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BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE
STATE OF IDAHO
IN THE MATTER OF REQUIRING MEASURING DEVICES, )
)
AND CONTROLLING WORKS ON BIG TIMBER AND )  PRELIMINARY
) ORDER
TEXAS CREEKS, PART OF WATER DISTRICT 74-W )
)

After consultation with the watermaster of Water District 74-W, and a field
inspection by IDWR staff, the Department finds that inadequate measuring devices and
lockable controlling works presently exist on Big Timber and Texas Creeks in Water
District 74-W. Section 42-701, Idaho Code, provides:

42-701. INSTALLATION AND MAINTENANCE OF CONTROLLING
WORKS AND MEASURING DEVICES BY WATER APPROPRIATORS -
PROCEDURE UPON FAILURE TO INSTALL AND MAINTAIN - MEASURING AND
REPORTING OF DIVERSIONS - PENALTY FOR FAILURE TO COMPLY —~ REPORT
FILING FEE.

(1) The appropriators or users of any public waters of the state of Idaho shall maintain to the
satisfaction of the director of the department of water resources suitable headgates and
controlling works at the point where the water is diverted. Each device shall be of such
construction that it can be locked and kept closed by the watermaster or other officer in charge,
and shall also be of such construction as to regulate the flow of water at the diversion point.
Each such appropriator shall construct and maintain, when required by the director of the
department of water resources, a rating flume or other measuring device at such point as is most
practical in such canal, ditch, wellhead or pipeline for the purpose of assisting the watermaster or
department in determining the amount of water that may be diverted into said canal, ditch,
wellhead or pipeline from the stream, well or other source of public water. Plans for such
headgates, rating flumes or other measuring devices shall be approved by the department of
water resources.

(3) Any appropriator or user of the public waters of the state of Idaho that negleéts or refuses
to construct or maintain such headgates, controlling works, or measuring devices. . ., upon
receiving ten (10) days’ notice from the director of the department of water resources within
which to begin and diligently pursue to completion the construction or installation of the required
device or devices or to begin and diligently pursue to completion a remedy to such defects as
exist in accordance with said notice, then the director of the department of water resources may
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order the duly qualified and acting watermaster of the water district to shut off and refuse to
deliver at the point of diversion, the water owned by such appropriator or user until the user
does construct and maintain such headgates, controlling works or measuring devices or remedy
the defects which exist or the director may take action pursuant to section 42-1701B, Idaho
Code, to enforce the requirement to construct, install or maintain such devices.

(4) The appropriators or users of the public waters of the state of Idaho shall be given a
reasonable time within which to complete construction of such headgates, controlling works or
measuring devices, depending upon the size and extent thereof, when due diligence has been
used in the prosecution of such work.

THEREFORE IT IS HEREBY ORDERED THAT:

1. Those water users identified in Attachment A of this order diverting water from Big
and Texas Creeks shall install measuring devices and lockable controlling works of a type
acceptable to the Department prior to July 1, 2000.

2. The watermaster shall shut off and refuse to deliver water from Big Timber and Texas
Creeks to any water user identified in Attachment A who does not have adequate lockable

controlling works and a measuring device after July 1, 2000.

5 ,
Dated this /6 jda‘y of /Vgugmc,ge‘/e , 1999
NORMAN C. YO

ADMINIST
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November 17, 1999

RE: In the matter of requiring measuring devices, and controlling works on Big Timber and Texas
Creeks, Part of Water District 74-W

Dear Interested Parties:

The accompanying order is a "preliminary order" issued by the department pursuant to section 67-
5243, Idaho Code. It can and will become a final order without further action of the department
unless a party petitions for reconsideration within fourteen (14) days after issuance as further
described below:

PETITION FOR RECONSIDERATION

Any party may file a petition for reconsideration of a preliminary order with the Director within
fourteen (14) days of the service date of this order. The Director will act on a petition for
reconsideration within twenty-one (21) days of its receipt, or the petition w111 be considered denied
by operation of law. See section 67-5243 (3) Idaho Code.

EXCEPTIONS AND BRIEFS

Within twenty-one (21) days after (a) the service date of a preliminary order, (b) the service date of
a denial of a petition for reconsideration from this preliminary order, or (c) the failure within
twenty-one (21) days to grant or deny a petition for reconsideration from this preliminary order, any
party may in writing support or take exceptions to any party of a preliminary order and may file
briefs in support of the party's position on any issue on the proceeding to the Director. Otherwise,
this preliminary order will become a final order of the agency.

If any party appeals or takes exceptions to a preliminary order, opposing parties shall have twenty-
one (21) days to respond to any party's appeal. Written briefs in support of or taking exceptions to
the preliminary order shall be filed with the Director. The Director retains the right to review the
preliminary order on his own motion.
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ORAL ARGUMENT

If the Director grants a petition to review the preliminary order, the Director shall allow all parties
an opportunity to file briefs in support of or taking exceptions to the preliminary order and may
schedule oral argument in the matter before issuing a final order. If oral arguments are to be heard,
the Director will within a reasonable time period notify each party of the place, date and hour for
the argument of the case. Unless the Director orders otherwise, all oral arguments will be heard in
Boise, Idaho.

CERTIFICATE OF SERVICE

All exceptions, briefs, requests for oral argument and any other matter filed with the Director in
connection with the preliminary order shall be served on all other parties to the proceedings in
accordance with Rules of Procedure 302 and 303.

FINAL ORDER

The Director will issue a final order within fifty-six (56) days of receipt of the written briefs, oral
argument or response to briefs, whichever is later, unless waived by the parties or for good cause
shown. The director may remand the matter for further evidentiary hearings if further factual
development of the record is necessary before issuing a final order. The department will serve a
copy of the final order on all parties of record.

Section 67-5246(5), Idaho Code, provides as follows:

Unless a different date is stated in a final order, the order is effective fourteen (14) days
after it issuance if a party has not filed a petition for reconsideration. If a party has

file a petition for reconsideration with the agency head, the final order becomes
effective when:

(a) the petition for reconsideration is disposed of; or
(b) the petition is deemed denied because the agency head did not dispose of the
petition within twenty-one (21) days.

APPEAL OF FINAL ORDER TO DISTRICT COURT

Pursuant to section 67-5270 and 67-5272, Idaho Code, if this preliminary order becomes final, any
party aggrieved by the final order or orders previously issued in this case may appeal the final order
and all previously issued orders in this case to district court by filing a petition in the district court
of the county in which: "

L. A hearing was held,
ii. The final agency action was taken,
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ii. The party seeking review of the order resides, or
iv. The real property or personal property that was the subject of the agency action is
located.

The appeal must be filed within twenty-eight (28) days of this preliminary order becoming final.

See section 67-5273, Idaho Code. The filing of an appeal to district court does not itself stay the
effectiveness or enforcement of the order under appeal. '

ML

Ronald B Carlson
Eastern Region Manager

Enclosure

c: IDWR - Tim Luke /~
IDWR. - Bob Foster
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