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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA ) Subcase 91-00005-57
) ,.
Case No. 39576 )} ORDER OF PARTIAL DECREE FOR
) ROTATION IRRIGATION GENERAL
PROVISION IN BASIN 57 (Reynolds Creek)

On September 11, 2002, Special Master Cushman issued a Special Master’s Report
and Recommendation, Findings of Fact and Conclusions of Law, For General Provisions in
Basin 57 Designated as Basin-Wide Issue 5-57 (“Special Master’s Report”). No motions to
alter or amend, or challenges were filed to the Special Master’s Report, and the time for filing
the same has expired,

Pursuant to LR.C.P. 53(e)(2) and SRBA Administrative Order 1, Section 13f, this
Court has reviewed the Findings of Fact and Conclusions of Law contained in the Special
Master’s Report and wholly adopts them as its own.

Therefore, IT IS ORDERED that the Rotation Irrigation General Provision for Basin
57 is hereby decreed as set forth in the attached Partial Decree for Rotation Irrigation in
Basin 57 .

Dated: November 20, 2002
2 \\42-\_&@{,%&(9_

ROGER BURDICK
Presiding Judge
Snake River Basin Adjudication
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA Subcase 91-00005-57

Case No. 39576 PARTIAL DECREE FOR
ROTATION IRRIGATION GENERAL .
PROVISION IN BASIN 57 (Reynolds Creek)

A N e

Rotation Irrigation General Provision for the
Use of Water in the Reynolds Creek Basin

A historical practice of rotation irrigation during times of water shortage has allowed
for more efficient use of water in the Reynolds Creek Basin. This practice applies only to a
water right that has more than one point of diversion, or to contiguous parcels of property
owned by the same person(s) or entity where there are multiple water rights with multiple
points of diversion. Under these conditions, the full amount of water diverted may be diverted
through less than all of the points of diversion decreed for the water right or less than all of the
points of diversion decreed for multiple water rights and applied to a place of use decreed for
multiple water rights, so long as the places of use are contiguous and owned by the same
owner. The amount of walter that may be diverted is determined according to priority. This
practice results in the point of diversion or the place of use for a specific water right or
multiple water rights owned by the same person(s) or entity being different from the point of
diversion and/or the place of use listed in the Director’s Report.

RULE 54(b) CERTIFICATE
With respect to the issues determined by the above judgment or order, it is hereby
CERTIFIED, in accordance with Rule 54(b), I.R.C.P., that the court has determined that there
1s no just reason for delay of the entry of a final judgment and that the court has and does
hereby direct that the above judgment or order shall be a final judgment upon which execution
may issue and an appeal may be taken as provided by the Idaho Appellate Rules.

Dated: November 20, 2002 ’?54_,‘ ’
f 2 _,..:Ss\QS;

ROGER BURDICK
Presiding Judge
Snake River Basin Adjudication
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA Subcase: 91-0005-57

Case No. 39576 SPECIAL MASTER’S REPORT AND
RECOMMENDATION

FINDINGS OF FACT AND
CONCLUSIONS OF LAW -
FOR GENERAL PROVISIONS IN BASIN
57 DESIGNATED AS BASIN-WIDE
ISSUE 5-57

i e T il S NI T S S e

1
_ INTRODUCTION
This Special Master’s Report pertains to the general provisions recommended by
the Idého Department of Water Resources (IDWR) regarding the distribution of water
rig_hts in the Reynolds Creek Basin focated in IDWR administrative Bésin 57. These
general provisions were previously designated by the SRBA District Court as Basin-
Wide Issue 5-57, and the matter was referred to this Special Master for a
recommendation.
1L
FINDINGS OF FACT
1. The water right claims in the Reynolds Creek Basin were initjally
recommended in the 1992 Director 's Repori, Pari 1, Reporting Area 2 (Basin 57). An
Amended Director's Report for these rights was issued in 1995 following the 1994
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amendments to the adjudication statutes. The 1995 Amended Director's Report also
recommended General Provision 2, which provided fqi: thé administration of water rights
on the Reynolds Creek Basin water system. General Provision 2 is based on language
contained in a stipulation that was incorporated into the Reynolds Creek Decree filed
March 23, 1988, Third Judicial District of Idaho for Owyhee County. A general
adjudication for Reynolds Creek was commenced in 1978 to determine the respective
water rights in that basin. A final decree was issued in 1988. The Reynalds Creek
Decree determined the respective rights of water users in the Reynolds Creek Basin and
also decreed rights to “excess water” and the practice of rotation irrigation between water
users based on the stipulation of the parties.

2. The term “excess water” refers to a condition occurring during spring run-off

. A

when the flow of Reynolds Creek is high and contains more wgtér than can be usé"i_gr_}der' R
the established rights during periods of high flows. The stipulation on which General

Provision 2 was based represented the resolution of an historical dispute between the

water users in the Upper Reynolds Creek Basin and the water users in the Lower

Reynolds Creek Basin. General Provision 2 delineated under what conditions Upper

Basin water users are permitted to divert water in excess of their respective water rights

or “excess water.”

3. Historically, irrigators in the Reynolds Creek Basin also implemnented a system
of rotation irrigation during times of shortage. Seasonal fluctuations of \;uaier flows in the
Reynolds Creek Basin are highly variable. A system of rotation irrigation provides for
efficient use of the water between users given the attendant circumstances. General
Provision 2 also provided for the historical practice of rotation irrigation during times of
shortage. '

4. On December 21, 1995, the SRBA District Court designat'ed Basin-Wide Issue
5, which concerned whether certain recommended general provisions, including those
recommended in Basin 57, were necessary 1o define or efficiently administer water rights.
By Order dated April 26, 1996, the SRBA District Court ruled that the general provisions
recommended in Basin 57 were not necessary to define or efficiently administer water
rights. The District Court also ruled that the period of use element for irrigation rights
SPECIAL MASTER'S REPORT AND RECOMMENDATION,
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should be “irrigation season” as opposed to specific dqtes.‘ The Supreme Court reversed
the decision of the District Court concerning the perioa of use element and remanded the
remaining general provisions for evidentiary hearings. See A&B Irr. Dist. v. Idaho
Conservation League, 131 Idaho 411, 958 P.2d 568 (1998).

5. The SRBA District Court, in a separate Order, also ruled that the general
provisions regarding “excess water” were not necessary for the definition or efficient
administration of water rights. The decision was appealed and the.Idaho Supreme Court
ruled that the “excess flow” portion of General Provision 2 omitted the necessary
elements of a water right and therefore did not establish a water right. However, the
Supreme Court ruled that General Provision 2 may be necessary for the efficient

administration of water rights in the Reynolds Creek Basin. State of Idaho v. ldaho

e e WA

‘Conservation League, 131 1daho 329, 955P.2d 1108 (19?8). . ) .
&. On remand, JDWR filed a Supplemental Directors Report, Reporting Area 2,
IDWR Basin 57, Reporting Revision of the Following: Period of Use (for irrigation
water uses), recommending specific dates for the irrigation rights in Basin 57. At the
close of the objection and response period, the SRBA District Court issued a series of
orders consolidating, separating, and re-designating the issues on remand according to
-administrative basin. Those remaining issues pertaining to Basin 57 were re-designated

as Basin-Wide Issue 5-57. Because the issues regarding period of use were fact specific
to individual water rights,-and could no longer be resolved collectively as “irrigation
season,” the subcases where objections were filed to the period of use element were
referred to this Special Master for resolution on an individual basis. The issues regarding
General Provision 2 remained under the Basin Wide 5-57 designation.

7. Also following remand in State of Idaho v. Idaho Conservation League, the
parties claiming use of “excess water” under General Provision 2 filed individual late
claims for the “excess water” in an attempt to comply with the holding of the Supreme
Court. IDWR recommended these late claims in a March 5, 2001, late claims report.
Following the objection and response period the contested claims were referred this
Special Master on December 21, 2001. The individual late claims for the “excess water”
were either uncontested or any objections have now been resolved via SF-5’s.
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8. Because the “excess water”. issue was no }onger: being pursued as a general
provision, this Special Master ordered that IDWR prepﬁre a Supplemental Director s
Report recommending the remaining portions of General provision 2, if any, that were
necessary in light of the individual claims for the “excess water.” IDWR filed its
Supplemental Director's Report on June 19, 2002. According to the Supplemental
Report, the only remaining portion of Generdl Provision 2 recommended following the
filing of the individual late claims is portions of paragraph 5(b), which address the
historical practice of rotation irrigation. This recommendation is set forth in EXHIBIT
A. No objections were filed to this recommendation.

9. This Special Master finds that a general provision on the practice of rotation
irrigation as set forth in EXHIBIT A is necessary to define, and for the efficient
administration of, water rights in the Reynolds Creek Basin in Basin 57. This pradc-:t?;me
allows for the efficient adminisiration of water rights during times of water shortages in
light of the unique circumstances in the Reynolds Creek Basin,

10. The remaining provisions contained in General Provision 2, which address
“excess water” are not necessary 1o either define or administer water rights in the
Reynoids Creek Basin because separate claims have been filed for the use of “excess
water.” IDWR’s recommendations for these rights contain all the elements of a water
right.. Accordingly, the issue of “excess water” no longer needs to be addressed via a
general provision, |

11, Pﬁor to the individual late claims being filed for the “excess water,” IDWR’s
recommendations in the Supplemental Directors Report, Reporting Area 2, IDWR Basin
37, Reporting Revision of the Following: Period of Use (for irrigation water uses) for
the period of use element for water rights in the Reynolds Creek Basin also contained the
following “subordination language”.

DIVERTING WATER BEFORE OR AFTER THE PERIOD OF USE UNDER
THIS RIGHT IS ALLOWED PROVIDED:

A. THE WATERS SO DIVERTED ARE APPLIED TO A BENEFICIAL USE, AND

B. THE EXISTING RIGHTS AND FUTURE AFPROPRIATIONS ARE FIRST
SATISFIED.
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This “sub.ordination language” was recommended in an attempt to satisfy the issues
raised by the Idaho Supreme Court in State of Idaho v.‘ Idaho Conservation League, 131
Idaho 329, 955 P.2d 1108 (1998), regarding “excess water,” However, because the use
of “excess water” is no longer being recommended as a general provision, this Special
Master finds that the subordination language is no longer necessary and shou!d not be

included in the Special Master 's Report and Recommendation or Partial Decree.

[HIR
CONCLUSIONS OF LAW

1. The filing of the director’s report constitutes prima facie evidence of the nature
and extent of a water right. 1.C. § 42-1411(4). In addition, IDWR’s role in the SRBA is
that of an independent expert and technical assistant who assures that claim to water
rights acquired under state law are accurately reported. 1.C. § 42-1401B(1996).
Accordingly, when IDWR files an expert’s report pursuant to LR E. 706, said report
provides evidentiary value on which this Special Master is entitled to rely.

2. Idaho Code § 42-1411 provides that the director of IDWR shall prepare a
report on the water system. “The director may include such general provisions in the
director’s report, as the director deems appropriate and prbper, to define and to
administer all water rights.” 1.C. § 42-1411 (1996). “The decree shall also contain an
express statement ihat the partial decree is subject to such general provisions necessary
for the definition of the rights or for the efficient administration of the water rights.” 1.C.
§ 42-1412(6). In 4 & B Irrigation District v. ldaho Conservation League, 131 Idaho 411,
958 P.2d 568 (1998), the 1daho Supreme Court stated:

A general provision is a provision that is included in a water right decree
regarding the administration of water rights that applies generally to water rights,
is not an element of the water right, or is necessary for the efficient administration
of the water rights decreed. A general provision is an administrative provision
that generally applies to water rights but it need not apply to every water right.

Id. at 421, 958 P.2d at 578 (citations omitted).
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3. Historical practices of administration of water rights can be the basis for a
general provision. In State v. Idaho Conservation Leaéue, 131 Idaho 329, 955 P.2d 1108
(1998}, the Idaho Supreme Court held that a general provision based on historical
administrative practices could be necessary for the efficient administration of a water
right “because it avoids controversy among the water rights holders by clearly notifying
them of the mechanism [of administration].”.

Id. at 334-35, 955 P.2d at 1113-14.

4. The practice of rotation irrigation is not contrary to law. In State v. Nelson,
131 Idaho 12, 951 P.2d 943 (1998), the Idaho Supreme Court acknowledged that a
similar practice of rotation for ;:redit should be included as a general provision if
necessary for the efficient administration of water. The SRBA District Court also issued
a Partial Decree for rotation for credit in Basin 34 based on historical practices a“r-iwt.!_the
unique conditions in Basin 34. Order of Partial Decree for General Provision in
Administrative Basin 34, Subcase No. 91-00003-34 (May 9, 2001).

5. In State v. Idaho Conservation League, 131 Idaho 329, 955 P.2d 1108 (1598),
in addressing General Provision 2, including the provision on rotation that is being
recommended herein, the 1daho Supreme Court held that General Provision 2 should be
included as a general provision necessary for the efficient administration of water rights.
Although the portions of General Provision 2 dealing with the use of “excess water” are
no longer being recommended by IDWR, those portions of General Provision 2 which
pertain to rotation irrigation are the same as those upheld by the Supreme Court.

6. This Special Master concludes as a matter of law that the general provision on
rotation irrigation as set forth in EXHIBIT A 15 necessary to define, and for the efficient
administration of, water rights in the Reynolds Creek Basin,

7. This Special Master concludes as a matter of law that the remaining portions of
General Provision 2 as originally recommended by IDWR are no longer necessary to
define water rights or for the efficierit administration of water rights in the Reynolds
Creek Basin and should not be included as a general provision. |

8. This Special Master concludes as a matter of law that the “subordination
language” included in the Supplemental Director's Report for the period of use element
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for those parties in the Reynolds Creek Basin claiming “excess water,” is no longer
necessary and should not be included in the Special Mﬁste;- 's Report and
Recommendation or Partial Decree. '
IV.
RECOMMENDATION

Therefore, based on the file and the record herein and the foregoing findings of
fact and conclusions of law IT IS RECOMMENDED that the general provision as set
forth in EXHIBIT A attached hereto be included as a general provision in Basin 57, and
that the SRBA District Court issue a partial decree thereon. The only other general
provision applicable to Basin 57 is the general provision on connected sources, which
was previously decreed February 27, 2002, as part of Basin-Wide Issue 5. IT IS
FURTHER RECOMMENDED that the “subordination language” contained in the
_ Supplémemal Director's Report for the peried of use element not be included in the
Special Master’s Report and Recommendation or the Partial Decrees ultimately issued -

for any Reynolds Creek water rights.

S (P

THOMAS R. CUSHMAN
Special Master for the
Snake River Basin Adjudication
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2. A historical practice of rotation irrigation during times of water shortage
has allowed for more efficient use of water in the Reynolds Creek basin. This
practice applies only to a water right that has more than one point of diversian, or
to contiguous parcels of property owned by the same person(s) or entity where
there are multiple water rights with multiple points of diversion. Under these
conditions, the full amount of water diverted may be diverted through less than all
of the points of diversion decreed for the water right or less than all of the points
of diversion decreed for multiple water rights and applied to a place of use
decreed for multiple water rights, so long as the places of use are contiguous and
owned by the same owner. The amount of water that may be diverted is
determined according to priority. This practice resuits in the point of diversion or
the place of use for a specific water right or muitiple water rights owned by-the T
same person(s) or entity being different from the point of diversion and/or the—
place of use listed in the Director's Report, '

EXHIBIT A
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CERTIFICATE OF MAILING

I certify that a true and correct copy of the SPECIAL MASTER’S REPORT AND
RECOMMENDATION; FINDINGS OF FACT AND CONCLUSIONS OF LAW; FOR
GENERAL PROVISIONS IN BASIN 57 DESIGNATED AS BASIN-WIDE ISSUE 5-57 was
mailed September 11, 2002, with first class postage to the following:

Director of IDWR
P O Box 83720
Boise, Idaho 83720-0098

United States Department of Justice
550 West Fort Stireet, MSC 033
Boise, Idaho 83724

Office of the Attomey General
P O Box 83720
Boise, 1daho 83720-0010

John T Schroeder
P O Box 267
Boise, Idahe 83701-0267

Jerry Hoagland

Seven High Ranch Inc
HC 79 Box 44
Melba, Idaho 83641

J Lavar, Janet and M Dean Young
HC 79 Box 58
Melba, Idaho 83641

John Romero
H C 88 Box 1045
Murphy, ldaho 83605

Tom Hook
H C 88 Box 1095
Murphy, ldaho 83650

Thomas Benson
HC 88 Box 1050
Murphy, Idaho 83650

Elias Jaca
. 817 Blaine Ave
Nampa, Idaho 83651

Matt Howard
PO Box 190012
Boise, Idaho 83719

Norman Semanko
205 N 10" St, Ste 530
Boise, Idaho 83702

Albert Barker
John Simpson
PO Box 2139 ) .
Boise, Idaho 83701-2139

Josephine Beeman
409 West Jefferson Street
Boise, Idaho 83702

Michael Creamer
PO Box 2720
Boise, Idaho 83701-2720

Ted Blackstock
HC79Box 119
Melba, Idaho 83641

Ruth & Bob Collett
H C 79 Box 2200
Oreana, ldaho 83650

Charles Honsinger
Daniel Steenson

P O Box 2773

Boise, Idaho 83701-2773

Cliff Bentz
POBox S
Ontario, Oregon 97914

Jason Miciak
PO Box 2632
Twin Falls, Idaho 83303-2632



Patrick Brown
P O Box 207
Twin Falls, Idaho 833034)207

Paul Nettleton
Joyce Livestock
Murphy, Idaho 83650

Shawn D Ysursa
PO Box27
Boise, Idaho 83707

Angela Dawn Schaer
Scott L Campbell

P O Box 829

Boise, Idaho 83701-0829

Daniel Wayne Kepler
P O Box 584
Grand View, Idaho 83624

Tracy & Teresa Silver

. 3954 Track Rd

Melba, 1daho 83641

Dana Hofstetter
608 West Franklin Street
Boise, Idaho 83702

. Sam Pitman

HC 79 Box 55
Melba, Idaho 83641

Mike & Judy Henderson
HC 79 Box 63
Melba, Idaho 83641

Heart Diamond Corp
C/0 Dwayne Jacobson
H C 79 Box 87A
Melba, Idaho 83641

Ed Frisbie
HC 79 Box 22

Melba, Idaho 83641

Gertrud McMahan
HC 79 Box 56
Melba, Idaho 83641

. o
.

James McCabe
215 Hawaii ..
Nampa, Idaho 83651

Blenda Lewis
Box 7
Murphy, Idaho 83650

James C Burnham
P O Box 699
Boise, Idaho 83701-0699

W Keith & Linda Goering
HC 79 Box 86
Melba, Idaho 83641

Earle G Foote Jr
HC 79Box 52
Melba, Idaho 83641

Paul & Wanda Jesenko
HC 79 Box 46
Melba, Idaho 83641

Ethel & Dan Hall
HC 79 Box 48
Melba, idaho 83641

Richard & Connie Brandau
HC 79 Box 61
Melba, Idaho 83641

Betty & Henry Brandau
HC 79 Box 66
Melba, Idaho 83641

Sandra & Jerry Benson
HC 79 Box 94
Melba, Idaho 83641

Trans Continental Transport Inc
PO Box 7583
Boise, 1daho 83707

Junayo Ranch Limited Partnership

Junayo Ranch LTD Partnership

1087 River St, Ste 230

Boise, Idaho 83702 -



William & Beatrice Boston
1303 Jackson St
Boise, Idaho 83705

George & Patricia Earl

J Lavar & Janet B Young
HC 79 Box 58

Melba, Idaho 83641

Walter Smith
HC 79 Box 64 _
Melba, Idaho 83641

Calvin Johnston
HC 79 Box 88
Melba, Idaho 83641

Edgar, Gerald, Gladys and Nelma Muiler

H C 79 Box 94A
Melba, Idaho 83641

Bruce & Terry Reuck
HC 88 Box 1045

. Murphy, Idaho 83650

Austin Melion

- 1127 N Custer

Wichita, KS 67203

Anne E McKee
812 14™ Avenue South
Nampa, Idaho 83651
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