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1 J IN THE DISTRICT COURT OPF THE KINTH JUDICIAL DISTRICT OF THE
2 3TATE OF IDAHO, IN AND FOR THE CQUNTY. OF CLAEK.
3
4 ¥, LEE HILL snd GRANVILLE GAUCHAY, :
a co-pertnerahip doing businass :
5 under the firm name and style of 2
Hill & Geuohsay, :
b : :
, Plaintiffs, E
ve, . PINDINGS
8 , :
STEPHEN GREEN and JANE DOE GRERN, :
9 his wife; C, A, DOSCHADES and JANE : Q¥ FACZT
DOE DOSCHADES, his wife; JOHN FAYLE: P
10 ELIZABETH PAYLE; The heirs of Dennis :
Small, deceased, as followa: Hervey H and
11 Small, and Jane Doe Small, his wife, 3
Dennis 3mell, Fred 3mall, Hugh Smalil, :
, 12 end Jane Doe Small, his wife, Sarah - CONCLUSIONS
< ‘8mall;" James Webster and Nellie :
13 i , Webater, his wife; A4, A. Colson and : :
Jane Dos Colson, his wife; J. D. Ellis : OF LAW
14 | -'end Jene Doe Ellis, his wife; FPhillip :
D, Bllis and Jane Doe Ellis, his wife; :
15 Mntilda Thomas; Thomas E, Wood; D. #, : |
Thomas and Jane Doe Thomas, his wife; :
16 Colgon Brothers, a partnership, composed t
of A, A, Colson and W. A. Colsason, :
17 George Bdie and Jane Doe Edie, his . ¥
wife; W. A. Colson end Jens Dos Colson, :
18 his wife; Ida M. Leonardson; Laonard- :
son Bench Company, & go-partnership, oones °
19 sigting of Arthur J. Leconardson and Mary 5
Leonardson, his wife, and Carl Leonsardé- :
20 gon and Lea Leonardson, his wife, Tda M. :
Leonardson; DERNING CLARK LIVESTOCK :
21 COMPANY, a ocorporation; ‘Lewis Zliis, :
Ellis & Company, & partnaership, ocom-
‘92 posed of J. D, B11is snd Frank Pyks; :
¥illiam G, Hoyes and Maggie Noyes, his -
23 wife; John Doe Erinson and Jane Doe :
Erinson, his wife,
M Defendants.
25
26
27 The abov e entitled matter having come on
28 regularly for trial befors the Court, sitting without a jury,
29 a hearing having been had by stipulastion of the parties at
30 Idaho Palls, Idaho, and the testimony therein having been
31 | trenscribed, and a subsequent hearing having been had befors
32 ths Court a€°bubois, Idaho, and the testimony therein ftaken
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transoribed; and the metter having been submitted to the Court,
and briefs of all parties having been filed with the Court, and
The Court heving duly considered the evidence and the law, and

being fully advised in the premises, now makes the following

PINDINGS OF FACT,

(1) That pleintiffs herein ars and at the ypes
herein mentioned have been a go-partnership somposed of W. Lee
HBill and Granville Gauohay and doing business under the firm
neme and atyle of Hill & Geuchay, and said co-partnership
hae heretofors filed a certificate setting forth the degig-
nation, name and atyle under which said business is to be con-
dugted and transscted, and the true and real full nams of the
parties condueting and trenssscting the same and having an
interest therein, together with the postoffice addresses of
such persona, suoch certificate being duly moknowledged and
filed in the office of the Resorder of Clark County, Idaho, in
whigh county said business of said co-partnership is being
conducted and transasted, and said co-partnership has fully
complied with the provisions of Chapter 212 of the Session
Laws of the State of Idsho 1921;

t2) That at all times herein mentioned defendant
Colson Brothers was snd now is & pertnership composed of A. 4,
Colson and W, 4. Colson; that at and during all said times
Denning Clark Live Stook Company has been and now ie & cor-
poration organized and exieting under and by virtue of the
laws of the State of Idsho; that during s8ll seid times Ellis
& Company were and now are a partnership, composed of J. D.
Ellis and Frank Pyke; that atall said times Leonardson Ranch
Company, defendants, were and now sre a co-rartnership con-

sisting of Arthur J. Leonardson, lMary Laeonerdson, Carl Leo-
nardson and Lea Leonardson;
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(3) That Medicine Lodgs Creek ig & siream whieh
finds 1ts source in the Bsaverhesd Mountains in the northwest
portion of Cleark County, Idaho, and flows in & southeasterly
direction approximately 26 miles whers it ainks and becomes |
lost in the bed of said stream, and never at any sesson of the:i
year or af any time is said Medigine Lodge Creek & tributary |
of any othar stream;

(4) That subjeet to the limitationa hersin
stated one of the tributaries of asid Mediolne Lodge Creek is
Indian Creek, & stresm which finds its sourece likewise in the
Beaverhead.Mountains, flowing in a southerly dirsction to where
it Jjoins Mediocine Lodge Creek at about twenty-two miles from
the head of said Mediaine Lodge Creek, said Indian Creek coming
into 8aid Nedicine Lodge Creek Trom the sast; that the said
Indian Creek, in ite natural state, ot a point immediately
above the works herein desoribed, flows through a porous bsd
and ohannel, and exgept during extreme high water and flooad
9sason a great part of Indian Creek becomes wholly lost by
percolation into its bed before its Juncture with said Medicine

in said vicinity
Lodge Cresk as aforesaid, and that the water table/is such
that no water lost by Poroolation ever finds its way back into
the bed of the seild Indian Creek or into said Medicine Lodge
Creek, nor is there sny subterranean flow gupporting the sur-
face flow, and during the irrigation season of seach snd every
year the said Indian Creek, prior to the comsiruction of the
works of the plaintiffs hereinafter described, sontributed Yery
little, if any, water to Medicine Lodge Creek: that the

natural channel of said Indisn Creex passes through Sections

1 and 12, Township 11 North, Range 34 Rest Boise Meridian,
which said gection of the oouﬁtry 1s partiocularly porous, and
through whichisaid segtion great losses in tho flow of Indian

Creek have ccourred by resson of percolation as aforesaid:
(3)
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1 {5) That in order to save sald excessive losaes
2 in esaid Indian Cresk end prevent loss of said water by perco-
3l 1gtion into the bed of said etream and in order to put to
4 beneficial use waters which theretofore had alwsys lost them-
5 gsalves into the baed of said stream by percoletion and seepege as
6 aforssaid, and on or sbout June, 1918, this plaintiff end ite
7 predeceanor in interest, at a point near the morth line of said
® | Sestion 1, sonstrusted sortain works in sud upon said Intien
o | oreox oonsisting of hoadgates, diveraion works, flumes, sonduitd,
10 and other structures by which said plaintiffs diverted from
u said Indian Oreek for use upon their lands located in 3eotion
12 12 aforesaid, 3 oubic feet per msecond of time of ths waters of
13 said Indien Creek, all of which waters, to-wit; all of said 3
14 publc faet of water per second of time, had from time” immemor-
15 ial lost 1tself in the bed and channel of said Indien Creek
16 and by the construotion of said dam and ssid diversion works
17 gaid plaintiffs and their predecessors in interest did Heve
18 and regover 3 oubio feet per second of time of the weters of
19 said Indian Creekj; that said waters so saved were diverted
20 at said point through said works a distance of approximately twp
21 miles where the sems ig& and ever since on or about the 9th day
22 of August, 1922, the same has been applied to o beneficlel use,
23 to-wit: to the irrigation of domestioc orops upon the following
24 desoribed lands, to-wit:
25 The Northeast Quarter, the Eest Half of the Northwest
Quarter, the Baat Half of the Southwest Quarter and
26 the Soulheast Quarter of Seotion 12, Township 11
27 North, Range 34 Esst Bolse Meridisan;
{6) That on or about the 26th day of July,
Zz 1917, this plaintiff and its predecessor in interest filed
20 with the State Engineer of the 3tate of Idsho appliocation for
a1 permit Ko, 1?724; that 8ll things reguired thereby and by tha
3 laws of the State of Idsho and by the reguletions of the 3tate
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1 || Engineer of the Stete of Idmho were duly end regularly com-

2 || plied with so that on the 10th day of Alguat, 1917, ths same

3°| reoeived the epproval of the State Engineer of the State of

4 .| Idsho who issued his per@it thereon numberdd 13080; *that suoch
3 construction was hed, such diversion sooomplished and due proo?
6 thereof made that on the 9th dmy of September, 1921, the

7 || Commissioner of Reclametion of the State of Idaho, successor %o

8 sald 3tate Engineer, issued certificate of completion of works

9 covering said construction work hereinbefore raferred to and
10 | gubasequent thereto and on or about ths 1B8th day of Ootober,
3 1928, maid Department of Reclamation issued to plaintiffs here-

12 in and to their successor in interest water license Ho. 13080;

13 (7} Thet the plaintiff herein directly and
14 through ite grantorse snd predecessors in interest has assquired
15 by location, appropristion, prescription, sontinuous diversion,
16 and appliscstion to benefioial use, and by each and all of said
17 methods, the right to divert from seid Indian CGreek 3 cubie

18 feet per mecond of time of the waters of sald Indism Creek to
19 be used upon lands hereinbefore dssoribed and plaintiff is the
20 owner of the appropriations hereinbafore in this complaint

21 referred to:

22 (8} That the defendants in this asotion divert
23 || water from various points on Medicins Dedge Creek and Indian

24 Creek, but prior to the time of the construction of the works
25 of the plaintiff as hereinbtefore desoribed, none of the de-

26 fendants ever diverted any of the water to the extent of 3

27 cubic feet per second of time which the Court finde were saved
28 as hereinbefore set forth by the plaintiff, such water prior to
29 the bullding and use of the works of the plaintiff herein hav-
30 ing been entirely lost and made available to no ons whatever:
31 .. {9) That mo part of Indien Cresk hes ever been
32 dependent upon any subterranean flowrwhatever, and that no

(5)




POCATILLS, IBAMO._
i
1 |l water perpolatirgthe bod of Indian Oresk f£inds its way bask
2 inte the said Indian Creek or supports the surface flow of
3 | Indisn Creek;
4 (10) That the waters to the extent of & oubie
5 foat per second of time saved by the sotion of the plaintiffs
6 | as hereinbefors set forth,prior to the building of said worka
7 of the plaintiffs did not form a part of the supply o¢f Medlolne
8 Lodge Creek, and would not, and did not, eventually flow inte
¢ Madioine Lodgs: |
10 {11) That by decree of the Distrioct Court of
11 the Pifth Judieial Diatriet ©f the State of Idaho, in and for
12 the County of Fremont, dated June 13th, 1901, snd esppearing
13 of rescord in Book "A", Page B2l of the records of Premont
14 County, Idaho; all of the waters of Indian ¥reek snd Medicine
15 Lodge Crsek were decreed é@ the defendants in this setion, to
16 the plaintiffs in thiaAaction, end to their predeocsssors in
17 interesat in accordance with respestive rights and prioritiles,
18 but thet the three oubig feet of water per second of time saved
19 by the plaintiffs as hereinbefore in these Findinga set forth,
20 wors not, and comld not have been included os a part of the
21 waters set forth in ssid deores, and that the maving of water
22 affootuated by the plaintiffs herein is not subjeat to any
23 prior rights whatever, save and except as in these Findings
24 hareinafter asst forth, That none of the dsfendants or their
25 predsoessors in interest have sbéndnped or lokt their rights
26 to the use of the waters deoreed to them; that no injury will
f 37 result to the seiddefendants, or any of them, by reason of the
ﬁ}ﬁéﬁwigs gaving of weter herein set forth as sffectuated by the plain-
1 | tifte;
{ gfféo ﬁ(wgw*lﬁ 7 (12) Thet the flow of Indisn Cresk even in
%ﬁ 31 ||' low water sogson and in the driest megsons has probably been
) 31 gufficient t;-aupply entirely the right of 160 inohes belong-
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1 ing to the heirs.of Dennis Small, which right is supplied by
2 taking water from Indian Creek near ite gonflusnee with
3 Madioine Lodge Creek, but that it has not been sufficient to
4 eupply said right and permit the turning of eny water watever
5 into Mediocine Lodge Greek, and that in ao far es indian Creek -
6 18 oonoerned the rights of the parties hereto are as follows;
}éfﬁJf;@f (1) To the helrs of Dennis Small, 160 inches; 52—090Gi¥_
8 (2) To the ﬁi;ihfif*s herein 91 inches, both of{? ﬁ;;s
9 sald rights being ss decreed in the decrse hereinbefors in 31&
10 these Findings of Fact described:
o1 (3) To the plaintiffs herein 150 inches of the
“ﬁl? waters of Indlian Creek to be applied upon lands in Section 12,
13

Township 11 North, Bange 34 East Boise Meridian, desoribed as
in these Findings of Pact set forth, that the three rights
ghgzgﬁ&gaoribed are sntitled to be supplied ;p.full ir reapectivq
of any and all righte of all other parties to this actiong

o {13) That tha flume and the works of the plﬁin»
tiffs herein were oeonstructed solely &s s water Baving pro-
position and have socomplished said purpose but that the same
are not sufficient to osrry all of the weters of Indian Creek
in the high water season and that Bome expanse will be o0gcoas-
icned each year in the maintaining and operating of thereaid
flume, which said expense ought to be borne by the plaintiffs
herein, and that the rights of the plaintiffs herein should be
depsndent upon the maeintenance by the said plaintiffs of the
Bald saving worke, and for sald resason the Jourt finds that
since the responsibility of meintasining the said flume and
saving workse rests upon the plaintiffs, they should also be
charged with eontrol of the Bame, and the plsintiffs ought to

be required to manage, regulste and control the flow of

Indlan Creek &t all times into and through the said works oon~_

..\P‘-

astructed by them as aforessid, at thelr own sxpenss and without
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PBCATRLLS, IDAMHO
1 any obligetion whatever upon the other parties tp ihis sotion;
2 {14} That the costs of transoribing the festi-
3 mony for the use of thse Court herein ware paid equial}yby the
4 perties hereto upon the stipulation entered inte in open Court
5 thet the mame should be taxed as costs sgainst the loging party
6 herein, end in this connection the Qourt finds that the plaing®
7 | tiffs herein have paid QJﬂZZLQEQL__, sosts for the taking and
8 transoribing of testimony which seid item shall be inoluded
2 as & part of the ocost b»ill of the plaintiffs herein.
10
1 From the foregoing PINDINGS OF FAQT, the Court
12 makes the following e
13 '
14 GOHCLUg;QHS OF LAW,
15 o (1) That the plaint;ffa(are entitled téyfw,/f”ﬁ
16 dacree for three cubio feet of water par aecan of time from
- Indian Creek, subjeot only to the prior right of the heirs of
18, § Dennls Small to divert 160 inches ef the water of Indian‘Cre;%Tﬁf
) ﬁﬁ;é and the right of the plaintiffs to divert 91 inches of the
. %izo wators of Indiaen Oreek, and subjeet to nothing else;
J‘J N (2) Thet the plaintiffs should be ocharged with
the duty and obligstion of maintaining thaif paving works at
“ their own expense and shouldibe granted oomplets suthority
23 over the flow of Indian Cresk from a point immediaiely abovs
" the flume constructed by them and entirely through the sald
* flume, and that the watermaster of Medicine Lodge Creek oupht
20 to be given no euthority whatever over Egp flow of Indian
7. Cresk at any time into and fhrough the works constructed by
“ “the plaintiffs herein, snd so long as the water rights of the
2 heirs of Dennis Small for 160 inches of water are supplied in
%0 full and the totel flow of Indian Creek immediately below the
z; gald flume dgﬁatructed by the plaintiffa herein 18 less than 'ﬁf
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401 inches, or 8.02 oubig feet per msecond of time, the oontrol
and distribution of the waters of seid Indian Creek should
rest exclusively in the plaintiffs herein to the end and for
the purpose that the said saving devices built by the plain-

tiffs as aforessid, and to be maintained by them, wili

adequately serve their purpcae.

Dong-in ochambers in Idshe Falls, Idaho, this
- i = MAR 27 1975
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