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TO: BIG LOST RIVER WATER DPISTRICT FILE

FROM: NORM YOUNG }‘)07

RE: COORDINATION MEETING HELD DECEMBER 28, 1952

DATE: DECEMBER 28, 1992

Keith Higginson, Wayne Haas, Dave Shaw, Alan Robertson,
George Austiguy, and I met to review the actions needed to
implement for the 1993 irrigation season the court order
authorizing interim administration of surface and ground water
rights in an expanded Water District 34. The following tasks
were identified as being necessary:

-Expand Water District 34 to include ground water rights.
The expansion must be accomplished pursuant to Section 42-604,
Idaho Code. Assistance needs to be provided to the watermaster
to modify district budgeting, staffing, equipment, and other
factors to supervise the expanded district. (Water Rights Permit
Section)

-Develop a mitigation plan to allow ground water pumpers to
compensate surface water users affected by ground water pumping.
(Adjudication Bureau with assistance from Water Rights Permit
Section)

~Revise Water District 34 accounting procedures to
incorporate ground water, the mitigation plan, and changes
dictated by the Director’s Report. Shaw will provide a list of
water rights by point of diversion to assist in preparation of
the revised accounting procedure. (Hydrology Section with
assistance from Water Allocation)

-Promulgate on a statewide basis Rules and Regulations for
distribution of water in water districts. (Water Allocation
Bureau)

Those designated with lead responsibility for a task are
requested to develop a project work proposal and schedule for
discussion at a follow-up ccordination meeting to be scheduled
during the first week of January 1993.




DRAFT

BASIN 34 CONCEPT PLAN
for
MITIGATION OF SENIOR SURFACE WATER USERS
by
JUNIOR GROUND WATER USERS

December 17, 1992 - 2:24pm

General Statement of Purpose and Concept

To prevent or mitigate injury to senior surface water users in Basin 34 who
would otherwise be injured by ground water withdrawals without curtailing ground
water diversions.

Principles
Ground water users, other than small domestic and stock water users, in Basin

34 upgradient from the "A” line will be regulated by priority along with surface water
users in the Basin unless the ground water users participate in a mitigation plan
approved by the Director.

This plan provides mitigation through water only. Other options for mitigation
may be presented to the Director for his consideration.

Mitigation water provided by ground water users will be used solely to augment
the natural flow of the Big Lost River downstream from Mackay Dam.

The amount of mitigation water to be provided by the ground water users wiil
be determined on an annual basis. The regression equation developed by Gary
Johnson, et al, will be modified to forecast the river depletion during the irrigation
season attributable To ground water pumping. This modification will be based upon
judgment initially. If the water users elect to expend the funds necessary to collect
the data necessary to refine the regression equation that may be done on an ongoing
basis. No modification of the regression equation would be made, however, during
an irrigation season. '

The amount of mitigation water required for a season will also be dependant
upon the May 1 water supply forecast for the Basin. "Wet" vears will not require
mitigation. "Wet" years will be determined by use of the regression equation when
no mitigation water is required.

Mitigation requirement for an individual ground water user, or group of ground
water users, will be determined based upon estimated annual water requirement, after
May 1 runoff forecast, and application of regression equation as described above.

Mitigation water will be placed under the control of the Basin 34 Watermaster.




DRAFT
Basin 34 Mitigation Concept Plan
December 17, 1992 - 2:24pm
Page 2

Augmentation will occur from the time only 1906 or earlier water rights are available
for irrigation below Mackay Dam by pro-rating the amount of mitigation water
available for uniform distribution for the remainder of the irrigation season.
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I¥ THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THZ

STATE OF IDAMO, IN AND FOR THE COUNTY OF TWIN PALLS

In Re the General Adjudication of Casms No., 33574
Rignta to the Use of Water From }
¢na Enaka Rivar Basin Water Bystem.)
)
Tha Stata of Idaho, ex r8l. ) MEMORANDUM DEGISICH AND ORDER
R, Xailth Higginsen in his official ) GRANTING IDAHO DEPARTHENT OF
capacity as Diractor of the Idaho ) WATEZR RESCURCES” HOTION ¥FOR
Department of Watsr Rasourcas, }  INTERIX ADMINIOTRATION WITH
)  LIMITATIONS
Patitionsr, )
)
va. )
)
The Unlted States; tha Stats }
of Idaho; and all Clainantg te )
the Use of Water From tle Snake )
River Basin Water Systanm, )
)
Rsspondents, )
)

clive J. streng, David J, Barber and Petar Anderson,
Deputy Attornays Genezral, for Fatitiensr Stata of Idahe
Dapartment of Watar Rasources,

Petsr 4. Monson, X. Jack Haugrud and Daria J. Z2ane,
United States Department of Justices, for Regpendent

United Btatss,

James C. Tucker, Gary D. Slatte and Bruce M. Snith,
Roskolt, Robertson & Tucker, for Respondents Idsne Power
Corpany, Twin Falls cCanal Company and Neoxth §ida Canal
Company.

KEMORANDUM DECISION AND ORDER GRANTING IDAHO
DEPARTNENT OF WATER RESOUNCES’ MOTION POR
INTERIN ADMINISTRATION WITH LIMITATIONS -1 -

? - 1208 37
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William R. Hollifizld, Hellifiald, Tolman & Bevan, P.A.,
for Respondents Blg Lost Watsr Users Asscclation,

Xant W. Foster, Holdsn, Kidwell, Hahn & Crape, for
Respeondents  Groundwater  Pumpera. Repragentaticn
withdrawn,

Mitenell Sorensen, 2re §8.

Idaho Department of Water Resources Motien for Interin
Administration in Reperting Arsa 34, @rsnted, in part.

PROCEDURAL BACEGROUND

The Idaho Department ¢f Water Rescurces ("IDWR") has meved fer
an Order For Intsrim 2dministration in Reporting Ar=a 34, pursuant
to I.C. § 42=1417. In its motion, IDWR seeks authorization to
administar water rights in accerdance with the provisicnas contained
in.tha Director’s Rsport, Part 1, Reporting Area 24.

Responsas to tha moticn have ksen filed by the United Stetses
of Americe, Idaho Power Company, Twin Falls and North sSide canal
Companiss and the Blg Lost Water Usarsa Asgosiation and Groundwater
Pumpers. Following hearing, the court crdarsd IDWR to clarify
which of the "general provisions" includad in the Diractor’s Report
for Reporting Arsa 34 would ke snferced as part cf intarinm
administration. In a olarifying brief IDWR identifled the
rallawing gensral provisions as necessary for interim
sdministration: 2, 3, 4, 5, 6, 8, 3, 10, 12,b, 12.¢, 13.p, 14 and
17.a. The responding parties filed further raesponses to the
claritying brisf. Following hearing the parzima submitted post-

hearing memoranda and reply briefs.

MEMORANDUM DECISION AND ORDER GRANTING IDANO
DEPARTMENT OF WATER RESOURCE3’ MOTION FOR
INTERIM ADMINISTRATION WITH LIMITATIONS - 2 =

N 1208 327 78664
! 03

"
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TDWR/s Motlcon For Interim Administration in Reporting Arsa 34
is grantsd, subject to the following conditions:

1. 'The Crder For Interim Administration explres December 31,
1983«

2. Ths Order For Intérim.Administraticn in Reperting Area 3
shall inciude only general provisions 2, i, 4, B, &, 8, 9, 10,
12.b, 12.e, 1i3.b, 14 ané Ll7.a.

IDWR may alse administer water rights in Reporting Area 34
undar rules Bnd ragulations pronulgatsd pursuant to chapter 3z,
title &7, 3Idahe Cods, as mandatad by I.C. § 42-603. It is
anticipatad that rules and regulatlons reguired by I.C. § 42-603
and whish 2ra nacesmary for administration of water rights in
Reperting Area 34 will ke in placa by the tima this oarder expires,
thereby randering further intarim administration unnacessazy.

DISQUBSHION

IDWR has reguested intsrin administraticn in Raporting Area 34
basausa of a numbaer of unigus facters whieh, when taksn together,
creats an amargency. The area ls in its sixth year of & drought.
Unigue .qeoqraphical and hydrolegical features including =2
demonstrated intercennection batwesn surface and groundwater
requires conjunctive administration of all water in the reporting
arsa. Wnlla there is an established water district, for rsasons
that are unclear to the court, thers has been little administraticn
of water rights in tha rapcrting area and none cenjunctivaly.
additicnally, ©becausa thars ars & substantial nunmber of
HEMORANDUM DECIBION AXD ORDER GRANTING IDRHO

DEPARTXENT OF WATER REJOURCEE’/ MOTICN FOR
INTERIMN ADMINISTRATION WITH LIMITATIONS -3 =

L
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unadjudicated water rightz In Reperting Arsa 34, thers is concern

gvar qatsblishing an acourate list of rights by priority. Finally,

IDWR states +that tha 1929 decree in Utah Consiruction Co, v,

Abboty, Cmse No. 681 (D, Idahe), has not besn followed in
significant respecta and thet its adninlstrative provigicns are
completaly unverkable and inmpprepriate at this time.

As part of the Snake River Basin Adjudicatioen, this court has
durisdiction to order interim asdministration of water rights after
the tiling ef a Dlrectorfs Report (I.C. § 42-1417). Cn a showing
that interim administration is "resascnably necsssary to prefect
senior watar rights” the court may order interin administration znd
may "permit the formation of water districts and the delivery of
water in all or part of ths water gystem." I.C. § 42-1417(1).
Wnile this court has durisdicticn to aentar orders of interin
administration, =such orders should be entsred only where an
amezrgency exists and for a period of speciric and limited duration.
Becauss I.C. § ¢2-1417 not only alleows this court to ordar that tha
director of IDWR taka control of adminiptration im & reporting arsa
but Al#s £ata forth tha speoific terms, procsdurss and rﬁlaa
governing administration, this court is requirad te exarciss great
care to aveid becening the adminiatrater eof the rasscurce,

The statutory schame in Idaho clanrly and sxplicitly vests ths
director of IDWR with the duty and authority to adrminister watsr.
The statutea allowing intsrim adminlatraticn raguires that the
director administer watar undsr the terms of the Director’s Raport
MEIMORANDUM DECISION AND ORDER GRANTIKG IDAHO

DEPARTMENT OF WATER REBQURCES’ MOTION FOR
INTERIN ADNINISTRATION WITH LIMITATICNS - 4 =
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ag filed or as modified by the aqouret, Since, as hars, ths

Dirsctor’/s Report includez administrative rulse and procedures
governing distribution and regulation, this court must procsed
cautiously te aveid changing the basls upen which water is
administered in Idaho.

The fast eof drought, lack of adminletration; nead for

conjunctive management, disregard of the Uks

and quastions about the appropriate list ef rights prierities
constitute an emergency which allews this court to aXarcida
jurisdiction under I.C. 42-1417.

Absent an emergsncy, thia court will not enter orders for
interim a2dminlstration a3 a part of this case. For this court tc
invelve itselr in administraticn bayond emezrgencles as exists in
Reporting Area 34 would vielata tha doctrine of separation of
powars and the claar statutory schema for watar adminigtration set
up by tha Idaho Legislaturs.

In this capa, the dirsctor and variousa partiass have asked this
court te adminigter or supervisa the administration of water in
Raporting Area 34. The Idahe Constituticn &nd ths doctrinsg of
gaparation of powers do not allew the court to do this. Watax
administration, the process of regulating and/er supervising tne
delivery of water, is a duty asaigned to ths dirscter by the
leglslaturs. (8am: Title 43, Idaho Coda.) The 4Qirector’s
authority and dutles wers further expandsd and clarified during the
mogt raecent sesalon of the lsgislaturs. (I.C. § 42=602.) Thse
MEMORANDUM DBCISION AND ORDER GRANTING IDAKHO

DEVARTXENT OF WATPER RESCURCEB8Y MOTION FOR
INTERIK ADNMINISTRATION WITH LINITATIONS - § -
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jurisdiction grantad to thig court by the lagislaturs in tha 8naka
River Basin 2Adjudicatlen iz te detarmina the elamenta of watar
rights in the water systam. Tha Snaka River Basin Adjudicatisn
etatutes do net confer Jjurlsdictien en this court to detarmine or
gupervise the regulaticn or delivery of water rights. The court’s
jurisdictien only includes ths determination of the sxistancas of
and slemente of the rights ts ths use of water im tha watar aysten,
The adoptien o¢f gstatutass <¢alling for %he S8nake River Hasin
Adjudication neither changes the director’s respensibilities ner
the court’s rols with respact to tha dirscter’s duty to administar
water in this state.

given the exiating emergency in Raporting Arsa 34, it im found
that it 1s necessary to order interim administration to protact
sanior rights. Interim administration may include implementation
of t¢ha general provisions noted above. Howsvar, this is not tec say
that general provisiocns dealing with administration and which are
neore akin to procsduras and rules which should ke adoptad under ths
Administrative Procedures Act can or will be included In & final
Asorss. General provipions whioh are ragulatory or administrative
in naturs are bayond this ¢ourt’s jurledicticn in any context other
than interin emergancy administration, Thoss administrative and
regulatory provisions which are necessary for the administration of
water in this or any other basin can and should ba promulgated by
IDWR undezr the Administrative Procedures Act, It is, therefors,
axpacted that after cne year of smergency interim administration in
XEMORANDUN DECISION AND ORDER GRANTING IDANO

DEPARTMENT OF WATEZR REBOURCES’ MOTION FGR
IHNTERIN ADMINISTRATION WITH LIMITATIONS -6 -
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Reporting Arsa 34, the dirscter will bhe abla to continue with
adminimtration pursuant to rules and regulations adopted undar the
rermg of the Administrative Procsdurses Act., At that time, intsrim
administration under the general proevisicns ihclﬂded as part of the
Dirascter’s Report will be unnecessary.

For this court to invelve itself in water administratien
beycnd interim emergency situatiocns 1ika thls would be to contlinus
te craats one of the vsry smergencles upon which the diracter has
requasted this relief. Ths Utah Consiruction Decrase which the
directer clains contalns  unworkable and inappropriate
agministrative provisions demounstrates the impropriety of including
such provisions in a dacree. The directer claims he is; in some
measure, prevented from administering wataer rights in Reporting
Area 34 becausa of the existance of thase unworkable administrative
provisiens in tha prior decras,

By placing administrative previsions in & decree in the Snaks
River Basin Adjudicaticn, the dirmctor weuld be hamstrung in his
ability to administer water whan, as in the cags of tha lfap
Constyuarnion Dacrea, the provisions beceme "unworkable."  The
director would thareafter find himself continually returning to
court meeking rslief from the Snake River Basin Adjudication
decrees in order to adninister water in Idahe based on than-current
information and tachnelsgy and to meet existing needs and

clrcumstances.

NEMORANDUM DEQIZIDN AND ORDER GRANTING IDAHO
DEPARTMENT OF WATHR REEOURCES’ MOTION FOR
INTERIM ADXINISTRATION WITHK LIXITATIONS -7 =
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For this court ts ordsr anything other than emergency interim
adniniptrative provisions would simply compound the difficulties
surrently facing the dirsctcr and sensura continued gourt
involvement in adminintratien wherever thoss dacreed administrative
proviaions contained in any decree or erder need te ba changed zs
current olrcumstances and necessity reguirs. This is the very
reason why ceurks ars not apprepriate bodies te conduct tha
administration of water.

Tha director has alse sxpressed great ooncsrn axout his
abllity to administsr water rights abzant an '"mecurats 11T of
watsr rights on which to base distribution of watsr” (Brisf in
support of Motien for Interim Adminlstration, p. 6, n. 4). The
directer édvocataa that this "1list" must exist in the form of 2
Directear’a Raport brefora he can administer water rights. In
gupport of this proposlition, ha cites the case of Nettlaton v.
Elgginson, %8 Idahc 87, 358 P?Zd 1048 {1977}, Legislation adoptsd
after the Nettlaton deciaion gives tha director ths abliity to
compile a comprahensivs list of the aelements of all water rights in
any area whigh requires administratien. The Nettleton decision iz
not a limitation on the director’s present obligation and ability
to ragulata water distrikution in this or apy othar reporting arsa.
T.C. § 42-243 requiring mandatery filing of higtoric uss claims;
1.C. § 42-244 reguiring IDWR to fila and naintain a record of the
slaims filad as part of the mandatory Zfiling procsss; and the
claims £iling and investigatlon procsdurss in tha Snake River Basin
WENORANDUM DECISION AND ORDER GRANTING IDARC

DEPARTMENT OF WATER RESOURCES’ MOTIOR FOR
INTERINX ADMINISTRATION WITH LIMITATIONG -8 -
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Adjudication give the diractor both the ability and the Informatien
to put togethar an adeguate end appropriate list fer watsr
administration. 7This court is confident that having exacuted his
raapcnsibilitie& wndar these statutes, the list compliled and
reflected in the Diractor’s Repert in Reporting Arsa 34 i the bast
svailanle list for the adminlstration of %atar and, given the
existing emergency, it shall bs used undsr this court’s order for
interim administration., Notwithstanding this finding, the rights
reportsd in the Dirsctor’s Report ara subject to objectlon and
response, hearing by ths court er special masters and final
dataermination in this court’/s decrsee. The court is, therefoera, not
wound or in anyway conztrained by the conclusions drawn in the
Director‘s Repert when entsring decrees on thoss rights.
CONCLUBICN

This court finda that an émergency axlsts in Reporting Area 34
requirlng intarim administration for a pericd expiring December 31,
1993, Tha ordsr only includes general provisicns 2, 3, 4, 5, &, 8B,
$, 16, 12.b, 12.¢, 13.b, 14 and 17.a, as reqguestad by IDWR., IDWR
may alsc administer water rights in Reporting Area 34 under
lawfully adepted administrativa rules and regulations.

Administration of watar rights in Reporting Arsa 34 beyond tha
one-year tims limit of this order or the spacifi{c terma of this

ordar must and shall bs in accordance with rules and regulations

adopted under the Adminigtrative Procedures Act. This oourt
daclines to gompound tha problam presented by the Ysan Congtrustion

XEMORANDUM DECISION AND ORDER QRANTING IDAXO
DEPARTNENT OF WATER RESOURCEES! MCTION FOR
INTERIM ADNINISTRATION WITE LIMITATIONSE -5 =




A5 y &
{

;121 ;15 en
8 32 FRI {B:26 SREA DISTRICT COURT Fax NG, 1288?352 21 P

Decres’s antiguated and " unworkable provisions for water
administration. This court now and in ths fuﬁura will decline tha
invitation to involve itself in aspects of watar adminizstration
which would be required by placing regulatory and administrative

provisiens im orders and/or dscrsea Im the BSnake River Basin

adjudication.
IT IS &0 QRDERED.

Signed thig 1@th day of Cacembasr, 1552.

DISTRICT JUDGE

MEMORANDUXN DECISION AND CRDER GRANTING IDAMNHQ
DEPARTHENT OF WATER RESQURCES’' MCTION FOR
INTERIM ADMINIATRATION WITH LIMITATIONS - 10 -
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CERTIFICATE OF MAILING

I, Dlana R. Dalanay, hereby certify that a true and corragt cepy ef ths
MENORANWDUX DECISION AND ORDER GRANTING IDRIC DEPARTMENT OF WATER RISBOURCEE'
HCTION FOR INTERIM ADMINISTRANION WITH LIMITATICONS was malled this 23th day
of Dacanber, 1992, in an envalopsa with sufflclant fizrsteclass pcstaga prepald
theragon te the follewing:

€live J. Strong

Office of the Attorney General =- BY FACIIMILE
State of Idaho g..% ~RGT0
Room 210, Statahouss

Bolse, ID 83720

Fatar ©. Monson

V.S, Department af Justice =« BY FACSIKILE

Land & Natural Rasourcas 203 )75 =0/O
Division

Indian Resources Seotion

P,0. Box 443178

Waghington, DC 200285-41378

Jamass €. Tucker
Gary D. Slstts
Brusa M. Snith
Rosholt, Rebartasn & Tucker ~« 3Y FAOSIMILZE

P.0. Box 1506 V36 QY0

Twin Falls, ID 83303-150%8 Ay y. 555;/
william R. Hollifisld

Hollirield, Tolman & Bevan, P.A. =-- BY FACSIMILE
P.QC. Box B¢ 739-?077

Twin Falls, ID 83303-00&s

David B, shaw, Chief

Adjudication Bureau

Idaho Departmant of Watel
RegclUrces

1301 Nortih Orchard

Belae, ID 823706

{aix copies)

Court Cerilificate cf Mailling

Robart 8. Fert e e
Clark of tha 2th District Conry’

Eiancy
Deputy Clark

MEMORANDUX DECIHION AND ORDER GRANTING IDAHO
DEPARTMENT OF WATER RESQURCES' MOTION FOR
INTERIX ADMINISTRATION WITH LIMITATIONS - 1 -
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thldge grants interim administration
order in Big Lost River, Basin 34

FRIDAY, DEC, 18—1Judge Daniel
Hurlbutt granted the Idaho Depart-
ment of Water Resources’ motion
seekmg interim administration of wa-
“ter rights for the Big Lost River, Basin
34 for 1993, according to David B.

Shaw, IDWR Ad}ud;canon Bureau_

~ Chief. e
IDWR Ditector R Kelth H]ggmson
-filed the motion with the court June 18,
1992, seeking authority to expand the
Basin 34 Water District to include

ground water users in the district.

“Judge Hurlbutt's decision will al-
low IDWR to enlarge the water district

will be regulated by priority, along
with surface water rights, which
means more recent ground water
rights may be shut off to protect older
surface water rights.”

IDWR is committed to working

with local ground water users to de-
velop acceptable mitigation plans to

allow for continued ground water use
in the expanded water district, Shaw
added.

IDWR will hold public mfomtatlon
meetings in the basin if requested by
local water users and a public hearing
will be held as part of the water district

..thus placing wells under the control of expansion.
the watermaster ” Shaw sald “Wells

‘In 1987, the State of Idaho commenced a comprehen—
““give court ad_}udlcatmn of all claimed water rights within
:-the-8nake River Basin and all of its surface and groundwa-

ter tributaries, including the Big Lost River Drainage. Dur-
- ing the taking and processing of SRBA claims in Basin 34,
a controversy over the impacts of groundwater pumping
under Junior priorities upon river flows with senior priori-
ttes developed. This controversy has been exacerbated by
six years of continual drought conditions. In recent years it
has become apparent that the surface and ground water

- resource are not totally separate, but at many locations are
'close!y connected and may even be different manifesta-
ttons of a commoen water supply.

It has become apparent from various meetmgs con-

_ ducted by Director Higginson and other Idaho Department
_of Water Resource officials, and most recently from a “Fi-
nal Order” issued in August of 1990 and “Directors Re-
‘port” filed in the SRBA Court on June 18, 1992 that IDWR
intends to have the surface and groundwater supplies
‘within the basin administered conjunctively in the future.
" The Director Tiled a motion for interim administration on
June 18, 1992, that asks the Court to enter an order allow-
ing IDWR to administer water rights in Basin 34 in accor-
dance with the recommendations in the Director's Report,
‘The Motion for Interim Administration was granted by
‘Judge Daniel C. Hurlbutt, Jr. on December 18, 1992, The

‘report recommends that most'wells located within the ba-

sin cannot be pumped under junior groundwater rights

- when such withdrawals reduce surface flows and injure
senior surface rights, unless an appropriate plan for miti-
ganon had been approved by IDWR.

/?,eco AVeRTISEx_
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Pumpers Assn. organized for
f’changes in water management

In response to these changes in the management of the
water resource of the Big Lost River Basin, owners and
operators of many of the wells that will be affected by this
conjunctive administration have associated together and
created a corporation through which they will cooperate to
address the impacts of this new administration of their wa-
ter rights and irrigation practices. This corporation will be
used as the means to gather data, perform studies, cbtain
available water supplies, and submit proposed plans of
mitigation to IDWR so as to enable its stockholders to con-
tinue the operation of their wells for the irrigation of their
farms. Membership in this corporation is available to any
groundwater user in Basin 34 who may be affected by this
new conjunctive use and management.

On November 11, 1992 charter members of the Big Lost
River Pumpers Association ratified Articles of Incorpora-
tion and adopted by-laws governing the operation of the
corporation. Directors and officers of the board were
elected as deseribed by those by-laws and the association is
currently in the process of developing details to a compre-
hensive “plan of mitigation” with IDWR officials. Water
users who would like to investigate and/or subscribe to this
plan may do so by complying with membership criteria..

Several public and informational meetings related to
thése administrative changes will be held in the immediate
future by IDWR and BLRPA, Watch for the notice of these
meetings. Contact any of the following directors for more
information: Mitchell D. Sorensen, President; Leon
Folkman, Vice President; Don Aikele, Secretary-Treasurer,
with other directors listed as Dexter R. Douglas and Steven
Aikele, :
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I8 PHE DISTRICT COURT OF THE PIPTH JUDICIAL DISTRICT OF THE
STATE OF IDAHG, IN AND FOR THE COUNTY OF TWIN FALLS

In Re the Gensral Adjudicaticon of Case No. 33874
Rights to the Use of Watsr From

thae snaka River Basin Water 8ystem.

Thse Stata of Tdaho, exX rgl.

R, XKalth Higginsen in his official
capacity as Director of the Idaho
Department of Water ResOUrcses,

)
}
)
)
) MEMORANDUM DECIAION AND ORDER
) GRANTING IDAHC DEPARTMENT OF
] WATER RESOURCES’ MOTION FOR
]  INTERIX ADMINKISTRATION WITE
) LIMITATIONS
Fetitionar, )
)
va. )
)
)
)
)
)
)
}

Tha Unltgd Statss; the Stats

of Idahoj and all Claimants to
the Use of Water From the Snake
River Basin Water Systenm,

Reepondents,

)

¢live J. strong, David J, Barber and Peter Anderson,
Deputy Attorneys General, fer Petitionsr Stata of Idaho
Department of Water Resources,

Petar &. Monson, K. Jack Haugrud and Daria J. Zane,
United S5tates Department of Justics, for Respondent
United Btates,

James C. Tucker, Gary D. Slette and Bruce M. Smilth,
Romholt, Robertson & Tucker, for Respondenis Idaho Power
Campany, Twin Falls Canal Company and North §ids Canal
Company.

MEMORANDUX DECISION AXND ORDER GRANTING IDAHO
DEPARTHENT OF WATER REEOURCES’/ MOTION POR
INTRRIN ADKINISTRATION WITH LIMITATIONE =1 -
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William R. Hollifisld, Hollifield, Tolman & Bevan, P.A,
for Respendents Blg Lost Water Users Asscclatlion.

Xant W. TFoster, Holden, KXidwall, Hahn & Crape, for
Regpondente  Groundwater Pumpers. Representation
withdrawn,

Mitchell Sorenssn, Pro Sa.

Idahoe Department of Water Resources Motlon for Interim
Adninigtration in Reporting Ares 34, @rxsated, in part.

PROCEDURAL BACRGROUND

The Idaho Department ¢f Water Rescurces ("IDWR") has meved for
an Order For Interim Rdministration in Reporting Arsa 34, pursuant
to I.C, § 42+1417. In its motion, IDWR sesks authorization to
administer water righta in accordance with the provisicns contained
in the Dirscter’s Repoert, Part 1, Reporting Area 34.

Rasponeas to tha motion have been filed by tha Unitsd States
of 2nerice, Idmho Powsr Company, Twin Falls and North Side Canal
Companies and the Blg Lost Water Users Associatien and Groundwater
Pumpers. Follewing hearing, the court crdsred IDWR te alarify
which of the "genaral provisions" ine¢luded in the Director’s Report
for Reporting Area 34 wsuld be senforced as pert of interin
administration, In a clarifying brieZ IDWR identified the
¢ollowing genaral provislons  as nacessary for interim

P T - s / *
administration: 2, 3, 4, 5, 6, 8, 9, 10 12.b, 12.¢, 13.b, 14 and
17.af/ The responding perties filed further responses to the
clarifying brisf. Following hearing the partiss submitted post-

nearing memoranda and raply briefs.

MEMORANDUN DECISION AND ORDER GRANTING IDAHO
DEPARTHMENT OF WATER RESBOURCES’ MOTION FOR
INTBRIM ADMINIBTRATION WITH LIMNITATIONS -2 =
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IDWR‘s Motlon For Interim Administration in Reporting Arsa 3d
is graptad, subject to the following conditione!
1. ‘The Order For Interin Adnministration sxplres December 31,
1983 .
2. The Ordsr For Intérim‘&dminiatration in Reperting Area 3¢
shall inciude only generasl provisions 2, 3, 4, 5, &, 8, 9, 10,
13.b, 12.¢, 13.b, 14 and 17.a.
IDWR may also adminlster water rights in Reporting Area 34 MQ?
under rulss snd regulations promulgated pursuant to chapter 32, o

J— oAt o TRl e e N i

title &7, Idane Code, as mandated by I.C. § 42-603. It is

anticipated that rules and regulations regquired by I.C. § 42-603
and which ara neceamary for administratien of water rights in

Reporting Area 3¢ will ba in placa by the time this order expires,

thereby rendering further interim ;ﬁmihistration”?nngcessary.
R _stcuééxox RN N—

IDWR has reguested interin administration in Raporting Arsa 34
besausas of a numbsr of unigus factors which, when taken together,
create an emargency. The area is in its sixth year of a drought.
Unigue 'qaographical and hydrolegical features including a
demonstrated intsrcennection batween surface and groundwater
requires cenjunctive administratien of all water in the reporting
arasa. Wnlle there is an established water distrioct, for reasons

that are unclear to the court, there has been little_;dministration

ef watar righta in the reperting area and nene conjunctively.
Additicnally, because thara are 2 substantial number of

MEMORANDUM DECIBION AND ORDER GRANTING IDAHO
DEPARTMENT OF WATER RESOURCEE’ HOTION FOR
INTERIM ADMINISTRATIOK WITHE LIMITDATIONS w3 =
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unadjudicated water rights in Reporting Arsa 34, there 1s concern 5f$
o P gttt

over asstaklishing an acourate list of rights by priority. Finally,
W T st %W
IDWR etates that tha 1928 decres in Utah Constiuction Co. V.

Abbott, Cese No., 681 (D, Idahe), has not bean follewed in
significant respects and that its administrative provisions are
completsly unwerkable and irappropriate at this time.

As part of the Snake River Basin Adjudicatien, this court has

jurisdiction to order interim sdministration of water rights after

the filing of a Dlrector’s Report (I.C. § 43-1417). On a showing
that interim administration is "reasonably necessary to pretect
senior water rights" the court may order intarin asminisiration and
may "permit the formation of water districts and the delivery of
water in all or part of ths water gystem." I.C. § 42-1417(1)}.

Wwnile this court hez Jjurisdiction to enter orders of interin

administration, such orders =hould be entered only where af (VB

» gl < 1P
L izigﬁzggggf%gﬂk take contrpl of adminimtration in a2 reporting.arsa ﬁ&wQ?bfﬁﬂ?f

Al806 £4ta forth tha spacific terms, proceduras and zrul
g/if)gg{é%ovrninq adninietration, this court 1@”’?«7@@ exarcise great

& Bare to avoid beceming the adminimtrator of the rasource, /
The statutory scheme in Idaho claarly and explicitly vests thas
ﬁ‘%ptcr of TDWR with the duty and authority to administer water.
?)g\a statute allowing intesrim adminlstratlon requirss that the
M&Vw dlrector administer water under the terms of the Director’s Rapert

{

ﬁfl MEMORANDUM DECISBION AND ORDER GRANTING IDAKO
DEPARTMENT OF WATHR RESOURCEB’ MOTION FOR
INTERIN ADNINISTRATION WITH LIMITATIONE - d
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ag filed or as modifisd by the court. Since, as hars, the

Director‘s Resport includes administrstive rules and procsdures
governing distribution and rasgulation, this court muBt procsed Mﬂz;?

cautiously te aveld changing the basis upen which water is #

e — s

admiristared ln Idahe.

The fact of dreught, Ilaok of adninistration; nesd for

gonjunctive management, disregard of the |

ifw”m“ of the Utah Censhru el
‘M?uastions about #hew&PP*cpriate list of rignts prierities w“%?ﬁ

L —

constitute an ¢ which ellews this court +to axarclse

jurisdiction under 1.0, 42-1417,

?/ Absent emaé%%%@g this court will not enter ordars for
0

ﬂi.w interim adminlEtration as a part of this case. Far this court to

- ﬁ§{$ involve itselr in administration bayond emergenciles asz exists in

Reportirg Area 34 would vielate tha doctrine of saparation of

powers and the clsar statutory scheme for water administration set

up by the Idanho Lagislaturs, {f;::j?

In thi=a caae, the dirsctor and variaua partins havnkasked thia

saparation of powsra do not allew the court to do thie. Water
adminigtration, the process of regulating and/or supervising the
delivery of water, is z duty assigned te the director by the
leglslaturs. (8as: Title 42, Idaho <Cods.) The director’s
authority and duties wers further expandsd and clarified during the
most recent szession of the laglslature. (I.C. § 42-602.) Ths
MEMORANDUM DECISION AND ORDER GRANTING IDALO

DEPARTNENT OF WATER RESQURCES’ HOTION FOR
INTERIM ADMINISTRATION WITH LINITATIONS -5 -
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jurisdiction grantad te thig court by the lagimlaturs in tha snaké
River Basin Adjudiaation iz to detarmine the elemsnta of watar
rights im the water system. 7Tha Snaka Rivar Basin Adjudication
atatutes do not confer Jurlsdictien on this court te detarmine or
gupervigs the regulatiocn or delivery of water rights. The court’s
suriediction only includes the determination of the existencs of
end slements of tha rights to the usa of watar in the water =systen,
The adoptiocn of etatutess oslling for the Snake River Basin
Adjudicatien neither changes the directer’s responsiblllties nor
the court’s role with respact to the dirastor’s duty te administer

water in this state.

Given the exiatingff: oy’ in Raporting Area 34, it im found

that it ls necessary ;6'order interim administration to protect
ssnior rights. Interin administration may include implementation
af the general provisions noted above. However, this ia not to say

T

Q&iimizncral provisions dealing with administration and which ara

ooy,

more akin to proceduras and rules which should be adoptaed under ths

Administrative Procedures Act can or will be included in 2 final

it

dssrss. Ganeral provisions which ara regulatory or administrative
e e, T

in nature are bsypnd this ¢oure’s juriedisticn in any context other
e T o,

than interim emergency administration, Thoss administrative and

regulatory provisions which are necessary for the administration of
water in this or any other basin can and should ba promulgated by
IDWR under ths Administrative Procedures Act., It is, thersfora,

axpected that after cns yca

MEMORANDUX DECISION AND ORDER CRANTING IDAHOQ
DEPARTXENT OF WATER REBOURCES’ MOTION FOR
INTERIM ADMINISTRATION WITH LIMITATIONE -6 -

 httrim adninistration in
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Reporting Area 34, the director will be abla to continue with
administration pursuant te rules and regulationeg mdoptsed under ths
terms of the Administrative Proc¢edures Act, At that time, Interim
administration under the general provisions inciﬁded as part of the
Director’s Report will be unnecessary.

For thim court to invelve itself in water =zdministratien
beysnd interim emergency situaticns like this weuld be to continue

to craate one of ths very smergenciss upon which ths diractor has

requested this relief, The Uah Construction Becree which the
director claims contains  unworkable  and inappropriate
adminigtrative provisions denonstrates the impropriety of including
such provisions in a descree. The director claims he iB; in gome
measura, prevented from admindstering water rights in Reporting
Area 34 becauss of the existence of these unworkable administrative
provieiene in tha prior decras.

By placing administrative previsions in a dacree in the Snaka
River Basin Adjudicatien, the diracter would be hamstrung in his
ability to adminigter water when, as in the cass of tha Jiah
Constyuanion Dsores, the provisions become ‘unworkakls." The
director would thareafter find himself ceontinually returning to
court mseseking rellef from the Snake River Basin Adjudicetion
decrees in order to administer water in Idahe bazmed on then-current
informatiernn and technology and to neet existing needs and

circumstances.

NEMORANDUM DECIBION AND ORDER GRANTING IDAHO
DEPARTMENT OF WATER REBOURCEB’ MOTION FOR
INTERIN ADMINISTRATION WITH LIKITATIONS -7 =
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For thig court te order anything othar than

ergep¢§/interim
"

adninimtrative provisions would simply ccmpcun_‘fﬁ; difficulties
eurrently facing the diresctor and sensura continued court
invelvement in administratien wharever thoss dacresd administrative
previsions coentained in any decree eor order nged te ba changed ag
current oircumstances and necessity reguire. Thie is the very
reason why courkts are not apprepriate bodies o conduct the
adminlstration of water.

The director has also aipressed grast concarn azbout his
abllity to administer water rights absent an "accurate 1ist of
watsr rights on which to base distributien of water" (Brisf in
gupport of Motion for Interim Adminlstratien, p. 6, n. 4}. The
director ﬁdvccates that thia "list! must exist in the form of 2a
Director’a Report pefore he can administer water rights. In
gupport of this proposition, ha cites the case of Nettleton v.
Kigginson, 98 Idahe 87, 558 E.ZQ 1048 (1977}, Legislation adoptsd
after the Nettlaton daciazion gives tha diractor tha ability to
compile a comprehensive list of the elements of all water rights in
any area which raguires administration. The Nettieton decision iz
not a limitation on the director’s praesant obligaticn and ablility
to regulata water distribution in this or any other raporting area.
I.C. § 4a{§E§:Euquiring mandatory filing of historie uss claimg;
I.C, § 42-244 requiring IDWR to fila and maintain a record of the
elaims filsd as part of the wmandatory filing process; and the
claims filing and investigatlon procedures in the Snaks River Basin
NBMORANDUM DECISION AND CRDER GRANTING IDANC

DEPARTMENT OF WATER RESOURCES’ MOTION FOR
INTERIN ADMINISTRATION WITH LIMITATIONE -8 -
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adjudication give the director both the abilility and the information
te put together an adeguate end appropriate list for water ,

adminigtration. <This court is confident that having eXecuted hls

T

e

rasponsibilities under these statutes, the Llist ccmpzzzgmmgﬁﬁ

reflected in the Diractor’s Report in Reporting Arsa 34 is the best

avallmble list for tha administration of water and, given the

exigsting ?%fgéﬁgéﬁi it snsll be used undsy this ceurt’s orxder for

interim administration. Notwithetanding this finding, the rightse

st e
reportsd inm the Director‘s Report ara subject te objection and

ragponse, hearing by the court or speclal masters and final
daetermination in this court’s decree. The court is, thersfore, not
bound or in anyway constrained by the conclusions drawn in the
Director‘s Repert when entsring decrees on thoss rights.
CONCLUBICN

This court £inda that an emergency exiets in Reporting Area 24
reguiring interim administration for a pericd expiring December 21,
1553, Tha ordsr only includes general provisicns 2, 3, 4, 5, &, 8,
9, 10, 12.b, 12.¢, 13.b, 14 and 17.a, as requestad by IDWR. IDWR
may alsc administer water rights in Reporting Area 34 under
lawfully adeptzd administrative rules and regulaticna.

Administraticon of water rights in Reporting Area 34 beyond ths
one-year time limit ¢f this ordar or the specific texma of this

order must and shall ba in accordance with rules and regulations

adopted under the Administrative Proceduzres Act. Thia court
daclines to compound tha problem prasented by the Ytan Songtruseion

¥EMORANDUM DECIBIQN AND ORDER QRANTING IDAXD
DEPARTNENT OF WATER RESOURCES’ MOTION FOR
INTERIN ADMINISTRATION WITE LINITATICNS -9 =
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Degraa’s antiguated and  wnworkable provigieons for water
administration. 7This court now and in ths future will decline ths
invitation to involve itself in aspects of watar adminiatration
which would be regulrad by placing resgulatory and administrative

provisions in orders and/or decresa in the Snake River Bauln

ardjudication.
IT IS5 B8O ORDERED.

Signed thie 1eth day of Dscembar, 1%%3.

ANLTEL C. HORLEU
DISTRICT JUDGE

MEMORANDUN DECISICON AND ORDER QRANTING IDAHO
BEPARTHENT OF WATER RESQURCES' MOTION FOR
INTERIM ADMINIATRATION WITHE LIMITATIONS - lig =
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CERTIFICATE OF MAILING

I, Diana R. Dalanay, hereby certify that a trus and correqt cepy of the
MEMORAMDUM DECIAION AND ORDER GRANTING IDRHC DEPARTMENT OF WATER RESOURCES’
MOTION FOR INTERIX ADMINISTRATION WITH LIMITATIONS was malled this 183th day
of Dacember, 1892, in an anvelops with sufficlent firsteclass pestage prepaid
theraon to the following:

€live J. Btrong

office of the Atterney General =- BY FACSIMILE
State of Idaho 33 ~ 2650
Room 210, statahouss

Bolse, ID 83720

Patar G. Monson

U.8, Department of Justice == BY FACEIMILE

Land & Natural Rescurcas A0 /38l =G0/
Division

Indian Resources Sgotion

P,0. Box 44178

Washington, DC 20026-4178

James €. Tucksr
Gary D. 8latta
Bruge H. Smith
Rosholt, Robartaon & Tucker =« BY FAOSINILE
P.O. BoX 1506 736 OOY0

Twin Falls, ID 83303-1508 BYy-L03 5

william R. Hollifield
Helllifield, Tolman & Bavan, P.A. «= BY PAOSIMILE

P.C. Box 66 e
Twin Falls, ID §3303-0066 734-8677

David B, Shaw, Chief

Adjudication Bureau

Idahe Departmant of Water
Resources

1301 Norih Orxchard

Bolse, ID 83708

{aix coples)

Court Certificate of Mailing

\ .
Feet reag
-

Robgrt 8, Peort

Clark the 2tk District c=gg§fi:ﬁ~§?hfﬁa
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By

na R. Délaney T w  JEF
Deputy Clark ' g

MEMORANDUN DEQISION AND ORDER GRANTING IDAHO
DEPARTMENT OF WATER RESOURCES’ MOTION FOR
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BIG LOST RIVER BASIN

Big Lost River / Ground Water
Zone of Hydradfic Separation

TR

FIGURE 1. WATER—LEVEL ELEVATION MAP, SPRING 1891




BIG LOST RWER BASIN

Big Losi River / Ground woler
Zone of Hydroulc Seporation

FIGURE 2. WATER—LEVEL ELEVATIDN MAP, SPRING 1985
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BIG LOST RIVER BASIHN

Big Lost River / Ground Waler
Zope of Hydroulic Separaton
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FIGURE 3. WATER--LEVEL FLEVATION MAP. SPRING 1958
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FIGURE 4. LOST RIVER BASIN: WATER-LEVEL PROFILES
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Figure 5,




Reproduced fyom material in the colliections of the

IDWR addresses Big
- Lost River water issues

Note: The following memorandum from the Idaho De-
pariment of Water Resources has been received by those
having an interest in IDWR management in Big Lost
River Basin, from R. Keith Higginson, Director,

The memorandum addresses Department Policy con-
ceming enjoining of use of water where the only right is
an adjudication claim:

I believe that good progress has been made toward ad-
dressing many of the water management problems in the
Big Lost River Basin. The advisory commitiee meetings
have provided useful exchanges of information, 4 full re-
view of the issues, and ! am confident will help 1o develop
and implement a management program o protect all users
in the basin while allowing the water resources of the area
to be fully used for the benefit of all. The Big Lost River
Immigation District is insuring that its policies are fully
aligned with Idaho water law and coordinated with this
department and the Water District, The Water District is
taking steps to improve and refine waler management.
These are very positive indications that effective manage-
ment of the combined surface and ground water resource
will be realized as soon as next year.

However, with the 1990 irrigation season now com-
mencing and another very water short year apparently oc-
curing, it is necessary for me to describe the approach
IDWR will be taking conceming the use of water where
the only right to use water is represented by a claim in the
Snake River Basin Adjudication (SRBA). Various uses of
water without & valid recorded right have been brought to
my attention during the past year. IDWR's response has
been to issue administrative orders to “cease and desist”
use of water if either no water right is of record with the
department or if the only record is an unapproved applica-
tion. This continues to be IDWR's policy where no valid
right to use water is evident, and IDWR will seek injunc-
tions and civil fines as necessary to enforce the adminis-
trative orders.

Subsequent to the issuance of the administrative orders,

K claims have been filed in the SRBA asserting that valid
rights exist to irrigate some of the lands in question be-
cause of either expansions authorized to be claimed by
Section 42-1416, Idaho Code, or changes in point of di-
version or place of use authorized to be claimed by Sec-
tion 42-1416A, Idaho Code. IDWR is now confronted
with the question of whether to seek to enjoin use of the

istorical Soc

water because the validity of these ¢laims has not been
confirmed by the court or io allow continued use pending -
action of the court.

The claims, if found by the court to represent a valid
right, represent a property right which cannot be taken or
subjected to interference without due process. IDWR has
accelerated the SRBA in the Big Lost River Basin to allow
a director’s report to be filed with the court in 1991, This
report can be the basis of an interim order allowing admini-
sation of the rights.

I have previously stated my intention of including
ground water rights in the water district 1o be managed
with surface rights. Thus, the procedures have been com-
menced to allow the validity of the claimed rights to be
determined and o have in place the management entity
needed to administer the rights effectively during the 1991
irrigation season.’

I have also previously expressed that, based upon my

understanding of the ground water resource depleted by
three dry years and the low runoff predicted this year, ter-
minating pumping of ALL wells in the basin would not
restore the siream flows to provide a full water supply to
holders of surface rights, From a practical and faimess
standpoint, I cannot require water users with claims that
may prove 10 be legally valid to cease using water when
doing so is unlikely to restore water flows to those assert-
ing injury to their surface water rights.
« Allowing continued pumping of claimed rights may ef-
fect some users of shallow wells, but I believe the effect
will be insignificant unless the pumping well is located in
close proximity to the shallow well. The primary reason for
the drying up of shallow wells is the extended number of
years of very low runoff,

Therefore, IDWR will not segk to prevent use of ground
water where the right to use the water is based upon a claim
uniess: '

(1) The claim is obviously without merit because the use
clearly did not commence prior (0 the required dates or the
use was obviously expanded after the statuiory deadline.

(2) The rate of diversion exceeds the rate of the right
which is claimed as expanded or transferred.

(3) Documented evidence ¢xists that the claimed use by
itself or in conjunction with the use of other claimed uses is
directly and insignificantly injuring another valid right or
rights.

Craters of the Moon possible expansion

to be discussed at meetings
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Dear Mr. Higesinson:

As reguested, I am enclosing
Teel are important to discuss in our
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CONnCerTns

in Tistrict #34 {Pig Doest River) and am confident that 1f these
areas are addressed and lawf conciusions reached
forced, that most of the serious which we have
control, will be solved.

These are a combination ol aress be resolved by
Stete action, local irvrigstion district actlion, and
in some cafres g combination of both.

T avpreciate your concern, vour time, and your willingness
to bhe of service.

Bincerely wvours,

Arence
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