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November 16, 1988

o THE OFFICERS & DIRECTORS OF

BIG LOST RIVER IRRIGATION. DISTRICT

MACKAY ID 83251

pear QOfficers &nd Directors:

3+ the last meeting o©f the board, I understand there was &
g¢iscussion concerning WY represe n:ation £ the caistrict. Since
Judége Berndon rendere¢ DnRis memora ndum d&ecision in the Timberdome
case, some members of the district have felt that "Rent Foster wrote
tne gecision for the Jjudoe*, &né "the district's attorney ghoulc be
more sogrescsive’ T am @180 e&ware of the desire on the pert ol some
m ontrol of the board, chence ofiicers, emplovees and

iecel represente

m h 1~

embers to cain con
tion

beTieve vou should each be &dvised oI & Iew JaCte and
;rcu“s ances surrounding the Timberdome case and the <cistrict
o
a-..ﬂl - -

1. The Timberdome case was begun way back in June, 1980,
vears befcore I was emploved as an attorney,
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6. I bhad nothing to do with =he Gevelopment of the case
and its evidence for the vezrs bpefore the case £iling in
1980, nor during the «critical vears 1980 - 1986, I
prepared none of the pleadings, except the reguest for
triazl setting on February 24, 1988, 1In effect, I took over
another's case, which had been pending for over 6 vears,
AS most attornmeys will tell vou, this is not a wise thing
to do,
7. Nevertheless, the attorney in  any case goesn't
manufacture facts, It is his responsibility to obtzin the
facts and evidence available and get them admitted and
before the judge (when there's nc jury).
€. 1In this case, I was instructed that nothing was Lo be
submitted to the cour:t without it being first submitted to
the board for approvel. 211 written material was geliveregd
te Rita for the board.
c. in preparing for trizl and during the triel, 3
constantly asked the members, d&irectore and =®Rita to
carefully advise me of any evidence or witnpesses we cidn't
nave, Before resting our case, evervone acreed that 211
proper evidence and testimony had been civen to the cour:
No one had anvthing else to offer, I ingist theat every
person who nas doubts about this, go teo the court and check
Qut the evidence, In Zfact, they and the district should
have & transcrip:t made ¢©f the triel, and read it (wvou'll
need it for an appeal if vou take one, anvway).
10. The peint I stress ig tha:t I accomplished my Jobk, I go*
the evidence and testimony vou had nefore the court,
11. I further stress the poin: ‘that I have bLad one
éppearance before the Jjudoe, one crhance to present wvour
case, &nd that was at the =riz:, implied in the statemern:ts
I referred to at the beginning of :this report, it seems to
me, ~is the sucgestion that I should have gcgressively
pursued the Jjudge after the trial ané nelped him write our
position intc nis decision. Surely evervone knows thzt once
the case is submitted ¢t tThe court, the attornevs don't
further discuss the case wi<h <nhe CoUurt, unless he meets
with &ll of them &t the same time, pursuant to notice. 1o
such meeting occurred. I can only assume the ijudge followed
tne usuel practice of Judges, and itnac was ‘o sStudy thne
notes he magde during the trizl, examine the evicenc
introduced by the parties, listen o the recoréing ¢f the
testimony, read +the briefs of the parties, 4o his own legeal
research, and possibly, on his own, perscnaily view the U[-C
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Canal and &ll parts of the system, and then write his own
decisicr,

12, I €an not believe anvone wrote the degision for the
judee, nor suggested how he should write it, after the trial
closed. There should have beern no contact be ween Lhe Jjudge
and the respective attorneys without me knowing about it. 1

have the highest respect for Judoe EBerndon, If any of vou
have coubts, you should addrecss YOur concerns to the judge,.

[

13, It seem evident that the Hudge was very highly

infliuenced by three important facts, viz

(2) EHe was aware that U-C Canal had, for years, been
eoequately serving the needs of botnh the Timberdome
people and <he €istrict, and there wzs no serious
reason to pelieve it couldn't continue to do s0. In
othér words, his decision recognized the apparent
Status guo thet you had ellowed to exist for some
time, and 118 decision recognized your right to
continue to use the channel = and
surplus irrigation water, anéd e+ the same time, allow
the Timberdome people to tse It to. carry their
irrication water from their wells =-o their farme. B¢,
he geve something to both.

{b) Be heard you compliain that they had clesed the
bifurcation works, but again, he knew that vou had
ellowed that conéition to continue Zor vears, without
epparently any need for iz,

(¢) Since vou wouldn't let *he Timberdome Era Fiats
ferms into the district and the owners therecf had
peig the major part of the maintenance costs 0f the
canal, Era Flats lands shouldn't be assessed for the

MmO
i

use ¢l & channel that had been virtually abandoned
except Jor flooed control and occasional excess
irrigation water,
14, I emphacsize that the above appea: to me to be the
retional of the judce's decision, 've never talked to him
about it. I snould not unless prSb;“L L0 proper hearing
wnere botn sides are present and can be nearc,
23. Now, I want to point out a very imporiant procedure the
district should conciger fellowing, to-wit:

2 ¢oncluded n-s decision Dv st
ould be hezrd on & mo:tion to a
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opinion to cover items the parties felt should be
included, Until the judgment is issuegd {and it hasn't
been yet] the opportunity till exists to ask the
court to amend his Findings and Conclusions (in
effect, to reconsider his opinion),
(D) Rita, three board members angd 1 spent several
hours in my office Aoentlfy¢ng the objections we hag
and the findings and conclusions the judoe made which
we thought were in eIror, and those we thought he
should have included. When they left my office thev
seld they wanted :to Present our conclu51ons to the
entire boaragd, I was told later the boarg Jecidged to
proceed lst with a vote of “pe members on the guestion
of totzl:l abandoning the U-C Canzl, advising the BLM
t0 clear the records of 2NV €&sement or “use" permits,
and advising the land owners that the é&istrict woulad
have no further responsibility for the U-C Canal and,
&s far as it was concerned the canal could be leveleg,
thus leaving any responeibility for it to those using
it. S0 I haven's filed & motion to ameng. This should
be done by all me&ne, but I can only do what I'm
cuithorized to do,
(c) Once the (Court makes finel <Zfindings and
conclusions (after con sidering the mo=ion to amend)
then & £inal Judgment will bpe r ncéered, and if vou
don't approve cf 1%, vYou can appezl it to the Supreme
Court, These procedures shouid be Cilicgently
consicered,
I have given vou z review of this matter for the purpose of advising
you, Dy this letter, that I wish to withiéraw as attorney for the
tistrict, I believe it to be for the best interests o0f the
district. It needs o0 unite the factions ov: *here by selecting an
&ttorney they can agree upon o immediately take the Etéps necessary
L0 protect the interests ¢f +the Clistrict., I am submitting & bill
herewith for the recent Services rendered. T commit to vou that T
will cpené as much time azs Your replacement attorney wants me +o
spend with him and with the boaré, even in the hearings and appezic,
if he wante., 2and to show my cood fzith, ang my aecgire to do whar's
best for the district, T will m&ke no charges for my time,

This means you will gtil] be peving for only one agttor ney, and vet
there will be contin 11ty in your represep-ac ion by one who can be
selected by all Ffactions {(even <tn corney for those CpPpPOEing the
board, if vou like) and who cen be aggressive® as vou like.

.
4
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Now, ‘I would like to make 50me succestions as to how you might have
& De_ueL relationship with yvour new attorney,

Pirst, there must be better communications between all board members
directlv with the attorney, and that means, especially when you have
such serious problems as you Ve had, that the &t: rney meet with the
board, either at board meets ings or at hie office, and not conduct
vyour business with him +hr Ough one or two persons such as the

presigent anc/or secretary,

I've represented severzl Dboards for  wvears, Wwe meet together
constantly and things work much better,

. second, your attorney should prepare the notices, resolutions, and
gocuments that @ with rights of members, For instance, yvou are
.

&l
now proceeding remove some liancs and members from the gistrict,

€
e,

There are stric: statutory procedures to be followed. If they're
not, vou SLDTe”t yourself to the posegipbility of lawsu‘*s because z
member severed from the district, withou: +ne bocard hav nc Zollowed
the proper D*ocedures, 211 undoub:edly clzim he has 108t a valuable
property right without due process o law, and & clougd hangs over
the legallty L the proceedings, :

Lastly, I want the board and the members of the district + know
that I hLave spent my life in farming, fanching, irrigation angd
reiated Du*Sthu, ana my 40 years of law practice have been devoted
LC weter law &5 one of my specialties, I believe T uncerstand the
frustrations of the peodple ©f that water-shor: velley. ©Here thev
thought, reducing the =ize ¢ the project by eliminzting some zrea
nezr INEZL and &€specially the =ra Fiats, the rest of <he districet
would have enough water, ané the Trs Tlaets land would not have any
uniess there was found arn underground source on or near tchat lang.
Then, the wells were ¢rilled within <he Cistrict to take water
outside the district to the Era Flats lands, civing those lands
svfficient water + grow beautiful crops, while lands within the
Cistrict were short °f water, becanse, W&ny there believe, of the
lowering ¢f the water tzble beneath districs iznds, taking awav
Sub-waters angd requiring more water to m&intein proper levels of
irrigetion,

I don't believe <*hose Sro

r £ rations will be resolveg bv
iding up into factions ang fightin ]

I have citated severzl times, you need, in the werst way, to nire a
capable e€ngineer-nvéroiogist to determine whether your peliefs as o
the cause of vour waier shortages are correcs.

~Ou see, the district protested bus did not appezl the granting of
iicenses for those wells ¥You claim are taking vour water out ©f the
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strict. This is the day of the specialists. wWhen you prote
e granting .of those licenses, vou should have had
eng“nee* nvoro7ogﬂs*‘s testimony and findings in the record to
the basis of an appeal, o

L o i ()

=

te & copy of the case entitled Birnev v, Bic Lost River
District, %4 Idazho 339. . In it Lhe court referred to a
Y ©f tne Idaho Department of Reclamation and the United
retment 0f the Interior concerning "Water Resources in the
River Basin, South-Central Ic¢aho,* It s&id, *“The OVDLﬁd
ce water £ the Big Lost River Beasin are so c105e v
ed that they should be considereg as a single resource,
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; t“he Idaho water law has now been amended to preovide that
ights and unée*qro rights will hereafter be administered

r @8 & urnified sou*ce Heretoiore, vou m&ay not be zble to
vriace water righ: in =z particular area, but could readil
to drill for un erground water, The Swan Falls

ement zand the subseguent cislation changed that, and, as <he
¢ mentioned report savs.
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St you have a competent engineer-nvdrologist evelop
O SUpport your theory, as sugges:ted by the repor

vidence before the ¥Water Resource Department and thne

if necessary, to protec: vour water,
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eand in the manner of

water conservation, in the gelivery svsien,
application, will also be reguired to siretch a limitegd supply of
wWater to irricate properly the gistrics lands,

I want vou to know I have enjoved working with you and fo; you. You
&reé an extcremely conscientious croup oI people I cerely hope
you can come up with satisfactory solutione. Be assured that I
stend readvy to assist your new attorney, becatse I will not walk
gway ZIrom yvour «case, but am totelly convinced tha+ You need an
&ttorney who can appezl to &ll of YCU, S0 ne can lead ou: in Going
the things that must be done

cc: L1l Board Members
Rita Lundy




