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Attorneys for Mayfield Ranch Estates, LLC

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

IN THE MATTER OF PERMITS 61-12096
IN THE NAME OF BOWNS CREEK
PROPERTIES LLC, 63-32499 IN THE MAYFIELD RANCH’S OPENING
NAME OF MAYFIELD TOWNSITE LLC, BRIEF

AND 63-35473 IN THE NAME OF
MAYFIELD RANCH ESTATES, LLC

Mayfield Ranch Estates, LLC (“Mayfield Ranch”),! by and through its counsel of record,
Givens Pursley LLP, and pursuant to the Hearing Officer’s May 12, 2026 Request for Briefs
(“Request”) and Rule of Procedure 562 (IDAPA 37.01.01.562), files this opening brief
concerning the questions of law set forth in the Request.

INTRODUCTION
Juniper Station Farm, LLC (“Juniper”) initiated the above-captioned matter by filing

separate petitions to cancel the following water permits:

Permit No. Owner
61-12096 Bowns Creek Properties LLC
63-32499 Mayfield Townsite, LLC
63-35473 Mayfield Ranch Estates, LLC

! On January 20, 2026, Mayfield Ranch LLC conveyed its interest in the water permit no. 63-35473 and the
related planned community project to Mayfield Ranch Estates, LLC, which is in the process of filing a Notice of
Change in Water Right Ownership with the Department.
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On April 10, 2026, the Hearing Officer issued an order consolidating all three matters on
grounds that Juniper’s petitions to cancel the three permits “are nearly identical and raise similar
legal questions.” Order Consolidating Proceedings and Notice of Prehearing Conference
(“Consolidation Order”) at 2 (Apr. 10, 2026). The Hearing Officer ordered that Juniper’s
petitions to cancel “are consolidated for the purpose of deciding common questions of law.” d.>

After soliciting proposed questions of law from the parties, the Hearing Officer requested
briefing on the following issues:

1. Does Idaho Code § 42-301 establish permit requirements independent of
and in addition to any conditions listed on a permit to appropriate water
issued by the Department?

2. If Idaho Code § 42-301 establishes an independent requirement for a
permit holder to commence work, when must the permit holder commence
work?

3. If Idaho Code § 42-301 establishes an independent requirement for a
permit holder to file a bond, what is the amount of the bond?

4. How do the 1967 and 2020 amendments to Idaho Code § 42-204 affect
Idaho Code § 42-301, specifically the provisions in Idaho Code § 42-301
about commencing work, filing a bond, and completing one-fifth of the
construction work within one-half of the time allowed for completion of
such construction work?

5. If the amendments to Idaho Code § 42-204 have eliminated the
requirements that a permit holder commence project construction within
one year, file a bond, and complete one-fifth of the construction work within

one-half of the time allowed for completion of such construction work, is
Idaho Code § 42-301 still applicable?

6. Idaho Code § 42-301 states that a permit may be cancelled if the permit
holder “shall fail to complete the entire construction work within the time
specified in his permit.” Idaho Code § 42-204(6) states that “a permit holder
who fails to comply with the provisions of this section within the time or
times specified shall be deemed to have relinquished all rights under its
permit.” If the relinquishment described in Section 42-204(6) is automatic,

2 Bach of Juniper’s petitions to cancel was coupled with a request for hearing. The Hearing Officer did not
consolidate the requests for hearing on the three permits, which “will be addressed in separate proceedings,
subsequent to this consolidated contested case.” Consolidation Order at 2.

MAYFIELD RANCH’S OPENING BRIEF
19531063 [18725-3] Page 2



is there any practical utility in the process created by Chapter 3, Title 42,
for a proposed project that is not completed by the proof due date
established in the permit?
Request at 2.
Each issue is addressed in turn below.
LEGAL STANDARDS
The issues in the Hearing Officer’s Request are pure questions of law that require
statutory interpretation. The standard for statutory interpretation is well-settled:
The objective of statutory interpretation is to derive the
intent of the legislative body that adopted the act. Statutory
interpretation begins with the literal language of the statute.
Provisions should not be read in isolation, but must be interpreted in
the context of the entire document. The statute should be considered
as a whole, and words should be given their plain, usual, and
ordinary meanings. It should be noted that the Court must give effect
to all the words and provisions of the statute so that none will be
void, superfluous, or redundant. When the statutory language is
unambiguous, the clearly expressed intent of the legislative body
must be given effect, and the Court need not consider rules of
statutory construction.
3G AG LLC v. Idaho Dep’t of Water Res., 170 Idaho 251, 261, 509 P.3d 1180, 1190 (2022). In
addition, Idaho Code Section 73-113(1) provides that “[t]he literal words of a statute are the best
guide to determining legislative intent, and Section 73-113(3) provides that words and phrases
must be “construed according to the context and approved usage of the language.” Every word
and provision of a statute must be given effect “so that none will be void, superfluous, or
redundant.” Darrow v. White, 172 Idaho 272, 280, 531 P.3d 1169, 1177 (2023) (quoting Estate
of Stahl v. Idaho State Tax Comm ’n, 162 Idaho 558, 562, 401 P.3d 136, 140 (2017)).
When the statutory language is unambiguous, no further analysis should be undertaken

and “the expressed intent of the legislature shall be given effect.” I.C. § 73-113(1). Statutory

language is ambiguous when reasonable minds might differ as to its meaning, not necessarily
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when parties merely present differing interpretations as to its meaning. City of Idaho Falls v. H-

K Contractors, Inc., 163 Idaho 579, 582, 416 P.3d 951, 954 (2018). When language is

ambiguous such that the statute is capable of more than one conflicting construction, “the

reasonableness of the proposed interpretations shall be considered,” with those interpretations

disfavored which render the statute a nullity or lead to absurd results. I.C. § 73-113(2).
ARGUMENT

L Does Idaho Code § 42-301 establish permit requirements independent of and
in addition to any conditions listed on a permit to appropriate water issued
by the Department?

Idaho Code section 42-301 does not establish permit conditions independent of, or in
addition to, conditions identified in a water permit. The plain language of the statute merely
provides a mechanism for a junior permit holder to request that the Department cancel a permit
on certain grounds related to requirements imposed by other statutes or stated on the face of the
permit. It does not create permit requirements separate from those found in Idaho’s permitting
statutes or on the face of a permit.

Section 42-301 states in full:

If the holder of a permit to appropriate the public waters shall
fail to comply with the requirements of his permit as to the
commencing of work or the filing of bond thereunder, or the
completion of one-fifth (1/5) of the construction work within one-
half (1/2) the time allowed for the entire completion of such
construction work, or shall fail to complete the entire construction
work within the time specified in his permit, said permit may be
cancelled and voided by the department of water resources as
hereinafter provided at the instance of any person or persons holding
any permit for the diversion of water from the same stream, such
permit postdating the permit which is sought to be cancelled.
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The statute’s current language is nearly identical to when it was originally enacted in
1909.3 Parsing this language in a grammatically correct manner, the statute’s plain reading is:
If the holder of a permit to appropriate the public waters

[A] shall fail to comply with the requirements of his permit

as to
[1] the commencing of work or
[2] the filing of bond thereunder, or
[3] the completion of one-fifth (1/5) of the
construction work within one-half (1/2) the time
allowed for the entire completion of such

construction work, or

[B] shall fail to complete the entire construction work
within the time specified in his permit,

said permit may be cancelled and voided by the department of water

resources as hereinafter provided at the instance of any person or

persons holding any permit for the diversion of water from the same

stream, such permit postdating the permit which is sought to be

cancelled.
I.C. § 42-301 (emphases, enumeration, and formatting changes added). This is the only
grammatically correct reading of Section 42-301. The phrase “shall fail” is used twice and, in
both cases, is followed by one or more associated bases by which a permit holder can challenge
another’s permit. The double use of the phrase “shall fail” creates two separate categories of
grounds for cancellation: one for failure to “comply with the requirements of his permit,” and
the other for failure to complete construction “within the time specified in his permit.”

As shown in the parsed version of the statute above, the statute provides four specific
grounds for canceling a permit which this brief will refer to in shorthand as:
1. “Commencement” ([A][1] above);

2. “Bonding” ([A][2] above);
3. “One-Fifth Work” ([A][3] above); and

3 The only differences between the two are: (1) the 1909 version references the State Engineer rather than
the Department; and (2) the 1909 version sets off the last clause in a parenthetical rather than with a comma. 1909
Idaho Sess. Laws, § 1 p. 300 (H.B. No. 223).
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4. “Completion” (|B] above).
In short, the statute allows the Department to cancel a permit only if the holder [A] fails

to comply with requirements of the permit related to [1] Commencement, [2] Bonding, or [3]

One-Fifth Work, or [B] fails to complete construction within the time specified in the permit for

Completion. Section 42-301’s plain language does not create additional permit requirements, but
rather refers to permit requirements contained elsewhere in Idaho’s statutes or on the face of the
permit.

While the “time specified in his permit” is readily ascertainable by looking at the permit
itself, the “requirements of his permit” arguably could also include other statutory requirements
related to permits not expressly stated on the face of a permit. In fact, when Section 42-301 was
enacted, its Commencement, Bonding, One-Fifth Work, and Completion provisions mirrored
similar provisions in Idaho’s water permitting statutes (now codified in Idaho Code Section 42-
204). But the permitting statutes required only the One-Fifth Work and Completion
requirements to be put on the face of a permit. See 1905 Idaho Sess. Laws, § 2, pp. 360-61 (S.B.
No. 63) (quoted in relevant part below). A conservative reading of Section 42-301’s
“requirements of his permit” includes statutory requirements related to permits whether or not
they are on the face of the permit.

Regardless of whether “requirements of his permit” refers to the general law governing
permits or only to requirements expressly stated on permits, there is no question that Section 42-
301 does not establish permit requirements. Rather, it provides specific grounds for challenging
permits based on requirements that once existed under other statutes (i.e., predecessors to today’s
permitting statute, Idaho Code Section 42-204), many of which no longer exist or apply. For this

reason, the history of Sections 42-204 and 42-301 are instructive.
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The history of the relevant provisions in Sections 42-204 and 42-301 is summarized in

the following table and described in more detail below:

Year | Permitting (now Section 42-204) | Permit Cancellation (now Section 42-301) | Exhibit
to this
Brief*
1903 | Enactment of One-Fifth Work and Enactment of One-Fifth Work ground for A
Completion requirements. cancellation.
1903 Idaho Sess. Laws, § 2 p. 226 | 1903 Idaho Sess. Laws, § 3 p. 227 (H.B. No.
(H.B. No. 146) 146)
1905 | Enactment of Commencement and B
Bonding requirements.
1905 Idaho Sess. Laws, § 2 p. 361
(S.B. No. 63)
1909 Enactment of Commencement, Bonding, C
One-Fifth Work, and Completion grounds
for cancellation.
1909 Idaho Sess. Laws, § 1 p. 300
(H.B. No. 223)
1967 | Elimination of Bonding and One- D
Fifth Work requirements.
1967 Idaho Sess. Laws, ch. 374, §
3, pp. 1089, 1091-92 (H.B. No.
293)
1982 Amendment of Commencement E
deadline from 60 days to one-year
from permit approval.
1982 Idaho Sess. Laws, ch. 62, § 1
p. 124 (S.B. No. 1246)
2020 Elimination of Commencement F
deadline.
2020 Idaho Sess. Laws, ch. 164, §
1, p. 479 (S.B. No. 1316)

In 1903, the Idaho Legislature enacted the predecessor to Idaho’s water permitting statute
in Idaho Code Section 42-204. 1903 Idaho Sess. Laws, pp. 223-27 (H.B. No. 146, § 2). This
statute included the original One-Fifth Work and Completion requirements for permits. 1903

Idaho Sess. Laws, p. 226 (H.B. No. 146, § 2). It also included a precursor to Section 42-301°s

4 For the Hearing Officer’s convenience, copies of the Idaho Legislature’s Session Laws cited in this table
are attached as exhibits to this brief as indicated. Only the Session Laws are cited later in this brief, without
reference to the exhibits.
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cancellation provisions, which contained only the One-Fifth Work ground for cancellation. 1903
Idaho Sess. Laws, p. 227 (H.B. No. 146, § 3).

The permitting statute was amended in 1905 to add, among other things, the
Commencement and Bonding requirements. 1905 Idaho Sess. Laws, p. 361 (S.B. No. 63, § 2).
Thus, when Section 42-301 was enacted in 1909, Idaho’s statutory permitting provisions
required in relevant part:

In his endorsement of approval on any [permit] application, the State
engineer shall require that actual construction work shall be completed
within a period of five years from date of such approval and that one-fifth
of such work of construction shall be done within one-half the period of
time allowed for the completion of such works [i.e., Completion and One-
Fifth Work] . . ..

Every holder of a permit which shall be issued under the terms and
conditions of an application filed hereafter appropriating 25 cubic feet or
less per second, must, within 60 days from the date upon which said permit
issues from the office of the State Engineer, commence the excavation or
construction of the works by which he intends to divert the water, and must
prosecute the work diligently and uninterruptedly to completion, unless
temporarily interrupted through no fault of the holder of such permit by
circumstances over which he has no control [i.e., Commencement].

Every holder of a permit which shall be issued under the terms and
conditions of an application filed hereafter, appropriating more than 25
cubic feet per second, must, within 60 days from the date upon which the
said permit issues from the office of the State engineer, file with the State
engineer a bond in an amount to be fixed by the State engineer, not
exceeding ten thousand ($10,000) dollars, in form and sufficiency of
sureties to be approved by him, conditioned upon faithfully carrying to
completion the works of diversion as specified in said permit; the amount
of the bond to be fixed by the State engineer within the limits hereinbefore
prescribed [i.e., Bonding].

Id.
The One-Fifth Work and Bonding permit requirements remained substantially the same
until the Idaho Legislature removed them in 1967. 1967 Idaho Sess. Laws, ch. 374, § 3, pp.

1089, 1091-92. (H.B. No. 293). Then, in 1982, the Idaho Legislature changed the
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Commencement requirement to one year from the date of permit issuance. 1982 Idaho Sess.
Laws, ch. 62, § 1, p. 124 (S.B. No. 1246). The Legislature completely eliminated the
Commencement requirement altogether in 2020. 2020 Idaho Sess. Laws, ch. 164, § 1, p. 479
(S.B. No. 1316). Section 42-204(3) continues to contain a Completion requirement, although as
discussed below the Idaho Legislature has substantially changed it over time by allowing
extensions. See [.C. § 42-204(3).

The upshot of all this is that the Commencement, Bonding, One-Fifth Work, and
Completion grounds for cancellation in Section 42-301 were enacted when permits were required
by complementary statute to comply with such requirements. Over time, the Idaho Legislature
has entirely eliminated the Commencement, Bonding, and One-Fifth Work requirements for
permits but has not eliminated those grounds for permit cancellation in Section 42-301, perhaps
because some permits with those requirements may have remained after the requirements were
eliminated from the permitting statute.

Simply put, Section 42-301 never imposed independent requirements for permit holders.
When it was enacted in 1909, existing law (what is now Section 42-204) required permits to
contain Commencement, Bonding, One-Fifth Work, and Completion requirements. Section 42-
301 merely mirrored those requirements and provided a mechanism by which affected junior
water right holders could seek permit cancellation for non-compliance. Section 42-301 did not
impose additional requirements on permits.’

In summary, Section 42-301 does not contain independent requirements for permit

holders, but rather provides an enforcement mechanism to challenge a permit if the One-Fifth

5 It would be inequitable, at least, to hide permitting requirements in Chapter 3 of Title 42, when all other
permitting requirements are set forth in Chapter 2 of Title 42.

MAYFIELD RANCH’S OPENING BRIEF
19531063 [18725-3] Page 9



Work, Commencement, Bonding, or Completion requirements were imposed by the permitting
statutes or were specified on the face of a permit. Because Section 42-301 is unambiguous, its
plain meaning should be applied without engaging in further statutory construction. Callies v.
O'Neal, 147 Idaho 841, 847, 216 P.3d 130, 136 (2009).

IL. If Idaho Code § 42-301 establishes an independent requirement for a permit
holder to commence work, when must the permit holder commence work?

As discussed above, Section 42-301 does not establish an independent requirement for
commencing work on a water permit. The only work commencement requirement was supplied
by Section 42-204 (and its predecessors) from 1905 until 2020. From 1905 until 1982, Section
42-204 and its predecessors required permit holders to commence work within 60 days of permit
issuance. 1905 Idaho Sess. Laws, p. 361 (S.B. No. 63, § 2). Then, from 1982 to 2020, permit
holders had one year after permit issuance to commence work. 1982 Idaho Sess. Laws, ch. 62, §
1 p. 124 (S.B. No. 1246). Since 2020, however, there has been no statutory requirement that
permit holders commence work within any designated period of time. 2020 Idaho Sess. Laws,
ch. 164, § 1, p. 479 (S.B. No. 1316).

III. If Idaho Code § 42-301 establishes an independent requirement for a permit
holder to file a bond, what is the amount of the bond?

As discussed above, Section 42-301 does not establish an independent requirement for
permit holders to file a bond. Instead, the only bonding requirement relevant to permits was
imposed by earlier versions of Section 42-204. See, e.g., 1905 Sess. Law, p. 361 (S.B. No. 63, §

2). That requirement was eliminated in 1967. 1967 Idaho Sess. Laws, ch. 374, § 3, pp. 1091-92
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(H.B. 293). No Idaho statute currently requires a bond for water permits or sets any particular
bond amount.®

IV.  How do the 1967 and 2020 amendments to Idaho Code § 42-204 affect Idaho

Code § 42-301, specifically the provisions in Idaho Code § 42-301 about
commencing work, filing a bond, and completing one-fifth of the construction
work within one-half of the time allowed for completion of such construction
work?

The 1967 and 2020 amendments to Section 42-204 brought about the waning
applicability of Section 42-301. As discussed above, Section 42-301 only applies to the extent
that the Commencement, Bonding, One-Fifth Work, or Completion grounds for cancellation are
applicable to a permit. Section 42-301’s applicability has diminished over time as most of those
grounds have been eliminated by the Idaho Legislature.

In 1967, the Idaho Legislature eliminated requirements for bonding and completing one-
fifth of work from Section 42-204. 1967 Idaho Sess. Laws, ch. 374, § 3, pp. 1089, 1091-92
(H.B. No. 293). To the extent that any permits still remain that are subject to such requirements,
Section 42-301°s companion Bonding and One-Fifth Work provisions may still have application.
However, this seems unlikely as these requirements were eliminated from statute nearly 60 years
ago.

By contrast, the Commencement provision in Section 42-301 presumably continues to
have life since the requirement to commence work by a certain deadline remained in Section 42-
204 until 2020 and some existing permits may have a work commencement date expressly

stated. At some point, however, the Department may stop issuing permits with a work

commencement date (if it hasn’t already) since the statutory requirement no longer exists. When

6 Idaho Code Section 42-233(3) requires the filing of bonds with the Department before drilling, redrilling,
modifying or deepening of any low temperature geothermal well, and sets a bond amount between five and twenty
thousand dollars.
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no permits remain with such a provision, Section 42-301’s Commencement provision also will
become ineffective.

Concerning the Completion ground in Section 42-301, Section 42-204(3) still requires the
Department to include a deadline for completion of construction and application of water to
beneficial use. However, that requirement must be read consistently with the rest of Section 42-
204(3), which allows for extensions of time (discussed further below). In short, the Completion
ground in Section 42-301 has no further practical effect.

In summary, Section 42-301 enables junior permit holders to challenge a senior permit if
the senior permittee failed to comply with certain requirements related to its permit, whether
imposed by statute or expressly stated on the face of the permit. The 1967 and 2020
amendments to Section 42-204 mean that Section 42-301’s practical utility is diminished if not
practically eliminated as the Idaho Legislature has abolished and limited permit requirements
that can form the grounds for challenges under Section 42-301.

V. If the amendments to Idaho Code § 42-204 have eliminated the requirements

that a permit holder commence project construction within one year, file a
bond, and complete one-fifth of the construction work within one-half of the
time allowed for completion of such construction work, is Idaho Code § 42-
301 still applicable?

Section 42-301 may still be applicable in circumstances where a permit holder is required

by conditions on the face of the permit to commence project construction within one year, file a

bond, and complete one-fifth of the construction work within one-half of the time allowed for
completion of such construction work.

As explained above, it seems unlikely that any permits today require filing a bond or
completing one-fifth of the construction work within one-half of the time allowed for

completion, considering that these permit requirements were eliminated in 1967. But some
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existing permits probably contain conditions requiring the permit holder to commence project
construction within one year of permit approval since that provision was not removed from
Section 42-204 until 2020.

In any case, because these requirements are no longer in the general law governing
permits, a junior permit holder could only challenge a senior permit on such grounds under
Section 42-301 if those requirements are stated directly on the face of a permit.

VI. Idaho Code § 42-301 states that a permit may be cancelled if the permit
holder “shall fail to complete the entire construction work within the time
specified in his permit.” Idaho Code § 42-204(6) states that “a permit holder
who fails to comply with the provisions of this section within the time or
times specified shall be deemed to have relinquished all rights under its
permit.” If the relinquishment described in Section 42-204(6) is automatic, is
there any practical utility in the process created by Chapter 3, Title 42, for a
proposed project that is not completed by the proof due date established in
the permit?

The process for canceling a permit in Chapter 3, Title 42, based on an alleged failure to
“complete the entire construction work within the time specified in [a] permit” has no practical
utility because of the automatic relinquishment required by Section 42-204(6).

Section 42-204(6) states:

Subject to the provisions for reinstatement as provided in section 42-
218a, Idaho Code, a permit holder who fails to comply with the provisions
of this section within the time or times specified shall be deemed to have
relinquished all rights under its permit or, in the case of a permit held by a
municipal provider for reasonably anticipated future needs, the permit
holder shall be deemed to have relinquished all rights under any portion of
the permit that has not previously been licensed or for which an incremental
statement of completion showing proof of beneficial use has not been
submitted.

(Emphasis added).
By its plain language, Section 42-204(6)’s automatic relinquishment occurs only if the

permit holder fails to comply with the rest of Section 42-204’s provisions. The relevant portions
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of Section 42-204 include, among other things, provisions requiring that “actual construction
work and application of the water to full beneficial use shall be complete within a period of five
(5) years from the date of such [permit] approval” but also allowing permit holders to seek and
obtain extensions of time to submit “a statement of completion showing proof of beneficial use.”
I.C. § 42-204(3). Thus, relinquishment under Section 42-204(6) occurs automatically only if the
permit holder has not completed construction and beneficial use within any time period
prescribed by Section 42-204(3), including extensions.

By contrast, Section 42-301 allows cancellation of a permit if the permit holder “shall fail
to complete the entire construction work within the time specified in his permit.” This language
(enacted in 1909) must be read consistently with Section 42-204(3)’s extension provisions
(enacted after 1909). To read them consistently, Section 42-301’s provision for cancellation
based on the “time specified in the permit” must allow for extensions to the time provided under
Section 42-204(3). An alternate reading would improperly nullify the extension provisions in
Section 42-204(3). 1.C. § 73-113(2) (“Interpretations which would render the statute a nullity, or
which would lead to absurd results, are disfavored.”); Eby By & Through Eby v. Newcombe, 116
Idaho 838, 841, 780 P.2d 589, 592 (1989) (“[1]t is incumbent upon this Court to give the statute
an interpretation that will not effectively nullify it[.]”).

If Sections 42-204 and 42-301 cannot be read consistently, Section 42-204 must control.
“When two statutes are in conflict, the one enacted later in time governs and the specific statute
will control over the general statute.” In re Est. of Wiggins, 155 Idaho 116, 123, 306 P.3d 201,
208 (2013). Here, the extension provisions in Section 42-204(3) were enacted subsequent to
Section 42-301, and are more specific than the general statement in Section 42-301 concerning

Completion “within the time specified in his permit.” The first extension provision was enacted
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in 1911, and allowed for extensions up to a total of five years from the permit approval date if
the initial period was less than five years. 1911 Idaho Sess. Laws, ch. 64, § 1, p. 186. This
occurred only two years after the enactment of Section 42-301, suggesting the Legislature was
well aware of Section 42-301’s language yet did not consider this new extension provision to be
inconsistent. The Legislature added and altered various extension provisions over the years,
most recently in 2021, when it clarified language in Section 42-204(3)(a) authorizing extensions
for litigation “related to the permit holder’s land or water development.” 2021 Idaho Sess. Laws,
ch. 162, § 1, p. 460 (H.B. 268). These extension provisions were enacted subsequent to, and
with more specificity than, Section 42-301’s general statement about Completion. Thus, Section
42-204’s provisions govern a permit holder’s deadline for completing the construction of works
and beneficial use of water.

Because Section 42-301’s provision allowing cancellation based on the “time specified in
the permit” must account for the extensions provided under Section 42-204(3), and because
permit relinquishment is automatic under Section 42-204(6) for failure to comply with Section
42-204 “within the time or times specified” (i.e., including extensions), there is no more practical
utility to Section 42-301’s provisions allowing challenges to a permit on Completion grounds.

CONCLUSION

For the foregoing reasons, Mayfield Ranch respectfully requests that the Hearing Officer
determine:

1. Section 42-301 does not establish permit requirements independent of and in

addition to any conditions listed on a permit;
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2. Section 42-301 does not establish an independent requirement for a permit holder
to commence work, and no other Idaho statute currently dictates when a permit
holder commence work;

3. Section 42-301 does not establish an independent requirement for a permit holder
to file a bond, and no other Idaho statute currently requires a bond for a water
permit or of any particular amount;

4. The 1967 and 2020 amendments to Section 42-204 diminished the practical
applicability of Section 42-301 by eliminating the Commencement, Bonding, and
One-Fifth Work requirements for water permits, thereby reducing (and potentially
eliminating) those grounds for challenge in Section 42-301;

5. Section 42-301 may still be applicable to the extent that permits contain
Commencement, Bonding, or One-Fifth requirements, which may be a limited
number.

6. There is no practical utility to Section 42-301’s Completion ground for
challenging a permit given 42-204(6)’s automatic relinquishment provisions that
take into account extensions granted under Section 42-204(3).

DATED June 26, 2026.

GIVENS PURSLEY Lrp
By:

Michael P. Lawrence
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 26" day of June, 2026, a true and correct copy of the
foregoing was filed electronically with the Idaho Department of Water Resources
(file@idwr.idaho.gov) and served by email as indicated below.

Juniper Station Farm LLC Mayfield Townsite LLC
McHUGH BROMLEY PLLC PARSONS BEHLE & LATIMER
Chris Bromley Norman Semanko

Candice M. McHugh nsemanko@parsonsbehle.com

cbromley@mchughbromley.com
cmchugh@mchughbromley.com

Bowns Creek Properties LLC
SAWTOOTH LAW OFFICES PLLC
S. Bryce Farris
bryce@sawtoothlaw.com

James Cefalo
Idaho Department of Water Resources,
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or comb of the Big Hole mountain range, thence follow-
ing along the top or comb of said mountains in a south-
easterly direction to the Wyoming line, thence north
along said Wyoming State line to the dividing line be-
tween Bingham and Fremont counties, thence westerly
along said dividing line between said counties to the place
of beginning, shall be attached to and become a part of the
county of IFremont, upon a majority of the qualified elec-
tors so declaring, as in section 2 provided.

SEC. 2. At the next general election the qualified elec-
tors who have resided for ninety days prior to said elec-
tion in that portion of Bingham county proposed to be
cut off from said county and annexed to IFremont county,
by section 1 of this act, shall vote upon the question of
the division or thus cutting off of Bingham county and
the annexation of said territory to Fremont county, said
vote shall be by ballot in the following form, to wit;

For division and annexation, Yes.—

Against division and annexation, Yes.—

The vote shall be returned and canvassed as provided
for by law in such cases; and this act shall take effect
only in case a majority of said qualified electors of said
territory, voting on said question, shall vote in the affirm-
ative: Provided, That Fremont county shall be held liable
to pay such relative portion of all the indebtedness and
liabilities of Bingham county existing at the time the
vote on said division or annexation shall be officially de-
clared by the commissioners of Bingham county, as the
assessed valuation of the property in said territory so cut
off, according to the assessor’s roll of 1903 bears to the
assessed valuation of the property in the entire territory
of the said county of Bingham.

SEc. 3. All acts and parts of acts in conflict with this
act are hereby repealed. :

Approved the 6th day of March, 1903.

HOUSE BILL NO. 146.

JAIND A

TO REGULATE THE APPROPRIATION AND DIVERSION OF THE
PUBLIC WATERS AND TO ESTABLISH RIGHTS TO THE USE
OF SUCH WATERS AND THE PRIORITY OF SUCH RIGHTS.

Be it enacted by the Legislature of the State of Idaho:
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SectTioN 1. IFor the purpose of regulating the use of the
public waters and of establishing by direct means the prior-
ity of right to such use, any person, association or corpor-
ation hereafter intending to acquire the right to the bene-
ficial use of the waters of any natural streams, springs or
seepage waters or lakes or other public waters in the State
of Idaho, shall, before commencing the construction en-
largement or extension or change in the point of diversion
of the ditch, canal or other distributing works, or perform-
ing any work in connection with said construction or pro-
posed appropriation or the diversion of any water into a
natural channel, make an application to the State IEngineer
for a permit to make such appropriation. Such application
must set forth: (1) the name and postoffice address of the
applicant, (2) the source of the water supply, (3) the
nature of the proposed use, (4) the location and descrip-
tion of the proposed ditch, channel or other work and the
amount of water to be diverted and used, (5) the time
required for the completion of construction of such works,
which in no case shall exceed five years from the date of
approval of application, (6) the time required for the com-
plete application of the water to the proposed use, which
must be within four years after the date sct for the com-
pletion of such works.

The application shall he accompanied by a plan and map
in duplicate of the proposed works for the diversion and
application of the water to a beneficial use, showing the
character, location and dimensions of the proposed reser-
voirs, dams, canals, ditches, pipe lines, and all other works
proposed to be used by them in the diversion of the water,
and the area and location of the lands proposed to be irri-
gated. If such application is filed by a corporation it shall
state (1) the amount of its capital stock, how much thereof
has been actually paid in, and the names and places of
residence of its directors, (2) the financial resources of the
corporation or person making the application, and the
means by which the funds necessary to construct the pro-
posed works are to be provided. If for the generation of
power or any other purpose than irrigation or domestic use,
the purpose for which it is proposed to be used, the nature,
location, character, capacity and estimated cost of the
works, and whether the water used is to be and will be re:
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turned to the stream, and if so, at what point on the stream.
In case the proposed right of use is for agricultural pur-
poses, the application shall give the legal subdivisions of
land proposed to be irrigated, with the total acreage to be
_reclaimed as near as may be: Provided, That no one shall
be authorized to divert for irrigation purposes more than
one cubic foot of water per second for each fifty acres of
land to be so irrigated, unless it can be shown to the satis-
faction of the State Engineer that a greater amount is nec-
essary: Provided, further, That the plan of irrigation sub-
mitted shall provide for the distribution of water to within
not more than one mile of each legal subdivision of the
land proposed to be reclaimed by the use of such water:
Provided also, That in the case of all ditches designed to
have a capacity of ten cubic feet per second or less, such
map showing the location of such ditch and the place of use
of such water or the location of the lands to be irrigated,
may be upon blanks furnished by the State Engineer.
#8BGB. DOn receipt of this application, which shall be
of a form prescribed by the State Engineer, it shall be the
duty of that officer to make an endorsement thereon of the
date of its receipt, and to make a record of such receipt in
some suitable book in his office. It shall be his duty to ex:
amine said application and ascertain if it sets forth all
the facts necessary to show the location, nature and
amount of the proposed use. If upon such examination, the
application is found defective, it shall be the duty of the
State Enginecer to return the same for correction within
thirty days from the receipt of such application, and
the date of such return, with the reasons thérefore, shall be
endorsed on the application and a record made thereof in
a book kept for recording the receipt of such applications.
A like record shall be kept of the date of the return of cor-
rected applications, but such corrected application shal}
be returned to the State Engineer within a period of sixty
days from the date endorsed thereon by the State Engineer:
Provided, That if be returned after such period of sixty
days, such corrected application shall be treated in all re-
spects as an original application.
All applications which shall comply with the provisions
of this act and with the regulations of the State Engineer’s
office shall be numbered consecutively, and shall be re-
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corded in a suitable book kept for that purpose, and it
shall be the duty of the State Engineer to approve all appli-
cations made in proper form which contemplate the appli-
cation of the water to a beneficial use.

The approval of an application shall be endorsed thereon;
and a record made of such endorsement in the State En-
gineer’s office. The application so endorsed shall consti-
tute a permit, and shall be returned to the applicant, and
he shall be authorized on receipt thereof, to preceed with
the construction of the necessary works for the diversion
of such water, and to take all steps required to apply the
water to a beneficial use and to perfect the proposed appro-
priation. In his endorsement of approval on any applica-
tion, the State Engineer shall require that actual construe-
tion work shall be completed within a period of five years
from date of such approval and that one-fifth of such worlk
‘of construction shall be done within one-half the period of
time allowed for the completion of such works. IHe may
limit the application to a less period of time for the com-
pletion of work than is asked for, and likewise the perfect:
ing of the proposed right for a less period than is named in
the application, and such endorsement shall give the date
when such work shall be completed, also the date when
beneficial application of the water to be diverted by such
works shall be made for the purpose intended.

Any applicant feeling himself aggrieved by the endorse-
ment made by the State IEngineer upon his application,
mmay appeal therefrom to the district court of the county
in which the point of diversion of the proposed appropria-
tion shall be situated.

Such appeal shall be within sixty days from the return
of the application by the State Engineer and shall be per:
fected when the applicant shall have filed in the office of the
clerk of such district court a copy of the application cer-
tified by the State Engineer as a true copy, together with
the petition to such court setting forth the appellant’s rea
son for appeal. Such appeal shall be heard and determined
upon such competent proof as shall be adduced by appel-
lant, and such like proofs as shall be adduced by the State
Engineer or some person duly authorized in his behalf.
The maps accompanying such applications must contain
the name of the proposed work, and, when it is possible,
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{he number of the permit. They must, in addition, have
the name or names of the applicant or applicants, ana
when the proposed works have a capacity of more thau
twenty-five second feet, a certificate of the surveyor giving
the date of the survey, his name and post office address. It
shall be the duty of the State Engineer to examine these
maps or plats, and to ascertain if they agree with the de-
seription contained in the application, and when found t«
agree, to approve the same, file one copy in his office and
veturn the other, approved to the party filing THhem) sttt

Spe. 3. If the holder of a permit, at the expiration of
one-half the time set for the completion of such works, ,
shall not have completed at least one-fifth of the work of ™
construction as contemplated in the application for such
permit to construct such works, any person or persons
holding any permit for the diversion of waters from the
same stream (such permit post-dating the permit for the
diversion of water through such unfinished works as afore-
said) may, on or before such date set for the doing of such
one-half of such work of construction, petition the State
Engineer to cancel such prior permit. Upon receipt of
such petition, which shall clearly set forth the facts in
relation to the condition of such unfinished work, and be
certified to by a well known and competent engineer, the
State Engineer shall make or cause to be made an examin-
ation of such works, and if he is satisfied that less than such
one-fifth of the work of construction of such works has
been done on such date, he shall cancel the permit issued
for the diversion of water by means of such works, and
ghall at once notify the holder of such permit by registered
mail of such action, stating the reason why such cancella-
tion was made; and if the State Engineer shall refuse to
cancel such permit, he shall at once, and by registered
mail, so notify the person filing such petition.

Either of the parties feeling themselves aggrieved by
the action of the State Engineer may appeal therefrom to
the district court of the county in which the point of
diversion of the works in question is situated. - Such ap- |
peal shall be within sixty days from the receipt cf the X
notice of such action of the State Engineer, and if the peti-
tioner to such State Engieer shall file the appeal, the holder
of the permit in question shall be the defendant, and if

e

P A
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the holder of such permit which has been cancelled shall
be the appellant, the party who petitioned for such can-
cellation shall become the defendant in such appeal, and
such appeal shall be perfected when the appellant shall
have filed in the office of the clerk of such district court'a
copy of such petition to the State [ingineer and a copy of
the decision of such Engineer, certificd to by such Engin-
eer as true copies, together with the petition to such
court setting forth the appellants reason for appeal. .

SEC. 4. On or before the date set for the completion of
works for the diversion and application of water under
any permit, the holder of such permit, or his assign shall
be prepared to submit proof of the completion of such
works to the State Engincer.

Such holder of such permit shall first notify the State
Engineer that he is prepared to submit such proof of com-
pletion of such works. Such notice to the State Iingineer
shall be given by registered mail and at least sixty days
before the date set for the completion of such works, and
shall be on a form furnished by such Engineer, and shall
state (1) the name of the person or corporation holding
the permit under which such works are constructed, (2)
the postoffice address of such person or the place of busi-
ness of such corporation, (3) the number of such permit,
and the date set for the completion of such works under
the same, (4) the use for which said water is intended, (5)
whether or not such works will be fully completed on the
date set for such completion, and the amount of water
which such works are capable of conducting to the place
of intended use in accordace with the plans of the same ac-
companing the application for such permit, (6) if for irri-
gation, the amount of, and the description of the lands for
which said water is available according to such plans. In
case of all canals or other works designed to divert and
carry more than 50 cubic feet per second of water, the facts
set forth in such notice to the State Engineer shall be cer-
tified to by a well known and competent irrigation engineer.

Upon receipt of such notice by the State Engineer, such
engineer shall immediately order its publication for a pe-
riod of four weeks in some newspaper designated by the
person sending such notice and published in the county
in which such works are situated. Such published noticg
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shall also state the date when such proof of completion
shall be submitted to such engineer, and the place where
the same shall be submitted, and such publication shall be
at the expense of the person making such proof.

Such person or persons establishing such proof of com-
pletion may offer the affidavits of competent engineers in
relation to the grades, dimensions aund capacity of such
works, and the amount and location of land to which water
can be delivered for irrigation. And the State Engineer
may, in-the case of canals designed to divert fifty cubic feet
per second or more, demand that profiles and cross-sections
showing the grade of and the finished condition of such
works to be filed with him in support of the claims which
may be made in relation to the finished condition of such
works by the person or persons holding such permit. And
in the case of works capable of diverting, on the date set
for such completion, the full amount of water for which
such works were intended, such State Engineer shall have
authority to order the water turned into such works for the
purpose of measuring the same. b

SEC. 5. On or before the date set for receiving such
proof of completion, the State Engineer shall make or
cause to be made, a full inspection and examination of the
works constructed, and shall make or cause to be made a
report on their condition, ascertaining and stating whether
or not they conform to the terms of the application and
permit and arve capable of diverting the amount of water
intended, and he shall ascertain how much water such
works are capable of diverting and conducting to the place
of intended use at the time of such proof of completion, and
he shall issue a certificate to the holder of such permit or
his assigns, which certificate shall set forth (1) the name of
the holder of the permit under which the works were con-
structed, (2) the number of such permit, (3) the date of
the application for the same, (4) the postoffice address of
such holder, (5) the condition of such works, (6) the pur
pose for which they were constructed, (7) the quantity of
water which can be diverted by the same and conducted to
the place of intended use, (8) and if such water is to.be
used for irrigation, a description of the lands for which
water is made available by such works. The State Engin-
<er shall file such report, and make a record in books kept
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in his oftice for the purpose, of all the facts in relation to
the condition of such works and their capacity on the date
of such proof of completion.

Whenever it shall be desired to enlarge or extend exist-
ing works, or complete works not completed on the date
set for such completion. All applications for a permit to
make such enlargement, extension or completion shall be
filed with the State Engincer, the same as for original con-
struction, and the priority of all rights result ing from such
enlargement, extension or completion shall relate to such
application.

SEC. 6. Whenever any person or persons feel them-
selves agerieved by the determination of the State Iingineer
in relation to the question of completion of works con-
structed under a permit issued by him, such person or per-
Sons may appeal to the courts: Prorvided, That such ap-
peal shall be taken within sixty days from the date of the
certificate relating to such completion by such engineer.
and shall be perfected when the appellant shall have filed
in the office of the clerk of the district court a copy of the
certificate certified by the State IEngineer as a true copy
together with the petition to such court setting forth the
appellants reason for appeal. Such appeal shall be heard
énd determined upon such competent proof as shall be ad-
duced by appellant and such like proofs as shall be adduced
by the State Engineer or some person authorized in his be-
half.

SEC. 7. On or before the date set for the heneficial use
of waters diverted under the provisions of this act, which
in no case shall be more than four years from the date se:
for the completion of any canal or other works designed to
divert and conduct the public waters of the State to a place
of use, or the date for the enlargement or extension or the
completion of works for such purpose, the person or per:
sons using such water shall submit proof that they have
used such water for the beneficial purpose for which the
diversion of such water was intended. Such user of such
water shall first notify the State Tingineer that he is pre-
pared to prove that such water has heen heneficial ly applied
to the purpose for which it was intended. Such notice to
the State Engineer shall state (1) the name and postoffice
address of such user, (2) the use to which such water has
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been applied, (3) the amount used, (4) the place of such
use, and, if for irrigation, the description by legal subdivi-
sions, of the lands so irrigated, (5) the name of the canal
or ditch or other works by which such water is conducted
to such place of use, (6) the relation or understanding
upon which the right to take water from such works is
based, (7) the source of supply from which such water is
diverted, and, (&) the date of the priority which such user
is prepared to establish.

Such notice and such written proof as may be required
to be submitted by such user shall be upon forms furnished
by the State IIngincer and such statements shall be sworn
to by such user and be supported by the affidavits of two
disinterested witnesses.

Upon receipt of such notice by the State Iingineer, such
engineer shall order its publication in some newspaper des-
jenated by such user and published in the county . in which
the major portion of such land is situated, for a period ot

four weeks, and shall fix a date when such proof shall be -

submitted and name a place where such proof will be re-
ceived.

Such date shall be subsequent to the completion of such
publication, and such engineer shall, on or before the date
set for such final proof, examine, or cause to be examined.
(1) the place where such water is used, and if the use is
for irrigation, shall asceriain the area and location of the
land irrigated and the nature of all the improvements
which have been made as a direct result of such use, (2)
the capacities of the ditches or canals or other means by
which such water is conducted {o such place of use and thy
quantity of water which has been heneficially applied for
irrigation or other purposes. And the State Engineer or
the person making such examination under the direction
of such engineer shall also, on the date set for such final
proof, receive the written statements made by the person
or persons submitting such proof and the alfidavits of the
witnesses, wlhich statements and affidavits, together with
areport of the investigation which he is instructed te
make, shall be forwarded at once to the State Engineer :
Provided, That whenever several of such final proofs shall
be offered from the same locality, such engineer shall ar
range, whenever practicable, to have such notices for pub
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lication combined, and to have such examinaticns made by
the same person and on the same date as near as may be
with a view of minimizing the expense of taking sucl:
proofs, and such publication shall be at the expense of the
PErson or persons submitting such proof.

SEc. 8. Upon receipt by the State IEngineer of all the
evidence in relation to such tinal proof, it shall be his duty
to carefully examine the same, and if he is satisfied that the
law has been fully complied with and that the water is
being used at the place claimed and for the purpose for
which it was originally intended, he shall issue to such user
or users a license confirming such use. Such license shall
be issued under the seal of the office of the State Engineer
and such license shall state the name and postoffice address
of such user, the purpose for which such water is used, the
quantity of water which may be used, which in no case shall
be an amount in excess of the amount that has been bene-
ficially applied. If such use is for irrigation, such license
shall give a description by legal subdivisions of the land
which is irrigated by such water.

Such license shall bear the date of the application for,
and the number of the permit under which the works from
which such water is taken were constructed, and the date
of the completion of such works, and the capacity of such
works on such date of completion, and the date wlhen proof
of beneficial use of such water was made; and also state
the date of the priority of the right confirmed by such
license, which shall be the date of the application for the
permit for the construction of the works from which such
water is taken and to which such right relates.

And all the licenses which relate to the same permit and
which bear the same date of priority shall be numbered
alike and shall belong to the same class, and all the rights
relating to the same source of supply shall be numbered
numerically in the order of the priority of such rights:
Provided, That whenever proof of the beneficial application
of water shall be offered subsequent to the date stated in
the permit when such beneficial application shall be made,
such proof shall be taken, and, if satisfactory to the State
Engineer, a license shall be issued by such engineer the
same as though such proof had been made before such date
fixed for such beneficial application, but the priority of the




IDAHO SESSION LAWS. 233

right established by such proof shall not date back to the
date of the application for the permit to which such right
would relate under the provisions of this act, but shall bear
a date which shall e subsequent to the date of such appli-
cation a time equal to the difference between the date set
in such permit for such beneficial application of such water
and the date of such proof.

Sre. 9. Such license shall be binding upon the State as
to the right of such license to use the amount of water
mentioned therein, and shall be prima facie evidence as
to such right ; and all rights to water confirmed under the
provisions of this act, or by any decree of the court, shall
become appurtenant to and shall pass with conveyance of
the land for which the right of use is granted. And the
right to continue the beneficial use of such waters shall
never be denied nor prevented from any cause other than
the failure on the part of the user or holder of such right
to pay the ordinary charges or assessment which may be
made or levied to cover the expenses for the delivery or
distribution of such water, or for other reasons set forth
in this act: Provcided, That when water is used for irri-
gation, no such license or decree of the court alloting such
waters shall be issued confirming the right to the use of
more than one second foot of -water for ecach fifty acres
of Jand so irrigated, and neither such license nor any one
claiming a right under such decree shall at any time be
entitled to the use of more water than can be beneficially
applied on the lands for the benefit of which such right
may have been confirmed, and the right to the use of such
water confirmed by such license shall always be held sub-
ject to the local or community customs, rules and regula-
tions which may be adopted from time to time by a ma-
jority of the users from a common source of supply, canal
or lateral from which such water may be taken, when such
rules or regulations have for their object the economical
use of such water.

Sec. 10. Upon the issunance of a certificate by the State
Engineer in relation to the completion of any canal, ditch
or other works constructed under the provisions of this
act, a fee, to cover the expense of the examination of such
works, shall be paid to the State Engineer by the person
or persons submitting the proof of such completion. IFor
all ditches or canals having a capacity of ten (10) cubic
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feet per second orv less, such fee shall be (5) five dollars.
For all ditches or canals having a capacity of more than
ten (10) cubic feet per second, such fee shall be at the
rate of thirty (30) cents for each second foot of such
capacity.

For examining the ditches and lands of the user at the
time of making final proof of the application of water, a
fee of two (2) dollars shall be paid to the State Engineer
at the time of making such proof for each legal subdivision
of forty (40) acres or fraction thereof to which such water
may have been applied. IFor examining the ditches or
other works and the place where such water is used, when
such use is not for irrigation, a fee of five (5) dollars shall
be paid the State Engineer at the time of making such
examination and taking the proof of such use: Provided,
That in the case of water used for irrigation where two
or more users, whose lands join or who take water from
the same common lateral, join in the publication of the
notice of their intention to make such proof of application,
a fee of one (1) dollar for each legal subdivision of forty
(40) acres or fraction thereof receiving such water shall
be paid to the State Engineer at the time of making such
proof. TFor making certified copies of any papers on file
‘in his office the State Engineer shall charge a fee at the
rate of twenty (20) cents per folio. All fees received by
the State Engineer under the provisions of this act shall
be recorded in a fee book and shall at once be turned over
to the State Treasurer and placed in the general fund
of the State.

SEC. 11, All rights to the use of water acquired under
this act or otherwise, shall be lost and abandoned by a
faiiure, for the term of two years, to apply it to the bene-
ficial use for which it was appropriated and when any
right to the use of water shall be lost through non-use or
abandonment, such right to such water shall revert to the
State and be again subject to appropriation under this
act: Provided, however, That any person owning any land
to which water has heen made appurtenant either by a
decree of the court or under the provisions of this act may
voluntarily abandon the use of such water in whole or in
part on the land which is receiving the benefit of the same,
and transfer the same to other land. Such person desiring
to change the place of use of such water shall first make
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application to the State Engineer, stating fully in such
application the reasons for making such transfer. Such
application shall describe the land, the use of the water on
which is to be abandoned, and shall describe the land to
which it is desired to have such right transferred, and
“if such water is to be conducted to such Jand through an-
other canal or lateral of from a different point of diver-
sion than the one described in the license or decree of the
court confirming such right, such facts shall be fully set
out in such application, and, if the State Engineer shall
require it, a plat showing the location of such land and
ditches or canals or points of diversion shall be furnished
by such applicant, and upon receipt of such application,
the State IEngineer shall examine the same and shall, pro-
vided, no one shall be injured by such transfer, issue to
such applicant under the seal of his office a certificate
authorizing such transfer, which certificate shall state
the name of the applicant and shall contain a copy of
the license or an abstract of the decree confirming the
right to the use of water upon the land from which it is
desired to transfer such right and a description of the
Jand to which such right is transferred. And a fee of one
dollar shall be paid the State Engineer by such applicant
for such certificate of transfer issued by him, and such
application and certificate shall be recorded by such State
Engineer in a book kept for that purpose, and a notice
that such transfer has been authorized shall be sent by the
State Engineer to the water commmissioner of the district
in which such land is situated, and such water commis-
sioner shall notify the water master of the stream furnish-
ing water for the irrigation of such lands of the transfer
of such use, and such water master shall not thereafter
divert onto the lands, the water for which has been so
abandoned, any of such water, but shall divert such water
from such stream so that it may be used on the lands to
which such right has been t ansferred.

Skc. 12. Any person desiring:-to protest against the
statements made by the person or persons submitting
proof of the Dbeneficial application of water in the pub-
lished notice of their intention to submit such proof, shall
file a statement with the State Engineer on or before the
date set for such proof, stating clearly the reason for such
protest, and stating the reason, if any, why a license should
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not be issued confirming the right claimed. Such protest
shall be based solely upon the statements in such notice
and shall be sworn to by such protestant.

In issuing a license confirming any right to use water
for beneficial purposes, the State Iingineer shall be gov-
erned in his actions by the records relating to works from
which such water is taken which may be on file in his
office, and by the reports of the examination of such
works, the place where such water is used, and the extent
of such use as made by such engineer or his representa-
tive. And such license may confirm such claim in whole
or in part, or such license may be refused, such determi-
nation depending upon the extent to which such claim is
supported by such records, and such examination of the
conditions relating to such use made on the ground under
the authority of such State Engineer. If the State En-
gineer shall refuse to issue a license, the reasons for such
refusal shall be recorded in a book kept for the purpose:
Provided, That any one feeling himself aggrieved by the
statements contained in the license issuod by the State
Engineer, or his refusal to issue such license may appeal
therefrom to the district court of the county in which
the place of use of the water claimed shall be situated.
Such appeal shall be within sixty days from the date of
such license or the refusal to issue such license, and shall
be perfected when the appellant shall have filed in the
office of the clerk of such district court a copy of the li-
cense, or, if such license shall not have been issued, a copy
of the statement made by the State Engineer giving the
reasons why such license was not issued, a copy of the pro-
tests against the issuing of such license filed in the State
Engineer’s office, and a copy of the report of the examina-
tion of the place of use of such water made under the
authority of the State Engineer, and of other documentary
proof in relation to such use which may be filed in the
office of such engineer. Such copies of licenses, reports,
protests and other proof shall be certified by the State
Engineer as true copies. Such copies shall be filed in the
office of such clerk together with a petition to such court
setting forth the appellant’s reason for appeal. Such ap-
peal shall be heard and determined upon such competent
proof as shall be adduced by appellant, and such like
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proofs as shall be adduced by the State Engineer or some
person duly authorized in his behalf.

SEC. 13. TFor the purpose of administering and con-
trolling the public waters, the State of Idaho is hereby
divided into three water divisions denominated water di-
vision No. 1, water division No. 2, water division No. 3.

Sec. 14.  Water division No. 1 shall consist of all lands
within this State drained by the Snake river and its trib-
utaries as far west as American Falls, and all lands within
this State drained by Bear river and its branches, and by
other streams tflowing on the slope of the Salt Lake basin.

Sec. 15. Water division No. 2 shall consist of all lands
in this State drained by Snake river and its tributaries on
the south side from Bruneau river and by the Snake river
and its tributaries on the north side from American Falls
to and including the Malad river, also all lands in this
State drained by the streams flowing toward and sinking
near the northern edge of the Snake river plains, and the
lands in this State drained by the Salmon river and its
tributaries as far west as the south fork of said river.

SEc. 16.  Water division No. 3 shall consist of all lands
within this State drained by the Snake river and its trib-
utaries on the south side from the mouth of the Bruneau
river to, and including the Owyhee river, and by the Snake
river and its tributaries on the north side from the mouth
of the Malad river to and including the Clearwater river,
excepting that portion of the water shed of the Salmon
river included in water division No. 2, and all that portion
of the State lying north of the watershed of said Clear-
water river. 3

SEc. 17. There shall be appointed one water commis-
sioner for each of the water divisions by this act created,
who shall be appointed by the Governor, with the consent
of the Senate, and who may be removed for cause.

SEc. 18. One of said water commissioners first ap-
pointed, shall be appointed to hold office for a period of
six years, one shall be appointed to hold office for four
years, and one for two years, or until their successors are
appointed and shall have qualified ; but at the expiration of
the first said terms of said offtce, said water commissioners
shall each be appointed to hold office for a period of six
years, or until their successors are appointed and shall
have qualified.



238 IDAHO SESSION LAS.

Such water commissioners shall possess such theoretical
knowledge of the science of hydraulics as will enable him
to supervise the construction of such measuring devices
as may be necessary to place in any ditch, canal or stream
for the proper measurement of the water. He shall be ac-
quainted with the streams of his district and shall be capa-
ble of instructing the water master who may be placed in
charge of such streams in all matters in relation to the
distribution of the water of such streams in accordance
with the priorities of the rights of those using such waters.

SEC. 19. Each commissioner shall reside in the water
division for which he is appointed. The commissioner of
each water division shall have immediate direction and
control of the acts of the water masters and of the distri-
bution of water from all the streams to the canals diverting
therefrom in his division, and shall perform such duties
as shall devolve upon him as a member of the Board of
Irrigation. He shall also, under the general supervision
of the State Engineer, execute the laws relative to the
distribution of water in accordance with the rights of
priority of appropriation.

SEC. 20. Said water commissioners shall each be paid
ten dollars per day for every day actually consumed in
the performance of his duties as such water commissioner
Provided, That no commissioner shall be employed in the
duties of his office for more than one hundred and eighty
days during each year.

 Tor services performed as a member of the Board of Tr-
rigation he shall he paid by the State Treasurer upon war-
rants drawn by the State Auditor for the time actually
spent in performing his duties as a member of such board
as shown by an itemized bill certified to by the State In-
gineer, ;

For services performed in- supervising the distribution
of the public waters of the streams within his division
he shall be paid by the county in which such duties are
performed, and shall present a sworn statement to the
hoard, of county commissioners at a regular meeting of said
boaf'd, which statement shall show the time spent and the
dut}es performed, and the said board shall pay such bill
by issuing to said commissioner a warrant drawn on ‘the
current expense fund of the county.

SEC. 21. Before entering upon the duties of his office
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' guch water commissioner shall take and subscribe an oath

before some officer authorized by the laws of the State
to administer oaths, to faithfully perform the duties of
his office, and file with the Secretary of State said oath and
his official bond in the penal sum of five thousand dollars,
with not less than two sureties to be approved by the Gov-
ernor of the State, and conditioned for the faithful dis-
charge of the duties of his office.

SEC. 22. There is hereby constituted a State Board
of Irrigation composed of the State Engineer and the
water commissioners of the three water divisions. Said
board shall have an office with the State Engineer in the
capitol at Boise, and shall hold one meeting each year
for the transaction of such business as may come before
it, the first meeting to begin on' the first Monday in April,
1903, but each meeting thereafter shall begin on the first
Monday in Marvch: Provided, No meeting of said board
shall exceed five days. The State Engineer shall be ex-
officio president of said board, and shall have the right
to vote on all questions coming before it, and a majority
of all the members of the said board shall constitute a
quorum to transact business: Provided, That all acts of
said board shall he approved by a majority of its members.
The commissioner of water division No. 3, shall be the
secretary of the State Board of Irrigation, and it shall
be his duty to keep a full, true and complete record of
the transactions of said board. Such meeting of such
State Board of Irrigation may be held at any place in
the irrigated portion of the State which may be selected
by the, State Engineer for such meeting, and such board
of irrigation shall provide rules and regulations in relation
to making of proof of completion of works constructed un-
d_er the provisions of this act and of the proof of applica-
tion of the water as provided for in this act, and shall also
devise all needful rules for the distribution of water from
the streams in accordance with the priorities of the rights .
of the users thereof. And such commissioners shall, on
or before the first day of December of each year submit
to the State Engineer a report of work done by them in
Fheir districts, and shall recommend such changes in the
irrigation laws and rules and regulations governing the di-
version of water as would, in their judgment, be beneficial
to the people of the State.
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SEC. 23.  The board of irrigation shall divide the State
into water districts, said water districts to be so consti-
tuted as to secure the best protection to the claimants for
water, and the most economical supervision on the part
of the State, the water districts which shall be first created
are those which will embrace the streams whose waters
have already been alloted by the district court the dis-
tribution of which shall, by the provisions of this act,
be under the control of the water commissioners of the di-
visions in which such stream or streams are situated.
Other districts shall be created from time to time as the
appropriations and priorities thereof from the streams of
the State shall be confirmed or adjudicated: Provided,
That when any company or association owning irrigation
works whose water supply is not distributed under a sale
or rental thereof, shall petition the water commissioner
t9 appoint a water master to take charge of the distribu-
tion of water from such works, such water master shall
be appointed and he shall deliver to each user the quan-
tity of water to which he may be entitled; and such water
master so appointed shall be paid for such services in the
manner provided in Sections 28 and 29 of this act: Pro-
vided, In the case of a stream whose waters have been al-
loteq when the distance between the extreme points of di-
Version on such stream: is not more than twenty miles,
the users of water from such stream may elect a water
master to distribute the water of such stream and fix his
compensation therefor in the manner provided in Section
24 of this act for the election of water masters.

SEC 24, Tor each water district created under the pro-
Vvisions of this act, there shall be appointed on or before
the first day of March of each year, one water master, who
sha.ll be appointed by the commissioner of the division in
which the water district is situated. IZach water master
shz}ll hold office for one year or until his successor is ap-
p.omted and shall have qualified. The said water commis-
Sioner may at any time remove any water master for fail-
ure to perform his duty as such water master, upon com-
plaint in that respect being made to him in writing.

Before entering upon the duties of his office, said water
master_shall take and subscribe an oath before some officer
authqrxzed by the laws of the State to administer oaths,
to faithfully perform the duties of his office and shall file
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with the clerk of the district court in the county in which
said water master resides, said oath and his official bond

in penal sum of five hundred (£500.00) dollars, with not -

less than two sureties to be approved by the Judge of the
probate court of the county in which he resides, and con-
ditioned for the faithful discharge of the duties of his
office: Provided, That any vicinity or neighborhood, the
inhabitants of which use the waters of any ditch, stream
or spring for the purpose of irrigation, or have or claim
a common right to the waters of any ditch stream or
spring for such purpose, provided the waters so claimed or
used have not been alloted to the individual users thereof,
shall constitute a water district, and a majority of such
water users having such common right may annually on
the third Monday of Iebruary at a meeting of such inhab-
itants, elect a water master for such district whose duty
it shall be to superintend the distribution of such waters
among those having such common right or accustomed to
participate in such common use. The water master of
the district, or if there be no water master, or upon his
failure or neglect to do so, any six residents of the dis-
trict entitled to such common right must give three days’
public notice of the time and place of such election, by
placing printed or written notices thereof in three of the
most public places in the district, said meeting must be
opened at 10 o’clock in the forenoon, and the majority of
those present who are entitled to such common right may
organize the same and determine the manner of such elec-
tion and whether the same be by ballot or otherwise.

The water master must execute to the county in which
his district is situated, and file in the office of the county
recorder for the benefit of any person who may be injured
1})’ his wanton or illegal act or commission as such, a bond
In the sum of five hundred (500) dollars, with two suf-
ficient sureties which shall be approved by the judge of
the probate court of the county in which such district is
situated, and conditioned for the faithful and impartial
discharge of his duties as water master of his district,
‘and any person so injured may have an action on such
bond in his own name for his actual damages. Such water
nlaSt?P may employ one or more deputies as authorized by
tl.le inhabitants of his district claiming such common
right as aforesaid, and he is liable for their wanton or il-
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legal acts upon his official bond, and before entering upon
their duties the water master and his deputies must take
and subscribe an oath before any magistrate, to faithfully
discharge the duties of their office, and they may receive
such compensation, to be paid in such manner as may be
agreed upon with such users and shall have the same
power as the water-masters appointed by the water com-
missioners under the provisions of this section; and said
elected water master shall be under the direction and au-
thority of the said water commissioner.

Such- water master and his deputies must regulate the
distribution of water among the several ditches of his dis-
tricts, and among the several water users who are entitled
and accustomed to the use thercof, according to their re-
spective rights and necessities, and when the quantity of
water is not sufficient to afford a full supply to those en-
titled or accustomed to use the same, according to the
usage of the district, such water master and his deputies
must regulate the quantity used by each person, and
the time at, and during which each person may use the
same; and such customs or usage wust be upheld by
the said water commissioners and by the courts of the
State when such customs have for their object the economi-
cal distribution of the waters of such district: Provided,
Nothing in this section must be so construed as to interfere
with the vested rights of individual companies or corpo-
rations, or in any manner to interfere with the rights of
individuals, companies or corporations, to the use and con-
trol of water, the right to the use of which is or may be
their private property. ;

SEC. 25. All water masters shall malke reports to the
)\'atel' commissioners of their division as often as may be
deemed necessary by said commissioners. Said reports
shall contain the following information: The amount of
wa.ter necessary to supply all the ditches, canals and reser-
voirs, of that district, the amount of water actually com-
Ing into the district to supply such ditches, canals or reser-
voirs, whether such supply is on the increase or decrease;
what ditches, canals and reservoirs are at times without
their proper supply, and the probability as to what the
supply will be during the period before the next report
will be required, and such other information as the water
commuissioner of that district may suggest. Said water
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commissioner shall carefully file and preserve such reports,
and shall from them ascertain what ditches, canals and
reservoirs are and what are not receiving their proper
supply of water and if it shall appear that in any. district
of that division any ditch, canal or reservoir is receiving
water whose priority post-dates that of the ditch, canal
or reservoir in another district as ascertained from his
registrar, he shall at once order such post-date ditch, canal
or reservoir shut down and the water given to the elder
ditch, canal or reservoir, his orders being directed at all
times to the enforcement of priority of appropriation ac-
cording to his tabulated statement of priorities, to the
whole division and without regard to the district within
which the ditches, canals or reservoirs may be located.
The reports of water masters to the water commissioners
of irrigation shall be filed and kept in the office of the
State Engineer.

SEo. 26. It shall be the duty of said water master to
divide the water in the natural stream or streams of his
district among the several ditches taking water therefrom
according to the prior rights of each respectively in whole
or in part and to shut and fasten, or cause to be shut and
fastened, under the direction of the water commissioner of
his water district the head gates of ditches heading in any
of the natural streams of the district, when, in times of
scarcity of water, it is necessary so to do by reason of
priority of rights of others taking water from the same
stream, or its tributaries. Every person who shall wilfully
waste water for irrigation, or who shall wilfully open,
‘close, change or disturb, or interfere with any head gate
or water box or measuring device without authority shall
be fined a sum not exceeding one hundred (100) dollars,
or be imprisoned in the county jail for a term not to ex-
ceed six months or by both such fine or imprisonment.
The water masters or their assistants, within their dis-
trict, shall have power to arrest any person Or persons
offending, and turn them over to the sheriff or the nearest
peace officer of the county in which such offense is com-
mitted and immediately upon delivering such person so
arrested into the custody of either of such officers, it shall
be the duty of the water master making such arrest to im-
mediately, in writing and under oath, make complaint be-
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fore the proper justice of the peace or the probate judge
of such county against the person so arrested.
SEC. 27. Said water masters shall not begin their work

until they have been called upon by two or more owners or .

managers of ditches, or persons controlling ditches, in
the several districts by application in writing, stating
that there is a necessity for the use of water, and they
shadl not continue performing services after the necessity
therefor shall cease.

SEC. 28. Said water master shall have power, in case
of emergency, with the approval of the water commissioner
to employ suitable assistants to aid him in the discharge
of his duties, who shall take the same oaths as the water
‘master, and shall obey his instructions and shall be en-
titled to not to exceed three (3.00) dollars per day for
every day he is employed, to be paid upon certificates of
the water commissioner in the same manner as provided
for the payment of water masters: Provided, That not
more than one assistant shall be appointed to each twenty,
miles of the stream whose waters have been alloted.

SEC. 29.  Water masters herein provided for shall each
be entitled to pay at the rate of not to exceed four
flollars per day for each day he shall be actually employed
In the duties of his office. Said water master shall make
up a sworn statement which shall be verified by the water
commissioner, which statement shall show the number of
days said water master had devoted to the distribution
of such water, and the number of days his assistant or
assistants have devoted to the same purpose, and such
§tatem_ent shall also show the volume of water, stated
I cubic feet per second he has by virtue of the allotment
of said waters, delivered to each user each day, and shall
describe the lands to which said water was so delivered.
The pay for the services of said water master shall be a
charge against the land of the users to which said water
was so delivered, the amount charged to each user bearing
the Same proportion to the total expense for the services
of said water master and his assistants as the volume of
water received by said user bears to the total volume de-
livered to all users by the said water master and his as-
sns.xtants. This statgment which shall show the proper dis-
:Il;labl]lltl;m}i lo(f1 the said éxpenses among the various users,

¢ filed with the auditor and recorder of the county or
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counties in which the said water was delivered: Provided,
That when any portion of the alloted waters are dis-
tributed by said water master to the canal of any duly
organized canal company,: the amount of the expense
chargeable for such services shall be a charge against such
canal, and the amount of such charge to be paid by the
county in the manner herein provided, shall be charged
as a tax against such canal, which tax shall be collected in
the manner provided by law for the collection of other
taxes, and that no canal in this State shall be exempt from
the payment of such a tax.

SEC. 30. A Dill, based upon such statement for the
services performed by the said water master and his as-
sistants shall be presented at a regular meeting of the
board of county commissioners who shall order a warrant
issued to said water master or his assistants on the cur-
rent expense fund of the county. The auditor and recorder
of said county shall add to the amounts charged to the
land of the users and to such ditches to which said water
was delivered, to the taxes of said land or ditches, as may
be, for the following year, which shall be collected along
with other taxes and be turned into the current expense
fund of the county.

Spe. 31, The appropriator of any of the public waters
of the State shall maintain, to the satisfaction of the water
commissioner of the district in which such appropriation
is made, a substantial head gate at the point where the wa-
ter is diverted, which shall be of such construection that it
can be locked and kept closed by the water master or other
officer in charge; and such appropriation shall construct
and maintain, when required by the water commissioner,
a rating flume or other measuring device as near the head
of such ditch as is practicable, for the purpose of assist-
ing the water master in determining the amount of water
that may be diverted into said ditch from the stream. Plans
for such rating flumes or other measuring devices shall
be furnished by the State Engineer. It shall also be the
duty of those taking water from a stream whose waters
have been alloted, to place dt suitable intervals on said
stream, under the direction of the water commissioner of
the division in which such stream is situated, suitable
measuring devices, so that the flow of such stream may be
properly measured. If any user or appropriator of public
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waters that may or may not have been alloted, should neg-
lect or refuse to put in such head gates or measuring de-
vices as will provide for the proper distribution of said
water according to the rights of the several parties entitled
to the use thereof, after ten days' notice to do so by the
water commissioner, it shall be the duty of said commis-
sioner to put in such head gates, flumes or measuring de-
vices at the expense of the county where the expense is
incurred, and said water commissioner shall make up a
sworn statement of the cost of such head gates, flumes or
measuring devices, which shall be presented to the board
of county commissioners at their first regular meeting af-
ter the performance of such work, and said county com-
missioners shall present a bill of costs to the owners of
said ditch or ditches: Provided, That if the owner of any
such ditch shall refuse or neglect for ten days after the
presentation of such bill of costs to pay the same, or any
other charge made against such ditch or the owner thereof
under the provisions of this act, the water commissioner
shall order the head gate of such ditch closed and locked,
and such head gate shall remain closed and locked until
such charge or charges shall be paid.

SEC. 32. Such water commissioner shall, in the distri-
bution of water from the streams to the canals, be governed
by this act and the practices followed by the irrigators on
the various streams and under the various ditches in his
district where such practices have for their object the
economical use of the common water supply, but, for the
better discharge of his duties, he shall have full authority
to enforce such other regulations as may be devised by
the Board of Irrigation as will secure the equal and fair
distribution of water and tend to reduce the waste or loss
from seepage or evaporation during irrigation to the mini-
num, or mcrease the efficiency of the quantities alloted
to the irrigators.

SEC. 33. It shall be the duty of the State Engineer or
some qualified assistant to proceed, as soon as may be
after the passage of this act, to make an examination of
the streams of the State ( beginning with those whose wa-
ters have not yet been alloted), and the works diverting
water therefrom, said examination to include the meas-
uremqnt of the discharge of said streams and the carrying
capacity of the various ditches and canals diverting water
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therefrom ; an examination of the irrigated lands, and an
approximate measurement of the lands irrigated or suscep-
tible of irrigation, from the various ditches and canals,
which said observations and measurements shall be re-
duced to writing and make a matter of record in his office,
and it shall be the duty of the State Engineer to make or
cause to be made, a map or plat on a scale of not less than
one inch to the mile, showing, with substantial accuracy,
the course of the stream, the location of each ditch or canal
diverting water therefrom, and the legal subdivisions of
lJand which have been irrigated, and shall also note on
such map the lands which are susceptible of irrigation
from the ditches and canals already constructed. And such
examination shall be made as rapidly as -possible to in-
clude all the streams used for irrigation in the State. And
the State IEngineer shall indicate on such map the lands,
the water rights for which have been adjudicated by the
courts, noting on each tract the number of the priority
of such rights, and whenever an application for a permit
to appropriate water from a stream shown on such map
shall he allowed, such engineer shall indicate on such map
the line of such canal or ditch or other works, and indicate
by appropriate colors the lands to be irrigated by such
works, and shall note thereon the number of such permit.
And whenever proof is made that water has been beneficial-
Iy applied from such works to any of such lands, and li-
cense shall be issued for the same as in this act provided,
the number of such license so issued shall be at once noted
on such map on the sub-division of such lands to which
such license shall relate, and all these and other facts re-
lating to the development of irrigation on such stream
shall be carefully posted on such map.

SEC. 34. In cases where the waters of any stream used for
irrigation, domestic or milling purposes have, by a decree
of a court of competent jurisdiction, been adjudicated and
alloted, it is hereby made the duty of the water commis-
sioner of the district in which such stream is situated,
within three months after the taking effect of this act,
to forthwith institute an action in the district court of
the county wherein such decree was entered and recorded,
or if in more than one county, then in the county to be
selected by such water commissioner, against any and all
persons claiming a right to the use of the waters of said
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. stream or streams or either of them for purposes of irri-
gation, or for domestic or other purposes, and which per-
sons -shull not, for any reason, have been included in, or
his right shall not have been settled and adjudicated by
said decree, and against each and every party to said de-
cree who shall claim or assert any right in addition, or of
a date subsequent to the date of such decree. In entitling
said action, it shall be sufficient to refer to the defendants
as “all claimants of a right to the use of the water of
................ (giving the name of the stream as given
in said decree) whose rights have not yet been adjudi-
‘cated.” Service of summons upon said parties shall be by
publication in a newspaper of general circulation pub-
lished in the county where such decree is entered and
through which said stream flows, and if in more than one
county, then in some newspaper of general circulation
published in each of said counties, in the same manner
and for the same length of time as is now provided for pub-
lication of summons out of the district court, except that
no affidavit to obtain order for publication of said sum-
mons, and no order for publication of the same shall be
required, and the affidavit of the publisher, proprietor,
business manager or editor of such newspaper that such
summons has been duly published in such newspaper at
least once a week for a period of not less than one month
shall be conclusive evidence of such publication and of
due service of said summons upon each and every of the
defendants.

SEc. 35. Upon the filing of the said complaint by the
said water commissioner, any person or persons, parties
to said decree or claiming any right or rights thereunder,
may appear by complaint in intervention, or answer, and
contest the right of any or all of the parties defendant in
said action to use the waters of said stream or any part
or portion thereof, and the proceedings henceforth shall
be conducted in the same manner as actions for the adjudi-
cation of water rights upon the streams of this State, and
the decree rendered in said action shall be deemed a part
of and supplementary to the original decree, to be en-
forced in the same manner. The costs and disbursements
incurred by said water commissioner in the prosecution of
said action, including a reasonable attorney’s fee to be
allowed by the court, shall be included in the sworn state-
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ment provided by law to be filed by the water commissioner
with the auditor and recorder of the county or counties
through or into which said stream or streams shall flow,
and shall be apportioned, collected and paid in the same
manner as the expenses of water master and his deputies
are apportioned, collected and paid, and the same shall
constitute a lien upon real estate in the same manner
and to the same extent as such expenses of the water mas-
ter and his deputies.

Spe. 36. During the time that said action shall be
pending, and prior to a final adjudication therein, the use
of the water of said stream or streams by the defendants
in said action shall be under the control of the water com-
missioner, and, upon the application of the water master
of such stream, shall be authorized to issue all needful
orders and directions and prescribe all needful rules for
the distribution of water to said defendants; pending a
final determination of said action: Provided, Nothing
herein contained shall be construed as depriving any per-
son aggrieved of his right to apply for an injunction to
restrain the defendants or one or more of them from the
use of said water.

Spe. 37. Whenever suit shall be filed in the district
court for the purpose of adjudicating the priorities of
rights to the use of water from any stream in the State
and before such adjudication is made, the judge of such
court shall request the State Engineer to make an exam-
ination of such stream and the canals and ditches diverting
water therefrom and of all the Jand Dbeing irrigated
by such canals and ditches and other works and the lands
susceptible of reclamation therefrom in the manner pro-
vided in section thirty-three (33) of this act, and such
State IBngineer shall prepare a map showing such stream,
canal and ditches and the lands thereunder as provided in
such section and a statement which shall give the condition
of such works, their capacity and the amount of land ir-
rigated from each of such canals, ditches or other works
and other essential features in relation to the reclamation
of the lands tributary to such stream. And such map and
statement shall be accepted as evidence in the determina-
tion of such rights by such court, and a copy of such map
and statement shall be placed on file in the office of the
State Engineer. ;
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Whenever the State Engineer shall make such examina-
tion at the request of the court or the judge
thereof, the actual cost of making such exami-
nation by the State Engineer or his assistant and
of preparing such maps and statement as shown by sworn
statement of such costs prepared by such State IXngineer,
shall be paid by the persons interested in such suit for
the determination of such priorities, the amount of such
costs to be prorated by such court to the persons whose
rights have been adjudicated by such suit. In case the
State Engineer has already made such examination as
provided in Section (33) of this act, he shall be re-
quested by the court or the judge to furnish a certified
copy of the records of the examination, which shall be
brought up to date by a further examination on the
ground by such engineer if need be, and such certified
copies of such records shall be filed and received as evi-
dence in such case as in this section provided.

SEC. 38. In alloting the waters of any stream by the
district court according to the rights and priorities of
those using such waters, such allotment shall be made to
the use to which such water is beneficially applied, and
when such water is used for irrigation, the right confirmed
by such decree or allotment shall be appurtenant to and
shall become a part of the land which is irrigated by such
water, and such right will pass with the conveyance of
such land, and such decree shall describe the land to which
such water shall become so appurtenant. And the amount
of water so alloted shall never be in excess of the amount
actually used for beneficial purposes for which such right
is claimed: Procided, That in the case of works capable
of diverting more water:than is applied to a Dbeneficial
purpose at the time the rights of the person or persons
owning or using such works are adjudicated by the court,
the right only to the water beneficially applied at the time
of making such allotment shall be confirmed by the court,
and the court shall ascertain the amount of water which
can be diverted through sueh works in excess of such quan-
tity beneficially applied, and shall set a time when such
amount shall be applied to the beneficial purpose for
which it is intended, which time shall not exceed four
Years from the date of the decree issued by such court un-
der such adjudication, and any person using any of such
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water which was not beneficially applied at the time of
such adjudication shall, before the expiration of the time
set for such beneficial application, make proof of such
beneficial use in the manner provided in Section seven (M)
of this act, and such right, when confirmed in the man-
ner provided in this act shall relate to the priority estab-
lished by such court, and if such application of any of such
water shall be made subsequent to such date, then the
priority of the right to the use thereof shall be determined
in the manner provided in Section eight (8) of this act.

SEc. 39. Within thirty days from the passage of this
act, it shall be the duty of the clerk of the district court
in each of the counties of this State to prepare at the ex-
pense of the county and transmit without delay to the
State Engineer by express or registered mail, a certified
copy of the allotments of the various streams made by
the district court and now on file in the offices of the dis-
trict court in the various counties of the State: Provided,
That said clerk may, in place of such transcript, transmit
such original records of such decrees as are recorded in
books kept for that purpose.

Immediately upon receipt of said transcripts or said
original records, it shall be the duty of the State Engi-
neer to record them in a book kept for that purpose and to
classify and arrange said decrees by placing all the rights
to water of one stream and its tributaries together, and
he shall send to each water commissioner a certified copy
of the allotments made by the district court of all the
streams within his district.

And when an allotment of the waters of a stream shall
be made by the district court, the clerk of such district
court shall immediately prepare, at the expense of the
county and transmit to the State Engineer a certified copy
of the decree alloting such waters.

SeC. 40. Upon receipt by such water commissioner of
such certified copies of such decrees of allotment, such
commissioner shall arrange all the decrees relating to each
separate stream, and number them in the order of their
priorities and shall cause them to be printed in a neat
pamphlet form and shall supply each user of water on such
stream with a printed copy of such decree.

And such water commissioner shall, on or before the
first day of Januhry of each year thereafter, cause to be
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printed a list of all decrees or licenses which may be is-
sued from time to time to the users of water from any
Stream within his district, such list to state the name of
the person to which such decree or license has been
granted, the date of the priority, of the right, the amount
of water granted, the description of the land to which
it is supplied, and the number of such decrees or licenses,
which numbers shall be in the order of the priorities of the
rights under decrees or licenses, and each user of water
on such stream shall be provided with a copy of such list
of rights, and the expense of printing such decrees and
such lists of rights shall be borne by the users of water
on such streams and shall he charged to such users as a
part of the expenses of distributing water to such users,
and shall be paid in the manner provided for the payment
of the expenses and compensation of the water masters.

SEC. 41.  All rights to divert and use the waters of this
State for beneficial purposes shall hereafter be acquired
and confirmed under the provisions of this act. And after
the passage of this act, all the waters of this State shall
be controlled and administered in the manner herein pro-
vided, and all acts or parts of acts which may be in con-
flict with this act are hereby repealed.

SEC. 42. Whereas an emergency exists this act shall
take effect and be in force from and after its passage and
approval by the Governor.

Approved March 11th, 1903.

HOUSE BILL NO. 151.

PR A EIT

FIXING THE SALARY AND COMPENSATION OF CERTAIN OFFI-
CERS OF THE EXECUTIVE DEPARTMENT OF THE STATE
AND COMPENSATION OF THE JUSTICES OF THE SUPREME
COURT.

Be it enacted by the Legistature of the State of Idaho:

SECTION 1. The Governor, Secretary of State, State
Auditor, State Treasurer, Attorney General and Super:
intendent of Public Instruction, shall, during their con-
tinuance in office, receive for their services compensation
as follows :—

(iovernor, five thousand dollars per annum; Secretary
of State, two thousand four hundred dollars per annum;
State Auditor, two thousand four hundred dollars per




RECEIVED
Jun 26, 2026

EXHIBIT B
1905 Idaho Sess. Laws (S.B. No. 63)

DEPARTMENT OF
WATER RESOURCES


Kira Weston
 ReceivedDate_Editable


GENERAL LAWS

OF THE

STATE OF IDAHO

PASSED AT THE EIGHTH SESSION

OF 'THE

STATE LEGISLATUR E.

PUBLISHED BY AUTHORITY OF TH
SECRETARY OF STATE.

BOISE, IDAHO.
TTTTTTTTTTTTTTTTTTTT



oy -

IDAHO SESSION LAWS. 3b7

pose, and such sale or transfer shall be noted vn the record
of original brands in the office of the State recorder.

Sgc. 17. All acts and parts of acts in conflict here-
with are hereby repealed.

Spo. 18. Whereas, an emergency exists this act shall
be in force and effect from and after its passage and ap-
proval.

Approved on the 7Tth day of March, 1905.

SENATE BILL NO. 6.
AN AT

TO AMEND SECTIONS 1, 2, 19, AND 37 OF AN ACT ENTITLED:
“AN ACT TO REGULATE THE APPROPRIATION AND DI-
VERSION OF THE PUBLIC WATERS AND TO ESTABLISH
RIGHTS TO THE USE OF SUCH WATERS AND THE PRI-
ORITY OF SUCH RIGHTS,” APPROVED MARCH 11, 1903.

Be It Enacted By the Legislature of the State of Idaho:

SporioN 1. That section 1 of an act entitled, “An act
to regulate the appropriation and diversion of the public
waters and to establish rights to the use of such waters
and the priority of such rights,” approved March 11, 1903,
be amended to read as follows:

Section 1. For the purpose of regulating the use of
the public waters and of establishing by direct means the
priority of right to such use, any persoxn, association or
corporation hereafter intending to acquire the right to
the beneficial use of the waters of any natural streams,
springs or seepage waters or lakes or other public waters
in the State of Idaho, shall, before commencing the con-
struction, enlargement or extension or change in the point
of diversion of the ditch, canal, or other distributing
works, or performing any work in connection with said
construction or proposed appropriation or the diversion
of any waters into a natural channel make an application
to the State engineer for a permit to make such appro-
priation. Such application must set forth: (1) The
name and postoffice address of the applicant, (2) the
source of the water supply, (3) the nature of the pro-
posed use, (4) the location and description of the proposed
ditch, channel or other work and the amount of water to
be diverted and used, (5) the time required for the com-
pletion of construction of such works, which in no case
shall exceed five years from the date of approval of appli-
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the duty of the State engineer to approve all applications
made in proper form which contemplate the application
of the water to a beneficial use.

The approval of an application shall be endorsed there-
on, and a record made of such endorsement in the State
engineer’s office. The application so endorsed shall con-
stitute a permit, and shall be returned to the applicant,
and he shall be authorized on receipt thereof, to proceed
with the construction of the necessary works for the di-
version of such water, and to take all steps required to
apply the water to a beneficial use and to perfect the pro-
posed appropriation. In his endorsement of approval on
any application, the State engineer shall require that
actual construction work shall be completed within a
period of five years from date of such approval and that
one-fifth of such work of construction shall be done with-
in one-half the period of time allowed for the completion
of such works. He may limit the application to a less
period of time for the completion of such works than is
asked for, and likewise the perfecting of the proposed right
for a less period than is named in the application, and
such endorsement shall give the date when such work shall
be completed, also the date when beneficial application of
the water to be diverted by such works shall be made for
the purpose intended.

Any applicant feeling himself aggrieved by the endorse-
ment made by the State engineer upon his application
may appeal therefrom to the district court of the county
in which the point of diversion of the proposed appropri-
ation shall be situated.

Such appeal shall be within sixty days from the return
of the application by the State engineer and shall be per-
fected when the applicant shall have filed in the office of
the clerk of such district court a copy of the application
certified by the State engineer as a true copy, together
with the petition to such court, setting forth the appel-
lant’s reason for appeal. Such appeal shall be heard and
determined upon such competent proof as shall be ad-
duced by appellant, and such like proofs as shall be ad-
gluced by the State engineer or some person duly author
ized in his behalf. The maps accompanying such appli-
cations must contain the name of the proposed work, and,
when it is possible the number of the permit. They must
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in addition, have the name or names of the applicant or
applicants, and when the proposed works have a capac-
ity of more than twenty-five second feet, a certificate of
the surveyor giving the date of the survey, his name and
postoffice address. It shall be the duty of the State en-
gineer to examine these maps or plats, and to ascertain
if they agree with the description contained in the appli-
cation, and when found to agree, to approve the same, file
one copy in his office and return the other, approved to the
party filing them.

Every holder of a permit which shall be issued under
the terms and conditions of an application filed hereafter
appropriating 25 cubic feet or less per second, must, with-
in 60 days from the date upon which said permit issues
from the office of the State Engineer, commence the ex-
cavation or construction of the works by which he in-
tends to divert the water, and must prosecute the work
diligently and uninterruptedly to completion, unless tem-
porarily interrupted through no fault of the holder of
such permit by circumstances over which he has no con-
trol.

Every holder of a permit which shall be issued under
the terms and conditions of an application filed hereafter,
appropriating more than 25 cubic feet per second, must,
within 60 days from the date upon which the said permit
issues from the office of the State engineer, file with the
State engineer a bond in an amount to be fixed by the
State engineer, not exceeding ten thousand ($10,000) dol-
lars, in form and sufficiency of sureties to be approved
by him, conditioned upon faithfully carrying to comple-
tion the works of diversion as specified in said permit; the
amount of the bond to be fixed by the State engineer with-
in the limits hereinbefore prescribed.

The holder of any permit who shall fail to comply with
the provisions of this section within the time or times
specified shall be deemed to have abandoned all right un-

der his permit. ~
Sgo. 3. That section 19 of said act be amended to read

as follows:

Spo. 19. Bach commissioner shall reside in the water
division for which he is appointed. The commissioner of
each water division shall have immediate direction and
control of the acts of the water masters and of the distri-
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bution of water from all the streams to the canals divert-
ing therefrom in his division, and shall perform such du-
ties as shall devolve upon him as a member of the Board
of irrigation. He shall also, under the general supervision
of the State engineer, execute the laws relative to the dis-
tribution of water in accordance with the rights of prior-
ity of appropriation.

He shall also, when so directed by the State enigneer,
receive proof of completion, and make inspection and ex-
amination as provided in section 5 of this act, of works
for the diversion and application of water under any per-
mit, where the point of diversion of said works is located
within the boundaries of his division; and he shall also,
when so directed by the State engineer, receive proof of
beneficial use of waters diverted under the provisions of
this act in cases where the majority of the lands benefitted
by the diversion works in question lie within the boun-
daries of his division.

SEC 4. That section 37 of said act be and the same is
hereby amended to read as follows:

Section 37. Whenever suit shall be filed in the dis-
trict court for the purpose of adjudicating the priority of
rights to the use of water from any stream in the Statc
and before such adjudication is made, the judge of such
court shall request the State engineer to make an exami-
nation of such stream and the canals and ditches divert-
ing water therefrom, and of all the land being irrigated
by such canals and ditches and other works, and the lands
susceptible of reclamation therefrom, in the manner pro-
vided in section 33 of this act. and such State engineer
shall prepare a map showing such stream, canal and
ditches and the lands thereunder as provided in said sec-
tion, and a statement which shall give the condition of
such works, their capacity and the amount of land irri-
gated from each of such canals, ditches or other works,
and other essential features in relation to the reclamation
of the lands tributary to such stream. And such map and
statement shall be accepted as evidence in the determina-
tion of such rights by such court, and a copy of such map
and statement shall be placed in file in the office of the
State engineer.

Whenever the State engineer shall make such examina-
tion at the request of the court or the judge thereof, he
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shall make out, in duplicate, an itemized statement show-
ing the cost of making such examination and survey, speci-
fying the amount of each item for labor, supplies and
other expenses, and the name of the person or company
entitled to payment therefor, and shall verify the same
by his oath, and by the oath of any person or of persons
having actual knowledge of the facts contained in such
statement, and shall forward such statement to the State
Auditor, who shall present the same to the State Board
of Examiners and, if allowed by them, in whole or in part,
the Auditor shall draw warrants on the general fund in
favor of the parties entitled thereto and the Treasurer |
shall pay the same out of said fund. The sum SO allowed
by the State Board of IExaminers shall be forthwith cer-
tified by the State Auditor to the judge and clerk of the
court in which said suit shall be pending, and the same
shall constitute a part of the costs and disbursements in
said cause; and the court, at the time of entry of final
judgment in said cause, shall adjudge and determine the
proportionate amount of such cost of examination and
survey to be paid by each of the parties to said suit; and
the respective sums SO apportioned, are hereby declared
to be a lien upon the lands and water rights of the said
parties, and the said respective sums shall be entered by
the auditors of the proper counties upon the assessment
roll of the county in which the property is situated, op-
posite the names of the parties, respectively, required to
pay the same, and said sums shall be collected in the same
manner and at the same time as other taxes are collected
and shall be placed in a separate fund. to be remitted to
the State Treasurer at the same time that other taxes are
remitted, to be by said Treasurer placed in the general
fund. In case the State engineer has already made such
examination as provided in ection 33 of this act he shall
be requested by the court or the judge to furnish a certi-
fied copy of the records of the examination, which shall
be brought up to date by further examination of the
ground by such engineer if need be, and such certified
copies of such records shall be filed and received as evi-
dence in such case as in this section provided.
Approved on the 9th day of March, 1905.
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charges for the use of such bridge on such terms and con-
ditions and under such regulations as may be contracted
for by said Board and the person or persons, corporation or
corporations, or their assigns, building such bridge, and in
case of a bridge crossing a stream or canyon on the bound-
ary line of counties, the grant, power and authority here-
inbefore mentioned must be ordered and authorized by a
majority vote of the Board of County Commissioners of
each county.

Surc. 2. This Act shall have force and effect in such cases
only as the Board of County Commissioners find that the
cost of such bridge will exceed the sum of Twenty-five Thou-
sand Dollars ($25,000.00).

SEC. 3. All acts or parts of acts in conflict herewith are
hereby repealed.

Approved Mar. 11, 1908.

HOUSE BILL NO. 108.
AN ACT

AMENDING SECTIONS 538 AND 540 OF THE POLITICAL
CODE, REVISED CODES OF IDAHO, REGARDING SUM-
MER NORMAL SCHOOLS.

Be It Enacted By the Legislature of the State of Idaho:

SECTION 1. That Sections 538 and 540 of the Political
Code, Revised Codes of Idaho, be and the same are hereby
amended to read as follows:

Section 538. The length of the annual term of each of
said schools shall not be less than six (6) weeks, j:he_: date
of opening of the schools to be fixed by the Commission of
Summer Normal Schools.

Section 540. Said Commission is authorized to expend
for the expense of conducting each of said schools, not to
exceed one thousand dollars per annum of the money here-
by appropriated by the State of Idaho, together with all
sums received as enrollment fees. : : :

SEC. 2. All acts and parts of acts in conflict with this
Act are hereby repealed.

Approved March 11, 1909.

AN ACT

PROVIDING A MEANS AND MANNER FOR THE CANCEL-
LATION AND VOIDING OF PERMITS TO APPROPRIATE
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THE PUBLIC WATERS OF THE STATE OF IDAHO IN
CASES WHEREIN THE PERMIT HOLDER FAILS TO
COMPLY WITH THE REQUIREMENTS OF HIS PERMIT
AS TO THE DATE OF COMMENCING WORK OR THE
FILING OF BOND, OR THE COMPLETION OF ONE-
FIFTH OF THE CONSTRUCTION WORK WITHIN ONE-
HALF THE TIME ALLOWED FOR THE COMPLETION

THE CIVIL CODE OF THE REVISED CODES OF IDAHO

ed By the Legislature of the State of Idaho:

‘ I If the holder of 2 permit to appropriate
the public waters shall fail to comply with the r quirements
of his permit as to the commencing of work or the filing
of bond thereunder, or the completion of one-fifth (1-5) of
the construction work within one-half (14) the time al-
lowed for the entire completion of such construction work,
or shall fail to complete the entire construction work within
the time specified in his permit, said permit may be can-
cglled and voided by the State Engineer as hereinafter pro-
vided at the instance of any person or persons holding any
permit for the diversion of water from the same stream
(such permit post dating the permit which is sought to be

cancelled).

# Any person as above specified desiring the can-
Cellation of a permit shall file with the State Engineer a
petition clearly setting forth the facts upon which he bases
his prayer for cancellation, plainly stating wherein the hold-

er of the permit, which is sought to be cancelled, has failed
to comply with the law and with the requirements of his

more than ninety (90) days from the date of the notice, and
show cause, by affidavit, if any there be, why said permit
should not be cancelled. Such notice shall be sent by regis-
tered mail, addressed to every person named therein at his
last known post office address. On the day set for the hear-

in support of their respective allegations as they may de-
Sire, and the State Engineer may require such additional
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evidence and may make personally or cause to be made by
an engineer whom he may designate, such personal exami-
nation of the work done under the permit in question, as he
may deem necessary to enable him to render a fair de-
cision: Provided, That before making or causing such ex-
amination to be made the State Engineer shall estimate the
cost of such examination and shall require the contestant to
deposit a sum equal to such estimate and if after the making
of such examination it is found that the amount so deposited
is in excess of the cost of such examination the State Engi-
neer shall return such excess to the contestant. For the
purpose of producing additional testimony in making in-
vestigations, the State Engineer may continue the hearing
to such time, not exceeding thirty (80) days, as would seem
to him advisable. After receipt of the affidavits and other
evidence introduced, and the report of any engineer desig-
nated by him to inspect the works, the State Engineer shall
as soon as practicable render his decision and on the day of
rendition give notice thereof by registered mail to the
contestant and all contestees whether they have appeared in
the proceedings or not, at the last known postoffice address,
which notice shall state that any party aggrieved by the de-
cision shall have ninety (90) days from the date of the
notice in which to commence action or appeal as hereinafter
provided for, in the district court of the county in which
the intended diversion point under the permit sought to be
cancelled is located.

SEC. 3. Any party aggrieved by said decision may with-
in ninety (90) days from the date of said notice, appeal to
the proper district court as hereinbefore defined from the
decision of the State Engineer, or may commence an action
in said court for the determination of the questions involved
in the proceedings before the State Engineer. In case he
shall appeal the same shall be taken in the manner follow-
ing:

The party aggrieved shall, within the time prescribed for
the taking of such appeal, file notice with the State Engi-
neer, stating that he appeals from the said decision to the
said court, naming it, and notifying all parties in the pro-
ceedings before the State Engineer to appear at the next
term of the said district court, stating the date thereof, to
show cause why the said decision of the State Engineer shall
not be vacated and annulled. The party appealing shall, at
the same time, pay to the State Engineer a fee of three dol-
lars ($3.00) for the transmission of all papers, maps and
proceedings before the said engineer to said district court.
The State Engineer shall thereupon transmit all papers in
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the proceedings before him to the clerk of the proper dis-
trict court. The clerk of the district court shall demand a
fee of seven dollars ($7.00) from the appellant before filing
said papers and in case the same is not paid upon demand,
he shall return said papers to the State Engineer, who shall
proceed as though no appeal had been taken. The appel-
lant shall forthwith, after filing said notice of appeal, de-
liver personally, or send by registered mail, a copy of said
notice to each person who appeared in the proceedings be-
fore the State Engineer, and serve said notice personally
or by publication on all parties who did not so appear. Said
personal service or service by publication shall be made in
the same manner as is or may be provided by law for the
service of summons in a civil action, and the order for such
publication shall be made by the judge of the court to
which the appeal is taken or by the probate judge of the
county. Proof of service of such notice, either by affidavit
or written admission, shall be filed on or before the first
day of the term to which said appeal is taken. If through
insufficiency of time, or for any other reason satisfactory to
the judge of said District Court, it is made to appear that
the appellant has not had sufficient time to perfect his ap-
peal, or has been unable, after due negligence, to complete
service of his notice of appeal, personally or by publication,
prior to the first day of said term of court, the said judge
may continue the cause to the next term of said court, and
orgier an alias notice of appeal specifying the first day of the
said next term as the time of appearance, and said notice
shall tge served personally or by publication in all respects as
the original on parties not served with said original. Service
shall be deemed complete, when the date of the service or the
date of the last publication accurs at least ten (10) days
prior to the first day of the term, to which said appeal is
taken. The court shall set the appeal for hearing on a
day to be fixed by him and the same shall be heard on the
papers transmitted by the State Engineer. Judgment shall
be rendered affirming or reversing said decision, and the
bapers, together with the decision of the court, shall be
returned by the clerk to the State Engineer, who shall be
governed in his final disposition of said contest by the
said judgment.

SEC. 4. In case the party aggrieved by the decision of
the State Engineer elects to bring suit instead of appealing,
he shall file in the proper district court a complaint in the
nature of a suit to quiet title, either to or against the per-
mit in controversy, as the case may be, within ninety (90)
days from the date of said notice of decision by the said
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engineer. The clerk, on the filing of said complaint, shall
forthwith notify the State Engineer of the fact that said
complaint has been filed, and on receipt of said notice the
State Engineer shall make a note of the fact on his rec-
ords, and desist from proceeding further in the case until
judgment is rendered in such suit. Said suit and all pro-
ceedings had therein, shall be prosecuted and conducted in
the same manner as in actions to quiet title to real estate,
the necessary changes in the pleadings being made. The
party agerieved by the decision of the State Engineer shall
be plaintiff and all other parties to the proceedings before
the State Engineer, whether they have appeared in such
proceedings or not, shall be defendants. Maps and similar
exhibits but not affidavits used before the State Engineer
may be introduced in evidence on being identified as having
been so used in said proceedings. On the rendition of
judgment a copy thereof shall be certified to the State
Engineer, who shall conform his records thereto. The
action provided for in this Section may be brought without
first proceeding in the office of the State Engineer in the
manner prescribed in Section 2 of this Act.

SEc. 5. RBither party to an appeal from the State En-
gineer, or to an action to quiet title as hereinbefore pro-
vided for, may appeal to the Supreme Court of the State
. of Idaho from the judgment of the District Court within
sixty (60) days from the date of the said judgment and
not afterward.

SEc. 6. In case the decision of the State Engineer shall
be adverse to the contestant and in case no appeal has been
taken and no action commenced in the District Court with-
in ninety (90) days from said notice of decision, as here-
inbefore provided for, said State Engineer shall cause to be
spread upon the record copy of the permit in question an
order of cancellation, which order shall be final and shall
determine said permit to be cancelled and voided, by reason
of the facts established on the hearing of the contest.

SEC. 7. Whenever the State Engineer shall deem it ad-
visable to clear the records of his office of permits, t.he
owners of which have failed or neglected to comply with
the law and the requirements of said permits as to the date
of commencing of work of the filing of bBond theregnder, or
the completion of one-fifth (1-5) of the construction wqu
within one-half (1%) the time allowed for the completion
of such construction work, or the final completion of such
construction work, and has reason to believe that any per-
mit or permits are subject to cancellation as in this Act
provided, he may cause the water commissioner of the
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division in which the intended diversion point or points
under such permit or permits are located to prepare and
file in the office of the State Engineer a petition or petitions
for cancellation in the manner hereinbefore provided. In
such contest the water commissioner so filing the petition
shall be deemed the contestant, but he shall not be held for
costs or damages in any broceedings whatsoever provided for
under this Act, nor shall he be required to allege that he
is the owner and holder of a permit post dating the permit
sought to be cancelled.

SEC. 8. Section 3256 of the Civil Code, Revised Codes of
Idaho, is hereby repealed.

SEC. 9. An emergency existing therefor, this Act shall
be in force from and after its passage and approval.

Approved March 11, 1909.

HOUSE BILL NO. 308.

AN ACT

LEVYING AND REQUIRING THE COLLECTION OF A SPE-
CIAL AD VALOREM TAX FOR THE PAYMENT OF IN-
TEREST UPON CERTAIN BONDS ISSUED BY THE
STATE OF IDAHO AS THE SAME BECOMES DUE AND
ALSO FOR THE PAYMENT OF THE PRINCIPAL OF °
SUCH BONDS AT MATURITY OR AT ANY TIME AFTER
THE SAME BECOME PAYABLE, CREATING A GEN-
ERAL INTEREST AND SINKING FUND AND REPEAL-
ING THOSE PROVISIONS OF CERTAIN ACTS BY
WHICH SPECIAL TAXES ARE LEVIED, OR CERTAIN
MONEYS SET ASIDE FOR THE PAYMENT OF THE IN-

TEREST UPON THE PRINCIPAL OF SUNDRY BONDS OF
THE STATE OF IDAHO.

Be It Enacted By the Legislature of the State of Idaho:

SECTION 1. That for the purpose of providing moneys
for the payment of the interest upon those certain bonds
of the State of Idaho, hereinafter mentioned, as the same
becomes due, and also for the payment of the principal of
such bonds, at maturity, or at any time after such princi-
pal becomes payable under the provisions of the respec-
tive acts authorizing their issuance and sale, an ad valorem
tax of one-half (14) mill on each one dollar ($1.00) of
the assessed valuation of all property in the State of Idaho,
not exempt from taxation, is hereby levied for each and
every year until all of such bonds and the interest thereon
are fully paid or redeemed, that the same shall be collected
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when the authority to do so is vested in the department by
court order or legally authorized parental relinquishment.

SECTION 16. The provisions of this act are hereby de-
clared to be separable and if any provision of this act or the
application of such provision to any person or circumstance
is declared invalid for any reason, such declaration shall
not affect the validity of remaining portions of this act.

SECTION 17. This act shall be in full force and effect
from and after July 1, 1967.

Approved April 10, 1967.

CHAPTER 374
(H. B. No. 293, As Amended in the Senate)

AN ACT

AMENDING SECTION 42-202, IDAHO CODE, RELATING TO
APPLICATIONS TO APPROPRIATE WATER, BY PROVID-
ING FOR APPROPRIATION OF GROUND WATER, BY PRO-
VIDING FOR THE CONTENT OF APPLICATIONS, BY PRO-
VIDING FOR A FINANCIAL STATEMENT OF THE APPLI-
CANT ON APPLICATIONS FOR STORAGE IN EXCESS OF
TEN THOUSAND ACRE FEET, BY PROVIDING FOR A FIL-
ING FEE AS PROVIDED IN THIS ACT; AMENDING SECTION
42-203, IDAHO CODE, RELATING TO NOTICE OF APPLI-
CATIONS, HEARINGS, FINDINGS AND APPEALS, BY
PROVIDING FOR PUBLICATION OF NOTICE BEFORE
ISSUING ANY PERMIT, BY PROVIDING FOR CONSIDERA-
TION OF PROTESTS AND HEARINGS UNDER THE PRO-
VISIONS OF CHAPTER 52, TITLE 67, IDAHO CODE, BY
PROVIDING FOR CONSIDERATION OF ACTIONS OF THE
IDAHO WATER RESOURCE BOARD, BY PROVIDING FOR
CONDITIONAL APPROVAL; AMENDING SECTION 42-204,
IDAHO CODE, RELATING TO EXAMINATION OF APPLI-
CATIONS, THE ISSUING OF PERMITS AND TIME FOR
COMPLETION OF APPLICATION TO BENEFICIAL USE,
BY PROVIDING FOR CORRECTIONS OR ADDITIONAL IN-
FORMATION ON APPLICATIONS, BY PROVIDING FOR
APPROVAL UNDER THE PROVISIONS OF SECTION 42-203,
IDAHO CODE, BY PROVIDING FOR TIME TO COMPLETE
WORKS AND APPLY WATER TO FULL BENEFICIAL USE,
BY ELIMINATING PROVISIONS FOR COMPLETION OF
ONE-FIFTH OF SUCH WORK IN ONE-HALF OF THE TIME,
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BY PROVIDING FOR NOTICE BY THE DEPARTMENT
SIXTY DAYS BEFORE PROOF IS DUE, BY PROVIDING
FOR EXTENSIONS OF THE TIME ALLOWED, BY ELIMI-
NATING THE PROVISIONS FOR A BOND IN CONNECTION
WITH PERMITS FOR WATER IN EXCESS OF TWENTY
FIVE CUBIC FEET PER SECOND; AMENDING SECTION
42-211, IDAHO CODE, RELATING TO AMENDMENT OF AP-
PLICATIONS AND PERMITS, BY PROVIDING FOR APPLI-
CATION TO AMENDMENT TO BE FILED WITH THE
DEPARTMENT OF RECLAMATION, BY PROVIDING FOR
APPEALS; REPEALING SECTION 42-214, IDAHO CODE,
RELATING TO PROOF OF COMPLETION OF WORKS; RE-
PEALING SECTION 42-215, IDAHO CODE, RELATING TO
REPORT BY DEPARTMENT OF RECLAMATION ON COM-
PLETION OF WORKS AND ISSUANCE OF CERTIFICATE
OF COMPLETION OF WORKS; REPEALING SECTION
42-216, IDAHO CODE, RELATING TO APPEAL OF DEPART-
MENT’S DECISION IN RELATION TO COMPLETION OF
WORKS; AMENDING SECTION 42-217, IDAHO CODE, RE-
LATING TO PROOF OF APPLICATION OF WATER TO
BENEFICIAL USE, BY ELIMINATING PROVISIONS FOR
PUBLICATION OF NOTICE OF INTENT TO MAKE PROOF,
BY ELIMINATING PROVISIONS FOR AFFIDAVITS OF WIT-
NESSES; AMENDING SECTION 42-218, IDAHO CODE, RE-
LATING TO EXTENSIONS OF TIME FOR PROOF OF AP-
PLICATION TO BENEFICIAL USE, BY PROVIDING FOR
EXTENSIONS WHERE LESS TIME WAS ALLOWED THAN
PERMITTED IN SECTION 42-204, IDAHO CODE; AMEND-
ING CHAPTER 2, TITLE 42, IDAHO CODE, BY ADDING A
NEW SECTION THERETO FOLLOWING SECTION 42-218,
TO BE KNOWN AND DESIGNATED AS SECTION 42-218a,
PROVIDING FOR LAPSE OF APPLICATION FOR FAILURE
TO REQUEST EXTENSION OF TIME OR SUBMIT PROOF
OF APPLICATION TO BENEFICIAL USE AND PROVIDING
FOR NOTICE OF LAPSING; AMENDING SECTION 42-219,
IDAHO CODE, RELATING TO ISSUANCE OF LICENSES OF
WATER RIGHTS AND THEIR PRIORITY, BY ELIMINATING
PROVISIONS FOR THE DATE OF COMPLETION OF WORKS,
BY ELIMINATING PROVISIONS FOR MULTIPLE LICENSES
UNDER PERMITS; AMENDING SECTION 42-221, IDAHO
CODE, RELATING TO FEES OF THE DEPARTMENT OF
RECLAMATION, BY PROVIDING A NEW SCHEDULE OF
FEES TO BE CHARGED BY THE DEPARTMENT; REPEAL-
ING SECTION 42-232, IDAHO CODE, RELATING TO APPLI-
CATIONS TO APPROPRIATE GROUND WATER; REPEAL-
ING SECTION 42-233, IDAHO CODE, RELATING TO EX-
AMINATION OF APPLICATIONS TO APPROPRIATE
GROUND WATER; REPEALING SECTION 42-234, IDAHO
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CODE; RELATING TO TIME OF COMPLETION OF WORK,
PERMITS, AND CANCELLATION OF PERMITS TO AP-
PROPRIATE GROUND WATER; REPEALING SECTION
42-235, IDAHO CODE, RELATING TO PROOF OF COMPLE-
TION OF WORKS AND APPLICATION TO BENEFICIAL
USE OF WATER UNDER PERMITS ISSUED TO APPROPRI-
ATE GROUND WATER; REPEALING SECTION 42-236,
IDAHO CODE, RELATING TO THE FORM AND CONTENT
OF LICENSE CONFIRMING THE RIGHT TO USE GROUND
WATER.

Be It Enacted by the Legislature of the State of Idaho:

SECTION 1. That Section 42-202, Idaho Code, be, and
the same is hereby amended to read as follows:

42-202. APPLICATION TO APPROPRIATE WATER
— CONTENTS — FILING FEES — DISPOSITION OF
FEES—RECORD OF RECEIPTS.—For the purpose of
regulating the use of the public waters and of establishing
by direct means the priority right to such use, any person,
association or corporation hereafter intending to acquire
the right to the beneficial use of the waters of any natural
streams, springs or seepage waters, -e¥ lakes or ground
water, or other public waters in the state of Idaho, shall,
before commencing of the construction, enlargement or
extension-er-ehange-in-the-peint-ef-diversien-of the ditch,
canal, well, or other distributing works, or performing any
work in connection with said construction or proposed ap-
propriation or the diversion of any waters into a natural
channel, make an application to the department of reclama-
tion for a permit to make such appropriation. Such appli-
cation must set forth:

1. The name and post office address of the applicant.
2. The source of the water supply.

3. The nature of the proposed use or uses and the period
of the year during which water is to be used for such use
or uses.

4. The location of the point of diversion and description
of the proposed ditch, channel, well or other work and the
amount of water to be diverted and used.

5. The time required for the completion of construction
of such worksy,shieh-in-no-ease-shall-execed-five-years—from.
4he.date-of.approval-ofthe-appleation.—

-6—The-time—required—for—the—eomplete- and application
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of the water to the proposed use,whieh-must-be-within-six
Frears-after-the-date-set-for-the-completion-of-sueh-works.

Whenever it is desired to appropriate and store flood or
winterflow waters, the applicant shall specify in acre feet
the quantity of such flood or winterflow waters which he
intends to store, but for irrigation purposes he shall not
claim more than five acre feet of water per acre of land to
be irrigated, nor, in the event of the filing of an application
claiming both normal flow and flood water and winterflow
water, shall the total amount of water claimed exceed the
equivalent of a continuous flow during the irrigation season
of more than one cubic foot per second for each fifty acres
of land to be irrigated, or more than five acre feet of stored
water for each acre of land to be irrigated.

The application shall be accompanied by a plan and map
+in-duplieate- of the proposed works for the diversion and
application of the water to a beneficial use, showing the
character, location and dimensions of the proposed reser-
voirs, dams, canals, ditches, pipe lines, wells and all other
works proposed to be used by them in the diversion of the
water, and the area and location of the lands proposed to
be irrigated, or location of place of other use.

If the application involves more than twenty-five second
feet of water or the development of more than five hundred
theoretical horse power, or tmpoundment of water in a
reservoir with an active storage capacity in excess of ten
thousand acre feet,-sueh-appleation-shall-state- the appli-
cant may be required by the state reclamation engineer to
furnish a statement of the financial resources of the corpo-
ration, association, firm or person making the application,
and the means by which the funds necessary to construct
the proposed works are to be provided, and the estimated
cost of construction; and if such application is made by a
corporation, -i#—shall-alse-state- the amount of its capital
stock, how muchthereofthas+teen actually paid in, and the
names and places of residence of its directors; and if for
the generation of power or any other purpose than irriga-
tion or domestic use, the purpose for which it is proposed
to be used, the nature, location, character, capacity and
estimated cost of the works, and whether the water used
is to be and will be returned to the stream, and if so, at
what point on the stream.

In case the proposed right of use is for agricultural
purposes, the application shall give the legal subdivisions
of the land proposed to be irrigated, with the total acreage
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to be reclaimed as near as may be; provided, that no one
shall be authorized to divert for irrigation purposes more
than one cubic foot of water per second of the normal flow
for each fifty acres of land to be so irrigated, or more than
five acre feet of stored water per annum for each acre of
land to be so irrigated, unless it can be shown to the satis-
faction of the department of reclamation that a greater
amount is necessary., Provided further, that the plan of
irrigation submitted shall provide for the distribution of
water to within not more than one mile of each legal sub-
division of the land proposed to be reclaimed by the use of
such water; provided also, that in the case of all ditches
designed to have a capacity of ten cubic feet per second or
less, such map showing the location of such ditch, and the
place of use of such water, or the location of the lands to
be irrigated, may be upon blanks furnished by the depart-
ment of reclamation.

No application shall be accepted and filed by the depart-
ment of reclamation until the applicant shall have deposited
with the department a filing fee-ef—five-deHars,—if-the
q&&nﬁty—e%—w&te&—e}&ﬁﬁeé—*s—eﬁe—eubie—fee%—eHess——pef-
seeond,—and-if-the-quantity—of-water-elaimed-—is-in—exeess
-of-one-eubie-foot-per-gecond-the-fee-to-be-so-deposited-by
the-appleant-shall-be-inereased-twenty—five-eents—for-eaeh
-additional—eubie—foot—or—fraction—thereofi—provided—that
where-fiood-and-winterflow-svater—for-storage-purposes—is
elaimed;-the-fee-to-be-paid-by-appleant-on-the-filin
&pphe&t&e&-&h&ﬂ—be—ﬁve—ée%s—&f—%he—q—u&a%&%&}med-&&

e-quantity-of-

ed—fifty—aere-feet
‘thefee-to-be-prid-by-the-applieant-shall-be-inereased-twenty
frve-eents-for-each-additional-two-hundred-fifty-aere-feet
or-fraetion-thereof-as in this act provided.

All moneys received by the department of reclamation
under the provisions of this chapter shall be deposited with
the state treasurer, and such sums as may be necessary
shall be available for the payment of the expenses of the
department of reclamation incurred in carrying out the
provisions of this chapter.

Such expense shall be paid by the state auditor in the
manner provided by law, upon vouchers duly approved by
the state board of examiners, for the work performed under
the direction of the department of reclamation. The de-
partment of reclamation shall-meke-and keep-in-a-suitable-
beele a record of all filing fees—recetved-in conmectiomrwith
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applications for permits to appropriate public waters,—and
said-reecord-shall-set-onts-
+—The-name-of-the-appleants
2 The-number-of-the-applieation:
B~The-quantityof avater-fled-on-
4—~The-amotnt-of-the fee-reeeivedand
o—The-date-of-reeeipt-of-sanid-fee.

Provided further, that rights initiated prior to the en-
actment of this amendment, so far as it pertains to flood
and winterflow waters, shall not be affected thereby.

SECTION 2. That Section 42-203, Idaho Code, be, and
the same is hereby amended to read as follows:

42-203. NOTICE UPON RECEIPT OF APPLICATION
—PROTEST—HEARING AND FINDINGS — -REGORD-
OF-PROGCEEDINGS~—APPEALS.—On and after the pas-
sage, approval and effective date of this section, upon re-
ceipt of an application to appropriate the Watels of this
state, swhere-sueh-appleation-involves-the-development—of-
mefe—%h&ﬂ—ﬁ%eahﬁﬂdfed—t—heefe&eal—hefse@ewe%%fw&hefe
for-any-other-benefieinl-use-or-purpose-sueh-applieation-in—
wolves—more—than—twenty—fve—etbie—feet—of v ater—per-
seeond—the—eommissioner—of-reelamation—in—eomplanee-
swith-the-provisions-of-this-seetion-and-with-the-rules—and-
regulations-of the department of reclamation, shall-swithin-
ten-days-from-the-time-of-reeeipt-of-sueh-applieation;-isste-
prepare a notice-signed-by-the-eommissioner-and- in such
form as the department may prescribe, specifying the num-
ber of the application and the date of filing thereof, the
name and post-office address of the applicant, the source
of the water supply, the amount of water to be appropriated,
in general the nature of the proposed use, the approximate
location of the point of diversion, and the point of use,
stating in said notice that any protest against the approval
of such application, in form prescribed by the department,
shall be filed with the department within-fe¥ts ten days
from the last date of publication of such notice. The eom-
missiener- state reclamation engineer shall cause the notice
to be-served-on-the-applieant,—and-upon-sueh-seriiee~the-
-applieant-shall-eatse-the-same-to-be- published -within-ten-
-days-from-the-date-of-steh-serviee-in a newspaperprinted
within the county wherein the point of diversion lies, or
in the event no newspaper is printed in said county, then
in a newspaper of general circulation therein. This notice
shall be published at least once each week for-three-two



C. 374 ’67 IDAHO SESSION LAWS 1085

successive weeks. Appleant-shall-eause-due-proof-of-sueh-
-publieation-to-befiled-inthe-department.

Any person, firm, association or corporation concerned
in any such application may, within the time allowed in the
notice of application, file with said -eemmissiener- state
reclamation engineer a written protest against-theapproval
of such application, which protest shall state the name and
address of protestant and shall be signed by him or by his
agent or attorney and shall clearly set forth his objections
to the approval of such application. Hearing upou the pro-
test so filed shall be held within sixty days from -the—is-
-suanee-of-notice-of-applieation-the date such protest is re-
cetved. Notice of this hearing shall be given by mailing
notice not less than ten days before the date of hearing and
shall be forwarded to both the applicant and the protestant,
or protestants, by -registered- certified mail. Such notice
shall state the names of the applicant and protestant, or
protestants, the time and place fixed for the hearing and
such other information as the-eemmissiener-state reclama~
tion engineer may deem advisable. In the event that no
protest is filed, then the -eemmissiener- state reclamation
engineer may forthwith approve—the—=application, providing
the same in all respects conforms with the requirements
of this chapter, and with the regulations of the department
of reclamation.

Such hearing shall be conducted before the-commissioner-
of-reelameation stale reclamation engineer under rules and
regulations to be promulgated by the department of
reclamation under the provisions of Chapter 52, Title 67,
Idaho Code. Feehnieal-riles-of-plendins-and-evidenece-need-
-not-be-applied—The-commissioner-may-adjourn-sueh-hear—
ing-from-time-to-time-upon-appleation-of-the-appleant-or-
+he-protestant—or—-protestants—but-no—adjonrnment—shal-
-execed-a-reasenaple-length-of-time —Any-person-0r-eorpora-—
“+ien-+who-has-formaly-appeared-in-said-hearing-shal-have-
the-right-to—-subpoena—witnesses—avho-shal-testify—under-
-oath-at-said-hearing.The-eommissioner-may,—in—his—dis-
-eretion—appeint—an—engineer—or—other—competent—persen-
+to—make—an—cxamination—and—investigation—of—al—£aets-
-matei--}&l—&ﬁdaelev&a%—m%ehﬁf—ef%e—%%a’ee—&ﬂd«make%e-

-a%—%he—&me-e#—%he&e&rmgp—%e—eemmmmﬂef—sh&}}-have-
-stitherity-teo—administer-oaths—to-sueh—witnesses-as-appear-
before-him-to-give-testimony~provided-eaeh-of-the-parties-
-appearing-at-said-hearing-shal-pay-in.-advanee-to-the-com—
-missiener-the-costs-of-talting-and-transeribingthe-testimony-
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of.sueh-vritnesses-as-they-may-desire-to-produce,or-of-sueh-
-evidenee-as-ma¥F-be-offered-by-them;-to-be-estimated-by-the-
commissioner—at-or-before-the—time—set—for—the-hearine-
together—with-any-other-eosts—which—meay-be—inenrred—at-
sueh-hearing —Any-party-desiring-a-transeript-of-the-pro-
ceedings-at-sueh-hearing-shell-be-required-to-pay-any-addi-
aeﬂ&l—eests%ha%—m&y—be—me&weé—%h&efeiﬂ The -eommis-

giener- state reclamation engineer shall find and determrime
fromthe evidence presented what use or uses the waters
sought to be appropriated can be and are intended to be
applied, and where such proposed use is such that it will
reduce the quantity of water under existing water rights,
or that the water supply itself is insufficient for the pur-
pose for which it is sought to be appropriated, or where it
appears to the satisfaction.of the department that such
application is not made in good faith, is made for delay
or speculative purposes, that the applicant has not sufficient
financial resources with which to complete the work in-
volved therein, -er-if-a-reneweal-permit,thaet-sueh-applieant.
hMme%eéed%geﬂM%g4he—w&ée¥s—m—
volved-therein-to—any-benefieial-use—or—purpose- or that
approval of applications referred to the Idaho water re-
source- board wunder the provisions of Section 42-1737
would not be in the public interest or would conflict with
the establishment or execution of a.state water plan or
policy, the -eemmissioner- state reclamation engineer may
reject such application and refuse issuance of permit
therefor, or may partially approve and grant permit for
a less quantlty of water than applied for, or may grant
permit upon conditions. -Upeﬁ—#h&&ppfe%%f@ﬂy—a-pﬁh

-eation-in—whele-or-in-part—the-fees-preseribed-by-seetion-
-42.202-shall-be-paid-to-the-departient-prior-to-the-issuanee-
-of-any-permit-thereon~ The provisions of this section shall
apply to any boundary stream between this and any other
state in all cases where the water sought to be appropriated
has its source largely within the state, irrespective of the
location of any proposed power generating plant,

A-full-and-eomplete-record-of-all-proceedings-had-before.
-4he-commissioner—on-any-hearing-had-and—altestimony
shel-be-telen-down-by-a-reporter—appointed-by-the-eom-
-saissioner~and-the-parties-shall-be-entitled-to-be-heard-in
-persen—or--by—attorney—or-by—-agent- Any person or cor-

poration who has formally appeared at the hearing, feeling
aggrieved by the judgment of the-eommissioner-state recla-
mation engineer may appeal therefrom to the district court
of the county in which the point of diversion of the proposed
appropriation shall be situated. Such appeal shall be taken
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within sixty days from the ruling or action of the eemnyis-
sioner- state reclamation engineer and shall be perfected
whemthe appellant shall have filed in the office of the clerk of
such district court a copy of the application, certified by the
comminsioner state reclamation engineer as a true copy, to-
gether-withrthe petition to such court setting forth the appel-
lant’s reason for appeal. A copy of such petition shall be
served upon all persons or corporations adversely affected
who appeared at the hearing. Such appeal shall be heard and
determined upon such competent proof as shall be adduced
or offered by the department of reclamation or soine person
duly authorized in its behalf. Fhat- Upon hearing of
said cause, the district court shall have jurisdiction to re-
verse and remand said cause for further hearing before the
commissiener-of-reelamation-state reclamation engineer or
dismiss said cause, or may affirm the ruling of the-eemmis-
e&eﬂef—eﬁ-reel&ma%ieﬁ—state reclamation engineer, or may

pealed from in any manner which the
said district judge shall deem to comport with equity and
justice.

A copy of said judgment shall be transmitted to the-eem—
miss«ioneic—ef—se_elamaﬁ?f?—state reclamation engineer within
n.

An appeal by any party aggrieved lies from a final judg-
ment of the district court in said cause to the Supreme Court
of the state of Idaho and the practice and procedure that
now obtains or that may be enacted hereafter by law and
the rules of the Supreme Court of the state shall apply in
all appeals from any final judgment of the district court as
aforesaid.

SECTION 3. That Section 42-204, Idaho Code, be, and the
same is hereby amended to read as follows:

42-204. EXAMINATION — PERMIT — COMMENCE-
MENT OF WORK—BONB-__EXTENSIONS.—On receipt
of the application, which shall be of a form prescribed by the
department of reclamation, it shall be the duty of that de-
partment to make an endorsement thereon of the date of
its receipt, and-4e-make-a-record-ef-sueh-reeecipt-in-some-suit-
-&b%e-beele&ﬁ&%s-eﬁiee,—lt-eha&be-%he—éa%y-ei-%he—éepw%meﬂt
to examine said application and ascertain if it sets forth
all the facts necessary to show the location, nature and
amount of the proposed use. If upon such examination the
application is found defective, it shall be the duty of the
department of reclamation to return the same for correction

Awithin-thirty-deavs-frem-the-veceipt-of-such-applention—and.
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4he-date-of-sueh-return-with-the-reason-therefor -shal-be-
-endorsed-on-the-applieation-and-a-record-made-thercof-in-a
-boeok-leept-for-reecording the-reecipt-of-suech-applieations-or to
correspond with the applicant to obtain the needed informa-
tion or amendments. -A-tilee-reeord-shall-be-deept-of-the-date
-of-the-return-of-correeted-applieations;—but-sueh-eorreeted
-applieations—shall-be-returned-to-the-department-of-reela-
-mation-within-a-period-of-sisety-days-from-the-date-endorsed
“thereon-by-the-department-provided;-that-if-it-be-returned
-after-sueh-period-of-sixty-days-sueh-eorreeted-appleation-
shatl-be-treated-in—all-respeets—as—an—original-applieation-
If the application is returned to the applicant or the depart-
ment shall request additional information and the applicant
fails to return the corrected application or to supply the
needed information within thirty days, the department may
void the record of said application and notify the applicant
of such action. If the corrected application is returned or
the information is supplied after thirty days, such corrected
application shall be treated in all respects as a new applica-
tion, and the priority of the right initiated shall be deter-
mined by the date of receipt, in the office of the department,
of the corrected application or additional information,; pro-
vided, that upon request, and good cause appearing therefor,
the state reclamation engineer may grant an extension of
time within which to return the corrected application or
supply needed information. All applications which shall
comply with the provisions of this chapter and with the
regulations of the department of reclamation shall be num-
bered-eenseeutively in such manner as will aid in their iden-
tification, -end-shal-be-recorded-in-a-suitable-book-kept-for-
+hat-purpese; and it shall be the duty of the department to
approve all applications, made in proper form, which con-
template the application of water to a beneficial use: pro-
vided, that the department may deny any such application,
or may&eﬁuse—te—graﬂfeu&%eﬂewa}-ef-s&mewhe%e%appeﬁs
+o-the-satisfaetion-of-the-department-that-sueh-applieation-
4s-net-made-in-good-faith—is-made-for-delay-or-speeulative-
purposes—that-the-applieant-has-net-suificient-finaneial-re~
-sourees-with-whieh-to-complete-the-svork-involved-thereinr
or—if-g-renewal-permit—that-sueh—applieant-has—not—pro-—
-eeeded-diligently-in-applrine-the-waters-involved-therein-to-
ani-benefieial-use-or-purpese,—or-that-the-water-supply—it—
self-ig-insuffieient-for-the-purpose-for-whieh—it—is-seught-to-
‘be-apprepriated- partially approve and grant permit for a
lesser quantity of water than applied for, or may grant per-
mit upon conditions as provided in the preceding section.

The approval of an application shall be endorsed thereon,
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and a record madé of such endorsement in the department
of reclamation:: The application so endorsed shall.constitute
a perimit, and-a copy thereof shall be returned to the ap-
plicant, and he shall be authorized, on:receipt thereof; to
proceed: with the construction ‘of the necessary “works for
the diversion of such water, and to-take all steps required
to apply ‘the water to a- beneficial use and- perfect. the pro-
posed - appropriation.. ‘In ‘its .endorsement - of -approval--on
-any application the department shall require :that -actual
construction work and:application of-the water-to full -bene-
ficial use shall' be complete within.a:period-of five-years;from
the date :of such approval,-end-that-one-fifth-of-sueh—wvork-
of-eonstruction-shall-be-done-wwithin-one-half-the-period-of-
+ime-aHowed—for-the-ecompletion-of-sueh—works,-but may
limit the application:to aless period -ef-time-for-the-com-
pletion-of-sueh-vorks-than-is-asked for mrd-trewive-treper—

“feeting-of-the-propesed-right-for-a-less-period-than is named
in the application, and such-endorsement shall give the date
when-stueh-wwork-shel-be-compieted;-also-the-date-when bene-
ficial application.of the water to be diverted by such works
shall be made £for-the-purposes-intended+ . Sizty days before
the date set for the completion of the appropriation of
water under any permit, the department shall forward a
notice to the applicant by certified mail at his address of
record of the date for such completion, which said notice
shall advise the applicant of the necessity of submitting an
afidavit of completion or a request for an extension of t'mw
on or befm e satd date, Pr0v1ded that:

1.. In cases Where the applicant is prevented from pro-
ceeding with his worlk by his failure to obtain necessary con-
sent or final approval or rejection from the federal govern-
ment because of the:pendency-of an application for right
of way or other matter within:-the jurisdiction of‘the United
States, or by htlgatlon of ‘any nature which might bring his
title to said water in question, the department of reclama-
tion upon proper showing of the existence of any such con-
dition, and being convinced that said applicant is proceeding
diligently and in good faith, shall extend the time so that
the amount of time lost by such delays shall be added to the
time given in the original permlt for each and every ‘action
required.

2. The time for completion of works, and application of
the water to full beneficial use under any permit involving
the construction of a reservoir of more than 200,000 acre
feet capacity or for the approprlatlon of water to be im-
pounded in such reservorr of more than 200 000 acre feet
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capacity, or a diversion of more than 25,000 acre feet in one
(1) irrigation season for a project of no less than 5,000
acres, may upon application to the state eemm&ss&eﬂeia—ef
reclamatlon engineer supported by a showm-g-t}rat-a:d'd-rtrmra-l-
time is needed on account of thé time required for organiz-
ing, financing and constructing works of such large size,
be extended by the state-eemmissieoner—ef-reclamation en-
gineer for an additional period of seven (7 ) years, but not
to exceed twelve (12) years in all from the date of permit;
and-that-extension-of-time-for—eompletion-of-vorlis—under-
%hm—pfe%sh&ﬂ«&a%em&&eauy—eﬁtend-%he-ﬁme—fefbeem—
pletion-of-the-twenty-pereent-(2050)-required-to-be-done-in-
healf-(1o)-the-time~and-for-maldne.proof-of-appliention-of-
sater-to-benefieint-use: Provided, that no such extension
shall be granted unless -the applicant for such extension
shall show that there has been actually expended toward
the construction of said reservoir or diversion (including
expenditures for the purchase of rights of way and property
in connection therewith) at least $100,000.

3. In connection with permits held by the United States,
or the Idaho water resource board, whether acquired as the
original applicant, by assignment or otherwise, the state
reclamation engineer may extend the time for completion
of the works and application of the water to full beneficial
2use for such additional period or periods of time as he may
deem necessary upon application supported by a showing
that such additional time is required by reason of the status
of plans, authorization, construction fund appropriations,
construction, or any arrangements which 4the-seeretary-of.
+he-interior-or-his-authorized-representative-has-are found
to be requisite to completion of the construction of such
works. Fhe-extension-of-time-for-eompletion-of-works—un-
-der-this-previsions—shel-autometieally-extend-the-time-for-
completion-of-the-one-fifth-required-to-be-done-in-half-the-
+ime-end-for-makine-proof-of-application-of-water-to-bene—
freial-use-

4. In all other situations not governed by these provisions
the department may grant one extension of time, not ex-
ceeding 5 years beyond the date originally set for comple-
tion of works and application of the water to full beneficial
use, upon request for extension received on or before the
date set for completion, provided good cause appears there-
for.

Any applicant feeling himself aggrieved by the endorse-
ment made by the department of reclamation upon his appli-
cation may appeal therefrom to the district court of the
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county in which-the point of -diversion of the proposed ap-
propriation shall be situated. Such appeal shall be taken
within sixty days from the return of ¢ copy of the applica-
tion by the department of reclamation, and shall be per-
fected when the applicant shall have ﬁled in the office of the
clerk of such district court a copy of the application, certified
by the department of reclamation as a true copy, together
with-the petition to such court, setting forth the appellant’s
reason for appeal. .Such appeal shall. be heard and deter-
mined upon such competent proof as shall be adduced by the
appellant, and such like proof as shall be adduced by-the
departmernt or some person duly authorized in its behalf.
TFhe—-maps—aecompanying—such—appleations—must—eon-
4ain-the-pame-of-the-propesed-workand;-swhen-it-ig-possi-
bie-the-number-of-the-permit-—They-must-in-addition-have
the-name-er-names-of the-applieant-or-applicants-and-+vhen-
the-proposed-works-have-a-eapaeityr-of-more-than—twenty-
fivenecond-feet,-a-certifiente-of-the-surveyor-giving-the-date-
of-the-gurvey-his-name-and-post-office-address—I-shall-be
the-duty-of-the-department-of-reclamation-to-examine-these-
maps-or-plats—and-to-aseertain-if-they-agree—with-the-de-—
seription-eontained-in-the-applieation—and -when-found-to-
-agree-to-approve-the-same-file-one-eopy-in-its-office-and-re-
+urn-the-ethersapproved-to-the-party-filing-them—

Every holder of a permit which shall be issued under the
terms and conditions of an application filed hereafter ap-
propriating twenty-five cubic feet or less per second must,
within sixty days from the date upon which said permit
issues from the office of the department of reclamation, com-
mence the excavation or construction of the works by which
he intends to divert the water, and must prosecute the work
diligently and unlnterruptedly to completion, unless tempo-
rarily interrupted through no fault of the holder of such
permit by circumstances, over which he has no control.

-Everyéeldef-eﬁ-&-pepmiérexeept-%he-gaﬁed-staﬁes—&etmg-
+threush-the-burearof reclemationrof-the-department-of-the-
ﬁteﬂer—whieh—sh&H—be—iesaed—ﬁﬁéef—éhe—%erms—ané—eeﬂdi—

srm-and-sufieienes-of.-gtire—
M—be—&ppﬁeved-—by—%he-dep&rtmem—eeﬁdﬁieaed—&peﬂ
“faithfully—earrying-to—eompletion—the—works—of—diversion

-&s—&pee&ﬁed—m—&aé—permﬁ—-%he—ameuﬁt-eﬁ—the-beﬁd—%e—b&
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fixed-by-the-department-within-the-Yimits-hereinbefore-pre-
seribed—

The holder of any permit who shall fail to comply with
the provisions of this section within the time or times speci-

fied shall be deemed to have abandoned all rights under his
permit.

SECTION 4. That Section 42-211, Idaho Code, be, and the
same is hereby amended to read as follows:

42-211. AMENDED APPLICATION -AND- OR PER-
MIT—APPFEALS . 3henever—applieation—has—ben—made
for-a-permit-to-appropriate—water-for-irrigation,—or-when~
ever-g-permit-has-been-issued-and-the-applieant-or-permit
holder—desires-to-change-the-place-of-intended-use-of—the
water-or-eorreet-the-deseription-of-thedands-to-be-irrigated;
he-shall-fle-a-request-therefer-vith-the-department-of-ree-
demation-swhieh-shall-therenpon-—neote-the—appliestion—on
the-reeord-of-the-original-applieation-or-permit—and-shall-
issue-g-new—-permit—noting-the—amendment—therein—and-
spee*fymg-th&ta%&s—&ssueé-&s-&w&meﬁe}meﬂt—éeu%h&eﬂgm&l
TFhe right-tothe-use-of waterunderithe-amended-permit-shall-
date-from-the-time-of-the-original-permit:-provided,an-ad-
ditional-ameunt-of water-is-not-asked-for;-and-exeept-ivhere
the-rights-of-ethers-are-adversely-affeeted-by-sueh-ehanses;
in-whieh-ease-it-shall-date-from-the-filing-of-the-applieation-
for—the-amendment—~ Whenever a permit has been issued
pursuant to the provisions of this act, and the permit holder
desires to change the place, period, or nature of the intended
use, or male other substantial changes in the method of di-
version or proposed use or uses of the water, he shall file
an application for amendment upon forms to be furnished
by the department of reclamation, together with the statu-
tory fee for filing and recording same, and upon receipt
thereof it shall be the duty of the department of reclama-
tion to examine same and if approval thereof would not re-
sult in the diversion and use of more water than originally
permitted and if the rights of others will not be adversely
affected thereby, the state reclamation engineer shall ap-
prove said application and return an approved copy to the
pe:rmit holder. The state reclamation engineer shall give
such notice to other affected water users as he deems appro-
priate and may grant the amendment, in whole or in part
or upon conditions, or may deny same. Notice of partial
approval or conditions or denial of an amendment shall be
forwarded to the applicant by certified mail and shall be
subject to judicial review as hereafter provided. The prior-
ity of the right established pursuant to a permit which has
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been amended under these provisions. shall date from the
date of the original application for permit, prowided the
permit koyld(er has.complied with other provisions of this act.

In connection with any application on which permit has
not been issued, amendments may be made by endorsement
by the applicant or his agent -on the original application,
which: endorsement. shall -be- initialed and dated. If the
amendment will result in. the use of -more water than orig-
inally asked, the priority-of the right shall be changed to
the date of said amendment. The applicant shall also -be re-
quired to pay any additional filing fee as a result of an
amendment of the rate of diversion or volume of storage
requested in such amended application. If amendment is
made after publication of notice of the-original application,
said notice shall be republished. following amendment, upon
payment by the applicant of the statutory fee fOfr republz-
cation as in this act provided.

Any person or persons feeling themselves aggrieved by
the determination of the department of reclamation in ap-
proving or rejecting an applzcatwn to amend an application
or permit as provided in this act, may, within sizty (60)
days:from the date of the refusal or approval, appeal to the
district court for the county in whick. the use of water is
being made. Such appeal shall be perfected when the appel-
lant shall have given written notice of such appea,l to the de-
partment of reclamation and shall have filed in the office of
the clerk of the district court a copy of the application for
amendment, certified by the department as true copy and
having endorsed thereon the order o f the department grant-
ing or refusing to grant same, together with .a petition to
such court setting forth the appellant’s reason for such ap-
peal and evidence of service of notice of appeal on the de-
partment. Such appeal shall-be Leard and determined upon
such competent proof as shall be adduced by the appellant,
such like proofs as shall be adduced by the department of
reclamation, and other parties appearing in said action in
said district court.

SECTION 5. That Section 42-214, Idaho Code, be, and
the same is hereby repealed.

SECTION 6. That Section 42-215, Idaho Code, be, and
the same is ‘hereby repealed.

SECTION 7. That Section 42-216, Idaho Code, be, and
the same is hereby repealed. = -
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SECTION 8. That Section 42-217, Idaho Code, be, and the
same is hereby amended to read as follows:

42-217. PROOF OF APPLICATION TO BENEFICIAL
USE.—On or before the date set for the beneficial use of
waters diverted under the provisions of this chapter, svhiek

in-no-ease-shall-be-more-than-sik-Foars-from-the-date—set
£or-the-completion-of-any-eanal-or-other-works-desipned-to-
divert-and-conduct-the-publie-waters-of-the-state-to-a-place.
of-user-or-the-date-for-the-enlarsement-or-extension-or-the-
completion—of-works~fer-sueh-purposey the person or per-
sons using such water shall submit proof that they have
used such water for the beneficial purpose for which the
diversion of such water was intended. -Sueh-uger—o
swater-shel-first-notify-the-department-of-reelamation-that
he—as—prep&red—te—pmve—%ha%—s&e%w&%er—h&s—beewbeﬁeﬁ—
cielF-applied-to-the-purpose
Such-netiee-to-the-department-proof shall state:

1. The name and post-office address of such user,
2. The use to which such water has been applied.

3. The amount used fogether with a statement of the
manner in which the quantity of water was determined and
the qualifications of the person making such determination.

4. The place of such use, and if for irrigation, the de-
scription by legal subdivisions of the land so irrigated.

5. The name of the canal or ditch or other works by
which such water is conducted to such place of use.

6. The relation or understanding upon which the right
to take water from such works is based.

7. The source of supply from which such water is
diverteds—and;.

8. The date of the priority which such user is prepared
to establish- ; and,

9. Such other information as shall be required by the
blank form furnished by the department.

Such-netiee-and-suek- written proof as may be required
to be submitted by such user shall be upon forms furnished
by the department of reclamation, and such statements
shall be sworn to by such user -and-be-supperied-by—the
effidavits-oftwo-disinterestedwitnesses.

Upon receipt of such-netiee- proof by the department of
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reclamation the department shall -erder-its—publication-in.
seme-newspaper-desisnated-by-such-user-and-published-in-
-the—eetmty&n:%h&eh—%he—mms—peﬁ&emf»&aeh%&ad—&s—sﬁw

or cause to be examlned

1. The place where such water is‘used, and, 1f the ;use
is for 1rr1gat10n, he shall :ascertain the area and location
of the:land irrigated and the nature.of all the.improvements
which have been made as a direct result of such use.

2. The capacities of the d]tChES or canals or other means
by which such water is conducted to such place of ‘use, and
the quantity of water which has been beneﬁma]ly apphed
for irrigation or other purposes

The department.or the pelson making such exammatlon
under the direction of ‘the department shall -slse—~en—the
-d&teee%—femaeh—ﬁﬂ&meeﬁ—reeeweéhewﬁﬁen—smtemeﬁts
m&de—by—%h@pefseﬂ—ef«pefeeﬂs—e&bmﬁﬁﬂg«ﬂeh—pfee#&ﬁd
the—afhidavits—o

afidavits-together—with- pr epare and-file a report of the
investigation-which-the-department-is-instrieted-to-make;
shall-be—forwarded-at—onee-to-the—department:—provided;
+hat-whenever-several-ofstweh-final-proefs-shal-be-offered
£rom—the--same--loeality—the—department—shall-arranse;

“whenever-prastieable-to-have-sieh-notiees-for-publieation
-eembmed—aad—%e—have—s&eh—e*&mm&&e&s—made—bﬁhe—same
-persen-and-on-the-same-date—as—Hear—as—m B-g
-vmw—eﬁ-mm&m&zmg—%he—e*peme—ef—%&kmg—s&ehﬁmefs—-&ﬂd
-sueh~publieation-shall-be-at-the-expense-of-the-persen—or

-pefsens—sebm&#émg—-s&eh—«pfeef provided-alse, that when-
everirrigation systems: cover more than 25,000 acres, tkat
ﬂeef-ef—beaeﬁe&al——uﬁe—m&y—be%&de—&t—&ﬂy—&me—w#&hm
-a-period-of-ten-yenrs-from-the-date-set-for-the-completion
-of-the-works,-and-in-aH-steh-eases;-proof of beneficial use
may be made by the persons, company or corporation con-
structing the 1rr1gat10n works on behalf of the project,
and in such cases, the lands upon which the water has been
used. need not:be described: by legal:subdivisions, but may
be described: generally -as the. lands . under. the irrigation
system,-and it shall only. be necessary to show-in such:cases
that the quantity of water beneficially applied for irriga-
tion has been applied within the-limits of the project.



1096 IDAHO SESSION LAWS C. 374 ’67

SECTION 9. That Section 42-218, Idaho Code, be, and
the same is hereby amended to read as follows:

42-218. PROOF OF APPLICATION TO BENEFICIAL
USE—EXTENSION OF TIME.—Whenever a less period
of time than the maximum prescribed in-$he-preceding- sec-
tion 42-204 has been granted by the department of reclama-
tion for making proof of beneficial use, upon a satisfactory
showing being made by the permit holder, the department
can extend the time for making such proof of beneficial
use, but in no case shall such extension or extensions, in-
cluding the original time granted, exceed the maximum
prescribed in-the-preeeding-section 42-204. The department
shall grant no extension unless the .application therefor
be filed with it prior to the date upon which the proof of
beneficial use was required to be made under the original
terms of the permit,-er—within-thirty-days-afber-suech-date.

SECTION 10. That Chapter 2, Title 42, Idaho Code, be,
and the same is hereby amended by the addition thereto
of a new section following Section 42-218, to be known and
gesllgnated as Section 42-218a, Idaho Code, and to read as

ollows

42-218a0. LAP-SE OF APPLICATION FOR FAILURE
TO REQUEST EXTENSION OR SUBMIT PROOF OF
APPLICATION TO BENEFICIAL USE — NOTICE OF
LAPSING.—A -permit upon which the proof of beneficial
use. has not been submitted, -or a request for extension of
time has not been received on or before the date set for
such proof, shall lapse and be of no further force nor effect.
Notice of said lapsing shall be sent by the department to
the applicant. at the address of record by regular mail pro-
vided: that within sizty days after-such notice of lapsing
the department may, upon a showing of reasonable cause,
reinstate the permit with the priority date advanced a time
equal to the number of days that said showing is subsequent
to the date set for proof. The original priority date of a
lapsed permit shall not be reinstated except upon o show-
ing of error or mistake of the department.

SECTION 11. That Section 42-219, Idaho Code, be, and
the same is hereby amended to read as follows:

42-219. ISSUANCE OF LICENSE — PRIORITY. —
Upon receipt by the department of reclamation of all the
evidence in relation to such final proof, it shall be the duty
of the department to carefully examine the same, and if
the department is satisfied that the law has been fully com-
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plied with and that the water is being used at the place
claimed and for the purpose for which it was originally
intended, the department shall issue to such user or users
a license confirming such use. Such license shall be issued
under the seal of the office of the department of reclama-
tion, and shall state the name and post-office address of
such user, the purpose for which such water is used, the
quantity of water which may be used, which in no case
shall be an amount in excess of the amount that has been
beneficially applied. If such use is for irrigation, such
license shall give a description, by legal subdivisions, of
the land which is irrigated by such water. Such license
shall bear the date of the application for, and the number
of, the permit under which the works from which such
Water is taken were constructed ; $he-date-of-the-completion-
-of-gueh-works; the capacity of such works -en-sueh-date-of-
completion; the date when proof of beneficial use of such
water was made, and also the date of the priority of the
right confirmed by such license, which shall be the date
of the application for the permit for the construction of
the works from which such water is taken, and to which
such right relates promded there has been no loss of prior-
ity under the provisions of this chapter:

which-relate-to-the-same-permit-and-which-bear-the-same-
-date-of-priority-shall-be-numbered-alike—and-shall-belong-
-+o-the-same—elass;-and-al-the-rights-relating—to-the—same-
-sotrees—of —supply—shall-be_numbered-ntmerieally—in_the-
-order-of-the-priority—of-sueh-rights : provided, that when-
ever proof of the beneficial application of water shall be
offered subsequent to the date stated in the permit, or in
any authorized extension thereof, when such beneficial ap-
plication shall be made, such proof shall be taken, if received
by the department within the sixty days prescribed in the
proceeding paragraph, and if satisfactory to the department
of reclamation, a license shall be issued by the department
the same as though such proof had been made before such
date fixed for such beneficial application, but the priority
of the right established by such proof shall not date back
to the date of the application for the permit to which such
right would relate under the provisions of this chapter,
but shall bear a date which shall be subsequent to the date
of such application, a time equal to the difference between
the date set in such permit, or extension thereof, for such
beneficial application of such water and the date of such
proof: provided, however, that upon irrigation projects
where the canals constructed cover an area of 25,000 acres
or more, or within irrigation districts organized and exist-
ing as such under the laws of the state of Idaho, the license
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issued shall be issued to the persons, association, company
or corporation or irrigation district owning the project,
and final proof may be made by such owners for the benefit
of the entire project and it shall not be necessary to give
a description of the land by legal subdivisions but a general
description of the entire area under the canal system shall
be sufficient, and the water diverted and the water right
acquired thereby shall relate to the entire project and the
diversion of the water for the beneficial use under the
project-at-any-time—within-a-period-of-ten—years- shall be
sufficient proof of beneficial use without regard -as to
whether each and every acre under the project is irrigated
or not.

In the event that the department shall find that the ap-
plicant has not fully complied with the law and the con-
ditions of permit, it may issue a license for that portion of
the use which is in accordance with the permit, or may
refuse issuance of a license and void the permit. Notice
of such action shall be forwarded to the permit holder by
certified mail and shall be subject to appeal under the pro-
visions of Section 42-224, Idaho Code.

SECTION 12. That Section 42-221, Idaho Code, be, and
the same is hereby amended to read as follows:

42-221. FEES OF DEPARTMENT....Hpen-the-issuanee-
-of-a-certifiente-by-the-department-of-reelamation-in-relation-
to-the-ecompletion-of-any-eanal—diteh-or—other—works—eon—
strueted—-under—the-provisiofis—of-this—ehapter;—a—fee—to-
eover-the-expense-of-the-examination-of-sueh-works,~shal-
be-paid-to-the-department-_by-the-person—or—persens-sub--
mitting-the—proof-of-sueh—completion.—For-al-ditehes—or-
eanals-having-a-eapaeity-of -ten-eubie—fect—per-second—or-
Jegs-sueh-fee-shall-be-five-doHars—For-al-ditehes-or-eanals-
h&vmg—&-e&p&e}ty—ef—mefeu‘eh&n—teﬂ—eﬁbie—ﬁee% c-geeond;-
-s&ehéee—sh&l-labe-&t-éhe%%e@f-«ﬁve—deﬂm-ie*%he-ﬁts’e—ten-

e#saeh—eapae&ty&ewammmg-the-dﬁehes—aaé%—e#
the-user-atthe-time-of-making-final-proof-of-the-applieation-
-ofwater-a-fee-of-two-doHars-shal-be-paid-to-the-depart-
ment—at-the-time—of —making sueh—proof—for—each—legal
-subdivision-of-forty-aeres-or-fraction-thereof-to—which-sueh-
wvater-may-have-been—applied—For—examining-the—ditehes-
-er—other—works—and-the-plaece—where-sueh-water—is—used;
Avhen-sueh-use-is—not—for—irrigation,—a-fee—of-five-doHars
-shall-be-paid-the-department-at—the-time-of-making-sueh
-examination-and-taking—the-proof—of—sueh-use:—provided;
+that-in-the-ease-of-water-used-for—irrigation—svhere-two-
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mmm%mpwhﬁakwm&em&e
-in-the-publeation—o

£-the-neotiee
-of-one-dolar-for-each-legal-subdivision—of-forty—aeres-or
£raetion-thereof-keeeiving er—ghal-be-paid-to-the
i alcing—-sueh-proof—provided
£further,—+that—in-the—ease—o ed—for—irrigation;
Avhere-th i nel-to—an-existing-water

okt . b
rightand-where-the-department-of-reclamation-is-not—re-
quired-to-make-an-examination-of-the-ditehes-or-the-lands
e#——the—&ser-m—e*éer—%e—determme—th&%—the—wa%er—%as—beeﬂ

&s—*&gh@s—%&-be—he&e&ﬁer—aequ&eé&er—m&iaﬁg-eeﬁ&ﬁeé-

copies—ef-any-papers_on—fle-in-his—ofice~the-depastment-
eh&ll-eh&fge-a-@ee-&t—t—h e-of-twenty-cents-per-felio- The
department of reclamation shall collect the following fees
which shall constitute a fund to pay for legal advertising,
the publication of public notices and for investigations re-
quired of the department in connection with ‘the issuance
of permits and licenses as provided in: this chapter:

A. For filing an application for a permit to ap;nropnate
the public waters of this state:

1. For a quantity of 0.5 c. f s. or less or fo'r

a storage volume of 50 acre feet or less .. ... $ 10.00
2. For a quantity greater than 0.5 c.f.s. but

not exceeding 1.0 c.f.s. or for a storage

volume greaterthan 50 acre feet but not

exceeding 100 acre feet . 8 20.00
3. For a quantity greater than 1.0 c.f.s “but

not exceeding 17 c.f.s., or for a storage

volume greater than 100 acre feet but

not exceeding 1,700 acre feet ... ... ... $ 20.00

plus $5.00 for each additional c.f.s or

part thereof or 100 acre feet or part

thereof over the first 1.0 c.f.s. or 100

acre feet.
4. For a quantity in excess of 17.0 c.f.s. or

1,700 acre feet ... e $100.00

B. For filing application for change of point of diversion,
place, period, or nature of use of water; for exchange of
water; or for an extension of time wzthm which to resume
the use of water under a vested mght
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1. For a quantity of 0.5 c.f.s. or less or for

a storage volume of 50 acre feet or less ... $ 10.00

2. For all other amounts & 20.00
C. For filing application for amendment of

permit & 5.00

D. For filing claim to use right $ 10.00
E. For readvertising application for permit,
change, exchange, or extension to resume

use : —— (VY

F. For certification, each document ____._____._ R & 1.00

G. For making photo copies of office records,
maps and documents for public use . A r easonable
charge as determined by the department

All fees received by the department of reclamation under
the provisions of this chapter shall be-peeerded—in—a—fee-
bools-and-shell at once be turned over to the state treasurer
and placed in the general fund of the state.

SECTION 13. That Section 42-232, Idaho Code, be, and
the same is hereby repealed.

SECTION 14. That Section 42-233, Idaho Code, be, and
the same is hereby repealed.

SECTION 15. That Section 42-234, Idaho Code, be, and
the same is hereby repealed.

SECTION 16. That Section 42-235, Idaho Code, be, and
the same is hereby repealed.

SECTION 17. That Section 42-236, Idaho Code, be, and
the same is hereby repealed.

Approved April 10, 1967.

CHAPTER 375
(H. B. No. 361 As Amended)

AN ACT

REPEALING AND REENACTING SECTION 31-3113, IDAHO
CODE, RELATING TO SALARIES OF PROSECUTING AT-
TORNEYS, BY FIXING THE SALARIES OF PROSECUTING
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SECTION 2. An emergency existing therefor, which emergency is

hereby declared to exist, this act shall be in full force and effect

on and after its passage and approval, and retroactively to November
1, 1981. " :

Approved March 15, 1982. '

| . l
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CHAPTER 62
(S.B. No. 1246)

res

AN ACT
RELATING TO APPLICATIONS FOR APFROPRIATION OF WATER; AMENDING SECTION
42-204, TDAHO CODE, TO PROVIDE A PERIOD OF ONE YEAR FOR THE COM-
, MENCEMENT OF WORK UPON A PERMIT AND DIRECTING NOTIFICATION OF
HOLDERS OF EXISTING PERMITS; AND DECLARING AN EMERGENCY.

Be It Enacted by the Legislature of the State of Idaho:
'j. i ! S |

» SECTION 1. That Section 42-204, Idaho Code, he, and the same is
hereby amended to read as follows:

42-204, EXAMINATION -- PERMIT -~ COMMENCEMENT OF WORK -- EXTEN-
SIONS =- APPEAL. On receipt of the application, which shall be of a
form prescribed by the department of water xzesources, it shall be the
duty of that department tn make an indorsement thereon of the date nf
its receipt, and to examine isaid application‘and ascertain if it sets
forth all the facts |necessary to show the location, nature and amount
of the proposed use. If upon such examination the application is found
defective, it shall be the duty of the department of  water resources
té return the same for correction or to correspond with the applicant
to obtain the needed information or amendments. If the application is
raturned to the applicant or the department shall request additional
Information and the applicant fails tn return the ‘corrected applica-
tion or to supply the needed informatinn within thirty (30) days, the
department may void the record of said application and notify the
applicant of such action., If the corrected application is returned or
the information is s%pplied aftex thirty (30) days, such corrected
application shall be'treated in all respects as a new application, and
the priority of the right idiriated sball be' determined by the date of
receipt, in the offige of the department, of the corrected application
or additional informationj; provided, that upon request, and good cause
appearing therefor, the director of the department of water resources
may graat an extension of time within which to return the corrected
application or supply needed information. All applications which shall
comply with the provisions of this chapter ,and with the regulations of
the department of water resources shall be humbered in such maaner as
will aid in their identification, and it shall be the duty of the
department to approve all applications, made in proper form, which

L}
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contemplate the application of water to a beneficial use: provided,
that the department may deny any such application, or may partially
approve and grant permit for a lesser quantity of water than applied
for, or may grant permit upon conditions as provided in the preceding
section. [ -

The approval of an application shall be indorsed thereoz, and a
record made of such indorsement in the department of water resources.
The application so indorsed shall constitute a permit, and a copy
thereof shall be returned to the applicant, and he shall be author-
ized, on receipt thereof, to proceed with the construction of the
necessary works for the diversion of such water, and to take all steps
required to apply the water to a beneficial use and perfect the pro-
posed appropriation. In its indorsement of approval on any application
the department shall require that actual comstruction work and appli-
cation of tbe water to full beneficial use shall be complete within a
period of five (5) years from the date of such approval, but may limit
the application to a less period than is named in the application, and
such indorsement shall give the date when beneficial application of
the water to be diverted hy such works shall be made. Sixty (60} days
before the date set for the completion of the appropriation of water
under any permit, the department shall forward a notice to the appli-
cant by certified mail at his address of recocd of the date for such
completion, which said notice shall advise the applicant of the neces-
sity of submitting an affidavit of completion or a request for an
extension of time on or before said date; Provided that:

1. 1In cases where the applicant is prevented. from proceeding with
his work by his failure to ohtain necessary consent or final approval
or rejection from the federal government because of the pendency of an
application for right of way or other matter within the jurisdiction
of the United States, or by litigation of any nature which might bring
bis title to said water in question, the department of water resources
upon proper showing of the existence of any such condition, and being
convinced that said applicant is proceeding diligently and in good
faith, shall extend the time so that the amount of time lost by such
delays shall be added to the time given in the original permit for
each and every action required.

2. The time for completion of works and application of the water
to full beneficial use under any permit involving the construction of
a reservoir of more than two hundred thousand (200,000) acre feet
capacity or for the appropriation of water to be impounded in such
reservoir of more thaa two hundred thousand (200,000) acre feet capac-
ity, or a diversion of more than twenty-five thousand (25,000) acre
feet in- one (1) irrigation season for a project of no less than five
thousand (5,000) acres, may upon application te the director of the
department of water resources supported by a showing that additional
time is needed on account of the time required for organizing, financ-
ing and coastructing works of such large size, be extended hy the
director of the department of water resources for an additional period
of seven (7} vyears, but not to exceed twelve (12) years in all from
the date of permit: Provided, that no such extension shall be granted
unless the applicant for such extension shall show that there has been
actually expended toward the construction of said reservoir or diver-
sion (including expenditures fnr the purchase of rights of way and
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property in connection therewith) at 1least one hundred thousand
dollars ($100,000). ., v .

3. In connection'with permits held hy the United States, or the
Idaho water resource hoard, whether acquired as the original appli-
cant, by assignment or otherwise, the director of the department of
water resources may. extend the_time for completion of the works and
application of the water to full beneficial use for such additionmal
period or periods of time as he may deem necessary upon application
supported by & showing that such additional time is required by reason
of‘the status of plans, authorization, construction fund appropria-
tions, construction, or any arrangements which are found to be requi-
site to complerion of.the construction of such works., )

¢ 4, 1n all other situations uot governed hy these provisions the
department may graot one (1) extension of time, not exceeding five (5)
years beyond the date originally set for completion of works and
application of the water to full beneficial use, upon request for
extension received on or before the date set for completion, provided
good cause appears therefor.

, Any applicant feeling himself aggrieved by the indorsement made by
the department of water resources upon his application may reguest a
hearing before the | director in accordance with section 42-1701A(3),
Idaho Code, for the purpose of contesting the indorsement and may seek
judicial review pursuant to section 42~1701A(4), Idaho Code, of any
final decision of the director following the hearing.

Every holder of a permit which shall be issued under the terms and
conditions of an application filed hereafter appropriating twenty-five
(25) cubic feet or less per second must, within sixey-£68)-days one
(1) year from the date upon which said permlt issues from the office
of the department of water resources, commence the excavation or con-
struction of the works by which he intends to divert the water, and
must prosecute the work diligently and uninterruptedly to completiom,
unless temporarily interrupted through no fault of the holder of such
permit by circumstances, over which he has no control.

The director shall, prior to July 1, 1982, notify holders of per-
mits existing on the effective date of the act of the provisions of
this act. Notice shall be by mail to the permit halder's last known
address. Existing permit holders shall have one (1) year from the date
of mailing to meet the provisions of this section.

n The holder of any permit who shall fail to comply w1th the provi-
sions of this section within) the time or times specified shall be
dfemed to have abandoned all rights under his permit.

SECTION 2. An emergency existing therefor, which emergency is
hereby declared to exlst,.thls act shall be in full force and effect
on and after its passage and approval.

‘1

-

Approved March 15, 1982. - .
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[Second Regular Session
[Forty-sixth Legislature

IN THE SENATE
SENATE BILL NO. 1246

BY RESOURCES AND ENVIRONMENT COMMITTEE

AN ACT
RELATING TO APPLICATIONS FOR APPROPRIATION OF WATER; AMENDING SECTION
42-204, IDAHO CODE, TO PROVIDE A PERIOD OF ONE YEAR FOR THE COMMENCE-
MENT OF WORK UPON A PERMIT AND DIRECTING NOTIFICATION OF HOLDERS OF
EXISTING PERMITS; AND DECLARING AN EMERGENCY.

Be It Enacted by the Legislature of the State of Idaho:

SECTION 1. That Section 42-204, Idaho Code, be, and the same is hereby
amended to read as follows:

42-204. EXAMINATION -- PERMIT -- COMMENCEMENT OF WORK -- EXTENSIONS --
APPEAL. On receipt of the application, which shall be of a form prescribed
by the department of water resources, it shall be the duty of that depart-
ment to make an indorsement thereon of the date of its receipt, and to
examine said application and ascertain if it sets forth all the facts
necessary to show the location, nature and amount of the proposed use. If
upon such examination the application is found defective, it shall be the
duty of the department of water resources to return the same for correction
or to correspond with the applicant to obtain the needed information or
amendments. If the application is returned to the applicant or the depart-
ment shall request additional information and the applicant fails to return
the corrected application or to supply the needed information within thirty
(30) days, the department may void the record of said application and
notify the applicant of such action. If the corrected application 1is
returned or the information is supplied after thirty (30) days, such cor-
rected application shall be treated in all respects as a new application,
and the priority of the right initiated shall be determined by the date of
receipt, in the office of the department, of the corrected application or
additional information; provided, that upon request, and good cause appear-
ing therefor, the director of the department of water resources may grant
an extension of time within which to return the corrected application or
supply needed information. All applications which shall comply with the
provisions of this chapter and with the regulations of the department of
water resources shall be numbered in such manner as will aid in their iden-
tification, and it shall be the duty of the department to approve all
applications, made in proper form, which contemplate the application of
water to a beneficial use: provided, that the department may deny any such
application, or may partially approve and grant permit for a lesser quan-
tity of water than applied for, or may grant permit upon conditions as pro-
vided in the preceding section.

The approval of an application shall be indorsed thereon, and a record
made of such indorsement in the department of water resources. The appli-
cation so indorsed shall constitute a permit, and a copy thereof shall be
returned to the applicant, and he shall be authorized, on receipt thereof,
to proceed with the construction of the necessary works for the diversion
of such water, and to take all steps required to apply the water to a bene-
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ficial use and perfect the proposed appropriation. In its indorsement of
approval on any application the department shall require that actual con-
struction work and application of the water to full beneficial use shall be
complete within a period of five (5) years from the date of such approval,
but may limit the application to a less period than is named in the appli-
cation, and such indorsement shall give the date when beneficial applica-
tion of the water to be diverted by such works shall be made. Sixty (60)
days before the date set for the completion of the appropriation of water
under any permit, the department shall forward a notice to the applicant by
certified mail at his address of record of the date for such completion,
which said notice shall advise the applicant of the necessity of submitting
an affidavit of completion or a request for an extension of time on or
before said date; Provided that:

1. In cases where the applicant is prevented from proceeding with his
work by his failure to obtain necessary consent or final approval or rejec-
tion from the federal government because of the pendency of an application
for right of way or other matter within the jurisdiction of the United
States, or by litigation of any nature which might bring his title to said
water in question, the department of water resources upon proper showing of
the existence of any such condition, and being convinced that said appli-
cant is proceeding diligently and in good faith, shall extend the time so
that the amount of time lost by such delays shall be added to the time
given in the original permit for each and every action required.

2. The time for completion of works and application of the water to
full beneficial use under any permit involving the construction of a reser-
voir of more than two hundred thousand (200,000) acre feet capacity or for
the appropriation of water to be impounded in such reservoir of more than
two hundred thousand (200,000) acre feet capacity, or a diversion of more
than twenty-five thousand (25,000) acre feet in one (1) irrigation season
for a project of no less than five thousand (5,000) acres, may upon appli-
cation to the director of the department of water resources supported by a
showing that additional time is needed on account of the time required for
organizing, financing and constructing works of such large size, be
extended by the director of the department of water resources for an addi-
tional period of seven (7) years, but not to exceed twelve (12) years in
all from the date of permit: Provided, that no such extension shall be
granted unless the applicant for such extension shall show that there has
been actually expended toward the construction of said reservoir or diver-
sion (including expenditures for the purchase of rights of way and property
in connection therewith) at least one hundred thousand dollars ($100,000).

3. In connection with permits held by the United States, or the Idaho
water resource board, whether acquired as the original applicant, by
assignment or otherwise, the director of the department of water resources
may extend the time for completion of the works and application of the
water to full beneficial use for such additional period or periods of time
as he may deem necessary upon application supported by a showing that such
additional time is required by reason of the status of plans, authoriza-
tion, construction fund appropriations, construction, or any arrangements
which are found to be requisite to completion of the construction of such
works.

4. In all other situations not governed by these provisions the
department may grant one (1) extension of time, not exceeding five (5)




1 years beyond the date originally set for completion of works and applica-
2 tion of the water to full beneficial use, upon request for extension
3 received on or before the date set for completion, provided good cause
4 appears therefor.
D Any applicant feeling himself aggrieved by the indorsement made by the
6 department of water resources upon his application may request a hearing
7 before the director in accordance with section 42-1701A(3), Idaho Code, for
8 the purpose of contesting the indorsement and may seek judicial review pur-
9 suant to section 42-1701A(4), Idaho Code, of any final decision of the
10 director following the hearing.
11 Every holder of a permit which shall be issued under the terms and
112 conditions of an application filed hereafter appropriating twenty-five (25)
13 cubic feet or less per second must, within sixty-€66)-days one (1) year
14 from the date upon which said permit issues from the office of the depart-
15 ment of water resources, commence the excavation or construction of the
16 works by which he intends to divert the water, and must prosecute the work
17 diligently and uninterruptedly to completion, unless temporarily inter-
18 rupted through no fault of the holder of such permit by circumstances, over
19 which he has no control.
20 The director shall, prior to July 1, 1982, notify holders of permits
21 existing on the effective date of the act of the provisions of this act.
22 Notice shall be by mail to the permit holder's last known address. Existing
23 permit holders shall have one (1) year from the date of mailing to meet the
24 provisions of this section.
25 The holder of any permit who shall fail to comply with the provisions
. 26 of this section within the time or times specified shall be deemed to have
27 abandoned all rights under his permit.
28 SECTION 2. An emergency existing therefor, which emergency is hereby
29 declared to exist, this act shall be in full force and effect on and after
30 its passage and approval.
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CHAPTER 163
(S.B. No. 1287)

AN ACT
RELATING TO BARBER AND COSMETOLOGY SERVICES; AMENDING SECTION 54-5821,
IDAHO CODE, TO PROVIDE FOR THE RETROACTIVE REINSTATEMENT OF A BARBER
SCHOOL OR COSMETOLOGY SCHOOL'S LICENSE.

Be It Enacted by the Legislature of the State of Idaho:

SECTION 1. That Section 54-5821, Idaho Code, be, and the same is hereby
amended to read as follows:

54-5821. RENEWAL AND REINSTATEMENT OF LICENSE AND REGISTRATION. All
licenses or registrations issued under the provisions of this chapter shall
be subject to annual renewal and shall expire unless renewed in the manner
prescribed by the board regarding applications for renewal and fees. Li-
cense or registration renewal and reinstatement shall be in accordance with
section 67-2614, Idaho Code. A barber school or cosmetology school licensed
under the provisions of this chapter that fails to renew on or before the ex-
piration date may request retroactive reinstatement to the date of expira-
tion as provided in this section. TIf the board finds that such school has
paid the renewal fee within ninety (90) days of the failure to renew, there
being no other cause for the school's license to have been lapsed or can-
celed, and the school has paid all costs and penalties related to the license
renewal and reinstatement required by law or rule, the board may retroac-
tively renew said license to the date of expiration of the previous license.
The school may continue to operate during the time period required by the
board for consideration of the reinstatement request.

Approved March 17, 2020

CHAPTER 164
(S.B. No. 1316)

AN ACT

RELATING TO WATER; AMENDING SECTION 42-204, IDAHO CODE, TO PROVIDE THAT
CERTAIN PERMITS MAY BE GRANTED UPON CONDITIONS SET FORTH IN SPECIFIED
LAW, TO REVISE PROVISIONS REGARDING CONSTRUCTION WORK AND THE APPLI-
CATION OF WATER TO FULL BENEFICIAL USE, TO PROVIDE FOR EXTENSIONS OF
TIME, TO PROVIDE FOR PERMITS HELD BY MUNICIPAL PROVIDERS FOR REASONABLY
ANTICIPATED FUTURE NEEDS, TO PROVIDE A PROCEDURE, TO REVISE PROVISIONS
REGARDING AGGRIEVED PERMIT HOLDERS, TO REMOVE PROVISIONS REGARDING
THE EXCAVATION AND CONSTRUCTION OF CERTAIN DIVERSION WORKS, TO PROVIDE
FOR THE RELINQUISHMENT OF CERTAIN RIGHTS, AND TO MAKE TECHNICAL COR-
RECTIONS; AMENDING SECTION 42-217, IDAHO CODE, TO REVISE PROVISIONS
REGARDING PROOF OF APPLICATION TO BENEFICIAL USE; AMENDING SECTION
42-218a, IDAHO CODE, TO REVISE PROVISIONS REGARDING LAPSES OF PERMITS;
AMENDING SECTION 42-219, IDAHO CODE, TO REVISE PROVISIONS REGARDING
THE ISSUANCE OF LICENSES; AND AMENDING SECTION 42-220, IDAHO CODE, TO
CLARIFY THAT CERTAIN PROVISIONS SHALL APPLY TO WATER RIGHT LICENSES AND
TO MAKE TECHNICAL CORRECTIONS.

Be It Enacted by the Legislature of the State of Idaho:

SECTION 1. That Section 42-204, Idaho Code, be, and the same is hereby
amended to read as follows:
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42-204. EXAMINATION -- PERMIT -- COMMENCEMENT OF WORK -- EXTENSIONS
-—- APPEAL. (1) On receipt of the application, which shall be of a form pre-
scribed by the department of water resources, it shall be the duty of that de-
partment to make an endorsement thereon of the date of its receipt+ and to ex-
amine said application and ascertain if it sets forth all the facts necessary
to show the location, nature and amount of the proposed use. If upon such
examination the application is found defective, it shall be the duty of the
department of water resources to return the same for correction or to corre-
spond with the applicant to obtain the needed information or amendments. If
the application is returned to the applicant or the department shall request
additional information and the applicant fails to return the corrected ap-
plication or to supply the needed information within thirty (30) days, the
department may void the record of said application and notify the applicant
of such action. If the corrected application is returned or the informa-
tion is supplied after thirty (30) days, such corrected application shall
be treated in all respects as a new application, and the priority of the right
initiated shall be determined by the date of receipt+ in the office of the de-
partment; of the corrected application or additional information; provided,
that upon request, and good cause appearing therefor, the director of the de-
partment of water resources may grant an extension of time within which to
return the corrected application or supply needed information. All applica-
tions whieh-shall that comply with the provisions of this chapter and with
the regulations of the department of water resources shall be numbered in
such manner as will aid in their identification, and it shall be the duty of
the department to approve all applications+ made in proper form—whieh that
contemplate the application of water to a beneficial use: provided, that the
department may deny any such application, or may partially approve and grant
a permit for a lesser quantity of water than applied for, or may grant a per-
mit upon conditions as provided in theprecedingseetion this chapter.

(2) The department of water resources shall issue a permit for any ap-
proved application, make a record of the approval and provide a copy of the
permit to the applicant, who shall be authorized, on receipt thereof, to pro-
ceed with the construction of the necessary works for the diversion of such
water+ and to take all steps required to apply the water to a beneficial use
and perfect the proposed appropriation.

(3) The provisions of this subsection shall not apply to permits held
by municipal providers for reasonably anticipated future needs. For all
other permits, tThe department shall require that actual construction work
and application of the water to full beneficial use shall be complete within
a period of five (5) years from the date of such approval, but may limit £he
permit development to a less shorter period than isnamed requested in the
application, and the permit shall set forth the date when beneficial appli-
cation of the water to be diverted by such works shall be made. Sixty (60)
days before the date set for the completion of the appropriation of water
under any permit, the department shall forward a notice to the appliecant
permit holder by certified mail at his the permit holder's address of record
of the date for such completion, which said notice shall advise the appliecant
permit holder of the necessity of submitting anaffidawvit a statement of
completion showing proof of beneficial use or a request for an extension of
time on or before said date+Preowvided-that. The department may approve a
timely request for an extension of time in the following circumstances:

(+a) In cases where the applicant permit holder is prevented from pro-

ceeding with his construction, work, or application of water to full

beneficial use by his the permit holder's failure to obtain necessary
consent or final approval or rejection from the federal government be-
cause of the pendency of an application for right-of-way or other matter
within the jurisdiction of the United States, by state, county, city or
other local government permitting or administrative action or process
related to the appliecant's permit holder's land or water development,
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or by litigation of any nature which might bring his the permit holder's
title to said water in question, the department of water resources, upon
proper showing of the existence of any such condition, and being con-
vinced that said appliecant permit holder is proceeding diligently and
in good faith, shall extend the time so that the amount of time lost by
such delays shall be added to the time given in the original permit, or
in any subsequent grant of extension pursuant to subseetien—{(2)+—3)+
4)—-oxr{(6) paragraph (b), (c), (d), or (f) of this subsection, for each
and every action required.

(2b) The time for completion of works and application of the water to
full beneficial use under any permit involving the diversion of more
than twenty-five thousand (25,000) acre-feet in one (1) irrigation sea-
son for a project of no less than five thousand (5,000) acres+ may, upon
application to the director of the department of water resources sup-
ported by a showing that additional time is needed on account of the time
required for organizing, financing and constructing works of such large
size, be extended by the director of the department of water resources
for up to twelve (12) years beyond the initial development deadline
contained in the permit, or beyond a grant of extension pursuant to
the provisions of subseetion—{1) paragraph (a) of this subsection:

Provided, that no such extension shall be granted unless the a applieant
permit holder for such extension shall show that there has been actually
expended toward the construction of said diversion, including expen-
ditures for the purchase of rights-of-way and property in connection
therewith, at least one hundred thousand dollars ($100,000).

(3c) The time for completion of works and application of the water to
full beneficial use under any permit involving the construction of a
reservoir of more than ten thousand (10,000) acre-feet capacity or for
the appropriation of water to be impounded in such reservoir of more
than ten thousand (10,000) acre-feet capacity+ may be extended by the
director of the department of water resources upon application to the
director if the permittee permit holder establishes that the permittee
permit holder has exercised reasonable diligence and that good cause
exists for the requested extension.

(4d) The time for completion of works and application of the water to
full beneficial use under any permit involving the diversion of two (2)
or more cubic feet per second or the development or cultivation of one
hundred (100) or more acres of land may be extended by the director of
the department of water resources upon application by the permittee
permit holder for an additional period up to ten (10) years beyond the
initial development deadline contained in the permit, or beyond a grant
of extension pursuant to the provisions of subseetien—{1) paragraph (a)
of this subsection, provided the permittee permit holder establishes
that the permittee permit holder has exercised reasonable diligence and
that good cause exists for the requested extension.

(5e¢) In connection with permits held by the United States, or the Idaho
water resource board, whether acquired as the original applicant+
by assignment or otherwise, the director of the department of water
resources may extend the time for completion of the works and applica-
tion of the water to full beneficial use for such additional period or
periods of time as he the director may deem necessary upon application
an extension request supported by a showing that such additional time is
required by reason of the status of plans, authorization, construction
fund appropriations, construction, or any arrangements whieh that are
found to be requisite to completion of the construction of such works.
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(éf) 1In all other situations not governed by these provisions, the

department may grant one (1) extension of time, not exceeding five

(5) years beyond the date originally set for completion of works and

application of the water to full beneficial use, or beyond any grant of

extension pursuant to the provisions of subseetioen {1} paragraph (a) of
this subsection, upon request for extension received on or before the
date set for completion, provided good cause appears therefor.

(4) For permits held by municipal providers for reasonably anticipated
future needs, the permit development period shall correspond to the plan-
ning horizon authorized by the permit, which may not be extended. During the
permit development period, the municipal provider shall periodically sub-
mit to the department incremental statements of completion showing proof of
beneficial use consistent with the provisions of section 42-217, TIdaho Code.
Each such incremental statement shall document the extent of application of
water to beneficial use during the most recent reporting interval. Each in-
cremental statement shall be prepared by a certified water rights examiner,
unless the permit holder is not asserting any additional increment of bene-
ficial use during that reporting interval. The department shall set and may
later adjust the duration of any reporting interval for any permit, which
shall be made a condition of the permit, to any duration not shorter than
five (5) years. Sixty (60) days before the end of each reporting interval,
the department shall forward a notice to the municipal provider by certified
mail to its address of record specifying the date the incremental statement
is due. Unless an extension of the deadline for the incremental statement is
requested by the municipal provider prior to the deadline, and the extension
is approved by the director upon a showing of good cause, failure to timely
submit an incremental statement shall result in a lapse of that portion of
the permit that has not previously been licensed or for which an incremental
statement of completion showing proof of beneficial use has not been submit-
ted. Such lapsed permit portion may be reinstated only in accordance with
the provisions of section 42-218a, Idaho Code. For reasonably anticipated
future needs permits existing on July 1, 2020, the department shall have one
(1) year from July 1, 2020, either to issue a license, where proof already
has been submitted, or to modify the permit to conform to the provisions of
this section by establishing future reporting intervals for periodic proof
statements, by establishing the date for the final proof statement corre-
sponding with the end of the planning horizon authorized by the existing per-
mit, and by updating approval conditions to clarify whether information that
must be submitted with proof of beneficial use is due at each reporting in-
terval or only with the final proof statement.

(5) Any applicantfeeling-himself permit holder aggrieved by the deci-
sion of the department of water resources regarding hisapplication its re-
quest for extension may request a hearing before the director in accordance

with section 42-1701A(3), Idaho Code, for the purpose of contesting the de-
cision and may seek judicial review pursuant to section 42-1701A(4), Idaho
Code, of any final dec1s:.on of the director follow1ng the hear:.ng
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(6) The holder of any permit who shall fail Subject to the provisions

for reinstatement as provided in section 42-218a, Idaho Code, a permit
holder who fails to comply with the provisions of this section within the
time or times specified shall be deemed to have abandorned relinquished all
rights under his its permit or, in the case of a permit held by a municipal
provider for reasonably anticipated future needs, the permit holder shall be
deemed to have relinquished all rights under any portion of the permit that
has not previously been licensed or for which an incremental statement of
completion showing proof of beneficial use has not been submitted.

SECTION 2. That Section 42-217, Idaho Code, be, and the same is hereby
amended to read as follows:

42-217. PROOF OF APPLICATION TO BENEFICIAL USE. (1) On or before the
date set for the beneficial use of waters appropriated under the provisions
of this chapter, or the date set for submission of an incremental statement
of completion showing proof of beneficial use, the permit holder shall sub-
mit a statement on a form furnished by the department of water resources that
he the permit holder has used such water for the beneficial purpose allowed
by the permit. The statement shall include:

1-(a) The name and peost-office post office address of the permit

holder—;

2-(b) The permit number-;

3+(c) A description of the extent of the use+;

4-(d) In the case of a municipal provider, a rewvised-estimateofthe

reasonably antieipated future needs;—a rewvised description of the
current service area;—anda revised-planning horizon, —together with
appasep&a—te—suppe%t—::ng—deeumen—ta—t—kea—.,

5+ (e) The source of the water used-; and

6 (f) Such other information as shall be required by the-blank formfur—
nished by the department's form.

2) Such written proof-as may be required to -be submitted by such user

statement shall 1nc1ude fees as prov:.ded in subsectlon K. of section 42-221,
Idaho Code, or a field examination report prepared by a certified water
right examiner. For permits held by a municipal provider for reasonably
anticipated future needs, such statements shall be provided in accordance
with section 42-204 (4), Idaho Code.

(3) Upon receipt of such preof written statement and the fee as required
in section 42-221, Idaho Code, by the department of water resources the de-
partment shall examine, or cause to be examined:

1-(a) The place where such water is diverted and used; and, if the use

is for irrigation, he-shallaseertain the area and location of the land

irrigated and the nature of all the improvements which have been made as

a direct result of such use.

2-(b) The capacities of the ditches or canals or other means by which

such water is conducted to such place of use; and the quantity of water

whieh that has been beneficially applied for irrigation or other pur-
poses.

(4) The department or the person making such examination under the di-
rection of the department shall prepare and file a report of the investiga-
tion: provided, that whenever an irrigation project is developed in the name
of an association, company, corporation, irrigation district or the United
States as provided in section 42-219, Idaho Code, proof of beneficial use
shall be made by the permit holder. The lands upon which the water has been
used need not be described by legal subdivisions, but may be described as
provided in section 42-219, Idaho Code, and it shall only be necessary to
show in such cases that the quantity of water beneficially applied for ir-
rigation has been applied within the limits of the project.
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SECTION 3. That Section 42-218a, Idaho Code, be, and the same is hereby
amended to read as follows:

42-218a. LAPSE OF APPLICATION FOR FAILURE TO REQUEST EXTENSION OR SUB-
MIT PROOF OF APPLICATION TO BENEFICIAL USE -- NOTICE OF LAPSING. (1) A permit
upon which the proof of beneficial use, or an incremental statement of com-
pletion showing proof of beneficial use, has not been submitted, or a request
for extension of time has not been received on or before the date set for such
proof or incremental statement, shall lapse and be of no further force nor
effect. For a permit held by a municipal provider for reasonably anticipated
future needs, such lapse shall not apply to any portion of the permit that has
been previously licensed or for which an incremental statement of completion
showing proof of beneficial use has been submitted. Notice of said lapsing
shall be sent by the department to the permit holder at the address of record
by regular mail.

(+2) Within sixty (60) days after such notice of lapsing, the depart-
ment may, upon a showing of reasonable cause, reinstate the permit with the
priority date advanced a time equal to the number of days that said showing is
subsequent to the date set for proof.

(23) 1In connection with a proof of beneficial use statement submitted
more than sixty (60) days after such notice of lapsing, the director shall
require all of the following items to be submitted to the department:

(a) A report prepared by a certified water right examiner as the re-

sult of an examination to clearly confirm and establish the extent of

the beneficial use of water established in connection with the permit
during the time authorized by the permit and any extensions of time pre-
viously approved. The report shall be on the form or forms specified
by the director and shall provide the information specified in section

42-217, Idaho Code, for confirming beneficial use and such other infor-

mation as may be required by the director.

(b) A statement of reasonable cause for filing a late proof of benefi-

cial use.

(c) A reinstatement fee of two hundred fifty dollars ($250).

Upon finding that beneficial use had occurred during the authorized period
and upon a showing of reasonable cause for filing a late proof of beneficial
use, the director may reinstate the permit with the priority date advanced to
the day that proof of beneficial use was received.

(34) The original priority date of a lapsed permit shall not be rein-
stated except upon a showing of error or mistake of the department.

SECTION 4. That Section 42-219, Idaho Code, be, and the same is hereby
amended to read as follows:

42-219. TISSUANCE OF LICENSE -- PRIORITY. (1) Upon receipt by the
department of water resources of all the evidence in relation to such final
proof, it shall be the duty of the department to carefully examine the same,
and if the department is satisfied that the law has been fully complied with
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and that the water is being used at the place claimed and for the purpose
for which it was originally intended, the department shall issue to such
user or users a license eeanfirming sueh corresponding to the beneficial
use. Such license shall state the name and pest-offiece post office address
of such user, the purpose for which such water is used and the quantity of
water whieh that may be used, which in no case shall be an amount in excess

of the amount that has been benef1c1ally applled A—l—J.—eeﬁse—may—be—l—ssued

this chapter for suchuse- For permits held by a municipal provider for rea-

sonably anticipated future needs, a license may be issued incrementally for
an amount corresponding to the beneficial use demonstrated to the satisfac-
tion of the department in each incremental statement of completion showing
proof of beneficial use submitted pursuant to section 42-204(4) , Idaho Code,
which amount, together with any previously licensed portion of said permit,
shall not exceed the initial quantity authorized under the permit. The final
incremental license at the end of the planning horizon shall be issued for
an amount corresponding to the beneficial use. The director shall condition
the license to prohibit any transfer of the place of use outside the service
area, as defined in section 42-202B, Idaho Code, or to a new nature of use
of amounts held for reasonably anticipated future needs together with such
other conditions as the director may deem appropriate.

(2) If such use is for irrigation, such license shall give a descrip-
tion, by legal subdivisions, of the land whieh—is irrigated by such water,
except that the general description of a place of use described in accordance
with subsection (5) or (6) of this section may be described using a digi-
tal boundary, as defined in section 42-202B, Idaho Code. If the use is for
mun:l.c:Lpal purposes, the license shall descrlbe the serv:Lce area and-shall

£eHea:seﬁaber—aﬂ-‘a=e—1—pa—ted—ﬁu-t—u-re—ﬁeeds as prov1ded in sectlon 42 202B (9) ,

Idaho Code.

(3) Such license shall bear the date of the application for, and the
number of, the permit under which the works from which such water is taken
were constructed, the date when proof of beneficial use of such water was
made, and also the date of the priority of the right confirmed by such li-
cense.

(4) The date of priority confirmed by the license shall be the date of
the application for the permit for the construction of the works from which
the water is taken, and to which the right relates, provided there has been
no loss of priority under the provisions of this chapter. Whenever proof
of the beneficial application of water shall be offered subsequent to the
date stated in the permit, or in any authorized extension thereof, when such
beneficial application shall be made, the proof shall be taken, if received
by the department within the sixty (60) days prescribed in the preceding
section. TIf the proof taken is satisfactory to the department of water
resources, a license shall be issued by the department the same as though
proof had been made before the date fixed for such beneficial application.
The priority of the right established by the proof shall not date back to
the date of the application for the permit to which the right would relate
under the provisions of this chapter, but shall bear a date which-shall be
subsequent to the date of the application, a time equal to the difference
between the date set in the permit, or extension thereof, for such beneficial
application of water and the date of proof.
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(5) For irrigation projects where the canals constructed cover an area
of twenty-five thousand (25,000) acres or more, or within irrigation dis-
tricts organized and existing as such under the laws of the state of Idaho,
the license issued shall be issued to the persons, association, company,
corporation or irrigation district owning the project, and final proof may
be made by such owners for the benefit of the entire project. It shall not
be necessary to give a description of the land by legal subdivisions, but a
general description of the entire area under the canal system shall be suffi-
cient. The water diverted and the water right acquired thereby shall relate
to the entire project, and the diversion of the water for the beneficial use
under the project shall be sufficient proof of beneficial use without regard
as to whether each and every acre under the project is irrigated or not.

(6) For an irrigation project developed under a permit held by an as-
sociation, company, corporation or the United States to divert and deliver
or distribute surface water under any annual charge or rental for benefi-
cial use by more than five (5) water users in an area of less than twenty-five
thousand (25,000) acres, the license issued shall be issued to the permit
holder. For the place of use description in the license issued for the ir-
rigation project, it shall be sufficient to provide a general description
of the area within which the total number of acres developed under the per-
mit are located and within which the location of the licensed acreage can be
moved provided there is no injury to other water rights.

(7) Subject to other governing law, the location of the acreage irri-
gated within a generally described place of use, as defined in accordance
with subsections (5) and (6) of this section and as filed with the department
pursuant to section 43-323, Idaho Code, may be changed without approval un-
der the provisions of section 42-222, Idaho Code. However, the change shall
not result in an increase in either the rate of flow diverted or in the to-
tal number of acres irrigated under the water right and shall cause no injury
to other water rights. If the holder of any water right seeks to challenge
such a change, the challenge may only be brought only as an action initiating
a contested case before the department, pursuant to the administrative pro-
cedure act, chapter 52, title 67, Idaho Code. Nothing in this section shall
be construed to grant, deny or otherwise affect an irrigation district's au-
thority to deliver water to areas outside the boundaries of such district.

(8) In the event that the department shall find that the applicant has
not fully complied with the law and the conditions of permit, it may issue
a license for that portion of the use whieh that is in accordance with the
permit,; or may refuse issuance of a license and void the permit. Notice of
such action shall be forwarded to the permit holder by certified mail. The
applicant may contest such action by the department pursuant to section
42-1701A(3) , Idaho Code.

SECTION 5. That Section 42-220, Idaho Code, be, and the same is hereby
amended to read as follows:

42-220. EFFECT OF LICENSE. Suchlicense Water right licenses shall be
binding upon the state as to the right of such licensee to use the amount of
water mentioned therein; and shall be prima facie evidence as to such right;
and all rights to water confirmed under the provisions of this chapter, or by
any decree of court, shall become appurtenant to, and shall pass with a con-
veyance of, the land for which the right of use is granted. The right to con-
tinue the beneficial use of such waters shall never be denied nor prevented
for any cause other than the failure, on the part of the user or holder of such
right, to pay the ordinary charges or assessments which may be made or levied
to cover the expenses for the delivery or distribution of such water, or for
other reasons set forth in this title: provided, that when water is used for
irrigation, no such license or decree of the court allotting such water shall
be issued confirming the right to the use of more than one (1) second foot of
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water for each fifty (50) acres of land so irrigated, unless it can be shown
to the satisfaction of the department of water resources in granting such 1li-
cense, and to the court in making such decree, that a greater amount is nec-
essary, and neither such licensee nor any-one anyone claiming a right under
such decree, shall at any time be entitled to the use of more water than can
be beneficially applied on the lands for the benefit of which such right may
have been confirmed, and the right to the use of such water confirmed by such
license shall always be held subject to the local or community customs, rules
and regulations which may be adopted from time to time by a majority of the
users from a common source of supply, canal or lateral from which such water
may be taken, when such rules or regulations have for their object the eco-
nomical use of such water.

Approved March 17, 2020

CHAPTER 165
(S.B. No. 1357)

AN ACT
RELATING TO JUDGES; AMENDING SECTION 59-502, IDAHO CODE, TO REVISE THE
SALARY OF JUSTICES OF THE SUPREME COURT.

Be It Enacted by the Legislature of the State of Idaho:

SECTION 1. That Section 59-502, Idaho Code, be, and the same is hereby
amended to read as follows:

59-502. SALARIES OF JUDGES. (1) Commencing on July 1, 2013820, the
salary of the justices of the supreme court shall be one hundred fifty-five
seven thousand £we eight hundred dollars ($1555+200157,800) per annum.

(2) Commencing on July 1, 2018, judges of the court of appeals shall re-
ceive an annual salary in an amount of ten thousand dollars ($10,000) less
than the annual salary of a supreme court justice.

(3) Commencing on July 1, 2017, district judges shall receive an an-
nual salary in an amount of six thousand dollars ($6,000) less than the an-
nual salary of a judge of the court of appeals.

(4) Commencing on July 1, 2017, magistrate judges shall receive an an-
nual salary in an amount of twelve thousand dollars ($12,000) less than the
annual salary of a district judge.

(5) Salaries shall be paid on regular pay periods not less frequently
than monthly as determined by order of the supreme court as due out of the
state treasury, but no justice of the supreme court or judge of the district
court or magistrate shall be paid his salary, or any part thereof, unless he
shall first take and subscribe an oath that there is not in his hands any mat-
ter in controversy not decided by him, which has been finally submitted for
his consideration and determination thirty (30) days prior to his taking and
subscribing said oath.

Approved March 17, 2020



