Form 42-248/42-1409(6) Rev. 6/22 ’ R E C E EVE D

STATE OF IDAHO JAN 15 2026
DEPARTMENT OF WATER RESOURCES

DEPT. OF WATER RESOURCES

NOTICE OF CHANGE IN WATER RIGHT OWNERSHIP  EASTERNREGION

1. List the numbers of all water rights and/or adjudication claim records to be changed. If you only acquired a portion of the water right
or adjudication claim, check “Yes” in the “Split?” column. If the water right is leased to the Water Supply Bank, check “Yes”. If you

are not sure if the water right is leased to the Water Supply Bank, sc¢ #7 of the instructions.
Lo 29D
. . ) Leased to Water . . . Leased to Water
Water Right/Claim No. Split? Supply Bank? ‘Water Right/Claim No. Split? Supply Bank?
20-11658 9K~ | Yes [ Yes O Yes [] Yes []
Yes [] Yes [] Yes [ Yes []
Yes [ Yes [ Yes [ Yes []
Yes [ Yes [ Yes [ Yes [
Yes [ Yes [] Yes ] Yes []
2. Previous Owner’s Name: Hugh Selznick, Mary Selznick
Name of current water right holder/claimant
3. NewOwner(s)/Claimant(s): MHC, LLC
New owner(s) as listed on the conveyance document Name connector [ Jand [Jor
4605 W Buckskin Rd Pocatello ID 83201
Mailing address City State Zip
208-406-9523 mark@pcspocatello.com
Telephone Email

4. If the water rights and/or adjudication claims were split, how did the division occur?
[] The water rights or claims were divided as specifically identified ina deed, contract, or other conveyance document.
] The water rights or claims were divided proportionately based on the portion of their place(s) of use acquired by the new owner.

5. Date you acquired the water rights and/or claims listed above: September 11, 2011

6. Do you own the land identified as the water right place of use? Yes [ Nol
o Ifno, attach evidence that written notice of the change of water right ownership has been delivered to the landowner of record.

7. This form must be signed and submitted with the following REQUIRED items:
@ A copy of the conveyance document — warranty deed, quitclaim deed, court decree, contract of sale, etc. The conveyance
document must include a legal description of the property or description of the water right(s) if no land is conveyed.
@ Plat map, survey map or aerial photograph which clearly shows the place of use and point of diversion for each water right
and/or claim listed above (if necessary to clarify division of water rights or complex property descriptions).
[@ Filing fee (see instructions for further explanation):
o $25 per undivided water right.
o $100 per split water right.
o No fee is required for pending adjudication claims.

[J If water right(s) are le§sed to the Watkr Supply Bank AND there are multiple owners, a Lessor Designation form is required.
[ If water right(s) are | to the W4tdr Supply Bank, the individual owner or designated lessor must complete, sign and submit an
IRSF 9.
3 Sl I, Manager 01/06/2026
ature of new erfclaigpant Title, if applicable Date
Theresa Mansfiel
Print name X
Signature:
Signature of new owner/claimant Title, if applicable Date
Print name
For IDWR Office Use Only:
Receipted by m p Dat Receipt No. Receipt j 5 =

Active in the Water Supply Bank? Yes [] No [] If yes, forward to the State Office for processing W-9 received? Yes [] No[]
Name on W-9 Approved by. % Processed bys\& Date ch
st ahain hecsived. Do Not S 6o homie. . "Pod on (phopety O wned % T

aoiwofic. rught 5#1/ Norsthurin e pesdty
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PO Box 83720

(208) 334-2301

Filing Fee: $0.00

STATE OF IDAHO
Office of the secretary of state, Phil McGrane

ANNUAL REPORT
Idaho Secretary of State

Boise, ID 83720-0080

0006553102

For Office Use Only

-FILED-

File #: 0006553102
Date Filed: 12/3/2025 11:56:15 AM

Entity Name and Mailing Address:
Entity Name:

Secretary of State is:

The file number of this entity on the records of the Idaho 0000097318

MHC, L.L.C.

the idaho Secretary of State was:

Address 4605 W BUCKSKIN RD
POCATELLO, ID 83201-5085
Entity Details:
Entity Status Active-Existing

This entity is organized under the laws of;
If applicable, the old file number of this entity on the records of W28064

IDAHO

The registered agent on record is:

Registered Agent

THERESA MANSFIELD
Registered Agent

Physical Address

4605 W BUCKSKIN RD
POCATELLO, 1D 83201

Mailing Address

Limited Liability Company Managers and Members

Name

Tltle

Business Address

Theresa Mansfield

Member

4605 WEST BUCKSKIN
POCATELLO IDAHO 83201, 1D 83201

Job Title: manager

Theresa Mansfield

The annual report must be signed by an authorized signer of the entity.

12/03/2025

Sign Here

Date

Page 1 of 1

Page 1 of 1
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OFFICIAL RECORD BK# 847  FEE 18.00 DEPUTY MEW
BANNOCK COUNTY IDAHO RECORDED AT REQUEST OF

PioneerTitleCo PoerTeFesale

GOING §CYORD 21114271 2011 Sep 26 AM 10:43:10

135 N. Arthur Ave./ Pocatello, Idabo R3204 Elewonm"y Recorded by SImp]mIe
(208) 2339595

Order No. 20101640 SCLV
WARRANTY DEED

For Value Received
New Stream RE Funding 23, LLC, a Delaware limued hability company

hereinafler refermed 1o as Grantor. docs hereby grant, bargain, sell. warmant and canvey untn
MHC, L 1.C.

heteinafter seferred to as Grantee, whose cutrent adiress 1 4605 W. Buckskan Rd,, Pocatello, 1D §3201 the
following described prepuses, w-wil:

SEE EXHIBIT A ATTACHED HERETO AND MADE A PART HEREOF.

To HAVE AND TO HOLD the said premises, with theit appurtenances unto the said Grantée(s), and Grantee(s)
tus Berrs and assigns forover. And the said Grantor(s) does (do) hereby covenant to and with the said Grantee(s), that
the Grantor(s) is/ars the owner(s) in fos simple of s premines; that sakd promises are free from ail endumbrances
EXCEPT those to which this conveyance it expressly made au'bjm a.b& those made, suifersd or done by the
Granteeds), and subject to US. Patent reservations, et L :upth of way and
sgrcements. (if any) of record, and current years faxes, levics, and s s, includes gasion and utility
assessments, (if any) which are not yet duc and payable. and that Grantor(s} will warrant and defond the same from
all claims whatsoever.

Dated: Septernber 20, 2011

‘Géws:mm RE {ulul!np 23, LLC
it o Peawnsi Jtaz Dot .
L ﬂm Valderrama

< By . Title:

{44,;»,;';, Clena Croenz

STATE OF CO(\ nu)%w .'
county oF ¢ ‘fﬁf_’—ld ; a \ngocwld

ne
On this QS day of Sepiember, in lh: iﬂr 0[20‘1 befare me the undersigned, a notary public,

personally agpeared A __ . known or identified to be
S D[tllc bher(s) geeis) in o limned lisbdity company, of New
Sueam RE Ftu:dmg 23, L1.C, 2 Delaware limited bability company and the her(s)/ er(s) who
brcribed said hrmited labil pame 1o the foregoing and acknowledged t0 me that

he'sheithey executed the same n said Lum‘k:n! lisbility company name.

[a e
‘wiola.ry F‘uhh: of

3 . comssmnrnplrn J,.I—-:!—-— QQ{E




Instrument: 21114271 Page®©

EXHIBIT A
A parcel of land located in the South ; of the Southwest ¥ of the Southwest Y of Section 24, Township 6
South, Range 35 East, Boise Meridian, Bannock County, Idaho, said parcel being more particularly
described as follows:

Beginning at the Southwest comer of said Section 24, said comner being marked by a found Bannock
County brass cap monument; thence North 0°02'16™ East along the West line of said Section 24, 151.25
feet to a point on the southerly right-of-way line of Buckskin Road; thence easterly along said southerly
right-of-way line of Buckskin Road for the following five courses and distances;

North 85%44754" East, 454,60 feet to a point of tangency with a 1030.00 foot radius curve:

Thence easterly along a curve to the left, said curve having a central angle of 16°35'05", a radius of
1030.00 feet and a chord bearing of North 77°27'22" East, for an arc length 0f 298.14 fect 1o a point of
angency;

Thence North 69°09°49" East, 216.29 feet to a point of tangency with a 970.00 foot radius curve;

Thence easterly along a curve to the right, said curve having a central angle of 4°20°23", a radius of 970.00
feet and a chord bearing of North 71°20°00™ East, for an arc length of 73.47 [eel to a point of langency;
Thence North 73°30° 12" East, 315.07 feet to a point on the West 1/16" line of said Section 24;.

Thence South 0°04°43" East along said West 1/16™ line, 431.63 feet to the West 1/16" comer on the South
line of said Section 24, said comer being marked by a found 5/8-inch diameter rebar with an aluminum cap
stamped “LS 4430"; thence South 89°39°46™ West along the South line of said Section 24, 1317.90 feet 10
the True Point of Beginning. .

?\7—'—\4——



State of Idaho
Department of Water Resources

Water Right

29-11658
STOCKWATER

The map depicts the place of use for the water use listed above and point(s) of diversion of this right as currently
derived from interpretations of the paper records and is used solely for illustrative purposes. Discrepancies between the

computer representation and the permanent document file will be resolved in favor of the actual water right documents
in the water right file.

(MaplcentergisliniTO6SHR35E

0.03 0.06 . , _ Quarter Quarters
[__1PLS Sections

CTownships
Place of Use Boundary
| : O Point of Diversion
Da; cr;ted: 11-:/26,’2025
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All rights reserved




OFFICIAL RECORD BK# 947  FEE 16.00 DEPUTY MEW
BANNOCK COUNTY IDAHO RECORDED AT REQUEST OF

Pioneer Titte Pocatello

PioneerTitleCo.
GOINE BEYOND 21114271 2011 Sep 26 AM 10:43:10

135 N. Arthur Ave. / Pocatello, Idaho 83204 Electronically Recorded by Simpliile
(208) 2339595

Order No. 20101640 SCE=T
WARRANTY DEED

For Value Received "
New Stream RE Funding 23, LLC, a Delaware limited liability corpany -

hereinafter referred to as Grantor, docs hereby grant, bargain, sell, warrant and convey unto
MHC, LL.C.

hereinaRer referred to as Grantee, whose current address is 4605 W. Buckskin Rd., Pocatello, ID §3201 the
following described premises, to-wit:

SEE EXHIBIT A ATTACHED HERETO AND MADE A PART HEREOF.

To HAVE AND TO HOLD the said premises, with their app es unto the said Grantee{s), und Grantec(s)
his heirs and assigns forever. And the said Grantor(s) does (do) bereby covepant to and with the said Grantee(s), that
the Grantor(s) itfare the ownet(s] in fee simple of sud premises; that said premises age free from ull encumbrances
EXCEPT those to which this conveyance is expressly made subject and those made, sulfered or dope by the
Grantee(s); and subject to U5, Patent reservations, et dedicati rights of way and
agreements, (if any) of record, and current years taxes, levies, and assessments, includes irrigation and utility
assessments, (if any) which are not yet duc and payable, and that Grantor(s) will wamant-and defend the same from

all claims whalsocver,

Dated: September 20, 2011

Stream RE Funding 23, LLC

270 J%Z{cz 72@-‘%

Valdesromo

Mar'e Clenz Greene

STATE OF COK‘. Rt o st .
counTY OF —Hgirfield . Q\d‘%&dd

O this _Qinogorsmma. in 'the of 2011, before me the undersigned, 2 potary public,
persanally appeared ﬂﬂﬁblﬂb&b&ﬂ i  known ot ideatified to be

= T of the e ger(s) in 2 limited liability company, of New
Stream RE Funding 23, LLC, 2 Delaware limited liability y and the bei(s)f gei{s) who
subscribed said limited liability company name to the foregos and dig:
hesshefthey execuled the same in said Limited liability company name.

ibg gk "
Notary Public of__w

Residing at
Commissiomlf
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EXHIBIT A
A parcel of land located in the South ¥ of the Southwest ¥4 of the Southwest ¥ of Section 24, Tovmship 6
South, Range 35 East, Boise Meridian, Bannnck County, Idzho, said parce! being mare particularly
described as follows:

Beginming at the Southwest comer of said Section 24, said comner being marked by a found Bannock
County brass cap monument; theace North 0°02° 16" East alon the West line of said Section 24, 151.25
feet 1o a point on the southecly right-of-way live of Buckskin Road; thence easterly along said southerly
right-of-way line of Buckskin Road for the following five courses and distances;

North 85°44"' 54" East, 454,60 feet to a point of tangency with a 1030.00 foot radius curve;

Thence eastecly along a eurve to the left, said eurve having a central angle of 16735°05”, a radius of
1030.00 feet and 1 chord bearing of North 77°27'22" Enst, for an arc longth of 208,14 feet to a point of
mngency;

Thence North 69°09°49” Dast, 216.29 feet to a point of tangency with a 970.00 foot radius curve;

Thenee easterly along a ciirve to the right, said curve having a ceatral angle of 4°2023", a radius 07 970.00
fect and 3 chord bearing of North 71%20°00" East, for an arc length of 73.47 feet to a paint of tangeacy;
Thience North 73%30' 12" East, 315,07 feet to & point on the West 1116* Line of said Section 24;

Thence South 0704"42" East along said West 1/16™ line, 431.63 feet to the West 1716 comer on the South

line of said Section 24, said corner being marked by a found 5/8-inch diameter rebar with an alumicum cap
stamped LS 4430"; thence South §9°39'46" West along the South line of sald Section 24, 1317.90 featto
the True Point of Beginning.




OFFICIAL RECORD BK# 947  FEE 16.00 DEPUTY MEW
BANNOCK COUNTY IDAHO RECORDED AT REQUEST OF

H H Pioneer Title Pocatello
PioneerTitleCo.
EOINE BEYOHRD 21114271 2011 Sep 26 AM 10:43:10
135 N. Artbar Ave. J Pocaiello, idabo 3204 Electronically Recorded by Simplifile
(208) 233-9595
Order No. 20101640 SCLT T\
WARRANTY DEED PN

For Vahie Received A s
New Stream RE Funding 23, LLC, a Delaware limited liability company \' "\
hereinafier referred to as Grantor, does hereby grant, bargain, sell, wamrant and convey unto S R
MHC, LL.C. T T

/
hereinafter referred to as Grantee, whose current address is 4605 W. Buckskin Rd., Ponu:llc. 1D 83301 l.'h:
following described premises, to-wit: | 1

RS
SEE EXHIBIT A ATTACHED HERETO AND MADE A PART HEREOF: 7 N N
,’J' /_,—-' \-I-“"_’_’
To HAVE AND TO HOLD the said premises, with their ap ces nto the said Grantée(s); and G )

his heirs and assigns forcver, And the said Grantor{s) does {do) berehy Elenm.! to and with the said Gﬂnlw(:), that
the Grantor(s) islare the ownez(s) in fee simple of said premiscs; that said piemises are frec from l'l*mmnbmnm
EXCEPT those to which this convcyance is expressly made subject and }hosomnin suffered or done by the
Grantee(s); and subject to U.S. Patent reservations, restrictions, dndmrinm, nis, rights of way and
agreements, (if amy) of record, and current years taxes, levies, and mesamcntl. ine rrrlggmd'n and utility
assessments, (if any) which are not yet due and payable, and that Grantor(s) wﬂ'l‘wnm and dcjmd the same from
all cluims whatsoever,

Dated: September 20, 2011 Sl TN
Ngw Stream RE Funding 23, LLC

s t%ﬁ{rflé}(f

By: / , Titbe:

5\ Mq ,‘r 2 Cleaa Gr—e&n.e_

<

STATE OF CO(\ n %w
COUNTY OF -Fal(-ﬁdd 7 W"ld

On this _a_i‘;a?crhwmba in the year nmn l;crm me the undersigned, 2 notary public,
persorally ww&_—_ known or ideantified to be

Bﬁéﬂﬂéﬂt cfthe member(s)'manager(s) in a limited halnllty company, of New
Stream RE Fuadin; 23, 1LC, s Delaware limited. Lability o and the )man {s) who

wbunbedsﬂdlmudluﬁihw:mmmm&c’ B and Iged t0 me that
hdshn-'lh:y :mted lﬁ: same 1 md !:mmd liability companynamc

s \ “,_ 7 .‘

A
Notary Public of

v 1 o Publc of_fgane otied T
- Commission expires: I = 50"— S )[3
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EXHIBIT A
A parce! of land located in the South ¥ of the Southwest ¥ of the Southwest V4 of Section 24, Township 6
South, Range 35 East, Boise Meridian, Bannock Coumty, Idaho, said parcel being more particularly
described as follows:

Beginning at the Southwest corner of zaid Section 24, said comer being marked by a fouud Bannack
County brass cap monument; thence North 0°02°16” East along the West line of said Section 24, 151.25
fect to 2 paint on the southerly right-of-way line of Buckskin Road; thence easterly along said southerly
right-of-way line of Buckskin Road for the following five conrses and distances;

North 85°44°54™ East, 454.60 feet to a point of tangency with a 1030.00 foot radius curve;
Thence easterly along a curve to the left, said curve having a central angle of 16°35°05”, a radius of ~ci NN
1030.00 feet and a chard bearing of North 77°27°22" East, for an arc length of 298.14 fezt to a point of £ e — N
tangency, — 3
Thence North 69°09'49™" East, 216.29 feet to a point of tangency with a 970.00 foot radius curve; —— =5 ‘
Thence easterly along 2 surve to the right, said curve having a central angle of 4°20°23", a radius of 970, OD o T
feet and a chord bearing of North 71°26'00 East, for an arc length of 73.47 feetlunpomlofl‘nngmcy. s
Thence North 73°30°12" East, 315.07 feet to a point on the West 1/16 line of said Section 24; '. ( “~
Thence South 0°04°43" East along said West 1/16® line, 431.63 feet to the West 1/16" comer on me-Suum

line of said Section 24, said comner being marked by a found 5/8-inch diameter rebar with an aluminum ¢ [
stamped “LS 4430”; thence South 89°39°46™ West along the South line of said Section 24, 1317.90- Ec.e;lo ™~
the True Point of Beginting. _/ R ..\




Instrument: 21114271 Page 9

EXHIBIT A
A parcel of land located in the South ¥ of the Southwest % of the Southwest % of Section 24, Township 6
South, Range 35 East, Boise Meridian, Bannock County, Idaho, said parcel being more particularly
described as follows:

Beginning at the Southwest comer of said Section 24, said corner being marked by a found Bannock |
County brass cap monument; thence North 0°02°16” East along the West line of said Section 24, 151. 25
feet to a point on the southerly right-of-way line of Buckskin Road; thence easterly along said southerly *

right-of-way line of Buckskin Road for the following five courses and distances;

North 85°44°54” East, 454.60 feet to a point of tangency with a 1030.00 foot radius curve; he——
Thence easterly along a curve to the left, said curve having a central angle of 16°35°05”, a radius-of.

1030.00 feet and a chord bearing of North 77°27°22" East, for an arc length of 298.14 feet, 10 a-point of
tangency; N LS
Thence North 69°09°49” East, 216.29 feet to a point of tangency with a 970.00 foot radms curve; |

Thence easterly along a curve to the right, said curve having a central angle of 4°20°23”, & radius.of 970: 00

feet and a chord bearing of North 71°20°00” East, for an arc length of 73.47 feet to a point ¢ Df tang;ncy/ ¢

Thence North 73°30°12” East, 315.07 feet to a point on the West 1/1 6" line of said’ Swzmn 24,\

Thence South 0°04°43” East along said West 1/16® line, 431.63 feet to the West IhG“‘ corner on the South
line of said Section 24, said corner being marked by a found 5/8-inch diameter rebar with an alurmnum cap

stamped “LS 4430”; thence South 89°39°46” West along the South lme of sald Sec‘rmn ”¢"[3 L? 90 feet to
the True Point of Beginning. ; .

» AN -‘-~-l.‘§__' —
X~ H N




OFFICIAL RECORD BK# 928 FEE $16.00 DEPUTY DQ
BANNOCK COUNTY IDAHO RECORDED AT REQUEST OF

ALLIANCE TITLE - POCATELLO
21001701 2010 FEB 01 PM 02:11:00
Electronically Recorded by Simplifile

Recording Requested By,

And After Recording, Return To:

Larry E. Prince THIS INSTRUMENT FILED FOR RECORD BY
Holland & Hart LLP ALLIANCE TITLE AND ESCROW AS AN
0. Box ACCOMMODATION ONLY. T HAS NOT BEEN
Boise, ID 83701-2527 gy ayiNEn A TO ITS EXECUTION ORAS TO TS
Frraes et TTTTE
WARRANTY DEED

Grantor: New Stream Real Estate, LLC (fka Charter Oak Real Estate Fund, LLC), a
Delaware limited liability company

Grantee: New Stream RE Funding 23, LLC, a Delaware limited liability company

Legal description:

The following described property (“Real Property”) situated in Bannock County, Idaho,
and described as follows:

Southwest 1/4 of the Northwest 1/4 and the West 1/2 of the
Southwest 1/4 of Section 24, Township 6 South, Range 35 East,
Boise Meridian, Bannock County, Idaho.

Excepting Therefrom:

A parcel of land located in the West 1/2 of the Southwest 1/4 of
Section 24, Township 6 South, Range 35 East, Boise Meridian,
Bannock County, Idaho, more particularly described as follows:

BEGINNING at the South 1/16 Corner to the West line of said
Section 24, said corner being marked by a found 1/2-inch diameter
rebar with a yellow plastic cap stamped PE/LS 4440,

Thence North 0°02°16” East along the West line of said Section 24
a distance of 478.03 feet;

Thence South 46°00°44” East, 766.01 feet;
Thence South 45°53°49” West, 311.47 feet;

Thence North 65°43°41” West, 359.66 feet to a point on the West
line of said Section 24,



Instrument: 21001701

Thence North 0°02°16” East along the West line of said Section 24
a distance of 122.89 feet to the TRUE POINT OF BEGINNING.

THE GRANTOR, New Stream Real Estate, LL.C, a Delaware limited liability company,
whose address is 38-C Grove Street, Ridgefield, CT 06877 (“Grantor”), for good and valuable
consideration received, hereby grants, bargains, sells, conveys, and releases to New Stream RE
Funding 23, LLC, a Delaware limited liability company, whose address is 38-C Grove Street,
Ridgefield, CT 06877 (“Grantee™), all of its right, title, and interest in and to the Real Property
legally described above, situated in Bannock County, Idaho, together with all tangible and
intangible property, singular improvements, hereditaments, and appurtenances thereon and
thereunto belonging or in any way appertaining, including, but not limited to all water rights,
permits, licenses, stock and memberships and all irrigation, ditch, and reservoir rights
appurtenant thereto, all irrigation pumps and equipment affixed thereto or located or used
thereon, and the reversion or reversions, remainders, rents, issues and profits thereof; and all the
estate, title, interest, claim and demand whatsoever of Grantor, either at law or in equity, in and
to the above-described real estate, with said improvements hereditaments and appurtenances (the

“Property”).
To have and to hold the Property unto the Grantee and its successors and assigns forever.

Grantor, for itself and its successors and assigns, does hereby covenant to and with the
Grantee, and its successors and assigns, that Grantor is the sole owner in fee simple of the
Property, that the Property is free and clear from all encumbrances except as set forth below, and
that Grantor warrants and agrees to forever defend Grantee, and Grantee’s successors and
assigns, in the quiet and peaceful possession of said premises against all lawful claims
whatsoever of any and all persons.

This conveyance is subject to the exceptions set forth on Exhibit A attached hereto.

[Signature and notary acknowledgment on following page]

WARRANTY DEED - 2

Page: 2
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DATED as of, and effective, the 29th day of December, 2009.

GRANTOR:

NEW STREAM REAL ESTATE, LLC,
a Delaware limited ljability cu any

By:

Denni Wr&sident
STATE OF CONNECTICUT )

) ss: ' .
County of Fairfield lQlCJQRO/(c]
On this & day ofM before me, _}Y 1t FY mt?(&l’)db ,a

Notary Public, personally appeared DENNIS DICZOK, Known or identified to me to be the
Vice-President of New Stream Real Estate, LLC, fka Charter Oak Real Estate Fund, LLC, the
limited liability company that executed the instrument or the person who executed the instrument
on behalf of said limited liability company, and acknowledged to me that such limited liability
company executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my ofﬁcml seal the
day and year in thls certificate first above written.

(ipa ar ~e i 2.3 1
Ndtary Public ¥ Prf‘ﬂwbl*b “, o, e
Residing at : e

Comm. Expires

WARRANTY DEED - 3
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EXHIBIT A
TO WARRANTY DEED
Fvorentinna
U{\UUHEI‘J!IIJ

1. Taxes including any assessments collected therewith, for the year 2008, for which the
first installment is paid and the second installment is delinquent.

2. Taxes, including any assessments collected therewith, for the year 2009, which are
payable but not delinquent.

3. Agreement and the terms and conditions contained therein
Between: County of Bannock and: J.R. Simplot Company
Recorded: November 11, 1990
Instrument No.: 90014615 of Official Records.
Re-recorded: November 20, 1990.

Instrument No.: 90014861 of Official Records.

4, A Mortgage to secure an indebtedness as shown below and any other obligations
secured thereby:
Amount: $2,400,000.00.
Mortgagor: Van Leeuwen Pocatello, LLC, a Delaware Limited Liability Company.
Mortgagee: Charter Oak Real Estate Fund, LLC, a Delaware Limited Liability.
Dated: December 22, 2005.
Recorded: December 29,2005.
Instrument No.: 20528334 of Official Records.

An agreement to modify the terms and provisions of said Mortgage as therein
provided:

Executed by: Van Leeuwen Pocatello, LLC, a Delaware limited liability company
Recorded: September 1, 2006

Instrument No.: 20619789 of Official Records.

5. Assignment of Leases and Rents:
Assignor: Van Leeuwen Pocatello, LLC, a Delaware Limited Liability Company.
Assignee: Charter Oak Real Estate Fund, LLC, a Delaware Limited Liability
Company.
Recorded: December 29, 2005.
Instrument No.: 20528335 of Official Records.

6. General Assignment and Assignment of Warranties and Other Contract Rights:
Assignor: Van Leeuwen Pocatello, LLC, a Delaware Limited Liability Company
Assignee: Charter Oak Real Estate Fund, LLC, a Delaware Limited Liability
Company.

Recorded: December 29, 2005.
Instrument No.: 20528336, of Official Records.

WARRANTY DEED - 4
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7. A pending court action as disclosed by a recorded notice:
Plaintiff: New Stream Real Estate, LLC, fica Charter Oak Real Estate Fund, LLC, a
Delaware limited liability company.
Defendant: Michael I, Van Leeuwen, an individual, and Van Leeuwen Pocatello,
LLC, a Delaware limited liability company; and A& E Engineering, Inc., an Idaho
corporation.
Court: Sixth Judicial District Court of Bannock County, Idaho.
Case No.: CV 08 2849 OC.
Nature of Action: Foreclosure of Mortgage.
Recorded: July 16, 2008.
Instrument No.: 20815737 of Official Records.

8. A Financing Statement filed in the Office of the County Recorder showing:
Debtor: Van Leeuwen Pocatello, LLC.
Secured Party: Charter Oak Real Estate Fund, LLC.
Recorded: December 29,2005.
Instrument No.: 20528337 of Official Records.

9. An easement for the purpose shown below and rights incidental thereto as set forth in
a document.
Granted to: Michael J. VanLeeuwen, a married man.
Purpose: A 50 foot wide easement for ingress and egress.
Recorded: September 1, 2006.
Instrument No. 20619785 of Official Records.

10. The right of any interested party to sue or to petition to have set aside or modify or to
contest the foreclosure sale and deed pursuant thereto or deed-in-lieu thereof, through
which title to the land described herein is derived.

4711057_1.DOC

WARRANTY DEED - 5
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La.l'l’)’ E. Pl’illce (ISB #1759) _ ne 2 ED AT RE'\-! GF
Brad A. Goergen (ISB #6631) ‘?A%%i'tﬁ%glﬁ?f%ﬁl@%?\ '#'éc 3 nzpurﬁ&
HOLLAND & HART LLe ‘ &
Suite 1400, U.S. Bank Plaza H’M\ < W ~\\
101 South Capitol Boulevard ) - M’ ) %‘%J\\
P.0. Box 2527 70815131 10 AT ZON
Boise, Idaho 83701-2527 AN )
Telephone: (208) 342-5000 , o\ v/) ) '
Facsimile: (208) 343-8869 P

\ /', e \:\\\l \.‘._‘\"'_:‘..
Attorneys For Plaintiff (\/ (C ) ™

)/"::}' \\.\2:‘:—{//
IN THE DISTRICT COURT OF THE SIXTH JUP{ IAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE cd@r@ l})@PL'NOCK

NEW STREAM REAL ESTATE, LLC, fka | —

.

CHARTER OAK REAL ESTATE FUND, LLC, a| ™. _
Delaware limited liability company, Case No. W & ST R
//’_'“'x,‘_\-\ ‘\.\\ '\.‘\?
Plaintiff, @I
o5 \b /|L1S pENDENS
e e f
VS. /)

\\\::\"\\_ 5‘://
MICHAEL J. VAN LEEUWEN, an inidividual;> ™,
and VAN LEEUWEN POCATELLO,&,LC, &\
Delaware limited liability chﬂipaﬁ:\ly;Land_A&E,) )
ENGINEERING, INC., 3t Idahb corporatior,
Defendants. [ ( { . \‘\\\}

.,

N\ K N
of the Sixth J udicifl,{fi_sﬁ'ict\a\f the State of Idaho, in and for Bannock County, by plaintiff New

Stream Real /E,st\atét,\l\ﬁ -"Ja Charter Oak Real Estate Fund, LLC, which action is brought for,

—--._/-/
e . .
among O_lh_él‘\ things,.the foreclosure of a mortgage upon and against the land, premises, and
S N

NOTICE IS HE@EB;?“Q_‘IV\ET\""\that an action has been commenced in the District Court

"

P
¢ -~

prai)eﬁy.@a:@i,}ggg other things, all improvements thereon and all easements, appurtenances,
Y N o

.{‘_\“--\_ﬁxturCS, aml'l \rfl ghts thereto, including, without limitation, all water rights, located in Bannock

‘-.‘.“ "‘~._ / /
Cayht:yfltf_glfo, and more particularly described as follows:

N

LIS PENDENS - 1
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Southwest 1/4 of the Northwest 1/4 and the West 1/2 of the Southwest 1/4 of Section 24,
Township to South, Range 35 East, Boise Meridian, Bannock County, Idaho. \ ‘\\

N\

. NN
# H\\ \
A parcel of land located in the West 1/2 of the Southwest 1/4 of Section Zg/j_ﬁﬁmshlp 6 ‘\

South, Range 35 East, Boise Meridian, Bannock County, Idaho, more pm[tlculariy J )
described as follows: i

Excepting Therefrom:

\.,_ /
T

BEGINNING at the South 1/16 Comer to the West line of said Sec;lerr-@ sald@\&er
being marked by a found 1/2-inch diameter rebar with a yellow |{Ia(stlc cap' S 7mped b
PE/LS 4440; g I\

Thence North 0°02°16” East along the West line of said-S8ection 24‘a\d:f§nce 0f478.03
feet; / <\

Thence South 46°00°44” East, 766.01 feet; (\.\ ) )

Thence South 45°53°49” West, 311.47 feet; N )

Thence North 65°43°41” West, 359.66 feet to a point o?r Ms l{ne of said Section 24;

Thence North 0°02°16” East along the West line of said Section 24 a distance of 122.89
feet to the TRUE POINT OF BEGINNING ™™

. N
LY
\ .

"; TS
Dated this/ %’ day of July 2008. /:\_ AN
&S HOLI(.AﬁD & HART LLP

/\ -.\ \‘-’{’,r _\‘:\._\
STATE OF IDAHO ()( 0 ™0

u} ¥ 4 .“\‘-\‘I\\._
County of Ada ) P "\\_ Vs

On this /ﬂ uly 2008‘ before me, Colette W. Hardesty, personally appeared Larry E.
Prince, known or d ntified ! tojme (or proved to me on the oath of Larry E. Prince ) to be the
person whose name IS\SUbSEr} ed to the within instrument, and acknowledged to me that he
executed the’ ,Eia"zﬁn:sx ~—

LN

Al INW{TN'ESS WHEREOF, I have hereunto set my hand and affixed my official seal the

day- an‘d yeamn 1this certificate first above written.
NN \ 7

::‘\:"‘\ ) j &':'13.?..,?49 Notary Public
S S A A R Residing at_@éé.lk’ﬁL
S T § wOTa, 'e‘ﬂ " : .
N~ : » 1* My Commission Expires on2 -<13-20/3
3896858_1.DOC : --- 3 < i
L3 @
%% L
e,




OFFICIAL RECORD BK# 926  FEE $12.00 DEPUTY MEW
BANNOCK COUNTY IDAHO RECORDED AT REQUEST OF

ALLIANCE TITLE - POCATELLO

20927056 2009 DEC 29 AM 11:26:51
Electronically Recorded by Simplifile

Recording Requested By,
And After Recording, Return To:

Larry E. Prince
Holland & Hart LLP
P.O. Box 2527

Boise, ID 83701-2527

107651
NONMERGER SPECIAL WARRANTY DEED

Grantor: Van Leeuwen Pocatello, LLC, a Delaware limited liability company

Grantee: New Stream Real Estate, LLC (fka Charter Oak Real Estate Fund, LLC), a
Delaware limited liability company

Legal description:

The following described property (“Real Property™) situated in Bannock County, Idaho,
and described as follows:

Southwest 1/4 of the Northwest 1/4 and the West 1/2 of the
Southwest 1/4 of Section 24, Township to South, Range 35 East,
Boise Meridian, Bannock County, Idaho.

Excepting Therefrom:

A parcel of land located in the West 1/2 of the Southwest 1/4 of
Section 24, Township 6 South, Range 35 East, Boise Meridian,
Bannock County, Idaho, more particularly described as follows:

BEGINNING at the South 1/16 Corner to the West line of said
Section 24, said corner being marked by a found 1/2-inch diameter
rebar with a yellow plastic cap stamped PE/LS 4440,

Thence North 0°02°16” East along the West line of said Section 24
a distance of 478.03 feet;

Thence South 46°00°44” East, 766.01 feet;

Thence South 45°53°49” West, 311.47 feet;



Instrument: 20927056

Thence North 65°43°41” West, 359.66 feet to a point on the West
line of said Section 24;

Thence North 0°02°16” East along the West line of said Section 24
a distance of 122.89 feet to the TRUE POINT OF BEGINNING.

THE GRANTOR, Van Leeuwen Pocatello, LLC, a Delaware limited liability company
(“Grantor”), for good and valuable consideration received, hereby grants, bargains, sells,
conveys, and releases to New Stream Capital, LLC, a Delaware limited liability company
(“Grantee”), all of its right, title, and interest in and to the Real Property legally described above,
situated in Bannock County, Idaho, together with all and tangible and intangible property,
singular improvements, hereditaments, and appurtenances thereon and thereunto belonging or in
any way appertaining, including, but not limited to all water rights, permits, licenses, stock and
memberships and all irrigation, ditch, and reservoir rights appurtenant thereto, all irrigation
pumps and equipment affixed thereto or located or used thereon, and the reversion or reversions,
remainders, rents, issues and profits thereof; and all the estate, title, interest, claim and demand
whatsoever of Grantor, either at law or in equity of, in and to the above-described real estate with
said improvements hereditaments and appurtenances (the “Property”).

To have and to hold the Property unto the Grantee and its successors and assigns forever.

The Grantee by accepting and recording this Deed does not intend a merger of its interest
under that certain:

1. Mortgage, Assignment of Leases and Rents, Security Agreement and
Fixture Filing, dated as of December 23, 2005, executed by Grantor and recorded in the
Office of the Recorder of Bannock County, Idaho, on December 29, 2005, as Instrument
No. 20528334 of the Official Records;

2. . The Assignment of Leases and Rents dated as of December 23, 2005,
executed and delivered by Grantor and recorded in the Office of the Recorder of Bannock
County, Idaho, on December 28, 2005, as Instrument No. 20528335 of the Official

Records;

3. The General Assignment and Assignment of Warranties and other
Contract Rights dated as of December 23, 2005, executed and delivered by Grantor and
recorded in the Office of the Recorder of Bannock County, Idaho, on December 29, 2005,
as Instrument No. 20528336 of the Official Records;

4, The First Amendment to Mortgage Assignment of Leases and Rents,
Security Agreement, and Fixture Filing dated as of September 1, 2006, executed by
Grantor and recorded in the Office of the Recorder of Bannock County, Idaho, on
September 1, 2006, as Instrument No. 20619789 of the Official Records;

5. UCC-1 Financing Statement with Grantor as the debtor and Grantee as the
secured party and recorded in the Office of the Recorder of Bannock County, Idaho, on

NONMERGER SPECIAL WARRANTY DEED - 2

Page: 2



Instrument: 20927056

December 29, 2005, as Instrument No. 20528337 of the Official Records (the “Idaho
uce™;

6. The Security Agreement dated as of December 23, 2005, executed by
Grantor in favor of Grantee; and

7. The Amendment to Security Agreement dated as of September 1, 2006,
executed by Grantor in favor of Grantee, with the fee title herein conveyed to take place.

It is the intention of the parties that the Property shall remain subject to the liens of the
above described mortgage, assignments, and security agreements, which liens shall remain liens

upon the Property.
Grantor declares that this conveyance is freely and fairly made, that Grantor is not acting

under any misapprehension as to the legal effect of this deed, nor any undue duress, influence or
other misrepresentation of Grantee, and that this is an absolute conveyance and not a conveyance

for security purposes.

Grantor covenants with Grantee, its successors and assigns, that Grantor is now seized of
the Property in fee simple absolute, and have good right, full power and lawful authority to grant,
bargain, sell and convey the Property to Grantee.

Grantor shall and will warrant and forever defend the Property in the quiet and peaceable
possession of Grantee, its successors and assigns, against all and every person lawfully claiming
or to claim the whole or any part thereof by, through or under Grantor.

[Signature page to follow.]

NONMERGER SPECIAL WARRANTY DEED - 3
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DATED ss of the /3 £day of /2%.-.,, , 2009.
GRANTOR:

VAN LEEUWEN POCATELLO, LLC

BY: VAN LEEUWEN MANAGEMENT, LLC,

y:
Micha fJ Van Leguwen,
Sole ahd aging Member

STATE OF \M_A‘/\ )
) ss:

County of -gl UC \QKQ )
On this \7) day of QW\)Q)( 2009, before me, WUDKQ P’(@Q@:

a Notary Public, personally appeared Michael J. Van Leeuwen, known or
identified to me to be the sole and managing member of Van Leeuwen Management, LLC, the
sole member of Van Leeuwen Pocatello, LLC, the person whose name is subscribed to the
foregoing instrument in such capacity, and acknowledged to me that he executed the same on
behalf of Van Leeuwen Management, LLC as sole and managing member of Van Leeuwen
Pocatello, LLC, and acknowledged that Van Leeuwen Pocatello, LLC executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the
day and year in this certificate first above written.

AR Prog(e

Moty Pl 1 iR G, U

Comm. Expires m 2 7,n\

; @osae) BROOKE PREECE
Notary Publlz
& State of Utah
) -4 Iy Commission Expires Mar. 13,2011
b 5625 S Van Winkle Expwy, SLC, UT 84121
e e A S A R N 3 gD,

3736863_2.D0C
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Larry E. Prince (ISB #1759)
Brad A. Goergen (ISB #6631)
HOLLAND & HART re
Suite 1400, U.S. Bank Plaza
101 South Capitol Boulevard
P.O. Box 2527

Boise, Idaho 83701-2527
Telephone: (208) 342-5000
Facsimile: (208) 343-8869

BANWOCK COUN

Attorneys For Plaintiff

0/
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

NEW STREAM REAL ESTATE, LLC, fka

CHARTER OAK REAL ESTATE FUND, LLC, a

Delaware limited liability company,
Plaintiff,
Vs.

MICHAEL J. VAN LEEUWEN, an individualy -

and VAN LEEUWEN POCATELLO,/LLC,z . |

Delaware limited liability oqmpany, and A&E,
ENGINEERING, FNC ah Idaho corporatlon}

Defendants. & ',

N AR

NOTICE IS HEéEﬁY-GIVéN-‘ihat an action

e

CmNo W 0% Wb

LIS PENDENS

.". 4
/

has been commenced in the District Court

of the Sixth Judlcla! ’D:str:cl\of the State of Idaho, in and for Bannock County, by plaintiff New

Stream Real Estate LLC ﬁk/a Charter Oak Real Estate Fund, LLC, which action is brought for,

among other thmgs, the foreclosure of a mortgage upon and against the land, premises, and

property and among other things, all improvements thereon and all easements, appurtenances,

’,

"""--.\__ﬁxtures and nghts thereto, including, without limitation, all water rights, located in Bannock

Co.uht-y.,.]d@ho, and more particularly described as follows:

LIS PENDENS - 1

'
&
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Southwest 1/4 of the Northwest 1/4 and the West 1/2 of the Southwest 1/4 of Section 24,
Township to South, Range 35 East, Boise Meridian, Bannock County, Idaho. ¢

Excepting Therefrom: o~
A parcel of land located in the West 1/2 of the Southwest 1/4 of Section 24; Tpvmshxp 6
South, Range 35 East, Boise Meridian, Bannock County, Idaho, more panlcu!ariy
described as follows: ‘ '\
BEGINNING at the South 1/16 Comner to the West line of said Sect,iorr 24 sald COmer
being marked by a found 1/2-inch diameter rebar with a yellow plastlc cap’ stamped
PE/LS 4440;

Thence North 0°02°16” East along the West line of sald SEEnon 24 adfﬁtance 0of 478.03
feet; . ’

Thence South 46°00°44” East, 766.01 feet;

Thence South 45°53°49” West, 311.47 feet; e

Thence North 65°43°41” West, 359.66 feet to a pomt on- the West lme of said Section 24;
Thence North 0°02°16” East along the West line of said Section 24 a distance of 122.89
feet to the TRUE POINT OF BEGINNING ™.

“~
Dated this/ %’ day of July 2008. PG
/. HOLLAND & HART LLP

Larry E. Prince /Al die firm
—_“Attorneys for Plaintiff
STATE OF IDAHO )
) ss
County of Ada )¢ P

On this ' oFJul;EOdS ‘before me, Colette W. Hardesty, personally appeared Larry E.
Prince, known or !dentlﬁed tojme (or proved to me on the oath of Larry E. Prince ) to be the
person whose name is- subsenbed to the within instrument, and acknowledged to me that he

executed the ,same N

P N WITNESS WHER_EOF I have hereunto set my hand and affixed my official seal the

day antl yea: in thls certificate first above written.
s “llll“ﬂn' m Wm

Notary Public
..umu,.? <
.?::’7; Residing at__£p,se, :Edc;ha

s 63 2NN
N~ Of woTag, ';1% My Commission Expires on2 -1~ 20/ 3
3896858_1.D0C $ - 3
‘ .;“ /IL i . I...
\'{?i ..°'¢ o® o0 &
: ?.e epol h ’
LIS PENDENS -2 £ OF 1D
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0619786
20619786 { | LIANCE TITLE & ESCROW
QUITCLAIM DEED oo so AT REQUEST OF

ORDER NO.: 301061 1742ER . Ma ﬁD

FOR VALUE RECEIVED, £3 ch e of Michael J. Van
Leenwen

Dofes) hereby convey, releass, remisc and forever quit claim unto
Michael J. Van Le¢uwen, a marcied person as sole and separate property
whose current address is:: 3271 E, Walker Oaks Ct., Salt Lake City, UT 84121

QUK COLNTY

the following described premises:

PARCEL 1: A parcel of land located in ¢he West half of the Southwest ¥ of Sectian 24,
Towaship 6 Souath, Range 35 East, Boise Meridian, Bagnock County, Iduko, more
particutarly described as follows:

Beginaing at the South 1/16 Corner tv the West line of said Section 24, said coruer being
marked by a found ¥:-inch dlameter rebar with & yellow plastic cap stamped PE/LS 4440;
Thence North 0°02°16” East along the West line of said Section 24 u distance of 478.03 fect;
Theace South 46°00°44™ East, 766.01 feet;

Thence Sonth 45°53°49" West, 311.47 feet;

Thence North 65°43'41" West, 359.66 fect to & point on the West lioe of said Section 24;
Theuce North (°02"16™ East along the West line of said Section 24 1 distamce of 122.39 fect
to the TRUE POINT OF BEGINNING.

PARCEL 2: A fifty-foot wide easement for ingress and egress running along the exiating
driveway (rom Buckskin Road to the resideace at 4976 W. Buckskin Road, Pocztello, Idaha,

TO HAVE AND TOQ HOLD the said premises, unto the said grantees, heirs and assigns

forever.
May 26,2006 \/
seL sl :Jf-l'i\-, L./—\' Y T ——

Morg E
S P D ey
bséribed 1o the Within & wnd askrirwl)

KARI M hOLDING
6796 SOUTH 1300 EAST
SALTLAKE CTTY UT 84121

COMMISBION EXPIRES: 06-10-2087
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fro519785
. ALLIANCL TITLE & ESCROW
’ 20619785

QUITCLAIM DEED rRecoflZEY AT REGUEST OF

ORDER NO.: 3010611742ER

FOR VALUE RECEIVED, Van Lecuwen Pocatello, LLC, 8 Delawarc Limited
Linbility Company :

Do(es) hereby convey, release, remise and forever quit claim unto
Michael J. VanLecuwen, a married man OFF:
whose current address is:: 3271 E. Walker Oaks Ct., Salt Lake City, UT 34121

the following described premises:

PARCEL 1: A parcel of land located in the West half of the Southwest Y% of Section U,
Township 6 South, Range 33 East, Boise Meridian, Baanock County, Idako, more
particularly deseribed as follows:

Begioning ut (he South 1/16 Corner to the West line of suid Section 24, said corner belng
marked by a found %-ineh dismeter rebar with 2 yellaw plastic cap stamped PE/LS 4440;
Thence North 0°02'16" East aloag the West line of 1uid Section 24 a distance of 478.9G feet;
Thence South 46°00°44” Esst, 766.01 fect;

Thence Sonth 45°53°49" West, 311.47 feet;

Thenee North 65743417 West, 359.66 feet to a point on the West line of said Section 24;
Thenee North 0°02'16™ East along the West line of said Section 24 a distance of 122,89 feet
1o the TRUE POINT OF BEGINNING.

PARCEL 2: A fifty-foot wide eascmeat for jngress and egress running along the existing
drivewny from Buckskin Road to the residence at 4976 W, Buckskin Road, Pocatello, Idabo.

TO HAVE AND TO HOLD the said premises, unto the said grantees, heirs and assigns
forever.

May 26, 2006

On this 26" duy of May, 2006, before me, s Notary Public i and for sald state, persopally sppeacsd
Michaal J, Van Leeuwen known of jdentified to me fo be the Managing Member In the Limited Lisbility
Company known as Van Lesuwen Pocsello LL.C who J the foregoing L and

acknowladged to ma that he executed the same in said LLC name.

TN WITNESS WHEREOF, 1 have hereamo sct my band and aif
thls certificate first above written,

KARI M HOLDING

NOTARY PUBLIC « STATE of UTAK]
€796 SOUTH 1300 EAST

SALT LAKE CITY UT 34121

COMMISSION EXPIRES: 06-10-2007
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, ® WARRANTY DEEDRecoRDED AT REQUEST 0

FOR VALUE RECEIVED ALLIANCE TITLE & ESCROW

Kent C. Bedingfield and Ann E. Bedingfield, busband andwiti 35 OF2 29 PM Y 23

the grantor(s), do(es) hereby grant, bargain, scll and convey unto " RECORDER
Van Leeuwen Pocatello, LLC BAKNOCK COUNTY IDAHO

whose curvept addreas is
3271 E. Walker Oaks Court Salt Lake City, UT 84121

the grantee(s), the following described premises, In Bannock County, (daho, TO WIT:

SWYNWY; and the W% SWY of Section 24, Tawnship 6 South, Rauge 35 East, Boise Mcridian,
Bannock County, Idaho. )

covenants, restrictions, reservations, easements, rights and rights of way, apparent or of record.

And that (s)he wilt warrant and defend the same from all lawful claims whatsoever.

Dated: 12/20/2008

. Voa’d
Order No.:3010511568ER FEE —3 £ pUTY M

OFFICIAL REGORD B €78

TO HAVE AND TO HOLD the said premises, with their appurtenances unto the said Grantee, heirs and assigns
forever. And the said Grantor does hereby covenant o and with the said Grantee(s), that (s)he is/are the owner(s) in
fee simple of said premiscs; that they are free from ell encumbrances Except: Current Year Taxes, conditions,

Kent C. Bedingfield

State of Utah }
}ss.
County of Salt Lake }

On this 21* day of December, in the year 2005 before me, & Notary Public in and for said state, parsanally appeared
Kent C. Bedingfield end Ann E. Bedingficld known or identified to me ta be the person whose name is subscribed to
the within instrument and acknowledged to me that they exceuted the same.

IN WITNESS WHEREOF I have hereunto set ty hand and affixed

official seal the day and above written,

Notery Public fgr the Stte of Utah
Residing at: é@@uﬁ, Uifzh
Commission Expires: _27-/7-2/42F

NOTARY PUBLIC
MICHELLE LIECHTY
843 East 840 North
Cantarville, Utah 84014
My Commission Expires
July 17, 2008
STATE OF UTAH




WHEN RECORDED, RETURN TO: )= ¢+ A s
Kent C. Bedingfield <0516469
2287 West Williamsburg Circle

West Jordan, Utah 84088

SPECIAL WARRANTY DEED -

Clark Real Estate Co., an Idaho corporation, whose address is P.O. Box G, Pocatello, ID
83205, Grantor, CONVEYS and WARRANTS against all claiming by, through or under Grantor to
Kent C. Bedingfield, whose address is 2287 West Williamsburg Circle, West Jordan, Utah 84088,
Grantee, for the sum of TEN DOLLARS and other valuable consideration, the following described
real property situated in Bannock County, State of Idaho:

SW 1/4 NW 1/4 AND THE W 1/2 SW 1/4 OF SECTION 24, TOWNSHIP 6
SOUTH, RANGE 35 EAST, BOISE MERIDIAN, BANNOCK COUNTY, IDAHO

Subject to any and all easements and rights-of-way of record, under or across such property, and
other restrictions and reservations of record, enforceable in law and in equity.

WITNESS, the hand of said Grantor, this%y of August, 2005.

Clark Real Estate Co.,

an Idaho. corporation
= -
By e f Mwﬂz

Its: E/gﬁ%

STATEOF(!ﬁ /\/ )

. §8.
COUNTY OF 4 [4 (& be_

The foregoing instrument was acknowledged before me this ﬁféay of August, 2005, by
2 . the ‘(2 5. of Clark Real Estate Co., an Idaho corporation, on behalf of said

corporatipn. K

| LM
b 0515 J§YRYPUBL /j
Clave DealCitate

REGOROEC AT REQUEST OF

FEE b DERUTY

26y AUG 1

—
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@oo2

pumnisHED By _First American Title Company,Ine. 2 051517 3

WARRANTY DEED ., 515173

For Value Received

the grantor 8 , do  hereby grant, bargain, sii, and convey anto Clark Real Estate Co., en Ideho
Corporation i

the grantee g , whose current address is P.0. Box O, Pocatello, Idaho, 83205

the following described premises, to-wit:

SW 1/4 NW 1/4 end the W 1/2 8W 1/4 of Bection 24, Township & South, Renge 35
East, Boise Meridien, Bennock County, Idaho.-

TO HAVE AND TO HOLD the said premises, with their appurtenances unto the said Grantees,

1ts beirs and nssigns forsver. And the said Grantor 5 do  hereby covensnt to and

with the said Grantee g , that the y are the owner g in fes aimple of said premises; that ssid

premises ars fves from all Incumbrances except as hersinabove set forth and that t he y will warrant and
defend the same from all lawful claims whatsoever.

Dated: ju1y 26, 2005

FrieA

Kent C, Bedingfield and Ann E. Bedingfield, husband and wife

|
1 LTy E
RELORDED AT REQUEST OF

e 2 oeeuty PP

05 JuL 27 PM 2 03
P

GFFICIAL REGORD BR# _—_
RECORDER
BANNOCK GOUNTY 1DAHO
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STATE OF 19Wi®, COUNTT OF > A ¥ L 21

ontis  GU'F ayst Syly ,HP0F

bafers me, & botary public in and for sald State,
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WHEN RECORDED, RETURN TO: 20512 495
Kent C. Bedingfield .
2287 West Williamsburg Circle

West Jordan, Utah 84088

SPECIAL WARRANTY DEED

Clark Real Estate Co., an [daho corporation, whose address is P.O. Box G, Pocatello, ID
83205, Grantor, CONVEYS and WARRANTS against all claiming by, through or under Graator to
Kent C. Bedingfield, whose address is 2287 West Williamsburg Circle, West Jordan, Utah 84088,
Grantee, for the sum of TEN DOLLARS and other valuable consideration, the following described
real property situated in Bannock County, State of Idaho:

SW 1/4 NW 1/4 AND THE W 1/2 SW 1/4 OF SECTION 24, TOWNSHIP 6
SOUTH, RANGE 35 EAST, BOISE MERIDIAN, BANNOCK COUNTY, IDAHO

Subject to any and all easements and rights-of-way of record, under or across such property, and
other restrictions and reservations of record, enforceable in law and in equity. =
205124gg

WITNESS, the hand of said Grantor, this ’[Z day of June, 2005. ‘c' ¥ c . .
: RECORDEY AT REQUESTD‘ ”6%

Clark Real Estate Co., FEE -3
=2 perury BP

an Idahocorporation K !
<L y i ’
By: ~
i il AM ¢ 19
~ VTFICIAL RECORD kg Xb
RECORDER

BANNOCK COUNTY IDAHO
STATE OFM )
couNTYOF Ly

The foregoing instrument was acknowledged before me this Lﬁ_ day of June, 2005, by
] e/l the Py ¢4 17/ e f of Clark Real Estate Co., an Idaho corporation, on behalf of said

762/(‘/& AM 9’27{@,3/

corporation.

NOTARY PUBm‘/é




FURNISHED BY First American Title Company, Inc.

WARRANTY DEED
<0,
For Value Received  pugn Selznick and Mary K. Selznick, husband and wife ?‘e\(j
Y0

(7

the grantotg do  hereby grant, bargain, sell, and convey unto ¢lark Real Estate Co., an Idaho
Corporation

the grantee , whose current address is P.O. Box @, Pocatello, Idaho 83205

the following described premises, to-wit:

SW 1/4 NW 1/4 and the W 1/2 SW 1/4 OF SECTION 24, TOWNSHIP 6 SOUTH, RANGE 35
EAST, BOISE MERIDIAN, BANNOCK COUNTY, IDAHO.

TO HAVE AND TO HOLD the said premises, with their appurtenances unto the said Grantee g,

jts heirs and assigns forever. And the said Grantorg do  hereby covenant to and

with the said Granteeg , that the v are the owner g in fee simple of said premises; that said

premises are free from all incumbrances except as hereinabove set forth and that he will warrant and
defend the same from all lawful claims whatsoever.

Dated: gyugzust 26, 2004

Bugh Selzj—aak Mary K. §elznick U

. ’Uf- o, f?:t =Tl
STATE OF 13#: COUNTY OF nELs ) >
Onthis & 2§ dyof ugust ¥k 2004 204217209 J
before me, a notary public in and for said State, personally
- Clirk Rea( E state
FEQCADIT AT ST ILUEST OF

Hugh Selznick and Mary K. Selznick,
husband and wife

Residing at PO ’
Comm. Bxpln’/ 2L w7 Clogi< Aesedn

"ON LNTWNHISNI
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Linda B. Jones ALLIANCE TITLE & ESCROW
Holland & Hart LLP REZ e ot ST
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FIRST AMENDMENT TO MORTGAGE, ASSIGNMENT OFFEEASES AND REN’[ S 837
SECURITY AGREEMENT AND FIXTURE FILING ]
b"'l. RCUN Py 4
This FIRST AMENDMENT TO MORTGAGE, ASSIGNMENT.OF LhAhES AND
RENTS, SECURITY AGREEMENT AND FIXTURE FIEING (“Amendment™) is made,
granted, and given effective as of the 1st day of Scpwml:u.r 2006, by Van Leeuwen Pocatello,
LLC, a Delaware limited liability company (“Mortgagor” and the “Debtor”), with an address at
4976 W. Buckskin Road, Pocatello, Idaho 83201 and ¢/o~Michael J. Vdn Leeuwen 4547
South Abinadi Rd., Salt Lake City, UT 84124, to and with New Stream Real Estate, LLC
(fka Charter Oak Real Estate Fund, LLC, a Delaware limited liability company (“Mortgagee” an
the “Secured Party”), whose address is c/o NL\‘-’ Stream Capital, LLC, 38C Grove Street,
Ridgefield CT 06877.

This Instrument amends that certain Morfgag.'"é, Assignment of Leases and
Rents, Security Agreement, and Fixture Filing dated-Decémber 23, 2005 and recorded
on December 29, 2005 as Instrument No. 20528334 referred to herein, as amended

hereby, as the “Mortgage”.
Eg:ITAL
This Amendment is made W‘Jth referem:c to the following facts and objectives:

A. Mortgagor and' Mortgagge-eme;ed into a Security Agreement dated as of
December 23, 2005 (the “Loan-Agreement™) pursuant to which the Mortgagee made a
loan in the original principal amount of Two Million, Four Hundred Thousand and
n0/100 Dollars ($2,400,000.00)-(the ‘Loan™) to Mortgagor, which Loan was evidenced
by a Promlssory Note dated Décember 23, 2005 (“Initial Note™) and was made for the
purpose of acquiring, subdwldmg, and’developing that certain real property described in
the Mortgage (the “Property”).

B. Conc’ﬁrrﬁntly__-'\'&-i_th.lﬁc Loan, Mortgagee entered into a second Security
Agreement (the “Utah Loan Agreement”) with Michael J. Van Leeuwen (“Van

First Amendment to.__
Mortgage | =~ - 1
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Leeuwen”), pursuant to which Mortgagee made a loan, evidenced by a Promissory Note,
in the amount of Two Million, Six Hundred Thousand and no/100 Dollars
($2,600,000.00) (the “Utah Loan”) to Van Leeuwen. Van Leecuwen guaranteed the Loan
and Mortgagor guaranteed the Utah Loan. Van Leeuwen granted to Mortgagee a lien.

(“Utah Deed of Trust™) on certain residential property located in Salt Lake City, Utah o

(the “Utah Property”). The liens of the Mortgage and the Utah Deed of Trust both-
secure the payment and performance under both the Loan and the Utah Loan

C. In accordance with Mortgagor’s development plans, Mortgagor subdivided
one five-acre lot upon which there is a house from the Property, which fiveiacre parcel
(*“House Parcel”) has been sold and conveyed by Grant Deed recorded on tl'i_t: datc hergof
to Van Leeuwen and, by a Partial Release, has been or will be relcased from the lien of
the Mortgage. The proceeds of the sale were applied toward the outstanding-interest -

and indebtedness under the Loan and the Utah Loan. |

D. To finance the acquisition of the House Parcel, Yan Lecuwen obtained a
loan (“Refinancing Loan™) from another lender (“Other Lender”) and Other Lender has
recorded two deeds of trust (together, the “First Deed of Trust") on the House Parcel.
Mortgagee also has recorded a Deed of Trust on the House Parcel (“Deed of Trust™).

E. Mortgagor and Mortgagec have entered iﬁt§ an Amendment to Security
Agreement, dated of even date herewith (“Amendment to Security Agreement”),
pursuant to which Mortgagor has granted an additional revolving-credit arrangement in
the maximum principal amount of $450,000.00 (the “Additional Advance™), evidenced by
a Promissory Note in the principal amount of the Additional Advance (“Additional
Note™). S,

F. This Amendment is made to recognize the reléase of the House Parcel and
to add to and include the Additional Advance, Additional Note, Amendment to Security
Agreement, and Mortgagor’s obligations under the Deed of Trust as part of the Secured
Obligations under the Mortgage. h

NOW, THEREFORE, for and in cqﬁsider‘ati_pn of the foregoing recitals, which are
incorporated into the agreements below and are part thereof, the mutual covenants set
forth in this Amendment, and other good and valuable consideration, the receipt and
sufficiency of which are hereby acknowledged, Mortgagor and Mortgagee do hereby
amend the Mortgage as follows: ]

1. DEFINITIONS . "«

1.1  Terms 'Def'im.,;d'. - Except as expressly defined or modified by this

Amendment, all terms defined in the Mortgage shall have the same definitions when used
in this Amendment as in the Mortgage.

1.2 “Secured Obiiggtioﬁé” shall include, in addition to and not as a substitution
for or release of any of the Secured Obligations described in the Mortgage:

First Amendment to =
Mortgage .~ - 2
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(a) The Additional Advance and the Amendment to Security Agreement
between Mortgagor and Mortgagee and all of Mortgagor’s indebtedness and obligations
thereunder and including but mot limited to all current and future advances made
pursuant thereto, whenever made, whether evidenced by a promissory note or otherwise..
For all purposes of the Mortgage, the terms “Security Agreement” and “Loan
Agreement” shall mean such agreements as amended by the Amendment to Security
Agreement.

(b)  The Additional Note given by Mortgagor pursuant 1o the Amendment {0
Security Agreement and payment of all sums with interest thereon at the rate of interest
provided in the Advance Note. For all purposes of the Mortgage, the term “Note” shall mean the
Initial Note and the Additional Note. e

(c) Due, prompt and complete observance, performance and discharge-of -each and
every obligation, covenant and agreement contained in the Loan Agreement, as amended by the
Amendment to Security Agreement, the Initial Note, the Advance Note, the Mortgage, the Deed
of Trust, and all other Loan Documents as defined in the Loan Agreenient, as am'g'nr._!cd;' including
but not limited to documents, instruments, deeds of trust, morigages, secyrity agreements, and
other agreements heretofore or hereafter executed by Mortgagor having reference to or arising
out of or executed in connection with the indebtedness represented by the Loan Agreement
(collectively, the “Loan Documents”), and any and all modiﬁgéﬁqns, amendments, extensions or
renewals thereof, whether hereafter evidenced by the Loan Documentsor otherwise.

Without limiting any of the foregoing, the Secured Obligations include the
principal indebtedness of $5,450,000.00, being the principal indebtedness to
Mortgagee under the Initial Note, Additional Note, and the Utah Note, with
$2,850,000.00 of the secured amount allocated to the Property under the Mortgage
and the House Parcel under the Deed of Trust, and $2,600,000.00 of the secured
amount allocated to the Utah Property under the Utah Deed of Trust.

1.3 The “Land” under tli'e-Mortgzi'éc shall ‘réfer to the Land as defined and
described in the Mortgage after excluding -the ‘House Parcel released by the Partial
Release. ] T

1.4  The “Maturity Date™ shall mca'h, December 22, 2006. The option to extend
the Maturily Date under the Security Agreement has been deleted. There is no option to
extend the Maturity Date.> ™ Mg T

1.5 An “Event-é_f Default™ .l:_mdcr the Mortgage shall include, in addition to and
not as a substitution for or waiver of any of the Events of Default defined in the
Mortgage: AW e

(2) The failure of Mortgagor to make any payment of interest under the
Advance Note or the Amendnient 1o Security Agreement, or to make any payment of an
installment of prinéipal‘w_han and as the same shall become due and payable, or the
failure 1o make any other payments required thereunder, under this Amendment or any
other Loan Document, when and as the same shall become due and payable, whether at
First Amendment to~____~
Mortgage’ - 3
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maturity or by acceleration or as part of any prepayment or otherwise, in each case, as is
provided in the Advance Note or the Amendment to Security Agreement;

(b) Any default by Mortgagor in the due, prompt, and complete observance.
and performance of any' non-monetary obligation, covenant, or term contained in this "
Amendment, the Advance Note, the Amendment to Security Agreement, under any other™. .
Loan Document, or under any other document, instrument, or agreement given as
security for the Loan, that is not corrected in the grace or notice period;if any, T
applicable thereunder; /i~ "

(c)  any Event of Default as-defined under the Deed of Trust; aud N

(d)  any default by Van Leeuwen in the due, prompt, and t;,om]jl_e'tc-pﬁserﬂance
and performance of any monetary or non-monetary obligation, covenant, or term under
the First Deed of Trust or obligations secured thereby that is not corrected in the grace
or notice period, if any, applicable thereunder, and, without limiting the foregoing, the
commencement of any action by Other Lender to foreclose on-the First Decd of Trust.

28 CONFIRMATION AND RATIFICATION OF MORTGAGE

Mortgagor hereby confirms and ratifies the grant, bargain, sale and conveyance of
the Encumbered Property contained in the Mortgage, as amended by this Amendment, to
Mortgagee, and its successors and assigns forever, to secure the Secured Obligations and
reaffirms as of the date hereof each of the representations, warranties, and covenants
made in the Mortgage. b

3. CONTINUING EFFECT OF MORTGAGEf

Except as expressly modified in this An{endmem;'th__e terms of the Mortgage shall
remain unchanged and be in full force and effect. Consent by Mortgagee to this
Amendment does not waive Mortgagee’s right 1o require strict performance of the
Mortgage, as modified by this Amendment, nor obligate Mortgagee to make any future
modifications. Nothing in this Amendment shall constitute a satisfaction of any of the
Secured Obligations, the Initial Note, the Additional Note, the Loan, or any other

obligations, or any part thereof, secured by the Mortgage.

IN WITNESS WHEREOF, lh_c.u'n"dersigned have executed this Mortgage as of the date
first above written. £

: fS_r'gnamre Pages Follow]

3595125_2.DOC

First Amendment to
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MORTGAGEE:

NEW STREAM REAL ESTATE, LLC
fka CHARTER OAK REAL ESTATE FUND, LLC

By: 4;\\\(\\“’#__—#

Robert Hebert, Managing Director

STATE OF ___(] ) - p e S
. : ss. fA7 NN
County of i—@\ﬂln?.ld )

On this a)m day of August 2006, before me @ notary public
in and for said State, personally appeared Robert Hebert, “known or identified to me to
be the Managmg Director of New Stream Real Estate, LLC, the person who executed the
instrument in said capacity for said limited liability company, and acknewledged to me
that said limited liability company executed the same.

IN WITNESS WHEREOF, I have hereunto set my f\énd—and affixed my official
seal the day and year in this certificate first abevc written.

e glge] Sott

PUBLIC \{(1 I~
STATE OF CONNE: otary Public/
MY COMMISSION EXPIRES JULY 31, 2011 Residing at: | (1 ) ﬂf(/'h {/Vr’_
‘My Commission Expires: l

First Amendment to
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MORTGAGOR:

VAN LEEUWEN POCATELLO, LLC

BY: VAN LEEUW

ANAGEMENT, LLC -

STATE OF lzl_?élt\/ )
County of gj_,ﬂ;k Lﬂj(/ )SS.

On this _@ day of August 2006, before me, __ | _
, a Notary Public, personally appeared Michael
known or identified to me 1o be the sole and managing meniber of Van Leeu oo

LLC, the sole member of Van Leeuwen Pocatello, LLC, the person whose name is subscnbed to
the foregoing instrument in such capacity, and acknowledged to me that he executed the same on
behalf of Van Leeuwen Management, LLC as sole and managing member of Van Leeuwen
Pocatello, LLC, and acknowledged that Van Leeuwen 'Pocatello LLC executed the same.

IN WITNESS WHEREOF, [ have hcreunms t my band and affixed my official seal the
day and year in this certificate first above wrmcn

Rcstdt;g at_. ’( 7L /ML"

Comm Expires__ (2~ []¢ "R}

KAR!I M HOLDING
NOTARY PYBLIC + STATE of UTAH
%) 6706 SOUTH 1300 EAST

SALT LAKE CITY UT 84121

COAMMISEON EXPIRES: 05-10-2007

First Amcndmc'nt_;to i
Mortgage . —. . P 6
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EXHIBIT A

To UCC-1 Financing Statement

Debtor: Van Leeuwen Pocatello, LLC

Secured Party: Charter Oak Real Estate Fund, LLC LN
All with respect to the above Debtor and the real property described in Exhibit B hercto
(“Land™), and securing the indebtedness of Debtor under a certain Secunty Agreement
and Note in favor of Secured Party (collectively the “Encumbered Property”)

1. All and singular the easements; rights-of-way, water, and wator rrghts of
every kind and nature (including but not limited to claims, decrees, _applications, ™
permits, licenses, storage rights, ditches and ditch rights, nparlan ‘'and littoral nghts, and
all shares of stock and memberships in any canal or 1rrtgatxon company), rrghts to
timber to-be-cut, minerals and mineral rights (including oil and gas nghts) and other as-
extracted collateral, geothermal rights, rights of development, use or occupancy,
privileges, franchises, tenements, appendages, hereditaments and appurtenances and all
other rights belonging or in any way appertaining to the Land, and all right, title, and
interest of Debtor in and to all streets, roads, tailways and public places, opened or
postponed and all easements and rights-of-way,’ publlc or private, now or hereafter
used in connection with, or belonging or appertaining to the Land, and all of the ¢state,
right, title, interest, claim, and demand whatsoever of ‘Bchtor in and to the Land, either
at law or in equity, in possession or l\n expectancy, now or hereafter acquired
(collectively, the “Real Property™);.” =/ (( ) I~

2 All structures, buildings; aﬂd ‘impi‘ov’é:ments of every kind and description
now or at any time hereafter locatéd on th;Real Property including but not limited to
houses, fences, garages, sheds, irrigation systems including, without limitation,
equipment, pumps, wells; and. additions to; substitutions for, changes in or replacements
of the whole or any part theroof now orat any time hereafter affixed to, attached to,
placed upon or used in’ any way iir. connection with the use, enjoyment, occupancy or
operation of the Land orany pornon thereof (hereinafter referred to as the
“Improvements”), mcludmg, without limitation, all equipment, apparatus, machmery,
fixtures, fittings and apphances and any additions to, substitutions for, changes in, or
replacements of thé whole or-any part thereof, including such of the foregoing as may
be used in connqctlon w1th the generating or distributing of air, water, heat, electricity,
light, fuel or refri gerahon or for ventilating or sanitary purposes or for the exclusion of
vermin or inseets, or for’ he removal of dust, refuse or garbage, now or at any time
hereafter :i:ff ixed fo, attached to, placed upon, or used in any way in connection with the
uso, enjoyment oceupancy, or operation of the Land or any portion thereof;

N AII fixtures, chattels, business machinery, appliances, equipment and
.. articles of personal property of every kind and nature whatsoever and any additions to,
.__I'_"'-\subsmutlohs for, changes in or replacements of the whole or any part thereof
“(hereinafter referred to as the “Personal Property”) including, without limitation, all
wall-safes, built-in furniture and installations, shelving, partitions, door-stops, vaults,
elevators, dumb-waiters, awnings, window shades, blinds, light fixtures, fire hoses and
brackets and boxes for the same, fire sprinklers, alarm systems, drapery rods and
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brackets, screens, linoleum, carpets; plumbing, refrigerators, coolers, freezers, racks,
heating units, stoves, ovens, water heaters, incinerators, furniture and furnishings, ¢ -
desks, shelving, tables, chairs, wall decorations, communication systems, security .
systems, and computer systems (including embedded software), printers; photot_:opy_ah_d'--_.
facsimile machines, registers, irrigation equipment (including but not limited to pipes ™ "
and piping, hand lines, drip lines, pivots, sprinklers, and all ancillary equipment); all XY
specifically designed installations and furnishings and all said articles of property, the
specific enumerations herein not excluding the general, now or at any timg'hereai}"er
affixed to or attached to, placed upon or used in any way in connection with-the use,
enjoyment, occupancy, development, construction or operation of/thé Real Property or

the Improvements or any portion thereof and owned by Debtor orlin which Debtor now
has or hereafter acquires an interest, and all building materials, supplies, equipment,

and personal property described above now or hereafter delivered tq the-Real Property.
and intended to be installed or placed in or about the Improvements;

4. All of the rents (whether denoted as base rent, advance rent, minimum
rent, percentage rent, additional rent or otherwise), issues, income, royalties, profits,
revenues, proceeds, bonuses, deposits (whethier denoted as security deposits or
otherwise), termination fees, rejection damages, buy-out fees and any other fees made
or to be made in licu of rent to the Debtor, any award made hereafter to the Debtor in
any court proceeding involving any tenant,-{es‘sne'\,“-l.il_cei:‘s?e‘e or concessionaire under any
of the Leases (defined below) in any bankfuptcy, insolvency or reorganization
proceedings in any state or federal court, and all other payments, rights and benefits of
whatever nature from time to time due to the Debtor under the Leases or arising out of
the Real Property, including, without limitation, (i) rights to payment earned under the
Leases, (ii) any payments or rights/to payment.with respect to parking facilities or other
facilities in any way contained within or associated with the Real Property, and (iii) all
other income, considergﬁ‘oﬁ, ..v_i_'35ue's,;aecoai_nts, profits or benefits of any nature arising
from the possession, use and operation of the Real Property; (“Rents”);

5. All leases, subleases, contracts to lease, license agreements, occupancy
agreements, operating agreements or concessions relating to the use or occupancy of or
otherwise affecting the Real Property and all guarantees, supplements, amendments,
modifications, extensions, rénewals and replacements thereof and all additional
remainders, reversions and other rights and estates appurtenant thereto, rental contracts,
written or verbal, as such may be modified, extended and renewed, leases (collectively
called “Leases”), and all right, title and interest of Debtor thereunder, including,
without__,_I__in'{itaﬁmj','--c_ash or securities deposited thereunder to secure performance by the
Igssees of their obligation thereunder, whether such cash or securities are to be held
uritil the expiration of the terms of said leases or applied to one or more of the
installmeénts of rent coming due immediately prior to the expiration of said terms

S (“Depoéitls‘fi);

.67/ All present and future right, title and interest of Debtor in and to all
accounts, general intangibles, chattel paper, deposit accounts, money, instruments and
documents (as those terms are defined in the UCC), and all cash, checks, drafts,
certificates and instruments, if any, from time to time deposited or held in accounts for
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Debtor, all deposits or wire transfers made to accounts, agreements, obligations, rights
and written materials, in each case whether existing now or in the future, relating to or
otherwise arising in connection with or derived from the Real Property or NS
Improvements or any other part of the Encumbered Property or the ownership, use,
development, construction, maintenance, management, operation, marketing, leasmg,

occupancy, sale or financing of the Real Property or Improvements or any-other-part of N
the Encumbered Property, including, without limitation: (i) permrts approvals and g

other governmental authorizations, including without limitation zoning approvals,
building permits, plat approvals, development approvals and agreements, and’ other
agreements, (ii) agreements with suppliers, project managers, supervrsors contractors,
architects, engineers, sales agents, leasing agents, consultants, property managers and
governmental authorities, and all of Debtor’s rights, title and interest.in and to plats and
surveys as recorded and as may be recorded pursuant to’ law of agreement;-(iii) takeout
reﬁnancmg and permanent loan commitments, (iv) warranties, guarannes indemnities”
and insurance policies, together with insurance paymeats, insurance proceeds, and
unearned insurance premiums, (v) claims, demands, aWarﬂs,_settlemeirts and other
payments arising or resulting from or otherwise relating to-ar_l_'y_"ih'surance (whether or
not Secured Party is named as a loss payee of‘such insurance) or any loss or destruction
of, injury or damage to, trespass on or taking, condemnatlon (or conveyance in lieu of
condemnation) or public use of any of the Real Property, (vi) license agreements, lease
agreements, easement and access agreements, service and ‘maintenance agreements,
purchase and sale agreements and purchase opuons, together with advance payments,
security deposits, purchase deposits‘and other amounts’paid to or deposited with Debtor
or placed into escrow pursuant to any such. agreements, (vii) reserves, deposits, security
deposrts, bonds, performance bonds,. deferred- payments refunds, rebates, discounts,
cost savings, escrow proceeds, sal¢ procee;is ‘and other rights to the payment of money,
(viii) membership agreements and related dues, fees, assessments, and deposits and
other revenues relating to” parkmg or other facilities, (ix) all contracts for the sale of
portions of the Real Property -QT. Improvements existing and to be entered into in the
future, (x) all trade names, tradcmarks, logos, copyrights, goodwill and books and
records relating to or used-in- connection with the operation of the Encumbered Property
or the equipment or any part thereof and all general intangibles related to the operation
of the Improvements now existing or hereafter arising; and (xi) all supplements,
modifications, amendments, renewals, extensions, proceeds, replacements and
substitutions of or to any of such property (collectively, the “Intangibles™);

7. . -All_\a‘ec\:_ounts,,- accounts receivable, deposit accounts, chattel paper
(whether electroﬂic or tangible), instruments, promissory notes, documents, general
intangibles, payment intangibles, letter of credit rights, insurance receivables and other
rlghts to payment (collectlvely called "Rights to Payment"), now existing or at any
time hereaﬁer and prior to the termination hereof, arising (whether they arise from the
. sale, lease. or other disposition of property or mventory or from performance of
“._contracts for service, manufacture, construction, repair or otherwise or from any other

“source whatsoever) including all securities, guaranties, warranties, indemnity
agreements, insurance policies, supporting obligations and other agreements pertaining
to the same or the property described therein, and in all property and goods returned by
or repossessed from Debtor’s customers;
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8. All inventory, goods held for sale or lease or to be furnished under
contracts for service, goods so leased or furnished, raw materials, component parts.and
embedded software, work in process or materials used or consumed in Debtor's business
and all warehouse receipts, bills of lading and other documents evidencing goads. owned
or acquired by Debtor, and all goods covered thereby, now or at any time hereafter, ahd
prior to the termination hereof, owned or acquired by Debtor, wherever located and all’
products thereof (collectively called "Inventory“) whether in the possess:on of Debtor, /]
warehousemen, bailees or any other person, or in process of delivery, and whether) | -
located at Debtor's places of business or elsewhere (with all Rights to. Payment arid/
Inventory referred to herein collectively as the "Payments Collaterai") to gether with
whatever is receivable or received when any of the Payments Collateral or'proceeds’
thereof are sold, leased, collected, exchanged or otherwise dvsposed ‘of, whether such
disposition is voluntary or involuntary, including wnthout ‘hmltatlon alLnghts to
Payment, including returned premiums, with respect to any msurance relating to any of
the foregoing, and all Rights to Payment with respect to'any claim, cause of action, lien
(including, but not limited to, materialmen’s liens) and cher rlghts affecting or relating
to any of the foregoing; o

9. Any and all monies now or subsequentiy on deposit for the payment of
real estate taxes or specml assessments against the Encumbered Property or for the
“ payment of premiums on insurance policies covermg t‘he foregomg property or
otherwise on deposit with or held by Secured Party.as prov:ded in this Instrument; all
capital, operating, reserve or similat accoungs held by or on behalf of Debtor and
related to the operatlon of the Encumbered Property, whether now existing or hereafter
arising and all monies held in any of the foregoing accounts and any certificates or
instruments related to or ev1denc1rrg such g::counts

| I
10. All proceeds {mcludmg claims and demands therefor) with respect to the
conversion, voluntary of mvoluntary, -of the Real Property or any of the Encumbered
Property into cash or-liquidated claxms, including, without limitation, proceeds of
insurance and condemnatxon awards,

11. All contracts permlrs licenses, security deposits, payment and
performance bonds pertalnmg to the development of the Real Property, mcludmg but
not limited to engmeermg, architectural, and construction contracts and all variances,
development rights or credits, air rights, and transfer development rights, zoning and
subdwxsxon nghts, and development agreements relating to the Real Property;

12.) { All mterest dividends, cash, instruments and other property from time to
time recewed, receivable or otherwise payable in respect of, or in exchange for, any or
the Encumbered Property,

13 All contracts of sale with other parties now or hereafter entered into in

I.I"""-._-COHIIECHOH thh the Encumbered Property or any part thereof and all right, title and

interest-of Debtor thereunder, including, without limitation, cash or securities deposited
thereunder to secure performance of buyers of their obligations thereunder and also
including the right upon the happening of an event of default thereunder to enforce the
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obligations of such buyers and to receive and collect the amounts deposited thereunder

and any and all further amounts which may be due under such contracts of sale or due

upon the consummation of such contracts of sale; all agreements, or contracts with - \
other parties now or hereafter entered into for the sale, leasing, brokerage, -~ %
development, management, maintenance, sale and/or operation of the Encumbered.~ -
Property or any part thereof, including all moneys due and to become due__tfi}e_r_éunger, =\
and all permits, licenses, approvals, bonds, insurance policies, agreements, contracts, )
consents, and plans, specifications designs and drawings relative to the construction,
rehabilitation, refurbishing and/or operation of the Improvements; - o~

14.  All refunds, rebates or credits in connection with a reduction in real.estate
taxes and assessments charged against the Real Property as-a-result of tax gertiorari or
any applications or proceedings for assessment and/or fax reductiori relating to the Real
Property; ! E

A \ e | .

15.  All of Debtor’s claims and rights to the payment of damages arising from
any rejection of any Lease under or pursuant to the Bankruptcy Code, 11 U.S.C. §101 et
seq.;

16. All of Debtor’s interest in all claim"é'-afr_'id_,pauses of action relating directly
or indirectly fo'the Encumbered Property or any part thereof, whether such claims or
causes of action arise in Debtor’s name or 4ré acquired by Debtor, directly or indirectly,
by subrogation or otherwise; ‘/ 7 o

17.  All oil and gas or other mineral royalties and bonuses, and any other
consideration of whatever form or nature réceived by or paid to or for the account of or
benefit of Debtor or its agents or its emplayees from any and all sources arising from or

attributable to Real Property; '\

18.  Allright, t,iiie-"aﬂd -ihtc__i_éét' of Debtor to all trademarks, copyrights, and
rights to any trade names used in connection with the operation of the Encumbered
Property; and )

19. All p';pcéqc:i's';-:ﬁ_'rog‘lué‘fs, replacement, -additions, substitutions, renewals
and accessions oa_f'}fmd to any of the Encumbered Property and all proceeds of the
conversion, voluntary or involuntary, of any of the foregoing into cash or liquidated
claims. L /' ]

In_aitdﬂ'i't'itml',‘“-tq the extent not covered above: all right, title and interest of Debtor
to,all confracts, permits, licenses, security deposits, payment and performance bonds
pertaining to the Encumbered Property and including but not limited to engineering,
architectural, and-construction contracts with respect to the Encumbered Property; all

. Tight, title. ;iqd interest of Debtor to all air rights or transfer development rights, zoning
“._and subdivision rights and development agreements pertaining to the Encumbered

"P-r_ﬁper;y;. accounts designated with Secured Party or within a third-party financial
institution to maintain real estate tax and insurance premium escrow payments, and all
cash, checks, drafts, certificates and instruments, if any, from time to time deposited or
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occupancy (or their equivalent), contracts, applications and approvals issued by any
governmental authority or agency, security deposits, and payment and performance’ ",
bonds relating to the construction, ownership, operatlon and/or use of the Encumbercd,_
Property, whether now existing or hereafter arising; and to the extent not covered '
above, all Proceeds (as defined in the Uniform Commercial Code of the apphcable
jurisdiction) of any or al! of the foregoing; and

£ ——,
F ",

All cash, negotiable instruments, documents of title, chattel paper, securmes,
certificates of deposit, deposxt accounts, other cash equivalents and other asséts 6f
Debtor in transit to, or in the possession or control of Secured Party, or any agent or
bailee of Secured Party. -
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held in such accounts from time to time including, without limitation, all deposits or

wire transfers made to such accounts; all interest, dividends, cash, instruments and”"
other property from time to time received, receivable or otherwise payable in respect of,
or in exchange for, any or all of the foregoing; all “UCC Collateral” and “Personal
Property” (as those terms are defined in any lone or security agreement between Dabtor
and Secured Party) and including but not limited to all machinery, apparatus, L%
equipment, fittings, fixtures and other property of every kind and nature wﬁatsbevcr, 7
including, without limitation, all boilers, furnaces and other heating ﬁxtures, all ’
refrigerating, air conditioning, heating, plumbing, and ventilation systems, all e!évators,
escalators, vacuum cleaning systems, switchboards, sprinkler systems, fire prevcntlon
and extinguishing apparatus, all pumps, tanks, pipes, ducts, motors, engmes, {
compressors, generators, gas, steam, electrical and lighting fittings, all vertical and
horizontal communication interconnections (including, but not limited to,- those via
conduit, wave guide or ceramic duct), all furniture, furnishings, appliances, ovens,
dishwashers, refrigerators, and all other kitchen eqmpment window shades, draperies,
and carpeting, all operating supplies and all building materials, equipment and goods
now or hereafter delivered to the Encumbered Property mtendcd to be installed therein,
together with all replacements and substitutions thereof and additions and accessions
thereto in which Debtor now has, or at any time hereafter acquires, an interest and
which are now or hereafter located or situated in or-upen, or affixed or attached to, or
used in connection with the enjoyment, occupancy and/or-operation of, all or any
portion of the Encumbered Property; ri ights under easemcnts, rights-of-way or use, air
rights, development rights, water, water ngh‘ts and powers, water courses, sewer rights,
and other rights, pnv1leges and appurtenaﬂces to- tﬁc Encumbered Property now or
hereafter belonging or in anyway appertaining, thereto, including, without limitation,
any such right, title, interest, claim 4nd de,mand in, to and under any agreement
granting, conveying or creatmg, for the benefit of the Encumbered Property, any
easement, right or licens€)in any way affectmg other property and in, to and under any
streets, ways, alleys, passages; vaults -gores or strips of land adjoining the Encumbered
Property, or any parcel thereof, and 2l] land lying in the bed of any street, road or
avenue, open or propOSed in-front of-or adjoining the Encumbered Property, to the
center line thereof; all Insurance. Proceeds (as such term is defined or used in any lone
or security agreement between Debtor and Secured Party) and all other proceeds of and
any unearned premiums on any insurance pohc1es covering the Encumbered Property,
mcludmg, w1thout limitation, the right to receive and apply the proceeds of any
insurance, judgmems or settlements made in lieu thereof, for damage to the
Encumbered Property or_any part thereof; all Condemnation Awards (as such term is
defined or ysed-in‘any lone or security agreement between Debtor and Secured Party)
and other awards heretofore made or hereafter to be made for the taking by eminent
domain_ of the -whole or any part of the Encumbered Property, or any estate or easement
therein, mcludmg any awards for change of grade of streets, and all rights to collect and
receive the proceeds of such awards and to give proper receipts and acquittances

. “therefor and to apply such awards; all contracts of sale with other parties now or

“hereafter éntered into in connection with the Encumbered Property or any part thereof
and-all right, title and interest of Debtor thereunder, including, without limitation, cash
or securities deposited thereunder to secure performance of buyers of their obligations
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thereunder and also including the right upon the happening of an event of default
thereunder to enforce the obligations of such buyers and to receive and collect the ¢
amounts deposited thereunder and any and all further amounts which may be due under
such contracts of sale or due upon the consummation of such contracts of sale; all ri ght
title and interest of Debtor in and to all agreements, or contracts with other parties now-
or hereafter entered into for the sale, leasing, brokerage, development, management,
maintenance, sale and/or operation of the Encumbered Property (or any part thereoﬂ,
including all moneys due and to become due thereunder, and all permits;. hcenses,
approvals, bonds, insurance policies, agreements, contracts, consents, and plans
specifications desigris and drawings relative to the construction, rehablhtatmn
refurbishing and/or Operatlon of the Improvements; all refunds, rebates or credlts in’
connection with a reduction in real estate taxes and assessments charged agamst the
Encumbered Property as a result of tax certiorari or any applications er proceedings for
assessment and/or tax reduction relatmg to the Encumbered Property; all claims and ~
rights to the payment of damages arising from any rejection of any Lease under or
pursuant to the Bankruptcy Code, 11 U.S.C. §101 et seq.; all cla1ms and causes of
action relating directly or indirectly to the Encumbered Pfoperty, whether such claims
or causes of action arise in Debtor’s name or are- acquired by Debtor, directly or
indirectly, by subrogation or otherwise; all of Debmr s interest in all proceeds,
products, replacement, additions, substitutions, renewals and accessions of and to the
collateral described above; all oil and gas op other mmeral royalties and bonuses,
leases, and any other consideration of whatever, form or nature received by or paid to or
for the account of or benefit of Debtor or lts/agents of its employees from any and all
sources arising from or attributable to Encumbered Property; all trademarks,
copyrights, and rights to any trade names uséd in connection with the operation of the
Encumbered Property; all accounts’ recelvgble, income, revenues, earnings, rents,
maintenance payments, tolls, issues, awards, products and profits derived from or
originating from the Encumbered Pro‘perty’ all tenements, hereditaments and rights of
dower and courtesy, property, possessmn ‘claim or demand, either in law or in equity,
of, in, and to, the Encumbered Propcrty, and any other property and rights and assets
which are, by the prbwszons 'of any agfeement between Debtor and Secured Party
required to be subject to the lieirhereof; all the estate, right, title, interest and claim
whatsoever, at law and in equxty, which Debtor now has or may hereafter acquire in and
to the aforementioned property and every part thereof, and any additional property and
rights that may from time o time hereafter by installation in the Encumbered Property,
or by writing of any kind, /or otherwise, be subjected to the lien hereof by Debtor or by
anyone on its behalf; the rIght in the name of and on behalf of Debtor, to appear in and
defend any dction or proceedlng to protect the interest of Secured Party in the
Encumbeéred Property, all proceeds of the conversion, voluntary or involuntary, of any
of the' foregomg into cash or liquidated claims, including, without limitation, proceeds
of insurance and Condemnation Awards, and all right, title and interest of Debtor in and

~. toall unearried premiums accrued, accruing and to accrue under any or all insurance

- policies obtained by Debtor; any and all warranties and guaranties relating to the

- Encumbered Property or any fixtures, equipment or personal property owned by Debtor
and'located on and/or used in connection with the Encumbered Property, whether now
existing or hereafter arising; any and all permits, licenses, certificates of use and
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EXHIBIT B
To UCC-1 Financing Statement A~ NN
Debtor: Van Leeuwen Pocatello, LLC TN

Secured Party: Charter Oak Real Estate Fund, LLC

Legal Description of Real Property:

e ¥

SW1/4NW1/4 and the W1/2SW1/4 of Section 24, Townshlp 6 South Range 35 Easf
Boise Meridian, Bannock County, Idaho.

>

-

The address of said land is: 4976 W. Buckskin Road,!-' Pacatello, Iﬂ'a_hbh8§201.
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When Recorded return to: <‘>
Lyrn Consentino <]
Attorney at Law i6 ,l

942 Chestnut Ridge Road - TP Fy Ty g
Millbrook, New York 12545 <0328336

GENERAL ASSIGNMENT AND ASSIGNMENT OF WARRANTIES AND OTHER
CONTRACT RIGHTS

THIS GENERAL ASSIGNMENT AND ASSIGNMENT OF WARRANTIES AND O'II-IER
CONTRACT RIGHTS (“Assignment”) made as of the 23" day of December, 2005 is byVAN 2
LEEUWEN POCATELLO, LLC a Delaware limited liability company (“Borrowex”) whose
address is 4976 W Buckskin Road, Pocatello ID 83201-9123, in favor CHARTER: QAK R.EAL
ESTATE FUND, LLC, a Delaware limited liability company ("Lender”), whose_ address IS c/o
Porter Capital Management 38C Grove Street, Ridgefield, CT 06877. | \ ¥

WITNESSETH:
(]
WHEREAS, Borrower has executed and delivered to' Lender a Prozmssory Note dated of

even date herewith (the “Note™), payable to the order of Lender whteh Mote evidences a loan
made by Lender to Borrower, and s

WHEREAS, the Note is secured by that certiain"Mortgage dated of even date herewith
(the “Security Instrument”), from Borrower -as. morigagor to Lender, as mortgagee,
encumbering that certain property situated at 4976“W Buckskin Road, Courty of Bannock and
State of Idahe as more particularly descnbed on Eadnbxt A attached to the Security Instrument

(the “Mortgaged Property”); and ({7

WHEREAS, Lender and Borrowerha*-’re..chtgréd into an Assignment of Leases and Rents
dated the date hereof (the “Assignment of Leases”) pursuant to which Borrower has granted to
Lender a security interest in-all of Borrower s nght title and interest in, to and under the Rents
from the Mortgaged Property and /

WHEREAS, Borrower 1s desn'ous of further securing to Lender the repayment of the
indebtedness evldenced by the Note and the performance of the other terms, covenants and
agreements contained herein and-in the Note, the Security Instrument, the Security Agreement
(defined herein) and each-other doctiment evxdencmg, securing, guaranteeing and/or relating to
the indebtedness evidericed by the Note (the Security Agreement and such other documents, as
each of the foregomg qmay from time be amended or replaced, are herein sometimes
collectively refm-ed to as Ihe “Loan Documents™); and

WHER.EAS pursuant to the terms of the Security Agreement (“Security Agreement”),
Borrower is requxred to grant Lender a security interest in the Collateral (as hereinafter

“defined).to-secure the obligations of Borrower under the Security Agreement and the other

Laan Documents

NOW 'I'I-IEREFORE in consideration of the mutual promises and covenarts contained

‘herem, and other good and valuable consideration, receipt of whlch 1s hereby acknowledged,
* -._Borrower agrees as follows:
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B, Assignment and Grant of Security Interest. Borrower, in consideration of |
Security Agreement and in connection with the Mortgaged Property, and in order to secure
payment and performance of the Obligations (as hereinafter defined), hereby assigns, gives, .

grants, bargains and transfers to Lender, grants a security interest in, and pledges to Lender, —

upon the terms and conditions of this Agreement, all of the following described property, rights
and interests whether now owned or hereafter acquired (all of which are collectively referred to
herein as the “Collateral”): - - SN )

(&  all right, title and interest of Borrower to all contracts, periits, licenses,
security deposits, payment and performance bonds pertaining to the Mortgaged
Property, including but not limited to engineering, .architectural, and construction
contracts with respect to the Mortgaged Property, S g

(®)  intentionally omitted,

"~ -

(c) intentionally omitted;

(@  all right, title and interest-oF Borrower to all air rights or transfer
development rights, zoning and subdivision. rights and development agreements
pertaining to the Mortgaged Property -~ . .

(€ () the Accountsand alilcash, checks, drafts, certificates and instruments,
if any, from time to time deposited or held in the Accounts from time to time including,
without limitation, all deposits or Wirg-ttgn‘s{e_i‘_s,made to the Accounts;

(ii) intentionafly omitted; "

¢ 11)311 mterest, dinidefp&s, cash, instruments and other property from
time to time received; réceivable-orotherwise payable inrespect of, or in exchange for,
any or all of the fovegoing, . .

(® All'of Borrower's right, title end interest in and to the Mortgaged

Property, including; without limitation, all Improvements (as such term is defined inthe
Security Agreemient) and all fixtures and building materials of every kind and nature now
or hereafter situdted in, on, under, or about, or affixed or attached to the Land (as such
term is [de'ﬁned in}tlie Security Agreement) or such Improvements (as defined in the
Security Agreement and which are not the property of any Lessee, utility or independent
contractor), alt additional lands and estates hereinafter acquired by Borrower for use in

~connection with the Land and the Improvements, and all lands and estates that may, from
.. time to time, by supplemental mortgage or additional agreement be made subject to the
. lieri-of this Agreement and the reversion or reversions, remainder or remainders, in and
“. {o-the Mortgaged Property, and all claims or demands either in law or in equity, in
possession or expectancy, of, in and to the Mortgaged Property,
/

N e (® Al right, title and interest of Borrower to the “UCC Collateral” and

~Personal Property (as those terms are defined in the Security Agreement), including but
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not limited to all machinery, apparatus, equipment, fittings, fixtures and other property

of every kind and nature whatsoever, including, without limitation, all boilers, furnaces .
and other heating fixtures, all refrigerating, air conditioning, heating, plumbing;.and' .
ventilation systems, all elevators, escalators, vacuum cleaning systems, switchboards, .
sprinkler systems, fire prevention and extinguishing apparatus, all pumps, fanks, pipes,
ducts, motors, engines, compressors, generators, gas, steam, electrical (and lighting
fittings, all vertical and horizontal communication interconnections (including, but not
limited to, those via conduit, wave guide or ceramic duct), all furniture,-furnishings,
appliances, ovens, dishwashers, refrigerators, and all other kitchen-equipment, window
shades, draperies, and carpeting, all operating supplies and all building ) matérials,
equipment and goods now or hereafter delivered o the Mortgaged Property intended to
be installed therein, together with all replacements and’ substitutions- thereof and
additions and accessions thereto in which Borrowér now has, or;at any time hereafter™
acquires, an interest and which are now or hereafter located or situated in or upon, or
affized or attached to, or used in connection with the enjoymert, occupancy and/or
operation of, all or any portion of the Mortgaged Property, — "

()  All Leases (as such term is-defined in the Security Agreement) and the
Rents (as such term is defined in the Security Agreement) thereunder (it being intended
by Borrower that the assignment of the. Leases and Rents herein and contained in the
Assignment of Leases and Rents constitutes a present; absolute assignment and not an
assignment for additional security m;l/y, provided that, subject to the terms of the
Assignment of Leases and Rerit$, Borrower shall have a revocable license to (i) modify
the Leases and exercise or refrain from ‘exercising rights of landlord subject to the
terms and conditions of the Security Agréement and the other Loan Documents, and (i1)
collect and receive the Rents), and alt'right, title and interest of Borrower to all other
present and future leases, ‘subleases \and licenses and any guarantees thereof, rents,
issues and profits and additional rents now or at any time hereafter covering or affecting
the use or occupancy of; or the conduct of any activity upon or in all or any portion of
the Mortgaged Property, including any amendments, modifications, extensions or

renewals thereof” = ™. "

()  All"of Borrower’s right, title and interest in and to all and singular,
easements; rights-of-way or use, air rights, development rights, water, water rights and
powers, ‘water courses, sewer rights, and other rights, privileges and appurtenances to
the Mortgaged Property now or hereafter belonging or in anyway appertaining thereto,
including, without Jimitation, any such right, title, interest, claim and demand in, to and
ufider any- agreement granting, conveying or creating, for the benefit of the Mortgaged

~Property, any.easement, right or license in any way affecting other property and in, to
“._ “andunder any streets, ways, alleys, passages, vaults, gores or strips of land adjoining the
.. Mortgaged Property, or any parcel thereof, and all land lying in the bed of any street,
“.road or-avenue, open or proposed, in front of or adjoining the Mortgaged Property, to
the center line thereof,
S s (  All Insurance Proceeds (as such term is defined in the Security
"~ Agreement) and all other proceeds of and any unearned premiums on any insurance
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policies covering the Mortgaged Property, including, without limitation, the right'to.
receive and apply the proceeds of any insurance, judgments, or seftlements made in lieu "
thereof, for damage to the Mortgaged Property or any part thereof subject to and in " .
accordance with the terms of the Security Agreement, TN

&  All Condemnation Awards (as such term is defined in. the Security ./ /
Agreement) and other awards heretofore made or hereafter to be made for the taking by '
eminent domain of the whole or any part of the Mortgaged Property;-or any estale’or
easement therein, including any awards for change of grade of streets, and all rights to
collect and receive the proceeds of such awards and to give ‘proper receipts and
acquittances therefor and to apply such awards subject to and in accordance with the
terms of the Security Agreement, . N

-

()  All contracts of sale with other parties now or krereafter entered into in
connection with the Mortgaged Property or any part thereof and’all right, title and
interest of Borrower thereunder, including, without-limitation, cash or securities
deposited thereunder to secure performarice of buyers of their obligations thereunder
and also including the right upon the happening of an event of default thereunder to
enforce the obligations of such buyers and to receive and collect the amounts deposited
thereunder ‘and any and all further amounts which 'may-be due under such contracts of
sale or due upon the consummation of such contracts of sale;

(m) All right, title and :intgre{t 'of Borrower in and to all agreements, or
contracts with other parties (such-other parties referred to in this paragraph and in
paragraph 1) collectively heréinafter referred to as the “Contracting Parties”), now or
hereafter entered into for the sale,leasifig, brokerage, development, management,
maintenance, sale and/or operation of the Mortgaged Property (or any part thereof),
including all moneys die. and to-become due thereunder, and all permits, licenses,
approvals, bonds, ' insurance- policiés, agreements, contracts, consents, and plans,
specification$ /designs.. and “drawings relative to the construction, rehabilitation,
refurbishing ‘and/or’ operation of the Improvements (collectively, with the contracts
described in Section 1(1), the “Contracts™),

(n) _-All refunds, pebates or credits in connection with a reduction in real estate
taxes and assessments charged against the Mortgaged Property as a result of tax
certiorari or any spplications or proceedings for assessment and/or tax reduction
relating to the Moftgaged Property,

-':j'“; [‘ tié) All of Borrower’s claims and rights to the payment of damages arising
from. any rejéction of any Lease under or pursuant to the Bankruptcy Code, 11 US.C.

| @ All of Borrower's interest in all claims and causes of action relating
directly or indirectly to the Mortgaged Property, whether such claims or causes of
_~action arise in Borrower's name or are acquired by Borrower, directly or indirectly, by

~subrogation or otherwise;,
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additions, substitutions, renewals and accessions of and to the Collateral desg'?bed 1p

the preceding clauses (a) through (p);

(e

( All oil and gas or other mineral royalties and bonuses, land anyother
consideration of whatever form or nature received by or paid to or for the account of or
benefit of Borrower or its agents or its employees from any and all sources-afising
from or attributable to Mortgaged Property, all right, title and irterest-of Botrower to
all trademnarks, copyrights, and rights to any trade names used|in connection with the
operation of the Mortgaged Property, all accounts -recgiva}'::l‘eé;\ jncor_p‘e_,-" reverues,
earnings, rents, maintenance payments, tolls, issues, awards, products and profits
derived from or originating from the Mortgaged Property, all tenéments, hereditaments™
and rights of dower and courtesy, property, possession, claim or demand, either in law
or in equity, of, in, and to, the Mortgaged Property, and any other property and rights
which are, by the provisions of any other Loan Docurnent, required to be subject to the
lien hereof, and all the estate, right, title; interest and claim whatsoever, at law and in
equity, which Borrower now has or may hereafter acquire in and to the aforementioned
property and every part thereof, and any additional property and rights that may from
time to time hereafter by instailation in the Mortgaged Property, or by writing of any
kind, or otherwise, be subjected to the lien hereof by Borrower or by anyone on its
behalf; and A LN 2/ Y«

(s) The right, in the name of and on‘behalf of Borrower, to appear in and
defend any action or proceeding to protect the interest of Lender in the Mortgaged
Property, [ AN

@) Al proceeds of the conversion, voluntary or involuntary, of any of the
foregoing into 'cash-or-liquidatedclaims, including, without limitation, proceeds of
insurance and Condernnation Awards, and all right, title and interest of Borrower in and
to all unearned. premiums. accrued, accruing and to accrue under any or all insurance
policies obtained by Borrower;

() any and all-warranties and guaranties relating to the Mortgaged Property or
any fixtures, equipment or personal property owned by Borrower and located on and/or
used in connection 'with the Mortgaged Property, whether now existing or hereafter
arising, *. "~

S VR
il R () (v) any and all permits, licenses, certificates of use and occupancy
“(or their equivalent), contracts, applications and approvals issued by any governmental

authonty or agency, security deposits, and payment and performance bonds relating to
“.._the cohstruction, ownership, operation and/or use of the Mortgaged Property, whether

now existing or hereafter arising, and

P4 /
-
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(w) To the extent not covered by subparagraphs () through () above, all
Proceeds (as defined in the Uniform Commercial Code of the applicable jurisdiction
¢UCC™)) of any or all of the foregoing i 1@ A~ N\

For purposes of this Agreement, the terms (D “Obligations” shall mean all indebtedness, ~— *
obligations and liabilities of Borrower arising under the Note, the Security Agpeerfient and any
renewals, extensions, amendments or modifications thereof, including, withott limitation, all
breakage costs and indemnification obligations under the Note, or any other Loan Document and
any ‘and all reasonable fees, costs or expenses incurred by Lender, pursuant-to-the Sécurity
Agreement and other Loan Documents, including without limitation, reasonable fégs_, costs and
expenses incurred in connection with the administration (other than salaries {,‘of Lender's
employees and other overhead expenses) and the enforce:r;eigbof'the Security Agreement and
other Loan Documents and in connection with the collection of the Loan, whether prior to or-
after the institution of any action against Borrower and (ii) “Accounts” shall mean accounts
designated with Lender or within a third-party financial institution to mmmaxﬁ real estate tax and
insurance premium escrow payments. N Nt o

2. Security for Obligations. This Assxgnment is given for the purpose of securing
the payment and performance by Borrower of the Obligations.

3. Absolute Assignment For the purposes of and subject to the terms set forth
herein, this Assignment is an absolut_e.,_pncozfzditional Enpd‘presemly effective assignment from
Borrower to Lender of all of Borrowet’s.rights mder).'ilﬁ and to the Collateral, subject to the
terms of the Security Agreement and other Loan Documents.

4. Borrower’s Represeritations and Warranties. Borrower represents, warrants and
covenants to and with Lender. that (a) Borrower shall not make any changes in or amendments to
any of the Collateral without the prior written consent of Lender, (b) Borrower shall not tender
or accept a surrender of ¢anceliation of any of the Collateral without the prior written consent
of Lender where sich ‘Surrender or “cancellation would materially or adversely affect the
Mortgaged Property or.Lender’s. interest therein or Lender’s security or where such surrender
or cancellation would violate the terms of any Loan Document; (c) Borrower shall promptly
provide to Lender copies-of all chariges in or amendments to the Contracts, and Borrower shall
promptly notify Lender in writing of any surrender or cancellation of a Contracts; (d) except as
otherwise expressly permitted by the terms of the Security Agreement, Borrower has not
assigned or granted and will not assign or grant a security interest in any of the Collateral to
anyone other than Lender which has not been heretofore released, (¢) Borrower’s interest in the
Collateral -is-not. subject to any claim, setoff, lien, deduction or encumbrance of any nature

(other-than the encumbrance created hereby, the encumbrance created by the Security

/_Agreement, and those subordinate encumbrances, if any, created in connection with any junior
encumbrances-on the Mortgaged Property expressly permitted by the terms of the Security
Agreement); (B Borrower has full power and authority to make this Assignment; (g) Borrower

shall maké all required payments and otherwise perform its obligations under the Collateral; (h)

Borrower shall give immediate notice to Lender of any notice of default served upon Borrower
.. with réspect to its obligations under any of the Collateral and, at the sole cost and expense of

Borrower, shall enforce or secure the performance of each and every material obligation of any
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Contracting Party to be kept or performed under the Contracts; and (i) there are no defaults;:5-'.6r_l
events which with the giving of notice or passage of time, or both, would constitute a default,L N
hereunder, under the Security Agreement or any other Loan Document. o\

5. Rights of Secured Party. Lender, shall have with respect to the Collateral, in
addition to the rights and remedies herein set forth, all of the rights and remedies available to a
secured party under the UCC, as if such rights and remedies were fully set forthherein. | |

6.  Financing Statement, Further Assurances. Simultaneousfy herewith, Borrower
shall execute and deliver to Lender for filing a financing statement|or statemerts, control
agreement, or such other instruments and agreements as I,mge}mayreqmrem connection
with the Collateral, all in the form required by Lender to/properly perfect Lender’s security
interest therein, and Borrower hereby authorizes Lender to prepare such financing statements”
from time to time without further authorization by Borrower to perfect and maintain perfection
of the security interests granted herein., and Borrower hereby authorizes Lender to prepare
such financing statements from time to time without further authorization by Borrower to
perfect and maintain perfection of the security interests granted herein. Borrower agrees that
at any time and from time to time, at the expense of Borrower, Borrower will promptly execute
and deliver all further instruments and documents, ‘and take all further action, that may be
necessary or desirable, or that Lender may redsonably request, in order to perfect and protect
any security interest granted or purported to be granted heréby (including, without limitation,
any security interest in and to any Pérmitted Investments) or to enable Lender to exercise and

enforce its rights and remedies hereunder with respect to any Collateral.

7. Borrower’s Duties./ Neither this Assignment nor any action or actions on the
part of Lender (including, without limitat{on, #ny assumption by Lender of the rights and
obligations under the Collateral pursuant to the provisions of Paragraph 8 hereof) shall relieve
Borrower of any obli ation tnder, the Collateral, and Borrower shall continue to be primarily

liable for all obligations thereunder; Borrower hereby agreeing to perform each and all of its
obligations under’ the Collateral Bortower hereby protects, defends, indemnifies and holds
Lender free and harmless from. and against any and all loss, cost, liability, or expense
(including, but not fimited to, reasonable attorneys’ fees and accountants’ fees) resulting from

any failure of Borrower to'so perform under the Collateral.

8. | Default Ttshall be an Event of Default hereunder upon any failure by Borrower
in the performance or observance of any covenant or condition hereof and the continuance of
such t‘_ai}ure:for; thirty (30) days (or such shorter period of time provided under any other Loan

~ Documeént) after-notice of such default from Lender (provided that no such notice shall be

# " required if not required under any other Loan Document) within which to cure the same. Upon
“.an-Event_of Default hereunder, the Security Agreement or under any of the other Loan
Documents; Lender may, but shall not be obligated to, assume any or all of the obligations of
Borrower under any or all of the Contracts and/or exercise the rights, benefits and privileges of
“._ Borrower under any or all of the Collateral.

—

9, Remedies Upon Default. (1) Upon the occurrence of an Event of Default,
Lender, may:
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(@ without notice to Borrower, except as required by law, and at any ﬁme\m_'“"'.
from time to time, charge, set-off and otherwise apply all or any part of the Collateral’ "
or the Utah Collateral (as defined herein) against the Obligations or any part me-@fjf’ e Ny

@®) in its sole discretion, at any time and from time to time, exercise any and
all rights and remedies available to it under this Agreement, and/or the Utah General
Assignment (as defined herein), and/or as a secured party under the UCC; . "~

(¢) demand, collect, take possession of, receipt fof, :isettle,‘ ‘cé__rnp:%’niiﬁe,
adjust, sue for, foreclose or realize upon the Collateral or-?he U@ah__Collatgral (or any
portion thereof) as Lender may determine in its sole discretion; and -~

() take any other action under the Seaﬁfitly msmmenf.'; of the Utah Security
Agreement (as defined herein) or any of the other Loan Documents or the Utah Loan
Documents or under any applicable law. S =t

-

(© give notice to any or all of the Contracting Parties, either requiring the
Contracting Party to continue performance. umder its Contract or, alternatively,
terminating the Contract. This Assignmient.shall. constitute a direction to and full
authority to the Contracting Parties under theCortracts to act at Lender’s written
direction and otherwise perform on Lenider’s behalf under the Contracts, without proof
of the event of default relied upon. The Contracting Parties shall be entitled to rely
upon written notice from Lender that Lender has assumed all of the rights and
obligations of Borrower under the applicable Contract without any inquiry into whether
Borrower is in default hereunder or under the Security Agreement or any of the other
Loan Documents. -Such assumption 'of a Contract by Lender shall be evidenced by
written notice from Lender tothe applicable Contracting Party. Under no circumstances
shall Lender be deemed by any party to have assumed Borrower’s rights and obligations
under a Confract unless and-unti] such written notice is delivered to the Contracting
Party in accordance With the foregoing provision

(i)  Lender shall have the right at any time, but shall have no obligation, to take inits
narne or inthe n_a:r/ife'..cf Borrower, or otherwise, such action as Lender may at any time or from
time to time determine to be reasonably necessary to cure any default under the Collateral or
the Utah Collateral or to protect the rights of Borrower or Lender thereunder. Lender shall
incur no lizbilityto Borrower if any action taken by Lender or in Lender’s behalf in good faith
pursuant, to-this- Assignment shall prove to be in whole or in part inadequate or invalid
Borrower hereby protects, defends, indemnifies and holds Lender and its affiliated entities and

‘each of-their directors, members, shareholders, officers, employees, agents, representatives,
consultants;.and any other party with authority to act on behalf of Lender or its affiliated
entities and any of their heirs, representatives, successors and/or assigns, free and harmless
from and against any and all loss, cost, liability, or expense (including, but not limited to,

~.attorneys fees and accountants’ fees) to which Lender may be exposed, or that Lender may
“.ineur, 4n €xercising any of its rights under this Assignment, unless caused by the intentional

miseeriduct or gross negligence of Lender.
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10. Power of Altorney.  Borrower hereby irrevocably constitutes and appom!'.s
Lender its true and lawful attorney-in-fact in Borrower’s name or in Lender’s name;-or . *

otherwise, to, from and after the occurrence of an Event of Default by Borrower hereunder-or -\

under the Security Agreement or any of the other Loan Documents to enforce all of the rights
of Borrower under the Collateral. Tt is hereby recognized that the power of aftorney herein
granted is coupled with an interest and shall not be revocable so long as.any_sums are
outstanding under the loan evidenced by the Note. g R

o

11. Contracts. (i) Borrower shall deliver to Lender a true, é’orrect"ahdl complebe
copy of each Contract promptly after it has been executed and delivered by the parties thereto.

7 S

(i) Notwithstanding anything to the confrary contained herein, Lender shall™
have no right under this Assignmert to assume any Contract or to exercise any rights, benefits
or privileges of Borrower under any of the other Collateral until Borrower shall be in default
under the terms of this Assignment or the terms of the Security Agreernent or any of the other
Loan Documnents and such default shall not have been cured within any applicable grace or cure
period

(iif) Borrower shall promptly obtain and deliver to Lender consents to the
terms of this Assignment, in forms acceptableto Lender, from such Contracting Parties as
Lender may request from time to time:- (L T N o

[\ 7

12. Rights and Duties of Lender.. (i)' Borrower agrees that Lender shall not have
any duty as to any Collateral in its possessiofi-or control as agent therefor or bailee thereof or
any income thereon or the preservation of rights-against any person or otherwise with respect
thereto. Lender shall be deemed to have exercised reasonsble care in the custody end
preservation of the Collatéral-in ‘its-possession if the Collateral is accorded treatment
substantially equal to_that which Liender-accords its own property, it being understood that
Lender shall not be liable-or responsible for any loss or damage to any of the Collateral, or for
any diminution in value thereof; by redson of the act or omission of Lender or any of its
affiliates, agents, employees or bailees, except that Lender shall be lisble to the extent that
such loss or damage results from Lender’s gross negligence or willful misconduct. Lender
shall not have apy liability for zny loss resulting from the investment of funds in Permitted
Investments in accordance with the terms and conditions of this Agreement.

(i) — Leénder shall be responsible for the performance only of such duties as are
specifically set “forth-herein, and no duty or covenant shall be implied from any provision
nhereof:-Lender shafl not be under any obligation or duty to perform any act which would involve
 it'in expense or liability or to institute or defend any suit in respect hereof, or to advance any of
its.own monies, Borrower shall indemnify and hold Lender and its employees and officers
harmless- fromand against any loss, liability, claims, cost or damage (including, without
limitation, ‘reasonable attorneys’ fees and disbursements) arising out of or incurred Lender in

~.connection with the transactions contemplated hereby, except for Lender’s liability to the
" extentthat such loss or damage results from Lender’s gross negligence or willful misconduct.

Theprovisions of this Section 12 shall survive the termination of this Agreement.

/

./
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13.  Successors and Assigns. This Agreement shall be binding upon the Bomwer

and its successors and assigns and shall inure to the benefit of Lender and its successors-and

36

assigns and any purchaser of any interest of Lender in the Security Agreement agd_t;;_‘e\"étheﬁ' :

Loan Documents, - AN

14.  Further Assurances. Borrower covenants and agrees to nlak:é,',__'execute and
deliver all such further or additional instruments as may be necessary to satisfy the intents-and
purposes hereof and to perfect the assignment made hereby. A W T

15. Governing Law. This Agreement and the rights-and. obl‘igﬁ.ions pft'he paﬁ;es
hereunder shall be governed by, and construed and interpretéd-in accordarice with, the internal
laws of the State of Idaho, without regard to principles of conflict of laws: | -

N |

16.  Consent to Jurisdiction Borrower hereby irrevocably submits to the jurisdiction
of any Idaho State or Federal court sitting in the City and County-of Bannock over any suit,
action or proceeding arising out of or relating to this Agreement, the Security Agreement or
any other Loan Documerts. Borrower hereby irrevocably waives, to the fullest extent permitted
or not prohibited by law, any objection which it may riow or hereafter have to the laying of the
venue of any such suit, action or proceeding brought in such a court and any claim that any such
suit, action or proceeding brought in such a court has been brought in an inconvenient forum.
Borrower hereby agrees that a final judgment in any such suit, action or proceeding brought in
such a court, after all appropriate appeals, shall be conclusive and binding upon it.

17.  Notices. All notices, démands; requests or other communications to be sent by
one party to the other hereunder or'réquired by law shall be in writing and shall be deemed to
have been validly given or served by delivery of the same in person to the intended addressee,
or by depositing the same with Federal Express or another reputable private courier service for
next business day delivery to-the intended addressee at its address set forth onthe first page of
this Agreement or at such other addressas may be designated by such party as herein provided,
or by depositing the same in"the United States mail, postage prepaid, registered or certified
mail, return receipt réquested, addressed to the intended addressee at its address set forth on
the first page of this Agreement or at such other address as may be designated by such party as
herein provided., “All notices;. demands and requests shall be effective upon such personal
delivery, or one /(1) business day after being deposited with the private courier service, or two
(2) business days after being deposited in the United States mail as required above. Rejection
or other refusal to accept or the inability to deliver because of changed address of which no
notice was given-as herein required shall be deemed to be receipt of the notice, demand or
request-sent. By giving to the other party hereto at least fifteen (15) days’ prior written notice

{thereof in accordance with the provisions hereof, the parties hereto shail have the right from
time to time 1o change their respective addresses and each shall have the right to specify as its
address any other address within the United States of America All notices to Lender shall also
be sent pursuant to the provisions of this paragraph to: Lynn P. Consentino, Attorney at Law,

942 Chestnut Ridge Road, Millbrook, New York 12545. All Notices to Borrower shall also be

seht pur’spanj: to this paragraph to Paracorp 5481 Kendall Street, Boise Idaho, 83706.
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18.  Severability, Remedies Cumulative. Every provision of this Agreement'. is

intended to be severable, and if any term or provision thereof shall be invalid, illeggl‘b,_f'
unenforcesble for any reason, the validity, legality and enforcesbility. of the remaining. °.
provisions thereof shall not be affected or impaired thereby, and any invalidity, illegality-or ~ *

unenforceability in any jurisdiction shall, at the option of Lender, not affect the validity,

legality or enforceability of any such term or provision in any other jurisdiction. Each and
every right, remedy and power granted to Lender or allowed to Lender by. law or other
agreement shall be curnulative and not exclusive of any other, and may bel_,exerc_iged__‘py-;@nder

at any time and from time to time. P e N

| L g A

19.  Sale of Loan Lender may sell, transfer and deliver the Security Agreement and
the other Loan Documents to one or more investors in the secondary rhortgage ‘market. In
connection with such sale, Lender may retain or assign responsibility for servicing the loan~
evidenced by the Note or may delegate some or all of such responsibility and/or obligations to -
a servicer, including, but not limited to, any subservicer or master servicer, on behalf of the
investors. All references to Lender herein shall refer to and.include; without limitation, any
such servicer, to the extent applicable. A o

20. No Waiver. The obligations of Borrower are in addition to, and not in diminution
of, the obligations of the Borrower under the Security Agreement and any other Loan
Documnent. No failure on the part of Lender t6 ¢xercise, and fic delay in exercising, any right,
remedy or power hereunder or under.any other, Loan Décument shall operate as a waiver
thereof, nor shall any single or partial exertis¢ by Lender of any right, remedy or power
hereunder or under any other Loan Docurnerit-preclude any other or future exercise thereof or
the exercise of any other right, remedy or power. The liability of the Borrower under this
Agreement shall not be limited/of impaired-by reason of any amendment, waiver or
modification of the provisions of any Loan Document, the release or substitution of any
collsteral securing the Loafis, any transfer 6f the Mortgage Property or any part thereof to
Lender or its nominee, any.faijure on the part of Lender to record or otherwise perfect any lien
or security interest i any such collateral, any sale or transfer of the Mortgaged Property or any
part thereof or any deterrination that any Loan Documnent is illegal or unenforcesble.

21.  Assignm : en.t.'Ihe rights and powers under this Agreement may be assigned by
Lender in its sole and absolute discretion.

22. WAIVER _\OF TRIAL. BY JURY. BORROWER HEREBY KNOWINGLY,
UNCONDITIONALLY, IRREVOCABLY, VOLUNTARILY AND INTENTIONALLY, TO THE
FULLEST EXTENT PERMITTED BY LAW, WAIVES ANY RIGHT IT MAY HAVE TO A
TRIAL-BY JURY IN RESPECT OF ANY ACTION, PROCEEDING OR COUNTERCLAIM
¢ BASED .ON THIS AGREEMENT OR ARISING OUT OF, UNDER OR IN CONNECTION
WITH. THIS_ AGREEMENT OR ANY DOCUMENT OR INSTRUMENT EXECUTED IN
CONNEGTION'WITH THIS AGREEMENT, OR ANY COURSE OF CONDUCT, COURSE OF
DEALING, STATEMENTS (WHETHER VERBAL OR WRITTEN) OR ACTION OF ANY

“.._. PARTY HERETO. FURTHER, BORROWER CERTIFIES THAT NO
. .REPRESENTATIVE OR AGENT OF LENDER, OR COUNSEL TO LENDER, HAS

REPRESENTED, EXPRESSLY OR OTHERWISE, THAT LENDER WOULD NOT, IN THE
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EVENT OF SUCH LITIGATION, SEEK TO ENFORCE THIS WAIVER OF RIGHT TO JURY
TRIAL PROVISION. BORROWER HEREBY ACKNOWLEDGES THAT LENDER HAS BEEN .
INDUCED TO ACCEPT. THIS AGREEMENT BY, INTER ALIA, THE PROVISIONS OF THIS \
SECTION. P

23.  Appointment of Agent of Service of Process Borrower heréby designates ./
Michael J. Van Leeuwen(*Designee”) as its Agent and attorney-in-fact to accept servicé of
process in any action or proceeding arising under or in connection with this Agreement, the
Security Agreement and the other Loan Documents. The foregoing designation is. irrevocable
and coupled with an interest. Borrower agrees that service made upon Designee in any lawful
manner shall constitute proper and lawful service upon Borrower. Nothing in the Security
Agreement or in any of the other Loan Documents or any modification, waiver, or amendment
thereto, shall affect the right of Lender to serve process ifi any manner permitted by law or
limit the right of the parties to bring proceedings against, each other |in the courts of any -
jurisdiction or jurisdictions.

.

94,  Amendments. This Agreement may.not be amended, and compliance with its
terms may not be waived, orally or by course of-dealing, but only by a writing signed by an
officer of Lender and Borrower. M N

25. Entire Agreement This Agreement contains the entire agreement and
understanding between Lender and Borrower with fespect to the subject matter hereof and
supersedes all prior agreements and uniderstandings relating to the subject matter hereof.

26.  Expenses. If any suit of proceedinig is instituted by Lender for the enforcement
of any of the provisions of this Agreement; Borrower shall pay to Lender on demand all
reasonsble expenses of Liénder (including reasonsble attorneys fees and disbursements) in
connection with such suit or proceeding; and‘until such expenses are paid, the same shall accrue
interest at the Post-Default Rate (as such term is defined in the Note). The obligations of

Borrower under ﬂnlspm-agaphshallsmme any termination of the Borrower’s other obligations

under this Agreement. -.* = " "

27.  Counterparts. This Agreement, if executed by more than one parly, may be
executed in any sumber of counterparts, all of which taken together shall constitute one and the
same instrumerit, Tt shall not be necessary in making proof of any such counterpart to produce
or account for more than one counterpart signed by the party to be charged Any such
counterpart and any ameridment, modification, consent or waiver in respect thereof transmitted
by fax shall be deemed to be an originally executed counterpart. Notwithstanding the foregoing
_in the-event of-a final judicial determination is made that Lender acted unreasonably or
 unreasonably delayed actions in any case, the Borrower shall not be obligated to pay Lender’s

altorneys’ feesand expenses.

2‘,8\.: Cross Default/Cross Collateral.

TN

.. A’  Notwithstanding anything to the contrary set forth herein or in any of the other

Loan Documents or in any of the Utah Loan Documents, (i) a Default, or an event, which with
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the giving of notice, the passage of time, or both, would constitute an Event of Default, under.

this Assignment or any of the other Loan Documents shall be and be deemed to be a Default
under the Idsho Loan Documents, (ii) an Event of Default under this Assignment or any ofthe "
other Loan Documents shall be and be deemed to be an Event of Default under the _1_(1@!36‘ Loan ™ "
Documents, (iii) a Default, or an event, which with the giving of notice, the passagé of time, or .
both, would constitute an Event of Default, under any of the Utsh Loan Documents shall beand |
be deemed to be an Event of Default under this Assignment and the other Loan Documents,and ~ ~
(iv) an Event of Default under any of the Utgh Loan Documents shall be and be deemedto-be an

Event of Default under this Assignment and the other Losn Documents. /. "\ ™. ™

B. Upon the occurrence of Default or an Event of Default under this, Assignment,
the Assignee shall have the right, at its sole election, to exercise any and-all rights under this
Assignment, the Loan Documents, and/or the Utah Loan Documents, or any of the same, either™
individually, together or in any order, as determined by the Assignee in its sole discretion

29.  Recourse. N ) 4

All of the terms and provisions of this Assignment are recourse obligations of the
Borrower and not restricted by any limitation on personal liability provided in any of the other
Loan Documents or limited to any collateral ‘securing. any of the obligations under this
Assignment, it being the intent of the Lender to create separate obligations of the Borrower
hereunder which can be enforced against thel Borrower without regard to the existence of the
other Loan Documents or the liens or séecurity intérests created therein

30. Conflicts.

In case of a conflict between any profision of this Assignment, the Security Agreement
and any provision of the'other Loan Documents, the provision set forth in the Security
Agreement shall prevail/ard be'controlling -

(/4 #*¢ SIONATURES ON FOLLOWING PAGE***
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IN WITNESS WHEREOF, Borrower has executed this Agreement as of the day and year
o . ‘\ "

first written above. S\
:./ ) b . /\ )
BORROWER: N~

VAN LEEUWEN POCATELLO, LIC, a Delaware lifnited
liability company e R /]

By. VanLeeuwen Management, LLq, a Delaware
limited liability compap ';--it; sole and mmaging member

By:-
ichas eeuwen
STATE OF lﬂz !’? ) I S
-y IS
County of;,/Z{H' u(hﬁz Y AK

On this Zad‘dayofD cernber 2005, before me, Whﬁ MZ/L[E(,J’H‘DI

e, @ Netary Public, personally appeared Michael J. 'Van
Leeuwen, known ,or identified “to-me to be the sole member of Van Leeuwen
Management, LLC, thé:sole ~member of Van Leeuwen Pocatello, LLC, the person
whose name is Subscribed “to- the foregoing instrument in such capacity, end
acknowledged to mie “that he  executed the same on behalf of Van Leeuwen
Meanagement, LLC as “sole ‘member of Van Leeuwen Pocatello, LLC, and acknowledged
that Van Leeuwen Pocatello, LLC executed the same.

lNWI’I'NESS WHEREOF, I have hereunto set my hand and affixed my official
seal me-lday\_fajnd,_year--ﬂ‘i this certificate first above written

=~ . NOTARY P :
) ‘--M?(;:‘I-;I::ELLE L%Béi-lt% got'a;ly Public
ast 840 North esiding at
C
u’y“&'.‘.:!!.‘i;,‘-’.o‘:"s,%‘.?,‘.‘ Cornm. Expir: g
July 17, 2008 77 7’&‘”{?

— . STATE OF UTAH
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EXHIBIT A
LEGAL DESCRIPTION

SW1/4NW1/4 and the W1/25W1/4 of Section 24, Township 6 South, Range 35 Eas, Boxse
Meridian, Bannock County, Idaho. ’ 54

The address of said land is: 4976 W. Buckskin Road, Pocatello, Idaho 83201. \
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Recording Requested By and
When Recorded Mail To:

Lynn Consentino

Attorney at Law

942 Chestnut Ridge Road
Millbrook, New York 12545
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MORTGAGE, | [ O\ ;

Assignment of Leases and Rents, ';

Security Agreement and leture Fllmg

A~

made by

VAN LEEUWEN POCAI‘ELLO LLC

herelnafter referred to ns “Mortgagor

<

CHARTER OAK REAL ESTATE FUND, LLC

P

( { N\
_‘hereinafter referred to as “Mortgagee”
A £ ‘ k ~, -h"ﬁ——-'/’-

Prlnmpal Amount Secured: $5,000,000.00
i Maturlty Date: December 22, 2006

THIS MORTGAGE IS INTENDED ALSO TO BE A FIXTURES, TIMBER AND AS-EXTRACTED COLLATERAL
~ FILING AND IS TO BE INDEXED AS SUCH IN THE REAL ESTATE RECORDS.
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THIS MORTGAGE, ASSIGNMENT OF LEASES AND RENTS, SECURITY

AGREEMENT AND FIXTURE FILING (“Instrument”) is made, granted, and given effective’as,
of the 22nd day of December 2005, by Van Leeuwen Pocatello, LLC, a Delaware limited tiability .

company (“Mortgagor” and the “Debtor”), with an address at 4976 W. Quéﬁk_“in.\Roaa';

Pocatello, Idaho 83201, to Charter Oak Real Estate Fund, LLC, a Delawag@:;ihnité&!fability

company . (“Mortgagee” and the “Secured Party”), whose address is ¢/o_Porter Capital

Management, 38C Grove Street, Ridgefield CT 06877. N
’ ./-—.__\. "\.-
WITNESSETH: ({ N\ )

Mortgagor and Mortgagee have entered into a certain Secunty ﬁgf\‘e‘b‘ermfflfr’aated of even
date herewith (“Loan Agreement”), pursuant to which Mo'r}éagee has made a foan to Mortgagor
in the principal amount of Two Million, Four Hundi;ed Thousandl ‘and n0/100 Dollars
(52,400,000.00) (the “Loan™), which Loan is being made - for the purpose of acquiring and

developing the Land (defined below); i

There is one house existing on the Land;-which is intended to be divided with ten acres
from the remaining acreage (the “House Parcel”)"anﬂ"sqld to Michael J. Van Leeuwen (“Van
Leeuwen”) within nincty (90) days from the date-hereof, ~The remaining Land will be further
subdivided into eighteen (18) additional residential Ipts of approximately five acres each (“Lots”);

Concurrently with the Loan;-'--qu:t‘ga}Tgé‘e 1.11(45 eﬁt@iéd into a second Security Agreement
(the “Utah Loan Agreement”), pursua'n;\"to,__whi;:h—iflortgagec has made a second loan in the
amount of Two Million, Six Hundred Thousand and no/100 Dollars ($2,600,000.00) (the
“Utah Loan”) to Van Leeuwen, an‘individual. Van Leeuwen is a principal of Mortgagor;

~ W)

Van Leeuwen is, a;guh;agtor.pf the Lo'a!n and Mortgagor is a guarantor of the Utah Loan;

As a condition 'tq:ﬁié_liing"thé“l,pan, Mortgagee has required, in addition to other security,
that Mortgagor gfarit to_Mortgagee-a lien on the Land and improvements located and to be
located thereon and-that:Van Legirwen grant to Mortgagee a second lien on certain real property
located in Salt Lake"-'city,\_'l‘}t_gh (the “Utah Property”), both of which mortgage liens will secure
the payment and,pcrforng_aﬂcq_‘i:qder both the Loan and the Utah Loan;

NOwW ",FI-[EREFOBE, in consideration of the Recitals, which are incorporated herein, the
indebtedness herein rcgjted and for other good and valuable consideration, the receipt and
sufficiency of-which are-hereby acknowledged, Mortgagor hereby irrevocably MORTGAGES,
GRANTS, BARGAINS, SELLS AND CONVEYS unto Mortgagee, its successors and assigns
~forever, all of Mortgagor’s rights, title and interest in and to, and hereby assigns and transfers
“uritoMortgagee, with a right of entry, all of the following described property (collectively
referred to as.the “Encumbered Property”):

"'A.I] The land more particularly described on Exhibit A attached hereto and

incorperated into this Instrument by reference (“Land™);

MORTGAGE - .2
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B. All and singular the easements, rights-of-way, water and water rights of every k{ﬁd
‘and nature (including but not limited to claims, decrees, applications, permits, licens;(g‘grsto;a‘gg\\
rights, ditches and ditch rights, riparian and littoral rights, and all shares of stock and mem B‘ershxﬁ
in any canal or irrigation company), rights to timber to-be-cut, minerals angi’ /mmt;_l\'ai._hnghts \ﬁ \
(including oil and gas rights) and other as-extracted collateral, geothermal. rights, rights of 4 /)
development, use or occupancy, privileges, franchises, tenements, appendages, hereditame ‘t' and
appurtenances and all other rights belonging or in any way appertaining to,the%a_:fd—,\:qhd'g?l-’right,
title, and interest of Mortgagor in and to all streets, roads, railways andl,{iubﬁé‘*pl\éiags?‘oééngd or
postponed, and all easements and rights-of-way, public or private, now or hereafter used in
connection with, or belonging or appertaining to the Land, and all of the estate, right, title,
interest, claim, and demand whatsoever of Mortgagor in and tothe Land and all of the foregoing
described interests and rights, either at law or in equity, in possession of in expectancy, now or
hereafter acquired (collectively, the “Real Property”); | \ ) :

C. Al structures, buildings, and improvements of evéry-kifid and description now or
at any time hereafier located on the Real Property_ including but fiof limited to houses, fences,
garages, sheds, irrigation systems including, withut limitation, equipment, pumps, wells, and
additions to, substitutions for, changes in or replacements.of the whole or any part thereof, now
or at any time hereafier affixed to, attached to, placed.upon.or-used in any way in connection with
the use, enjoyment, occupancy or operatio?’" of tjl;ief,.\[:anﬂdx_bf any portion thereof (hereinafter
referred to as the “Improvements”);. including, /Without limitation, all equipment, apparatus,
machinery, fixtures, fittings and appliances, and a‘\ny\agi,difions to, substitutions for, changes in, or
replacements of the whole or any part lhéregf,--.ipciucﬁhg/ such of the foregoing as may be used in
connection with the generating o;«'ﬁﬁﬁibtﬂing‘"‘ﬁf air, water, heat, electricity, light, fuel or -
refrigeration or for ventilating or ?'aﬁi'itary ptri:pos;es or for the exclusion of vermin or insects, or
for the removal of dust, ;'_eii;sc or garbage, now or at any time hereafter affixed to, attached to,
placed upon, or used in‘any way-in tonnection with the use, enjoyment, occupancy, or operation
of the Land or ImproyementSor any-portion thereof;

D.  All fixtures, chaitels, business machinery, appliances, equipment and articles of
personal property oﬁ:‘gwﬁry\kind"-afj};i nature whatsoever and any additions to, substitutions for,
changes in or re@gg_@émg"‘of the whole or any part thereof (hereinafter referred to as the
“Personal Property”) “including, without limitation, all wall-safes, built-in fumiture and
installations, sHelving, ﬁa{fitions, door-stops, vaults, elevators, dumb-waiters, awnings, window
shades, blinds, "-ljéh_t fixtures, fire hoses and brackets and boxes for the same, fire sprinklers, alarm
systems, ,drapqgj?-n@“d&-a{id brackets, screens, linoleum, carpets, plumbing, refrigerators, coolers,
freazerrly',"’,ra?:ks,__‘heg_tfn“g’un its, stoves, ovens, water heaters, incinerators, furniture and furnishings,
._,.___dcsks;’"shglving,“'taﬁ{es, chairs, wall decorations, communication Systems, security systems, and
._computer systems (including embedded software), printers, photocopy and facsimile machines,
registers, ifrigation equipment (including but not limited to pipes and piping, hand lines, drip lines,
pivots, Sprinklérs, and all ancillary equipment), all specifically designed installations -and
ﬁ:rnishi'r__lgi; and all said articles of property, the specific enumerations herein not excluding the

~.general, now or at any time hereafter affixed to or attached to, placed upon or used in any way in

"""--xp:gimne‘g:‘tién with the use, enjoyment, occupancy, development, construction or operation of the

MORTGAGE -3-
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Real Property or the Improvements or any portion thereof and owned by Mortgagor or in whlcQ
Mortgagor now has or hereafter acquires an interest, and all building materials; ~supplies,"
equipment, and personal property described above now or hereafter delivered to the-Reat \

Property and intended to be installed or placed in or about the Real Property or Imp@s@m; “\‘ \
/ N

~ Y /)

E. All of the Rents (as defined in the Loan Agreement), and ific}zﬁdjng ry\t’ ;S
royalties, issues, profits, revenue, income and other benefits of the En bered-— j
Property, or arising from the use or enjoyment of all or of any part/ eof or 'frq;fifany
lease, contract or agreement pertaining thereto (“Rents”), and all right, title é[rld intepest
of Mortgagor in and to all Leases (as defined in the Loan Agreement), and ingluding all
leases and rental contracts, written or verbal, subleases; octupancy ng@g ts, license
agreements, operating agreements or concessions affecting any of tlie Encumbered N
Property which Mortgagor may at any-time enter into| with respect tp he Real Property
or Improvements, as such Leases may be modified, extqridtzd and renewed (collectively
called “Leases”), and all right, title and interest of Mortgagbﬂheicunder, including,
without limitation, cash or securities deposit;d.\t\hereunder to secure performance by the
lessees of their obligation thereunder, whethersuch cash or securities are to be held until
the expiration of the terms of said leases or applied to_one or more of the installments of
rent coming due immediately prior to the expff‘miqn"bf:szai_gl terms (“Deposits”);

4
Py

oy

7 P
F. All present and future right, rfllé.) and{ntirg“gr of Mortgagor in and to all accounts,
general intangibles, chattel paper, dc"pﬁi}-qgcbur\fs{ money, instruments and documents (as those
terms are defined in the UCC), and all Collateral \ag‘fif:(,‘énn‘acts (as such terms are defined in the
Loan Agreement) and including agreements, obligations, rights and written materials, in each case
whether existing now or in the fiitire, relating-td or otherwise arising in connection with or
derived from the Real Propesty or I grovem\ }s or any other part of the Encumbered Property or
the ownership, use, development, construction; maintenance, management, operation, marketing,
leasing, occupancy, sale or, ,ﬁpﬁcihgﬁfﬁe’ﬁeal Property or Improvements or any other part of
the Encumbered Pt‘cl)\péi:ty_{ ‘iqplu\ding";--\without limitation: (i) permits, approvals and other
authorizations of dQvenﬁn”eﬁmi'Aythdﬁﬁes (as defined in Section 1.18 hereof), zoning approvals,
building permits, pleitfaﬁp:g\valéf,‘*d?}selopment approvals and agreements, and other agreements,
(ii) agreements witﬁupblicrs,_ project managers, supérvisors, contractors, architects, engineers,
sales agents, legsihg..agent_s;"'eq}jsultants, and property managers, and all of Mortgagor’s rights,
title and interest fn and 1o Plats and Surveys as recorded and as may be recorded pursuant to law
or agreement;\ (iij) takqbgjt refinancing and permanent loan commitments, (iv) warranties,
guarantie_s,——in@émgi’hies"fénd insurance policies (whether or not required to be carried by
Mortgagor 'pufSugﬁ“t“tﬁ' the terms hereof), together with insurance payments and unearned
,\‘insurgnbe_ prerriim_zj‘s-,‘ {v) claims, demands, awards, settlements and other payments arising or
:3'-._‘_i‘e&gltihg\ﬁ'qm or otherwise relating to any insurance (whether or not Mortgagee is named as a
loss ‘payee of such insurance) or any loss or destruction of, injury or damage to, trespass on of
takinig, condentnation (or conveyance in lieu of condemnation) or public use of any of the Real
Property, Qvi) license agreements, lease agreements, easement and access agreements, service and

"~
r

.. maintepance agreements, purchase and sale agrecments and purchase options, together with

“"-«\____z_xh'_dvan’cf:p"paymems, security deposits, purchase deposits and other amounts paid to or deposited

MORTGAGE -4-
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with Mortgagor or placed into escrow pursuant to any such agreements, (vii) reserves, deph\srgs,
security deposits, bonds, performance bonds, deferred payments, refunds, rebates, dxsmunt& cosl
savings, escrow proceeds, sale proceeds and other rights to the payment of money\f‘in) \
membership agreements and related dues, fees, assessments, and deposits and” other 1?;\.«3:11??5‘\l :
relating to parking or other facilities, (ix) contracts for the sale of portions of thﬁ; Real Pr‘aperty or )
Improvements, existing and to be entered into in the future; (x) all trade na\x\nes, trademarks,
logos, copyrights, goodwill and books and records relating to or used i nnechen’m‘fh the
operation of the Encumbered Property or the equipment or any pan ghereof (x:) aﬁgeneral
intangibles related to the operation of the Improvements now exustmg hereafta arising; and
(xii) all supplements, modifications, amendments, renewals extensions, proceeds replacements
and substitutions of or to any of such property (collecuvelx; meﬂlel?;ngl le{'l,/

G. All accounts, accounts receivable, depﬁ;sit accounts, \C }at:cl paper (whethcr
electronic or tangible), instruments, promissory notes, ddcurqents genergl intangibles, payment
intangibles, letter of credit rights, insurance receivables and other-rights {0 payment (collectively
called "nghts to Payment”), now existing or at-any time hereiﬁer’and prior to the termination
hereof, arising (whether they arise from the ‘sale, lease or other disposition of property or
inventory or from performance of contracts for service, manufacture, construction, repair or
otherwise or from any other source whatsoever)"mcludmg allsecurmes guaranties, warranties,
indemnity agreements, insurance policies, sup‘i:;omng obhgihons and other agreements pertaining
to the same or the property described the and in _all ‘property and goods returned by or
repossessed from Mortgagor’s custo}nérs», \ ( ( / ,J

\,_//

. H. All inventory, goods, heryfoIk ieKor Tease or to be furnished under contracts for
service, goods so leased or furnis etff raw ma’terxals, component parts and embedded software,
work in process or matgrials used or conisumed in Mortgagor's business and all warehouse
receipts, bills of ladin ﬁd’ other AWhm_m/ e{/ldencmg goods owned or acquired by Mortgagor,
and all goods covered ;-n0w_or-atary time hereafter, and prior to the termination hereof,
owned or acquired by Mortgagor, \g\harever located, and all products thereof (collectively called
"lnventory") whett “jn the' possessfon of Mortgagor, warehousemen, bailees or any other
person, or in procas; o( delwexy,,and whether located at Mortgagor's places of business or
elsewhere (with all’ nghts .to Payment and Inventory referred to herein collectively as the
"Payments Collatex;ﬂ“»), together with whatever is receivable or received when any of the
Payments Collaferal or proceeds thereof are sold, leased, collected, exchanged or otherwise
disposed of, egher suc hlspos:tlon is voluntary or involuntary, including without limitation, all
Rights tozPag(mcm, incliding returned premiums, with respect to any insurance relating to any of
the foregomg, fi‘all Rights to Payment with respect to any claim, cause of action, Lien
(mcladlﬁg, but not limited to, materialmen’s liens) and other rights affecting or relating to any of
{ "‘the foreg\omg, =

™ \‘Ia ’Any and all monies now or subsequently on deposit for the payment of real estate
taxes Or special assessments against the Encumbered Property or for the payment of premiums on
msurax}ccf policies covering the foregoing property or otherwise on deposit with or held by

X Mnngagec as provided in this Instrument; all capital, operatmg, reserve or similar accounts held

\-H_..-/

MORTGAGE | .5
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by or on behalf of Mortgagor and related to the operatlon of the Encumbered Property, whether;
now existing or hereafter arising and all monies held in any of the foregoing accou@nd\y \
certificates or instruments related to or ev1dencmg such accounts; T

T \\ h‘\.

L All proceeds (including claims and demands therefor) watll( (efspéi 10, the
conversion, voluntary or involuntary, of the Real Property or any of the En(:u[nbered Property
into cash or liquidated claims, including, without limitation, proceedLof msu / and
condemnation awards; and / o WL

W
Y

_, ‘_\\ 3

K. All variances, licenses and permits for operation of a(qy busmes?‘s ﬁon the Real
Property, development rights or credits, air rights, and all Otheﬁﬁtangible propprty and rights
relating to the Real Property; (1 <\ N

AND MORTGAGOR FURTHER GRANTS to Mortgagee a secur t)} interest in and to the
items of Encumbered Property in which security interests ‘ma}nbﬁéd under the Uniform
Commercial Code, as such may be amended from time to time, as-in_effect in the State of Idaho

(the “UCC” and such personal property, the “UCC Collateral”),

FOR THE PURPOSE OF SECURING, m_such orde(of priority as Mortgagee may elect,
all Loan Obligations as defined in the Loan Agreement. ‘andall of the following (hereinafter
referred to as the “Secured Obllganons”) ( (’ 7™\ \mv

? J / | ™~

1. The Loan Agreement Between Mﬁ/tgagor and Mortgagee and all of
Mortgagor’s indebtedness and obl)gagons Hleretm’der and including but not limited to all
current and future advances madefpmsu;nbthcreto, whenever made, whether evidenced
by a promissory note or otherwlsé, \} )

P \ ned / . \

2. That certam ?rom:sso\ry*’tjo’te given by Mortgagor pursuant to the Loan
Agreement, in theﬂprmmpal amount of Two Million Four Hundred Thousand Dollars
($2,400,000.00) (the “Nnt\e”) an‘d\payment of all sums with interest thereon at the rate of
interest provided in'the Note, . \ ,

o ‘

3. Duc,—pnompt aad comp]ete observance, performance and discharge of each and
every obhgat:on, ’cmenant and’ agreement contained in the Loan Agreement, the Note, this
Instrument, and (al! othei\Lpan Documents as defined in the Loan Agreement, including but not
limited to documents, mstruments, deeds of trust, mortgages, security agreements and other
agreements hcretofore “or'hereafier executed by Mortgagor having reference to or arising out of
or ex utﬁd in cunxgectton with the indebtedness represented by the Loan Agreement (collectively,

~.the <L an Docirmeénts”), and any and all modifications, amendments, extensions or renewals
""--\the(eoﬁwhcther hereafter evidenced by the Loan Documents or otherwise;

“-. -\

N 3; That certain Promissory Note given by Van Leeuwen to Mortgagee in the
pnnc:ppl)amount of Two Million Six Hundred Thousand Dollars ($2,600,000.00) (the

:,...‘,_\“Utal; Hote”) and payment of all sums with interest thereon at the rate of interest provided in
tﬂFUtah Note;

MORTGAGE a -6 -
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5. Due, prompt and complete observance, performance and discharge of each\a.nd

_ every obligation, covenant and agreement contained in the Utah Loan Agreement, the Utah No

./ .\\{

“‘.

and all other documents, instruments, deeds of trust, mortgages, security agreements, andhqﬂf
agreements heretofore or hereafter executed by Van Leeuwen having reference to”ﬁ@nsmg ou“f\ \
of or executed in connection with the indebtedness represented by the Utah Loan Agrpement, / }
(collectively, the “Utah Loan Documents”) and any and all modlﬁcanoné, amenq ‘ b
extensions or renewals thereof, whether hereafter evidenced by the UtahJ.,Qan Dbcum';nts or

otherwise; and VA e N

6. Due, prompt and complete observance, perfonnanq: and( dlschar/ge] of each and

every obligation, covenant and agreement of Mortgagor contalned herein. S
/ O\ %

Without limiting any of the foregoing, the S/e ured Obhgfl ons include_the.
principal indebtedness of $5,000,000.00, being the prmclpal indebtedness to
Mortgagee under the Note and Utah Note, with $2 -ﬂ]O ,000.00 of ‘the secured
amount allocated to the Property and $2 690,000 00 of the seciired amount

allocated to the Utah Property. ~ \,‘\

G

The Note and all obligations hereundgna\re fu\[ ‘recourse obligations of Mortgagor.
The Note and indebtedness thereunder, and ‘the. paymem ‘terms, balance due and maturity
date thereof, may be indexed, adlusted rpod;ﬁedé renewed, extended, or renegotiated.
The initial maturity date underﬂ‘re Note’iy Pe iber 22, 2006, and may be extended
on the terms and conditions contalnciln\the LOaH .&grecment

—

Notwithstanding any othéi'/pi'bws ir {n, this Instrument, this Instrument shall not
secure any guaranty gwen by Mbrtgagor r by Van Leeuwen or any third party of the
Secured Obllgatlons orany s‘ep%(ate en ironmental indemnity agreement given by
Mortgagor or Van LeQumgn 01:.\an5u;;hcr person in favor of Mortgagee. Mortgagor’s
rights and remedle§ under any\suc\h guarantees and environmental indemnities may be
exercised separatply frﬂm\and regardless of whether an action is also taken by Mortgagor
pursuant to this ‘Ipst q\mcnb or.any other Secured Obligation and shall survive any
foreclosure of this lifétrumg\m ¢

/—r—“\?' . -\'-, l“",v .
NN, Y ARTICLE L.
CSVENANT S AND REPRESENTATIONS OF MORTGAGOR

\_/
h@hgor hereby represents, warrants, covenants and agrees as follows:

L (J Per’fuﬁnance of Secured Obligations. Mortgagor shall promptly pay, when due

*-.all sums payable by Mortgagor under the Note, the Loan Agreement and other Loan Documents

and. shall ﬁil'they pay and perform fully and in a timely manner all Secured Obligations. All sums
payabie i;.by Mortgagor pursuant to the Loan Documents shall be paid without demand,
counteréla.im offset, deduction or defense. ~Mortgagor waives all rights now or hereinafter
xqonfen'ed 'by statute or otherwise to any such demand, counterclaim, setoff, deduction or defense.

\"-‘_.__/
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Mortgagor will not cause, permit, or suffer any Event of Default as defined hereunder or uq&e\r
any of the other Loan Documents.

1.2 Status of Real Property..

\
(a) Mortgagor has good and marketable title to the Encumbgred Pr?ierly &

subject to no Lien (as defined in the Loan Agreement) or any othcj\
encumbrance except for Mortgagee’s Liens, Permitted Liens. (asfdeﬂqed in thﬁ Loan
Agreement) and this Instrument is and will remain a valid and cpfprceab}e f' rst posmon
lien on the Encumbered Property. All Impositions, taxes and other assessn}gnts of every
kind and nature owing on the Encumbered Propcrty ‘have/been’ xpatdffg full and are
current. Mortgagor has Mortgagor has full power and /fawful autkO{ny fo grant, assign,
transfer, and mortgage its interest in. the. Encumbere (Property in\the manner and form
hereby done or intended. Mortgagor’s execution of this. [nstrumegt hall not violate any
contract, order, judgment or decree by which Mortgaga(\or its property is bound. It is
not necessary for Mortgagor to seek or obtain the appmwﬂ/ of any person, court,
Governmental Authority, or entity whatsoeyen before executing this Instrument or
pledging the Encumbered Property to Mortgage‘e as provided for herein. Mortgagor will
preserve its interest in and title to the Encumbe; ed” P:Operty and will forever warrant and
defend the same to Mortgagee and wxllgr:ﬂver \V.{art'ant and defend the validity and
priority of the lien hereof against the ¢laims of\ aII‘persons and parties whomsoever.
Mortgagor shall promptly and cam;ﬂete ser}Je perform, and discharge each and
every obhgatlon covenant, and agre‘ement a t:gc?/f ng the Encumbered Property, whether
the same is prior and superior og-subject and subordinate hereto. As used herein, the
term “Mortgagee’s Liens” shall/mean the Liéns created by this Instrument, any other
Loan Document, and anyaother document or instrument that serves directly or indirectly
to secure the obhganons ot;Mor\tgagor 1o Mortgagee.

~—

(b) Bxc:{epp for a;ﬁprova] “of a subdivision plat by the Bannock County Planning
and Zoning officials (*“;Cou\n‘ty Zomng"). Mortgagor holds, or there are available to the
Land, all rights necessary “~QI‘“‘ required to subdivide the Land into the Lots of

approximately five™ am:s for residential development, and to develop houses thereon, ;

including but not Ii tmte&\tu«adequate water rights, fire protection services, access or
access rights, u llmes a d easements for utilities, septic system availability, roads, and
other syste s and infrastructure required for the development of the Land as
contemplatcd Tﬁm IJ no reason why Mortgagor should not be able to obtain all
reqmrefd GowérQﬁlenta’l Approvals under Applicable Laws (as such terms are defined in
the I.,Qh{l Agreegﬁent) to subdivide the Land as aforesaid within six (6) months from the

£ date hereef ot

(c) \ Mortgagor represents and warrants that the slurry pipeline and easement to
J.R. Slmblot Company will not interfere with the subdivision or development of the Land

\" /

e /
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(d) Mortgagor represents and warrants that there are no persons in possesé'dn
or occupancy or with a right to possess or occupy, through a lease, license;~option,\
purchase contract, or other agreement or instrument, oral or written, the La}ﬁ“ﬁr\t}jé N\
Improvements thereon, except for the contemplated sale of the House Pﬁl‘-@ Van ™\
Leeuwen and the occupancy by the temporary caretaker. The caretaker |s required to / )
vacate the Land and Improvements no later than January 31, 2006. Should the caretaker
fail to vacate the Land and Improvements as required, Mortgagor shall take-all-lawful
actions to evict and remove the caretaker from the Land and [mpmvemen:fs\y\iithfﬁ-‘;hirty
(30) days from said date. Any failure of Mortgagor to remove ta{e{’caretakﬁr'-. shalt-be an
Event of Default hereunder unless Mortgagor has prior fo-said d te'conveyed the House
Parcel (as defined in Section 6.2) to Van Leeuwen and reledsed the House Parcel from
the lien hereof. Mortgagor shall indemnify and 1'(0 d Mortgagq’é‘ harmless from and
against any and all damages, losses, claims and liabilities, of all kind and nature, caused
by or arising out of the caretaker’s occupancy and use of the Hoqée, Parcel or any other
part of the Encumbered Property. N/

B
—

_f\\‘

(e)  Except for approval of a mino?«sﬁli‘t\ by the Bannock County Planning and
Zoning Officials, Mortgagor represents that tﬁ‘cr@*ig no reason why the House Parcel
cannot be divided and sold separately from the remaining Land within ninety (90) days of

Vi B e

the date hereof. A ) N B
{ /N .

el LW IE
()  There are no third 'p&r@x\ri‘gﬁt{ t\f) lg'a;e or develop minerals, oil and gas,
geothermal resources, wind or timberresqurcesonthe Land.

e e
s 7 N

13 FurtherActs. /7 N0
(a) Mortgageriw\kil/l,\at\ité ‘Qwn c;is/f and without expense to Mortgagee, do, execute,
acknowledge, and defivér /a!i-\ghd\_éver‘?f_s,uch further acts, deeds, transfers, and assurances as
Mortgagee shall fri:a/u}\?tiﬁxg' to“tife_reasonably require for the better assuring, conveying,
assigning, lransfcz{g‘irig,,-grrda_c\ibnf\lnﬁing?unto Mortgagee the property and rights hereby conveyed
or assigned or intended‘now or. hiereafter so to be, or which Mortgagor may be or may hereafter
become bound to cén’i?ey:br\assi\gn/m Mortgagee, or for carrying out the intention or facilitating
the performance-of the terms.of this Instrument, or for filing, registering, or recording this
Instrument and; on ~demand;” Mortgagor will execute and deliver, and hereby authorizes
Mortgagee to| execute u\g t!]e name of Mortgagor to the extent Mortgagor may lawfully so do, or
to file Mthqut"-s‘i"gna\tlz;es/t’o the extent allowed by law, one or more notices, control agreements,
ﬁnanc@tax{léms,,ehaltcl mortgages, or comparable security instruments to evidence more
effeg{ifv{:ly tlié\-l_i\fénﬁl\lereof upon the UCC Collateral or other Encumbered Property.
N ‘.\_\ \\\ ‘.\‘/
. ). Mortgagor forthwith upon the execution and delivery of this Instrument, and
thereafter from time to time, will cause this Instrument and any security instrument creating a Lien
& or evidencing the lien hereof upon the Encumbered Property and each instrument of further
N assurm}cgl, to be filed, registered, or recorded in such manner and in such places as may be

“.\required’by any present or future law in order to publish notice of, and fully to protect the lien
-\“‘-H____/ A
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hereof upon, the title of Mortgagor to, and the security interest of Mortgagee in, the UQ(.}'

Collateral or Encumbered Property. o e
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(c)  Mortgagor will pay all filing, registration, and recording fees, afpd”:iltﬂpeﬁri?ww‘a_\
incident to the execution and acknowledgement of this Instrument, any mortgage oF deed of trust )

supplemental hereto, any security instrument with respect to the UCC Collateral dr\other Personal
Property or Intangibles and any instrument of further assurance, and all “duties,_imposts,
assessments, and charges arising out of or incurred in connection with tl}e’ /cxec\u_\iq;f*aq{ﬁhe_livery
of the Note or this Instrument, any mortgage or deed of trust supplem‘%xjtal her‘etf)‘.\ an)}'"sgbjurity
instrument with respect to the UCC Collateral or other Persgng;opegﬁ__gr I.mf;ngihles or any

instrument of further assurance. 7 < )
A 4 S

1.4 Insurance. Mortgagor shall maintain insu{m{ce in the types\and amounts required
under the Loan Agreement, and, without limiting the o\r'eg\oing, shaii' keep the Encumbered
Property insured against all loss or damage by fire with extended coverage and against any other
risks or hazards which, in Mortgagee’s sole, absolute, and unreviewable discretion, should be
insured against, in an amount not less than the full‘insurable value thereof on a replacement cost
basis, with a company or companies and in such~form and with such endorsements may be
approved or required by Mortgagee in Mortgagee’s sole, absolute, and unreviewable discretion.
All losses under said insurance shall be payable to-Mortgagee’and shall be applied in the manner
provided in Section 1.5 hereof. Mortgagor @hhll s carry public liability insurance (the amount
of which insurance shall be no less’ than ‘\Five "Milji n U.S. Dollars (U.S. $5,000,000, and
$3,000,000 per occurrence) with Mong'agée_‘_included,thereon as a named insured), workmen’s
compensation insurance, and busingssor, rén@&g\fén”ﬁption insurance in such form and amounts
and with such companies as are $ IETd{:to ‘to.Mortgagee. All hazard and business or rental
interruption insurance policies sf'\lal‘l be endorsed with a standard noncontributory mortgagee
clause in favor of Moﬂﬁaée‘gnand\ifl‘\a__ form /acceptable to Mortgagee and may be canceled or
modified only upon riotless, than-ter~(10)-days’ prior written notice to Mortgagee. All of the
above-mentioned jrisuras c‘c\‘-'go!ic‘iss?‘or__certiﬁcates of such insurance satisfactory to Mortgagee,
together with r ipts fof the payment of premiums thereon, shall be delivered to and held by
Mortgagee. All rei{h\gga/l\and replasgment policies shall be delivered to Mortgagee at least thirty
(30) days before thé expiration of the expiring policies. Mortgagee shall not, by the fact of
approving, disapproving, aceepting, preventing, obtaining or failing to obtain any insurance, incur
any liability for or wit\fir_é}'.pecf'to the amount of insurance carried, the form or legal sufficiency of
insurance contracts, solvency of insurance companies, or payment or defense of lawsuits, and
Mortgago@ei‘eﬁ?-expfpésly assumes full responsibility therefor and all liability, if any, with
respect heretd.,
U NN

N N 1.5 Condemnation and Insurance Proceeds.
.. - T, \.\ e —————————

(a)\\“‘Thc proceeds of any award or claim for damages, direct or consequential, in

connection with any condemnation or other taking of or damage or injury to the Encumbered
Prope y, or any part thereof, or for conveyance in lieu of condemnation, are hereby assigned to

\xag_r_l/s all be paid to Mortgagee. In addition, all causes of action relating to the foregoing,
o Tl
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whether accrued before or after the date of this Instrument, or in connection with any transaibti‘bn
or obligation secured hereby, including without limitation causes of action ansmg jn_tort %\
contract and causes of action for fraud or concealment of a material fact, are hereby assigned t \
Mortgagee as additional security and the proceeds shall be paid to Mortgagee. Mo/r/tga‘gee maﬁt‘\
its option appear in and prosecute in its own name any action or proceeding tQ enforce a{ly\such ? }
cause of action and may make any compromise or settlement thereof. Mortgagbr immedi tely
upon obtaining knowledge of the institution of any proceedings relating to cnndemna‘uonféyother
taking of or damage or injury to the Encumbered Property or any pom fthere\of, ot kn‘owledge
of any casualty damage to the Encumbered Property or damage i Zny other rJnannerﬁwnll
immediately notify Mortgagee in writing. Mortgagee may part:e:patp in'any such proceedings and
may join Mortgagor in adjusting any loss covered by lnsurancf«“ All actndnslakﬁ by Mortgagee
under this paragraph shall be at Mortgagor’s sole cost zT'nd expense as{d \all sums expended by
Mortgagee in the exercise of its rights hereunder shall bg added to and become part of the
Secured Obligations hereunder. /

‘“-\ _“_____/' ,/

{b) All compensation, awards, procepds damage claimsfmsurance recoveries, rights
of action and payments which Mortgagor may- réeeive or to which Mortgagor may become
entitled with respect to the Encumbered Property" “orany part thereof shall be paid over to
Mortgagee and shall be appliéd; unless required. | to be applied otherwise under the Loan
Agreement, in which case the Loan Agreemént sha I govem" first toward reimbursement of all
costs and expenses of Mortgagee in-.conn tion, th rqggvery of the same, and then shall be
applied, in the sole and absolute dlsbret;en of ortgagiqé and without regard to the adequacy of
its security hereunder, (2) to the paymem@hpre ment (wnthout premium) of any indebtedness
secured hereby in such order as Moﬁ}gee may, determine in Mortgagee’s sole, absolute, and
unreviewable discretion, or (b) to {hé reimbursement of Mortgagor for expenses incurred by it in
the restoration of the Eru:umberéd kPrope:-rt:;?} Any application of such amounts or any portion
thereof to any indebtedriess sﬁ:ure}l hereb;bs | not be construed to cure or waive any default or
notice of default here der«br tavahda:eany act done pursuant to any such default or notice. In
the event Mongfxgee “elects, to “make any monies available to Mortgagor to restore the
Encumbered Propertyy M@fga%‘(cshali’ proceed forthwith with the completion of construction of
the improvements, /inchuding _necessary work of restoration in accordance with plans,
specifications and drawmgs\s\ubmltted to and approved by Mortgagee; and any monies which
Mortgagee so zﬁ&?\w\make “available for restoration shall be disbursed in accordance with
standard cons ctton ]B mg practice or in any other manner approved by Mortgagee. The
foregoing no! ing, /if the amounts received by Mortgagee hereunder, after reimbursement
of all oﬁMangage\e%ts and expenses, are sufficient to completely restore the Encumbered

Property/Wﬁhdug materially jeopardizing or adversely affecting Mortgagee’s interest in the
5 Encuan\ered Propeny, Mortgagee agrees to apply such amounts to restoration.

Ao

.

\ 1 6\ f_l;axes, Liens and Other Items.

‘\\

(a Mortgagor shall pay all Impositions, taxes, bonds, assessments, fees, Llens

’ \ (mcludm without limitation, lawful claims and demands of mechanics, materialmen, laborers,

\an;iﬂhe’rs that, if unpaid, might result in or permit the creation of a Lien on the Encumbered
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Property), charges, fines, impositions and any and all other items which are attributable to,_or

affect the Encumbered Property and which may attain a priority over this Instrument W~@M3\~\

payment prior to delinquency directly to the payee thereof, unless Mortgagor shall be réquired te.

make payment to Mortgagee on account of such items pursuant to Section 1.7 hereoforthe Loafi—, \

Agreement. Mortgagor shall promptly discharge any such Lien which has or rp\_#@iﬁpﬁority
over this Instrument. Provided, however, that Mortgagor may delay such payments if Mof}g}agor
is actively contesting such items in good faith in a then ongoing admini :ve”of /iegal
proceeding. . :_,.//_;\\\ \"j .

N ) -

(b)  Mortgagor shall certify to Mortgagee annually, at the ci’rtgsg of Mo;"téagor’s fiscal
year, that all payments under Section 1.6 (a) which were ué,an&bayaﬁ‘le@ufiné, the prior year
have been paid in full. At Mortgagee’s request, Mortgagor's all furnish Eo\mrt’g/agee receipts or
other verification of such payments.. Such certiﬁcati&{l c‘and veriﬁca’ji ’n shall be made to
Mortgagee at its address listed above. % S } j

-_\..‘ .\\-\—‘_—F/ s '/

1.7 Funds for Taxes. Mortgagee may, at its option-te_be-eXercised upon thirty (30)
days’ written notice to Mortgagor or o&emise‘ag)rgvidcd in the Loan Agreement, require the
deposit by Mortgagor, at the time of each payment of an.installment of interest or principal under
the Note or at any other interval which Mongggee.mé‘j?‘-sﬁecjﬁ', but in no event more frequently
than monthly, of an additional amount suﬁiciéqﬁo;di&charggﬁle obligations of Mortgagor under
Section 1.6 hereof as and when they /becomqi due. /Fhie detgrmination of the amount payable and
of the fractional part thereof to be'\dﬁpqgited/ ith M})ﬂt@agee shall be made by Mortgagee in
Mortgagee’s sole, absolute, and unrcﬁig"wa‘l_ale Jrscfetion Said amounts shall be held by
Mortgagee not in trust and not as agent, Gfﬁmﬁigﬁr and shall not bear interest, and shall be
applied to the payment of the obljgations in-gespect to which the amounts were deposited or, at
the option of Mortgageg;. to the L.;}aylneﬁtJ of said obligations in such order or priority as
Mortgagee shall determine-inMortgagee’s sole, absolute, and unreviewable discretion. If at any
time within thirty (30) d@\){s\hi@r«tg\ﬁ;eﬁué date of any of the aforementioned obligations the
amounts then on déposit, therefor shall be insufficient for the payment of such obligation in full,
Mortgagor shall, Qvithi:f}{éh-.(:m)\ days.after demand, deposit the amount of the deficiency with
Mortgagee. If the amotats dé“pqsitgd are in excess of the actual obligations for which they were
deposited, Mortgagee 'ihajf\-tgﬁmif any such excess, ‘or, at its option, may hold the same ina
reserve _aocoul;tr,”'_fin\_trﬁst_;@d not bearing interest, and reduce proportionately the required
monthly deposifs for the ensuing year. Nothing herein contained shall be deemed to affect any
right or remedy ‘of Morté_agee under any other provision of this Instrument or under any statute or
rule of law._to pa} -any/such amount and to add the amount so paid to the indebtedness hereby

S et

- =Y

4

5% “ _All amoﬁi’ltﬁ”deposited shall be held by Mortgagee as additional security for the obligations

.,

an\dsumssbcured by this Instrument and upon the occurrence of an Event of Default hereunder,

Y

Mo;{ﬁagee\n;é?, in Mortgagee’s sole, absolute, and unreviewable discretion and without regard to
the adequacy of its security hereunder, apply such amounts or any portion thereof to any part of

. thein ebtedness secured hereby. Any such application of said amounts or any portion thereof to

-
" s
™

St
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o\
any indebtedness secured hereby shall not be construed to cure or waive any default or notic‘e\b{

%

default hereunder or invalidate any act done pursuant to any such default or notice. ,x\ X

T ~h B
If Mortgagee requires deposits to be made pursuant to this Section, P\/Jert_giagqy shatt— *\
deliver to Mortgagee all tax bills, bond and assessment statements, and statemquitf/ for anyother
obligations referred to above as soon as the same are received by Mortgagor. A \ )

™~
™~ \ !t

If Mortgagee sells or assigns this Instrument, Mortgagee shall have-the right “t&;_rangsfer all
amounts deposited under this Section to the purchaser or assignef, ‘and “Mortgagee “shall
thereupon be released and have no further Liability hereunder for the application ofsuch depbsits,
and Mortgagor shall look solely to such purchaser or assigrieefor sucﬁ{pplicatjah and for all

responsibility relating to such deposits. / ( A
N
Vil

|
1.8 Further Encumbrances or Sales. Mortgagoi'-\shall not w, Emut the prior written
consent of Mortgagee being first had and obtained, exe‘bu\té«qi deliver’ any pledge, security
agreement, mortgage, deed of trust or other instrument or h?mﬁmon, covering all or any
portion of the Encumbered Property or any inté:é‘st.gherein, nor sell, contract to sell, lease with
option to purchase, convey, alienate, transfer, abanden,or otherwise dispose of all or any portion
of the Encumbered Property or any interest Ehen;m,whether voluntarily or involuntarily, by

-

operation of law or otherwise. Y=
FAL I e g ‘
” (( /N
1.9 Mi_s;m.{ynless[\;hegp(lor )v\{riften approval of Mortgagee shall first
have been obtained: O (/)

BN A
., N

(a) Mortgagor shall m;ir}t/jaihﬂ" its\'b:?_i‘stqnce as presently constituted. No additional
memberships, shares, units or eqli:ify interests of any character as applicable will be issued or
created by Mortgagor and the Ariicles or ',.'Certiﬁcate of Incorporation or Organization of
Mortgagor and the Oger@ih}\gfggr_ge\mg}l\ljﬁMongagor will not be amended, and Mortgagor will
not change its state of br_gaﬁj_éaﬁan_;‘--\_

( :_’ s \" M‘“‘-.\-\;
(b) Mo(nl%aéﬁ sﬁall__ho; make any distributions to its any of its members, shareholders
or unitholders or holders of any equity interests of any character as the case may be;
© Aortgagor shall not be a party to any merger or consolidation, nor shall

Mortgagor sell or dispbsé“of all or any substantial portion of its assets other than in the ordinary
course of the hti‘si_ness of Igdortgagor, nor shall Mortgagor acquire all or any portion of the assets
of any ether eng\tyﬂf/ sich acquisition would thereupon represent a substantial portion of

Fd =, :—H_..-—f’
IR
¢ ™(d)._ In order to safeguard the interest of Mortgagee, Mortgagor shall devote its best

~.

‘eﬁ‘ortg. to"its"business as presently constituted, and shall not pursue any other substantial business
endeavors, whether or not related to Mortgagor’s business as presently constituted;

.

f
/

Mortgagor shall not create, incur, assume or otherwise have outstanding any debt

\“excep’t e debt created by the Note, this Instrument, debts already in existence as of the date of

~
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this Instrument, and debts which constitute notes payable or accounts payable arising in \the

normal course of Mortgagor’s business. In addition, Mortgagor shall not, directly orindi tl]t,(3

retire any debt or make any prepayment of any debt except as permitted or required under.this-
Instrument or according to the terms of such other debt; f/’ e =

) \

(D Mortgagor shall not create or suffer to exist any assignments, n‘iqi:tkggges, p\!pc]ges,
security interests, Liens, charges, or encumbrances of any kind upon any of i roperty,-assgts, or
rights to receive moneys in the future except those Liens which are creatéd-by-th \Iﬁsuj_u'}ngnt or
pursuant to Loan Agreement; those Liens which are in existence as of the date of this Instrument
and disclosed to Mortgagee, as Permitted Liens under the Loan-Agreement; p rchase money
liens, but only to the extent that said Liens extend to the prqp"c;ny‘ or’asseté‘hc\:_#/ufbhased;

/ N\ -
() Mortgagor shall make no loans or other(a[givances to ifs\members, managers,
directors, officers, employees, or any other person or party, nor shall M rtgagor make any loans
to or investments in any other business or firm, whether related-or 1 unr’glaﬁed to Mortgagor, nor
will Mortgagor make any advance payment, other than in the nemmal course of business, for
goods or services to be received at a later date. “No'rent payable to an affiliate or insider shall be
increased so long as any amount remains outstandi\ﬁ‘g‘_ﬁe{gunder. Mortgagor shall not guarantee
in whole or in part, directly or indirectly, any obligations-of any person, business, or organization,
except for Mortgagor’s guaranty of the Utah ,Et?aﬁi‘ “.0( N W

- ( //\ .

()  Except where requiréd by, thetérmg of a/collective bargaining agreement or any
other employment agreement which pré-dates this Instriment, Mortgagor shall not increase the
salaries, fees, or bonuses of Morigagor’s- Officérs or members while any amount remains
outstanding hereunder. (7 aON

o i

‘ Reports and Approvals. Mortgagor shall
deliver to Mortgagee aEs L ,nfas:“avgilahle in any event within one hundred twenty (120) days
after the end of Moftgégg_'}i"s: :ﬁs€al‘_§ea.§, a complete reviewed financial statement for Mortgagor’s
business and shall(.déli(y'e'y’tej\ﬂqgtgﬁ‘geﬁ‘as soon as available all Governmental Approvals and all

permits, reports and-approvals required hereunder and under the Loan Documents.

1.1l Indemnity Hazardous Waste.
y f r,/"'_h"‘“'\\h\ “~
(a) ( Mortgag ) presents and covenants that (i) Mortgagor has not caused or suffered
to occur, and "MDango will not hereafter cause or suffer to occur, a Release (as defined in the
Loan Ag’réémgﬁt)@hﬁrge, spillage, uncontrolled loss, seepage or filtration (hereinafter a

“Spill’{);@ oil.or-petroleum or chemical liquids or solids, liquid or gaseous products or Hazardous

-k\_Subéi‘én'ce (as such’term is defined below), at, upon, under or within the Real Property or any

cbntxguauml estate; (ii) neither Mortgagor nor any other party has been, is or will be involved

“
o will ndt permit any tenant or occupant of the Real Property to engage in any activity that could
_lead 1o’ the imposition of liability on such tenant or occupant, Mortgagor or any other owner of

iirq_fa‘a:atibns:at or near the Real Property which could lead to the imposition on Mortgagor or
any other owner of the Real Property of liability or the creation of an Environmental Lien or other
Lien on the Real Property, under Environmental Laws; and (iii) Mortgagor has not permitted and
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any of the Real Property, or the creation of a an Environmental Lien or other Lien on the"Réql
Property, under any Environmental Laws.
SN\
(b)  Mortgagor shall comply strictly and in all respects with the requirements of att
applicable Environmental Laws, including but not limited to performing all requir¢d Remediation ) )
(as defined in the Loan Agreement) required by and shall notify Mortgagee préf{fnptjy in the ’?vent <~/
of any Spill or Hazardous Substance upon the Real Property and shallJJ_rgmgt_!y‘ignﬂrard to
Mortgagee copies of all orders, notices, permits, applications, or otpc?,nmgmqhicgﬁﬁps and
reports in connection with any such Spill or any other matters relating Fo(Envirdn{zi?n!aHé?fs as

they may affect the Real Property. A\ ) |

(© Whenever Mortgagee shall have cause to é so, Mortgagt r-promptly upon the
written request of Mortgagee from time to time, shall prc‘:ﬁr e Mortgagee with an envifonmental
site assessment or environmental audit report, or an updatg éf\such an asée}vsmcnt or report, all in
scope, form and content satisfactory to Mortgagee. N\, \:‘m_ __/’«; /

(d  Mortgagor shall indemnify Mor‘ig:'égag and hold Mortgagee harmless from and
against all Environmental Claims, Environmental Lasses, Releases, Remediation, and against all
Environmental Liens (as such terms are defined in the T.0an Agreement) and any other loss,
liability, damage and expense, including withgu’;.ﬁm_ifatipri}att:pmey’s fees suffered or incurred by
Mortgagee, whether as holder of this Instrul;gn, /ag” Bn?,agae-m-posscssion or as successor in
interest to Mortgagor as owner of 'ffié._‘?R_f:alL ;é : rSy}“vlmle of foreclosure or acceptance of a
deed in lieu of foreclosure (i) under of. On acco txéf any Environmental Law, including the
assertion of any lien thereunder, (ii;,wity }e@ec{‘to*ény Spill or Hazardous Substance affecting
the Real Property whether or not the'same g iginates or emanates from the Real Property or any
contiguous real estate, including ﬁn& loss of value of the Real Property as a result-of a Spill or
Hazardous Substance; and-(ii).with respect fo/any other matter affecting the Real Property within
the jurisdiction of any Qo’ygpﬁm@h’c@!}&m ority.

AN N / . <

() In thé f;fgm:‘fﬂ'\gny\“S;ii-ll or Hazardous Substance affecting the Real Property,
whether or not the>same originates or emanates from the Real Property or any contiguous real
estate, and/or if Mortgagor. shall “fail to comply with any of the requirements of the applicable
Environmental Laws:l\,@o“rtg@ge\e may, at its election, but without the obligation so to do, give
such notices asd/ér cause such-work to be performed at the Real Property and/or take any and all
other action:(l és Mortéaéee shall deem, in Mortgagee’s sole, absolute, and unreviewable
discretion, necessary h_g_;/éd\risable in order to remedy said Spill or Hazardous Substance or cure
said fa_ilif;eﬁfc@i*npliancé and any amounts paid as a result thereof, together with interest thereon
at ﬂ;,e\@éfauitﬁétqas defined in the Loan Agreement from the date of payment by Mortgagee,
~shalf-be \immediately due and payable by the Mortgagor to Mortgagee and until paid shall be
“.added to-and become a part of the Secured Obligations and shall have the benefit of the lien

hereby: created-as a part hereof. _

N\

'f(d As used herein, the term “Hazardous Substance” means any substance, material,

“.>.or waste/which is or becomes regulated as a pollutant or as hazardous, toxic, acutely hazardous,

b Eﬁfely'toxic, or deleterious by any Governmental Authority or under any Environmental Law.
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The term Hazardous Substance includes, without limitation, any material or substance that’ is (i)
defined as a hazardous or toxic substance or as a pollutant under any city, county, state-o federal
law, regulation or ordinance, (ii)oil and petroleum, and products or byproductsﬂhgeolf, \
(iii) asbestos and asbestos containing materials, (iv) radioactive, explosive or, ﬂia'iﬁ“mab!e, "=\
polychlorinated biphenyls, (vi) mold or similar fungal growth (of such tprs “and™ amounts ) ]
sufficient to create a health risk to humans); (vii) designated as a “hazardous subsu}n <
pursuant to § 311 of the Federal Water Pollution Control Act (33 U.S.C. § 1321), (vm)_deﬁned as

a “hazardous waste” pursuant to § 1004 of the Federal Resource Conset:vanen and Recovery Act
(42 U.S.C. § 6901, et seq.), (ix) defined as a “hazardous substance” p uant 10, Shbchapte,t IX,
Solid Waste Disposal Act (Regulation of Underground Storage-T anfc§) (42 U 0; §6991 et
seq.); (x) defined as a “hazardous substance” under the Contj sive Bny\ug&mental Response,
Compensation and Liability Act of 1980 (42 U.S.C. § 960 et seq.), or- (xi) regulated under the
Toxic Substances Control Act (15-U.S.C. §2601 et seq.), as such\ Iaws, regulations and
ordinances may be amended from time to time and includi all rcgulamcms.J promulgated pursuant
thereto, and includes all such substances regulated under State ahalogs«;),f “the foregoing laws, and
includes any other substance defined as a Hazardous Substance underthe Loan Agreement or any
other Loan Document. The term “Enwronmen}al Law(s)” as used herein shall include, without
limitation, any and all present and future local, State, and Federal laws, rules, regulations, and
ordinances, common law duties, and Legal Reqmr‘emen&ap‘d Applicable Laws (as such terms are
defined herein) that now or hereafter regulaté or ;}enta:q to°Mazardous Substances, or any Spill,
disposal, or management thereof, pertguimg {0 “hunian health, natural resources or the
environment, including but not limited te. the statites /h#ted above in this subsection (f), and the
Emergency Planning and Community- nghr.-to-Know’ Act (42 U.S.C. §11001 et seq.), the
Endangered Species Act (16 U.S.C. %\ 531 eLséq.) the Occupational Safety and Health Act (29
U.S.C. §651 et seq.), the Hazardops ateriais Transportatlon Act (49 U.S.C. §1801 et seq.), and
laws relating to Lead Based Paint, .and mcj es the regulations promulgated pursuant to said
laws, all as amended from tithe to- time, relating to or affecting the Property, whether or not
caused by or within, the Qﬂﬂtrol of Mbrtgagor, and includes any other such law defined as an
Environmental Larv {ander th&Loan ﬁgreement or any other Loan Document.

\. B TS

The represen{a!wns ibarranues covenants, agreements and indemnities in this
Instrument concerring: Hazgrdous Substances and Environmental Laws are in addition
to and not in I:F _me representations, warranties, covenants, agreements and
indemnities ds(ta sucb\marters under the Loan Agreement or under any separate
environmental' gndemniry agreement given by Mortgagor or any other person in favor of
Mortgagee.. N/

[ 1.12 Pgeservanon and Maintenance of Encumbered Property. Mortgagor shall
keep ‘the 'Eucumberad Property and every part thereof in good condition and repair, ordinary wear
“and tear ¢ ted and shall not permit or commit any waste, impairment, or deterioration of the
N Encumbcred Property, nor commit, suffer or permit any action upon or use of the Encumbered
\ Propeqy in violation of law or applicable order of any Governmental Authority, whether now
.. existing or hereafter enacted and whether foreseen or unforeseen, or in violation of any covenants,

meng or restrictions affecting the Encumbered Property, or bring or keep any article upon

MORTGAGE - 16 -




Ll -7

20528334

4
7N
\ .

any of the Encumbered Property or cause or permit any condition to exist thereon which waulq
be prohibited by or could invalidate any insurance coverage maintained, or required hereamger o\
be maintained, by Mortgagor on or with respect to any part of the Encumbered Property, and
Mortgagor further shall do all other acts which from the character or use of the ] E:“?:mnbcr
Property may be reasonably necessary to protect the security hereof, the spec:f i ¢ enurnerations
herein not excluding the general. Mortgagor shall not remove or demolish. ahy bullch
structure on the Encumbered Property. Mortgagor shall complete or restore and repamp:‘oxhptly
and in a good workmanlike manner any building, structure or improvement whmh may be
constructed, damaged or destroyed thereon and pay when due all clams for Iabol;?ﬂonneﬂ and
materials furnished therefor, whether or not insurance or otheppraeeeds\axe ava:la’b e to cover in
whole or in part the costs of any such completion, restoratlc}n ‘or Tepair; prov@ﬁéd, wever, unless
provided otherwise in the Loan Agreement, Mortgagor sh il not, to thé extent the costs are in
excess of Ten Thousand Dollars ($10,000), demolish, r lve, expand or] extend any building,
structure or improvement on the Encumbered Property, nor.( construct, restcrre, add to or alter any
such building, structure or improvement, nor consent to or’ peﬂntpaﬁ /of the foregoing to beé
done, without in each case obtaining the prior wntten consent of Mortgagee thereto. Mortgagor
shall notify Mortgagee immediately in writing of. any damage to the Encumbered Property in
excess of Twenty-Five Thousand Dollars ($25, 000)

\\ \."-

Unless required by applicable law or uﬁIe Mongagee has otherwise first agreed in
writing, and excluding the subdivisipns with mge ﬁie House Parcel and Lots, Mortgagor
shall not make or allow any changes-to /be ﬂTq nature of the occupancy or use of the
Encumbered Property or any part thereof. for whlc;g:/ﬂ';é' Encumbered Property or such part was

- intended at the time this Instrument, wwﬁélwered Mortgagor shall not initiate or acquiesce in
any change in any zoning or other;lz}nd use c}asmﬁcatlon now or hereafter in effect and affecting
the Encumbered Propertym any part thereof \),'xthout in each case, obtaining Mortgagee’s prior
written consent thereto,” > A\ N\ S~/ /

1.13 § Ceriificates \Mqrtgagor, within three (3) days upon request in person or
within five (5) da; ﬁpcm request\by indil, shall furnish a written statement duly acknowledged,
stating whether any offscts or~defenses exist against any indebtedness or obligations secured
hereby and covcrmg “Such. othcr matters with respect to any such indebtedness as Mortgagee may
reasonably requme/_\ N0

1.14 h\io age , Costs and Expenses; Governmental Charges. Mortgagor shall
pay all costs, fees-an w,c;ém:&ensf:s of Mortgagee, its agents and counsel in connection with the
perfonnal;toe\of its duties hereunder, including without limitation the cost of any foreclosure sale,
guarani_yb or tltle\lnsurance coverage ordered in connection with any foreclosure proceedings
‘hereunder; and shat( pay all Impositions (as defined in the Loan Agreement) and other taxes
(eibept féderal and state income taxes) or other governmental charges or impositions imposed by
any Govenunental Authority on Mortgagee by reason of its interest in the Loan Documents or

LN this Inslfufnent
R Sy /]
*, =~
N ~—

S~

4
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1.15 Protection of Security; Costs and Expenses. Mortgagor shall appear m;hd
defend any action or proceeding purporting to affect the security hereof or the rights or; wers'of,
Mortgagee, and shall pay all costs and expenses, including, without limitation, cost of evidence of ‘\\
title and attorney’s fees, in any such action or proceeding in which Mortgagee maya , and in—
any suit brought by Mortgagee to foreclose this Instrument or to enforce or €| lish any other ) |
rights.or remedies of Mortgagee hereunder. If Mortgagor fails to perform any ét; the covcn}u‘jts or ™
agreements contained in this Instrument, or if any action or proceeding is commenced which
affects Mortgagee’s interest in the Encumbered Property or any part tl;efeef;\ih‘cludingjft;ut not
limited to, eminent domain, code enforcement, or proceedings of any|nature \iihla oever, ynder
any federal or state law, whether existing or hereafter enacted oramend Q}r_e]atingf » bankruptcy,
insolvency, management, reorganization or other form o?dpbtor"relieﬂ “or to-a_decedent, then
Mortgagee may, but without obligation to do so and ithout notice, to or demand upon
Mortgagor and without releasing Mortgagor from any, obligation \he}reunder, make such
appearances, disburse such sums and take s.uch action, as_Mortgagee/ deems necessary or
appropriate to protect Mortgagee’s interest, including, but “not_linfited to, disbursement of
attorney’s fees, entry upon the Encumbered Property to makﬁepairs or otherwise protect the
security hereof, and payment, purchase, contest e compromise of any encumbrance, charge or
Lien which in the judgment of Mortgagee appears tq be prior or superior hereto. Mortgagor
hereby immevocably appoints, effective upon Mprt‘g’aggr’?wfgiiqre to perform any of the covenants
or agreements contained in this mslmme;}f 01 ) ille;zc'in.,\th‘é-«éomenccmcnt of any action or
proceeding which affects Mortgage:;is\inten;sédily’_ e Encuimbered Property or any part thereof,
Mortgagee as its attorey-in-fact to do {but’ cérl;éage’e-‘l shall not be obligated to do, and shall
incur no liability to Mortgagor or any third_par ~@‘£aifurc so to do) any act which Mortgagor is
obligated by this Instrument to do/.aﬁ'djb é:!te{:cisg such rights and powers as Mortgagor might
exercise with respect to the Encumbered Pr / Mortgagor further agrees to pay all expenses
of Mortgagee (including/fees and 'c[isburse%;nts of counsel) incident to the protection of the
rights of Mortgagee herenridef;-and enforcement or collection of payment under the Note, or any
sums due under any b\lﬁe:r“:}.aau_ ocumeits related to the Note, whether by judicial or non-
judicial proceedings, /g}“- ‘in_\ cd“nng'cgion with any bankruptcy, insolvency, arrangement,
reorganization or ‘gthef ‘debtor relief proceeding of Mortgagor, or otherwise. Any amounts
disbursed by Mortgagee pursuant fo this Section shall be additional indebtedness of Mortgagor

. secured by this Instrument, and shall bear interest at the Default Rate from time of advancement
by Mortgagee until-paid:. Al.such amounts shall be payable by Mortgagor immediately without
demand. Notﬁi{fg cont}‘:i‘riéid in this Section shall be construed to require Mortgagee to incur any
expense, make\ang\ appearance, or take any other action.

TN N
i/ 146~ “Additions to Encumbered Property. All right, title and interest of Mortgagor in
_and o all extensions, improvements, betterments, renewals, substitutes and replacements of and
_:‘all\_adtliti\bng\ and appurtenances to the Encumbered Property hereafter acquired by or released to
Mortgagor. or. constructed, assembled or placed by Mortgagor on the Real Property, and all
cori'\'re\r‘siqns\bf the security constituted thereby, immediately upon such acquisition, release,
< “._ construction, assembling, placement or conversion, as the case may be, and in each such case,
“'--\_\_"‘\-.\withopt' f_ainy further deed of trust, conveyance, assignment or other act by Mortgagor, shall
E \x%me‘ subject to the lien of this Instrument as fully and completely and with the same effect as
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ARTICLE I S

SECURITY AGREEMENT N\

2.1 Security Agreement. This
pursuant to the UCC covering all of the !
Mortgagee a continuing security interest in the UCC Collateral and in all<additions theteto,
substitutions therefor and proceeds thereof; for the purpose of securing the . Secured Obligations
and other obligations now or hereafter secured by this Instrument. Mor;g’gger@ﬁméb{g*égecutc
and deliver financing and continuation statements, control agrcelr\éljts, notices and. gther
documents or instruments covering said property covering said property from time/tg time and in
such form as Mortgagee may be required to perfect and ogﬂfhtueﬁc petfection of Mortgagee’s
lien or security interest with respect to said property, and fereby authorizes Mﬁr{gagee to do the
same without further authorization or signature of Mortgagor to the ‘extent allowed by law.
Mortgagor shall pay all costs of filing such statements and }'c\ﬁewals and releases thereof and shall
pay all costs and expenses of any record searches for fﬁ»agbhg_staiements Mortgagee may
reasonably require. Mortgagor shall not, without.the prior written-corisent of Mortgagee, create
or suffer to be created any other security interest in the UCC Collateral or any replacements and
additions thereto. . Mortgagor shall not change its nﬁmé;‘-change its state of origin, or change the
location of its principal place of business without prior Wri?bn\notice to Mortgagee at least thirty
(30) days prior to such change. ' Lo -"‘;. P T

Fa l | ,_-” r."‘ b ._,'
© armcrrml |
ASSIGNMENT. OF LEASES AND RENTS

3.1 Assignment of Lease's:’z'“[}pon )l::e;euns and conditions set forth herein, Mortgagor
hereby absolutely and upconditionally coqv\fys, transfers, and assigns unto Mortgagee, its
successors and assigns, all-6f the tights, interests, and privileges which Mortgagor as lessor has

and may have in and ¢ all Leases; og

l geihexmfth all Rents due or to become due therefrom. Upon
the terms and cog‘i;:liéin/s st{t forth g?w, Mortgagor will, on request of Mortgagee, execute
confirmatory assignients of any futufe Leases affecting any part of the Real Property of
Improvements. Upon the tefms_:hqd conditions set forth below, Mortgagor further assigns to
Mortgagee any awaf‘d"?na.gléxl}ereaﬁér to it in any court proceeding involving any of the lessees in
any bankruptcy,-insolvency-or reorganization proceedings in any state or federal court, and any
and all p'aymef(ts{ngﬁ-by‘-!ess:é’es in lieu of rent, and hereby appoints Mortgagee as its irrevocable
attorney-in-fact 1\gpon the) occurrence of the Event of Default (as hereinafter defined) to appear in
any actio_gjmd)oy to.colléct any such award or payment.

"
~32 Mortgagor’s Warranties Regarding Leases.  Mortgagor covenants and
gf\rgprésqn\s that Mortgagor has full right and title to assign the Leases and the Rents due or to
“"~-bécqmé‘ﬂ1}:e~{tgereunder; that the terms of the Leases have not been changed from the terms in the
copies-of said’ Leases submitted to Mortgagee for approval; that no other outstanding and
effective’assignment of any interest therein has been made except as may exist under this

. Instru ‘e/ t: that there are no existing defaults under the provisions of the Leases; that none of the

. lessees under the Leases has made or attempted to make any prepayment of rents owing under the

‘“\.h___,/
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AN\
though now owned by Mortgagor and specifically described in the granting clause hereof, an@\al
any and all times Mortgagor will execute and deliver to Mortgagee any and all gmk@nhgﬁ.\
assurances, deeds of trust, conveyances or assignments thereof as Mortgagee may?emm@t}r \
require for the purpose of expressly and specifically subjecting the same to he_lien. of this™ "\
Instrument. A0 NN ) )

\ "

o A )
1.17 Records and Books. Mortgagor will keep at the addressf_sc;}“’fofth¢créiﬁ for
notice to Mortgagor, good records and books of account in accordance Vith-generally 'i\cepted
accounting principles and will permit Mortgagee, or its agents, accoun and attomeys; to visit
and inspect the Encumbered Property and examine, copy and otherwise\review 'or cause to be
reviewed, Mortgagor’s records and books of account and to-djscuss Mortg gor’s affairs, finances
and accounts with Mortgagor or its members or managers'; or agents a@bc%eﬂ/with Mortgagar
at such times as may be requested by Mortgagee. |! [.,\ S
1.18 Compliance with Laws. Mortgagor shall}: mptly com y with, or cause to be
complied with, and conform to all present and future Legal Requirenients of all Governmental
Authorities. “Governmental Authority” shall'mean and include the United States of America,
the State of Idaho, and all State agencies, departrﬁenf‘s;\bureaus, boards, commissions or other
instrumentalities thereof, and all municipalities, local gmqments or other political subdivisions
thereof, and all courts and administrative q/jﬁdic\}al\ \{ribﬁ_.uials now existing or subsequently
created, with jurisdiction over th_,e:\E,ncumber_g:ﬁ-f‘r Rrog_;er'ty or Mortgagor or Mortgagor’s
businesses. ‘“Legal Requirementéi’.fsl;a\ll h&j\ énd J,Hciude all present and future Applicable
Laws (as defined in the Loan Agrcezﬁun;t‘)\an \ g'tl”gtﬁer laws, rules, regulations, ordinances,
orders, decrees, permits, licenses, approvals, ‘authorizations and other requirements of every
Governmental Authority and all ¢ovenants, testeiétions and conditions now or later of record
which may be applicable-tq anyf:;\ the Ercumbered Property, or to the use, manner of use,
occupancy, posscssion,.é‘%i"a‘;iogg, \n‘n\a‘iniggarf . alteration, repair or reconstruction of any of the
Encumbered Proper[x.( [V__,}'\.\_ ™ e

\ .
LS b
‘.

1.19 Peﬁfo&ici!fd tial‘R:{eam Without affecting the liability of Mortgagor or of
any other person whp i_s-o{fsha“ii\l;i‘ec/:pme bound by the terms of this Instrument or who is or shall
become liable for the' per omance of any obligation: secured hereby, Mortgagee may, in such
manner, upon s_ucﬁTEnns,"‘and;at such times as it deems best, and without notice or demand,
release any party now O{\h\ereﬁﬁer liable for the performance of any such obligation, extend the
time for such per formancg, accept additional security therefor, and alter, substitute, or release any
property ,sag\urhg‘sugh«’pérfonnance. Without limiting the foregoing or any other provision
hereoﬂi,fﬂjeng_hggémayf'reiease parts or items of the Encumbered Property without affecting or
limiting the lietrof this Instrument on the remaining parts or items of Encumbered Property and no
¢ “such ‘partial release’ shall be or be construed as satisfaction of the Secured Obligations. No
“exercise or_non-exercise by Mortgagee of any of its rights under this Instrument, no dealing by

Mortgagee with any person, firm, or corporation, and no change, impairment, loss, or suspension
(. ofamy iépt or remedy of Mortgagee shall in any way affect any of the obligations of Mortgagor
. hereun er, or any security furnished by Mortgagor, or give Mortgagor any recourse against

S

/
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Leases; and that Mortgagor will not hereafter cancel, surrender or terminate (except for defaﬂlft{f
tenant) any of the Leases, exercise any option which might lead to such temination,_jerp\lmn;g?;\
alter, amend or modify them, or consent to the release of any party liable thereunder-or to the.
assignment of the lessees’ interest in them, without the prior written consent of Mo/rigggeg Ty )
A e Y

\ ) ) e

(a)  Mortgagor shall not amend or terminate the Leases or any/o/@ﬁﬁé‘miﬁ“mén} part
of the Encumbered Property unless expressly approved in writing by hﬁsﬁag&,‘ and shalh-at all
times fully perform the obligations of lessor under all such leases. enever requested by

3.3 Mortgagor’s Covenants.

Mortgagee, Mortgagor shall furnish to Mortgagee a certiﬁeé:tfc'jo}’ M&r{{aﬁg;,sé;ﬁng forth the
names of all lessees under any leases, the terms of their respépﬁve leases, the spaces occupied, and

the rents payable thereunder. | |
N

(b)  Without the prior written consent of Mort\gaﬁ‘ect‘ Mor;g-égér shall not (i) accept
prepayments of rent exceeding one month under any of the Leases or (ii)take any action under or
with respect to any of the Leases which wouléiifj'latgrially decrease cither the obligations of the
lessee thereunder or the rights or remedies of the Iessor.or owner, or (iii) modify or amend any of
the Leases or cancel or terminate the same ogg‘gce“pt__}‘rnsunender of the leased premises, or
(iv) consent to the assignment of the whole or arﬁypditipn\df@y lessee’s interest under any of the
Leases; or (V) create or permit any Lien o{e‘hcyﬁrb@og ‘which, upon foreclosure, would be
superior to any of the Leases, or (viﬁ;: any Lﬂle mam}'ep'-impai: Mortgagee’s rights and interest
with respect to the Rents. Mortgagor will-perft nall covenants of the lessor under the Leases.
Upon Mortgagee’s request, Mortgaggr.xgil}»g?e@teﬂﬁ deliver to Mortgagee for recordation an

/

assignment of Leases, or any one c}f'thmr, OI'I/MQ{Igagee’s form.

c© If requir;cilf!':‘iy __M&n_ga,gee, e%ci1 lease, sublease, occupancy agreement, license
agreement, operating aggéqehfor\do@pﬁ entered into by Mortgagor as a lessor and affecting
any of the Encumbered-Property must provide, in manner approved by Mortgagee, that the tenant
will recognize as i lé@@hibﬁgag&é;-my person succeeding to the interest of Mortgagor upon
any foreclosure of this Instrument:-
{ _,-»_\\\__ x"'-\/’ \

3.4 Mortgagor’s. Cellection of Rents. Although this is an absolute assignment and not

merely the passingof.a secutity interest, prior to the occurrence of any Event of Default, as set
forth in Article [V heréblf,\\lMortgagor shall have a revocable license to collect and receive all
Rents from th&.}.feases, 9\9’ any other awards of payments hereby assigned, and to retain, use and
enjoy thesame; ‘providéd, however, that even before any Event of Default occurs, no rent under
the term B?”anj"og the Leases shall be collected or accepted by Mortgagor prior to the time that

‘_,n,_guchf;i'_-_é‘nt\is due and owing without the prior written consent of Mortgagee.

b

™~

\""\t“u,}.'5"-‘..:Mortgagee Not_Obligated. Mortgagee shall not be obligated to perform or

P dischiarge any “obligation or duty to be performed or discharged by Mortgagor under any of the
.. Leases.) vortgagor hereby agrees to indemnify Mortgagee against, and to save it harmless from,
““~-,\;"‘\gny and all liability arising from any of the Leases or from the assignment thereof. Without
i’ﬁrn_t_tfﬁg {he generality of the foregoing, any assignment hereunder shall not place responsibility for
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the control, care, management, or. repair of the leased premises upon Mortgagee, or makq
Mortgagee responsible or liable for any negligence in the management, operation, uplgznp.;g@i{‘\‘
or control of the leased premises, resulting in loss, injury, or death to any tenant, licenseg;*
employee, or stranger, or make Mortgagee liable for any security, rental, or o;lﬁ__fgpogts of ™\ \
tenants held by Mortgagor. A0 NN /)

\ <

3.6 Authorization to Give Notice. Mortgagor hereby authorh;s_ﬂﬁﬁégge&@;givc
notice in writing of this assignment at any time to any tenant under any of the-Leasgs. “Mortgagor
shall execute such notice, if requested to do so by Mortgagee. Payment [:to Mortgagee of Rents

due under any of the Leases shall constitute full acquittance to ,ﬂ;&garty\.mqkirf/pa};hzent for the

amount of such payment. //,f o
.'I | f/.\ o -
ARTICLEIV. | | \ )
EVENTS OF DEFAULT' /f/}
N

"

. \_H_,_/" #
Each of the following shall constitute an eyent of default (“Event6f Default”) hereunder:

4.1 The failure to make any payment of interest under the Note or the Loan Agreement,
or to make any payment of an installment of principal Q\‘?hg:hapd as the same shall become due and
payable, of'the failure to make any other paymef;ts«}é‘qui\re&dj__ereunder, under this Instrument, the
Loan Agreement or any other Loan Doc eQ;, wl}en\ and ‘as the same shall become due and
payable, whether at maturity or by acceleration. r/as part I,bf any prepayment or otherwise, in each
case, as is provided in the Note or the Boan Agreement, this Instrument, or any other Loan
Document, including, without limitation, “the-failure 'to make the payment of any insurance
premium or tax required herein. /7

N
4.2 Any defaulf by Morigagor i;) }he due, prompt, and complete observance and
performance of any nqﬁ—@opét@ygﬂigﬁiig’p,’covenang or term contained in this Instrument, the
Note, the Loan Agre}émenifunde_lj “any other Loan Document, or under any other document,

instrument, or agreefnent given as ‘secprity for the Loan, that is not corrected in the grace or
notice period, if anj;\,.z_)eippficablext_ﬁengunder.

SN Y,

43 A default by. Van Leeuwen in the due, prompt, and complete observance and
performance of any-monetary.or non-monetary obligation, covenant, or term contained in the
Utah Note, Utal{ Loan Agreement, or under any other Utah Loan Document that is not corrected
in the grace or\r_l\btige period, if any, applicable thereunder.

[/2}(4“ ‘\J;‘\hq‘iﬁﬁoﬁ/inment pursuant to an order of a court of competent jurisdiction, of a
~_trustée, receiver-ar liquidator of the Encumbered Property or any part thereof, or any attachment,
exccuttonn( other judicial seizure of all or any substantial portion of the Encumbered Property

which attachment, execution or seizure is not discharged within thirty (30) days.

X
e *]4§ The filing by Mortgagor of a petition in bankruptcy or a petition for an arrangement

~ . ora rebsganiz.ation pursuant to the United States Bankruptcy Code or any similar law, federal or
“--‘._\:staze;'/,qr the entry of an order for relief or the adjudication of Mortgagor as bankrupt or as
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insolvent by a decree of a court of competent jurisdiction, or the making of an assignment for.the
benefit of creditors, or the admission by Mortgagor in writing of the inability to pay-i debts
generally as they become due, or the giving of consent by Mortgagor to the appointment 0O a0\
receiver or receivers of all or any part of its property. L o X

e

-r'f /“ a & N\ |

4.6 The filing by any of the creditors of Mortgagor of a petition in tf__i{inkruptcy \'qg"ainst *{,”'
Mortgagor or a petition for reorganization of Mortgagor pursuant to the~ United /States
Bankrupicy Code or any similar law, federal or state, if the same is nopd';%ed‘w@ﬂ:ijj sixty
(60) days after the date of filing thereof. ( £ \} L

4.7 The occurrence of any of the events of default sef fortl in thq\'yaan;@:)éuments with
regard to any person who has executed a guaranty in ﬁ wor of Mo(rtgagee’éf Mortgagor’s
obligations to Mortgagee (a “Guarantor”). r \

L\
N

4.8 The imposition of a tax, other than a state or fq&éra] income, or franchise tax, on or
payable by Mortgagee by reason of its ownership of the Noté‘or}ﬁ:_{ Instrument, and Mortgagor
has not paid said tax, or it would be illegal forfMoqgagor to pay said tax, or if the payment of
said tax by Mortgagor would result in the vio]ation‘o(;_he\psury laws of the governing jurisdiction.

M,
.,

4.9 Except as otherwise provided ;ﬁ;\tlge\sﬂbp exchange, conveyance, transfer,
disposition, assignment, lease, sublease or ier mcqmbgmﬁg of the Encumbered Property, or
any part thereof, or any interest therein, @;h?’; Avoluntdrily, involuntarily, or otherwise, or
agreement so to do, without the prior wriften corQsén;,dﬁ' ortgagee. A “sale or transfer” means,
without limitation, a conveyance of | e\EJ;{‘(:uqibeped' Property, or any right, title or interest
therein; whether legal or equitable; Whether b ~Qﬁq;ight sale, deed, installment sale contract, Jand
contract, contract for deed,\lcaseh\f)ld ijuere% r by any other method of conveyance of any real
property interest. P I %

£ ‘,-’ ;:\ ‘\\. e ‘m._,//;

4.10 If aqy\_t{:)( théEnicumnbered Property is damaged or destroyed by an uninsured
casualty and Mort, agor%jm_{é*-npt ?mu}@diately provide funds for the restoration of the damage
caused by such casuajty/,_.;as pfov@egj hereunder.

A b

.

411 An ,mprssenfatmn or disclosure made to Mortgagee by Mortgagor in connection
with or as an inducemenit.to the, making of the Loan evidenced by the Note or in connection with

or as an inducénient to ﬂ'\e"‘inaking of this Instrument, shall prove to be false or misleading in any

material expect\és( of thg time the same was made, whether or not any such representation or
disclosure-appears a5 part of this Instrument.

7 SRS
A ‘\—'\(4\.12 The dissolution or other termination of Mortgagor’s existence as a limited Liability
;:,‘__A_Eet_r\lp'a'hy_'wh‘ether voluntarily or involuntarily by operation of law, the transfer of any membership
interests i‘mli?.lqrtgagor or its Parent without the prior written consent of Mortgagee, and the
fai ﬁi‘m \éo‘f\Vari‘i',eeuwen to own 100% of the membership interests in Mortgagor’s Parent.
e Y y, '.’f

T, Vs
\_/’
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4.13 The failure of Mortgagor to have split off, sold and conveyed the Ho}iqp
Parcel as required by Section 6.2 hereof and the Loan Agreement, or Mortgagor’s failure,
to make either of the partial payments of principal as required by Section 6.3 hereef, .\

— -H___H \

4.14 The failure of Moftgagor to have received final approval anﬂ}@&‘rd}itipn of / I";
a subdivision plat for the Land (less the House Parcel), dividing the Land into ei‘gf;teen </
(18) Lots, as required by Section 6.2 hereof and the Loan Agreement. 5 '

WL e ~ J
N =

L .'/,-"'""‘-'. . . .\‘-4
4.15 The failure of Mortgagor or its Managing Member t0 (Stricﬂy‘\%bidé-bywt\hc
covenants and restrictions set forth in Article VIII of thislllsji‘un'igng. /1 i
"/'-/-'-HJI .‘\_ \‘m-_../ .
4.16 Any Default or Event of Default as defiied under the Lo greement, the
Note or other Loan Documents, or under the Utah Nf)t(:, the Utah‘Loan Agreement, or
any other Utah Loan Document. XX ) ]

\ \ / ):'

N\
4.17 Cross Default:” Without limiting any other-Event yf‘éefauh hereunder or
under any other Loan Document, it is expressly intended that a Default or an Event of
Default under the Note, this Instrument, the Loan Agreement, or any other Loan
Document shall also constitute and shall be a DEfa?fd-’,__and an Event of Default under the
Utah Note, the Deed of Trust given therewfgﬂ&m{ rﬁa_‘{)‘r}:er Utah Loan Documents and
that a Default or an Event of Default under the Utah Note, said Deed of Trust, or any
other Utah Loan Document also $hall cor\z}:i/ﬁ[é and-shall be a Default and an Event of
Default under the Note, the Loan Agreement, his/. {f:srrumem, and the other Loan
Documents. Whereever an action Q.Lg)'o,}jfs{g}rm--fhis Instrument is conditioned upon
there being no Event of Defauifz{:erekndéh.\.@bph condition shall mean that no Event of
Default shall have occurred and exist u &Tr any of the Loan Documents or under any of
the Utah Loan Docw’né?rj&.ﬁ\ N

™ "‘*h,,____/ /
{ i \ e
AN NN TARTICLE V.
. > REMEDIES

/ 7
£ N “
( AN ™
5 b A 4 ", "

Upon the oc_t‘;,ur_‘lfénge of ‘any Event of Default, Mortgagee shall have the following rights
and remedies:
N ASION N
5.1 f-‘ gce[eratio\p]. Mortgagee may declare the entire principal amount due under the
Note (if not then due at}d_ ayable) and accrued and inpaid interest thereon, and all other sums or
paymel;ts—reqy}rq?_lf “heréunder, under the Note, under the Loan Agreement, or under any other
Loan Decumeit, to be due and payable immediately, and, notwithstanding the stated maturity in
. the Note, the jirisi&:}pal amount of the Note, and the accrued and unpaid interest thereon, and all

_:btgef‘“‘s@is\_ or payments required thereunder or any other Loan Documents shall thereupon
“become and be immediately due and payable.

Rl

\5\.,2 Entry. Irrespective of whether Mortgagee exercises the right provided in
“‘--..\\‘"-\ Section 5.1 above, Mortgagee in person or by agent may, without any obligation so to do and

“"‘-\:‘_wixﬂ}_aéut/ notice or demand upon Mortgagor and without releasing Mortgagor- from any obligation
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hereunder, (a) make any payment or do any act which Mortgagor has failed to make or"-\:io;
(b) enter upon and take possession of the Encumbered Property, or any part thereof; \Q}\
(c) assume or enforce, or, if the same be subject to modification or cancellation, modify-or?g‘incél \
any Leases of the Encumbered Property or any part thereof, upon such terms op-conditions as— "\
provided in such Leases. Notwithstanding continuance in possession of ‘tli-ge/ﬁcufnbered )
Property, or any part thereof, by Mortgagee or a receiver, and the colleétj_bh,\ receipﬁ)and </
application of Rents, royalties, issues, profits, revenue, income, or other benefits, 'M@ngggegzshall
be entitled to exercise every right provided for in this Instrument or i?y;lawx_g‘pqn"'a_r\\aﬁgr the
occurrence of an Event of Default. Any of the actions referred to in thig Section ma be taken by
Mortgagee, either in person or by agent, with or without bringing-any ti\m} or erhg, or by
receiver appointed by a court, and any such action may al ‘be-taken irrespective of whether any
notice of default or election to sell has been given hereul:;f/ and without regard to the adequaoy
of the security for the indebtedness hereby secured. ther, Mortga éF, at the expense of
Mortgagor, either by purchase, repair, or construction, ma from timg fo time maintain and
restore the Encumbered Property or any part thereof 3 d“‘eomple;e‘/ construction of any
Improvements uncompleted, and in the course of such completion-may fake such changes in the
contemplated Improvements as Mortgagee maﬁ‘ﬁﬁeq desirable. Upon request of Mortgagee,
Mortgagor shall assemble and make available to Mortgagee at the site of the Real Property any of
the Encumbered Property which has been removcd\th“eae\:ﬁ'om. The entering upon and taking
possession of the Encumbered Property, or any-part jhe;_'edl‘;-.ﬂ'xe collection of any Rents and the
application thereof as aforesaid shq}l_jnot ure gf_,-Waivé\,any default theretofore or thereafter
occurring or affect any notice or default I;ereunﬁe{ q,‘&r igﬂ'ﬁdate any act done pursuant to any such
default or notice. Any of the actions referred to_in this Section may be taken by Mortgagee
irrespective of whether any notice,e;&iefail‘lt@r-.,clection to sell has been given hereunder and
without regard to the adequacy of thé securi @r\fhc indebtedness or obligations hereby secured.
Mortgagor shall indemnify and ﬁ\olq harmless Mortgagee and each of its affiliates, and the
respective directors, officers, dgents\and-employees of Mortgagee and each of its affiliates from
and against all claims, Qamagps}lqm; and-liabilities (including, without limitation, attorneys’ fees
and expenses) arising oubof or bas'ed:i]pgn any matter related to this Instrument, the Encumbered
Property or the octlg"pari;?j}, ‘owniership;-aintenance or management of the Encumbered Property
by Mortgagee in th¢ exercise xbf\;it,s remedies under this Instrument, except for acts of gross
negligence and/or gﬂlﬁat‘m{%qnduét on the part of the indemnitee, and such indemnification shall
include, withouy Timitation, any claims based on the alleged acts or omissions of any employee or
agent of Mort agec. “‘.\ l
5/.3,& C\bll‘e‘ctianfof Rents. Upon the occurrence of an Event of Default, the revocable

license/granted-in Article I hereof shall, at the option of Mortgagee, immediately terminate.
Moqga(égr au 'aﬁ.‘zss Mortgagee, at its option, to enter and take possession of the Encumbered
¢_Property, to manage and operate the same, to collect all or any Rents accruing therefrom and

‘from-the Ledses, to let or re-let the leased premises or any part thereof, to cancel and modify the

Leases, to eviét tenants, so long as Mortgagee acts in accordance with the law and does not
& My breach"gm‘ existing contract. Mortgagor authorizes Mortgagee to bring or defend any suits in

“\._™._connection with the possession of the leased premises in Mortgagee’s own name, and to make

3. /

“such—-répiairs as Mortgagee deems appropriate, and to perform such other acts in connection with
N '

B

MORTGAGE -25-




U~ Mo 20528334

Fa

LAY

the management and operation of the leased premises as Mortgagee, in its discretion, \ahy
reasonably deem proper. Mortgagee may, at its election, employ agents and igdepgndéqt‘\
contractors in connection with the exercise of Mortgagee’s rights hereunder. The net proceeds. \
collected by Mortgagee under the terms hereof and the assignment hereunder shall'be’ '@pliﬁ?ﬂ‘\ \"--.
reduction of the entire indebtedness from time to time outstanding and secured by mgt;ﬁment. ) )
The receipt by Mortgagee of any Rents, issues, or profits pursuant hereto, whether before or after
the institution of foreclosure proceedings, shall not cure such default nor affect sich proceedings
or any sale pursuant thereto. All actions taken by Mortgagee under this/p/;{g‘m]iﬁ@bﬁll be at
Mortgagor’s sole cost and expense and all sums expended by Mortgagee in thy é)fcrdise__gf its
rights hereunder shall be added to and become part of the Secured Obliga fons hefgu[ider.

g ! '“‘\\'““—' /

5.4 Judicial Action. Mortgagee may bring ;ﬁi/ action in gny'“cwﬁr/t of competent
jurisdiction to foreclose by judicial foreclosure, or similar me(zms, this msment or to enforce any
of the covenants and agreements hereof. \ \ / ' /

5.5 UCC_Remedies. Upon the occurrence of any“Event-of Default of Mortgagor
hereunder, Mortgagee shall have the rights and-semedies of a secured party under the UCC as
well as all other rights and remedies available at law or in equity, and, at Mortgagee’s option,
Mortgagee may also invoke the remedies provided.in this"Article V of this Instrument as to any
UCC Collateral. Mortgagor hereby irrevocably constitutes-and appoints Mortgagee the attomey-
in-fact of Mortgagor to execute and deliver, 4nd file ﬁigli‘thp'appropriate filing officer or office, at
Mortgagor’s sole cost and expensé, 3uch security agréements, financing statements, or other
instruments as Mortgagee may reasonabiy:i'equesrt r-réquire in order to impose or perfect the lien
N e e

or security interests hereof. o NN
Py BN

Py N
™
<

e NS
5.6 Power of Sale. To {gh{c extm(pi;rmntted by law, Mortgagee may elect to cause the
Encumbered Property, orany part thereof, tg-‘l;e sold as follows:

\ 'f A~ \““n,__,-"

(@)  Morgagee-mdy proceed as if all of the Encumbered Property were real property in
accordance with 'eéti%,.»i.L{t“a\t_)ov\e;.‘g‘p Mortgagee may elect to treat any of the Encumbered
Property that consists"of a right in action or is property that can be severed from the premises or
the improvements @ith@ut\caus?mg structural damage thereto as if the same were personal
property, and dispose. of thesame in accordance with subsection (c) below, separate and apart

fron the sale 6f feal property; the remainder of the Encumbered Property being treated as real
property. | | ‘ )\

N
,Qb)"\.\l‘\?iaﬁ%gjﬁec/ may cause any such sale or other disposition to be conducted

imm cafél_j?ﬁﬂbwing the occurrence of an Event of Default (or immediately upon the expiration
~.0f aﬁj redemption br reinstatement period, if any, required by law) or Mortgagee may delay any
“.._such sale™or other disposition for such period of time as Mortgagee deems to be in its best

htg?bs_t\. \'Shj.‘jpld Mortgagee desire that more than one (1) such sale or other disposition be

condugted, Mortgagee may, at its option, cause the same to be conducted simultancously, or
succes iv‘Fly, on the same day or on such different days or at such other times, and in such order,

\as Moftgagee may deem to be in its best interests.
o G2 Y

Fd

S
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(c)  Should Mortgagee elect to cause any of the Encumbered Property to be disp&s@?d_
of as personal property as permitted by subsection (a) above, it may dispose of any par;;-the%fin\__
any manner now or hereafter permitted by the UCC, or in accordance with any oth?f‘rem@\-‘a %
provided by law. Any such disposition may be conducted by an employee or ageql-@ﬁ@oﬁgageef“\ \
Mortgagor and Mortgagee shall be eligible to purchase any part or all of Sucl;qupfoperfy\at\_‘any ) )
such disposition. Any such disposition may be either public or private as Mo'r'tg_aﬁee may‘)e}ect, cd
subject to the provisions of the UCC. Mortgagee shall have all of the righ d-remedi€¢s/of a
“secured party” under the UCC. Expenses of retaking, holding, preparing ;ersa‘\eﬁséiligg‘.p\r the
like shall include, without limitation, Mortgagee’s attorneys’ fees and Jegal expenses, and ypon
such default, Mortgagor, upon demand of Mortgagee, shall assemblf suq_i‘i--personﬂ roperty and
make it available to Mortgagee at the premises or a pl/aé;:fW!tich is 'd@.-éonvenient to
Mortgagee and Mortgagor. If required by law, Mortgagee/shall give Mo{fgagor at least three (3)
days® prior written notice of the time and place of any public sale or 0 éIr disposition-of such.
property or of the time at or after which any private sale or any.other intepnded disposition is to be
made, and if such notice is sent to Mortgagor, in the manner pgfb’v-ide&p(/ the mailing of notices
herein, it shall constitute notice to Mortgagor. . T

(d)  Upon the completion of any sale or sé‘teé_"m&de by Mortgagee under or by virtue of
this Article V, Mortgagee or any officer of any-ceurt empowered so to do, shall execute and
deliver to the accepted purchaser or purchasé;s’i‘ggfbd_\akﬁi}ﬁnﬁiciem instrument, or good and
sufficient instruments, conveying, assigning, 5de gé:{sfell'z}ling all estate, right, title, and interest in
and to the property and rights sold?w’Mq_rtg\agqb (s hereby irrevocably appointed the true and
lawful attomney-in-fact of Mortgagor in ‘its name\and’ stead to make all necessary conveyances,
assignments, transfers, and deliveriesjgt.thé‘ﬁﬁeumbered Property, or any part thereof, and the
rights so sold, and for that purposé dhey may, execute all necessary instruments of conveyance,
assignment, and transfer, and may&sdbtstitute\bxﬁe or more persons with like power with Mortgagor
hereby ratifying and coﬁ%_ipg_‘allxgiat. their/said attorney or any substitute or substitutes shall
lawfully do by virtuc,\H@r&qﬁ*;ﬁag‘er;hﬂess;ﬁiongagor, if so requested by Mortgagee, shall ratify
and confirm any syclysale gt"’-s\a!es"bgf: executing and delivering to Mortgagee, or to such purchaser
or purchasers, all s‘g{ch/f instrumients as-may be advisable in the judgment of Mortgagee, for the
purpose as may be designated iiv-stich request. Any such sale or sales made under or by virtue of
power of sale, jthii:igl\'pxqmmg's, or of a judgment or decree of foreclosure and sale shall
operate to divgst_’ all of the éstéte, right, title, interest, claim, and demand whatsoever, whether at
law or in equify/ of Mdﬂghgor in and to the properties and rights so sold, and shall be a perpetual
bar, both at l:igv\a_nd in equity, against Mortgagor and any and all persons claiming or who may
claim the-same or g“ny-pg;l’ihereof from, through, or under Mortgagor.

i A( é) I\"I\&_?irtgagor hereby expressly waives any right that it may have to direct the order in
¢ “which-any. of the Encumbered Property shall be sold, in the event of any sale or sales pursuant
\hereig \"'\_:““‘.\
N Y ‘
% .57 Receiver. Mortgagee shall be entitled, without notice and to the full extent
“~ provid%df. y law, to the appointment by a court having jurisdiction of a receiver to take possession
I-“-\\;:"—H,__/'-‘/"'{

—

MORTGAGE -27-




\/ ™ ™

Ylp -24

20528334

A
O\

N
of and protect the Encumbered Property, or any part thereof, and operate the same and collect u;e\_.
rents and profits with respect thereto. S~ \\
’ — ‘\-\R}. \\

5.8 Settlement. Upon any sale or sales made under or by virtue of this Article Vi "\\
whether or not made by virtue of judicial proceedings or of a judgment or decreg Of fo?eclbgure /\ }
and sale, Mortgagee may bid for and acquire the Encumbered Property, or any‘bgf\rt\;hereof; and, &
in lieu of paying cash therefor, may make settlement for the purchase price by / crediting upon' the
indebtedness or other sums secured by this Instrument the net sales @;iee,\"hﬁer“d\eﬁt/;_cting
therefrom the expenses of sale and the costs of the judicial proceedings, if any with “intépest
thereon at the Default Rate and any other sums which Mortgagee-is aut!‘}brjzed :9,‘} jd/l!duct under

the Note or this Instrument. P Sy

— -

5.9 Possession and Control. No_twithstandiné (Ehe appoinfine t of any receiver,
liquidator, or trustee of Mortgagor, or of any of its property, or of the %ﬁqpmbered Property or
any part thereof, Mortgagee shall be entitled to retain possession-and conirol of all property now
or hereafter held under this Instrument, including, but not limited 'ttr;theﬂ/ents.

5.10 Remedies Cumulative. No rem\édy_\'hqrein conferred upon or reserved to
Mortgagee is intended to be exclusive of any /.athgr'\re_r:r‘teq;r here or under any other Loan
Document or by law provided, but each shall he"cumyfaﬁyc ‘and’shall be in addition to every other
remedy given hereunder or now or hereafter mng atlaw-of in equity. No delay or omission of
Mortgagee in exercising any right or‘power ing up))ﬁ any Event of Default shall impair any
right or power or shall be construed to bv’é@waivf:_r“of-én}* Event of Default or any acquiescence
therein, and every power and remedyfghgeﬁ\-by\tl‘li“s"]ﬁsn'ument to Mortgagee may be exercised
from time to time as often as may F@..-damwfgm@ient by Mortgagee. If there exists additional
security for the performance of the| obligations Secured hereby, Mortgagee, at its sole option, and
without limiting or affegting’ any of ihe\lid/r':l or remedies hereunder, may exercise any of the
rights and remedies tq which~it “may~be_entitled under any of the Note or any other Loan
Documents, either ncm;ré’nﬂy with ‘whatever rights it may have in connection with such other
security or in such order.as/it-may detérmine.

\\‘ -( \,\ '~,H.

5.11 Apgli{:a%io\ﬁ“of Pr\éis‘é\ﬂs. Mortgagor hereby agrees that, in exercising its rights
under this Instrument;-any of the Loan Documents, or any other document or agreement between
Mortgagor and/Mortgagee, Moftgagee may apply the proceeds of the Encumbered Property or
any other collateral, at its}tbéction, to any indebtedness of Mortgagor to Mortgagee.

512 “Change in Ownership. In the event ownership of the Encumbered Property, or
any pgit'ﬁﬁb:@of,ﬂ\becomes vested in a person other than Mortgagor herein named, Mortgagee
_g@yﬁx@t out notfce’to Mortgagor herein named, whether or not Mortgagee has given written
“consent ‘to_such change in ownership, deal with such successor or successors in interest with
rc?o:ghcg to'this Instrument and the indebtedness secured hereby, and in the same manner as with

Mortgagor herein named, without in any way vitiating, discharging, or waiving Mortgagor’s

liability _}le}reunder for the indebtedness hereby secured. Nothing in this Section 5.12 shall limit

.

\"-»._:‘*h@irt,ga"g'pi"s covenants or restrictions under this Instrument and shall not and shall not be

.

S
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construed to be a consent by Mortgagee to any assignment or assumption of this lnstrument\h)‘
Mortgagor. A~ AN\

513 Tenancy. In the event of a foreclosure hereunder and if at the timg_Most\ge}ﬁ;ora_\\
any sSuccessors or assigns, are occupying the Encumbered Property, or any partl-‘theﬁbﬂ‘sb._\sold, )\
each and all shall immediately become the tenant of the purchaser at such sale, whlch tenanéy shall </
be a tenancy from day to day, terminable at will of either tenant or landlord, ata rental pelj day
based upon the, value of the Encumbered Property such rental to be dug-daily te_the purchaser.

An action of unlawful detainer shall lie if the tenant holds over after /a/demand in writing for
possession of said Encumbered Property, and this Instrument and the degd for such propertyshall

. . N N / .
constitute a lease and agreement under which any such tenant’s posséssion arose and continued.
” ~ rd
rd e

5.14 Waiver of Marshaling. Mortgagor, fo ifself and for\all persons hereafter

* claiming through or under it or who may at any time hereaf ¢r become h ltfers of Liens junior to

the lien of this Instrument, hereby expressly waives and rele;iﬁb&all rights to direct the order in
which any of the Encumbered Property shall be sold in the event by airfy sale or sales pursuant
hereto and to have any of the Encumbered Property. and/or any other property now or hereafter
constituting security for any of the indebtedness or-obligations secured hereby marshaled upon
any foreclosure of this Instrument or of any plhgr"‘sq;t_lri‘t\y or any of said indebtedness or

obligations. P

S,
N 2

/

I 3 -
, ( 755 5
5.15 Development Consﬁ!tant.(}n (ég' E\)e;nf of Default under Section 4.13 or

4.14 hereof, in addition to all other femedies f;éagee may have hereunder or at law
and regardless of whether Mortgagee “has—exercised any other remedy, and at
Mortgagee’s option, Mortgagee/s/haﬂ-" have-the, right to engage, at Mortgagor’s cost and
expense, a development consulfaqt, engﬁ‘ ser, and other consultants and agents, selected
by Mortgagee in its sglé;.d‘isgrefiph,_\as may be necessary, in Mortgagee’s sole judgment,
to finalize the divisicp’n('of/‘._fk@"‘i.\ghi@j»ihe House Parcel and Lots and sell the House
Parcel and Lots. ~All ‘onsultaiit.and engineering fees and other costs incurred by
Mortgagee in exd\!'oisi{ o/this.remedy shall accrue interest at the rate provided in the Note
and shall be and beﬁl?; pa?t»;__)\fl!}e Secured Obligations secured by this Instrument.

e Y ‘ARTICLE VI,
ADDITIONAL COLUATERAL/PARTIAL RELEASE OF COLLATERAL

I
[

6.1 Addition: i Collateral.
PO S P

(a "“*-xMoff“g‘iﬂg/or acknowledges and agrees that the Secured Obligations are
~secure (\by thé"ﬁ@cumbered Property and other collateral given by Mortgagor, and by a~
. deed bf__‘\t'ru\st on the Utah Property and other collateral given by Van Leeuwen, all
ﬁes_?‘rilged“in\“‘the Loan Documents and Utah Loan Documents. Mortgagor specifically
A ackﬁosﬂcdge's’ and agrees that the Encumbered Property, in and of itself, if foreclosed or
S realize upon would not be sufficient to satisfy the outstanding amount of the Secured
"-\\Obligatidns. Accordingly, Mortgagor acknowledges that, to the fullest extent permitted

"““-\.tﬁth_“ajplift:ablc law, it is in Mortgagor’s contemplation that the other collateral pledged to

MORTGAGE -29 -




Y- 5© 20528334

O\

N\
secure the Secured Obligations may be pursued by Mortgagee in separate proceeding@.\in‘_
other states where such collateral may be located and additionally that Mortgagor and
other parties liable for payment of or guarantying the Secured Obligations wmw@n::- N
liable for any deficiency judgments in addition to any amounts Mortgagee gfﬁ?nli_ze on ™\
sales of other property or any other collateral given as security t_'g_fr (the Secured /) )
Obligations except as otherwise set forth in this Instrument. Specifically,and without et
limitation of the foregoing, it is agreed that it is the intent of Mortgaga;,\\iéblge‘éﬂwen
and Mortgagee that in any foreclosure on the Encumbered fppeﬂ}"* or “--tlj'e’\_\Utah
Property, unless the Secured Obligations are satisfied in full by the [proceet s thereef, the
Secured Obligations shall not be deemed merged into any-judgment of fo q;':losure, but
rather shall remain outstanding. It is the further intent and understanding of the parties
that Mortgagee, following an Event of Default, may; fo the fullest\extent permitted by
applicable law, pursue all of its remedies and realize c't,_n '\any and all collateral securing the.
Secured Obligations notwithstanding any judgment of\foreclosure pff}any other judgment

S LA

which Mortgagor may obtain on any part thereof. -

\H‘____‘_ o

(b)  Mortgagor acknowledges and ‘ga;}\ées\that the Encumbered Property and the
other collateral which may from time to time bé-encumbered by the Loan Documents or
Utah Loan Documents may be located in rpm‘.théih.\@hq state and therefore Mortgagor,
to the fullest extent permitted by applic_afbké“;av\i‘;\,_syéwés and relinquishes any and all
rights it may have, whether at law.or equity, 10 tequire Mortgagee to proceed to enforce
or exercise any rights, powers an\d-'}gq{e i :r(i may/ have under the Loan Documents or
Utah Loan Documents in any particular_ a@'ié;{ in any particular order, or in any
particular state or other jurisdictien~Furthermore, Mortgagor acknowledges and agrees,
to the fullest extent permitted A bj?ppli,eaﬁi&flaw, that Mortgagee shall be allowed to
enforce payment and pg!{orma.c[q of the }ecured Obligations and to exercise all rights
and powers provided trider-this\Instrumtent, or the other Loan Documents, or the Utah
Loan Documents, pr’\unges“‘anjz\grbvisioﬁ of law, by one or more proceedings, (whether
contemporaneous;’ coﬁg.eciitgve‘bz‘}mth) in any one or more states in which the security is
located. To the, ‘f'ulf}bé?"‘e_@tegt ﬁer')mitted by applicable law, the acceptance of this
Instrument or an\? ,Lean Decument, or the acceptance of any of the Utah Loan
Documents, or the enforcement in one state, whether by court action, power of sale, or
otherwise, shall_not prejudice or in any way limit or preclude enforcement of such
documents tl{r\ough one\ or more additional proceedings, in that state or in any other

: \ 1
state e ) _.-’“

f(:t;)—-.\:“‘Té\th&fﬁllcst extent permitted by applicable law, Mortgagor further agrees

_ that -any particular remedy or proceeding, including, without limitation, foreclosure
¢ “through court action (in a state or federal court) or power of sale, may be brought and
"‘\p\rlbs@cdtedfin\ the local or federal courts of any one or more states as to all or any part of
thé-Encumbered Property or the collateral encumbered by the Loan Documents or the

Utah 'Loan Documents, wherever located, without regard to the fact that any one or

more/prj-or or contemporaneous proceedings have been situated elsewhere with respect
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to the same or any other part of the Encumbered Property and the other co]lateral
encumbered by the Loan Documents or the Utah Loan Documents. e D ‘~
E'“'M e \.

(d)  To the fullest extent permitted by applicable law, Mortgagec r/ﬁjrquort tO\‘
any other security held by Mortgagee for the payment of the Secured Obllgatlonbm such ) }

order and manner as Mortgagee may elect. /; \ ) || <~/

(e) To the fullest extent permitted by applicable law, notW’lfh—sﬁang an)%hmg
contained herein to the contrary, Mortgagee shall be under no uty to Mortga@r or
others, including, without limitation, the holder of any junior. sen‘or or subprdmate deed
of trust or mortgage on the Encumbered Property or any part thereof-or’ on any other
security held by Mortgagee, to exercise or exhaust afl 6r any of the rlghts, powers and
remedies available to Mortgagee. ( ( A\ .

\ /

6.2 Partial Release of House Parcel and Lots\ Wgage)ex agrees (i) to release
from the lien of this Instrument, upon Mortgagor’s request.during the term of the Loan,
the House Parcel (the existing house and approximately ten (10) acres surrounding the
house), and (ii) to release from the lien of this lnsln{ment upon the closing of the sale of
each subdivided five-acre. Lot (the House Parcel and-sold Lots being referred to as the
“Release Parcel’”), upon the terms and cgnd«ﬂwns set\fgrth in the Loan Agreement and
the following conditions: / /' !

/"-_ M rd

(a) There shall not exist’ as “of the( time’ pf release of the Release Parcel any

default or Event of Default under th1s }nstnmemﬁr any of the other Loan Documents,
o \,

(b) Mortgagor shall d( l\ver to Mortgagce a survey and legal description of the
Release Parcel and a survey and ‘legal dc;spnptlon of the Encumbered Property less the
Release Parcel (the “Rema{?xmg \Traet?) that show and provide for a common property
line between the Remamfng \?I‘r‘act a‘d/the Release Parcel in a location acceptable to
Mortgagee in its foié chscretlon \

(c) Mortg qgée shalhbe\provnded with such evidence as Mortgagee’s counsel
may require in |_order tQ verlfy that no violation of zoning, parking or subdivision
requirements ynfthﬂrc\sbect to_the Release Parcel or the Remaining Tract shall exist upon
closing of the,L rﬁlease- N "-]

|'

\
I (d—_ Mortgagéc/ shall be provided with evidence satisfactory to it or
Mortg g,e&s ¢ounselthat any and all necessary approvals of Governmental Authorities of
_the s desnon ang platting of the Release Parcel and the Remaining Tract have been

-";:_j‘ol{tame\d*

\ 6@) Mortgagee shall receive an endorsement to its loan Title Policy with
e respect to the Remaining Tract in form and substance satisfactory to Mortgagee in its
~._ sole d;scietnon insuring that the Remaining Tract has access to the same publicly

7/

,\‘ﬁ "
s
N L

- /

—
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.’,z-\

dedicated streets as prior to the release of the Release Parcel and amending the Iegal
description to include only the Remaining Tract; S~ \ %
H"““\»\,\_‘ ~X \

(43 Mortgagor shall pay all costs, fees, and expenses incurred m*ctmnectlmr\\ _
with the release, including, without limitation, recording fees, tltie charges\ and ’;;' ;
Mortgagee’s attorney’s fees; \,_X \ ) ] =

O/

(g) Mortgagor shall have created easements for utllmes" _sig ge, d:amage,
parking, ingress and egress and other appropriate purposes in, 0 and over the Release
Parcel for the benefit of the Remaining Tract to the extent req ged by Mortgagee and
such easements shall be insured as appurtenances in M gagee s iOan“TJUe”Pollcy via the
endorsement required in subsection (e) above. The/ réquired easeﬁents’ shall include,
without limitation, parking sufficient to meet all tenqn(lease requ}re\nents for tenants of
the Remaining Tract, if any; ‘_ y )

(h)  Mortgagor and any guarantor of the Loan\shjl/ fﬁrm their respective
obligations pursvant to a ratification agreelﬁ‘ent in form and substance satisfactory to

Mortgagee; \«

I

N
(D) The release shall not affect an’y Qﬁhgatlons pf Mortgagor or guarantor
under the Loan Documents; o /\““-\M.
Fat \ ;_, _l, \ i

)] Mortgagor must obtam,s\ep\raté tax pa“cel numbers for the Release Parcel
and the Remaining Tract before Mortgag\ee\w}lljgree to any reduction in any tax escrow
and prior to the release closing; amL U

% s
~

(k) Mortgago( “shall ipa},( to l'go)tgagee the “Release Price” for the House
Parcel and each Lot/ Th e’Release\Paeeffor the House Parcel shall be $1,750,000.00.
The Release Price ,fcl; each I:st shall b€ the greater of $100,000 or the Net Proceeds (as
defined in the Loap Agreement) thhe sale. The Release of the House Parcel and any
Lot shall be con mened on\the\satlsfactlon of the conditions precedent set forth in this
Section, as well asany eondltltmé- set forth in the Loan Agreement. :

6:3 Pa}menis if House Not Sold. Mortgagor represents that the House Parcc]
shall be sold/t¢ and purchased by Van Leeuwen within ninety (90) days from the date
hereof (the “First Purch e Date”). If the House Parcel has not been purchased by Van
Leeuwen-by. th “First’] Purchase Date, Mortgagor shall make a prepayment of principal
under ":‘ e Note-in the amount of $450,000.00, in accordance with the terms of the Loan
Agree ent. Ifﬂ‘le House Parcel has not been purchased by Van Leeuwen within the
Y nmet)r (901 days followmg the First Purchase Date (180 days from the date hereof, the
“Second Purchase Date”), Mortgagor shall make a second prepayment of principal under
the ‘Note in“the amount of $450,000.00, in accordance with the terms of the Loan
Agreemeﬁxt The principal payments made as aforesaid shall be credited toward the
Release Price for the House Parcel if Van Leeuwen acquires the House Parcel in
h '*-\a\ceerdance with the terms hereof. The sale and payment of the balance of the Release

MORTGAGE -32-
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.\/ \
Price for the House Parcel shall be made no later than thirty (30) days after the Sccond
Purchase Date. The failure of Mortgagor to abide by the requirements of tIus‘*Se tion \
6.3 shall be an Event of Default hereunder. In such Event of Default, Mortgag_e e shall Be* \
entitled to retain the above required prepayments as applied to the mdel;fédness under""‘l
the Loan and, in addition, shall be entitled to exercise all remedies Mort,gagee may have :JJ
hereunder and at law, including but not limited to the right to foreclose on the ¥ quse
Parcel and sell same to a third party for the full Release Price. The B.elaase\Pnce’ for the
House Parcel shall be applied in accordance with this Inst?umtmt and the Loan

Agreement. [ \ J NS
ARTICLEVIL ,/—/ ~N—/
MISCELLANEOUT (f &\ s
7.1 Severability. ,f')

L e

(@) In the event any one or more of the provisions contained in this Instrument shall
for any reason be held to be invalid, illegal of. unqnforceablc in any respect, such invalidity,
illegality or unenforceability shall not affect any oth provns:on of this Instrument, but this
Instrument shall be construed as if such invalid, 1ll£ggl OF. uncnforceable provision had never been
contained herein. 'y ‘-\‘ b \\f

(b) If the lien of this Instrument(\ ;(.' mvahd) or unenforceable as to any part of the
obligations, secured hereby or if the ]ren 15 u{véhdf or unenforceable as to any part of the
Encumbered Property, the unsecured o:_;?rl Y. securéd portion of Mortgagor’s obligations shall
be completely paid prior to the payment-of the- ~remaining and secured portion of the obligations
secured hereby, and all payments pnéde on NMortgagor’s obligations, whether voluntary or under
foreclosure or other enfurct:ment abmm or p;oﬂedure, shall be considered to have been first paid
on and applied to the f’ﬁgﬂ payn‘tant ofﬁlrét portion of Mortgagor’s obligations which are not
secured or fully secured\by the lién. of thls Instrument.

7.2 Antl-Merger ’Fhere shall be no merger of the lien created by this Instrument (or
the lien created by anyﬂther mortgaﬁe -deed of trust, or assignment under which Mortgagee is a
Mortgagee) with the-fee or. Ieasehold estate or easement interest or lien interests (including any
lien under such’ otlﬁmoqtgage or deed of trust) in the Encumbered Property, or any interest
therein or ponﬁoh ﬁlereof, by reason of the fact that the same person or entity may own or file
(1) the lien created by th;s Instrument or any such other mortgage or deed of trust, or any interest
therein, antf (2). the.\_ “orleasehold estate or easement interests or lien interests (including under
such ongage or.deed of trust) in the Encumbered Property, or any interest therein or portion
ti’u:rl:(;itl and no merger shall occur unless and until Mortgagee shall join in a written instrument
effe\cnngsﬁsh merger and shall duly record the same.

‘7‘3 F‘xmre Financing. This Instrument constitutes a financing statement filed as a
. fixtures, tqnber, minerals and as-extracted collateral filing in the Real Estate Records of Bannock
™ Count;g Statc of Idaho with respect to any and all such collateral and fixtures included within the

~._,__/
““ I
—

—
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term “Encumbered Property” as used herein and with respect to any goods or other pcrsoi\al
property that may now be or hereafter become such fixtures. P \

7.4 Notices. All notices expressly provided hereunder to be given by’Mmng&? m\ \
Mortgagor and all notices and demands of any kind or nature whatsoever whic { Mortgagdr may ) )
be required or may desire to give to or serve on Mortgagee shall be in writing/and, shall be rved </
by delivery by certified mail or overnight courier to the addresses listed above:. A copy,of all
notices provided to Mortgagor shall be sent to Michael J. Van Lecuwﬂﬁq Soutl-Abinadi
Road, Salt Lake City, UT 84124. Any such notice or demand served{ by certified. ma‘} sﬁall
deposited in the United States mail, with postage thereon fully prepaid, and addreske.d to the party
so to be served at its address provided herein or at such othcr»address of\i#hielf said party shall
have theretofore notified in writing, as provided above, the prirly giving sm:h Totice. .

7.5 Mortgagor Not Released. Extension of t{ze time for p5 ent indebtedness or
obligations or modification of the terms of payment or pcffenna.n of any indebtedness or
obligation secured by this Instrument granted by Mortgagee shall not-Gperate to release, in any
manner, the liability of Mortgagor for such mdebtedness or obligations.

7.6 Inspection. Mortgagee may at any | nme or times make or cause to be made entry
upon arnid inspections of the Encumbered Prop/mtycu' auy p‘a(t “thereof in person or by agent.

7.7 Release. Upon the \p\aymeni\in fuil of \aﬂ indebtedness and other sums and
performance in in full of all obligations &ecur\ed y(ﬂgla ))nstrument, Mortgagee shall cause to be
recorded in the Real Estate Records of amlonk County, Idaho a release of this Instrument. Any
partial release of any part or item/0f the Enoqﬁibered Property prior to payment in full of all
indebtedness and other sums and( {1l perfi ce of all obligations secured by this Instrument
shall not release the Ilen Qf\ﬂlls [nstmment onj y other Encumbered Property.

‘H,__,_.a

7.8 [ntergeta}lo‘m Wher ver used in this Instrument, unless the context otherwise
indicates a contr,ﬁr)f Jnt teni, or unle;s otherwise specifically provided herein, the word
“Mortgagor” shall’ mean and mc?]ude both Mortgagor and any subsequent owner or owners of the
Encumbered Properq;pand the werd “Mortgagee” shall mean and include not only the original
Mortgagee here!;nden but- aqu any future owner and holder, including pledges, of the Note
secured hereby: /Ln*this Instmment, whenever the context so requires, the masculine gender
includes the fé n‘imme art;lgzr neuter, and the neuter includes the feminine and/or masculine, and
the singular number includes the plural and conversely. In this Instrument, the use of the word

“including™ shail\ul‘; deemed to limit the generality of the term or clause to which it has
refereqc{@hqth‘cr or not non-limiting language (such as “without limitation” or “but not limited”
~.0r Words, of similar’import) is used with reference thereto. The captions and pleadings of the
Amolas« Sectlons of this Instrument are for convenience only and are not to be used to
Mterpret, ﬁn‘a or limit the provisions hereof. Any capitalized term used herein and not defined
P herein sh‘all have the meaning given such term under the Loan Agreement.

\\ ,.-'L!,_Q Consent; Delegation of Sub-Agents. The granting or withholding of consent by
‘“-‘\M_or_fgag’ee to any transaction as required by the terms hereof shall not be deemed a waiver of the
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\ N
right to require consent to future or successive transactions. Wherever a power of attorney( lS

conferred upon Mortgagee hereunder, it is understood and agreed that such power xs*sau%g
with an interest, is irrevocable, and is conferred with full power of substitution, and rbgag

may elect in its sole discretion to exercise such power itself or to delegate such pqr \aqy part ‘\ \

thereof, to one or more sub-agents. | ( ¢ %
"\. ) '\ ‘| |
7.10 Successors and Assigns. Without limiting any restriction ¢ or prohlhm /n on
assignments or conveyances herein or under the Loan Agreement, all of't ants, obhgatlons,
covenants, agreements, terms, provisions and conditions herein shall rup vith the land and shall
apply to, bind and inure to the benefit of, the heirs, ,adm.;ms tors, executors, legaf
representatives, successors and assigns of Mortgagor and thé endofsees, t@nsfefeuss, SuCCessors
and assigns of Mortgagee. In the event Mortgagor is composed of more ‘than one party, the
obhgatlons, covenants, agreements and warranties contmheﬂ herein, as well as the obligations
arising therefrom, are and shall be joint and several as to each such party.
N ‘x&_é/
7.11 Governing Law. This Instrument shall be covcre‘dﬁnder’ by, and construed under
the laws of the State of 1daho. \._\ (o
7.12 Counterparts. This Instrument may bechuted in any number of counterparts
and each of such counterparts shall for all purpeses be ‘deamed to be an original, and all such

counterparts shall together constitute but one ér} tt;e/ﬂnixe instrument.

O

7.13 Modification. This Instrgmmt may.not/be changed or terminated orally. Any
attempt to change or terminate this hisu:umcnt~orally'shall be considered void and of no effect.
Any agreement made by Mortgagor andmdortgageg after the date of this Instrument relating to
this Instrument shall be supenor to(the rights oﬁthe holder of any intervening or subordinate deed

of trust, Lien or encumbrance WO

/ ey \\_\ = s
7.14 Mortga og«sl’a m\én s.x“”f'
£ 7N
(a) Mortgagér sha]{ “pay 61' reimburse Mortgagee for all expenses incurred by
Mortgagee before and aﬁer the dat¢ of this Instrument with respect to any and all transactions
contemplated by tt:'rsklnsmzmem including, without limitation, the preparation of any document
reasonably requy’ed—he(ehnderor’any amendment, modification, restatement or supplement to this
Instrument, thé penvery of any consent, non-disturbance agreement or similar document in
connection with this Instrur({ent or the enforcement of any of Mortgagee’s rights. Such expenses
shall mcludewﬁhouﬂumtatmn, all title and conveyancing charges, recording and filing fees and
taxes, niortgage taxes, s, intangible personal property taxes, escrow fees, revenue and tax stamip
P expen msurancg premmms (including title insurance premiums), title search and title rundown
charges, brqgcerage commissions, finders’ fees, placement fees, court costs, surveyors’,
photOg@pﬁers s appraisers’, architects’, engineers’, consulting professionals’, accountants’ and
attomeys\ fees“and disbursements. Mortgagor acknowledges that from time to timé Mortgagor
Ye statements for such expenses, including, without limitation, attorneys’ fees and
chsbu:s ents. Mortgagor shall pay such statements promptly upon receipt.

\"\\___,f
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Without limiting any other provisions herein, Mortgagor also shall pay to "\ \
Mortgagee and reimburse Mortgagee for any and all costs and expenses pa:d and_ \
incurred by Mortgagee in Morigagee’s exercise of its rights under this Inslmmem,\

including but not limited to Mortgagee’s actions taken with respect to Ih,i.i‘f: o

Instrument, with respect to the Encumbered Property, and actions take)g 6n be?ra{f of /

"-/

Mortgagor, whether by power of attorney or not and whether in Mortgagor’s name or
Mortgagee’s name, all of which actions taken by Mortgagee shall /Mt ﬂhﬁgagor 'S
sole cost and expense and all such costs and expenses.incurred y amz'wmms awing to
Mortgagee shall be and become part of the Secured Ob!fganons& \ ) NS

/
(b) If (i) any sale (or any prerequisite to a ?ale)" aﬁtmn o‘r@eﬂing shall be
commenced by Mortgagee (including, but not limited to, y/sale of the E’ncumbcred Property, er
any action to foreclose this Instrument or to collect&g:e amounts ow by Mortgagor to
Mortgagee secured hereby) or any action or proceeding is cammenced/ 't which Mortgagee is
made a party, or in which it becomes necessary to defend ot upheld’the/nghts granted by this
Instrument (including, without limitation, any«grooeedmg or—othér action relating to the
bankruptcy, insolvency or reorganization of Mort“gag“or or in which Mortgagee is served with any
legal process, dxscovery notice or subpoena) and (nprb each of the foregoing instances, such
action or proceeding in any manner relates tofor‘anses Qllt of this Instrument or Mortgagee’s
lending to Mortgagor or acceptance of a gué:;a.ntg, from a @uarantor of the amounts owed by
Mortgagor to Mortgagee secured hereby or oﬂany of obhgatlons or any of the transactions
contemplated by this Instrument, then® N’lgn'{ga will i i edlately reimburse or pay to Mortgagee
all of the expenses which have been or. may {')e mcurred by Mortgagee with respect to the
foregoing (including counsel fees anﬁ’d:sbma:gems), together with interest thereon at the Default
Rate, and any such sum and the interest thegeon shall be included in the indebtedness secured by
this Instrument and have the-full fit of thl; nstrument, prior to any right, or title to, interest in
or claim upon the Engmnberei Propeny_an’ac ing or accruing to this Instrument, and shall be
deemed to be secured by this Instmmen%-fln any action or proceeding to sell the Encumbered
Property, to forecldse th;s Instmment;\or to recover or collect the indebtedness secured by this
Instrument, the prévlswﬂs of. L\w respeétmg the recovery of costs, disbursements and allowances
shall prevail unaﬁ'ected. b}tthls covenant

©) Mﬁﬁ@g@r shall indemnify and hold harmless Mortgagee and each of its afﬁhat&s, _

and the respectiy dlrecwrs, officers, agents and employees of Mortgagee and each of its affiliates
from and against all c)a:}‘ns, damages, losses and liabilities (including, without limitation,
attorneys ’_fees® and\cxpén&s) arising out of or based upon any matter, including at any time
dunng or after fqﬁbsure or while Mortgagee is or is deemed a mortgagee in possession, related
to this, Instru rurnent;. the Encumbered Property or the occupancy, ownership, maintenance or
m@nagenlent of the’ Encumbered Property by Mortgagor, except for acts of gross negligence

: “and/or v@iil?ui .misconduct, including, without limitation, any claims based on the alleged acts or

u‘\‘ .

\'.
s

onﬂsslons of‘axfy employee or agent of Mortgagor. This indemnification shall be in addition to,
and shhl] not alter, reduce or supersede, any other liability or duty to indemnify which Mortgagor

may othe;wxse have to Mortgagee. This indemnification obligation and all other indemnification

'-_‘_______/

. e
—
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obllgatlons of Mortgagor hereunder and under any Loan Document or separate agreement shall
survive the payment of the Secured Obligations and any foreclosure of this Instrument. '\

_\-\-‘H“""‘-‘.\_\_\_ﬁ_ ‘-\\\\"\\M .-‘\

7.15  Certain Waivers. In addition to the waivers of Mortgagee set foﬂh—m\ttle Loan- "\
Agreement and other Loan Documents, and without limiting any such walvers WRTGHGOR

AND MORTGAGEE EACH HEREBY IRREVOCABLY AND ITIONALLY </

WAIVE TRIAL BY JURY IN ANY ACTION, CLAIM, SUIT OR PROCEEDING\RELA ING
TO THIS . INSTRUMENT AND FOR ANY COUNTERCLAIM B@GHT J'HEREH\I
Mortgagor hereby waives all rights to interpose any counterclaim/ i any “suit brbught by
Mortgagee hereunder and all rights to have any such suit consg\dat d \Wlth ail}' iseparate suit,

action or proceeding. i \\ '/
""-\-..__‘___.../

7.16 Full Recourse. All of the terms and pr'owls:ons of thls \Instrument are full
recourse obligations of Mortgagor and are not restncte& by any lim) itation on personal
liability provided in any of the other Loan Documents or the Utah L,cfan Documents or
limited to any other collateral securing any of the Secure&*@hhgahons under this
Instrument or the Utah Loan Documents, it hemg the intent of Mortgagee to create
separate obligations of Mortgagor hereunder wh:ch can be enforced against Mortgagor
without regard to the existence of other Loag_Documents or other Utah Loan Documents
or the liens or security interests created thsrem "A-f__'\ N

¢ \AR’I(I LE/ van '
MORTGAGOR’S wnmqm (SPE) COVENANTS

\ p N

Excepting the cross-collaté;a.uzatmn of. the Loan with the Utah Loan and the
cross-guarantees (Mortgagor’s gia ranty»ﬁfthe Utah Loan and Utah Note and Van
Leeuwen’s guaranty of ihp Loa&: nd Note), Mortgagor hereby covenants and agrees as
follows: / ¢ N SO S ~/

’. ,.-'\_ ., ““u‘___,-’

The spie purpqge of Mortgagor is to (a) acquire, own, hold, maintain, and
develop the Enclgmbered Ptoperty, (b) enter into and perform the Security Obligations,
and (c) engage sﬁeh cher fawful activities as may be necessary or advisable in
connection with /th ownc‘rshlp of the’Encumbered Property. Mortgagor covenants not
to engage in ,agy-busmess;and it shall have no purpose, unrelated to the Encumbered
Property and[ shall not\agquire any real property or own assets other than those related to
the Encumbered Prop/e?y or otherwise in furtherance of the purposes of Mortgagor.
Mortgagor-shall | have all powers necessary or convenient to the conduct, promotion, or

attamﬂeﬁt of ?he business or purposes set forth herein.
PN} \

LN ™ 8\2 The\ Managing Member, and any additional or substitute managing member

“of Mortga&or, may not be an individual and shall at all times have as its sole purpose to
act as fhe Managing Member of Mortgagor, and shall be engaged in no other business or
have a y] other purpose. Additionally, any additional or substitute managing member of

.. Mortgagor shall have Organizational Documents which conform in all material respects
"\-.@/,Organizational Documents of the Managing Member.
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8.3 Notwithstanding any other provisions herein or in the Orgamzauonal
Documents of Mortgagor, and so long as any Secured Obligations remain outstanduig\
and not discharged in full, Mortgagor shall not and the Managing Member of M“rtgagl
shall have no authority on behalf of Mortgagor to: ]

s
Jf K\‘

(a) incur any debt, secured or unsecured, direct or contmgeht (mprdmg
guaranteeing any obligation, other than the Secured Obligations), exch unsecu:ed }radc
and operational debt incurred with trade creditors in the ordinary cgu;se\b{ 1ts\bu$mess
of owning and operating the Encumbered Property in such ammllqts as ar{: nonhal ‘and
under the circumstances, provided that such debt is not ey:den}ced by a {te and is pald
when due and provided in any event the outstanding p 1pal/ balanc\ e ofsuch debt shall
not exceed at any one time one percent (1%) of the cj tanding urt‘l\ebtc ness under the
the; \'} }

(b)  seek the dissolution or winding up, in wholc or\_‘gart /of Mortgagor;
“"“—-\___,-'
(c) merge into or consolidate with< or acquxre substantlally all the assets of any
person or entity or dissolve, terminate or llqt‘ndatq, in whole or in part, or change its

legal structure, NN

(d) except as permitted by the pnc(l{vr ;m w:jmg, sell, encumber (except with
respect to Mortgagee) or otherwJS§ dispose all or’ ‘substantially all of the properties
and assets of Mortgagor (a sale or dlsp0§lt10b will pe deemed to be "all or substantially
all of the properties of Mortgagor" i xf the\salc»—er disposition includes the Encumbered
Property or if the total value of ;he pmpemcs ‘sold or dlsposed of in such transaction and
during the twelve months prec dfmg such\ transaction is 66-2/3% or more in value of
Mortgagor’s total a.ssets\ as of the\end of ¢ most recently completed fiscal year);
‘\ ‘\ Mo z

(e) change thc nature Bf\th““E”smess conducted by Mortgagor;

® trans\fet Mortgagor s ﬁssets outside the ordinary course of Mortgagor’s
business; . Ny N7

)
S ‘-.‘4 \,‘ '

(g) file_a leuntary petition or otherwise initiate proceedings to have
Mortgagor a uélllcated krupt or insolvent, or consent to the institution of bankruptcy
or insolvency p‘mceedld?“agamst_ Mortgagor, or file a petition seeking or consenting to
reorgamzpnon ar reli 4 f
relating’ ;o-bgnkruptcf insolvency, or other relief for debtors with respect to Mortgagor;

_or seek (or consent to the appointment of any trustee, receiver, conservator, assignee,

questratgr custddian, liquidator (or other similar official) of Mortgagor or of all or

h"“any ~substantial part of the properties and assets of Mortgagor, or make any general

assngnment\fbr the benefit of creditors of Mortgagor, or admit in writing the inability of
Mortgagor to pay its debts generally as they become due or declare or effect.a
morato;‘lym on Mortgagor debt or take any action in furtherance of any such action;

P, A

. M 7
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(h) amend, modify or alter Mortgagor’s Articles of Organization; \ N

(i) to perform any act in respect of Mortgagor in violation o‘f\amr (-1} \
Applicable Laws or regulations or (ii) any agreement between Mortgagor and*Mongagw \

or its successors or assigns; i r {' N \-.\ ) :,
) to demand or receive (a) any cash or property of Mortga\go;'\‘in J?Z)n of

the Managing Member’s Capital Contribution or in respect of the~ girig\M 1 ber’s

Interest until the dissolution of Mortgagor or (b) any dlstrlbutnon( f't' qrtgagbr inany

form other than cash. \.
/,——-—-J N S //

Notwithstanding the foregoing and so long as Any Secured, _Obligation remains
outstanding and not discharged in full, the Managing Member shall ave no authority to
take any action in items (i) through (vii) above unless\such actwl;elys been approved by a
unanimous vote of the Managing Member's govemmg\bddy as defined in the Managing
Member's Articles of Incorporation and has been appr&fecﬁ_)/y/the written consent of
Mortgagee. So long as any Secured Ob]lgatl’cin remains outstanding and not discharged in
full, Mortgagor’s Managmg Member shall havexzh& foregomg provisions in its articles of

incorporation. _ . RN

8.4 All Encumbered Property théll l‘fg ed by Mortgagor and, insofar as
permitted by appltcable law, nap\mem hall ﬁe any ownership interest in any
Encumbered Property in its mdw:dua‘} name \or rlght and each member's interest in
Mortgagor shall be personal prope;tysf\n alixgﬂrposes

8.5 Mortgagor has n@l{ and shall not except to the extent required by
Mortgagee or the Loap\\Dbcuments J

(a) acqun'e[‘ O OWH auy\materlal asset other than (i) the Encumbered Property,
and (ii) such mcgdgntal Qersona]‘\prqperty as may be necessary for the operation of the
Encumbered Property,\ --.\ M

2SN N

b) fall_LQ presene its existence as an ent:ty duly organized, validly existing
and in good s dmg\‘(‘tf app}rcablc) under the laws of the jurisdiction of its organization
or formation/ (or without the prior written consent of Mortgagee, amend, modify,
terminate or farl to coén ly with the provisions of its organizational documents and the
provnsmnrset fottl'r-uf tHis Article VIII;

. ‘(E) own any subsidiary or make any investment in or acquire the obligations or
secumws Qf any other person or entity without the consent of Mortgagee;

N Td) r:ommmgle its assets with the assets of any of its principal(s), affiliates, or
of any other person or entity or transfer any assets to any such person or entity other

RN . than d)s; ibutions on account of equity interests in Mortgagor permitted by the Loan

\Bocun)cnts and properly accounted for;
S,
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(e) allow any person or entity to pay its debts and liabilities or fail to pa)( \lts

debts and liabilities solely from its own assets; [/~ \\ \
£ ‘H“‘"‘ﬁ-.“_ \

g = &
() fail to maintain its records (including computer records), boojc&ef\accounL\ \
and bank accounts separate and apart from those of the members, principals and afﬁ!zates )\
of Mortgagor, the affiliates of any member of Mortgagor and any other’ ﬁe[(son or\et‘ltlty ~
or fail to prepare and maintain its own financial statements in accordancewﬁh Jerally
accepted accounting principles and susceptible to audit, or if suﬁr’ﬁﬁ‘ nclal statements
are consolidated fail to cause such financial statements to cont foomotes disclosmg
that the Encumbered Property is actually owned by Mortg /ag_%

.J

‘x_,/

(g) enter into any contract or agreement with ,any membcr, prmmf)al or affiliate
of Mortgagor or any guarantor of all or a portlon{ o(f the oblig t?ons secured by the
Mortgage or any member, principal or affiliate thereof, except upo térms and conditions
that are intrinsically fair and substantially similar to those that weu}d be available on an
arms-length basis with third parties other than any mémb\e;,,pnnclpal or affiliate of
Mortgagor, as the case may be, any guarﬁg\mr\ or any partner, member, principal or
affiliate thereof; R

\\\ "-\\
(h) fail to correct any known m:;mnderstandmgs regarding the separate identity e
of Mortgagor; ( N
Fas

() hold itself out to be resp’onmglc/ or _Blldge its assets or credit worthiness for
the debts of another person or entity ¢ ona“l‘row any.person or entity to hold itself out to be
responsible or pledge its assets or “credit wgrthmess for the debts of Mortgagor;

€] make any/ Ioans é:r advan\ ) to any third party, including any member,
principal or affiliate z{yf Mortgag\r dran ' partner, member, principal or affiliate thereof;

(k) fail to, i [9 its.own tax'returns or to use separate contracts, purchase orders,
stationary, mvo:ceswid hac\ks N

\ \
) fail enther\ o, hoId 1tself out to the public as a legal entity separate and
distinct from any’jﬂle: ermt sor person or to conduct its business solely in its own name
in order not e‘()/to mls‘lead “others as to the identity with which such other party is
transacting bﬁsmess oﬂ {p) to suggest that Mortgagor is responsible for the debts of any
third pank(lnqludmg any partner, member, principal or affiliate of Mortgagor or any
partne[r/ member \prlrrclpal or affiliate thereof);

. (Lt) faﬂ‘to allocate fairly and reasonably between Mortgagor and any third party
(mcludmg \mthout limitation, any guarantor) any overhead for common employees,
sharednfﬁcespace or other overhead and administrative expenses;

dnj allow any person or entity to pay the salaries of its own employees or fail
“toJmtam a sufficient number of employees for its contemplated business operations;

“‘""‘--__,—
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(o) fail to maintain adequate capital for the normal obligations reason‘ab\iy
foreseeable in a business of its size and character and in light of its contemplat‘cd

business operations; \‘“«.,_\ x

NN

3
!

(p) share any common logo with or hold itself out as or be §i Bted as a
department or division of (i) any partner, principal, member or affiliate qftﬁ\{ortgagor; (ii) <
any affiliate of a partner, principal, member or affiliate of Mortgagor or*(m‘) any gther
person or.entity or allow any person or entity to identify Mortgago /as 2~ départment or

.

division of that person or entity; ( ( ™\ \. U

] >

(q) conceal assets from any creditor, or enter_ “intd any. \trau saction with the
intent to hinder, delay or defraud creditors of Mortgagor or the cr\ditors of any other

person or entity; ( ( )\

(r)  fail to conduct its business so that the hﬁsumpnonsx’ntade with respect to
Mortgagor and the Managing Member in any "substannv\“@,eonsolldatlon" opinion
letter delivered in connection with the ongmahqn of financing secured by this Instrument
shall be true and correct in all respect; N N

“‘. .

(s) fail to maintain its principal »exgcm;we‘ofﬁce and telephone and facsimile
numbers separate from that of any Affillate;anq tQ censp\cuously identify such office and
numbers as its own, and use its*‘own separatg nary, invoices and checks which
reflects its separate address, telephbne numbe{ and facs;mlle number, as appropriate;

"\.\__/

v fail to maintain 1ts’ own g Segarate bank accounts, payroll and correct,
complete and separate books of(account N\ Y

(uw) fail to xOEServe ail eusio{'nlry formalities regarding the existence of
Mortgagor, mclud:ng ‘hqlzjmg meenng( and maintaining current and accurate minute
books separate fr?mhpse‘ef any: Qfﬁllate

"

" F TN
(v) fail to att sole}y in its own name and through its own duly authorized
officers and agents wrﬁh n\o\Aff\TIate being appointed or acting as agent of Mortgagor;

(w) farf to makc chstments in the name of Mortgagor directly by Mortgagor
or on its behajf‘ by bro}éﬂr% engaged and paid by Mortgagor or its agents;

(x ) guaram:ce ‘or assume or hold itself out or permit itself to be held out as
having éuar ebd or assumed any liabilities or obligations of any Member or ~any
“Aff' llate, nor shail.it make any loan;

‘_\ M

.

(y) J fall to be solvent and pay its own liabilities, indebtedness and obligations of

A any kind Yncludmg all administrative expenses, from its own separate assets;
\ ‘\\_\
“x ,-(;i fail to separately identify, maintain and segregate the assets of Mortgagor;
. e :
o .
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Ay

¢ &N
(aa) fail to have all data and records (including computer records) uscd_hy
Mortgagor or any Affiliate in the collection and administration of any loan {eﬂépt\_
Mortgagor's ownership interest therein; or S~ :
=

,/_HH"\
(bb) buy or hold evidence of indebtedness issued by any othel}f'rl?ei“son\‘(gther
than cash and investment-grade securities), or acquire the obligations of its Affilijtjts or
y/ other

owners, or hold out its credit as being available to satisfy the obligatio"ns\j‘a(gg/

S
j/‘/_“'\ \ S
8.6 The bankruptcy, death, dissolution, liquidation, tcrrﬁilgation di; ﬁdjud'i"cafion

of incompetency of a member shall not cause the tenniqati/q’ﬁ;&r diés\ﬁhﬁigfn/ of Mortgagor
and the business of Mortgagor shall continue. Upon/ afly such ogcﬁlfrencé, the trustee,
receiver, executor, administrator, committee, guardian or conser\\atpr of such member
shall have all the rights of such member for the purpose\of settling or imanaging its estate
or Encumbered Property, subject to satisfying conditi‘b{l‘sx;gecedfcfit to the admission of
such assignee as a substitute member. The transfer by \s’uchjf_r"g'sté'e, receiver, executor,
administrator, committee, guardian or conservator of any Mortgagor interest shall be
subject to all of the restrictions hereunder to._which such transfer would have been
subject if such transfer had been made by such | l?ahkfup\t, deceased, -dissolved, liquidated,

s N,

terminated or incompetent member. / ~ N

Person.

R <
LY
Y

8.7 Any indemnification ¢laim (\gﬁaiﬁgf ﬁgagor arising under Mortgagor’s
Organizational Documents or the féwg“oj the(sig._tp' }df organization of Mortgagor shall be
fully subordinate to any obligations of"Mortgagor’ arising under the Loan Agreement or
other Loan Documents, and shagl’én{y’coﬁ\stit‘u}e a claim against Mortgagor to the extent
of, and shall be paid by JMortgefgf)r in mﬁi’l\tﬁl}}' installments only from, the excess of net
operating income for afy month over ;I} gmounts then due under the Loan Agreement,
this Instrument and tf’e{'bt/})\ér;hqg}r.ﬁi)n’énts.

N ‘ \ -"\‘

8.8 All funds’of "Morfga:g'gr shall be deposited in such checking accounts,
savings accounts,\-tjm"g-"'defins;l‘ts,_ or certificates of deposit in Mortgagor 's name or shall
be invested in Mortgagor. 's name; in such manner as shali be designated by the Managing
Member from time to time:~Mortgagor funds shall not be commingled with those of any
other person or:zrrtit}{f ‘\M&rtg'agor funds shall be used by the Managing Member only for

the business cff @Iortiijc‘jr.

8.9—-T itle to-Moftgagor’s assets shall be held in Mortgagor’s name.

S—

S o—~
£ .

8,10 “Mortgagor shall not institute proceedings to be adjudicated bankrupt or

1t Sént to the institution of bankruptcy or insolvency proceedings against
1t~;.jj'r-\t"xlé‘“{' etition seeking, or consent to, reorganization or relief under any applicable
fedéra_\l‘ or stafe law relating to bankruptcy; or consent to the appointment of a receiver,
1iquida§o" , assignee, trustee, sequestrator (or other similar official) of Mortgagor or the

Encumbered Property or a substantial part of its property; or make any assignment for

~
—
s
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the benefit of creditors; or admit in writing its inability to pay its debts generally as bh y

become due; or take any action in furtherance of any such action. o N
S =8\
8.11 Mortgagor shall not terminate solely as a consequence of th/grbaﬂlgguiifcy?\_\'\
insolvency, appointment of a receiver, liquidator, assignee, trustee or s¢questrator (or ) )
other similar official) of a member of Mortgagor or a substantial part q_f"s{{ch member's </
property, or assignment for the benefit of its creditors, or an admission i\ir«.s_n’ritjp_g,qf the
inability to pay its debts generally as they become due, or any sin}igi’f\'é‘cti_o\n,\ofqgne or
more of the members, so long as there remains a solvent manager lﬁ?‘Mor\t\gig‘?r. --\\,__'"--‘-I,
A 3 I

"

8.12 For purposes of this Article, Affiliate means.any person or entity
which directly or indirectly through one or more intem’n’gdfaﬁes controls,-is controlled by
or is under common control with Mortgagor or a qun'fber or Moﬂig\agor: For purposes
hereof, the terms “conmtrol", "controlled”, or "cdnﬁplling” shall include, without
limitation, (i) the ownership, control or power to vote"‘{géh\pgrcegtf"@ 0%) or more of (X)
the members or (y) Mortgagor or beneficial i/gterests of any.such person or entity, as the
case may be, directly or indirectly, or actingthrough one or more persons or entities, (ii)
the control in any manner over the managing Ffl&@‘bqr{s)_ or the election of more than one
director or trustee (or-persons exercising si(mi@r‘“fu_ﬁctjpns) of such person or entity, or
(iii) the power to exercise, directly or indirectly, ‘control gver the management or policies
of such person or entity. ( (/N e

oan S N2V . .

8.13 The Managing Member may t(a sfer/its interest in whole or in part and
Mortgagor may admit any other Person as‘a membéer at any time; provided, that, so long
as any of the Secured Obligatio;s(ri:ﬁairi‘e\q“ts;anding: (a) Mortgagor shall at all times
have one and only one rg_ember§ (b) no tfansfér of any direct interest in Mortgagor may
be made unless (i) a réasonably ‘ag_:ceptgibTe non-consolidation opinion is delivered to
Mortgagee concemi{fg( g;“.\épgl'icaﬁlgf/Mortgagor, the new transferee and/or their
respective owners, a_n'd.(blféxiiugi"‘avs\ permitted by this Instrument, no transfer of indirect
ownership interest (in Mortgagor-may be made, such that the transferee owns, in the
aggregate with the.owriership_interests of its affiliates and family members, more than a
49% direct or ind'ifec_\_t“'ni,{lteré‘st-" in Mortgagor, .unless a reasonably acceptable non-
consolidation opinien is delivered to Mortgagee concerning, as applicable, Mortgagor,
the new transféree and/or their respective owners.

Fa s

8.14 The_ covt;\‘rggnts, obligations, and rights set forth in this Article are not
intended-to~benefit any creditor of Mortgagor, the Managing Member, or any other
Person; gxcept (a) the provisions in favor of Mortgagee hereof shall be for the benefit of
’__,\,Morfé\_aégxe and its successors and assigns, and (b) the indemnification provisions of this
"‘--‘,j_ﬁst_r,uri'ier‘l't--spall be for the benefit of any indemnitee. Except for the foregoing, no
c‘i*ed“i'tor__ o\r--qtber third Person shall have any right, under any circumstances, to compel
any actiens or payments by the Managing Member or, by reason of any provision
. contained) herein, be entitled to make any claim in respect of any debt, liability,

o%ﬁt@ , or otherwise against Mortgagor or the Managing Member.

o i
LT
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IN WITNESS WHEREOF, the undersigned has executed this Instrument the day and\(ear
first hereinabove written.

MORTGAGOR: /—*\ ‘\-\
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sTaTe oF LA ) A0 )
. )ss. Rt
County of xﬁd/#-% ) /;::' \_ \‘“"’ 4

On this Z&"day of December 2005, before me, m 1chell éJJ 48
, a Notary Public, personally 4 peawd Michael J/ ¥n Leeuwen,
known or identified to me to be the sole and managing niber of Vanfl,\quen Management,
LLC, the sole member of Van Leeuwen Pocatello, LLC, e person whose name is subscribed to.
the foregoing instrument in such capacity, and acknowledged-to me that he executed the same on
behalf of Van Lecuwen Management, LLC as sole and man‘agt\g/me ber of Van Leeuwen
Pocatello, LLC, and acknowledged that Van Leeuwcn Pocatello; LLC executed the same.

IN WITNESS WHEREOF, 1 have hereunmér «my hand and affixed my official seal the
day and year in this certificate first above wutten _ ‘_““-\ .
iy 3N

NOTARY PUBLIC
MICHELLE LIECHTY
643 East 540 North

July 17, 2008
S‘!‘AT§ OF UTAH

Iy

\‘\
. LN
"( ,ﬁ\ \. ‘-V“
7 SN
\
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EXHIBIT A
LEGAL DESCRIPTION

SW1/4NW1/4 and the W1/2SW1/4 of Section 24, Township 6 South, Rang
Boise Meridian, Bannock County, Idaho.

The address of said land is: 4976 W. Buckskin Road, Pocatello, Idapmzm Sz -
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ASSIGNMENT OF LEASES ANDRENTS | )
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Mortgaged Frnperty"
4976 W Buckskin" Road
Poc,atello. ldalw 83201 9123
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Lyrm P Carisentino, Attorney At Law PLLC
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This ASSIGNMENT OF LEASES AND RENTS (“Assignment”) made as.0f
Decemnber 23, 2005 by VAN LEEUWEN POCATELLO, LLC, a Delaware Limited Liability "
Company, with an address at 4976 W Buckskin Road, Pocatello, Idaho 83201-912% and ¢fo - .

Michael J. Van Leeuwen at 4547 South Abinadi Rd., Salt Lake City, UT 84124 (“ (“Assignor™), = \

in favor of CHARTER OAK REAL ESTATE FUND, LLC, a Delaware limited liabiiity\co?ery
(*Assignee”), whose address is ¢/o Porter Capital Management, 38C Grove Street, Ridgefield,
a 06877. . ' " : ..' |

- Assignor owns the real property and the improvements described on Exhibit A
(“Property”) and has delivered to Assignee a Promissory Note (“Note” in the amount. of
$2,400,000.00 (“Loan”™), a Mortgage (“Mortgage”) securing-the Loan, and a Security
Agreement (the “Security Agreement”). The Note, the Mortgage, the Security Agreement, and
all other instruments evidencing, securing or relating thereto, hefeinafter referred to-
collectively as the “Loan Documents” Any defined terms used but niot, otherwise defined
herein shall have the meanings set forth in the Security Agreement. One of the conditions to
the Assignee’s obligations under the Security Agreement is the éxecution and delivery of this
Assignment of Leases and Rents to the Assignee. ™. e

1. Assignment. To further secure Assignor’s obligations under the Loan
Documents, and for other good and valuable consideration, the receipt and sufficiency of which
are acknowledged, Assignor, in order to inducé Assignee to ‘enter into the Security Agreement,
does irrevocably, absolutely and unconditionally transfer, assign, sell, convey, set over, deliver,
and pledge to Assignee all of Assignor's right, title énd interest in and to:

()  any and all leases; subleases, contracts to lease, licenses, concessions
and other agreemerts relating to the Use or ‘occupancy of the Property now or hereafter
affecting all or part of-the Property and all guarantees, supplements, amendments,
modifications, extensions; renewals and replacements thereof and all additional remainders,
reversions and other rights and estates appurténant thereto (collectively, ‘Leases”X the persons
entitled to the possession, Usé or dccupancy of all or any part of the Property under the Leases
are sometimes herein'collectively referréd to as "Lessees*), and

@) ‘all-deposits (whether for security or otherwise), rents (whether denoted
as base rent, advancerent, minimum rent, percentage rent, additional rent, or otherwise), issues,
income, royalti€s; proceeds, éscrows, revenue, profits, bonuses, termination fees, rejection
darnages, buy-out fees, receipts, products, proceeds, condemnation awards, insurance proceeds,
indemnities, judgments, damages, settlements, causes of action, interest, and any other fees or
payments made-or to be miade in lieu of rent and of every nature of and from and relating to the
Property now ‘due-or payable or which may hereafter become due or payable or to which
~Assignor may now-of shall hereafter become entitled or have the right to demand or c¢laim,
“arising fromor in any way relating to the Leases, including, without limitation, (a) any other
payment Assignor may become entitled to receive with respect to any of the Leases, Lessees,
licensees, and concessionaires pursuant to any bankruptcy, insolvency or reorganization or

.. similar proceedings in any state or federal court, (b) rights to payment earned under the Leases,

¢c) any payments or rights to payment with respect to parking facilities or other facilities in any
wvessz
2
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way contained within or associated with the Property, and (d) all other income, considerati"c}h,

issues, accounts, profits, or benefits of any nature arising from the possession, use, and "
operation of the Property (collectively, “Rents"), together with the immediate right to-colleck.
and retain the Rents now or hereafter becoming due, and together with all rights that Assignor ~

may have against any tenant, lessee or licensee under the Leases or against any qﬂ;{;’:_@;:eupm
of the Property (such tenants, lessees, licensees or other occupants, “Tenants™); .| | SN

together with (a) the sole right, power or authority to alter or modify the _Ijeg_sés;-._(b) the’sole
right to exercise or to refrain from exercising any option or election at any-time available to
Assignor under the Leases and (c) the right to collect Rents, either wiq'i or without entry.upon

the Property. L RN ,
2. License. While this instrument is 2 preseﬁf"énd ;bsoluté assignment of the.

Rents, the Leases and the powers granted to Assignee, Assignor is granted'a revocable license

(“License”) to retain possession of and otherwise deal with the Leases and to collect and retain
the Rents until an occurrence of an Event of Default (as defined in the Security Agreement).
Upon an Event of Default, the License shall automatically terminate ‘and the provisions of
Paragraph 3(E) hereof shall govern

B 3. Representations and Covenants, (A) “Assignor represents and warrants to
Assignee that: (i) Assignor has not previously sold, assigned, transferred, mortgaged or
pledged the Leases or Rents, (ii) attached hereto as Exhibit B is a true, correct and complete
schedule of all Leases existing as of'the date hereof, (iii) the copies of the Leases heretofore
delivered to Assignee are true, correct and complete copies of such documents as in effect on
the date hereof, (iv) the Rents due for any pericd subsequent to the month in which this Lease
Assignment is dated have not been Collected, (v) payment of any Rent in accordance with the
relevant Lease has not been waived, release discounted, set-off, discharged or compromised,
(vi) no Lessee is in default.of any "o\f its obljgations under any of the Leases, (vii) Assignor is
not in default of any of its obligations under any of the Leases, (viii) all of the Leases are n
effect and are fully enforceable in.accordance with their terms, (i¥) no tenant under any Lease
has the right to cancel orterminate its Lease except as stated therein, (x) all work, if any, to be
performed by Assignor:under-any. Lease or on behalf of any tenant has been heretofore
completed to the full satisfaction of the tenant, all payments, if any, to be made by Assignor to
any tenant in lieu of: my.,sviéhjvo;k have been heretofore made, and all tenants under the Leases
are in actual océupancy; (i) all-of the Leases are subject and subordinate to the Mortgage, end
(xit) none of the Leases grants to the tenant thereunder or any other person, and no such tenant
or other persorihas, the option, right of first refusal or other right to purchase the Property or
any part thereof or interest therein, or any other right, except as tenant only.
| | ., ", 3 .

w . (B) . Assignor covenants and agrees with Assignee: (i) not to grant any lease, license,
concession or right of possession, use or occupancy of the Property or any part thereof without
the prior\written consent of Assignee, (i1) to observe, perform and discharge, duly and
punctually, all the obligations, terms, covenants, conditions and warranties under the Leases on

t11e part Of the Assignor to be kept, observed and performed, (iii) to promptly notify each

HY66052.1
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Assignor,
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Lessee that Assignor's rights in and to the relevant Lease have been hereby assigned to
Assignee, and to unconditionally and irrevocably direct each such Lessee to render '
performance under the relevant Lease to Assignee, and to make rent payments and-other" .

<0328335

payments under the relevant Lease to Assignee at the address set forth in the notification oras — *

otherwise directed by Assignee form time to time, notwithstanding any-conflicting directions

from any other party, including Assignor (and, if Assignor shall not so notify any Lessee,

Assignee is hereby authorized to provide such notification), (iv) at Assignor's. sole cost aid

expense, to enforce and secure in behalf of Assignee the performance of each and every

obligation, term, covenant, condition and agreement in each of the Leasesby each Lessee tq be

performed, (¥) to give immediate written notice to Assignee of each notice of default received

by Assignor under any Lease, together with a complete copy of such notice of default, and (vi)

to appear in and properly prosecute, or as the case may be, defend, with counset satisfactory to

Assignee, any and all actions or proceedings arising under,/ occurring out of, or in any manner-
relating to each of the Lease, or the respective obligations; duties or liabilities of Assignor or

of any Lessee thereunder, and, upon request by Assignee, t0'do so in the name and on behalf of
Assignee but at the expense of Assignor, and to pay all costs and-eéxpenses of Assignee,

including without limitation, attorneys' fees. ' i

(C) ~ "Assignor covenants and ag"ees,\w‘ith_:_ks‘signee: (i) not to receive or
collect any Rents from any Lessee for a period’of more than one month in advance, except for a
security deposit equivalent to not more than two months! rent under the relevant Lease, (@i1) not
to pledge, transfer, mortgage or otherwise-enctimber or assign the Leases or Rents, (iii) not to
waive, excuse, condone, discount, set-off;-compromise, or in any manner release or discharge
any Lessee from any obligation, covenant; condition or agreement by such Lessee to be kept,
observed or performed, including without limitation the obligation to pay Rent in the manner
and at the place and time s‘pgeciﬁea in the réspective Lease, (iv) not to cancel, terminate or
consent to any surrender of any-Lease, (v) not to modify, or in any way alter the terms of or
terminate any Lease, (vi)\not to.renew or éxtend the term of any Lease, unless an option
therefor was originally granted to the Lessee in the Lease for a fixed term, and (vii) not to
consent to any subletting of any portion-of the Property, or to any assignment of any Lease by
any Lessee thereunder, without, in each instance mentioned in this paragraph, the prior written
consent of Assignee. Any-such consent granted by Assignee shall not constitute a continuing
consent, and each Subseduent act or omission of Assignor which is referredto in this paragraph
shall require a sjéparate written consent by Assignee.

_—(D) “-Assignee may give notice in writing, either in Assignor's name or
Assigneé's-tame;-of this assignment at any time and from time to time to any or all of the
I_I_,,esse,esl all as Assignee may from time to time elect. Assignor agrees that any demand made
< by-Assignee.on any Lessee or any guarantor of any Lease (“Lease Guarantor”) for payment of
Rents shall be sufficient warrant and authority for said Lessee or Lease Guarantor, as the case
may be, to make payments of Rents to Assignee without the necessity for further consert by

J 4
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() So long as no default exists by Assignor hereunder or under any of the
Loan Documents and without limiting the rights granted above, the Rents shall be collected and.
utilized by Assignor in accordance with the Security Agreement. Upon or at any time after—
default hereunder or under any of the Loan Documents (as defined in the Mortgage), in addition ™.
to and cumulative of the other remedies granted herein, Assignee, at its option but without
being obligated to do so, and with or without bringing any action or proceedirig, shall have the
complete right, power and authority, and without releasing Assignor from any obligation hereof,
to exercise and enforce any or all of the following rights and remedies il such rnanner and to
such extent as Assignee may deem necessary to protect the security hefe;of: (a) without taking
possession of the Property (unless Assignee elects otherwise), in Assignee's own name or in
the name of Assignor if Assignee so elects, to demand, collect, receive, sue for, attach and levy
the Rents, and after deducting all costs and expenses, including without” limitation attorneys™
fees, of collection and of exercising any and all other remedies, to apply the net proceeds of -
the collected Rents against the Obligations (as defined in the Mortgage) secured hereby, in
such order and manner as Assignee may determine, (b) to thake; modify, enforce, cancel, or
accept surrender of any and all Leases or to discharge any obligatior of Assignor under any
Lease, (c) to remove and evict any and all Lessees, (d) appear in and defend any proceeding
purporting to affect the security hereof or the rights of Assignee, (e) to manage the property,
and (£) to otherwise do any and all acts and incur any and all costs and expenses as Assignee.:
shall deem proper to protect the security for' the ‘Obligations, including, but not limited to,
paying all related costs and employing counsel. Assignor-grants to Assignee its irrevocable
power of attorney, coupled with an interest, tor'take any and all of the above described actions
and any or all other actions designated by Assignee for the proper management and preservation
of the Property. AT NN
{ A

(F) The scceptarice by Assignee of this Lease Assignment, with all of the
rights, powers, privileges, and-authority hereby created, shall not be deemed to constitute
Assignee amortgagee in possession or a ereditor in possession of the Property, or at any time
or in any event obligate Assignee to-appear in or prosecue or defend any action or proceeding
relating to any of the Ledses, or the Property, or to take any action hereunder, or to expend any
money or to incur any expense or-to-perform or discharge any obligation, duty or liability under
the Leases, or to asstme-any. obligation or responsibility for any of the security deposits or
other deposits deliveredto Assignor by any Lessee or Lease Guarantor. Assignee shall not be
liable to Assigrior or any.of the Lessees, lease guarantors, or other persons in any way for the
development, qdqstructién. management, operation, use, occupancy, repair, confrol or
maintenance-of the Property, for any destruction of or damage to the Property or any other
property, ot-any-part thereof, or for any death, injury or property damage sustained by any
_persorr-or persons in.or about the Property. No liability shall be asserted or enforced against
{_Assigriee, all such liability being expressly waived and released by Assignor. Assignor hereby
agrees to defend, with counsel satisfactory to Assignee, indemnify and hold Assignee harmless
fromi-any and ‘all lizbilities, losses, damages, costs and expenses (including without limitation
counsel' fees) which Assignee may incur under any Lease or under or by reason of this

ass:gm'flent, and of and from any and all claims and demands whatsoever which may be asserted

-
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against Assignee by reason of any alleged obligation or undertaking on Assignee's part to
perform or discharge any of the covenants, obligations, and conditions of any Lease. If
Assignee should incur any such liability, loss, damage, cost, or expense under any Lease or. .
under or by reason of this assignment, or in defense against any such claim or demand, the —
amount thereof, together with interest thereon at the Default Rate (as defined in the Note), shall — *
be payable by Assignor to Assignee immediately upon Assignee's demand. '
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(@ If Assignor shall be in default hereunder or under any of the Loan
Documents, then upon Assignee's demand (which demand may be made from time to time and".,
at any time following such default), Assignor shall provide Assignee with the original, executed N\
counterparts of all the Leases, or such of the Leases as Assignee may specify. Any deliveryby -
Assignor of Leases or copies thereof to Assignee pursuant to the foregoing shall constitute .

Assignor's warranty and representation to Assignee that same are true, correct_{ and cdm;;lgte
counterparts of the then existing Leases. )

.

(H) At Assignor's sole cost and expense, Assignor “shall_azppear in and
prosecute, or s the case may be, defend, with counsel satisfactory to Assignee, any and all
actions, suits and proceedings growing out of, or in any manner connected with, the Leases, or
Rents or the obligations or lisbilities of Assignor thereundep.” -~ ™ .~

()  If Assignor shall fail to make any payment or to perform or observe any
covenant, obligation or condition as in any Lease provided, then Assignee, at its option and
without notice or demand and without releasing Assignor™from-any obligation or liability
hereunder or under such Lease, may make such payment or perfornyor fulfill such covenant,
obligation or condition, including, without limitation; appearing in and prosecuting, or, as the
case may be, defending any action, suit or proceeding-purporting to affect such Lease, the

-security or enforceability of this assignment or therigf:t"s-of‘pgwefs of Assignee hereunder, and
performing any obligation of Assignor under-Such Lease:.” In exercising any such power
hereunder, Assignor may pay all necessary costs and expenses, employ counsel and incur and
pay counsel fees. All of the foregoing may %e:’d;f:ne,'at Assignee's election, in the name of
Assignee or in the name of Assignor. Assignor shall feimburse Assignee immediately upon
demand for all sums expended by -Assignee in exercising any of its rights and remedies
hereunder, together with interest thereon at the Default Rate.

()  Assignee shall have the exclusive right, effective upon the occurrence of
any default, to do the following, &t-Assignee's option, in the name and on behalf of Assignee,
but and at the expénse of Assighor,-and Assignor shall fully cooperate with Assignee in
connection therewith: - (a) make, execute and deliver to any Lessee consents, approvals,
applications for ren¢wal-and ail-other documents and communications deemed by Assignee
appropriate in connectionwith any such Lease, (b) modify and smend any Lease, (¢) make such
payments to any Liesseé as Assignee shall consider appropriate, (d) file such claims, take such
actions and instittte all proceedings which Assignee may deem appropriate in connection with
any Lease, and (¢) generally do, execute, and perform all other acts, matters and things

whatsoever-that, in“the-0pinion of Assignee, ought to be done, executed, and performed n

comecti'gnwii_h-e{rﬂrbe’ase.

Z“._ 4. ThisAssignment does not make Assignee responsible for (a) managing or
repairing the Property, (b) performing the terms of the Leases, or (¢) any loss sustained by

Assignor reslting from any act or omission of Assignor in managing the Property, or make

_ Assignee amortgagee in possession, unless Assignee does in fact become such a mortgagee in
" possession.

5, Assignor shal! indernnify and hold Assignee harmless from and against any and
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all libility, loss, claims, or damage prior to Assignee becorning a mortgagee in possession and,

prior to foreclosure (“Loss”) which Assignee may incur under the Leases and/or by reason of

3

this Assignment as a result of any act, negligence, or omission of Assignor, including, without: "

limitation, any asserted by Tenants under the Leases. If Assignee incurs any Loss, including

sums advanced pursuant to Paragraph 3 above or in defense of any claim, the azno/m's’_{?hereof,
including costs and attorneys’ fees, together with interest at the Default Rate (as /défined in the
Note) from the date incurred by Assignee until repaid by Assignor, shall be immediately due
and payable to Assignee by Assignor upon demand and shal] be secured by the Loan Documents.

6. Assignor hereby authorizes Assignee to perform any act which ‘Assignee may
perform by virtue of this Assignment. Except as otherwise provided in the Mortga'ggf-, Assignor
shall not, without the prior written consent of Assignee, further pledge or .otherwise encumber
or assign the Leases or Rents. s i

-

f by

7. At any time, Assignee may, at its option, nc;ti'fy‘ any Tenants of the existence of

this Assignment. Assignor specifically authorizes and directs all Tenants to pay all Rents to
Assignee upon receipt of demand from Assignee and agrees that each such present and future
Tenant may rely upon written demand from Assignee to so pay said Rents without further
inquiry. Mot

8. (8  Assignee’s acceptance of this. Assignment is without prejudice to
Assignee. Assignee’s exercise of or failure fo exercise ‘the rights granted it herein, and
collecting and applying Rents as hefein provided, is wittiout prejudice and not a waiver by
Assignee of any Event of Default and does not prevent foreclosure of any liens on the Property
or make (prior to Assignee becoming a mortgagee-ifi possession and prior to. foreclosure)
Assignee liable under any of the Leases, Assignee expressly reserving all of its rights and
privileges under the Loan Documents as though this Assignment had not been entered into. In
addition to any other rights’hereunder, Assignee may institute suit and obtain a mandatory
injunction against Assighor to prévent a breach or Event of Default.

@) /Al rights_and-obligations of the parties hereunder shall inure to the
benefit of and be binding upon each party’s successors and assigns.

(c) __If any provision of this Assignment shall be invalid, such invalidity shail
not affect the validity-and-enforceability of the remaining provisions. This Assignment may not
be amended except by a written instrument duly executed by Assignor and Assignee and shall be
in full force and effect continuously from the date hereof to and until the Mortgage shall be
released. .. .7

o f_ (d.. . All notices or other communications to be sent by one party to the other
.shall be given and effective as provided in the Mortgage. This Assignment shall be governed by
and constrired in accordance with the laws of the state in which the Property is situated without
regard to its conflicts of law rules. '

9./ WAIVER OF TRIAL BY JURY: ASSIGNOR AND ASSINGEE HEREBY

KNOV‘J’D JGLY, UNCONDITIONALLY, IRREVOCABLY, VOLUNTARILY, AND

INTENTIONALLY, TO THE FULLEST EXTENT PERMITTED BY LAW, WAIVE ANY RIGHT

8-

—
S




(-9
20528335

ANY OF THEM MAY HAVE TO A TRIAL BY JURY IN REPECT OF ANY ACTION,
PROCEEDING, OR COUNTERCLAIM BASED ON THIS ASSIGNMENT OF LEAESES AND\
RENTS OR ARISING OUT OF, UNDER, OR IN CONNECTION WITH THIS ASSIGNMETN' .
OF LEASES AND RENTS OR ANY DOCUMENT OR INSTRUMENT EXECUTED N
CONNECTION WITH THIS ASSIGNMENT OF LEASES AND RENTS, OR ANY COURSE OF ™.
CONDUCT, COURSE OF DEALING, STATEMETNS (WHETHER VERBAL OR WRITTEN) |
OR ACTIONS OF ANY PARTY HERETO. FURTHER, ASSIGNOR CERTIFIES THAT) NO
REPRESENTATIVE OR AGENT OF ASSIGNOR, OR COUNSEL TO ASSSIGNOR, HAS
PRESENTED, EXPRESSLY OR OTHERWISE, THAT THE ASSIGNOR ‘WOULD NOT, IN

THE EVENT OF SUCH LITIGATION, SEEK TO ENFORCE THIS WAIVER OF RIGHT TO
JURY TRIAL PROVISION, ASSIGNOR HEREBY ACKNOWLEDGES THAT ASSIGNEE HAS
BEEN INDUCED TO ACCEPT THIS AGREEMENT BY, INTER ALIA THE PROVISION OF

THIS SECTION. |

10. Goveming Law. This Agreemert and the rights and obligations of the parties
hereunder shall be governed by, and construed and interpreted in accordarice with, the internal
laws of the State of Idaho, without regard to principles of conflict of laws.

11. CrossDefault A  Notwithstanding anything to the contrary set forth herein
in any of the Loan Docurments or in any of the Utah-Loan Documents (as defined in the Security.
Agreement), (i) a Default, or an event, which with the giving-of notice, the passage of time, or
both, would constitute an Event of Default, under'this Assignment or any of the other Loan
Documments shall be and be deemed to'be a Default under the Utah Loan Documents, (ii) an
Event of Default under this Assignment ‘or ‘any of the other Loan Documents shall be and be
deemed to be an Event of Default under the Utah Loan Documents, (iii) a Default, or an event,
which with the giving of notice, the passage of time, or both, would constitute an Event of
Default, under any of the Utah Loan Documnents shall be and be deemed to be an Event of
Default under this Assighynént.and-the other Loan Documents, and (iv) an Event of Default
under any of the Utah Lioan Docurnents shall be and be deemed to be an Evert of Default under
this Assignment and the-othér Loan Documents. Any inaccuracies in any representation or
covenant set forth hereiri-and the failire of Assignor to meet any of its obligations hereunder
shall be deemed and Everit. of Default,

B.. Upon the-occurrence of Default or an Event of Default under this Assignment,
the Lender shall have the right, at its sole election, to exercise any and all rights under this
Assignment, the Loan Documents, and/or the Utah Loan Documents, or any of the same, either
individually, together or in any order, as determined by the Lender in its sole discretion.

.. {12 Recourse All of the terms and provisions of this Assignment are recourse
..obligations of the Assignor and not restricted by any limitation on personal liability provided in

anty. of the “othier. Loan Documents or limited to any collateral securing any of the obligations

underthe Noté; it being the intent of the Lender to create separate obligations of the Assignor

... hereunder which can be enforced against the Assignor without regard to the existence of the
.other Loant Documents or the liens or security interests created therein.
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IN WITNESS WHEREOF, Assignor has executed this Assignment as of the day and year abot;é:\,_l

ASSIGNOR: IR

VAN LEEUWEN POCATELLOC, LLC aDelaWﬁré
limited liability company "~

s

$ )
By: VAN LEE;IWENMANAGEM LLC a
Delaware Iu'mted habﬂ:ty company, its

-

-'_smmoH mﬁal

County of éﬁ,ﬁ‘ M/

«ss;> \ i a’.' ‘| fr=
3 / /|

\—\/ -

On this 25[’ day of December 2005, bef‘ore me M ;oh{/ le Ll‘é’ c

, 2 Notary Public, persofially-appeared Michael J. Van Leeuwen, known or

identified to me to be the sole and\rianaging member of Van Leeuwen Management, LLC, the
sole member of Van Leeuweq Pocatello, LLC, the person whose name is subscribed to the
foregoing instrument in.such eapacity, and acknowledged to me that he executed the same on

behalf of Van Mwwm Management '1LC as sole and managing member of Van Leeuwen
Pocatello, LLC, and aclmowledged].hat Van Leeuwen Pocatello, LLC executed the same.

IN WITNESS WHEREOF, Thave heréunto set my hand- and affixed my official seal the day and
year in thxs certtﬁcate ﬁrst above written.

o
.

Ceantarville,

NO‘I’ARY P .
~MICHELLE LgEBCHTY Notary Public
0 243 East 840 North Residing at

M Comm. Expires
"".‘.’SI:“.’:“&E:""“ 7717200
sm‘l‘s OF UTAH

vl

Utah 84014

-11-
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EXHIBIT A
LEGAL DESCRIPTION

SW1/4N'W1/4 and the W1/28W1/4 of Section 24, Township 6 South, Range 35 Eas;, Boxse""‘ —
Meridian, Bannock County, Idaho.

The address of said land is: 4976 W. Buckskin Road, Pocatello, Idaho 83201. .
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N\ IDAHO DEPARTMENT OF

S’ WATER RESOURCES

Eastern Region » 900 N Skyline Drive, Suite A « Idaho Falls, ID 83402-1718
Phone: 208-525-7161 « Fax: 208-525-7177 » Email: easterninfo@idwr.idaho.gov « Web: idwr.idaho.gov

Governor Brad Little Director Mathew Weaver

April 02, 2026

MHC LLC
4605 W BUCKSKIN RD
POCATELLO ID 83201-5085

Re: Change in Ownership for Water Right No(s): 29-11658

Dear Water Right Holder(s):

The Department of Water Resources (Department) acknowledges the receipt of correspondence
changing ownership of the above referenced water right(s) to you. The Department has modified its
records and has enclosed a computer-generated report for you.

Updating the ownership record for a water right does not reconfirm the validity of the right. When
processing a Notice of Change in Water Right Ownership, the Department does not review the history
of water use to determine if the right has been forfeited or deliberately abandoned through five years or
more of non-use. To read more about water right forfeiture, including how to protect a water right from
forfeiture, please see Idaho Code §§ 42-222 and 42-223.

Please note, water right owners are required to report any change of water right ownership and any
change of mailing address to the Department within 120 days of the change. Reporting forms are
available from any office of the Department, or from the Department’s website.

If you have any questions concerning the enclosed information, please contact me at 208-497-3787.
Sincerely,

Jonie Baily

Technical Records Specialist 1

Enclosure(s)

cc: WATER DISTRICT 29D



Baily, Jonie ‘ EE , :{D claﬁ

From: Mark Mansfield <mark@pcspocatello.com>
Sent: Thursday, April 2, 2026 1:12 PM

To: Baily, Jonie

Subject: Re: Ownership

CAUTION: This email originated outside the State of Idaho network. Verify links and attachments BEFORE you
click or open, even if you recognize and/or trust the sender. Contact your agency service desk with any
concerns.

Mrs. B:dily

| am trying to amass the water rights for future use that is going to start this spring.

The 1943 home is on my personal property which is contiguous to the MHC, LLC property.
| am acquiring the water rights that | bought from the seller with the priority date of 8/9/43.
| hope this answers your questions so that | can move forward.

Regards,

Theresa Mansfield
MHC, LLC President

From: Baily, Jonie <Jonie.Baily@idwr.idaho.gov>
Sent: Tuesday, March 31, 2026 2:38 PM

To: Mark Mansfield <mark@pcspocatello.com>
Subject: RE: Ownership

Thank you for your response. This water right is for domestic use for parcel number R3851022301, which is
no longer valid, the priority date is 8/9/1943, with the domestic use it would have been attached to a home that it was
meant to be used for and originally filed on. Is there still a 1943 home? | just need verify the original home is not located
on someone else’s property that is associated with this water right. Do you know where the original home was

located? We may need to see what the original parcel covered and how it was split in order to verify there are no other
parcels entitled to a portion of this water right.

From: Mark Mansfield <mark@pcspocatello.com>
Sent: Tuesday, March 31, 2026 1:55 PM

To: Baily, Jonie <Jonie.Baily@idwr.idaho.gov>
Subject: Re: Ownership



CAUTION: This email originated outside the State of ldaho network. Verify links and attachments BEFORE you
click or open, even if you recognize and/or trust the sender. Contact your agency service desk with any
concerns.

Dear Mrs. Baily,

Thank you for your email. | apologize for the delay in response, Mitchell Melton is an employee of MHC,
LLC and | had not seen the email to him. The email mark@pcspocatello.com is perfect, please use that
email instead, thank you.

This water right is for both domestic and stockwater use.
With regard to water use for domestic purposes will be for the following:

1. My daughter plans on building a home on the property, next to my home whichis on the
adjacent property. The design plans are not yet complete.
2. | plan on building a garage with pickleball court and other amenities on the property which
will require the use of water. The design plans are not yet complete.
3. This spring, we plan on being self sustainable, gardening and growing our own food.
a. Garden.
b. Beef.
c. Basicirrigation of household plants and trees.

With regard to water use for stockwater purposes will be for the following:

1. MHC, LLC has been buying, training and selling horses for over 20 years. The design plans are not
yet complete but we plan on installing a barn with stalls, etc.

Thank you for your time and effort.

Regards,

Theresa Mansfield
MHC, LLC President

From: Baily, Jonie <Jonie.Baily@idwr.idaho.gov>

Sent: Thursday, March 26, 2026 3:49 PM

To: bummerexperience@gmail.com <bummerexperience@gmail.com>; Mark Mansfield
<mark@pcspocatello.com>

Subject: FW: Ownership

Our department received a request for an update on an ownership change 29-11658. | sent this email as
a reply, but | have not heard back. | will send this both the email the request came from and the email on
the application.



| have this ownership change on my desk, it is awaiting data entry and needing additional review. |
believe we have all the documentation required. | do have question this water right is for domestic and
stockwater is there a home or domestic use on the property? The original owner owned additional land
so we are trying to determine the location of the domestic portion of the water right because there does
not appear to be home on this parcel. Please feel free to reply to this email or call me at the number

listed below. Thank you.

- B IDAHO DEPARTMENT OF

~ WATER RESOURCES

Jonie Baily | Technical Records Specialist
900 N Skyline Drive Ste. A, Idaho Falls, ID 83402
Phone number: (208) 525-7161

Fax number: (208) 525-7177

Email: jonie.baily@idwr.idaho.gov
Website: www.idwr.idaho.gov

From: Baily, Jonie

Sent: Wednesday, March 11, 2026 9:32 AM
To: bummerexperience @gmail.com
Subject: RE: Ownership

Mitchell:

| have this ownership change on my desk, it is awaiting data entry and needing additional review. |
believe we have all the documentation required. | do have question this water right is for domestic and
stockwater is there a home or domestic use on the property?

CAUTION: This email originated outside the State of Idaho network. Verify links and attachments BEFORE you
click or open, even if you recognize and/or trust the sender. Contact your agency service desk with any

concerns.

| work with Theresa Mansfield and looking to find out if there are any issues with 29-11658 email is
bummerexperience@gmail.com or 208-530-8190



Thanks

Mitchell Melton



L IDAHO DEPARTMENT OF
F:M

~~=s WATER RESOURCES

Eastern Region « 900 N Skyline Drive, Suite A « Idaho Falls, 1D 83402-1718
Phone: 208-525-7161 « Fax: 208-525-7177 « Email: easterninfo@idwr.idaho.gov « Web: idwr.idaho.gov

Governor Brad Little Director Mathew Weaver

January 21, 2026

MHC LLC
4605 W BUCKSKIN RD
POCATELLO ID 83201

RE: Change in Ownership Water Right No. 29-11658
Dear Sir/Madam:

The Department of Water Resources acknowledges receipt of your Notice of Change in Water Right
Ownership.

Our review of your notice indicates that additional information is required before we can process the
change. The information required is indicated below:

#++  Eyidence of Ownership/Filing Fee: The current owner of the water right listed above is Hugh
Selznick and Mary Selznick. The deed received with your application is from New Stream RE Funding 23
LLC. Please supply a full chain of title from Hugh Selznick and Mary Selznick to New Stream RE Funding
23 LLC. Also, in order to update the ownership of a water right a filing fee is required. The filing for a non
split ownership change is $25.00 per water right. The filing fee for an ownership change resulting in a split
is $100.00 per water right. Please provide the required filing fee. Please review the proof report attached.
According to our records this water right is for domestic and stockwater, on your parcel described in
instrument number 21114271, I do not see a home (domestic). The parcel number originally reflected on
the water right is R3851022301 you may be required to determine how that parcel was split in order for the
department to determine if this water right is appurtenant to your property.

Because the Department cannot process the ownership change without proper documentation/fees, we
will hold any action on your notice pending receipt of the necessary information/ fees. If we do not receive
the necessary information/fees within 30 days we will return your notice and all attachments and your
notice will not be processed.

Please note that Section 42-248, Idaho Code, requires you or the owner of this water right to maintain
current ownership and address records on file with the department. Forms to file a change of ownership
of a water right and/ or a change in the address of the water right owner are available from any department
office, or at the department’s website at: www.idwr.idaho.gov.

Please feel free to contact the Department if you have any questions.

Sincerely,

Jonie Baily
Technical Records Specialist



IDAHO DEPARTMENT OF WATER RESOURCES 1/21/2026
Proof Report

Water Right 29-11658
Owner Type Name and Address
Current Owner MARY SELZNICK
4976 W BUCKSKIN RD
POCATELLO, ID 83201
(208) 233-2100

Current Owner HUGH SELZNICK
4976 W BUCKSKIN RD
POCATELLO, ID 83201
(208) 233-2100

Priority Date: 8/9/1943
Basis: Decreed
Status: Active

Source Tributary

WEST FORK RAPID CREEK RAPID CREEK

Beneficial Use From To Diversion Rate Volume
STOCKWATER 01/01 12/31 0.030 CFS

DOMESTIC 01/01 12/31 0.040 CFS

Total Diversion 0.070 CFS
Source and Point(s) of Diversion:

WEST FORK RAPID CREEK SWSW Sec. 24, Twp 068, Rge 35E, BANNOCK County
Place Of Use:
DOMESTIC within BANNOCK County

NE NW SwW SE
Twp Rng Sec _ NE_NW SW SE NE NW SW SE NE NW SW SE NE NW SW SE Totals.
06S 35E 24 X
STOCKWATER within BANNOCK County

NE NW SW SE
Twp Rng Sec NE NW SW SE NE NW SW SE NE NW SW SE NE NW SW SE Totals
06S  35E 24 X

Conditions of Approval:

1. STOCKWATER: 100 HEAD

2. C18 THIS PARTIAL DECREE IS SUBJECT TO SUCH GENERAL PROVISIONS
NECESSARY FOR THE DEFINITION OF THE RIGHTS OR FOR THE
EFFICIENT ADMINISTRATION OF THE WATER RIGHTS AS MAY BE
ULTIMATELY DETERMINED BY THE COURT AT APOINT IN TIME NO
LATER THAN THE ENTRY OF A FINAL UNIFIED DECREE. SECTION 42-
1412(6), IDAHO CODE.

3. X01 Domestic use is for 1 home.

4, N13 THE QUANTITY OF WATER UNDER THIS RIGHT SHALL NOT EXCEED
13,000 GALLONS PER DAY.

5. N11 THE QUANTITY OF WATER DECREED FOR THIS WATER RIGHT IS NOT A
DETERMINATION OF HISTORICAL BENEFICIAL USE.

6. PARCEL NO. R3851022301

Page 1 of 1 29-11658



