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I. PURPOSE OF THE TWO WRAP-UP MEMORANDA 

Veolia has entered into settlements with all IMAP protestants. Accordingly, we 
are now in informal proceedings under IDWR's rules of procedure, and there is no longer 
a hearing officer assigned to this matter. Veolia has responded to all outstanding 
inquiries posed by IDWR staff, and IDWR staff are in the process of creating draft 
approvals. 

Veolia has prepared two memoranda that are intended to facilitate that process: 

• IMAP Wrap-Up Notes (this memorandum) is a reference document 
summarizing key background information and procedural history relevant to 
IMAP approval. It includes a point-by-point response to the issues raised on 
pages 24-27 of the StaffMemo (see section XII on page 13). Attached to this 
memorandum are copies of four IMAP documents that are particularly relevant 
to the proposed conditions of approval. 

• Proposed Conditions for IMAP Approval ("Proposed Conditions") lays out 
Veolia's proposed conditions to appear on the face of the transferred rights. 

The two memoranda are intended to be used together. 

II. NAME OF APPLICANT 

The applicant's corporate name has changed over time. Per notice of 4/22/2022, 
the applicant's name is now Veolia Water Idaho, Inc. (or Veolia for short). 

For purposes of consistency and simplicity, both memoranda generally use the 
name Veolia irrespective of the entity name used during the relevant timeframe, except 
where the name appears in a quotation or the name of a document. 

III. STAFF REVIEW OF IMAP 

On 1/14/2019, IDWR staff(Manuel Rauhut, et al.) submitted to the Hearing 
Officer a memorandum entitled Staff Review of Suez Water Idaho, Inc. 's Integrated 
Municipal Application Package ("Staff Memo"). This analysis included notes that IDWR 
should seek additional information from Veolia on various subjects. Eleven information 
requests were summarized in bullet points on pages 27-28 of the Staff Memo. 

Veolia responded by submitting two IMAP pleadings on 11/30/2020. The delay in 
responding was necessitated by the need to re-engage its expert, Prof. John Church, who 
was dealing with family illnesses at the time. Veolia' s submission consisted of the 
following: 
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(1) "Response Memo": A pleading entitled SUEZ's Response to IDWR 's Staff 
Memo. The Response Memo addressed the issues relating to the 
quantification of future demand, among other issues raised in the Staff 

_Memo. 

(2) "Side Memo": A memo entitled Analysis of Staff Memo Attachments I 
and 2. It was submitted to IDWR by way of a pleading in the form of a 
declaration. The Side Memo was a technical analysis of the quantification 
ofVeolia's portfolio of water rights and related issues. 

IDWR responded to Veolia's submissions on 5/12/2023 in the form of the Rauhut 
Memo. The Rauhut Memo analyzed Veolia's submission for each of the 11 requests set 
out in the Staff Memo. For each item, IDWR included an express or implied conclusion 
as to whether Veolia's submission was acceptable or whether there are remaining 
disagreements. 

In a few instances, the Rauhut Memo concluded that there are still minor 
disagreements over quantities of particular rights. Most of them do not require resolution 
for purposes ofIMAP approval.' The only exception is for nos. 63-10945 and 63-11990. 
Those quantities must be resolved as part of the transfer approval because they are being 
transferred to a new purpose of use (municipal), which requires re-quantification based 
on historic consumptive use. On 6/7/2023, Chris Meyer sent a letter on behalf of Veolia 
to Manuel Rauhut agreeing to accept the quantities for these rights as called for in the 
Rauhut Memo. 

The Rauhut Memo includes the statement that IDWR is not prepared to recognize 
that RAFN quantification may include future demand outside the existing certificated 
area. This is a surprising and disturbing reversal ofIDWR policy.2 However, that issue 

1 Most of the minor disagreements on quantification need not be resolved for IMAP 
approval purposes (because the only elements being changed are the addition of APODs, the 
place of use, and/or the elimination of the volume component). In other cases, the discrepancies 
involve rights that are not in the IMAP at all. In those cases, their quantification is addressed 
solely for gap analysis purposes-and the issue is mooted given the more than adequate size of 
the gap. Whatever the quantities eventually turn out to be, the differences are so small that they 
might reduce the gap, but will not eliminate it. All that is needed is proof that there is a gap of 
zero or any positive number. 

2 The suggestion that the RAFN quantity is geographically limited to the existing service 
area is contrary to express language in IDWR's longstanding RAFN guidance. It is also contrary 
to the whole point of IDWR's inquiries in the Staff Memo about how Veolia can show that it is 
likely to grow into the portion of its planning area that lies outside its current certificated area. 
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need not be resolved in order to secure IMAP approval (because the large "gap" does not 
require inclusion of expanded service areas). But this policy should be addressed at some 
point. 

IV. ELIMINATION OF COMBINED USE AND VOLUME LIMITS 

One of the important accomplishments of the IMAP is the elimination of 
combined use and volume limits on all IMAP water rights . This was undertaken to 
reduce the complexity of administering Veolia's large portfolio of rights in times of 
curtailment. It also simplified the gap analysis and facilitates water supply planning by 
Veolia. Finally, it simplifies reporting of diversion quantities to IDWR by eliminating 
the need to allocate total pumping to individual rights. See discussion of condition 9 
(Documentation of Quantity) in the Proposed Conditions memo. 

In the case of combined use limits applicable to the diversion rate, the elimination 
of the condition was accomplished by allocating the total combined diversion rate among 
the rights sharing the combined use condition. In the case of combined use limits on 
volume, the volume was similarly allocated among the rights sharing the condition. 
Finally, volume limits were eliminated by reducing the diversion rate to correspond to 
pumping 24/7/365. 

As discussed in the section above, there were a few minor discrepancies between 
the calculations made by Veolia and the Department. As noted, Veolia has agreed to the 
Department's calculation for the two water rights (63-10945 and 63-11990) that need to 
be resolved as part of the IMAP transfer approval. The others will be resolved in due 
course ( at time of licensing, etc.). The bottom line is that, going forward, there will be no 
combined use or volume limit on any of the IMAP rights. 

Please see the discussion that follows Veolia's proposed condition 5 in the 
Proposed Conditions memo. This explains how rights whose diversion rates have been 
reduced would be administered under the APOD administration condition in the event of 
a well interference claim. 

V. WATER RIGHTS INCLUDED IN THE IMAP 

Until recently, the IMAP now included 101 ground water rights (94 water rights 
and 7 permits) and no surface water rights.3 

Indeed, it is contrary to everything Veolia and TDWR have undertaken in putting together the 
RAFN analysis for the IMAP over the last two decades. 

3 SUEZ's 2017 Update Report on IMAP and 2065 Master Water Plan (4/28/2017) at page 
10 tallies 103 water rights in the IMAP as of that date. Two of those rights (those associated 
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In response to the third bullet point beginning on page 24 of the Staff Memo, 
Veolia agrees to abandon decreed rights 63-8385 and 63-10150 upon approval of the 
IMAP transfer. See Veolia's Response Memo at page 23. Those rights will have an 
authorized diversion rate of zero as a result of the process of removing combined use and 
volume limits (discussed in section IV on page 6 of this memorandum). 

In addition, Veolia now proposes to abandon water right no. 63-12362 (a 2.22 cfs 
right authorized solely for fire protection). See discussion in section VII on page 8 of this 
memorandum. 

Finally, Veolia now proposes to withdraw water right no. 63-11558 from the 
IMAP. See discussion in section VI on page 8 of this memorandum. 

The result will be a total of 97 ground water rights (92 water rights and 7 permits). 

Over the course of the IMAP proceeding, several other water rights have been 
withdrawn from the IMAP for a variety of reasons. (Withdrawn means that they are no 
longer included in the collection of transfer applications.) Most, but not all, remain in 
Veolia's portfolio. These withdrawals have no effect on the gap analysis. This is 
because the gap analysis is based on Veolia's entire portfolio of rights, permits, and 
entitlements. 

On 12/30/2021, Veolia acquired all assets of Eagle Water Company, including six 
water rights and the wells from which they are pumped. Veolia now serves the customers 
in the territory formerly served by Eagle Water Company. This acquisition had no 
impact on the IMAP's APODs or gap analysis. The Eagle Water Company's system is 
not physically integrated with Veolia's. Per Veolia's Transfer No. 85719 (approved on 
12/30/2021), the former Eagle Water Company rights now have their own "mini-APOD 
list." Even if the Eagle Water Company delivery system were to be integrated into the 
larger Veolia system, there is no is no need to revise the gap analysis. This is because the 
Eagle Water Company rights are not sufficient to serve the Eagle Water Company 
territory today. That is the reason Veolia added existing Eagle Water Company wells as 
additional points of diversion to one ofVeolia's non-IMAP rights (right no. 63-7066, 
transfer no. 85720 on 1/9/2023). As a result of this transfer, the IMAP's gap analysis 
slightly understates the size of the gap, because a small portion of one right in the 
portfolio will now be shifted to serve the newly acquired Eagle Water Company area. 
The purpose of the gap analysis is simply to show that there is a gap in 2065-i.e., that 

with the Marden Treatment Plant) were withdrawn on 12/1/2017: ground water right no. 
63-2892 and surface water right 63-12055. They remain in Veolia's portfolio. See discussion in 
Stipulation for Withdrawal of Protests and Request to Change Status to Intervenor by Nampa & 
Meridian Irrigation District and Settlers Irrigation District (4/18/2018) at page 2. 
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all RAFN water will be put to use by the end of the planning horizon. The size of the gap 
does not matter, so long as it is zero or a positive number. Thus, it is inconsequential that 
the size of the gap may have been slightly understated in Veolia's Master Water Plan. 

In some cases, this resulted in an effective diversion rate of zero for some rights, 
in which case, Veolia agreed to relinquish the right as part of the IMAP approval. 

VI. WATER RIGHT NOS. 63-11558 AND 63-12363 

This discussion responds to the first bullet point on page 25 of the Staff Memo. 
Veolia has sought to eliminate the combined use limit on nos. 63-11558 and 63-12363. 
The problem is that the senior right (63-11558) is in the IMAP and the junior right 
(63-12363) was removed from the IMAP for procedural reasons. IDWR has determined 
that it cannot reduce the quantity of the non-IMAP right in order to eliminate the 
combined use condition. 

On page 25 ofVeolia's Response Memo, Veolia proposed dropping its request to 
eliminate the combined use limitation on these rights, while leaving 63-11558 in the 
IMAP. 

Upon reflection, Veolia believes the wiser course is to withdraw 63-11558 from 
the IMAP. It is important that all IMAP rights be free of combined use limits. See 
discussion in section IV on page 6 of this memorandum and the discussion of proposed 
condition 9 in the Proposed Conditions memo. 

By the way, the Staff Memo incorrectly states that no. 63-12363 is limited to fire 
protection purposes. No. 63-12363 has no fire protection component and may be used for 
any municipal purpose. This was probably a mistaken reference to no. 63-12362, which 
is limited to fire protection purposes. 

VII. FIRE PROTECTION 

This discussion responds to the third bullet point on page 25 of the Staff Memo. 

Veolia holds two water rights that include a fire protection component (63-10945 
and 63-11990) and one right that is authorized solely for fire protection (63-12362). 

Veolia had previously sought to retain the fire protection components of these 
rights. (See Veolia's Response Memo at pages 12-17.) Upon reflection, Veolia now 
proposes to eliminate the fire protection component in 63-10945 and 63-11990, and to 
abandon no. 63-12362 altogether. 
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Retaining fire protection rights in its portfolio is of no benefit to Veolia (given that 
a water right is not required to divert water to fight an existing fire) , and adds to the 
complexity of evaluating the effective size of Veolia's portfolio.4 

We note that no. 63-12362 now has a single point of diversion (Foxtail #2), which 
is included in the list of 81 APODs. Thus, abandoning this right will not affect Veolia' s 
ability to pump from that well. 

VIII. MEANING OF RAFN 

The term RAFN (an acronym for reasonably anticipated future needs) is 
sometimes used informally (and incorrectly) to describe the portion of a RAFN right that 
is in excess of current peak demand and is held to meet future demand. That is not the 
correct meaning of the term. The quantity element of a RAFN right is not divided into 
current and future demand components (which are constantly changing). It includes both. 
Likewise, the gap analysis is based on a single number reflecting both current use and the 
anticipated increment of additional future demand- in other words, total anticipated 
demand at the end of the planning horizon. 

Accordingly, care must be taken in drafting conditions of the water rights to avoid 
ambiguity. See discussion of condition 3 (Planning horizon) and condition 8 (Transfer to 
new place or nature of use) in the Proposed Conditions memo. 

TX. APOD NOMENCLATURE 

The meaning of the APOD acronym is not consistent. It may refer to "Alternate 
Point of Diversion" or "Alternative Point of Diversion." Director Spackman employed 
the former in his orders of 10/4/2016. 5 Accordingly, we have adopted that form in this 
memorandum and in the Proposed Conditions memo. 

There is also inconsistency as to whether the term APODs refers to all authorized 
points of diversion or only to those added after the water right was established. We use 
the term APODs to refer to all points of diversion authorized for a water right. Thus, the 

4 The three rights containing fire protection quantities were not initiated by Veolia, but 
were later acquired by Veolia. The rights were initiated by land owners seeking non-municipal 
rights for land development. The original right holders may have sought the fire protection 
components to demonstrate to IDEQ or other governmental entities that they had sufficient 
capacity to provide fire protection. 

5 Transfer 79778 (City of Meridian, see backfile for No. 63-2893) and Transfer 80621 
(City of Ketchum, see backfile for No. 37-2628). 
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global APOD list (below) includes both the original well(s) for each right and those 
added at various stages later in time. 

X. APOD CONDITION 

Veolia suggests an expanded APOD administration condition. See proposed 
condition 5 and 6 in the Proposed Conditions memo. 

XI. APOD LIST (81 WELLS) 

The APOD list set out below lists 81 wells as points of diversion for the 101 
ground water rights included in the IMAP. 

Well Name 
(for informational purposes only) Twn Rge Sec Tract 

1 Amity (aka Amity #2) 3N 1E 36 NW,NW,NE 

2 Arctic #1 3N 2E 8 NE,NE,NE 

3 B.I.F . 3N 2E 27 SE,NW,SE 

4 Bali Hai #1 3N 1E 3 SW,SE,NE 

5 Barber #2 (now Licorice) 3N 3E 28 SW,NW 

6 Barber #1 (now Durham) 3N 3E 29 SE,NE 

7 Beacon 3N 2E 14 NW,SE,NW 

8 Bergeson 3N 2E 26 NW,NE,SE 

9 Bethel 3N 2E 7 NE,SW,SW 

10 Broadway 3N 2E 22 SE,SE,SE 

11 Brookhollow No. 1 3N 1E 15 SE,NE 

12 Byrd 3N 2E 33 SW,NE,NW 

13 Cassia 3N 2E 16 NE,NE,SE 

14 Cassia #2 3N 2E 16 NE,NE,SE 

15 Centennial 3N 2E 25 NW,NW,SE 

16 Central Park 3N 2E 2 NW,NE,NW 

17 Chamberlin #1 3N 2E 22 SE,NW,NE 

18 Chamberlin #2 3N 2E 22 SE,NW,NE 

19 Cliffside 3N 2E 15 SW,NW,NW 

20 Clinton 3N 2E 8 SW,NE,SW 

21 Cole 3N 1E 24 NE,NE,SE 

22 Country Club 3N 2E 28 SE,NW,NW 

23 Country Square 3N 1E 23 NW,NW 

24 Countryman Estates 3N 1E 23 SE,NW 

25 Edgeview 3N 1E 16 SE,NE 

26 Fisk 3N 2E 6 SW,SE,SE 
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27 Five Mile West #12 3N 1E 27 NW,SW 

28 Floating Feather 4N 1E 5 SESW 

29 Foxtail (aka Fox Tail #2) 4N 1W 24 SE,SW,SE 

30 Franklin Park 3N 2E 18 SW,NW,NE 

31 Frontier 4N 1E 34 SE,NE,SW 

32 Goddard 4N 1E 36 SW,NE,NW 

33 H.P. 4N 1E 27 SW,SE,NE 

34 Hidden Valley Estates #1 2N 1E 3 SE,SE 

35 Hidden Valley Estates #2 2N 1E 3 NE,SW 

36 Hillcrest 3N 2E 20 SE,SE,NE 

37 Hilton 3N 2E 17 SE,NE,SW 

38 Hummel 3N 2E 18 SW,NE,SW 

39 Idaho 3N 2E 4 NE,SW,SW 

40 Island Woods #1 4N 1E 16 NE,NW,SW (lot 5) 

41 Island Woods #2 4N 1E 21 NW,NW,NW 

42 J.R. Flat 2N 2E 2 SW,NW,NW 

43 Kirkwood 3N 2E 19 SW,NE,NE 

44 La Grange 3N 1E 34 NE,SW 

45 Logger 3N 2E 24 NW,SW,NW 

) 46 Longmeadow 3N 2E 13 NW,SW,NW 

47 Mac 3N 2E 32 SW,NW,NW 

48 Maple Hills #1 3N 1E 14 SW,NE,NE 

49 Maple Hills #2 3N 1E 14 SE,NE,NE 

so Market 3N 2E 35 NE,NE,NW 

51 McMillan 4N 1E 28 SE,SW,SW 

52 Mesa #2 (aka Warm Springs Mesa #2) 3N 2E 24 NE,SW,NE 

53 Mesa #3 (aka Warm Springs Mesa #3) 3N 2E 24 NE,SW,NE 

54 Overland #6 3N 2E 19 NW,NE,NW 

55 Paradise North 3N 1E 15 NE,SE 

56 Pioneer 2N 2E 22 NE,NW,NE 

57 Pleasant Valley 2N 2E 21 NW,NE,NW 

58 Raptor 2N 2E 17 NW,NW,NW 

59 Redwood Creek (aka Redwood Creek #1) 4N 1E 7 SWNW (lot2) 

60 River Run 3N 2E 24 NE,SW,SE 

61 Roosevelt #1 3N 2E 16 SW,NW,NW 

62 Roosevelt #3 3N 2E 16 SW,NW,NW 

63 Settlers 4N 1E 35 NW,NE,NW 

64 Sherman Oaks 3N 1E 23 SE, SE 

65 Sixteenth St. 3N 2E 9 SW,SE,NW 

66 Spurwing 4N 1W 23 NE,SW 
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67 Sunset West #1 3N 1E 36 SE,NE,SE 

68 Swift #1 3N 2E 30 SE,SW,SE 

69 Swift #2 4N 2E 30 SE,SW,SE 

70 Taggart #1 3N 2E 21 SW,NE,NE 

71 Taggart #2 3N 2E 21 SW,NE,NE 

72 Tenmile 2N 2E 17 NE,SE,NE 

73 Terteling 3N 2E 36 NE,SW,NE 

74 Twenty-seventh 3N 2E 4 SW,SW 

75 Veterans well 4N 2E 32 SW,SE,SE 

76 Victory 3N 1E 27 NE,NE 

77 Vista 3N 2E 28 NE,NE,NE 

78 Westmoreland 4N 2E 31 NE,NW,SW 

79 Willow Lane #1 4N 2E 32 NW,NW,NW 

80 Willow Lane #2 4N 2E 32 NW,SW,NW 

81 Willow Lane #3 4N 2E 32 NW,SW,NW 

The APOD list does not include wells acquired from Eagle Water Company. See 
discussion in in section V on page 6. 

Nor does this APOD list include the Ranney Collector points of diversion for the 
Marden Treatment Plant. Originally, two of the Marden Treatment Plant rights were 
included in the IMAP, but they were withdrawn from the IMAP transfer on 12/1/2017. 
The other Marden Treatment Plant rights were never included in the IMAP. (See 
footnote 3 on page 6 of this memorandum.) 

Veolia stopped using the Sherman Oaks well, as noted in SUEZ's 2017 
Supplement to the Update Report, addressing APODs at page 6 (6/26/2017). That would 
have reduced the number of APODs to 80 wells, which is the number stated in IDWR's 
StaffMemo at page 20 (1/14/2019). However, as noted in SUEZ's Response to IDWR 's 
Staff Memo (11/30/2020), Veolia later determined that the Sherman Oaks well would be 
reconstructed and put back into service. Veolia obtained a drilling permit for Sherman 
Oaks in 2022 and expects production to resume in the next few months. Accordingly, 
Veolia wishes to retain this well as an APOD. 

Note that in all previous APOD lists, Swift #2 was listed as being in section 31. 
That is incorrect. It is listed correctly here as being in section 30. See discussion of 
Swift #2 on page 18. 

This APOD list has some new "aka" clarifications on well names. 

In all other respects, this list of ground water APODs is identical to ( 1) Exhibit F 
to SUEZ 's Response to ID WR 's Staff Memo ( dated 1 l /30/2020), (2) Attachment B to 
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) 

United Water's Further Submission in Compliance with the Director's January 11, 2013 
Order (dated 2/13/2013), and (3) the spreadsheet Mike Lawrence emailed to Angie 
Hansen on 6/26/2023. 

Over the course of the IMAP proceedings, some APODs have been dropped for 
various reasons. All APODs on the current APOD list may be found on the original 2003 
IMAP submission, although in a couple of cases well names have changed. 

SUEZ's 2017 Supplement to the Update Report, Addressing APODs (dated 
6/26/2017) contained a discussion of "mini-APOD lists" for ground water right no. 
63-2892 and surface water right 63-12055 (both of which are associated with the Marden 
Treatment Plant). That discussion is now obsolete, because those rights were withdrawn 
from the IMAP on 12/1/2017. That withdrawal does not change the list of 81 APODs, 
because their points of diversion were never included in the APOD list. 

XII. RESPONSE TO "CONSIDERATIONS FOR SPECIFIC WATER RIGHTS 
AND PERMITS" IN STAFF MEMO 

Pages 22-27 of the Staff Memo identify a variety of "Considerations for Specific 
Water Rights and Permits." The bullet points beginning on page 24 are reproduced 
below, followed by Veolia's comments. 

Sta[{Report: 

• The Keen memo suggests that all the IMAP water rights and permits should 
receive standard condition number O 1 Q, which requires measurement and 
reporting upon future notification. IDWR is authorized to require installation of 
measuring devices. Idaho Code§ 42-701. There is no water district administering 
ground water rights in the area of the IMAP APOD wells. Nevertheless, Rights 
63-2500, 63-2874, 63-7067, 63-11467, 63-12334, 63-12192, and 63-19456 already 
have existing conditions requiring installation and ongoing maintenance of 
measuring devices. Given that these water rights already contain measuring 
device requirements and that Suez is seeking consistency among its water rights, 
all IMAP water rights and permits should be conditioned to require installation 
and maintenance of measuring devices. 

Veolia response: 

See proposed condition 9 (Documentation of quantity) and proposed condition 14 
(Measuring devices) in the Proposed Conditions memo. 
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Staff Report: 

• 53 of the 80 proposed APODs are within the Boise Front GWMA/Boise Front 
Moratorium Area. The moratorium limits the development of new water rights for 
the use of the L TG resource in this area. Several Suez ground water rights 
currently authorize at least one of these 53 wells as their original point of 
diversion. Permit 63-12310 is the only right in the IMAP proceeding with standard 
condition 073, which prohibits the use of water greater than 85°F. To avoid injury 
to L TG water users within the restricted area, IDWR should include standard 
condition 073 on all the IMAP rights and permits, unless the right or permit 
historically diverted L TG water. Also, IDWR should consider limiting the use of 
cold water (<85 degrees Fahrenheit) below 300 ft, the additional use of which may 
impact the L TG resource. If the right or permit historically diverted L TG water, a 
condition like 073 should be crafted to prevent Suez from increasing its use of the 
LTG resource. Note also that Idaho Code§ 42-2028(6) states that municipal 
purposes excludes "use of water from geothermal sources for heating." As a first 
step, it may be necessary to require Suez to submit information about which of its 
wells, if any, results in diversion of the L TG resource and which wells divert water 
from deeper than 300 ft in the Boise Front GWMA. 

Veolia response: 

See proposed condition 14 (Low temperature geothermal # 1) and proposed condition 15 
(Low temperature geothermal #2) in the Proposed Conditions memo. In short, Veolia 
agrees not to pump LTG water under the IMAP rights. However, Veolia does not believe 
it is appropriate or necessary to go beyond these standard conditions to impose new 
limitations on pumping of cold water under existing IMAP rights within the Boise Front 
GWMA. Diversion under these rights is already authorized and will not increase as a 
result of the transfer. As for the suggestion that Veolia submit additional information 
about its wells, Veolia is happy to do so on an informal basis, but this should not be tied 
to IMAP approval. 

Staff Report: 

• Suez requests volume limitation removal via reduction of the diversion rate for 
rights; 63-3411, 63-3457, 63-7979, 63-7998, 63-8011, 63-8248, 63-8385, 63-8405, 
63-8635,63-9384,63-10150,63-10391, 63-10945,63-11090A,63-11467,63-
11990, 63-12334, and permit 63-1 1878. Suez also requests removal of combined 
limit conditions on rights 63-3457, 63-4395, 63-7641, 63-8385, 63-8405, 63-
10150, 63-10945, and 63-11558 .. Suez proposes removing combined limits by 
assigning the rate and/or volume to the most senior right. For Rights 63-8385 and 
63-10150, this process results in a diversion rate of O cfs, rendering them useless. 
IDWR should require Suez to state whether it intends to abandon Rights 63-8385 
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and 63-10150. Attachment 2: IMAP Rights table summarizes the rights proposed 
diversion rates after removal of volumes and combined use limitations. 

Veolia response: 

Veolia has agreed to abandon 63-8385 and 63-10150. See discussion in section Von 
page 6 of this memorandum. Regarding the removal of volume and combined use limits, 
note the discussion that follows Veolia's proposed condition 5 in the Proposed 
Conditions memo. This explains how these rights would be administered under the 
APOD administration condition in the event of a well interference claim. 

Staff Report: 

• Suez requests the removal of combined use limits on Rights 63-11558 and 63-
12363. Right 63-12363 is not included in the IMAP, possibly because it is limited 
to Fire Protection purposes. In order to modify Right 63-12363 as requested, Suez 
needs to include this right in the IMAP proceeding as an associated water right or 
submit a separate transfer application to IDWR. However, Suez's proposal for 
eliminating combined use limits would result in a diversion rate reduction for 
Right 63-12363, which IDWR would not usually do to an associated right. IDWR 
should consult Suez regarding its intent for Right 63-12363. See Note 13 of 
Attachment 2: IMAP Rights table for further information regarding this proposal 
and combined limit. 

Veolia response: 

Veolia now proposes to withdraw water right no. 63-11558 from the IMAP. See 
discussion in section VI on page 8 of this memorandum. 

Staff Report: 

• As noted in the enlargement analysis above, Suez requests a nature of use change 
for Rights 63-10945, 63-11990, and 63-12362. Limited information is currently 
available regarding the historic extent of consumptive use associated with the 
rights, especially Right 63-11990. See Note 4, 6, and 7 in attachment 2: IMAP 
Rights table for additional considerations regarding changes proposed to these 
rights. This table also shows the rights' proposed post-transfer rates and beneficial 
uses based on the information currently available and IDWR policy. These rates 
and beneficial uses differ from those proposed by the applicant per the 2013 
Further Submission. 

Veolia response: 
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On 6/7/2023, Chris Meyer sent a letter on behalf of Veolia to Manuel Rauhut agreeing to 
accept the quantities for nos. 63-10945, 63-11990 as called for in the Rauhut Memo. 
Veolia now proposes to abandon no. 63-12362 (used solely for fire protection). See 
discussion in section VII on page 8 of this memorandum. 

Sta({Report: 

• If the Fire Protection use remains on Rights 63-10945, 63-11990, and 63-12362, 
standard condition 077 (stating fire protection use is restricted to fighting or 
repelling an existing fire) should be included on the rights. 

Veolia response: 

Although Veolia would agree to the standard fire protection condition on any water right 
with a separate fire protection component, the issue is mooted by Veolia's request to 
eliminate the fire protection components of nos. 63-10945 and 63-11990 and to abandon 
no. 63-12362. 

Staff Report: 

• The IMAP proposes to change the diversion rate, volume, and/or nature of use for 
the following rights: 63-3411, 63-3457, 63-4395, 63-7979, 63-7998, 63-8011, 63-
8248, 63-8405, 63-8635, 63-9384, 63-10391, 63-10945, 63-11090A, 63-11467, 
63-11990, 63-12334, and for permit 63-11878.6 IDWR standard condition 205 
should be added to these rights confirming that the changes to the elements of the 
rights was intended. Condition 205 states: "The approval of this transfer redefines 
all of the elements of this water right, and the new use of water authorized by this 
approval shall constitute the full extent of the right." 

Veolia response: 

See proposed condition 16 (Redefinition of elements) in the Proposed Conditions memo. 

Staff Report: 

• Right 63-10945 has a condition stating, "The right holder shall provide streamflow 
augmentation water or other action determined to be appropriate to protect prior 
surface water or ground water rights. Such streamflow augmentation or other 

6 This list of rights does not include rights likely rendered obsolete (63-8385 and 63-
10150) as mentioned above. [This is footnote 16 in the Staff Memo.] 
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action will be required only upon a determination of need and applicability by the 
Director." The condition is vague and should be removed from the right. 

Veolia response: 

Veolia agrees. The condition should be dropped from No. 63-10945 (and any other right 
on which it appears). 

Staff Report: 

• Right 63-11090A has a condition stating well( s) previously used for the right shall 
be properly abandoned. IDWR should consider whether the applicant is in 
compliance with this condition and if the condition can be removed. 

Veolia response: 

This condition should be removed. Veolia never acquired the other wells associated with 
the parent right, and cannot physically abandon them. There were three "Crandlemire 
wells" originally associated with parent right 63-11090. Veolia acquired a portion of that 
right and one of the three wells- the one known as "Crandlemire 3" ( the irrigation well 
in the SESW of Section 5). Crandlemire 3 was later replaced by Veolia' s Floating 
Feather well. Parent right 63-11090 had a point of diversion authorized in the SWSW of 
Section 5, but Veolia never acquired any interest in points of diversion in that quarter­
quarter (Crandlemire 1 and 2). It appears that the other two wells are in use by someone 
other than Veolia. Specifically, Kurt Newbry (Veolia's hydrogeologist) found two 8-inch 
wells in the SWSW of Section 5 that have not been abandoned and are still in use by a 
home. Veolia has never had any ownership or control over these wells, and cannot 
comply with the condition to abandon them. 

Staff Report: 

• Rights 63-103 86, 63-10688, and 63-11232 currently authorize a single point of 
diversion. Their unique diversion points are not included in the 80 APODs 
proposed in the IMAP proceeding. Right 63-11467 and permit 63-11878 currently 
authorize two points of diversion, only one of which is included in the 80 APODS 
proposed in the IMAP proceeding. IDWR should contemplate stating the original 
point of diversion for administration purposes. 

Veolia response: 

Right 63-10386 was originally associated with a well at the Marden Treatment Plant, but 
that well was abandoned in 1992 which is why it is not in the APOD list. 
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Right 63-10688 is associated with the Swift #2 well, which is incorrectly listed in the 
APOD list as being in Section 31, T4N, R2E. It is actually in Section 30. (This has been 
corrected on the APOD list set out in section XI on page 10.) 

Right 63-11232 was originally associated with the Hope well, but that well was 
abandoned in 2016 which is why it is not in the APOD list. 

Right 63-11467 is associated with two wells (Island Woods #1 and #2). Island Woods #1 
is correctly identified in NWSW (Lot 5) of Section 16, T 4N, R 1 E. Island Woods #2 in 
the SWSW of the same section, and is so identified in the APOD list. However, Right 
63-11467 incorrectly identifies the second unnamed well (which is Island Woods #2) as 
being located in the NWNW of Section 21, about 200 feet south of the boundary with the 
SWSW of Section 16. Thus, it appears that the point of diversion listed in the SWSW of 
Section 16 is in error, and it should be the NWNW of Section 21 ( corresponding to the 
correct location of Island Woods #2). In other words, there is no missing well; both are 
included in the APOD list. 

Concerning right 63-11878, it is unclear whether it is authorized for one or two points of 
diversion. IDWR's online database shows only one point of diversion in the SWNW of 
Section 7, T4N, RlE (which is known as the Redwood Creek well, aka Redwood 
Creek # 1 ). However, an additional point of diversion in the SENW of Section 7 is listed 
in the September 3, 1998 Amendment of Permit included in Appendix H to the August 1, 
2002 beneficial use field exam report submitted to IDWR by Ed Squires. In any event, 
Mr. Squires' narrative to the report explains that "Redwood Creek Well #2 (point of 
diversion in the SE 1/4, NW 1/4, Section 7) was never developed and should be dropped 
from the License." 

In sum, the rights referenced in the bullet point above identify wells (sometimes 
inaccurately) that are in the APOD list or they identify wells that were never built or have 
been abandoned. This moots the concern raised in the bullet point. There is no need to 
add any descriptions of additional original points of diversion (which were never 
constructed or have been abandoned) for APOD administration purposes, because these 
non-existent wells cannot cause injury. 

Staff Report: 

• IDWR practice is to include standard condition T 19 on Snake River Basin 
Adjudication ("SRBA") decreed rights. Condition Tl 9 states that the right is 
subject to the general provisions of the SRBA Final Unified Decree. Condition 
T19 should be included on SRBA decreed rights. 

Veolia response: 
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See proposed condition 17 (SRBA general provisions) in the Proposed Conditions memo. 

Staff Report: 

• IDWR has completed or nearly completed beneficial use field reports and draft 
licenses for Permits 63-11878, 63-12140, and 63-12310. For these three permits, 
the elements (including approval conditions) in the draft licenses should form the 
basis for any IMAP approval of the amendments proposed for the permits. 

Veolia response: 

Veolia has not seen the draft licenses for these rights. We do not see anything in these 
permits that suggests the need for any conditioning beyond the conditions set out in the 
Proposed Conditions memo. By the way, how the IMAP permits will now be licensed 
(in light of the 2020 amendment providing for incremental licensing of RAFN permits) 
raises some interesting questions. 7 To further complicate things, proof already has been 
submitted for these permits, but that proof was based on the prior licensing protocol 
(installed capacity) rather than the new protocol (actual, system-wide use). Fortunately, 
we do not need to resolve these licensing questions before IMAP approval. 

Staff Report: 

• Permit 63-12192 currently has a condition stating the right holder should ensure 
use of the permit does not result in a prior right's well exceeding a reasonable 
pumping level without compensation or mitigation. Additionally, this permit is 
conditioned to require collection and future reporting of ground water level and 
production data. Any IMAP approval should address whether these requirements 
should be carried forward on permit 63-12192 or on all rights and permits 
authorized to use this permit's points of diversion. 

Veolia response: 

These conditions are specific to the original wells this right was associated with in the 
SESW of Section 5 (the Floating Feather well) and in the SWNW of Section 7 (the 

7 The process would be straightforward for a municipal provider with a single RAFN 
permit. Things get more complicated where a provider holds multiple RAFN permits ( or, worse 
yet, a combination ofRAFN and non-RAFN permits). Where multiple RAFN permits are 
involved, the incremental licensing will need to occur on a systemwide basis (for all rights 
serving the same system) with the incremental use allocated, presumably, to the most senior 
permits. 
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Redwood Creek well), both in T4N, R 1 E. If these conditions continue after the IMAP, 
they should be limited to the Floating Feather and Redwood Creek wells. 

Staff Report: 

• Permit 63-12452 is conditioned to require monitoring of water levels in the 
production well and nearby domestic wells. Additionally, this permit has a 
condition requiring the owner to report water diversions and water levels from the 
production well. IDWR should consider whether to include these conditions on all 
permits and rights that authorize use of these points of diversion as part of the 
IMAP approval. 

Veolia response: 

See proposed condition 18 (Floating Feather well) in the Proposed Conditions memo. 

Staff Report: 

• Permit 63-12464 has standard condition 120, which authorizes IDWR to require 
the right holder to off-set its depletions to the Lower Snake River flows when 
needed for salmon migration purposes. IDWR practice is to retain a version of the 
condition ( standard condition 103) when licensing a permit previously conditioned 
in this manner. 

Veolia response: 

See proposed condition 19 (Salmon flow mitigation) in Proposed Conditions Memo. 

Staff Report: 

• Permit 63-12464 is conditioned to clarify that the water right permit does not 
authorize the construction of any new well, or the deepening or enlargement of 
any existing well. IDWR practice is to remove this condition at licensing. 

Veolia response: 

Veolia agrees. The condition should be dropped from No. 63-12464 (and any other right 
on which it appears). 

Staff Report: 

• Permits 63-12452, 63-12464, and 63-12516 currently have a condition limiting the 
water-bearing zone ("WBZ") from which water can be diverted under the water 
rights. The points of diversion for all three of these permits are within the area 
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where IDWR would normally keep the WBZ condition when licensing permits. 
To avoid injury to senior Boise River water rights, IDWR should restrict the points 
of diversion for these permits to the established water bearing zones. The 
restriction should be placed on all the IMAP rights if the points of diversion 
developed for these permits will be included among the APODs on all the IMAP 
rights and permits. If the water bearing zones actually developed have not yet 
been recorded by IDWR in a beneficial use field report, IDWR may need to seek 
the information from Suez. 

Veolia response: 

See proposed condition 20 (Water bearing zone) in in the Proposed Conditions memo. 

XIII. STATUS OF COUNSEL 

Note that Christopher Yorgason no longer represents the City of Middleton. It is 
Veolia's understanding that in 2021 Mr. Yorgason was replaced by Mark Hilty. 
However, no notice of substitution of counsel has been filed in the IMAP proceeding. 

It is likely that others have changed as well. 

XIV. STATUS OF PROTESTS AND PARTICIPANTS 

All protests to the IMAP have been resolved. In some cases, prior parties have 
withdrawn completely from the IMAP proceedings. In other cases, they remain either 
interested parties or full parties. Only two of the protest withdrawals are conditional­
those of ( 1) NMID and Settlers and (2) Boise Project et al. 

The discussion below is largely consistent with that in SUEZ's Summary of 
Parties, Settlements, and Conditions dated 5/23/2018, except for some minor 
inaccuracies in the prior document and to the extent that subsequent events have 
occurred. For example, the description of what was then a proposed settlement with 
Boise Project is now obsolete and inaccurate to some extent. 8 

8 On 5/21/2018 counsel for Veolia shared via email a draft settlement document (which 
had been informally agreed to by counsel). That version, which contained no side agreement, 
was discussed in SUEZ's Summary of Parties, Settlements, and Conditions dated 5/23/2018. At 
a status conference on 5/31/2018, IDWR staff informed the parties that it is unlikely that IDWR 
would be able to include some of the proposed conditions in the draft Boise Project settlement, 
and recommended that the parties enter into a side agreement to implement the provisions 
limiting how Veolia would be allowed to "fill the gap." This is documented in paragraph 7 of 
the 20 I 8 BP Side Agreement. At that status conference, the Hearing Officer asked staff to 
prepare an outline of potential conditions that IDWR had authority to impose, which led to the 

IMAP WRAP-UP NOTES (10/9/2023) Page 21 of 107 
30-147: IMAP Wrap-Up Notes (10-9-2023) (sent to IDWR)( l 8020877.1 ).docx Printed I 0/9/2023 4:55 PM 



A. Protest withdrawn unconditionally; no longer a 
participant 

(1) Eleanor Chase 

On 3/11/2003, Veolia entered into an agreement with the Estate of Eleanor I. 
Chase to resolve its protest. On 3/18/2003, the Estate withdrew its protest unilaterally 
and unconditionally. The withdrawal of protest made no reference to the side agreement. 
The Estate is no longer a participant in the IMAP proceedings. 

(2) Terteling 

On 10/20/2004, the Terteling Company and T-7, LLC ( collectively "Terteling") 
withdrew their petition to intervene. Terteling is no longer a participant in the IMAP 
proceedings. A side agreement was entered into by the parties, but it was not made part 
of the record in these proceedings and is not intended to be enforceable by IDWR. Nor 
does it give rise to third party rights. It was discovered in 2011 that the withdrawal was 
not on file with IDWR. Accordingly, Veolia submitted a copy of the withdrawal on 
10/19/2011. 

(3) BuRec 

On 7/19/2012, the U.S. Bureau of Reclamation unilaterally and unconditionally 
withdrew its protest. The Bureau is no longer a participant in the IMAP proceedings. 
Veolia has no agreement with the Bureau with respect to the IMAP. 

(4) Pioneer 

Pioneer Irrigation District unconditionally and unilaterally withdrew its protest on 
12/5/2012. It is no longer a participant in the IMAP proceedings. 

(5) City of Star 

On 1/28/2013, the City of Star unilaterally and unconditionally withdrew its 
protest and stated that it no longer wished to participate in the IMAP proceeding. 

(6) City of Pocatello 

The City of Pocatello never filed a protest or motion to intervene in the IMAP. Its 
first appearance was City of Pocatello 's Notice Reaffirming Participation ( dated 

memorandum from Shelley Keen dated 6/29/2018. In response to IDWR feedback, the 
5/21/2018 draft was modified to become the 6/11/2012 Stipulated and Conditional Withdrawal 
of Protest and the 7/9/2018 side agreement. 
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7/18/2012), in which the City incorrectly stated that "it intends to maintain its status as a 
party." IDWR thereafter listed Pocatello as an "interested party" in the IMAP. On 
6/5/2017, Pocatello filed its request to withdraw entirely from proceedings. The filing 
acknowledged that Pocatello never filed a motion to intervene and stated that it "no 
longer wishes to participate in the matter." 6/5/2017 Withdrawal, 1r 3. 

B. Protest withdrawn unconditionally; remain an interested 
l!!m: 

In response to Veolia' s request for clarification of party status, the Hearing Officer 
issued an order on 9/11/2017 setting the party status for all IMAP participants. Some 
entities were listed as "interested parties," giving them the right to remain on the service 
list but not to participate as parties to the proceeding. 

(1) City of Eagle 

Eagle unilaterally and unconditionally withdrew its protest to the IMAP on 
7 /3 l /2007. Eagle has continued to be listed as an interested party in the IMAP. There is 
no agreement in place between Veolia and Eagle respecting the IMAP. 

(2) City of Kuna 

Kuna unilaterally and unconditionally withdrew its protest to the IMAP on 
1/11/2008. Kuna has continued to be listed as an interested party in the IMAP. Veolia 
and Kuna have entered into private agreements respecting their service territories, and 
they have entered into a stipulation resolving Veolia's protest of a transfer application by 
Kuna. There is no agreement in place between them respecting the IMAP. 

C. Protests withdrawn unconditionally; remain a full party 

(1) City of Boise 

On 7 /17/2012, Boise unilaterally and unconditionally withdrew its protest, and 
requested that its party status be changed to Intervenor in support of the IMAP. 

(2) City of Meridian 

On 12/10/2013, the City of Meridian entered into a mutual cooperation agreement 
with Veolia ("2014 Meridian MCA"). In paragraph 11 of that agreement, Meridian 
agreed to withdraw its protest and request to designation as an intervenor in "general 
support of the IMAP." 

In accordance with that agreement, Meridian formally withdrew its protest 
unconditionally on 12/30/2013 ("2013 Meridian Protest Withdrawal"). The city 
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requested that it be designated "an independent intervenor in general support of the 
IMAP." 2013 Meridian Protest Withdrawal, p. 1. 

Veolia submitted a copy of the 2013 Meridian MCA in the IMAP proceeding on 
1/9/2014. The 2014 Meridian MCA is not intended to be enforceable by IDWR. Nor 
does it give rise to third party rights. 

(3) City of Caldwell 

On 2/28/2014, the City of Caldwell entered into a mutual cooperation agreement 
with Veolia ("2014 Caldwell MCA"). In paragraph 11 of that agreement, Caldwell 
agreed to withdraw its protest and to request designation as an intervenor in "general 
support of the IMAP." 

Although Caldwell never filed a paper to that effect, its obligation to withdraw its 
protest was fulfilled by Veolia's submission of a copy of the 2014 Caldwell MCA on 
3/14/2014. The 2014 Caldwell MCA is not intended to be enforceable by IDWR. Nor 
does it give rise to third party rights. 

(4) Star Sewer & Water District 

On 2/14/2018, Star Sewer & Water District unconditionally withdrew its protest 
but remains a party. Specifically, it requested "that its status be changed to that of an 
independent intervenor in general support of the IMAP." 2018 Star Protest Withdrawal, 
p. 1. 

The withdrawal of protest included as an exhibit a copy of a mutual cooperation 
agreement entered into by the District and the applicant. This agreement was submitted 
for the purpose of documenting the District's general support for long-term planning. It 
is not intended to be enforceable by IDWR. Nor does it give rise to third party rights. 

(5) City of Middleton 

On 6/21/2018, Middleton unconditionally withdrew its protest and sought 
designation as an independent intervenor in general support of the IMAP. 

Middleton's withdrawal of protest included as an exhibit a copy of a mutual 
cooperation agreement entered into by Middleton and the applicant. This agreement was 
submitted for the purpose of documenting the city's general support for long-term 
planning. It is not intended to be enforceable by IDWR. Nor does it give rise to third 
party rights. 
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D. Protests withdrawn with conditions; remain a party 

(1) NMID and Settlers 

On 4/18/2018, Veolia's predecessor entered into separate but identical side 
agreements (memorandums of understanding) with NMID and Settlers Irrigation District. 
Those agreements are private and have not been submitted for the record in the IMAP or 
any other proceeding. Nor were these agreements referenced in the withdrawal of 
protests. However, the agreements were referenced in SUEZ's Summary of Parties, 
Settlements, and Conditions ( dated 5/23/2018). 

On the same day, NMID and Settlers filed a joint withdrawal of their protests and 
requested a change in their status from protestants to intervenors. 

The stipulated withdrawal of protest included three conditions related to the 
IMAP: 

First, approval of the IMAP will include an APOD condition on the face of each 
right that is along the lines of various submissions and descriptions of APODs provided 
by Veolia. 2018 NMJD/Settlers Protest Withdrawal, Ir 4, p. 2. 

Second, withdrawal of the protests is "based on the inclusion of such a reopener 
condition" in IDWR's approval of the IMAP. 2018 NMID/Settlers Protest Withdrawal, 
Ir7,p.3. 

Third, the "understanding" that NMID and Settlers would be allowed to intervene 
in any future reopening of the IMAP pursuant to the reopener condition. 2018 
NMID/Settlers Protest Withdrawal, lr 8, p. 3. 

(2) Boise Project et al. 

On 6/11/2018, Boise Project Board of Control, Big Bend Irrigation District, Boise­
Kuna Irrigation District, and Wilder Irrigation District ( collectively, "Boise Project") 
filed a Stipulated and Conditional Withdrawal of Protest. The stipulation referenced, but 
did not attach, a private side agreement among the parties (which was subsequently 
executed on 4/26/2018). That side agreement is not part of the record in the IMAP 
proceedings. 

The withdrawal of the Boise Project protests is contingent on two actions by 
IDWR in its approval of the IMAP. 

First, IDWR must approve the IMAP with a 50-year planning horizon and a total 
quantity of 370.87 cfs (as set out in Veolia's Master Water Plan). 2018 BP Protest 
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Withdrawal at p. 2 (4th paragraph); 2018 BP Side Agreement at p. 3 (first paragraph 
under "Terms of Agreement"). 

The settlement agreement does not specify what happens if the IMAP is approved 
with a shorter planning period or for a smaller total quantity. Given that these terms were 
included for Veolia's benefit, the provision should be understood to mean that the 
agreements become effective if the IMAP is approved under either these terms or for a 
smaller quantity or duration that Veolia finds acceptable. In other words, if the IMAP 
were approved for a smaller quantity or duration, Veolia would have the option to back 
out, but Boise Project does not. In the event that the IMAP were approved for a larger 
quantity or duration than that sought by the applicant (which, of course, will not happen), 
Boise Project would have the option to back out of its protest withdrawal. 

Second, IDWR must include a reference to the 2018 BP Side Agreement in each 
water right approved as part of the IMAP. The agreement makes clear, however, that it is 
not a part of those water rights and is enforceable only by the parties. Section 20 of the 
2018 BP Side Agreement provides that it is judicially enforceable by way of specific 
performance or other appropriate relief, but not by nullification ofIDWR's approval of 
the IMAP. 

The 2018 BP Protest Withdrawal is not contingent upon the imposition of a 
reopener condition. However, it expresses support for such a condition: "The Irrigation 
Entities do not oppose, and would welcome, the imposition by IDWR of a reopener 
condition on the approval of the IMAP allowing IDWR to re-evaluate SUEZ's future 
water needs prior to the conclusion of the 50-year planning horizon." 2018 BP Protest 
Withdrawal, p. 3. 

XV. TIMELINE OF KEY EVENTS 

Note: Words in italics are actual document names. Words not in italics are descriptions 
or comments. 

Date Plaver Document or event Description / comment 
1928 Veolia Boise Water Corporation 

founded 
1995 Veolia Boise Water Corporation 

became United Water Idaho 
Inc. 

5/4/2001 Veolia Original IMAP filed The planning horizon ran from 2000 to 2050. 
The planning horizon was changed to 2015 
to 2065 in the 2065 Master Water Plan dated 
4/28/2017. 

3/20/2002, Veolia Amended IMAP filed This amendment and the errata pre-dated 
errata on publication of the applications by IDWR. 
7/15/2002 
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4/4/2002 IDWR Notice of IMAP published in 
and various newspapers 
4/11/2002 
3/18/2003 Chase Estate of Eleanor Chase The Chase Estate withdrew its protest 

withdrew protest unconditionally and is no longer a participant 
in the IMAP. 

4/9/2003 Veolia Further amendments to IMAP These updates and corrections were entered 
("2003 IMAP") by hand by the Applicant on the prior 

application at the direction of IDWR. The 
2003 IMAP (as updated from time to time) is 
the current, pendinq IMAP application. 

9/25/2003 Veolia UWID 's Submission of Although submitted unilaterally by Veolia, 
Proposed Conditions this proposal was based on discussions with 

municipal protestants, notably the cities of 
Meridian and Caldwell. These proposed 
conditions were made obsolete by a side 
agreement entered into the 2003 
Meridian/Caldwell Withdrawal and were 
formally withdrawn by Veolia on 11/25/2003. 

11/24/2003 Merid ian Stipulation and Withdrawal of This withdrawal was conditioned upon 
and Protests of the City of Meridian IDWR's agreement to certain conditions for 
Caldwell and the City of Caldwell IMAP approval. Those conditions were not 

agreed to by IDWR, so this withdrawal (and 
associated side agreements) never went into 
effect. Instead, th is withdrawal was 

) 
superseded by the 12/10/2013 MCA with 
Meridian and the 2/28/2014 MCA with 
Caldwell , which led to the unconditional 
withdrawal of their protests . 

11/25/2003 Veolia Withdrawal of Proposed The 11/24/2003 stipulation with Meridian and 
Conditions of September 25, Caldwell included new proposed conditions 
2003 that superseded those proposed by Veolia 

on 9/25/2003. According ly, the 9/25/2003 
proposed conditions were withdrawn. 

12/18/2003 IDWR Order Re Motion for Stay IDWR stayed the IMAP proceeding pending 
resolution of Veolia 's claims in the SRBA. 
The stay remained in effect for 8 ½ years. 

10/20/2004 Terteling Terteling withdrew petition to Terteling withdrew its protest unconditionally 
intervene and is no longer a participant in the IMAP. 

For some reason , this withdrawal was not 
placed in the IMAP record by Terteling. On 
10/19/2011, Veolia submitted a copy of the 
withdrawal. 

7/31/2007 Eagle City of Eagle withdrew its Eagle withdrew its protest unconditionally, 
protest but remains an interested party. 

1/11/2008 Kuna City of Kuna withdrew its Kuna withdrew its protest unconditionally, but 
protest remains an interested party. 

10/6/2011 Veolia UWID's motion to lift stay Following issuance of partial decrees for all 
Veolia water rights , Veolia asked that the 
IMAP stay be lifted. 

6/6/2012 IDWR Order lifting stay This began the phase of the proceeding 
informally referred to as the "IMAP 
Relaunch." 
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l 
7/17/2012 Boise Notice Reaffirming Participation The City of Boise withdrew its protest 

and Declaration of Party Status unconditionally and requested that its party 
status be realigned as intervenor in suooort. 

7/18/2012 Pocatello City of Pocatello 's Notice This was Pocatello's first appearance in the 
Reaffirming Participation IMAP; it never filed a protest or motion to 

intervene. Pocatello withdrew on 6/5/2017. 
7/19/2012 BuRec The Bureau of Reclamation The Bureau withdrew its protest 

withdrew its protest unconditionally and is no longer a participant 
in the IMAP. 

8/8/2012 IDWR Order Affirming Party Status Director Spackman's order established the 
and Notice of Status party status of each participant in the IMAP 
Conference proceedings. 

8/14/2012 Veolia United Water's Statement This was filed in response to a request by 
Updating and Explaining the IDWR in a 7/24/2012 status conference that 
IMAP Relaunch Veolia update information in the original 

IMAP. Errata to this submission were filed 
on 8/28/2012. 

11/14/2012 Boise Boise Project et al. filed motion Boise Project argued that the IMAP should 
Project to dismiss IMAP be dismissed because it is obsolete. 

12/5/2012 Pioneer Pioneer Irrigation District's This was an unconditional withdrawal of 
Withdrawal of Protest protest. Pioneer is no longer a participant in 

the IMAP. 
1/11/2013 IDWR Order Denying Motion to Director Spackman denied Boise Project's 

Dismiss Integrated Municipal 11/14/2012 motion to dismiss IMAP, but 
Application Package (IMAP) declared that original IMAP information is 

stale and needs to be updated . 
1/28/2013 Star City of Star withdrew its protest Star withdrew its protest unconditionally and 

is no lonqer a participant in the IMAP. 
2/13/2013 Veolia United Water's Further This was Veolia 's attempt to comply with the 

Submission in Compliance with Director's request for more information about 
the Director's January 11, 2013 changes in circumstances between the initial 
Order filing of the IMAP and the Relaunch . 

Ultimately, it became necessary for Veolia to 
employ Professor Church to undertake a 
multi-year reevaluation of RAFN, leading to 
the 2065 Master Water Plan submitted on 
4/28/2017. 

12/10/2013 Meridian 2013 Mutual Cooperation In this MCA, Meridian agreed to withdraw its 
and Veolia Agreement Between the City of protest unconditionally and request to realign 

Meridian and United Water its party status to an intervenor in support of 
Idaho Inc. the IMAP. This private agreement contains 

no provisions bearing on IDWR's approval of 
the IMAP. 

12/30/2013 Meridian City of Meridian 's Notice of This was an unconditional withdrawal of 
Withdrawal of Protest and protest. Meridian remains in the IMAP as a 
Request to Change Status to party in support of the IMAP. 
Intervenor 

1/9/2014 Veolia United Water's Submission of This is the agreement referenced in 
2013 Mutual Cooperation Meridian's 12/30/2013 withdrawal of protest. 
Agreement with the City of 
Meridian 

IMAP W RAP-UP NOTES (10/9/2023) Page 28 of 107 
30-147: IMAP Wrap-Up Notes ( 10-9-2023) (sentto IDWR)( l 8020877. 1 ).docx Pri nted I 0/9/2023 4:55 PM 



2/28/2014 Caldwell 2014 Mutual Cooperation In this MCA, Caldwell agreed to withdraw its 
and Veolia Agreement Between the City of protest unconditionally and request to realign 

Caldwell and United Water its party status to an intervenor in support of 
Idaho Inc. the IMAP. 

3/14/2014 Veolia United Water's Submission of Caldwell's promise to withdraw its protest (in 
2014 Mutual Cooperation the 2/28/2014 MCA) was accomplished 
Agreement with the City of through Veolia's submission of this 
Caldwell agreement to IDWR. This was done with 

Caldwell 's approval. 
10/1/2015 Veolia United Water Idaho Inc. Articles of Amendment filed with Idaho 

became SUEZ Water Idaho Inc. Secretary of State. 
4/28/2017 Veolia Master Water Plan for the In response to the Order of 1/11/2013, Veolia 

Years 2015 to 2065 aka 2065 undertook a new, comprehensive 50-year 
Master Water Plan RAFN projection, pushing out the start and 

end of the planning horizon by 15 years. 
The document was initially signed on 
9/23/2016, with errata on 4/28/2017 (the day 
it was submitted to IDWR). 
Exhibit 2 is a spreadsheet of all IMAP and 
non-IMAP water rights in Veolia's portfolio 
(as of that date), including their associated 
pre-IMAP APODs, if anv. 

4/28/2017 Veolia Submission of 2065 Master This placed the 2065 Master Water Plan into 
Water Plan to IDWR the I MAP record . 

4/28/2017 Veolia SUEZ's 2017 Update Report on This explained the changes reflected in the 

) IMAP and 2065 Master Water 2065 Master Water Plan . 
Plan 

6/5/2017 Pocatello Pocatello's Entry of Pocatello never filed a protest or motion to 
Appearance and Request to intervene. Pocatello is no longer a 
Withdraw from Proceedings participant in the IMAP proceedings. 

6/26/2017 Veolia SUEZ's 2017 Supplement to This supplement said that the Sherman Oaks 
the Update Report, Addressing well had been abandoned and was no longer 
APODs an APOD. Veolia's 11/30/2020 response 

noted that Sherman Oaks may be 
reconstructed and should be kept on the 
APOD list. 
Note: The discussion of "mini-APODs" in this 
supplement is now obsolete. The Ranney 
collector rights in the IMAP (one ground 
water right and one surface right} were 
withdrawn on 12/1/2017 (corrected version, 
initially filed 11/28/2017). 

8/24/2017 IDWR Status conference APODs were discussed at this status 
conference, giving rise to Veolia's 
submissions of 9/11/2017 and 11/3/2017. 

9/11/2017 Veolia SUEZ's Further Explanation of This was a broad overview discussion of 
APOD condition language APODs. It did not address the specific issue 

of whether a curtailed original well may be 
diverted from APODs outside the curtailment 
zone. 
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l 
9/11/2017 IDWR Order Amending Caption to Hearing Officer Cefalo's order established 

Reflect Name Change and the party status of each participant in the 
Updating Party Status and IMAP proceedings. 
Service List; Notice of Status 
Conference 

10/5/2017 Veolia SUEZ's discussion of RAFN Veolia urged that the term "RAFN right" 
versus non-RAFN rights should apply to any water right that has been 

subjected to a gap analysis in a new 
appropriation or transfer proceeding. Thus 
every IMAP right is a RAFN right. Dividing 
IMAP rights (or portions thereof) into those 
"used now" vs. "reserved for future needs" is 
unworkable and inconsistent with the statute 
and quidance. 

11/3/2017 Veolia SUEZ's Discussion of Surface This is now obsolete. As of 12/1/2017, all 
WaterAPODs surface rights have been withdrawn from the 

IMAP. 
11/9/2017 IDWR Status conference APODs were discussed at this status 

conference, giving rise to Veolia 's 
submission of 11/28/2017. 

11/28/2017 Veolia SUEZ's Submission of This explains why water under a right whose 
Supplemental Authority on original well is subject to curtailment because 
APODs it is within the curtailment zone may be 

diverted at APODs outside the curtailment 
zone. 

12/1/2017 Veolia SUEZ's Notice of Withdrawal of This is the withdrawal of the only Ranney 
Water Right Nos. 63-2892 and collector ground water right and the only 
63-12055 (Corrected) surface water right in the IMAP. This filing 

corrected a typographical error in the footer 
of an identical withdrawal on 11/28/2017. 

2/14/2018 Star Star Sewer & Water District The sewer district withdrew its protest 
Sewer withdrew its protest unconditionally, but remains a party. 

4/18/2018 NMID, MOU between NMID and SUEZ These MOUs are two identical side 
Settlers, and agreements entered into in conjunction with 
and Veolia MOU between Settlers the 4/18/2018 stipulation for withdrawal of 

Irrigation District and SUEZ Settlers' and NMID's protests . These private 
agreements are not in the IMAP record. 
They were not referenced in the 4/18/2018 
stipulation, and need not be referenced in 
the IMAP approval. (This is in contrast to the 
side aqreement with Boise Project.) 

4/18/2018 NMID, Stipulation for Withdrawal of The withdrawal of the Marden Treatment 
Settlers , Protests and Request to Plant water rights on 12/1/2017 paved the 
and Veolia Change Status to Intervenor by way for the MOUs and this stipulation with 

Nampa & Meridian Irrigation NMID and Settlers. They withdrew their 
District and Settlers Irrigation protests unconditionally, but remain parties . 
District The withdrawals of protest were conditioned 

upon (1) the inclusion of a reopener in 
IDWR's approval of the IMAP and (2) the 
understanding that they would be allowed to 
intervene in any future IMAP proceedinq. 
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5/21/2018 Veolia Draft version of: Stipulated and Chris Meyer sent this draft via email to the 
Conditional Withdrawal of Hearing Officer and IMAP participants. This 
Protest version contained no side agreement. In 

response to IDWR feedback at the 5/31/2018 
status conference, this version was modified 
into what became the 6/11/2018 withdrawal 
of protest and the 7/9/2018 side agreement. 

5/23/2018 Veolia SUEZ's Summary of Parties, Note that the description of the anticipated 
Settlements, and Conditions settlement with Boise Project describes the 

5/21/2018 draft which predated the final 
settlement documents of 6/11/2018 and 
7/9/2018. Consequently, that discussion is 
obsolete and inaccurate in some respects. 

5/31/2018 IDWR Status conference At this status conference, the parties were 
informed that it is unlikely that IDWR would 
be able to impose a condition limiting how 
Veolia would be allowed to "fill the gap." The 
Hearing Officer asked staff to prepare an 
outline of acceptable potential conditions for 
IMAP approval. 

6/11/2018 Boise Stipulated and Conditional Boise Project conditionally withdrew its 
Project Withdrawal of Protest protest, but remained a party. The 
and Veolia stipulation references a side agreement 

limiting Veolia's ability to "fill the gap" through 
new appropriations . The withdrawal is 

) conditioned on (1) approval of the IMAP with 
a 50-year planning horizon and the RAFN 
quantification of 370.87 cfs and (2) inclusion 
of a provision referencing the side 
agreement. The stipulation "welcomes" but 
does not require a reopener provision. 

6/21/2018 Middleton City of Middleton withdrew its Middleton withdrew its protest 
protest unconditionally, but remains a partv. 

6/29/2018 IDWR Memo from Shelley Keen This memo was requested by the Hearing 
setting out proposed IMAP Officer on 5/31/2018. It provided the 
conditions ("Keen Memo") framework for discussion at the status 

conference on 7/10/2018. 
7/9/2018 Boise IMAP Settlement Agreement This is the side agreement referenced in the 

Project Between Boise Project et al. 6/18/2018 stipulated withdrawal of the Boise 
and Veolia and SUEZ Project. (For logistical reasons, signatures of 

the principals were not collected until 
7/9/2018.) This private agreement is not in 
the IMAP record. Although it will be 
referenced in the IMAP approval, the side 
agreement is not enforceable by IDWR or 
third parties. 
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7/9/2018 Veolia Chris Meyer memorandum to This memo is consistent with but less 
Hearing Officer, Parties, and comprehensive than the detailed APOD 
IDWR Staff regarding APOD submission on 11/28/2017. It included a 
condition language ("APOO proposed explanation of the APOD condition 
Memo") to be included in the order approving the 

IMAP. It noted at page 2 that water under a 
water right whose original well is subject to 
curtailment may still be diverted from APODs 
outside the curtailment area. 

7/9/2018 Veolia Email to IDWR and parties from The email included Phil Rassier's (former 
Chris Meyer forwarding (1) chief counsel to IDWR, retained by SUEZ) 
email thread with Phil Rassier evaluation of reopener options . The email 
and (2) the 7/9/2018 APOD also forwarded a copy of the 7/9/2018 APOD 
Memo Memo . Both were discussed at the 

7/10/2018 status conference . 
7/10/2018 IDWR Status conference Discussed Keen memo of 6/29/2018. 
10/16/2018 Veolia SUEZ's Submission of APOD Veolia submitted to the IMAP proceeding a 

Memorandum Prepared in memorandum (also dated 10/16/2018) 
Connection with Kuna 's prepared in the context of a transfer by the 
Transfer No. 81844 City of Kuna ("Kuna Memo"). Consistent with 

the APOD submissions of 11/28/2017 and 
7/9/2018, the Kuna Memo noted (at pages 6-
7) that water under a water right whose 
original well is subject to curtailment may still 
be diverted from APODs outside the 
curtailment area. 

1/14/2019 IDWR Memo from IDWR staff (Manuel IDWR's Staff Memo included notes that 
Rauhut, et al.) to James Cefalo IDWR should seek additional information 
requesting additional from Veolia. The memo was conveyed to 
information regarding IMAP Veolia via email from the Hearing Officer on 
(" Staff Memo") 1/31/2019. Attached to the memo were two 

spreadsheets: all portfolio water rights and all 
IMAP water rights. 

11/30/2020 Veolia SUEZ's Response to IDWR's This responds to the 1/14/2019 Staff Memo 
Staff Memo {following a nearly two-year of analysis by 

Veolia's economic consultant) . Exhibit F sets 
out the 81 APODs (including the Sherman 
Oaks well) . 
This response was supplemented by the 
"Side Memo" submitted on the same day. 

11/30/2020 Veolia Side Memo by Michael This memo addressed technical portfolio 
Lawrence to James Cefalo quantification issues responsive to the Staff 

Memo of 1/14/2019. It was submitted to the 
record via a declaration . The memo was 
mistakenly addressed to James Cefalo. Mr. 
Cefalo no longer serves as hearing officer 
during this informal stage of proceedings. 

12/9/2021 IPUC IPUC approved Veolia's Veolia will continue to serve the territory 
purchase of Eagle Water previously served by Eagle Water Company 
Company's assets including using the water rights acquired from the 
water riqhts company. 
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12/30/2021 Veolia Veolia acquired all of Eagle A copy of the deed to SUEZ expressly 
Water Company's assets conveying water right nos. 63-7368, 63-7618, 
including its water rights and 63-9245, 63-11798, 63-12147, and 63-12559 
facilities was included with SU EZ's 1/19/2022 

Aoolication for Transfer No. 85719. 
1/9/2023 IDWR Transfer No. 85720 (Water This non-IMAP water right was changed to 

Right No. 63-7066) add APODs covering the former Eagle Water 
Company service area. This was necessary 
because the Eagle Water Company rights 
(acquired by Veolia) were slightly inadequate 
to meet current demand . 

2/2/2023 IDWR Order on Petition for IDWR approved Veolia's Transfer No. 85719 
Reconsideration which created set of "mini-APODs" for the 

water rights acquired from Eagle Water 
Company. These Eagle Water Company 
rights are not part of the IMAP transfer and 
the new APODs are distinct from the "global 
APODs" sought for the IMAP rights . 

3/28/2022 Veolia SUEZ Water Idaho Inc. became Articles of Amendment filed with Idaho 
Veolia Water Idaho, Inc. Secretary of State. 

4/22/2022 Veolia Notice to IDWR changing name Submitted on IDWR's "Change In Address" 
to Veolia Water Idaho, Inc. form. It also addressed change in ownership 

of rights acquired from Eagle Water 
Company, Inc. 

5/12/2023 IDWR Memo by Manuel Rauhut This memo, dated May 2023, was emailed to 

) evaluating Veolia 's response of Veolia on 5/12/2023. It confirms that all 
11/30/2020 ("Rauhut Memo") outstanding information requests have been 

addressed satisfactorily. It also identified 
some unresolved issues that IDWR will need 
to decide. 

6/7/2023 Veolia Letter from Chris Meyer to In this letter, Veolia agreed to the smaller 
Manuel Rauhut quantities for water right nos. 63-10945 and 

63-11990, as called for in the Rauhut Memo. 
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EXHIBITS 

The following exhibits are copies of documents that are particularly pertinent to 
the proposed conditions for IMAP approval. They are attached for the convenience of 
the reader. 
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Exhibit A SUEZ'S SUBMISSION OF SUPPLEMENT AL AUTHORITY ON A PODS 
(11/28/2017) 

Christopher H. Meyer [!SB No. 4461] 
Michael P. Lawrence [!SB No. 7288) 
GIVENS PURSLEY LLP 

601 W Bannock St 
Boise, Idaho 83702 
PO Box 2720 
Boise, Idaho 83701-2720 
Office: (208) 388-1200 
Fax: (208) 3 88-1300 
www.givenspursley.com 
Attomeysfor Applicant SUEZ Water Idaho Inc. 

S30t:mOS3~.::l 83.l'vM 
~o .LN3,Ul:Ncl30 

llOl 8 Z AON 
Q3J\13~31:l 

BEFORE THE IDAHO DEPARTMENT OF WATER RESOURCES 

IN THE MA TIER OF INTEGRATED 
MUNICIPAL APPLICA TJON PACKAGE 
("IMAP") OF SUEZ WATER IDAHO INC., 
BEING A COLLECTION OF INDIVIDUAL 
APPLICATIONS FOR TRANSFERS OF 
WATER RIGHTS AND APPLICATIONS 
FOR AMENDMENT OF PERMITS. 

SUEZ'S SUBMISSION OF 
SUPPLEMENTAL AUTHORITY ON 
APODs 

SUEZ'S SUBMISSION OF SUPPLEMENTAL AUTHORITY ON APODs (Nov. 28, 2017) 

13971518_10/ 30-! 47 Page I of53 
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ADDITIONAL AUTHORITIES 

During the Status Conference on November 9, 2017, reference was made to the APOD 

conditions added to two recent water right transfers by the Cjties of Meridian and Ketchum. 

These and other APOD conditions are discussed as well in emails from the Hearing Officer dated 

September 5, 2017, September 11, 2017, and November 13, 2017. Copies of these emails are 

attached as Appendix A. 

The transfers resulted in two orders issued by IDWR Director Gary Spackman: 

• Order Addressing Exceptions and Amending Transfer Approval, In the Matter of 
Application for Transfer No. 79778 in the Name of the City of Meridian (Oct. 4, 
2016) ("Meridian Order"). 

• Order Addressing Exceptions and Amending Transfer Approval, In the Matter of 
Application for Transfer No. 80621 in the Name of the City of Ketchum (Oct. 27, 
2016) ("Ketchum Orde,·"). 

Copies of these orders (collectively, "Spackman Orders") are attached as Appendix B 

andC. 

These orders reference a brief submitted by State ofidaho to the Idaho Supreme Court in 

the case of City of Pocatello v. State, 152 Idaho 830,275 P.3d 845 (2012). A copy of the brief 

("'Idaho Brief') is attached as Appendix D. 

DISCUSSION 

The Spaclonan Orders contain a detailed explanation of how the Department's standard 

APOD condition language operates under various curtailment situations. Because the condition 

language itself is somewhat abstruse, the Director' s explanations are helpful in stepping through 

how the condition will be applied. 

In short, the APOD condition language comes into play in localized well interference 

contexts and in geographically limited curtailments. But it imposes no restriction on the use of 
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APODs in the event of a region-wide curtailment covering the municipal provider's entire 

service area. 

There is, however, one point that requires some attention. This deals with the 

circumstance of a limited curtailment in which only a portion of a municipal provider' s service 

area (including a fraction of its wells) is curtailed. This is a fairly remote hypothetical . But it 

could arise in the context of a ·•trim line" passing through the middle of a service area or other 

circumstances in which some but not an of a provider's wells fall within the area subject to 

curtailment. 

:, 
\ Curtailment zone -1965 priority 

\ 
\ 
\ 

Consider the simplified hypothetical illustrated above. A municipal provider has four 

wells and four water rights. As each well was constructed, the municipal provider obtained a 

municipal water right authorizing diversion of 3 cfs from the well associated with that right. 

They have priority dates of 1950, 1960, 1970, and 1990. The provider later transferred the rights 

so that each water right may be diverted from any of the four wells, and each right was made 

subject to the standard APOD condition language. See, e.g. , Appendix A, p. 22 (Condition 208). 
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A curtailment then goes into effect curtailing all wells junior to 1965. If this were a 

region-wide curtailment, the 1970 and 1990 water rights would be curtailed, and the provider 

could pump the 1950 and 1960 water rights from any of its four wells in any combination it 

chooses (so long as there is no local well interference or other injury). 

Now suppose it is a geographically limited curtailment applying only to the land that 

includes the 1960 and 1990 wells. The 1950 ru1d 1970 wells are located outside of the 

curtailment area. The APOD condition would allow the 1960 water right to continue to pump 

(from any well), because it is senior to the curtailment cutoff date. The curtailment would 

prevent the 1990 water right from being pumped from the 1990 well within the curtailment area. 

The provider is allowed to continue to divert under its 1950 and 1970 water rights from 

either its 1950 and 1970 wells (which are outside the curtailment area) in any combination it 

chooses. However, the APOD condition prevents the provider from diverting water under the 

1950 or 1970 water rights from either the 1960 or the l 990 well (which are within the 

curtailment area). That is because doing so would undermine the purpose of the curtailment. 

Essentially, the APOD condition rolls the clock back to before the transfer that added the 

APODs and allows only that pumping that would have been allowed prior to the transfer.' 1n 

other words, the APOD condition prevents the provider from "bringing in" water from water 

rights historically associated with wells outside of the curtailment area. 

We noted above that the provider cannot pump the 1990 water right from either well 

within the curtailment area. Now here is the tricky question. Can the provider pump its 1990 

water right from its 1950 or J 970 wells? SUEZ believes that ru1swermust be "yes." Indeed, the 

1 One could argue 1ha1 this APOD condition limitation should apply only in the context of accomplished 
transfer.; (where the APOD language was first developed), and not to formal transfers. SUEZ understands, however, 
that the Department takes the position that even a formal transfer requires 1he APOD condition. SUEZ has agreed 
not to oppose the Department's position on this. 
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curtailment is intended to encourage that very behavior. It is desirable that users move their 

diversions to locations that do not contribute to the stress that caused the curtailment. By 

definition, the geographically limited curtailment means that diversion from outside the 

curtailment area does not contribute to whatever injury caused the curtailment. Hence, it should 

not be restricted. 

This point may be illustrated in another way. Suppose a water user held a water right for 

a well at Point A. The user becomes concerned that in the future there might be curtailment in 

the vicinity of Point A. Accordingly, the user seeks to transfer its water right to a location 

accessing the same aquifer but unlikely to be subject to curtailment. Should that be allowed? Of 

course, it should. There is no injury or enlargement. Indeed, the user might seek a transfer to the 

other well while maintaining the first well at Point A as an APOD. That way the user could 

continue to pump from the Point A well until curtailment occurred, and then switch over to the 

new well outside the curtailment area. Should that be allowed? Of course, it should. Again, 

there is no injury or enlargement. The APOD scenario described above with municipal APODs 

is no different. 

Thus, under the municipal hypothetical above (limited curtailment and a 1965 cutoff 

date), the APOD condition would allow the provider to pump its 1960 water right from any of its 

four wells. And it could pump its 1950, 1970, and 1990 water rights but only from the 1950 and 

1970 wells, which are outside the curtailment area. (This assumes, of course, that the 1950 and 

1970 wells have been improved to allow them to pump all 9 cfs.) 

SUEZ believes that the Spackman Orders are consistent with this. However, in fairness, 

there is some ambiguity. Here is what the Spackman Orders say: 

In a limited curtailment action by the Department that does not 
encompass all the points of diversion in the Meridian system, the 
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alternate point of diversion conditions only serve to identify the 
original locations for points of diversion associated with the 
priority date under each right to en ure that M ridian do not 
attempt to avoid curtailment of its junior priority water rights by 
mo ing them outsid the curtailment area and moving its senior 
water rights into the cmiailment area to undennine the curtailment. 

Meridian Order at 3 (essentially identical statement in Ketchum Order at 4) (emphasis supplied). 

The problematical part of this statement is underlined. Read alone, that language 

suggests that, in the municipal hypothetical above, the provider could not divert its 1990 water 

right at its 1950 or 1970 APODs (outside the curtailment area). SUEZ does not believe that is 

what was intended by this statement in the Spackman Orders. SUEZ urges that the statement be 

read as a whole to prevent the combination of ( 1) moving senior water into the curtailment area 

and (2) moving junior water out to replace it. In other words, it prohibits swapping the 1990 and 

1950 water rights as a way of avoiding and undermining the curtailment action. 

SUEZ agrees that such a swap is prohibited by the APOD condition. But SUEZ believes 

that, so long as no water is brought into the curtailment area via the APODs (i.e., only the 3 cfs 

1960 right is pumped from wells within the curtailment area), the provider should be allowed to 

pump any of its water rights from the APODs outside the curtailment area. 

This conclusion is reinforced by the brief of the State of Idaho attached as Appendix D. 

In explaining a limited curtailment, it states: 

Pocatello's agreement with SWC also fails to address the 
need for the [ APOD] condition in times of regional administration, 
where there is geographically limited curtailment affecting some of 
the City's wells, but not others. This might occur, for example, 
where curtailment is limited to wells within a discrete ground 
water management area. In that event, the condition would restrict 
the City from tran ferring a senior water right from outside the 
curtai lment to a well inside th urt11ilment area. The necessity for 
the condition in this scenario is clear; without it, the City could use 
alternative points of diversion to undem1ine cm1ailment. 
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Idaho Brief at *8-9 (Appendix D at p. 43) (emphasis supplied). In other words, the APOD 

condition is intended to prevent water rights from being brought into the curtailment area. It is 

not intended to bar water rights from being moved out of the curtailment area. 

CONCLUSION 

In sum, SUEZ has no objection to the imposition of the Department's APOD condition as 

a condition of approval of the IMAP. However, it believes that there ought to be clarification 

(either in the condition language or in the IMAP approval order) as to how this works, 

particularly with respect to limited curtailments. Specifically, the condition should only prohibit 

use of APODs to pump from within the limited curtailment area those water rights historically 

associated with wells located outside of the curtailment area. 

Respectfully submitted this 28 th day of November, 2017. 

GIVENS PURSLEY LLP 

By ~ 
By ~pc,_.______ 

Michael P. Lawrence 

Attorneys for SUEZ Water ldaho Inc. 
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CERTIFICATE OF SERVJCE 

I HEREBY CERTIFY that on this 28th day of November, 2017, the foregoing was fi led, 
served, and copied as shown below. Service by email is authorized by the Heaiing Officer's 
Order of September 11, 201 7 at page 3. 

DOCUMENT FILED: 

IDAHO DEPARTMENT OF WATER RESOURCES 

P.O. Box 83720 
Boise, ID 83 720-0098 

Hand delivery or overnight mail : 
322 East Front Street 
Boise, ID 83702 

□ 
~ 
□ 
□ 
□ 

U.S. Mail 
Hand Delivered 
Overnight Mail 
Facsimile 
E-mail 

SERVICE COPIES TO IDWR, PROTEST ANTS, INTER VENORS, AND 
INTERESTED PARTIES: 

Stephan L. Burgos 
Director 
Public Works Department 
CITY OF BOISE 

PO Box 500 
Boise, ID 83701-0500 
Facsimile: (208) 433-5650 
sburg cityofbui!) .org 

Hand delivery or overnight mail: 
150 N Capitol Blvd, City Hall #1 
Boise ID 83 702 
(For the City of Boise, intervenor in support) 

Abigale R. Germaine, Esq, 
Assistant City Attorney 
City Attorney' s Office 
CITY OF BOISE 

PO Box 500 
Boise, ID 83701-0500 
Facsimile: (208) 384-4454 
agerrnaine@cityofboise.org 

Hand delivery or overnight mail : 
150 N Capitol Blvd 
Boise, ID 83702 
(For the City of Boise, intervenor in support) 

U.S. Mail 
Hand Delivered 
Overnight Mail 
Facsimile 
E-mail 

U. S. Mail 
Hand Delivered 
Overnight Mail 
Facsimile 
E-mail 
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Warren Stewart, P.E. □ U.S.Mail 
City Engineer □ Hand Delivered 
Public Works Department □ Overnight Mail 
CITY OF MERIDIAN □ Facsimile 
33 E Broadway Ave, Ste 200 ~ E-mail 
Meridian, ID 83642 
Facsimile: (208) 898-9551 
wstewart@rneridiancity.org 
(For the City of Meridian, intervenor in support) 

Kyle Radek, P.E. □ U.S.Mail 
Assistant City Engineer, Engineering Division □ Hand Delivered 
Public Works Department □ Overnight Mail 
CITY OF MERIDIAN □ Facsimile 
33 E Broadway Ave, Ste 200 t8J E-mail 
Meridian, ID 83642 
Facsimile: (208) 898-9551 
kradek@meridiancity.org 
(For the City of Meridian, intervenor in support) 

Charles L. Honsinger, Esq. □ U.S.Mail 
HONSINGER LAW, PLLC □ Hand Delivered 
PO Box 517 □ Overnight Mail 
Boise, ID 83701 □ Facsimile 
Facsimile: (208) 908-8065 ~ E-mail 
honsiagerlaw@gmail.com 
(For the City of Meridian, intervenor in support) 

Brent Orton, P .E., MSC □ U.S.Mail 
Public Works Director, City Engineer □ Hand Delivered 
CITY OF CALDWELL □ Overnight Mail 
621 East Cleveland Blvd. □ Facsimile 
Caldwell, ID 83605 ~ E-mail 
Facsimile: (208) 455-3012 
borton@cityofcaldwell.org 
(For the City of Caldwell, intervenor in support) 

Christopher E. Yorgason, Esq. □ U.S. Mail 
Middleton City Attorney □ Hand Delivered 
Y ORGASON LAW OFFICES, PLLC □ Overnight Mail 
6200 N Meeker Pl □ Facsimile 
Boise, ID 83713 t8J E-mail 
Facsimile: (208) 375-3271 
chris@yorgasonlaw.com 
(For the City of Middlcron, protestant) 
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Cherese D. McLain, Esq. □ U. S. Mail 
MOORE, SMI:TH, BUXTON & TURCKE, CHARTERED D Hand Delivered 
950 W Bannock St, Ste 520 □ Overnight Mail 
Boise, ID 83 702 □ Facsimile 
Facsimile: (208) 331-1202 [Zj E-mail 
cdm@msbtlaw.com 
(For the Starr ater & Sewer District, protestant 
emd for the City of Eagle, interested party) 

S. Bryce Farris, Esq. □ U.S. Mail 
Andrew J. Waldera, Esq. □ Hand Delivered 
SAWTOOTH LAW OFFICES, PLLC □ Overnight Mail 
PO Box 7985 □ Facsimile 
Boise ID 83707 ~ E-mail 
Facsimile: (208) 629-7559 
bryce@sawtoothlaw.com 
andy awtoothlaw.com 

Hand delivery or overnight mail : 
1101 W River St, Ste 110 
Boise ID 83702 
(For Nampa Meridian irrigation. Di trict and 
S ttlers Irrigation District, prot(tstants) 

A1bert P. Barker, Esq. □ U.S. Mail 
Shelley M. Davis, Esq. □ Hand Delivered 
BARKER, ROSHOLT & SIMPSON, LLP □ Overnight Mail 
PO Box 2139 □ Facsimile 
Boise, ID 83701-2139 ~ E-mail 
Facsimile: (208) 344-6034 
apb@idahowaters.com 
smd@idahowaters.com 

Hand delivery or overnight mail : 
1010 W Jefferson, Ste 102 
Boi e, JD 83702 
(Fat Boise Project Board of Control, Big Bend 
Irrigation District, Boi -Kuna Irrigation District, 
and Wilder Irrigation Distrir;J, prote tants 
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Richard T. Roats, Esq. 
City Attorney 
CITY OF KUNA 

PO Box 13 
Kuna, ID 83634 
Facsimile: (208) 922-5989 
rroats@kunalD.gov 
kunaattorney@icloud.com 
(For the City of Kuna, interested party) 

□ 
□ 
□ 
□ 
[gJ 

COURTESY COPIES TO: 

James Cefalo 
Hearing Officer 
Eastern Regional Office 
Idaho Department of Water Resources 
900 North Skyline Dr., Ste. A 
Idaho Falls ID 83402-6105 
Facsimile: (208) 525-7177 
james.cefalo@idwr.idaho.gov 

Kimi White 
Paralegal 
IDAHO DEPARTMENT OF WATER RESOURCES 

PO Box 83720 
Boise, ID 83720-0098 
Facsimile: (208) 287-6700 
kimi.white@idwr.idaho.gov 

Hand delivery or overnight mail: 
322 E Front St 
Boise, ID 83702 

Garrick L. Baxter, Esq. 
Deputy Attorney General 
IDAHO DEPARTMENT OF WATER RESOURCES 

PO Box 83720 
Boise, ID 83720-0098 
Facsimile: (208) 287-6700 
ganick.baxter@idwr.idaho.gov 

Hand delivery or overnight mail: 
322 E Front St 
Boise, ID 83 702 

□ 
□ 
□ 
□ 
[gJ 

□ 
□ 
□ 
□ 
[gJ 

□ 
□ 
□ 
□ 
IZJ 

U.S.Mail 
Hand Delivered 
Overnight Mail 
Facsimile 
E-mail 

U.S . Mail 
Hand Delivered 
Overnight Mail 
Facsimile 
E-mail 

U.S. Mail 
Hand Delivered 
Overnight Mail 
Facsimile 
E-mail 

U. S. Mail 
Hand Delivered 
Overnight Mail 
Facsimile 
E-mail 
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Emmi Blades, Esq. □ U.S. Mail 
Deputy Attorney General □ Hand Delivered 
IDAHO DEPARTMENT OF WATER RESOURCES □ Overnight Mail 
PO Box 83720 □ Facsimile 
Boise, ID 83 720-0098 IZl E-mail 
Facsimile: (208) 287-6700 
emmi.blades@idwr.idaho.gov 

Hand delivery or overnight mail: 
322 E Front St 
Boise, ID 83702 

Nick Miller, P .E. □ U.S. Mail 
Manager □ Hand Delivered 
Western Regional Office □ Overnight Mail 
IDAHO DEPARTMENT OF WATER RESOURCES □ Facsimile 
2735 Airport Way ~ E-mail 
Boise, ID 83705-5082 
Facsimile: (208) 334-2348 
nick.rniller@idwr.idaho.gov 

Chris M. Bromley, Esq. □ U.S. Mail 
McHugh Bromley PLLC □ Hand Delivered 
380 S 4th St, Ste 103 □ Overnight Mail 
Boise, ID 83702 □ Facsimile 
Facsimile: (208) 287-0864 ~ E-mail 
cbrornley@mchughbromley.com 
(For the City of Bois . intervenor in support) 

John Roldan, P.E. □ U.S. Mail 
Strategic Water Resources Manager □ Hand Delivered 
Public Works Department □ Overnight Mail 
CITY OF BOISE □ Facsimile 
PO Box 500 ~ E-mail 
Boise, ID 83701-0500 
Facsimile: (208) 433-5650 
jroldan@cityofboise.org 

Hand delivery or overnight mail: 
150 N Capitol Blvd 
Boise, ID 83 702 
(For the City of Boise, intervenor in support) 
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Garrick Nelson, P.E. □ U.S.Mail 
Staff Engineer II □ Hand Delivered 
Public Works Department □ Overnight Mail 
CITY OF MERIDL'I.N □ Facsimile 
33 E Broadway Ave, Ste 200 IZl E-mail 
Meridian, ID 83642 
Facsimile: (208) 898-955 I 
gnelson @meridiancity.org 
(For the City of Meridian, intervenor in support) 

Bob Bachman □ U.S.Mail 
Public Works Director □ Hand Delivered 
CITY OF K UNA □ Overnight Mail 
PO Box 13 □ Facsimile 
Kuna, ID 83634 IZl E-mail 
Facsimile: None 
bbachman@kunaID.gov 

Hand delivery or overnight mail: 
6950 S Ten Mile Rd 
Meridian, ID 83634 
(For the City of Kuna, interested party) 

Kathleen Marion Carr, Esq. □ U. S.Mail 
Office of the Field Solicitor □ Hand Delivered 
U.S. DEPARTMENT OF THE INTERIOR □ Overnight Mail 
960 Broadway Ave, Ste 400 D Facsimile 
Boise, ID 83706 IZl E-mail 
Facsimile: (208) 334-1918 
kathleenmarion.carr@sol.doi.gov 

E. Gail McGarry □ U.S. Mail 
Program Manager, Water Rights & Acquisitions □ Hand Delivered 
U.S. BUREAU OF RECLAMA TJON D Overnight Mail 
Pacific Northwest Regional Office D Facsimile 
I 150 N Curtis Rd IZl E-mail 
Boise, ID 83706-1234 
Facsimile: (208) 378-5305 
emcgarry@usbr.gov 
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Matt J. Howard, Esq. 
Water Rights Analyst 
U.S. BUREAU OF RECLAMATION 
Pacific Northwest Regional Office 
1150 N Curtis Rd 
Boise, ID 83 706-1234 
Facsimile: (208) 378-5305 
rnhoward@usbr.gov 

Paul L. Arrington, Esq. 
Director 
Idaho Water Users Association 
1010 W Jefferson St, Ste 101 
Boise, ID 83702 
Facsimile: (208) 344-2744 
paul@iwua.org 

□ 
□ 
□ 
□ 
~ 

□ 
□ 
□ 
□ 
~ 

U.S. Mail 
Hand Delivered 
Overnight Mail 
Facsimile 
E-mail 

U.S. Mail 
Hand Delivered 
Overnight Mail 
Facsimile 
E-mail 
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Appendix A EMAJLS FROM H EARING OFFICER 

Christopher H Meyer 

From: 
Sent: 
To: 

Cefalo, James <James.Cefalo@idwr.idaho.gov> 
Tuesday, September S, 2017 12:53 PM 
Christopher H Meyer, Chris M. Bromley Esq. (cbromley@mchughbromley.comt John 
Roldan - City of Boise (Business Fax); Charles L Honsinger ~sq. 
(l>onsingertaw@gma,I com), Ablgaa R. Germaine Esq. (1germa1ne(ll)oty0fboisa.org~ 
Bar~or. Albert (lWRB Membert Andrew Waldera; Brent Orton; Bryce Farris. Cha,les 
Honsinger, Cherese Mclain; Christophtt' E. YO(gason; Gail M<Garry; Gordon law; 
Kathleen Carr; Kyle Radek. Malt Howard; Richard T. Roats (lrunaotto<ney@lldoud.com); 
Richard T RoalS Esq. (rroats@kunalD go-,); Sarah A Klahn Esq. (sarahk@wMe­
jOnkowslci.co<n); Shefley 0.vtS; Stephan Burgos; Warren Stewart 

Cc: Pat Hughes (pchendley{llcomcasLnet); lon Gibson; Michael P Lawrence, Baxter, Ganick; 
Peppe~k. Jeff; White. Kim~ Miller, Nd, Cox. Sharlo; Keen, Shelley; GrtgO!y P wya11 
(greg.wyatt@suez-na.comt Rage.- D Orttus (roger.dittus@suez-na.com) 

Subject: 

Chris, 

RE. Question regarding .APOD concfrtron language {Sut!z's IMAP proceeding) [IWOV­
GPDMS.FIDS08386J 

I appreciate your reminder. An informal emall with all of the partles included works just fine. The condition Jansuage 
quoted ln your email is still the 11:nguaae used by the Department for APODs. We have a couple of different versions of 
the a,ndIUon, dependlnc on the complftl ty of the original water rights. Conditions 208 thru 2ll rofer back 10 the 
original point of diversion(s) for the water right. Condition 226 accomplishes the same goal as conditions 208 thru 211, 
but inst•ad refers back to a previous approval or decree. 

Condit ion 208: 'io the extent necessary for administration between points of diversion for ground water, and between 
points of dtversloo fo r ground water and hydraullcally connected surface sources, ground water was first diverted under 
this right from ___ Well No. _ located in T __, R~ S_, __ _-

Condition 209: "'To the extent necessary fo r administration between points of diversion for ground water, and between 
points of diversion for ground wau~r and hydraulically oonnec:ted surface sources, gra\Jnd water was first diverted under 
this right from ___ Well No._ k>caled In T__, R__, S_, __, ___ Well No. _ located in T __, R___, S__, _ 
and - --Well No. - located in T___., R __ S_, __ _. 

Condition 210: "To the extent necessary far administration between points of diversion for ground water, and between 
points of diversion for around water and hydrauUcalty connected surface sources, ground water was firsl diverted under 
this right from ___ Well No._ located in T __. R__. S_, __ which was replaced by _ __ Well No. _ located 
lnT~R~S~ __ _-

Condition l11: "To the extent necessary for administration between points of diversion for ground water, and between 
points of dlverst0n for around water and hydraul icallv connected surface sources. ground water was fir.st diverted under 
this right from ___ Well No._ located In T__, R__, S_,---' ___ Well No._ k>eated in T,__, R __ S_, _ 
and ___ well No._ located inT___J R__. S_, __ . ___ Well Nos. _, _and_ were replaced by __ _ 
Well No._ kJcated in T__, R___J S__, __ ." 

Condition 226: "lo the extent necessary for administration between points of diversion for ground water, and between 
points of diversion for ground water and hydraullcally connected surface sources, this right retains its orf&inal priority for 
well locations authorized under this right as identified in <decree, llcense or Transfer XXXXX> dated <XX·XX·20XX>." 
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) 

I hope this information is useful for your ongoing discussions. I hope to have an order out by the end of next week, 
addressing the pending procedural motions and setting the November 9th status conference. 

James Cefalo 

From: Christopher H Meyer [mailto:ChrisMeyer@givenspursley.com) 
Sent: Tuesday, September OS, 2017 11:26 AM 
To: Chris M . Bromley Esq. (cbromley@mchughbromley.com) <cbromley@mchughbromley.com>; John Roldan - City of 
Boise (Business Fax) <IMCEAFAX-John+20Roldan+20P+2EE+2E+40+2Bl +20+28208+29+20433-
5650@givenspursley.com>; Charles L. Honsinger Esq. (honsingerlaw@gmail.com) <honsingerlaw@gmail.com>; Abigail R. 
Germaine Esq. (agermaine@cityofboise.org) <agermaine@cityofbaise.org>; Barker, Albert (IWRB Member) 
<apb@idahowaters.com>; Andrew Waldera <andy@sawtoothlaw.com>; Brent Orton <borton@cityofcaldwell.com>; 
Bryce Farris <bryce@sawtoothlaw.com>; Charles Honsinger <honsingerlaw@gmail.com>; Cherese Mclain 
<cdm@m~tlaw.com>; Christopher E. Vargason <chris@vorgasonlaw.com>; Gail McGarry <emcgarry@usbr.gov>; 
Gordon Law <gordon@cityofkuna.com>; Kathleen Carr <kathleenmarion.carr@sol.doi.goV>; Kyle Radek 
<kradek@meridiancity.org>; Matt Haward <mhoward@usbr.gov>; Richard T. Roats (kunaattorney@lcloud.com) 
<kunaattorney@icloud.com>; Richard T. Roats Esq. (rroats@kunalD.gov) <rroats@kunatD.gov>; Sarah A. Klahn Esq. 
(sarahk@white---jankowski.com) <sarahk@white-jankowski.com>; Shelley Davis <smd@idahowaters.com>; Stephan 
Burgos <sburgos@cityofboise.org>; Warren Stewart <wstewart@meridlancity.org>; Cefalo, James 
<James.Cefalo@idwr.idaho.gov> 
Cc: Pat Hughes (pchendley@comcast.net) <pchendley@comcast.net>; Lori Gibson <lorigibson@givenspursley.com>; 
Michael P. Lawrence <mpl@givenspursley.com>; Baxter, Garrick <Garrick.Baxter@idwr.idaho.gov>; Peppersack, Jeff 
<Jeff.Peppersack@idwr.idaho.gov>; White, Kimi <Kim i.White@idwr.idaho.gov>; MIiier, Nick 
<Nkk.Miller@idwr.idaha.gov>; Cox, Sharla <Sharla.Cox@idwr.idaho.gov>; Keen, Shelley 
<Shelley.Keen@idwr.idaho.gov>; Gregory P. Wyatt (greg.wyatt@suez-na.com) <greg.wyatt@suez-na.com>; Roger D. 
Dittus (rager.dittus@suez-na .com) <roger.dittus@suez-na.com> 
Subject: Question regarding APOD condition language (Suez's IMAP proceeding) [IWOV-GPDMS.FID508386] 

Special Master Cefalo, 

I am writing as a follow-up tot.he IMAP status conference on August 24, 2017. 
Some questions were asked about the standard "APOD condition language,• which Suez has agreed would be 
acceptable. 
As I recall, you said that would look into whether the language used in the past is stilt the "standard" language. 

The language which appears in IDWR's existing municipal rights via the SRBA process is: 

"To the extent necessary for administration between points of diversion for ground water, and between points of 
diversion for ground water and hydraulically connected surface sources, ground water was first diverted under this right 
at [name of well] located in [quarter-quarter description]." 

This is the same language litigated (and approved) in In Re SRBA, Case No. 39576, Subcase Nos. 29-00271 et al. (Idaho, 
Fifth Judicial Dist., Nov. 9, 2009 and April 12, 2010) (Melanson, J.), aff'd, City of Pocarello v. Idaho, 152 Idaho 830, 275 
P.3d 845 (2012) (Eismann, J.). 

lam happy to provide some further comment on haw this language {which was developed in the context of 
accomplished transfers) might be employed in the IMAP. But first I wanted to confirm that this is still the Department's 
preferred or "standard• language. 

I trust you do not abject to this informal communication. 
I am copying all parties. 
t have no objection to your adding this email to the administrative file, if you deem appropriate. 

SUEZ'S SUBMISSION OF SUPPLEMENTAL AUTHORITY ON APODS (Nov. 28, 2017) 
13971518_ 10 f 30-147 

IMAP WRAP-UP NOTES (10/9/2023) 
30-147: IMAP Wrap-Up Notes (10-9-2023) (sent to TDWR)(l 8020877.1 ).docx 

Page 17 of53 

Page 51 of 107 
Printed I 0/9/2023 4:55 PM 



-Chris 

CHRISTOPHER H. MEYER 

GTVENS PURSLEY WJ' 
601 W !)aanuck $~ Doilc, ID 83702 / PO Box2720, Bobe, ID 83701 
dim:, 208-388-1236 / <di 208-407-279!.I / a......,,, 208-388-1227 {L;,a Hughe8j 
C:hrilwtYfr@rh:cnGU[!lcr;com l 'ffWW>fflDMUS!9'!m 

COMF!DEN11.A1JTY .NO'l1CE! Tb.it communk:4tion is eon.fidffltioJ and moy contain pmilcpf ttlb:rnation. U' ,ou bGYe rca::iyed it in error, 
ph:nsc ad.vbc the tender by reply email and ltnrnmiatdy delete the menage and ony ettac:hmenb •Ri\bbut cop}'ttls or diaclaaing the 
contents. Thank }'0\1. 
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Christopher H Meyer 

From: 

Sent: 
To: 

Cc: 

Subject: 

Dear Parties, 

Cefalo, James <James.Cefala@idwr.idaho.gov::,. 
Monday, September 11, 201 7 3:38 PM 
Christopher H Meyer; Chris M, Bromley Esq. (cbromley@mchughbromley.com); Charles 
L Honsinger Esq. (honsinger1ow@gmail.com); Abigail R. Germaine Esq, 
(agermaine@otyofboise.org), Barker, Albert (IWRB Member); Andrew Waldera; Brent 
Orton; Bryce Farris; Charles Honsinger: Cherese McLain; Christopher E. Yorgason; 
Gordon Law; Kyle ltldek; Richard T. Roats (kunaattorney@icfoud com); Richard T Roats 
Esq. (rroats@kunalD.gov); Shelley Davis, Sttphan Burgos; Warren Stewart 
Pat Hughes (pchendley@comcastnet); Lor, Gibson; Michael P. uiwrence; Ba,ter, Garrick; 
Gregory P. Wyatt (greg.wyattO sue:z-na com); Roger D. Diltus (rog•r dlttus@suez• 
na.comt White, Kimi 
Addi tional Information regarding APOO conditions (Suez ~ IMAP) 

After sending my last email, Department staff reminded me that an additional condition has been included on APOD 
water rights. The condition describes t.M points of diversion which are being added through a transfer application. The 
cond1t,on states: "T,.n,fer ____ authorl,esadditlonal Well No(s) ____ located in T_~ R~ Sec. 
~ oo..__ as a point(s) of diversion under this right as of the date of approval." Some recent examples of 
where thl• condition has been used are Transfer 79n8 (City of Meridian) and Transfer 80621 ICitv of Ketchum). 

I also wanted to provide you a brief update on the eight permits included in the IMAP 163·11878, 63-12055, 63-12140, 
63-12191, 63·12310, 63-12452, 63·12464 and 63·12516). Proof of beneficial use has been filed for all eight perrn;ts. Field 
exams have already been completed tor four of the pem,lu. (63·11878, GJ-12055, 63 12140 and 63-12.192). A field exam 
Is still needed for the othe-r four ~rmits. Department staff in Boise have agreed to move tl'le licensing review for these 
eight permits higher up on the priority list. t hope to provide a more detailed update on the licensing process when we 
meet In November. 

James Cefalo 
Hearing Officer 

SUEZ'S SUBMISSION Of SUPPLEMENTAL AUTHORITY ON APODs (Nov. 28, 2017) 

I 3971518_ 10 i30· 147 

IMAP WRAP-UP NOTES (10/9/2023) 
30- 147: IMAP Wrap-Up Notes ( I 0-9-2023) (sent to IDWR)(l 8020877. 1 ).docx 

Pagel9of53 

Page 53 of 107 
Printed I 0/9/2023 4:55 PM 



Christopher H Meyer 

From: 
Se-nt : 
To: 

Cc 

Subject: 

Chris, 

Cefa lo. James <James.Cefalo@idwr.idaho.gov> 
Monday, November 13, 2017 9:37 AM 
Christopher H Meyer, Chris M. Bromley Esq. (cbromley@mchughbromley.com); Charles 
L Honsinger Esq. (honsingerlaw@gmail.com); Abigail R. Getmaine Esq. 
(agermaine@cityofboise.org); Barker, Albert (IWRB Member); Andrew Wald era; Brent 
Orton; Bryce Farris; Charles Honsinger; Cherese Mclain; Christopher E. Yorgason; Gail 
McGarry; Gordon Law; Kath leen Carr, Kyle Radek; Matt Howard; Richard T. Roats 
(kunaattorney@idoud.com); Richard T. Roats Esq.(rroats@kunalD.gov); Sarah A. Klahn 
Esq. (sarahk@white-jankowski.com); Shelley Davis; Stephan Burgos; Warren Stewart 
Abigail R. Germaine Esq. (agermaine@cityofboise.org); Barker, Albert (IWRB Member); 
Andrew Waldera; Bob Bachman (bbachman@kunaid.gov); Brent Orton; Bryce Farris; 
Char!es Honsinger. Cherese Mclain; Chris M. Bromley Esq. 
(cbromley@mchughbromley.com); Chnstopher E. Yorgason; Doug las Strickl ing; Gail 
McGarry; Garrick Nelson P.E.(gnelson@meridiancity.org); John Roldan - City of Boise 
Oroldan@cityofboise.org); Kathleen Carr, Kyle Radek; Matt Howard; Paul L Arrington 
{paul@iwua.org)i Richa rd T. Roats (1c:unaanorney@1doud.com); Richard T. Roats Esq. 
(rroats@kunalD.gov); Sarah A. Klahn Esq. (sarahk@white-jankowski.com); Shelley Davis; 
Stephan Burgos; Warren Stewart 
Lori Gibson; Michael P. Lawrence; Gregory ?. Wyatt (greg.wyatt@suez~na.com); Roger 0. 
Dittus (roger.dittus@suez-na.com); Blades, Emmi; White, Kimi 
RE. Question regarding APOD condit ion language (Suez's IMAP proceeding) [IWOV· 
GPDMS.FID508386] 

The two transfers re~renced in a previous email I dated 9/11/2017) were Transfer 79778 (Cily of Meridian) and Transfer 
80621 (City of Ketchum). The Meridian documents can be found in the backfile for water right 63-2893. The Ketchum 
documents can be found In the backfile for water r ight 37~2628. 

James 

From: Christopher H Meyer [mailto:ChrisMeyer@glvenspursley.com] 
Sent: Friday, November 10, 2017 4:05 PM 
To: Cefalo, James; Chris M. Bromley Esq . (cbrom ley@mchughbromley.com); Charles L. Honsinger Esq. 
(honsingerlaw@gmail.com } ; Abigail R. Germaine Esq. (agermaine@cityofboise.org): Barker, Albert (IWRB Member) ; 
Andrew Waldera ; Brent Orton ; Bryce Farris; Charles Honsinger ; Cherese Mclain; Christopher E. Verga.son ; Gail 
McGarry; Gordon Law ; J<athlcen Carr; Ky le Radek; Matt Howard; Richard T. Roats (kunaattorney@lcloud.com); 
Richard T. Roats Esq.(rroats@kunalD.gov); Sarah A. Klahn Esq. (sarahk@white-Jankowski.com) ; Shelley Davis ; Stephan 
Burgos ; Warren Stewart ; Abigail R. Germa ine Esq. (agermaine@cityofboise.org) ; Barker, Albert (IWRB Member); 
Andrew Waldera ; Bob Bachman (bbachman@kunaid.gov); Brent Orton ; Bryce Farris ; Charles Honsinger ; Cherese 
McLain ; Chris M. Bromley Esq. (cbromley@mchughbromley.com) ; Christopher E. Vargason ; Douglas Strickl ing; Gail 
McGarry ; Garrick Nelson P.E. (gnelson@merldlancity org) ; John Roldan - City of Boise Uroldan@cityofboise.org) , 
Kathleen Carr ; kyle Radek; Matt Howard; Paul L Arrington (paul@iwua.org} ; Richard T. Roats 
(kunaattorney@icloud.com) ; Richard T. Roats Esq, (rroats@kunalD.gov) ; Sarah A. Klahn Esq . (sarahk@white­
jankowski.com) ; Shttley Davis; Stephan Burgos; Warren Stewart 
Cc: Lori Gibson ; Michael P. Lawrence; Baxter, Garrick; Peppersack, Jeff; Whi te, Kirni ; Miller, Nick; Cox, Sharla ; Keen, 
Shelley ; Gregory P. Wyatt (greg.wyatt@suez-na .com); Roger D. Dittus (roger.dittus@suez-na.com); Blades, Emmi; 
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White, Kimi 
Subject: RE: Question regarding APOD condition language (Suez's IMAP proceeding) [IWOV-GPDMS.FIDS08386] 

Mr. Cefalo, 

In the IMAP status conference yesterday, I mentioned recently d iscovering the decision by Director Spackman on 10·4· 
2016 (In the Matter of Application for Transfer No. 79778 in the Name of City of Meridian). 
I understood you to say that you had referenced that case and another in a prior email. 
The email below is the only one I have found from you and, unless this is another case of Meyer Pattern Blindness, I 
don' t see the cases referenced. 

In any event, if there are other APOD decisions (or guidance, etc.) that you are aware of (other than this Meridian 
decision and the original Pocatello decision that was appealed), I would very much appreciate your sharing them with 
Suez and the other parties. 

Thank you. 

-Chris 

CHRISTOPHER H. MEYER 
Givens Pursley lip 
chrisrnever@givenspursley com /www giv,enspurstey.com 

From: Cefalo, James [maflto:James.Cefalo@idwr.ld:aho.gqy) 
Sent: Tuesday, September 5, 2017 12:53 PM 
To: Christopher H Meyer <ChrisMeyer@glvensnursley.com>; Chris M. Bromley Esq. (cbromlev@mchughbromley.com) 
<Cbromley@mchuglJ,bromley com>: John Roldan - City of Boise (Business Fax}; Charles L Honsinger Esq. 
(.!).9.Qsinge_rj';)w@gmail .com} <honslngerJaw@gmall.com>; Abigail R. Germaine Esq. (agermaine@cltyqfbolse,orgl 
<agermaine@cityofbolse.org>; Barker, Albert (IWRB Member) <apb@idahowaters.com>; Andrew Waldera 
<andy@sawtoothlaw.com>; Brent Orton <borton@cftyofcaldwell.com:,;; Bryce Farris <bryce@sawtoqthlaw com>; 
Charles Honsinger <honsJngerlaw@gmail.com>; Cherese Mclain <cdm@msbtlaw.com>; Christopher E. Vargason 
<chrl§@yorgasonlaw.com>: Gail McGarry <emcgarry@usbr.gov>; Gordon Law <gordoo@citypfkuna.com>; Kathleen carr 
<kathlee.nmarion.ccm@sol.dol.gov>; Kyle Radek <kradek@meridiancity.om>: Matt Howard <mhoward@usbr.gol/>; 
Richard T. Roats (kunaattom~y@llcloud.coml <kunaattomey@kloud.com>; Richard T. Roats Eso.(rroats@kunalD.gov1 
<rroats@kunalD gov>; Sarah A. Klahn Esq. (sarahk@whlte-jankowskLcom l <sar hk@whrte:hmkowskl.com>; Shelley 
Davis <smd@ldahowaten.c.om>; Stephan Burgos <sburgos@cltvofbolse.org>; Warren Stewart 

<wstewart@merlolanclty onp 
Cc: Pat Hughes (pchendley@comcast.net) <pchendley@comcasu1e:t>: Lori Gibson <lorigibson@gi11eMpursley.cr:im>; 
Michael P. Lawrence <mpl@glvenspursley.com>; Baxter, Garrick <Garrick.Baxter@lqwr.idaha.gov>; Peppersack, Jeff 
<Jeff.Peppersack@ldwr.ldahO.gov>; White, Kimi <l<iml.Whlte@1dwr.idaho.gov>; Miller, Nick 
<Nitk.Mil!er@idwr.idaho,gov>; Cox, Sharla <Sharla.Cox@idwr.idaho.gov:>; Keen, Shelley 
<Shelley.Keeo@ldwr.ldaho gov>; Gregof'/ P. Wyatt {tgTH wyatt@suez-na .com1 <greg,wyatt@suez,-na,com>; Roger D. 
Dittus (roger.d,ittustE>suel"-l\a.coml <roger.dlttus@suez--na.com.> 
Subject: RE: Question regarding APOD condition language (Suez's IMAP proceeding) rtWOV-GPDMS.FIDS08386] 

Chris, 

I appreciate your reminder. An informal email with all of the parties included works just fine . The condition language 
quoted in your emai l i~ still the language used by the Department for APODs. We have a couple of different versions of 
the condition, depending on the complexity of the original water rights. Conditions 208 thru 211 refer back to the 
original point of diversion(sl for the water right. Condition 226 accomplishes t!"le same goal as conditions 208. thru 211, 
but instead refers back to a previous approval or decree. 
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Condition 208: "To the extent necessary for administration between points of diversion for ground water, and between 
points of diversion ror ground water and hydraulically connected surface sources, ground water was first diverted under 
this right from ___ Well No._ located in T ___, R_, s__, _ _ ." 

Condition 209: "To the extent necessary for administration between points of diversion for ground water, and between 
points of diversion for ground water and hydraulically connected surface sources:, ground water was first diverted under 
this nght from ___ Well No._ located In T __, R_, s_, __, ___ Well No. _ located in T__, R___, S_, _ 
and _ _ _ Well No. _ located in T__. R__, S_, __ ." 

Condition 210: "To the extent necessary for administration between points of diversion for ground water, and between 
points of diversion for ground water and hydraulically connected surface sources, ground water was first diverted under 
this right from ___ Well No._ located in T __, R__, S_, _ _ which was replaced by ___ Well No._ located 
inT___. R_,S_, __ ." 

Condition 211: "To the extent necessary for administration between points of diversion for ground water, and between 
points of diversion for ground water and hydraulically connected surf.Ice source!., ground water was first diverted under 
this right from ___ Well No ._ located In T__, R_, S_, ___, ___ Well No._ located in T__, R.__, S__, __ 
and ___ Well No. _ located in T __, R__, s__. __ . ___ . Well Nos . ..,_ and_ were replaced by ___ Well 
No._ located in T__, R__, S_, __ .H 

Condition 226: "To the extent necessary for administration betw n points of diversion for ground water, and between 
po lnts of diversion for ground water and hydraulically connected surface sources, this right retains its original prlor ty for 
well locations authorized under this right as identified In dated ." 

I hope this information Is usef-ul for your ongoing discussions. l hope to have an order out by the end of next week, 
addressing the pending procedural motions nd setting the November 9th status conference. 

James Cefa lo 

From: Christopher H Meyer lmailto·ChrlsMeyer@lgivenspursley.com) 
Sent: Tuesday, September OS, 2017 11.26 AM 
To: Chris M. Bromley Esq. ltbromtey@mchughbromtey,coml <cbromley@mchughbromley.com>; John Roldan - City of 
Boise (Business FaJt} <IMCEAFAX.-John+20Roldan+20P+2EE-t2E+'l0+2Bl+20+2820fh29+20433-
S650@givernpursley.com>; Charles L. Honsinger E.sq. lhonslngerlaw@gmail.com) <honslngerlaw@gmail.com>. Abigail R. 
Germaine Esq. (uumalne@cityofbolse.org1 <agermalne@dtyofboise.org>; Barker, Albert (IWRS Member) 
<apb@ldahGwatei\'S.com>: Andrew Waldera <andy@sawtoothtaw.com>; Brent Orton <botton@clwofqldwell,corn>; 
Bryce Farris <bryce@sawtoothlaw.com>; Charles Honsinger <ll9nsingerlaw®grnaiLcom>; Cherese McLain 
<cdm@msbtlaw.com>; Christopher E. Yorgason <~r1s@)yorqasonlaw.com>; Gail McGarry <emcs@rry@usbr gov>; 
Gordon t.;iw<gordon@cttyofkuna.com>; Kathleen Carr <kathleenmarton.carr@soLdo1.gov>; Kyle Radek 
<kradek@merldian ty.orp: Matt Howard <mhg,ward@usbr.gov>; Richard T Roa lkunaattomey@kloud.com) 
<kunaattomey@icloud.com>, Richard T. Roats Esq. (rro.m@kunalD.gov) <rroats@kunalO gov>; Sarah A. Klahn Esq . 
(sarahk@white-rankowski.com f <sarnhk@white:fankowskl.com>; Shelley Davis <smd@lidahowaters.com>; Stephan 
Burgos <sbmgos@lcltyofbo1se.org>: Warr n Stewart <Wstewart@merldlanc1ty,grg>; Cefalo, James 
<James.Cefalo@idwr.ldaho gov;,, 
cc: Pat Hughes !pcheQdleypcom st.net! <pchendley@comcast.net>; Lori Gibson <loriglbson@gtvenspursley com>; 
Michael P. Lawrence <mol@givenspursley.com>; Baitter, Garndc <Garrick.~al(t'er@idwr Id ho.gov>; Peppersack, J ff 
<Jeff.Peppers ck@ldwrIdaho.gov>; White, Kimi <Klml.White@jdwr.ldaho.goY>; Miller, Nick 
<Nlck.Miller@ict wr KlahO:&Ql!>; Cox, Sharif. <Sharln.Coir@ldwr.tdaho,Rov>; Keen, Shelley 
<Shtjley 1<een@idwr.id11ho gov>; Gregory P. Wyatt fgreg.wyatt@suez-na.com) <greg.wyatt@suet-na.com>; Roger D. 
Dittus (roeer dlttus@suez-na.coml <roger.dlttusffl}suez-m1.com> 
Subject: Question regarding APOO condition language (Suez's IMAP proceeding) {IWOV-GPDMS.FIDS08386] 
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Special Master Cefalo, 

I am writing as a follow-up to the IMAP status conference on August 24, 2017. 
Some questions were asked aboutthe standard "APOD condition language," which Suez has agreed would be 
acceptable. 
As I recall, you said that would look into whether the language used in the past is stil l the ''standard" language. 

The language which appears in IDWR's existing municipal rights via the SRBA process is: 

"To the extent necessary for administration between points of diversion for ground water, and between points of 
diversion for ground water and hydraul ically connected surface sources, ground water was first diverted under this right 
at (name of well] located in [quarter-quarter description]." 

This is the same language litigated (and approved) In In Re SRBA, Case No. 39576, Subcase Nos. 29-00271 et al. (Idaho, 
Fifth Judicial Dist., Nov. 9, 2009 and April 12, 2010) (Melanson, J.), affd, City of Pocotet/o v. Idaho, 152 Idaho 830,275 
P.3d 845 (2012) (Eisrnann, J.). • 

I am happy t o provide some further comment on how this language (which was developed in the context of 
accomplished transfers) might be employed in the IMAP. But first I wanted to confirm that this is still the Department's 
preferred or "standard" language. 

I trust you do not object to this informal communication . 
I am copying all parties. 
I have no objection to your adding this email to the administrative fi le, if you deem appropriate. 

-Chris 

CHRISTOPHER H. MEYER 
Givens Pursley llp 
601 W Bannock St, Boise, ID 83702 / PO Box 2720, Boise, ID 83701 
direct 208-388-1236 / cell 208-407-2792 / assistant 208-388-1227 (Lisa Hughes) 
cllrlsmever@gNenspursley.com/www.alvenspars!ey.com 

CONFIDENTIALITY NOTICE; This communication Is confidential and may contain privileged Information. If you have 
received it In error, please advise the sender by reply email and immediately delete the message and any attachments 
without copying or disclosing the contents. Thank you. 
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Appendix B MERIDIAN ORDER 

BEFORE THE D.EPARTMENT OF WATER RESOURCES 

OF THE STATE OF IDAHO 

IN THE MATTER OF APPLICATION FOR 
TRANSFER NO. 79778 IN THE NAME OF 
CITY OF MERIDIAN 

ORDER ADDRESSING 
EXCEPTIONS AND AMENDING 
TRANSFER APPROVAL 

PROCEDURAL ffiSTORY 

On March 17. 2016, the Idaho Department of Water Resources ("Depa11ment") issued a 
preliminary order approving Transfer No. 79778 (''Transfer .. ) authorizing the City of Meridian 
( .. Meridian") to divert ground water for murucipal purposes from twenty-seven wells under each 
of their 1wenty-six wuter rights. The Transfer included the following condition of approval: 

To the extelll necessary for trdmi11is1ratio11 berween points of diversion for gro1111d w"ter, 
011</ berwe,n poi1111 of diver.vim• for ground waler cmd hydrn111ica/ly c:omu:ct•d .<iufnce 
sources, this right re1oi11s its origi11al priority for well /ocalio11.v amhoriud imder /Ms 
right as identified in the [,/ecru or licdll.re/ dated {deCl'ee or liceme dote]. 

This condition is hereafter referred to as the "administration condition." The Transfer included 
nn additional condition of approval : 

71,e rllihr /wit/er shall 1101 provlt/e wultr tliverred H11der this righl for the irrigarion of 
/(Ind ha,,/ng appurteuont .rwfece water rights as a primary source of irrigorion water 
IIXCt!pt wl,e,, r/ie ,.,rface Willer rig/,/s are 110/ crvoilable for use or where the use of swface 
wara wn., r,p/aced by th<! use of water diverted i11 co1111ect/011 with this right before the 
opprovt1! ofTra11sfer 79778. n,i.,· co11tli1io11 applies to a/1 /rmd wirh opp11rte11n11r surface 
water ngh1.,. inclutli11g lt,nd converredfrom irrigC1red ugr/cultuml "·~• to at/in land uses 
but s1ill rt!q11iri11g wuter ro irrigllte '""'"sand /a,u/scuping. 

This condition is hereafter referred to as the "surface water first condition." 

On April I, 2016, Meridian filed a petit ion for reconsideration of the order. After 
communication between Meridian and the Depnrtme111 to clarify the administration condition and 
the surface wnter first condition, the Oepnrtmcnt issued an ordcrdcny,ng lhe pet.iuon for 
reconsideration on April 22, 2016. 
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On May 5, 2016, Meridian filed its Exceptions to Order Dc11yi11g Pe1/1io11for 
Reco11sideratio11 ("Exceptions"). 

EXCEPTIONS TO PRELIMINARY ORDER 

Meridian takes exception with the administration condition and the surface water first 
condition. Meridian argue the administration condition "is vague and confusing a.nd may result 
in unintended and negative impacts to the City." &ceptions al I. Meridian also argues: 

[T]he [transfer approval] failed to recognize the potential consequences of [the 
surface water first condition] regarding the use of surface water for irrigation 
purposes prior to the use of water under any of the r,ights subject to transfer that 
wi,s added to the rights even though it was not present in the conditions prior to 
approval of the transfer. 

Id. 

Administration Condition 

Meridian argues that the administration condition is "vague and confusing" and that "(i]t 
is unknown exactly whut is meant by the word 'administration.'" Excep1io11s at 3. Meridian 
suggests that in a basin wide administration nction by the Department, the administration 
condition "requires tbnt the City's water rights be limited to only one single diversion point for 
the majority orits water cigbt~ .... . " Exceptions at 4-5. In another example. Meridian suggests 
that "under the administration condition, a junior priority water rigbt holder can insist that the 
w,uor right be limited to its original point of diversion .. .. " Excep1io11s at 6. 

The Transfer authorizes Meridian to use its city wells as alternate points of diversion for 
each of its municipal waler rights. The effect of the Transfer is that Meridian can divert ils most 
senior rights from any of iL~ wells. This raise.6 the potential for injury to other wmer rights 
existing prior to the Transfer, either dtie to local interference between wells or due 10 a 
geogruphical ly limited' delivery call. The admini stration condition was applied l.o each right in 
I.he Transfer lo identity well locations associated wilh the priority date under each right in the 
event administration of rights becomes necessary. 

The language in the administrntfon condition is substantially similar to language used by 
the Department in an alternate point of di version condition which was upheld by the Idaho 
Supreme Cou11 in Cily of Poca1e//o v. Idaho. l 52 Idaho 830 (2012). In that case, the Courr 
agreed wilh the Department that the condition was necessary to assist in the admjnistralion of 
water rights and to avoid inj\lry to other water rights. Id. at 835. The Court recognized that the 
key consideraiion is injury to the priority of the water rights. As the Court recognized, "Priority 
in time is an essential part of western warer law and to diminish one's priority works an 
undeniable injury to that water right holder." City of Pocatello, 152 Iduho at 835. 

1 The cundiiion helps cn$lJrc lhul u municipality cannot circumvl!nl the curtailment of ground water divt:rsions 
withi n a defi ned gcogrnphic urea by brin11ing_ in water rights from outside the curlui,mem o.rea ro proU'.!cl junior 
priority wells within the curt;iilmcnr areu. 
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From the Department's perspective, there is no substantive difference between the 
language in lhe administrative condition and the language in the condition upheld by the fdaho 
Supreme Court in City of Pocatello. Meridian seems to believe otherwise, however. To remove 
any question regard ing the language, the Director will modify the administration condition. 
Those water rights decreed in the SRBA with an alternate point of diversion condition (for 
example, water right no. 63-08332) will retain the decreed condition. A condilion similar to the 
SRBA decreed alternate point of diversion condition will be added to those water rights which 
previously did not include an alternate point of diversion condition if the location information is 
available to the Department. 

The administration condition does not identify which points of diversion are alternate 
points of diversion, which is pertinent information for a transfer with regard 10 potential injury 
claims by other water rights. The Department will also Include the following condition for each 
right in the Transfi:r as follows: 

Transfer __ alllhorizes additional Well No(s) __ located in T __ , R __ , 
S_, __ . __ as a poinl(s) of diversion under this right as of the date of approval. 

lo u basin wide curtailment action by the Department encompassing all the points of 
diversion in the entire Meridian system, the alternate point of diversion conditions would have 
no impact on Meridian because the city would only be required to curtail its junior water rights, 
but would retain flexibility to use its remaining senior water rights at alternate locations. Su 
Brief for Respondent at 9, fn. 2, Ci ty of Pocatello v. State of Idaho, (S.Ct. Doc. No. 37723-
2010).2 ln II limi ted curtailment action by the Department that does not encompass all the points 
of diversion in the Meridian ·ystem, the alternate point of diversion conditions only serve to 
identify the original location.~ for poinL~ of diversion nssociated with Lhe priority dote under each 
right to ensure that Meridian does not auempt to avoid curtailment of its jttnior priority water 
rights by moving them outside the curtailment area and moving its senior water rights into the 
curtailment area to undermine the curtailment. See id. 

With regards to well-to-well interference issues, the alternate point of d.iversion 
conditions ensure that if, at some time in the future, a well owner holding a water right bearing a 
priority date senior to the date of alternate points of diversion for the Meridian well, alleges 
injury from pumping water from the Meridian well, and Meridian's increased pumping under a 
water right not origina lly diverted from the well is shown to be the reason for the interference, 
Meddian will be required to reduce pumping to not cause interference. See S11ppleme11tal 
Dire,wr 's Reporr Rec"rding City of Pocmel/o's &1.,i11 29 Siare-Based Water Right.! in SRBA 
subcuse 29-27 1 et al (Apcil 17, 2006), at J4. Meridian cannot pump water from alternate points 
of diver ion to the detriment of other existing well owners. Bul this condition does not mean 
"the City will never be able to assert the priority dates of its water rights at the new points of 
diversion approved under the transfer against ill1Y other water right" ru; suggested by Meridian. 
Exceprio11s at 6. 

' A vaitabte on Wost law :it 2011 WL 351289 I. 
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Surfoce Water First Condition 

Meridian suggests the Director lucks the authority to impose the Surface Water First 
condition on water rights on which the condition was not imposed prior to the approval of the 
Transfer. Exceptions al 8. Meridian argues "the 'Surface Water First' condition constitutes the 
imperm.issible restriction of n valid property right, and should be removed from those. rights 
where it was not present prior to approval of Transfer no. 79778." Id. at 9. 

Idaho Code § 42-222 requires that the Department "examine all the evidence and 
available information and shall approve the change in whole, or in part, or upon conditions, 
provided .. . the change docs not constitme an enlargement in use of the original right, [and] the 
change is consistent with the conscrvar.ion of water resources within the state of ldnho .... " 
.Idaho Code§ 42-222(1). Prior to the Transfer approval, six of the city's 26 water rights involved 
in the Transfer included a condition requiring the use of available surface water to be used prior 
to the diversion of ground water. The condition helps conserve Idaho's ground water (which is a 
limited resource in certain areas and which is generally a higher quality water source) by 
requiring that surface water be used first when available for irrigation use. 3 The Transfer 
authorizes Meridian to use its city wells as alternate points of diversion for each of its 26 water 
righ1s. The effect of the Transfer is llmt Mecid.ian can more easily divert ground water at any 
location under any of its water rights. This raises the potential for Meridian to circumvent the 
rcquircmenL to use surface water first on lands historically irrigated under the six water rights 
with the condition because Meridian could assert that the water is diverted under a right without 
the Surface Water First condition. It also raises the potential to enlarge the use of ground water 
under Meridian's rights in lieu of available surface water because Meridian could use ground 
wat.er in siwations when: it had been restricted to using surface water in the past. The Surface 
Water First conditlon is necessary Lo ensure that approval of the Tnuisfer will not be inconsistent 
with the conservation of water resources within the State and will not enlarge the water rights 
being transferred. The Department is not limited in its use of conditions to those that existed 
under each right prior to the Transfer so long as conditions are added 10 ensure statutory criteria 
for a transfer can be met. The Smface Water First condition is necessary to ensure that the 

statutory criteria of Idaho Code 42-222 are met. 

Meridian argues that "imposition of the 'Surface Water First' condition may prevent the 
City from fle~jbly using its water rights to ensure compliance under future water quality 
regulations." Exceptionr at 8. Merid.iun desires to use lower quality water from cenain wells for 
irrigation use to ensure higher quality waler is available for culinary purposes. Additionally, 
Meridian desires ro maintain natural ground water pressure gradients in 1he aquifer by continuing 
to pump the lower quality water for irrigation to reduce migration of lhe lower qunlity water into 
other areas. Exceptions at 8-9. The Director di agrees that the surface waler first condition 
reduces flexibility. The condition does not restrict which wells or ground water rights can be 
used for irrigation , it only ensures that the status quo is maintained regarding use of surface 

) The strong public pol icy in fa vor of 1hc use of surfoce water first when both ground wnter und surface water 
sources arc available is also re.Occtcd in Idaho's land use code. Idaho Code§ 67-6537 provides, in relevant purt , that 
"(a]II applicanl)i proposing to mo.ke lond use changes shall he required to use surface wn1er, where rea~onobly 
availolJlc, us the primary water source for irrigation ." Idaho Code§ 67-65,7( I). 
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water on lands where surface water is available and has been historically used. The surface 
water first condition includes an exception where the use of surface water was replaced by the 
use of ground water diverted in connection with each right before the approval of the Transfer. 

ORDER 

IT IS HEREBY ORDERED that Transfer No. 79778 is APPROVED with amended 
conditions as shown in the accompanying approval document. 

Dated this ~ay of October, 2016. 

~ ~ 

Director 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this#,H clay of October 2016, a true and correct copy of 
the document described below was served by placing a copy of the same with the United States 
Postal Service, postage prepaid and properly addressed, to the fo1Jowing: 

Document Served: Order Addressing Exceptions and Amending Transfer Approval and 
Explanatory information to accompany a Final Order 

CITY OF MERIDIAN 
33E BROADWAY A VE 
MERIDIAN, ID 83642 

CHARLES HONSINGER 
HONSlliGER LAW PLLC 
POBOX5l7 
BOISE, ID 83701 

Debbie Gibson 
Admioislrat1ve Assistant 
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Appendix C KETCHUM ORDER 

BEFORE THE DEPARTMENT OF WATER RESOURCES 

OF THE STATE OF IDAHO 

IN THE MATTER OF APPLICATION FOR 
TRANSFER NO. 80621 IN THE NAME OF 
CITY OF KETCHUM 

ORDER ADDRESSING 
EXCEPTIONS AND AMENDING 
TRANSFER APPROVAL 

PROCEDURAL ffiSTORY 

On March 4, 2016, the Idaho Department of Water Resources ("Departmeni") issued a 
preliminary order approving Transfer No. 80621 (''Transfer") authorizing the City of Ketchum 
('"Ketchum") to divert ground water for municipal purposes from seven wells under each of their 
seven water rights . The Transfer included the following as a condition of approval ("Condition 
#3"): 

To the ext,nt n,cessary for administration between points of diversion for ground warer, 
and between points of diversio11 for ground water and hydroulical/y con11ected surface 
sources, this n·ght retains its original priority for well locations authorized under this 
right as identified in the decree dared 6/2911 I. 

On March 18, 2016, Ketchum filed a petition for reconsideration of the order ("Petition"). 
After communication between Ketchum and the Department to clarify Condition #3, the 
Department issu_ed an order denying the Petition on April 8, 2016. 

On April 22, 2016, Ketchum filed its Exceptions to Preliminary Order for Transfer 
Approval ("Exceptions"). 

EXCEPTIONS TO PRELIJ\flNARY ORDER 

Ketchum takes exception with Condition #3 and argues: 

J. Condition #3 is vague, over-broad, and confusing. 
2. The Department has been applying this condition inconsistently and 

should first set forth a policy that states the circumstances which warrant 
this Condition. 

Exceptions at 3. 

Ketchum requests that tbe Department strike Condition #3 or substitute language to clarify when 
limited pumping would be imposed. Id. 
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The Transfer authorizes Ketchum to use its city wells as alternate points of diversion for 
each of its municipal water rights. The effect of the Transfer is that Ketchum can divert its most 
senior rights from any of its wells. This raises the potential for injury to other water rights 
existing prior to the Transfer, etther due to IOC.11 interference between wells or due to a 
geogr~phically limited I delivery call. Condition -#3 was applied to each right in the Transfer to 
identify well locations associated with the priority date under each right in the event 
administration of rights becomes necessary. 

The language in Condition #3 is substantially similar to language used by the Department 
which was upheld by the Idaho Supreme Court in City of Pocaul/o v. Idaho, 152 Idaho 830 
(2012). ln that case, the Court agreed with the Department that the condition was necessary to 
assist in the administration of water rights and to avoid injury to other water rights. Id. at 835. 

Ketchum argues that , in City of Pocat,llo, "the Court held that the condition was 
necessary during priority admlnistr:illnn in order to protect from physical interference between 
water rights during time of shortage" and therefore the "condition would only apply during 
priority administration during a water delivery call." Exceptions at 3-4 (emphasis in original). 
Ketchum equates "priority administration" to "a water delivery call." Ketchum suggested an 
alternate condition that would limit application of the condition to "priority administration during 
delivery calls." Id. at 4 

Ketchum seeks 10 impose a limitation that is not imposed by the Idaho Supreme Court in 
Ciry of Pocatello and is not consistent with the record in that case. Ketchum's argument focuses 
on one section of the Court ' s decision and seeks to limit the condition to its application only in a 
delivery call. The problem with this interpretation is that the Court ia Ciry of Pocatello did not 
limit the application of the condition to just a delivery call situation. To the contrary. the Court 
recognized that the key consideration is injury to senior priority water rights. As the Court· 
recognized, "Priority ia time is an essential part of western water law and to diminish one's 
priority works an undeniable injury to that water right holder." City of Pocatello, 152 Idaho at 
835. The reason for the condition was to address well interference issues and mitigation 
requircmeal for aquifer wide regulation. Supplemental Director's Repol1 Rega11/iug Ci1y uf 
Pocatello 's Basin 29 State-Based Water Rights in SRBA subcase 29-271 et al (April 17 , 2006), 
at 14. Application of the condition is not limited to just a delivery call. The Director disagrees 
with the narrow application of the condition suggested by Ketchum because it would preclude 
application in a well interference situation. 

Idaho Code§ 42-222 requi res that the Department "examine all the evidence and 
available information and shall approve the change in whole, or in part, or upon conditions, 
provided no other water rights are injured thereby ... :· The Department is not limited in its use 
of conditions to protect from injury only during a delivery call. Application of Condition #3 
should be applied broadly to any situation where the approval of alternate points of diversion 
under a water right for a municipali ty has the potential to injure other rights. The condition 
should be applied to municipal rights specifically, because municipal rights generally identify (or 
have the potential to identify) a much larger place of use than other water rights and injury 

1 The condition helps ensure 1ha.t a municipality cannot circumven1 lhc curlailment o( ground water diver1ions 
wi1hin a defined geographic area by bringing in wa1er rights from 01.llside (he curtailmcnr .irca Lo prntec1 junior 
priori1y wells within Lhc curtailmeru area. 
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situations may not arise for years or even decades due to the growing service area of a 
mu nicipality. 

Ketchum also argues !hat the Department's application of Condition #3 to municipalities 
is inconsistent, and therefore arbitrary. Exceptio11 a1 5. Ketchum submitted a list of transfers 
~pproved by the Department for municipalities char either included the Condit.ion or did not 
include the condition without explanation. Ketchum believes the Department should develop a 
policy to guide the Department and inform the public regarding use of the condition. 

TbeDepamneo.t 's Administrator's Memorandum -Transfer Processing No. 24 dated 
December 21, 2009 includes the following policy statement (sec p. 24): 

An application for transfer that is approved to provide alternate points of diversion from 
ground water under one or more municipal water rights tQ develop or expand a common 
delivery system shall include conditions of approval to identify the polnt(s) of diversion 
authorized under each right prior 10 the transfer. The purpose of the condition ,s to 
provide for future adminiscrntion of water rights in situations where increased municipal 
pumping over time is determined 10 cause injury through interference with other nearby 
wells. 

The Department's policy states that the purpose of the condition is to address injury through 
interference with other nearby wells. The policy does not expressly address injury due to 
deJivery cnlls. Nonetheless, Condition 113 should address possible injury due co delivery calls. 
The policy statement inslrllcts staff to Include a condition when alternate points of diversion are 
added to a municipal right through a IJ'!lnsfer. 

The Director agrees that Condition #3 should be applied consistently. Absence of the 
condition would not excuse a municipal right holder from a determination of injury due to the 
use of alternate points of diversion. Inconsisten t use of the condition on transfer approvals is not 
justification for an applicant to injure a senior water right. The condition is not arbitrary. 

FURTHER ANALYSIS ON REVIEW 

Ketchum asserts that Condition #3 is vague, over-broad and confusing. There is no 
substanti ve difference between the language in Condition #3 and the language in the condition 
upheld by the Idaho Supreme Coult in City of Poca1tllo. Ketchum seems 10 believe otherwise. 
however. To remove any question regarding the language. however the Director wlll edit the 
Transfer opproval. First, those water rights decreed in the SRBA with an alterruite point of 
diversion condition (for example water right no. 37-2628) wi ll retnin the decreed condition 
identifying where ground willer was first dive11ed und.er rhe water right. Second, for those water 
rights which previously did not include an altemute point of diversion c;ondinon (for exan1ple, 
water right no. 37-4413), a condition simtlar to the SRBA decreed alternate point of diversion 
condition will be added if the location information is available to the Department, Third, the 
Depart men! will include the following condition for each right in the Transfer as follows: 

Transfer __ authorizes additional Well No(s) __ located in T __ , R __ , 
S_, __ , __ as a point(s) of divers10n under this right as of the date of approval. 
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The additional condition is necessary to identify which points of diversion are alternate points of 
diversion authorized by the Transfer, which is peninent information for a transfer with regard to 
potential injury claims by other water rights. 

Ketchum further asserts the condition should be removed because the Department has not 
explained "in what circumstaoces Condition 113 will be imposed." Excepriom at 4. The record 
in the City of Pocatello provides information on bow the condition operates. In a basin wide 
curtailment action by the Department encompassing all the points of diversion in the entire 
Ketchum system, the alternate point of diversion conditions would have no impact on Ketchum 
because the city would only be required to curtail its junior water rights, but would retain 
fle.tibility to use its remaining senior water rights at alternate locations . See Brief for 
Respondent at 9, fn. 2, City of Pocatello v. State of Idaho, (S.Ct. Doc. No. 37723-2010).1 In a 
limited curtailment action by the Department that does not encompass all the points of diversion 
in the Ketchum system, the alternate point of diversion cood.itions only serve to identify the 
original locations for points of diversion associated with the priority date under each eight to 
ensure that Ketchum does not attempt to avoid curtailment of its junior priority water rights by 
moving them outside the curtaiJment area and moving its senior water rights into the curtailment 
area to undermine the curtailment. See id. 

When well-to-well interference is an issue, the alternate point of di version conditions 
ensure that if a well owner holding a water right bearing a priority date senior to the date of 
alternate points of diversion for the Ketchum well, alleges injury from pumping water from the 
Ketchum well, and Ketchum's increased pumping under a water right not originally diverted 
from the well is shown to be the reason for the interference, Ketchum will be required to reduce 
pumping to not cause interference. Su Supplemento/ Director 's Report Re11ardi11g Ciry of 
Pocaullo 's Basin 29 Stau-Based Water Rights in SRBA subcase 29-271 er al (April 17, 2006), 
at 14. Ketchum cannot pump water from alternate points of diversion to the detriment of other 
existing well owners. 

For the reasons stated, the Department will not remove the alternate point of diversion 
conditions, but will amend the transfer approval as discussed above. 

ORDER 

IT IS HEREBY ORDERED that Transfer No. 80621 is APPROVED with amended 
conditions as shown in the occompanying approval document. 

Dated th is 2-7-Jf!i day of October, 20 16 

--- ~ 

Director 

1 Available on Wesdaw at 201 I WL 3512891 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY I.hat on thi 27 °'!!(d y of October 2016, a true and correct copy 
of the document described below was erved by ptacing a copy of the . ame with the United 
Srares Postal Service, po cage prepaid and properly addressed. to th~ followfog: 

Document Served: Order Addressing Exceptions and Amending Transfer Approval and 
Explanatory information to accompany a Final Order 

CITY OF KETCHUM 
ROBYN :MAITISON 
POBOX2315 
KETCHUM, ID 83340 

BROCKWAY ENGINEERING 
2016 N WASHINGTON ST, STE 4 
TWIN FALLS, ID 83301 

MSBTLAW 
CHERESE MC LAIN 
950 W BANNOCK ST, STE .S.20 
BOISE, ID 83702 

~ Q,, ~ 
Deborah Gibson " 
Administrative Assistant 
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EXPLANATORY INFORMATION TO ACCOMPANY A 
FINAL ORDER 

(To be used in connection with action~ when n hcoring was nol held) 

(Required by Rule of Procedure 740.02) 

The aG:Ompµnying order is a "F inaJ Order" issued bv the department pursuant to section 
67-5246 Idaho Code. 

PETITION FOR RECONSIDERATION 

Any party may file a petition for reconsideration of a final order within fourteen (14) days 
of the service date of this order as shown on the certificate of service. Note: The petition must 
be recei ed by the Department within this fourteen (14) day period. The department will act 
on a petition for reconsideration within twenty-one (21) days of its receipt, or the petition will be 
considered denied by operation of law. See section 67-5246(4), Idaho Code. 

REQUEST FOR HEARING 

Unless the right to a hearing before the director or the. water resource board is otherwise 
provided by statute, any person who is aggrieved by the action of the director, and who has not 
previously been afforded an opportunity for a hearing on the matter shall be entitled to a hearing 
before the director to contest the action. The person shall file with the director, within fifteen 
( 15) days after receipt of written notice of the action issued by the director, or receipt of actual 
notice, a written petition stating the grounds for contesting the action by the director and 
requesting a hearing. See section 42-I 70 lA(3), Idaho Code. Note: The request must be 
received by the Department within this fifte~n (15) day period. 

APPEAL OF FINAL ORDER TO DISTRICT COURT 

Pursuant to sections 67-5270 and 67-5272, Idaho Code, any party aggrieved by a final 
order or orders previously issued in a matter before the department may appeal the final order 
and all previously issued orders in the matter to district court by filing a petition in the district 
court of the county in which: 

i. A hearing was held, 
ii. The final agency aclion was taken, 
iii. The party seeking review of the order resides, or 
iv. The real property or personal property that was the subject of the agency action is 

located. 

The appeal must be filed within twenty-eight (28} days of: a) the service date of the final 
order, b) the service date of an order denyi.ng petition for reconsideration , or c) the failure within 
twenty-one (21} days to grant or deny a petition for reconsideration, whichever is later. See 
section 67-5273, Idaho Code. The filing of an appeal to district court does not in itself stay the 
effectiveness or enforcement of the order under appeal. 

Revised July l , 2010 
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Appendix D IDAHO BRIEF 

CITY OF POCATELLO, Appellant, v. Tne State of Idaho, ... , 2011 Wt. 3'12891 .H 

2011 WL 35128<)1 Odaho) (.Appel In le BrieO 
Supreme Conrt of lc!Aho. 

CITY OF POCATELLO, Appellant, 
v. 

Tbe State of ldabo, Re,ponden t 

No. 37723- 2010. 
July 25, 20Jl. 

Appeal from the Snoke River &sin l\djud iattlon, Filth ,hKllcinI Distrir.t of t.hcStatc of ldoho, in and 
for the County o(T-.in Foll" !n the Matter of SRJIACasc No. 39576 Subeue Noo. 29-00271 et oL, 

Hon. ErlcJ. Wlldman, District Court Judge. pw,iding. 

Brief for Respondent 

Auomcy,, for AppcllUJtl· J<>t!<!phlnc P Beeman. !SB No. 1806, Jan• M Newby, !SB No. 2848, Beeman &. 
As,oonte1, P.C., 409 \Ve,i Ic(fcn,on SlrO<l. Bo1,o, ID 83702, Focsumle: (208) 331-0954, Email. 
jo.becman@becmanlaw.com. 

Auomoyo for R.espc,,,dont Cli•o J. S""'11, !SB 1'lo. l..'>07, S!,,sto K1lminsu,r-Radley, !SB N<t 7189, fdaloo 
Auomey Genornl's Office, P.0 Bm< 13720, Boiu, .ldnho 83720-0010. Foc.1m1le: (208) 854-8071, Bm,il· 
"""'1.lc,hndlcy 11-1dlll¥> go•, divo. -®'s,idaho.a,,v 
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CITY OF POCATELLO, Appellant, v. The State of Idaho, ... , 2011 WL 3612891._ 

E. Whe!her !he District Court properiy upheld !he Special Master's fmdings as to the priority 
dstes of water righc. 29-13639 and 13558 .. --•--·•----·-··--~--- ·--·--------

F. Whether respondenlS should be awarded attorney fees and costs on appeal -~-- .. ~----·- 5 

ill . STA'IDARD OF REVIEW.. 5 

IV. ARGUMENT .............. _ ...... . 

A the District Cow-t did not err in affirming the Special M'asta's fin:ling that the City of 
Pocatello's interconnected municipal groundwater rights should inotude a condition mdicati:ng 
the origina! point of diversion and priority date .. .. --.. ····--~·-• .. --

" Ji J A condition indicating the original point of diversion and priority date is neces!lary to 
prevent Pocatello from using alternative points of diversion to undermine the priority of other 
waterusm --------

2 The Director has authority to impose tlus descriptive condition onPocatello's waterrighrs --~-- 9 

3 The District Court did not.err in affirming the Special Master's finding that, absent the 10 
concbt:ionrecommerxled by IDWR. the proposed accomplished trnnsfers would injure other 
W'Bt.e! rights ,., ••. -·· ·--·-·--·-·~·-·- -···- ·------··-·---··----·--·· 

4. The condition docs not prevent ~atello fram effectively and efficiently delivering wattr to 14 
its municipal customers, even in cases where the original point of diversion listed oo longer 

B. The D1stnct Court did not err in affirming the Special ~ter's detem1ination that the City of 
Pocatdlo', groundwater wells could not be designated alternative points of diversion for the 
City's surface water rights ....... ··········-·•- ·MO ... , .. _ 

17 

C~ The District Court properly found that transfers of waterrigh!'s developed prior to 1969 are 22 
subject to the some no-injury requirement 8l trtmsfe13 of post-1969 water rights -··"·····-··--·-···-· 

D. The District Court properly upheld the Special Mastu's fir.ding the purpose of use ofw atcr 25 
right 29-mO is irrigation ....... __ .... _ _ -·--·-· .... ·--·--- ·-· ·-·-·· --··-·--

E. The District Court properly upheld the Special Master's findings as u, the priority dates of 26 
water righr., 29-13639 and 13558 

F. Whether The Respondent Should Be Awarded A!t<>mey Fee. And Costs On Appea I -----· .. 29 

rv. CONCLUSION ..... 
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CITY OF POCATELLO, Appellant , v. The State of Idaho, .. ., 2011 WL 3512891 ... 
--------------------

Idaho Code § 42-1425(2) ......... . 

RlJ'LES AND REGULATIONS 

T.RC.P 52(a) 52 ..... --.......... - ....................... ·-•··--· 

l.RC.P. 53(eX2) ............. - .... ·-·•---·--·· .... ·--·-----· ·-- .. -· 

I.R.CP 54(e) l -~--·--··-···· ... -... --,-- ----

LRE. 301 

• 1 I ST A TEMEt-.'T OF THE CASE 

A Nature of the Case 

)2. 19, 24 

29 

5. 27 

29 

This is a water rights case on appeal from the Snake River Basin Adjudication ("SRBA") District Court. 
Pocatello appeals the SRBA District Court's Order on Motion to Alier or Amend (R. 52.50-7 i) ii~ Memorondum 
Decision and Order on Challengo1 (R. 512:5-56). In its Order on Motion lo Aller or Amend. the SRBA Court 
held th:lt the Special Master did not err by l) conducting a hearing on injur"j absent a third-party objection to 
Pocatcllo's accomplished transfer clalill; 2) recommending a condition to address injury; 3} rejecnng 
Pocatello's claims thnl ilS ground water wells should be alternate poinLs of diversion for its surface rights; and 
4) recommending wntcr right 29-TI70 with an inigii.uoo purpose of Lll!C. The Court furtbcr held that pre-1969 
water r:ight;s are $ul;,Jcct to the no-inJury rule and thus are not exempt from inv-<:StJg:tllon of injury by the 
Director. The SRBA Court also affirmed its adoption of the Special MllSter's iin<ungs of facl thal the City's 
surface water rights and groundwater wells do not dive.rt from the same source and the recommended priority 
dates ofwnttr righu 29-13558 a.n.d 29-13639. 

B Course of Proceedings Below and rhe Facts 

1 Proeeedings in the Snake River Basin Adjudication ("SRBA") 

The water rights at issue here were claimed in 1990 by the City o[ Pocatello. (R 4.502--13). Following the 
issuance of the Director's Reports in 2003 (R. 1-62), Pocatello filed an objection to each water right 
recomroendalion (R 78-262). The State of Idaho, and later the Surface Water Coalition ("SWC") ftled 
responses to the City 's objectiom (R. 456-568 and R 1927-2343, respectively). Followiag summary judgment 
proce~ ' 2 and a tria~ the Special Mll!ltet ~ a MasU!.r '.I' RITf}ort and R~wmmmdat Qn and Order on 
M011011 IQ Reconsider (R_ 4553-4739), m which she rceommcndo:d· 1) that \he 1X;nd!ti.oo impos.cd by the 
Director be maintained to prevent injury to existing water rights-. 2) that the City's groundwater wells NOT be 
recommended as allemative points of diversion for PocateJ!o's surface wat..:r rights; 3) that water right 29-7770 
be decreed with an irrigation purpose of use, and 4) that the priority date for water nght no. 29-13558 be 
decreed a,; re.commended by Li-ic Director, while the pnority of wotcr right 29- 13639 be decreed with a priority 
date one day earlier than 'the Ditc:c1or r ommcnled. The Special Ma= subseqmmtly 1SSUetl an Amendid 
Mast11r '.t R~port and R,con1m.111,Jallon 4f!d Onur on Motion to R t:n1tsitkr, am11ndinii the place of u.~c 
descriplion for Pocatello's murucipal rights (R. 4743-4818). 

On May 28, 2008, the Special Master issued nn Orde,- Denying Morion to ,1/Jeror rlmend(R. 4881-89). and on 
June 11, 2008, Poc:i.tello filed a Notice of Challenge to the Master's Report and Recommendation (R. 4890-96). 
On April l 0. :!009, United Water of ldaho, City oi Nampa and City of Blackfoot filed a Mol:lon Jo, &ave 10 
Part1c1pate or 10 Partiapal" as Amici Cuna~ (R. 4959-67} The SRBA Di.strict Court granted the .lvfotion I.O 
P11rtic1pa1e as Amie, Curiae (R. 4987--91). After oral argument on the Challenge, the SRBA District Court 
issued its l\lJemorandum Diecision and Order on Challenge, on November 9, 2009, affim1ing the order of the _ 
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CITY OF POCATELLO, Appellant, v. The State of Idaho, ... , 201 t Wl 3512891 ... 

Special MaSler (R 5125-56) 

On November 23, 2009, Pocatello filed a J.1orion to Alur or Amitnd the M~morcvulum ~dJ1on and Orrhr on 
Cha/1,,,gw (R. SIS7-61). Fallowing a hcann1- the SlUlA Court derucd the MotM>n. affirmu-g ,ts dcc:i,;ion in tho 
Mtmorondum 0.d.Tion andOrrltr011 ChaU.1,g• (R. S250-71) Po<:,tcllo ftled a N,,,;c, t,f App,alw,th the Idaho 
'3 Supreme Courton May 24, 2010, and anilm,nd,d Node, a/ App,al on July 9, 2010 (R. S272-92). 

2. Statement or the Fects 

This ease concerns state based water rights claimed by the City of PocaLeJlo. The war.er rights arc used to 
provido muruc,pal wAlcr ,crvicc to wntcr OSUI Ind residents of th6 City or Pocaldlo. ond 10 s«vu,e ,., llllpOrt 

bc1uty Wotcr for the u,.town service ,s suppl,cd th(,ugb "" mien:onnec11:d symm of n wells through wluch 
21 ground water nahts .,.. wvel'ICd. PoateJ lo cl11ms the w.U... dcvelopod al wffcrcnt Innes and m di.lTcrcnl 
loall ,cn, u al-.ivc J>01111S of dr.cr1MXI for each of us 21 JIJOUl1d ,.,..., naJ,ts. Po<aleUo seek:, the ..... to 
divert wnter under its most senior ground water rights from any of 1ts wells 1-'\.c.!diuonaUy, PocateUo holds 4 
surface water rights lhti.t divert from Mmk Creek. and Giboon Jock Creek. which are both tributary to the 
Ponncuf lover and the Low<r Ponncuf Rlver Valley Aqwftr ("LPRVA"). The LPRVA is the sou-cc or the 
City's g:rourd wata- nghts. Pocatello claimed its 22 groundwater wells as alternative poulls of diversion. for the 
four s-Jrfoec water nghts as well. 

IDWR recommended the ground water nghts with altemottve points or divemon, but mcluded a condition it 
deemed noc:essary to prevent inJury to other water wen: 

To the e.'<tent ncc~ry for achnmt5tration between pomts of diversion for ground water, ond between points of 
diversion for ground water and hydraulically connected surfact: sources, ground water was first diverted under 
thu nght from Poca1ello well [description) m the amount or cfs 

lDWR did not recommend PocatcUo's ground water wells 8! altcrmtJve point., of diversion for the City's. 
=face water~ Tho Cily cojcctcd to the 1nclll!l011 of the ccndrtion aoo ro thederua! oraltcrnouvc pouu or 
divcrsK>n for 1ts wfoce water righa No thtfd..porty ObJtttui,1:r 01" R•,pomu lo IDWR' s rccommendluon were 
filed 

•4 Pocatello's waler nght no. 29-n?O was licensed m 2003 with a pwpose of use of lf'rigallon. Appt!lm,/"s 
Op,ning Brief o.t. 16. IDWR recommendW. the nght consistcnl with the license, M an mgatmn right (R. 42). 
Pocatello objected to the Dircct.oJ'5 rccommendohon (R 390 395). 

Pocatello claimed a pnority date of June 30, 1905 for water nght no 29--13558 (R 856) based on newspAper 
acoclcs about the lustory of the c11 1cs of Alameda and Pocutclln (R 7656-7664). !DWR r=immendcd o priority 
of July 16. 1924, ,.,. day before the City of Nomcdn - csiablishod (R -18) Sun,Jnrly, l't,catcllo cl111n,ed a 
prionty date of December 31, J!).l() for_.., nglt no. 29-13639 (R. 870) IDWR n:commmd<d a pr.,..tty d.llc 
of Octob« J2, 1952, \med on tho npphcotion dntc for tho er nght permit 61) The Special Moller 
recommended the right with a priority of October 11. \952 (R 4764) 

IT ISSUES PRESF.N1'ED 

The 1s.9.1e3 presented, ~ framed by the Respondent. arc a.~ fol lows· 

A Whclhcr the D1stncl c.oun erred in a!funtu,g the Spcc1ol Ma.stcr's finding that the City of Poc:neUo·s 
interconnected mumc1pal groWldwatcr nghts should include a conditrnn md1catmg the ong1MI point of 
d1v1:r:non and pnonty dale 

8 \.\t"hcthcr the Distnct Court erred m affirming the Special Master's dctcrmmatJon I.hat the Cny of Pocatcllo's 
groundwn~r wells could not be des1gnnted Hltemntive poml'> of drvers10n for the City' s surface '"'-ate r nghlS 

WESTLAW '( , ,,, 
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CITY OF POCATELLO, Appellant , v. The State of Idaho, ... , 2011 WL 3512891 .. 

C. Whether the District Court properly found that transfers of wafer righi.s developed prior to 1969 are subject 
to the same no-.injury requirement as ttBnSfers of post-1969 water right$. 

D. \1/hether the Distnct Coat properly upheld the Special Master's finding !he purpo!e of use ofwnter right 29w 
7770 is irrigation. 

E. Whether I.he Dist.net Court properly upheld !he Special Master's fmdings as to the pnority dates of water 
rights 29-13639 and 13558. 

•s F. 'w'helher respondents should be owarded attorney rees and costs on appeal 

DJ. ST ANDA.RD OF REVIEW 

The Dumd. Coon •• requKcd 10 adopt ihc opcc1•l mn.,.,.·s findinas of fact unlco, lhey lr4 clenrly crroncou,_ 
l..R.C.P. 53(c)('.!). Rodrig,,_,, v. Ookl,y Valley S-.. Inc., 120 ld,ho 370. 377, 816 P 2d J"..6. 333 (1 991i In 
u.rn, ihc specs,! moster's finding, or foots. which ntc ndoplcd by ihc SRBA di,tnot court. ore considered to be 
Jh, fin,hres or iho SRBA d""-'i<t co\rt t R.C.P S2(a); A/..Croy " Ro,.n/cra,ic,, !JS Idaho 509, S 13, 20 P .Jd 
693, 697 (2001) The findtng.s or the dlS!n.CI court will not be set aside on npp,.,1 unless clearly erroncou<. 
LR.C.P 5:!(a, The standard for n,y,ew of tl,c ~iAJ court's fmdmg, of r,..t " whelhcr 1hcy nn: ~ by 
mbslantml although conn, tl"!I, OYJdcn<z. R..,,,,.,,,,, 11. .llarnn. /().I Idaho 40/,41)./, 6-!9 P.2d 155, 158 
(CUpp. J 983. 

"The sp=sJ m..,.,.., amclu.,1om of law are not bmd,1\1 upon tho d1'tne< court. ollhough lhcy are <xpccted to 
be pc......,ve.• StaJ; v. lfosmnan Waar R1g/11 Ownm. 130 l<loho ot 740. 947 P.:!dnl 413 ( 199'7). The specia l 
mruitcr~a conoluttOnJ of law, which arc also ndopc.cd b)~ the SRBA dtStrict ooun.. are trc.atcd -., the conclus,ons 
of the district coun. McCroy, 135 Idaho at 513, 20 P.3d at 697. This Court freely reviews the SRBA district 
court's conclusions of law, ld. 

l V. ARGUMENT 

A. The District Court did not err in affirming the Special Muter's finding that the City or Pocutello's 
interconnected oo unkipal gr oundwater rights should Include R condition indic11ting lht original point of 

dinrsion 3Dd priority date 

The Oislricl r.oort correctly •ffirmed lhc Sp«ml Master's recommcndauoa of Poauello's wot<r ll@hts with the 
QOn1esu:d condition Tb: Dill'tnct Court s~c.ed t.hAt too cu,dition is oece.ssary t.o pn:venl inJury to other wnter 
nght1 from tho City's """ or •6 .itermllve pouu or diversion (R. 5 I 35-40) The C0\61 olso held tho< the 
O,reciOf hos ih• llUhunty to ,m_ ihc oondinon. pu""""1 both lo ldoho Code§ 4::-1411 and 42-14::S, ll1Jd 
that 1he Specal Master oom:cdy mqw,ed into whetlla' mJury to other wmer riaJ,u would occur, d""f'tJe no 
ihird-pony obJeotJom to th< clouns (ll S 133-34). Finally, lhe CQurl held ihat lhe caodJiKlll would "°' pn,vcrn 
Pocatello from d1vcrt:10g Wlllt!r under s.cruor rp Cor wtuch 1ho orig_tnnJ point of d1vcrs1an no lOltilcr c..'U!ls (R 
5143). 

1. A comJ11ion indinting the 09iAhml poinl of dive rs km nnd priority d:1t.e Is nettUa ry to prev~nl Pocatdlo 
rnun using altitri&,tiVf' pointJ of divt.rdon to undermine the priorily of olhtr water usu5. 

The- City o( Pocalcllo c.l:umcd uli or i wells ,ts u.ermtiwc points of diversion for cnch oC ilS groundwnLcr flGht 
cJ~m~ (.R. .JS0':?-13), The effect of clnun1ng MllJ'UClpnl nghls wu.h a.ltcMAUVe poinLI or dlvG"tton LS lo allow I.he 
Cuy to divert any of 1 nter nghts from any of 1b wells.. The lcbho Dcp.utmcnt of Water R.csoutcc.5 ("lDWR") 
rccammcndi..-d lhc g,rqund water flllht, wn.h tho oJ~mrllcs pomll of d1v~1on. bot included a cund1uon swung 
----- -- --- ---- --- -
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CITY OF POCATELLO, Appellant , v. The State of Idaho, ... , 2011 WL 3512891 ... --------- ------- - ---- --
To the extent necessary for administration between points of d.!vcrSlon for ~water. i1nd 
between points of diversion for groundwater end hydrauhceUy connected surface waters, 
growxlwatcr was first diverted under this right from Poc.attUo well Qeg.al description) intro. 
emount of __ cfs. 

(R. 10-62), At tnal, the Oim:toroflDWRat the llme, Olm T"'1tl l, tetti6ed tho< the eondtuon is n<cCSArJ' to 
protcc:t other wntcr ~ from tnJury He el<pm.1ned the concern, thnt led to the rceommcnd'll10n of the 
conruuon on na.hta churned with ahcmau~ pc:nnts of dlvcrsion: 

•7 0..- w,clcnotnding of our "'5p(lffl1Dtlity IMlllgh the odjudi<:ruion is to oppr0pria1<ly 
eondinon n Wat.er rist- so that It clUUlOl he expanded over bme 1nappropnately .. Tho two 
areas 11ml we were conccmcd about were. nuntbcr one. well 1111<rfer<neo thOI ....ad t.ippcn 
in the future as a result or increa.,cd pumping at wells and. secondly, conjunctive 
adnnnisb'ation concerns relative to dlversion from one location as compared with diversion 
from another location 

Tr. Vol a, p, 2JI. L. 24 through p. 231 L. 1!' Pocutcllo ob;oded to the eondillOn. amq that there - no 
tnJUT)' LO other v,aier U9US as a n:sull of the CJty*s mteroonnC'.Cled we.II system. m pl::tce prtor to 1987 As o 
n,su it,, tho Spcc::ial Masto- wa, rcquucd to mvcsipti; whd.her ~ conchtJon \11,'Q necessary lo a-.01.d inJury t" 
c.'Wlm& W'Jtcr n&hta A:s c,q,hunod by the Distnct Court on 115 M""'°rondum V.clsion aJJd OrtMr on Chall,ng,. 
-[i]n thu "'"" an objccuon wns ftled by Pocntdlo, :,ppropriotely t"!!Senng w, n,qwry into injury " (R. 5135). 

Citati.On& to the tr.uucfipt frcm the trial are identified as "fr._" 

Poc:atcllo argues thel the Spcetal Mll.ua- erred m finding th,t the condit,oo "ncceswy to prcvan u,jwy to 
a>sttng water ni;hls The Dwrict Court doollf"ed, findq tlut the Spcc11l Master corroctly nppbcd the lcsnl 
pnnctplc• of what eomtllutes inj<ry 10 • w:tter "l,hl The Coon foond that. 
Spcct(x::ally, tn.JUT)' IQ an c:astiQg water ria,ht is not tmutcd to the circum:.t:u,cc where unmcdlale physic3\ 
1ntcrfcn:nce occun between wll!Cf nahta u of tho dote o! the~• Injury 0110 includes the dumrushed c!Tect 
on the pnonty d3tes of existing WDter nghts in ame1pau0,1 of thc1-c being insufficient water 10 sausfy nU rig.hu 
on a ,ourcc (or in thu cue. • d=c<c rqpon of the aqiufer) ond pnonty adm>rulrallOll JS "°"ght liven °""'&I' 
thc pnonty admmi,1n1uon may ®CUI' at some pouu 1n the fUlurc, m;ury to the pnonty date o=n At the time 
the accompli<hed tmnsfcr i., approved. The Special Moster com:ct.ly otknowlcdgcd thu principle· 'Whore n 
change or trml::lf.a woufd undcnnme a pnority dau. lhc injl.l')' is re.Bl and mnta1al even tf I.he damage JS no1 
1mmcctw.cly miuu!e.sl [n a prior appropnauon S)'Slcm. undcrminm& n pnonty date II n M.muu.JI uiJu,y Tiu tht 
ain(btion appeors 10 comctly P"""'tJllnlors (rum mjury to tho~ prioriucs.' 

•s (R. 5139). The D1stnct Coun affirmed the Special bAaster's ronclustem oflnw as to tllc na.ture orinp.uy to 
the pnonty of ntcr rip •nd odoptcd the Spcc1al Mutcr's f\nchnp oC fact that mx,mmendmg Pocatello'• 
nghlS wnh altcmauvc poinl5 of d,vcn;1on wllhout the eondiuon would.,.,.. such m;u,y (R. 5153) 

The City of -llo has pnwidcd no cv,dcncc that the Coun • find,ns, of facts .. to tnJury to pnonty nrc 
cle:u·ty aroncous. Poc:atcllo has also faded lo Japrove lhci COt11.'1 !cpl concluuon that a dtmuu.shmeu of 
pnunly lS a itCmm:al lOJUI}' lhut ocx.un at the time• tr;I.M(er lS approved Ratha than nt.lWUS lhc wcU reasoned 
ftnd,na of tho Court nt to tl,e real 1ll1CI ,mmcdiau: U1JW)' to pnor,ty that would occur upcn lljlpfOVOI or tho 
acoomplt'med tranJ.rcr. lhe City mnu~nins that the Court • stmpl} oon«mcd with funm:, spetulnbvc tnJIX)' 

POC3te\1o offers no rebunal lo the a,scrt100 tha~ were its rights reco1nmcnde<l Wlthout the condilion, the effect 
would be to dimJJ1ish the pnonty of others, Instead, tl mauuams that its settlement Yrith the Sur[uice Water 
Coahuon ("SWC") "should_ •meliorate IDWR's concems about in.Jury• App,lfanl'• Opemng Brief•• 3-l Tlus 
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CITY OF POCATELLO, Appellant, v. The State of Idaho,., ., 2011 WL 3512891 ... 

constitutes a tacit acknowledgement that the operation of 11.s water nghts without the stipulallon would cause 
inJury to Whllll Wllt<r u>ers. Tho ngn,,mont between Pocolello Md thc SWC requtres that thc City s<ck 
lldmirumuuve approv:1I before mcnasmg 11.s well cap.,elty (R. 6574-76). l?ocotc.Uo ignores thal the ahputouon is 

only binding on Pl>cntcllo ond the ':NIC. may be dissolved at thc whim of the par1JCS 30d ts no! be cnfar«ahle 
by!DWR 

PQcatcllo's agreement with the SWC also foils to address the need for the condition tn timc.s of rt"plB)l 
administration. when. there ,s geographicolly limited •9 cU"ta.ilment Affecting some of the City'i. wells, but n t 
othc.rs. This might occir. for example, where eurtailmffll 11 IUmted to wells m thm a: dDCl'Clie a.round iamter 
mamscmcnt area. In that evclll, the condioon would restnct the City from tran&fcmna o sonior ~-- right fram 
outside the a.irtailmcnl, 10 n wcll fnsidc the curtntlmcnt arta. The noccssity of the condition in thi:s SCC:Mrio ts 

clear, '!h'ithout it, the City couJd use alternative points of diversion to undermine the curr.ailmenl. 1 

-i. Tht: condition would hn\oe oo impact on Pocatcflo's obility to divert under its 11r,ter nghts in the most IJkcly 
admini5tr:1t1on .sco:n.ario-eurtailment :ippticable to all wells and waler rights serving the City In such a broad, area­
wide: curt&lment .sccnano, !DWR, to protect the snuoc rights of doY-'JlStrcom water US,Ql'S could order the cul'Ullment 
o[ :tll mJ.Cr rights p1mor ID a ccnaiu d:trc l1l on:kr lo pt(J(cct the ~~ righu of dov-llSlIUm "'-al.et UkfS. in that 
event. the ciond1boo would ~-c no impact. bec1n!.$t the et1J'Wlmc111 would be ba5of.l ,tnttly oo !he pnonty cif 
l'<>cotcllo'• risJ11t. The Cit)"• ;w1i0< nJ!u ccuJd mml)ly not bo di""'1lld, ""'"' tho C.ty'• ,au .. riahts ooald be 
pumped fran any well v.ilhin.themurici()ru system. lndeed. tJus i6.a UyR'UOn flY rcrognizv,g allermti,-c po1ntsof 
divcnrnn ◄ bcnc.6t th.It 11 not utttlcrm.ned by lfW: COll~ t:cidtion 

Pocatello fails Lo show that the District CoW't's ftndings of fact on the subject of mjury arc not supported by 
substontial evidence, On the contrary, the assertion by the City that its agreement with the SWC will prevent 
injury bolitcrs the findmg that injury would OCC\.I'" m the absence of the agrcemcri. The Court's conch.ruom of 
law are ,... ,Jorly lllpported by substonllol evtd<nca and by Idaho law. Therefore, the Court's findings md 
conclusions should be ellinucd 

2. The Director has authority to impose this dtscr lptive condition on Pocatello'-' water righL,. 

The Ci1y of Pocatello argues that IDWR lacl.:e.d the zmlb>rity to recommend the C1ty'1 Y..tter nghl~ wtlh tho 
abovcxrted condition because it had r.JOl prcvlOu~!y recommended that other mu.-,}C,pa1 water rights wilh 
altcrnolivc pouu.s of divemon mclude such a conditmn' The fact thnt o1hct n&f-u. rcc001mcndcd earlier m lhe 
SRBA ..,,,. rx>< sm, ,larly oond,tioncd ,. urtlcvar, 10 whether tlus condt11on 11 """"SW}' for tho • 10 Cny of 
Pocate!Jo's nghr.s.. Herc the cond&tion has be..m $hewn ro be nec:cssnry to prevcrs, mjllf}' to other wntcr users 
diverting from the common source 

Subsequent to !he City of Poc:uello's ,ecommendations, IDWR has i.nciuded the allemative poml.s of dj\•ersion 
condilion in wu1ct right rccornmcndltiotts for u-.1nJcipal providers w,th 1ntcrconncc:ted ~)'!lt,.>Jml, 

Addittotm:lly, a gn-nltr Wldtnru:md1~ of COf1JUoctwe odmmisttution MS a direct tmpncl on wh;~l the O,m:1.or 
dee m~ necessary for ndmm1strauon. of a nght today ns opposed 10 the past To force the Directer to ~dhcrc to 
past pn1ct1ccs ~it.e a bcltcr undcrsu1nd.1na or the pnnaplcs of <:OnJunctlYe admuustr.tbOn WOl.lki prcvcn hini 
from (utfil.lmg hn s.tatutory oblvruora ll would etl!IO leave ld:ctho'!I Woller rcGJrets mrcJ in t iyslCm or 
i,cknqwiodgcd m1$C011Cepl10l1S and n.rch:uc pnnciples ITT nn arc::t of water rc:suurcc mnmgcmcnt I.ml 15 r~mlly 
.. oJviT,g ai lclalto. The Dm,ctor mWtl be oolc to~ to bC!w htS "-"J'Cl'ICI< tn pracc:s11111 ,..,.c, nl\hl claims, 011d 
that cxpcrusc ncc.esstmly aponds and cvoh-d wllh new developments u, w.tta- resoutce mnnagcmcnt and 1n 
the lnw Pocatello's ch'nm thal the Director ir.uioot cond.11.lon its wolcr nwus because 1t dx1 oo rax,mmcnd the 
same condltion m Xl03 on other mumc1pal ngh:s 1s therefore unavailin!;. • 

His itlr.o worthy of note thrlt the .rurud Cura.em this :n.ahclSe ore thcmsclvc"I municip:d providers (Umtcd Water ot 
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CITY OF POCA Ta LO, Appellant , v. The stare of Idaho, ... , 2011 WL 3512891 ._ 

lcbho, c,ry o(N,mpo and Clry of Dia«'-~ ~TIO ~oed m- u, - An .... Bn•f lho Injury IO th, ir;ooty 
of _,.Wll<r,,..., U..1 '"°"d resnlr m tho obs<ncc of tho ..ccnm:nd<d«ndidon. (R. 4961-71) 

3. The District Court dtd not err in afflm1ing the Special Master's finding thtlt, absent the condJtion 
recommended by IDWR, tht proposed accomplished transfers would injure other water rig hts. 

Tho City o( Pocatello .._ 001 lhe Court should reverse, ll1e Oistr,ct Coon and Spccml MaslClf'• findina tbnl 
lho propos<d acoompluthed transfers 1njlll'o otlw water usas. Jlpp,llanJ ~ o,,.,,.,,, Brief at 30-38. Pocatello 
OOfllends that the statu\e authonzing uccomplishcd unnsfcrs l..rmils mqwry ul\o inJI.K)' to aiumnonswb:re a JWlY 
'11 obJccts ro tho trunsfcr App,llo10f'• Op,mill# Bri,f at 32. Tha i, on lllCOl'l'OCI re•ding of th< acoomplishcd 
lrMSfer staMc. ldnho Cod, § 42-142.S pro,,,cic, • means for momanali,:i._ prcvi0U1ly 
unauthorizcd/UOOocwuented transfers in the SRBA. Ll states that certain changes to a war.er right may be 
clo1mcd '" a aeneral ildjUdicnlJon "p,:ovrdad no Oli>:r water nsfu ClUSlmg on lhe dote of the c:hangc wera 
iryured and tho change d>d not result 111 an enlargement of the origiml rigtc ... Thc:se changes mlm.blvc occurred 
pnor 10 tho commeooemc:nl of lhe SRBA. 1hat II IO say prior lo NO'lcmber 19. 1987. Tho stal\llO IJOCS an LO 
aullm< the procedure for dooli,. .,ith obJeciJ<ln:I IO a ohmge under tho Slalur.c, but does 1101 llndt inquiry mto 
injury to only those ca~es where lttrC hns been M ob;ecti«L 

A, the SRJlA Ot!ui<t Court pouud out, !doh<> Code§ 42-1425 ·docs not<hmitar.c the Director's alllbonty :md 
'1all!tory duty 10 "'"'"''!l?"' the claim and me a Dm:ctnr's Report .• (R. SI 33) Rall1cr, ~ pcnn11S the Dim:ta IO 
n,eonur,end rhat a wuter nj/,1 be cla1mtd ns il wu exc:!Qaed as or the commenccmcn1 of lhe SR.BA, so~ o.< 
no injwy ro other ri~ rdluU•d from the chlngo. Thil allows the Dtto<1or lhe flexibility a, recommend 
oec:ompwhed 1ran,fcrs w1thot< oer>yllljl tueh changes on lhe pro=bal basis 1ml no formal rransra- CICC1rfOd. 
II don 1101 e, .. ,. a tcenano wh«eby all •Im- w1Il be IICC>:p(ed • clo,mcd wilhoul in"""IJllllon by lDWR or 
venfico11<>n 1h.1t thc criteria of Idaho Code § -l2•142S mvc been mcc In odd~,on to not c:,unng ,njwy 10 
existing water rights, the accomplished transfer does not authorize an enlargement of the right. 

fdR:ho Code§ 42-1425 was held const1tut1om.l U\ •11 F'IYmOnt~Madis.:m Irrigation. Ditt "· ld:lho Orm.md Jf'ai,r 
AppropriaJon. Inc, !WJdnho 4~, 4$1-S&. 9"..6 P1d !JOI , 13().1.()5(1996) (Biwn-Wido lssuo No 4). pn:c,scly 
beeltusc of 11.S buih-in pn>lOCUOGI "11"iRSI mjury and mlars,,melL Thi• no.injury pt11mbo II <r1beal IO tho 
ac«lmphshcd trnnsfcr. Without it. the accompll!hed transfer stana.e would be uneomtit\l.ion:il. Accordingly. the 
[)epllrtmcnl is duly-buund to cnsun, !hot U1 r<CO[pUll"S "'1)1 aceompb.o;htd transfer, ~ury ,s ovoidod 

Ccntmry 1.0 the <II\IUincnt advru,ccd by the Ctty of Poentcllo. th• absence of objecuons to a proposed 
ocoomphshed rramfcr doos 001 llb<olvo tho O,recror o[ Jus du<y lo mvcsup>c whelher a P"'l"'scd _,,mpbshed 
innsfer compliei with the s&otutory cnten1 deJcnl,cd oi:xw(:. 

~ the SRBA District CoUI1 stated: 
Nowhere does the st.1tutc requn IDWR lO acoq,c Poc&ldlo's ci11m flt a pnma fac1e showing of c:omplan::ie 
with the statutol)' cr itc.na oor doc, Idaho Code§ 4:!-14'"'..sQ) lnnit these cntcritl to the e:ucwn:st:ancc where un 
objccuon is filed by u llurd porty Tlus would pat,,ntmlly elun iooto any reYJcw by lhe O,r....,r as contomplo1ed 
under l.C. § 42-1425 (l)(c). 

Allhough the amnesty provtsion.5 of IC. § 42-1425 waive the apphcot1on of the formal trnr-.sfer reqw.rcments, 
the pw-pose of the statute lS not to put the chnmant in a better position than had the transfer requirements been 
followed by overlooking whether the tramfer results m injury or enlargQllent in the absence of an objecuon by 
a <h~d party" 
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CITY OF POCATEL LO, Appellant , v. The state of Idaho .... , 2011 WL 3512891 ... 

(R. 5 l 34). This Court has e.ddreS!ied this issue before in Barron\', lDWR. m which lt held that IDWR was not 
required to accept a transfer applicant's showing or compliance with the transfer statute without an exarn111ation, 
simply because no obiections were filed. 135 ldaho 414, 421-422. 18 P.3d 219, 226-227 (2001). 

In addltion to miscon.'l:truing the Director's authority under Idaho Code§ 42-1425, the City of Pocatello fails to 
Rdd.ress the Director's Jtatutary duty to investigate water right claims and file; a Director's ReporL on the nature 
and extenL thereof, pursuant to •13 Idaho Code §§ 42•1410 and 42-1411 , respectively. The Director is 

.iuthorized to include in his Report "such remarks and other matters as are necessary for defin.ition of the right, 
for clarification of any element of a right, or for administration of the right by the director., Idaho Code § 42-
1411. 

As dist.-u.ssed above. the Director provided evidence that recommend~ Pocatc:Jlo's rights with a!temgtive 
points of diversion withcu. a condition limiting diversion by priority and diversion rote would be mjurious to 
other c"""1nJl water right,. (R. 892--894; Tr. Vol. n, p. 231, L. 24 thrOIJ8h p. 232 L. 25). The 1a,.ungc l/1 !he 
condition merely serves to maintam the priority associated with each of the City's rlghts while allowmg the 
flexibility and efficiercy of nn interconnected we ll system. This is a neccssruy protection of other exi.,:tmg water 
users and for the Director's adm ini:S!l'Rtion of the water nghl, and docs not affect Pocntello's rights adversely. In 
fact. the condition mere ly ensures that the City Wlll exercise its water rights cons1sten1 with the pnor 
approprietion doctrine As noted in the Special Master's .A.mended Report, IDWR would not have 
recommended the alternative point, of diversion without the condition (R. 4749). 

Without the condition, the protection afforded lO other wutcr users by the priority date attached to their rights 1s 

dimlflished. As discuss.«! above, the SRBA District Court has held that where the pnority of an affected nght i.s 
diminished, the injury is essentially per se. ~, Ordu on Chal/eng,, (A & B lnignflon Dtslrict) at 25-26. "Even 
though the priority a<lmi:nistrallon may occur at some point in the ti.t.ure, the injury to the priority date occurs at 
ihe tune the accomplished transfer is approved ... (R. 5139), The Court made the additional point that: 
•14 The condition in no way prevents Pocatello from using its wells as alternative po111tS o( diversion for each 
other The condition only hes significance in the event of priority administratmn at which Lime t~ .scruor 
pnonlics of existing USCt:t arc prolcc:ted. The very feet llmt Pocato!Jo contests the conditton is an 
11eknowl.edgemmt that wuhout the candiuon the prionues of existina woter right, will be dirn i.ni.sbcd in (avor of 
the alternative pomt of diversion for one of PocateUo's more senior rights. ,. The Special Master also 
acknowledged this point• ' (i]f, as Pocatello argues, the alternative points of diversion cause no injury to juniors. 
then the condition .should not affect Pocatello's rights.' Amended N!aster's Report end Recommendation and 
Order on Motion to !«:consider at 19 

(R. 5140-51 41) 

The SRBA District Court was correct in finding that the injury analysis conducted by the Special l\tiastcr was 
appropriat.e a$ a matter of law. The Specia l ~fastcr·s: UndifGs of fact with reaard to the necess1ty of tht: 
condition are well supported in the Amended Report, and therefore were properly adopted by the District Court 

4. Thr -condit ion d0t!i- nol prrvfnt Pocatel lo from effec tively and ctncienUy de.livering wntcr to Its 
municipal rustomcrs, even in cases wile.r t the. originol point of diversion listed no longer nists. 

PocareUo argues that (DWR ,;..-rred in recommending tho above.cited COJldition on water rights thQ.t were fir..t 
diverted from wells that no longer exist. The State disngrees Apptllant's Opening Bn"efat 23 ln cases where 
lhc original potnl of diversion of a water right ls no longer in use. the condition is noncthcle!.S necessary to 
docurnent both the quantity of water diverted under the nght and its original poi11t of divtrs1on To explal.Il this, 
it is ;}elpful to examine a hypothetical scenario, First, assume a municipohty has Water Rlg.ht #1. which was 
developt'..d at Well A in ?955 for 2.0 cfs, Next. assume you ha'IC a domestic water user with Water .R;gh.L 112, 
which ·.vas developed at Well B L'l 1970. !M:vcral miles awoy from Well A. Now assume th:Jt ~he municipality 
has Water Right #3, which was developed in 1980 at Well C for LS cf.,; ond that Well C is near Well B •15 
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CITY OF POCATELLO, Appellant, v. The State of Idaho, ... , 2011 WL 3512891 ... 

Funher asMUnc that the muruc1pa lity's wat.er delivery system is interconnected and Weter Right #1 lists both 
Well A o.nd Well C as points of diversion. Finally. assume Well A Is cventtl:lll)' abandoned by the mw,icipality 
and the municipality now w11nls to dive1t the fu!J 3.5 cfs through Well C 

Under the above hypothcbca~ if ili?: increase in pumping from Well C Crom 1.0 cfs lo 3.5 cfs causes well 
nurfcrencc for owner of We ll B. the owner would be precluded from getting relief from that u,jury without 
rDWR's recommended condillon on the woter rights because there would b-, no record of the original 
development for theoo intero,nnected w,.,,. righ l'hus. !OWR's recommended oandiuon prc>lcds other water 
USC.nl by identifying how much WJllc:r was developed undcf each water righl at each ong.inaJ well Without this 
h'1l01)', IDWR could not c,,aluotc injury 10 o!hc:r wuler nsbts if• mllntc,polily can,oiidoleS its water risJns at 
fewer wclh. A murueipohty could irguo lhat they = eoodcd 10 wilhdraw lhc full 3 5 er. ol lheir wntcr nghts 
without c:oncem for I.he h.istoncal divcrs100 rate. And while the irx:reasc m pump~ tn the. hypothchcal scenario 
above is small, the cumulative impact of consolidation could be much greater for municrpalities who hold a 
lMgc portfolio of inttrc.ornectcd water rights. The condloon recommend«! by IDWR ensures that consolidation 
of wot et nabt1 al uxtiv Kfu.ll wells will not in Jure other watcn oghr.s. 

'fhc orrgmal legal d<scr,puon far !he wclb a!,o coo,es ml<> pilly in ttma of geosmph1<tlly limlled 
admmatnlllOfl. The ana,ml lcaaJ dcscnp!J<>n is IJIIJ'C)f1Mt so !hat snuor waler r,glus developed O<IIS!do the """' 
of admuustrnuon are nOI 1ransfcrred into !he nrea of odmirustmtJon. If W•ter Ris),t 11 wu developed •t W.U A. 
which was ou!Side t.he currc.c,t area of adrnim.strat1on. .,..,h1le Water Right #.J was developed mstde the • 16 area 
of admmistrntion 01 Well C, the Department would view the use of Water Right# l at Well C as inJury to wot.er 
right nght.s within the area of administration that hnvc a priority date between Water Right #1 and Water Right 
#3, such as Water Rii:)it #2. 

Poc:al.t'lUo eon1pJI.UlS that bsring non-opcnting welt. would mean that lt c:ould ra. cbvert. under rta most ICl'Uor 
nglu, App,llant', Op•nlllB Brief al 23, ~9. On !he cOnllWy, eoch of lhooo rights ltsls :?2 poUlts of diversion, 
rePRffnl.11"41 the Ci,y'• 22 opemtlJV we 111, un<kr which it can be Ulltd. As !he SRBA Court o,q,lo1ned 

To t.lic extentPocatello's use of the right through an alternative pomtof diversion m1crferes 
with the well of an existing nght then Pocatello tms s.ull the option or d1vcrtrng from other 
wl1l ls not cou.,;1na 1n11nfere:ncc. This is no d11Tcn:n1 than with Pocatcllo"s other nghlS. ln the 
event of rcgjonal Bdmuusttwon. Poc.ncllo c·ouJd stdl dtvcrt from 11hermuve poinis of 
chvcman w11hm lhe rea,an subject IO admtn1Slr.loon, prov!dcd the arigll1II well no lonacr m 
optrntion 11 also localed w1thm that ame t'CQ.100 and ,s 5Cflior to lhc pnonty be"1f. 
n:gulated 11us a also no difTerent than with any Qf Pocatello"s o lha rights. Poc:\tcJlo 11 

cocrect ""11 IO !he c"1ont lhc well no lonacr lll Op<.'(O!Ja, is located owide or !he mo of 
n,gulntion, Poc;au,llo woold not be !Ible IO revert back la !he arig .. l well to avoid 
n:gulatton HS the well l! no lo~ in opc::ml.lon Poeatdlo v.-ould still be. 3blc to divert the 
riahl rr ... OII ClTIIU•• wellJ, i[ ony, locaud oulil<le lhe :irea ofrqulntion. 

(R. 5144,). The crigm:d well" 115ted because, ,r admmlSlnlhon of the nght" neccs,mry, mformlltOI about !he 
ort&inal poinl of diversion. U1Cluwng location llfld dwc:r-.ion rote, 11 netdcd to ensure thal other water uset1 are 
nol mJ\.nd by lbo Clty•s us,e or aharouve poum ar d1vm:1on. Tho 5Cffl.lOOS mentioned above provide cltnr 
examples m whiclt information :ibout the ongiml well would be ncceS5.1?Y for :idmmist.roUOn of "1!"nlct nghts m 
an mterconnected system 

Finally, PauteUo :Jrguct lhliil It CWU'IOt admm1stcr Jts wn:tcr r1(11L"S wufomtly because all of 1ts. nr)rt.t hav·e not 
been reocsnmcn:kd with the cond1t1on. App,1/lant's Opemng Bnefnt 29 Thrc:c of the City's water nghts were 
IWject to a rQtmal ttansfcr • t 7 dated June 28 l 99<J, which dci1a,,,.u:d 12 ::tl.tcrmn.ivc points or divcnjon,. and 
did not include lhe. cond11on dlJCusscd nbove. (S~e R 476 1). BccauSiC the transfer \.-U 1SSUcd m 1999. the 
Special Master concluded that 1he City C<>1Jl<l not mcel the p,c-1987 tn:ltlllC requvcmtnl ncccsary for on 
llC<:Olllphshcd tmul'or under Idaho Code f 41-1425 (R. 4761-61). Thcn:fon:, the 5peaol Muu:r's Amended 
Report stn.tcs that the pomt:s of drvcrs1on for thou wntcr nght.s should rem.oin as rtcommcndccl an,:! th3t the 
w.1uir r,aht, VM'JUJd ba decreed 1t1 m the trruutcr. without th: cond-.ion Id. The City conl.tB'ro Ullt this att.tc., 
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CITY OF POCATELLO, Appellant, v. The state or Idaho, ... , 2011 WL 3512891 ... 

confusion because "[t]he same wells have the condition in relation to some wat~r rights, but not to others." 
App,1/ant's Opming Bn,f. p. 29 

PocatcUo•s nrgumcnl is wtthout mcn1, bcatusc 1t 11 ,vau, ng/1U lhai are ca,ditioned in lhc SRB~ not wells. A 
wiater user can divcn w:,&er under multiple wet« rights using the same wel l Tb::lso WlltCr ritJits m&y hive 
different pnority dates a., wc:IJ 1tS diITcicd uses. The fact thnt three of Pocate llo's wa.t.cr right:, do ootlm\·c the 
oond11ion does not oreolc any coafus101>. as !DWR.odmiruters Wlll<r by ,YOtcr nan, not by oandiuan, pbcod on 
indtv1dml wells To the m.ent Ihm. the City would like unaform1ty in how ltS wntcrrights m-eeond1uoncd,. 11 cnn 
file an administrat!Ve transfer with ID\.1/R to have the condition imposed on the three rights which were not 
subject to an accomplishe<l. t.ransfcr. 

B. The Dl1trkt Court did not err in affinnlng the Sptcl11I Mastrr's determfotlion Uwt ihe City of 
Pocatello', groundwater wells could not be dcstgnated alternative points or diversion for the City's 

surface water rights. 

The City of Poc:ate.llo claimed ,ts groundwater wells as oltcmot.ivc points of diversion for its surface wotet r igh1s 
on Mink Ouk ..cl o;bson Jacl Creek (R. 3812- 823, 116-813). These surface water ris)u arc amq !he 
City's mmt senior nghls •18 The Cit¥ bu ceased to divert :surface wnta- from the creeks Md mteod.. seeks to 
divert groundwal<r from !he Lower Portne.urRIYIO: Valley Aquifer (1.PRVA "). under 1hcoe 1cniar water rights. 

Tho C11y of Pocotcllo claims tl101 lhc Spcci!Jl Ma.tor an:d os • ma<n:r of law in [mdh,g <hat the City was 
n:quinid t.o show that its iround water and surface wm.er ri&tu we:re diverting irom the; same 10\Re iri order to 
oboun •n 1ecompllshtd trnmrcr (or lllound waler poi,us of divmion. ,lpp1/JanJ's O~ Brief •t 41 Tho 
Cuy·s mionnl is lhnt "[ljbe SRBA ooun has already clcternunod that :ill oourccs of wnrer in basin 29 wtll he 
admmtslefed Ill cooncct.ed curces of wntu witlun the Sm.ke River BM.in. and th:sl..o.11 sourccs of water m ba.-.in 
29 (except 'Spring lribuiary to Papoose Creek') will be administered as connected sources of water with.in basin 
29." Opming Brief. p. 13. 

Pocatello aecm, ro be :>rguing thaL ro1uwe1ed sources, or w-.m.r Brc to be c:onsadcred thG 1a11w ,ource of w.a\et-. 
Th is argument 1,1 without. merit; source is an clement of a water right. whc.tens mttrconMCUOO of w;uer $0Ul"CCS 

heal"$ on achni:mstrat 1011 of waicr nghta. Poeat.allo 's arswnent that a water user ,s enutJcd to conven a surfs co 
water rigl& to a groWld Willer nght so lq as the sources 11ft con,cctcd, carried co -.S logical conclusion.. turns 
water adm1mstntnon on lts head If Pocat.c.llo is correct, a person with 3 seruor prionty surface wa~r right at the­
uppor end of the Eastern Snolu: Plain AqUl(er (4l.SPA ") would bo ublo 10 divert a.rt equal qunru1y or -...icr 
lirougb u ground wnter well hundred$ of mi l~ awoy at the lower end of the ESPA ThtS runs counter to the 
prior ::appropriation dccmne and coun1er to odmmistratian using the E.SPA ground wnte.' model. AdditionaUy, 
there 11 a v:ist dlff<:rcncc between surface Wlter rights • 19 ort creeks whosct water le¥e.b vary dmsucally 
throughout the year, and the reJallvely constant. reliable supply provided by groundwater. 

The City corv,'tIUCs the Spccml l\Aa.1\er 's. jnve:«1gation into the SOll'cc clement of tho 51.bjccl wo.ter ng}\15 as an 
error as a matter of law, claimu:'.6 that Amuican Falls Re.serw11r Dis. No. 2 "'· Idaho lkpar111w11t of Water 
Resources, 143 fdaho 862. 154 P 3d 433 (2006) prohibits judicial mtervent.10n mto issues of interconnection 
Appalttmt 'sO~nms Brief at 43. This is a mischarac1.en1Jllion ortht. Court's comments m lrult C'.MO. The &uc. 
m Amc:ncu,1 Falu was II rl\Cial chal!enge 10 the conshtW.Oflf'Jity of lhc conj1u,;:t:Ivc. maragcmcnt rules. This 
Court did not address what the SR.BA cnn or should cons1der in issuing a partiol decree; the Amuican Falls 
decision merely stated that a "partial decree need not OOIUJn infonnation nn how each wntcr iight on a source 
physically mt.eracts or affects 01.her nut,t.1 on that same 90UrCe .. American Fall:f. 143 Idaho Ht 877, 154 P.ld ~t 

448. 

Fwthcrmore, in this molter, the Special Mnsterwos not determin ing a degree of interconnection for purposes of 
admini!:tra:t1on., but whether I.he; ground water and !iurfacc wa1er right:s were diverting from the same source. 
Source 1s an eh:mcnL of a water right and completely within .he; purview of the SR.BA District Coun 
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CITY OF POCATELLO, Appellant , v. The State of Idaho, ... , 2011 WL 3S12891._ 

The City of PocateUo asrrts its ground w.itcr welts as altemauvc points of dJve.mon for its scmor SU"face water 
nghts, chwru,. an occomphshcd tronsfer under Idaho Code§ 42-1425 App,/Jlml's Opm1111 Brief t 3'-39. 
Idaho Code§ 42-1425(2) , taics in part a, follow,. 

Any chans• oC placo o( use. poml of divel'l\ion, noturo or~ of lR or period of me of 
1 water nght by any pc,- cnutled to - or 1¥1"1 or owning land to wluch woter ha• been 
mAdc appurtenant c,thcr by decree of the:: court or unda- the pmrisions of the conslltt.iioo 
and 111,illJtco of tlus °10 11a1c, [I I pmr to NO¥omber 19, 1981, ... may be clazmcd tn the 
applicabJc gcnctaJ adjudication even though the per10n he., not oomphed with sections 42-
108 ond 42-:?Z!. Idal-o Code, provided [2] no other water nght, wsung on the date or 
chongc were injured and [3] the change did not result 1.11 an enlargement of the original 
right 

T'ne Slatutc, however, docs not allow for a change m the sotrcc clcmenl As the SRBA Distnct Court stated in 
itsMemorandu,n D#ctsio,r tmdOrdtron Chail,ng~: 
The aa:omphshcd tron,fer pro.,..,.,. of Idaho Cocle § 42-14~5 IUtl-cnzo cltor,gcs to the "place of..._ potnt or 
d1versaon.. Mlll'C 0r JJIIS"PO& or \lie Of pc.noel of use'" but doc, not cxpra:sJy authorttc a chtngc to \he IOUl'CC 
element Pnosumably for the very n,nr.or, tho! the inJU"Y to the-.,. na),ts of ""SW!& Wlla UMn.., the..,,..,. 
IOUl'ce. tsp,, M.. A chnngc 1n tc:U'CC is C91Wlinlly the opprcpn., noo of a new water right Bowev«~ 1n the cue 
of a new 11ppropJa1Jon tho pnonty dote lS JUmor to thole of eX1St11g tscn on the new $OWOC wtulc a 1ransfc:acd 
n&ht rc:IAins 111 orqpnol pnor,ty thenby shiflina the schedulo of exu11ng pt"1on11cs on the now source rc,uluna 
in injury to e:mtmg priontics. 

(R 5146). ThU!I. 1( PocaieUo's ground'-"11ter wolb arc not dmwtnQ from lhc :&amc sow,;c as its ar(aco water 
natu, an accomph,hed transfer u not ll\llhonud by lhc sl3!Ut<>. The City of Pocntello doe> not - 10 

<li:,putc Iha o d,ongo m MMC4 11 not 11llhm210d by ldllho Code f 4'!.-1-425. rnther ,1 claims thot bcCIIU!III 11, 
Basm 29 nWU are connec:tcd. then: would be no change m .soun;e tf tis ground w:itcr wells were: used to divert 
water inJc:r ltS ...-race water n i;hta. , lppnlanl •• °"'"'' Ill Bmf at 42-45 

The s,oundwai..- tillhLI in question, us cbimed by Pocaldlo. dtYert fiom the LJ>RVA whi le the ...-t'aoc wal.cr 
n&)Y.., diwart from Mink Creek 11><1 Giba,n J,ok Crcdt (R. SOl-'10. 3812"20). IDWR's Sauor WO!cr AGJIII Ind 
Manager of tho Adjud1oauon Toclvucal Sect,on. Carter Fnllehle, testified that, while the IOU'ces were 
h)'drauh<0Jly conm:ctcd, tho disbnce between the wells and the cn:cks (l /4 mile lD I mile) wu a=t cnouah 
t!Rtth< clla a,ukl not be 181d lD bo draWlnll Ibo amc ftl<r u the surlitco nil\LI (TR.. Vol. I. p. 79, L. I - p .S(I, 
L 3) Pocat!:llo', expert. Greg Sul hvnn. tcsllfi<d IC Ille "21 oonlr11r}', lhot the ooorces are ,o clo:i,ly connec,ed ss 
to be ually tho ,am• ,ourcc (TR. Vol. IV pp 802-03) The SR8A D111nct Court carditl ly n:v1cwed the 
roc:atd befor• the Special Mil:ltet 1111d eoneluded !hot. 
the evu!cnce ovcrwhclmmg ["e) ,uppons the Special Master'• f~ Mr Sullivan l<Stlfied tl1at ·roughly at 
least hllf lhc supply, un<>l more,. com"'II from lhe,e 1ribut:u-i01 So that would bo halflho aipply of the Lower 
Pnnnc:uf !Uvc:r V.U.y Aqu1f<r cane, from Minic Cre k • or pnmonly comes from Mink Creek Ind Gibson Jaek 
C-.roc:k with""°"' com,,.; from Dlh<:r 1nbwnes.' TR. Vol JV pp 8()J .IJ02 Mr Sul),v>n then conc:lucb lhnt 
be.cause of the c.xtst.enc:e of this hydraulic connection, Mtnk Creek, Gibson Jack: Creek and rhc LPRVA are 
essentially the same source. TR. Vol IV pp. 802-03. The tcsumony does not support the conclus1on. 

(R. 5147). Aflcr rev iewing the testimony of both Wltnc.s.'M:l., the Spccta l Master concluded that 

.. {D} &how1na thll two ,qwate W.tlcr n;hts ha•e mdcpendcnc 10Ufea « ;ire red by d1fTcrcnl 
sprn-., IU)'l'ClrtS a fmdll\l or• sq,nmte -re• the c:ity woll1, •lthouah cloocly coon«tcd 
10 the ,ur(M;e creeks. dcnvc V."al.Cr from a differer& ,owce when they dntw from the 
L.PRVA. All.hough the LPRVA den\'cs a larce port ion of 11.:S walc:r from the two creels, 1t 

dc:nvcs 3 s1gruficant poruon of water from other sources." 

WES AV, 

SUEZ'S SUBM ISSION OF SUPPLEMENTAL AUTHORITY ON APODs (No v. 28, 2017) 
139715 1~_ 10 /30-147 

IMAP WRAP-UP NOTES (10/9/2023) 

Page 48 o f 53 

Page 82 of 107 
30-147: [MAP Wrap-Up Notes ( 10-9-2023) (sent to IDWR)( l8020877. I ).docx Printed I 0/9/2023 4:55 PM 



) 

CITY Of POCATELLO, Appellant, v. The State of Idaho, .. ., 2011 WL 3512891 ... 

(R. 4754).The SRBA District Court, in affrrming the Special "-!Jster's finding., of fact. also pointed oul Iha<, 

By allowing the transfer the injury to the prionty dau.:s of existing ground pumpers would 
be wiavrudable. The two sources are sufficiently disconnected such that ground water 
pumping hat no affect [sic] on tha surfaco $0W'CCS. While cv.idc.nc:c was presented that the 
two cruks contribute to the aquifer no ev,dcn,ce was presen1.cd supporuna lha:l the aqUlfers 
contribute to the creeks, .. Pocatello fails to address the issue of the water it would receive 
from sources other than Mink or Gibson Jack Creek which contnbttc to roughly tho other 
half of the supply of the aquifer 

(R. 5147-48). 

"22 The City has presented no evidence to support rejecting the Special :M:ister' s findings of fact. Rather, the 
Qty cls:uns l()3l it was an error as a n11111cr of low for the Special Mosier to mvcs.tigatc whelher the City's water 
nit,ls divert from the same s,><~O<. App,1/ant's O,,.nmg Brief at 4'.!. On the conlmy, the SRBA u cha,gcd with 
determining the nature and scope of water rights, including the water source.. 

Tho Spcaol Master propcrly und<rulol: fU1 anulys,s of !lie source oletncnl.\ of the Crty's !Jfe<.ndwolcr ond moco 
wilt.er rights to determine tf an oocomp)witd tmnsfe r of altcmnuve poUllS of d!Ycrsion wa MJthonud by [daho 
Code § 42-1425. Afl<r hca-U\l lbe o.'<perl u:stimony of the C,ty's wi1ncss and the Dcpo~mcru 's W<Uless, the 
Special Master concluded tJw. such allcmative. pouu of diver;<non would amount to a chan;e m source., which is 
not authcrizcd by the st•tuto. The Disu-ict Court properly adopt«! the Spccihl Master's lindu,gs of fac~ and 
properly am.rmcd the lower court.'$ determinauon that ldaho Ccxie § 42-1425 docs not, as a matter of law, 
authonze changes in source. 

C. The District Court properly round thnt transfers ofw1Her' lights developed prior to .1969 3r e subject to 
the same no-injury requi rement as transfers of post~1969 water rights. 

In its MotioP,. Pocatello claims that !he accomphshed transfer statute docs not apply to changes made to water 
nQJu before 1969, when 1t became necessary to seek a fOfO'WI tran.,;for for c.hnn;cs to water nghl."t. App,rllmu ·s 
OJHning Bn·efat 46. Tbetafore, the City reasons th:)1 I.he Ducctor bu no authonty to recommend a condmon on 
water rights based upon such pre-1 969 changes. fd at 48. 

Controry lo PocAtdlo'1 assertton. pre-1 969 trarnfen ore subJtel to !-In tnJUf)' amJyms-, Pock1ello argues tho.I, 
pnor 10 tho <nactm0l1t ofldoho Code§ 42-222 in I 969. watcT nghl holders could mnkc chlmgc., to their nglus a l 

wtll, ruxl therefore. lh• '1.3 accomplish«! tnlnSfer ""'111• con only npply to thase ctumi;es IO a " u:r nghl 
occurring between 1969 a.r.d 1987, lhe dat.e by which a change must occur to be authorized under fdaho Code§ 
42-1425. App,llant 's Opm,ng Bri,J at46-48. The Ci1y asserts !hat before the 1969 eru1ctmcnl of Idaho Code§ 
42.222. which required adn1inlStrative approval of changes to n Wfllt:r ng.ht, water right holders had a 
conslitullonal nght to char..se thetr water rights as they wished. ld Accordingly, the City clauns, the Director 
has no authority to approve or disapprove of changes occwnng before 1969 and cannot im pose o condition 
based on an analysts of injury resulting from such changes. Id at 48. 

Pocatello'5 argument ts misplaced FmH, as the SRBA Distnct Court observed. ·•[t)hc requirement to file an 
applicnt.ion for Q change m point of dive;sion became mandatory in 1943 ... (R. 5258). Second. ld#ho Cod~§ 42-
1 OS scases I.Mt a water right holder mny change the point of d1vcrnion so long as Lhc tlw,gc docs not in.Jure the 
water rights of Oillcrs. This hmituuon has been part of the starutc since it was cnaclcd in 1899 

{d.1ho common law dotmg from the early I 900' s also holds that a person cannot change their water right 1f 

others ate inJured thereby WCJlker- v. McGinness, 8 Idaho 540, 69 P 1003, 1006 (1902); see (ilso !-,,fon.tptl liir 
Milling Co. v. City ofMontpeli<r, 19 Idaho 212, 113 P 741 , 745 (1?1 1) "(A] prror appropr,alor has no right to 
chmge the point of diversion., when 1t will tn ony manner injure a .a;ubsequent appropriator." Benru!lt v. N()urs.i, 
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CITY OF POCATELLO, Appellant, v. The State of Idaho,. .. , 201 't WL 3512891 ... 

22 Tdaho 249, 125 P 1038, !039-1040 (1912); see also Crockell v. Jon,~ 42 Idaho 652,249 P.483 ( 1926). 

Pocatello has argued that: 
IDWR cannot now rctroactivdy use the provismn.1 of Idaho Code § 42-1 425 to pince a 
condition on a wa1er right that would impede n water right •:t4 holder from diverting water 
in ac.o,dance with chariiles righlfully ea:ompbshed pnor to May 26, 1969 became water 
nght holdcra had a consutut,ord ng.ht to mob chang,cs to their wntcr ria,ht. Without prior 
administrative approval up unti l May 26, 1969. 

(R 5288). This analym is ,nccm:ct because. as dt$CWS<!d above. prior to 1!1159, watu nght holders hod a 
ccnstitullonal ngh( to make chtmgc• to the~ water nglu only tf IUOh cbonges did oot cause injury to oth<r 
water usera. Idaho Cooo § 42-1425(2) llates thot chongcs to water ria)us oc:cunng prior to l 987 moy be 
claimed., thc SRBA "um though thc pc,,on has aol t:<1mphed With SOCIJons 4l-l0ll and 42-222" provided no 
other watu nghb were Uljwod Pocatello hon!!> ,ta hat on the roquu-<;m<n1 of !ldJnJmstr.altvc •PPfOYlll mandated 
by Idru>o Cede § 42-222 bul neglce the reference to Idaho Code § 42-101. wluch Im long required dial Ill)' of 
the changes permitted therein cause no lilJUTY to other water users. 

As di"""10<d above, the Spc:c,al l\llSlu iroperly dmrmmed 1haL Pocntello's clooipuion of a11e.-.ve poinl> or 
tbvemon for us watct ndu C11U1CS U1JW)' to lhc pnonty of otll« n ter naJ,ts (R 4758-9I~ To thc o.'<!m that 
,ueh <hot.ic:s occurred before 1969, they""' ool m complmncc w,tb the "'quinment1 of ldllho Code§ 42-10& 
or ldnho commm law To the c.'<1Cd. lhBt they OCCW'rcd af\e:r 1969. Oic.y .-c not Ul compliance with lcbho Codu 
§ 42-222. In either cuoumSl1lnce, the water nght cJmnacs. if claimed, come under the pu,,,1cw of ldnho Code § 
42-1425. The Director thcrcfo,e is unque,uon•bly vesl<d with 1utbor11j1 to anoly~ ,uch chnnj;cs and to 
recommend the condition thereon. 

Finally, Pocntollo negiffla the l&nguaae or ldoho Code § 4l-l4 II., which empowers the Dtrcetor, when 
recommending a water r~ to add such conditJOns and mnorks .. as arc ncccs.w-y fur dcfin1tJon of the right. (or 
clanlioatl'"1 of 1111)' elcmffll Qf • '15 np, or for admuUUnuon of the rtlht,. .. • Thu outharity as dbtmc:t from 
thlt P'°"Kled by Idaho Code§ 42-1425 As shown ,n the c:oorsc of th11 pn,ceeding. the oendition on Pooatello', 
water rights. is otccssaty for the- Gdm11U$l"ltion of I.be flW)ts 1n lmla af ~nge~ wlder sconanoa of both local 
weU um:rfer.,,.., and .....-1 adnurustr.,t,on (R. 4753-61, S 1311-42). Tb111, evi;n without the anoly,,is conducted 
pursuant to Idaho Code f 42-1425, !he Dlree1nt' i• empowen,d to impaoe !he c:ondil.lCll ns a necesaity lbr 
adm 1.ru.slnttlon wxlcr l},c prlOr npptopo&bOn <loclnne 

D. Th-e Di.str ict Court properly upheld tM Speci:11 l\llasterts finding that the purpose of use of wnt·er right 
29-7770 i.s irrigation. 

The City or .Pooatello "I"'"' tlat the Sp«:Jol li,!o,ter cmd 1U a nmtl<r of law in findu$ U.t chnngi,. the 
desig.naletl uso of water right. ~ n10 from u-np tJOn to muructpal requuts a w.hd admUUllmuvc trans£«. The 
Spet:tBI Mnstcr bued her dclcnnm•tion 0<> the fac t that !he accompliwd tnn,for Sllllute only upplics tu 
ohansc, made to water nshll bef<re 19'7, and thi• Wllla' nght - licenood ""an irri&>t1on nght m 2003 The 
City :u-11,ucs that tho Specml Ma,1cr C30 and :ihould chons• the u,e des1gnaU0<> lo correct thc Ocp.'lr1mcnt ', 
'"error of low" 1n dts1anatm1 lhc use- as lfft;gnticn AppeUm1l ·, Opming Bnif al Sl Furth«.morc. the Ci1y RalC.S 
U.t 1t is not llfl!Ulfl& for I ch.,1111" in tr.c: for the w•tcr right. rntlier thnl the..., hall "afway,, been w,!lun the broad 
definiaon of· moo1eipal\ Md that legally tht'I naht nnJ;St be c.hanged to a more appropriate dcst"rip1« •· Id at l.S 
·u I!!"" aro, of law for tho putpOICOfUSC 10 be hru:d mu,uctpal because the ptllpOSO ofu,. for wmcrnsJit 
'Z9-7770 IS c,xoctly the ,ornc •• lllol of w..., nlJhls :?Jl. 71 l S ond ~-71 19, which the Spn;iol Mlt,ter and IDWR 
hove agreed are munic1paL" Id 

•?6 A!r set forth in the Special Mam.rs Ameni.lccl R~pon. fl:>wcvc.r, the C1ty usc.lf s.oug.ht and obt:tincd the 
hocn.'iCd water right in 2003, cla1mmg ,mgat1on as the purpose or ~e (R. 4762). The City oi Pocatello chums 
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CITY OF POCATELLO, Appellant, v, The State of Idaho, ... , 2011 WL 3512891... 

that the Department erred in designating this water eight's use as irrigation~ yet staled in its Opening Brief on 
C1wlftnge that "Pocatello requested the irrigation designation in order to expedite the long.-overdue licensing of 
29-7770." (R 5008). Tiu, City cannot now claim that the Deportment em:d in issuing the water right in 
accordance with the City's claimed use. C1rcumvention of a department backlog through listing icrigalion as the 
purpose of use docs not justify now changing the use lo municipal. There is no agency error with regard to the 
pwpose of use of water right 29~7770, Pocatello simply seeks to change it now without gomg through the 
formal statutory transfer process. 

There has been no valid transfer to change the licensed elements of water right 29-7770, and there is no pre­
] 987 ch:L"lgC thot can be documented L'u'ough the accomplished transfer statute because- the water right was not 
licensed '\mt.ii 2003. Therefore, there is no cv ider.ct. to support a cllange: in the elements of the water right to be 
decreed. The SRBA District Court properly affirmed the Special Master's deci:Uon in rnaintairung the purpose 
of use as irrigatiori_ 

E. The District Cou1·1 properly up.he.Id the Special M~cr1s finditl£$ as to the priority dates ofl'fAter 
righu 29-13639 and 29-13558. 

The Director's Report is considered to be prima facie evidence of the elements of e water right. Idaho Code§ 
42- 1411 . The Din~clor's Report is presumed to be correct unti.1 such time as a water claimant produces sufficient 
evidence to rebut that presumption. Stat, v. Hagerman Water RJght Omiers. Inc .• 130 Idaho 736, 745-46, 947 
P.2d 409, 418-19 (1997). .Idaho Rule of Evidence 301 sl'a.tes that Q presumption in a civil -27 action or 
proceeding is rebutted .. by the introduction of evidence sufficient ti.') permit reasonable minds to conclude that 
the presumed fact docs not exist. .. ''The trier of fact has the prunary rcspon,ibility for weig}ung the CV1dence 
and determme,j whether the required burden of proof on an issue has be.en me!." Clear Springs Foods, Joe. v. 
Clear Lak<s Trout Co., 136 ldaho 761, 765. 40 P.3d J l9, 123 (2002) The Coun shall adopt the Special 
Masb:r'• fmd~, of fact unless they are clearly crronoou, I.RC.P. 53{eX2). 

City of Pocatello claims that the Special lvfasti:r did not correctly apply the standard of proof u, her amdysis or 
whether the f.act.s presented by the City were sufficient to overcome the pnma Cac1e evidence of pnority in the 
Director 's Report. Appe/lam 's O;unil1g Brief at. 54. This argument attempts to disgui~e a matter of fact as a 
matter of law, The SpeciaJ Master did not apply the wrong standard of proo( bui rather detennined that 1.he 
evidence offered by Pocatello failed to rise to the level of substantial evidence required to rcbUl the Director's 
R<:port. 

The City claims thnt water right 29--135.58 is for the first well used by the City of Alameda. For evidence of a 
1905 pnonty date, the City offered a historic newspaper article describing the history of a Mr. Satterfield. who, 
according to I.he article, moved to the area m 1905 (R 7664). The article quotes Mr. Satterfield as saying thtu 
A.lameda"s fast well was deepened during the time of Alameda·_, fint ma)o-or. and indicates that the City of 
Alameda was fo•.mded in 7/17/1924 Id The Dtpart.ment recommended a priority d8te of 7/16/1924 becnuse of 
the logical inference from the article that the well was in existence prior lo the establishmc.nl of Alameda, and in 
the absence of any further dct:11! en when the well was dnlled (R. 901). The City of Pocau:Uo seeks a pr,onty 
dote of 1905 bast.--d solely upon the claim that Mr. Satterfield came to the area in 1905 

,.28 There 1s nothing in the Cay's evidence to suggest that the well existed when Mr. Satterfield arrived in the 
a.reo, or that his arrival in 1905 precipitated the construction of a well As the City presented evidence l.ho.t 
Alameda wns not formed until 1924. there is no basis to conclude that deepening the weU during the term of the 
first mayor $Upport.s a priority of 1905 As stated in the Amended Report, .. [a)lthough that evidence has some 
probauve value, by itself it doe, not rebut the Director's Report conclusion that priority is July 16. !924," (R 

4764) The SRBA District Cou1t properly upheld 1he Special ?,..fast.er' s: finding that there was U1Suffic ient 
evidence to meet the sta008rd required by i RE. 301. to rcbl.1 the finchng of priority made by lhe Director 

The evidence offered by the City to rebut lhe Director's Repon regarding priority of water right 29-13639 is 
also tenuous. The Director based his detennination of pri<>rity on an earlier license for the specific well which 
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CITY OF PClCATELLO, Appellant, v. The State of Idaho, ... , 2011 Wl 3512891 ... 

gilvc a priorit;Y date of October 22. 1952 (R.. 901). Poe-0tcllo asserts that beneficial u.sc wns made under the rig,hl 
on December 31, 1940, but offered no evidence of such beneficial use. Rather, the City offered evidence t.hat 
Alarncda's population grew from 2,100 m 1940 to 4,705 in 1950 (R. 7666) The Special Master. after reviewing 
the evidence, stated that the proffered evidence .tdocs not rebut the Director's Report recoinmcndation of 
October 22, 1952. or present sufficient evidence of a priority of December 31. 1940." (R 4764}. The Special 
Mester did find that, since the applicncion and pcn:nil both indicated tlu:it the wells e,.'(ist.cd on October 22, 1952, 
the priority should be advanced 10 on< day pnor to !hot <late:, or October 21, 1952 (R 4764), 

The Special Master applied the appropriate standard of review in analyzing the City of Pocatello's evidence, 
and found that. the evidence was not sufficient to meet the "29 required burden of proof. The City has presented 
no evidence thM the Special Master's findings were clearly erroneous, therefore, the SRBA Drstrict Court 
properly uphetd the Special lv!aster's findmgs, 

F. Whether The Respond"'nt Should Be Awarded Attorrtey .Fel's And Costs On Appeal. 

Idaho Cod,§ 12-121 provi&s thot. ITT ony civil action, the court may provide reasonable attorney's fees to the 
prevajling pactY' P...lfSuant to J.ltC.P. 54(e) I, the award of attorney's fees con only occur when the court finds 
lhlt the case was brought frivolously , unreasonably or w1thout foundation. Where !he appel lant has failed to 
identify fi.ndings of Ul.ct made by the district coun that are clearly or orguably unsupported by substantial 
evidence, and where the appellate court was not osktd to establish new lei;al principles, modify or clarify 
~,usting !aw, but the focce of !he appeal was the :ipphcation of settled law to the facts, t.he nppeal 1s deemed to 
be without foundation. Troche v, Grier, I 18 Idaho 740, 742, 800 P.2d I 36. 138 (CL App, 1990); Scott v, Castle 
104 ldnho 719, 725, 662 P,]d 1163, 1169 (Ct App. /98S). 

The Slite believes dut Idaho Codi!§ 11-121 is the applicatie st:iru.t.c m tlus pro«cdin~ however should the Couri 
find that ldaho Cod~ 6 /].J 17 3pplics, we plead in me 3Jtemativc to be awarded attorney fees and cost.a u.r1<.kt that 
statute. 

While the State d~ not as a general practice request attorney's fees aOO costs, 1t docs so in this proceeding 
because the City of Pocatello ha! failed to idenbfy findings of fact that are clearly erroneous and has rocrely 
sought review of the npplication of settled law to the facts. 

Fir.;t. as to issues of fact, Pocs.tello has failed to meet its burden to show thaL the findings of fact of the District 
Court are clearly erroneous Pursuant tn l.R.C.P. 52(u, the specie) master 's findings of facts. which are adopted 
by the SR.BA district coun. are •30 coru,idcred to be the findu1g.5 of the SRBA dtstrict oourt. and the llnding:s of 
the SRBA district court will oot be set aside on appeal unless clearly erroneous, Pocatello has failed lO 

demonstrnte thn1 any of~ findmgs of fact made by the Special l\.faster and adopted by the District Court ttrc 
clearly or cvt..-n en:.~ably un~upportcd by substantial evidence. With respect to the ?SSUCS of whether lts .surface 
wuter rights divert from the same source as its ground water wells, :'ind the correct priority dates of water right 
no.,;. 29.}3639 and 29.13558, PocatelJo's appeal is merely an attempt to have th.is Court second guess the 
Di&rict Court and SpecLaJ Master on conflict mg evidc:ncc 

As to issues of law. Pocntello's appeal ts uruea.son.'\blc and wJlholll foWldntion in Idaho law The City ' s. 
contention that Idaho Code§ 42-1425 permit, a change m source, or limits the Director's mvcsllgalton of the 
ng.ht to instnncc.s where an obJection .h3S been filed are belied by the clear and unambiguous l:ui,guage of the 
stnn..tte ilself. The some plain la.nguoge prohibi ts changing the purpo.~e of use a£ Wat.er right no. 29-T/70 because 
the cMnge m use occurred afte, November 19. 1987 Ad.diuonolly, Pocate ll o' s argument that the Department 
erred a., a mettcr of l:iw in recommcn<ling that nghl with an 1rrigaUon pwposc of use as requested and 
demonstraied hy Pocnri!llo itself is fnvoJous and urucasoooblc 

?ocatello 's as.,;ert1on thDt. the Distnct Cowt erred in fmdmg thot 1nJuty to pnority is injury per se is al5,0 without 
a reasonable bM1s m ex,stmg law; this Court addrcr.scd the lS."iUC lil Fr,tmonl•Madison lrrigaoon Dis!. v. Ida/to 
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CITY OF POCATELLO, Appellant, v. The State of Idaho, .. ,, 2011 WL 3,12891_. 

Ground Water Approprialor< Inc .. 129 ldaho 454, 457-58, 926 P.2d 1301 , 1304-05 (1996) (Besin-Widc Issue 
No. 4} The contention that the Director cannot impose e condition today the.t he did not impose on •31 similar 
water rights IO years ago lS in direct conflict with Idaho Code. § 42-1411 which unambiguously grants the 
Director the authority to bnpost conditions or remarks he diems necessary for the administration of the right 
Finally. the question of whether pre•1969 water right transfers are subject to the no-injury rule is a matter of 
settled Idaho law. 

As a result of the City of Pocatello 's appeal the State has been forced to spend comidereble time and resources 
rcspon~ to this appeal. Since the appeal is unreasonable and lacks foundation in fact or law, the State should 
be awarded its reasonable attorney's !ees and costs pursuant to ldaho Code§ 12- 121 . 

IV. CONCLUSION 

PocsteUo has foi led to show that the findings of fact of the SRBA District Court !ITC clearly erroneous as to 
whether the propo$ed accomplished transfer listing all of Pccatello's wells as alternate points of diversion for its 
groundwater rights injures other water rights. as to whether the City's groundwater wells are diverting from the 
same source as the City' s surface water rights, or as to the priority dates of wste:r right nos. 29- 3639 and 29-
13558. Therefore, these findings should be affirmed. 

Idaho law clearly supports the District Court' s conch.morn that, as e matl.cT of law, the Director has the 
autoority to investigate Pocatello's claimed accomplished tramfer. and to recommend a condition he deems 
necessary for the administration of the water righU.. Further. the plain language of Idaho Code § 4.b-1425 
supports the Dis1rict Court' s conclusion that tho statute does not provide for eccomplished transfers resultmg in 
e change of source, or allow for accomplished transfers in the case of changes made after 1987. The State 
respectfully r~ therefore that the Court affirm the findings of the SRBA District Court and grant it 
auomey fees and costs .. 

[ltd of Ol>CUll'N'fll e 201'1 lbom!«m Reulcu. !'hi claim 10 original US, Govcrrmcnl W01kl 
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Exhibit B KEEN MEMO: MEMORANDUM FROM SHELLEY KEEN SETTING 

OUT PROPOSED CONDITIONS (6/29/2018) 

MEMORANDUM 

DATE: June 29, 2018 

TO: 

FROM: 

RE: 

IMAP Participants & Hearing Officer Cefalo 
~ 

Shelley W. Keen(g.Y' 

Proposed Conditions of Approval 

Background 

To advance discussions regarding possible settlement of protests against the Integrated 
Municipal Application Package ("IMAP") of Suez Water Idaho Inc., IDWR's Water Rights 
Section has compiled a draft list of approval conditions that could be placed on each water right 
or permit addressed in the IMAP, if an approval is ultimately issued. The hearing officer for the 
IMAP contested case proceeding requested this draft list of conditions at the status conference on 
May 31, 2018. On a right-by-right basis, additional conditions of approval may also be 
necessary to further describe, define, or administer specific water rights. Further, IDWR's final 
decision on the IMAP will ultimately depend on IDWR's determinations pursuant to the 
statutory requirements and limitations ofldaho Code § 42-222 (for licensed or decreed water 
rights) and Idaho Code§ 42-21 I (for permits). 

The list of potential conditions includes standard conditions for transfer approvals, reasonably 
anticipated future needs ("RAFN") water rights, municipal water rights in general, and 
alternative points of diversion (" APO Os") for municipal water rights. 1 In addition, the list 
includes a non-standard condition addressing the desire of the participants in the IMAP matter to 
document that use of the water rights involved in the IMAP may also be subject to private 
agreements. 

The list does not include a condition reflecting the IMAP participants' desire to allow re-opening 
the transfer approval at some time during the proposed planning horizon. Idaho Code does not 
direct IDWR to re-open RAFN transfer approvals, and the Water Rights Section is concerned 
about the operational impact of committing resources to re-review the IMAP and about the 
precedent it might set for similar resource commitments to resolve other contested cases. In 
addition, the questions of whether IDWR could include re-opener conditions in approving the 
IMAP and what the conditions should look like raise legal and procedural questions that should 
be addressed by the hearing officer in the IMAP proceeding. 

1 For further explanation regarding the proposed APOD conditions (nos. 5 and 6), see pages 2-3 of the Order 
Addressing Exception and Amending Transfer Approval ("Order" ) in the Matter of Application for Trnnsfer No. 
79778 in the Name of City of Meridian. The Order is available via IDWR's website among the documents for 
Water Right No. 63-2893 . 
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The list also does not includ a condition reflecting some of the lMAP participants desire to 
allow the planning horizon for the IMAP to be advanced or rolled forward at the end of the initial 
planning horizon. As with the re-opener issue, the questions of whether IDWR could include 
roll-forward conditions in approving the IMAP and what the conditions should look like raise 
legal and procedural questions that should be addressed by the hearing officer. 

Proposed Conditions 

1. Place of use is within the service area of SUEZ Water Idaho as provided for under [daho law. 
The place of use is generally described as within the city limits of Boise and the surrounding 
service area 

2. A map generally depicting the service area for this water right at the time of this approval is 
attached to this document for illustrative purposes. 

3. This right authorizes <0.00> cfs for reasonably anticipated future needs for a planning 
horizon that ends on December 3 I, 2065, within the service area pursuant to Chapter 2, Title 
4~ Idaho. Code. 

4. The full system capacity necessary to provide ater for the reasonably anticipated future 
needs authorized under this right must be used by the end of the designated planning horizon. 

5. To the extent necessary for administration between points of diversion for ground water and 
between points of diversion for ground water and hydraulically connected urface sources, 
ground water was first diverted under this right from <well name> located in T_ R--> 
S_,__, _ _ . 

6. This transfer authorizes additional wells located in T____. R_, S_, __ , __ as points 
of diversion under this right as of the date of approval. 

7. The right bolder shall not provide water diverted under this right for the irrigation of land 
having appurtenant surface water rights as a primary ource of irrigation water except when 
the surface water rights are not available for use or wh.ere the use of surface water was 
replaced by the us of water diverted in connection with this right before the approval of this 
transfer.. This condition applies to all lan.d with appurtenant surface water rights, including 
land converted from irrigated agricultural use to other land uses but still requiring water to 
irrigate lawns and landscaping. 

8. That portion of this right authorized for reasonably anticipated future needs shall not be 
changed to a place of use outside the service area as defined in Idaho Code § 42-202B or to a 
new purpose of use. 

9. After specific notification by the Department the right holder hall record th quantity of 
water div rted or shall enter into an agreement wi1h th Department to use power records to 
determine the amount of water diverted and shall annually report the information to the 
Department. 
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10. This right does not grant any right-of-way or easement across the land of another. 

11. Failure of the right holder to comply with the conditions of this transfer is cause for the 
Director to rescind approval of the transfer. 

12. The diversion and use of water described in this transfer approval may be subject to 
additional conditions and limitations agreed to by the participants in the IMAP contested case 
proceeding pursuant to separate agreements to which the Department is not a party. Because 
the Department is not a party to those agreements, the Department is not responsible for 
enforcement of any aspect of the agreements not specifically addressed in conditions herein. 
Enforcement of those portions of the agreements not specifically addressed in conditions 
herein shall be the responsibility of the parties to the agreements. Such agreements may 
include, but are not limited to, IMAP Settlement Agreement Between Boise Project et. al. and 
SUEZ. • 
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Exhibit C PHIL RASSIER EMAIL CHAIN ADDRESSING THE REOPENER 

CONDITION (7/9/2018) 

Christopher H Meyer 

From: 
Sent: 
To: 

Cc: 

Subject: 

Attachments: 

Christopher H Meyer < ChrisMeyer@givenspursley.com > 

Monday, July 9, 201 8 6:50 PM 
Christopher H Meyer; 'Phil Rassier'; 'Abigail R. Germaine Esq. 
(agermaine@cityofboise.org)'; 'Albert Barker'; 'Andrew Waldera'; 'Bob Bachman 
(bbachman@kunaid .gov)'; 'Brent Orton'; 'Bryce Farris'; 'Charles Honsinger'; 'Cherese 
Mclain '; ·c hris M. Bromley Esq. (cbromley@mchughbromley.com)'; 'Christopher E. 
Vargason '; 'Dale Bolthouse (dbolthouse@meridiancity.org)'; 'Garrick Nelson P.E. 
(gnelson@meridiancity.org)'; 'John Roldan - City of Boise (jroldan@cityofboise.org)'; 
'Kyle Radek'; 'Richard T. Roats (kunaattorney@icloud.com)'; 'Richard T. Roats Esq. 
(rroats@kunalD.gov)'; 'Shelley Davis'; 'Stephan Burgos'; 'Warren Stewart'; 'Gail McGarry'; 
'Kathleen Carr'; 'Matt J. Howard Esq.(mhoward@usbr.gov)'; 'Paul L. Arrington 
(paul@iwua.org)'; 'Sarah A Klahn, Esq. (sklahn@somachlaw.com)'; 'Emmi Blades 
(emmi.blades@idwr.idaho.gov)'; 'Garrick L. Baxter (garrick.baxter@idwr.idaho.gov)'; 
'James Cefalo (james.cefalo@idwr.idaho.gov)'; 'Jeff Peppersack'; 'Kimi White'; 'Nick 
Miller'; ·sharia Cox (sharla.cox@ idwr.idaho.gov)'; 'Shelley Keen'; Phillip J. Rassier (Pjem76 
@msn.com) 
Michael P. Lawrence; 'Gregory P. Wyatt (greg.wyatt@suez-na.com)'; 'Marshall Thompson 
(marshall.thompson@suez-na.com)'; 'Roger D. Dittus (roger.dittus@suez-na.com)' 
RE: IMAP - Discussion of Issues Bearing on Possible Reopener Condition [IWOV­
GPDMS.FID508386) 
CHM Memo re APOD condition language.PDF 

To : Hearing Officer, Parties & IDWR Staff 
From: Chris Meyer 

I expect that the main focus of tomorrow 's stat us conference will be on the reopener condit ion and related procedural 
issues. 
However, I also offer the attached memorandum addressing the proposed APOD cond ition. 
There is nothing conceptually new here. 
This is simply my effort to distill what has been sa id before into language that could be added to the IMAP approval 
order. 

If we do not get to th is tomorrow, tha t is fine. But I thought I would put it out there, perhaps allowing a brief 
preliminary discussion. 

-Chris 

CHR!b'TOPHER H. MEYER 

( l\ --. l t_ P I I ) 
chrjsmeverfWgivcnspur sley com ;'www.givenspursley.com 

From: Christopher H Meyer <ChrisMeyer@givenspursley.com> 
Sent: Monday, Ju ly 9, 2018 10:12 AM 
To: 'Phil Rassier' <PJEM76@msn.com>; Abigail R. Germaine Esq.(agermaine@cityofboise.org) 
<agermaine@cityofboise .org>; Albert Ba rker <apb@idahowaters.com>; Andrew Waldera <andy@sawtoothlaw.com>; 
Bob Bachman (bbachman@kunaid.gov) <bbachman@kunaid .gov>; Brent Orton <borton@cityofcaldwell.com>; Bryce 
Farris <bryce@sawtoothlaw.com>; Charles Honsinger <honsingerlaw@gmail.com>; Cherese Mclain 
<cdm@msbtlaw.com>; Chris M . Bromley Esq . (cbromley@mchughbromley.com) <cbromley@mchughbromley.com>; 
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Christopher E. Yorgason <chris@yorgasonlaw .com>; Dale Bolthouse (dbolthouse@meridiancity .org) 
<dbolthouse@meridiancity.org>; Garrick Nelson P.E. (gnelson@meridiancity.org) <gnelson@meridiancity.org>; John 
Roldan - City of Boise (jro ldan@cityofboise .org) <jroldan@cityofboise .org>; Kyle Radek <kradek@meridiancity.org>; 
Richard T. Roats (kunaattorney@icloud.com ) <kunaattorney@icloud.com>; Richard T. Roats Esq. (rroats@kuna lD.gov) 
<rroats@kuna lD.gov>; Shelley Davis <smd@idahowaters.com>; Stephan Burgos <sburgos@cityofboise .org>; Warren 
Stewart <wstewart@merid iancity.org>; Gai l McGarry <emcgarry@usbr.gov>; Kat hleen Carr 
<kathleenmarion.carr@sol.doi.gov>; Matt J. Howard Esq.(mhoward@usbr.gov) <mhoward@usbr.gov>; Paul L. 
Arrington (paul@iwua.org) <paul@iwua.org>; Sarah A. Klahn, Esq. (sklahn@somachlaw.com) 
<sklahn @somachlaw.com>; Emmi Blades (emmi.blades@idwr.idaho.gov) <emmi.blades@idwr.idaho.gov>; Garrick l. 
Baxter (garrick.baxter@idwr.idaho.gov) <garrick.baxter@idwr.idaho.gov>; James Cefalo (james.cefalo@idwr.idaho.gov) 
<james.cefalo@idwr. idaho.gov>; Jeff Peppersack <jeff.peppersack@idwr.idaho.gov>; Kimi White 
<kimi.white@idwr.idaho.gov>; Nick Miller <nick.miller@idwr.idaho.gov>; Sharla Cox (sharla.cox@idwr.idaho.gov) 
<sharla.cox@idwr.idaho.gov>; Shelley Keen <shelley.keen@idwr.idaho.gov> 
Cc: Michael P. Lawrence <mpl@givenspursley.com>; Gregory P. Wyatt (greg.wyatt@suez-na.com) <greg.wyatt@suez­
na.com>; Marsha ll Thompson (marshall.thompson@suez-na.com) <marshall.thompson@suez-na.com>; Roger D. Dittus 
( roge r.dittus@suez-na.com) <roger.dit tus@suez-na .com> 
Subject: RE: IMAP - Discussion of Issues Bearing on Possible Reopener Condition (IWOV-GPDMS.FID508386] 

To: Hearing Officer, Parties & IDWR Staff 
From: Chris Meyer 

For your information and consideration prior to tomorrow's status conference, I am forwarding the emai l be low from 
Phil Rassier, in wh ich he shares some useful thoughts about the reopener. 
His view, and I agree, is that no implementing legislation is needed. But if IDWR perceives that legislation is needed or 
desirable, there is plenty of t ime to develop such legislation prior to the reopener taking effect. 

-Chris 

CHRISTOPHER H. MEYER 

I I l ' II 
chrismeyen{l)givenspursley.com / www.givenspursley.com 

From: Phil Rassier <PJ EM76@msn.com> 
Sent: Monday, July 9, 2018 10:00 AM 
To: Christopher H Meyer <ChrisMeyer@givenspursley.com> 
Cc: Michael P. Lawrence <mpl@givenspursley.com>; Gregory P. Wyatt (greg.wyatt@suez-na.com ) <greg.wyatt@suez­
na.co m>; Marshall Thompson (ma rshall.thompson@suez-na.com ) <marshall.thompson@suez-na.com> 
Subject: Re: IMAP - Discussion of Issues Bearing on Possible Reopener Condition [IWOV-GPDMS.FIDS08386] 

Chris, 

I have no objection to your sharing my below emai l w ith the IMAP parties and Hearing Officer. 

Phil 

From: Christopher H Meyer <ChrisMeyer@givenspursley.com> 
Sent: Monday, July 9, 2018 5:38 PM 
To: 'Phil Rassier' 
Cc: Michael P. Lawrence; Gregory P. Wyatt (greg.wyatt@suez-na.com); Marshall Thompson (marshall.thompson@suez-
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Subject: RE: IMAP - Discussion of Issues Bearing on Possible Reopener Condition [IWOV-GPDMS.F!D508386] 

Phil, 
Thanks much, once again, fo r these insights. 
Would you allow me to share your email below with the parties & Hearing Officer? 

-Chris 

CHRISTOPHER H. MEYER 

' ' I ' ' I I f ~, l l 11 I 

chrismeyer@given spursley.com / www. givenspu r sley. com 

From: Phil Rassier <PJEM76@msn.com> 
Sent: Monday, July 9, 2018 9:09 AM 
To: Christopher H Meyer <ChrisMeyer@givenspursley.com> 
Cc: Michael P. Lawrence <mpl@givenspursley.com>; Gregory P. Wyatt (greg.wyatt@suez-na.com) <greg.wyatt@suez­
na.com>; Marshall Thompson (marshall.thompson@suez-na.com) <marshal l.thompson@suez-na .com> 
Subject: Re: IMAP - Discussion of Issues Bearing on Possible Reopener Condition [IWOV-GPDMS.FID508386] 

Chris, 

Thank you for providing me with a copy of your email to the Hearing Officer and the parties in the IMAP 
proceeding before IDWR . You did a nice job of presenting our discussion on the proposed reopener 
condition. I do not see a need for any modifications. 

There is, however, one additional area of discussion which could come up during the status conference to 
which you should be prepared to respond. During the previous status conference the Hearing Officer raised 
the option of the parties pursuing legislation to address IDWR's concern over its lack of authority to include a 
reopener condition on Suez's RAFN water rights. While I feel confident of the Director's authority to employ 
the proposed reopener condition under existing law, it remains a matter of discretion as to whether the 
Hearing Officer and the Director elect to do so without such legislation being enacted. 

I assume the position of the parties is that in order to benefit from their current agreements to resolve the 
IMAP matter without the need for a hearing, they favor present action by IDWR rather than awaiting the 
future passage of legislation. The point I wish to make is that IDWR need not decline present use of the 
proposed reopener condition on the IMAP rights even if it is of the view that legislation is necessary. As 
drafted, the proposed reopener condition would not be available for activation until 2040. 

If IDWR is of the view that additional legislative authority is necessary to activate the reopener condition there 
is amply time for IDWR and/or the parties to seek such authority. The legislation could comfirm that the 
agency has the authority to implement any such existing or future reopener conditions placed on municipal 
provider RAFN water rights to allow for the reduction or extension of the applicable planning horizons to meet 
reasonably anticipated future needs. Of course, the legislation could also address other related matters as 
determined necessary or desirable. The important point is that any contemplated legislation need not be 
enacted prior to placement of the reopen er condition on the IMAP rights. If such legislation is necessary, its 
enactment at any time prior to implementation of the reopen er condition would be sufficient. If such 
legislation is never enacted, IDWR could decline to activate the reopener condition in response to a request to 
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do so based upon its perceived lack of aut hority to do so. That decision would then be subject to judicial 

review. 

Finally, you asked whether I desire to participate by phone in t he 9:00 a.m. Tuesday st atus conference on 

IMAP. Well I certainly might find it enjoyable, I'm concerned that it might serve more as a distrat ion than a 

benefit to the process. You and Michael do a great job of representing your client in this matter and I'm happy 

t o provide whatever assistance I can to you. However, I don't want to be potentially viewed as acting in an 

advocate position given my inactive status in the Idaho Bar. In addition , I do have a conflicting telephone 

meeting scheduled from 7:00 t o 10:00 a.m . on Tuesday morning. 

My best rega rds to all, 

Phil 

From: Christopher H Meyer <ChrisMeyer@givenspursley.com> 
Sent: Monday, July 9, 2018 2:14 AM 
To: Phillip J. Rassier (Pjem76@msn.com) 
Cc: Michael P. Lawrence; Gregory P. Wyatt (greg.wyatt@suez-na.com); Marshall Thompson (marshall.thompson@suez­
na.com) 
Subject: FW: IMAP - Discussion of Issues Bearing on Possible Reopener Condition [IWOV-GPDMS.FID508386] 

Phil, 
I meant to copy you on this, but didn't. 
Please let me know of any errors or omissions you see in what I said. 

Is there any chance you might want to participate by phone in the status conference on Tuesday at 9:00 Boise time? 

-Chris 

CHRlSTOPHER H. MEYER 

I 1 

chrismeyer(it?givenspursley.com / www.givenspursley.com 

From: Christopher H Meyer 
Sent: Sunday, July 8, 2018 6:09 PM 
To: James Cefalo (james.cefalo@idwr. idaho.gov) <james.cefalo@idwr.idaho.gov> 
Cc: Abigail R. Germaine Esq.(agermaine@cityofboise.org) <agermaine@cityofboise.org>: Albert Barke r 
<apb@idahowaters.com>; Andrew Waldera <andy@sawtoothlaw.com>; Bob Bachman (bbachman@kunaid .gov) 
<bbachman@kunaid.gov>; Brent Orton <borton@cityofcaldwel l.com>; Bryce Farr is <bryce@sawtoothlaw.com>; Charles 
Honsinger <honsingerlaw@gmail.com>; Cherese McLain <cdm@msbtlaw.com>; Chris M. Bromley Esq. 
(cbromley@mchughbromley.com) <cbromley@mchughbromley.com>; Christopher E. Yorgason 
<chris@yorgasonlaw.com>; Dale Bolthouse (dbolthouse@meridiancity.org) <dbolthouse@meridiancity.org>; Garrick 
Nelson P.E. (gnelson@meridiancity.org) <gnelson@meridiancity.org>; John Roldan - City of Boise 
(jroldan@cityofboise.org) <jroldan@cityofboise.org>; Kyle Radek <kradek@meridiancity.org>; Richard T. Roats 
(kunaattorney@icloud.com) <kunaattorney@icloud.com>; Richard T. Roats Esq. (rroats@kuna lD.gov) 
<rroats@kunalD.goV>; Shelley Davis <smd@idahowaters.com>; Stephan Burgos <sburgos@cityofboise.org>; Warren 
Stewart <wstewart@meridiancity.org>; Gail McGarry <emcgarry@usbr.gov>; Kathleen Carr 
<kath leenmarion.carr@sol.doi.gov>; Matt J. Howard Esq. (mhoward@usbr.gov) <mhoward@usbr.gov>; Paul L. 
Arrington (paul@iwua.org) <paul@iwua.org>; Sarah A. Klahn, Esq. (sklahn@somachlaw.com) 
<sklahn@somachlaw.com>; Emmi Blades (emmi.blades@idwr.idaho.gov) <emmi.blades@idwr.idaho.gov>; Garrick l. 
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Baxter (garrick.baxter@idwr.idaho.gov) <garrick.baxter@idwr.idaho.gov>; Kimi White <kimLwhite@idwr.idaho.gov>; 
Nick Miller <nick.miller@idwr.idaho.gov>; Sharla Cox (sharla.cox@idwr.idaho.gov) <sharla.cox@idwr.idaho.gov>; Shelley 
Keen <shelley.keen@idwr.idaho.gov>; Pat Hughes I pchendley@comcast.net) <pchendley@comcast.net>; Lori Gibson 
(lorigibson@givenspursley.com) <lorigibson@givenspursley.com>; Michael P. Lawrence (mpl@givenspursley.com) 
<mpl@givenspursley.com>; Gregory P. Wyatt (greg.wyatt@suez-na.com) <greg.wyatt@suez-na.com>; Roger D. Dittus 
(roger.dittus@suez-na.com) <roger.d ittus@suez-na.com>; Marshall Thompson {marshall.thompson@suez-na.com) 
<marshall.thompson@suez-na.com>; Cathy Cooper (cathy.cooper@suez-na.com) <cathy.cooper@suez-na.com> 
Subject: IMAP - Discussion of Issues Bearing on Possible Reopener Condition [IWOV-GPDMS.F!D508386] 

To: Hearing Officer, Service List, and IDWR staff 
From: Chris Meyer 

As you can see from the email chain below, I have been exploring with Phil Rassier va rious procedural issues with 
respect to how a planning horizon reopener provision on the IMAP might be implemented. I need a bit more time to 
prepare a more formal submission on behalf of SUEZ. Given that we have a status conference on Tuesday morning, I 
thought it would be appropriate to share this discussion with the Hearing Officer, Parties, and IDWR staff. It may be of 
interest only to the most intrepid IMAP enthusiasts. But they should find Phil's insights most helpful, I think. 

(Note: The only change I have made to the emails below is to correct two dyslexic references by me to Rule 104 that 
incorrectly called it Rule 401.) 

The bottom line is that it appears to me that Phi l has identified a way forward to implement such a condition. You will 
find below Phil's suggested language for a Condition No. 131 which is a good starting point for further discussion. I have 
highlighted it in yellow. 

In short, the Department has the authority to request updated water demand information from SUEZ, to engage with 
SUEZ and others informally, and to determine preliminarily whether alteration of the planning horizon is appropriate. It 
may do all this informally without initiation of a contested case . If it determines that shortening or extension of the 
planning horizon is called for, it would initiate a contested case and publ ish notice allowing any affected person to 
participate. Anyone disagreeing with the proposed action could obtain a hearing under I.C. 42-1701A(3). Alternatively, 
if the Department did not initiate a contested case, a private party could initiate a contested case under IDAPA 
37.01.01.230.01.c. 

I look forward to continuing this discussion on Tuesday. I think we are making good progress, and thank everyone 
invo lved. 

-Chris 

CHRISTOPHER H. MEYER 

; t' l :- l l l ..; I \ I 

chrismeyer@givenspu rsley.com / www.givenspursley.com 

From: Phil Rassier <PJEM76@msn.com> 
Sent: Saturday, July 7, 2018 3:11 PM 
To: Christopher H Meyer <ChrisMeyer@givenspursley.com> 
Cc: Michael P. Lawrence <mpl@givenspursley.com>; Gregory P. Wyatt (greg.wyatt@suez-na.com) <greg.wyatt@suez­
na.com>; Marshall Thompson (marshall.thompson@suez-na.com) <marshall.thompson@suez-na.com>; Roger D. Dittus 
( roge r.dittus@suez-na.com) <roger.dittus@suez-na.com> 
Subject: Re: Suez Water Idaho IMAP [IWOV-GPDMS.FID508386] 

Chris, 
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I'm about to call it a day, but thought I would check my email first . Since our email discussion below hits on a 
majority of the questions others are likely to ask I think it could serve a useful purpose. I have no concern or 
objection if you decide to share it with others including the parties. 

Phil 

From: Christopher H Meyer 
Sent: Saturday, July 7, 2018 10:00 PM 
To: 'Phil Rassier' 
Cc: Michael P. Lawrence; Gregory P. Wyatt (greg.wyatt@suez-na.com); Marshall Thompson (marshall.thompson@suez­
na.com}; Roger D. Dittus (roger.dittus@suez-na.com} 
Subject: RE: Suez Water Idaho IMAP [IWOV-GPDMS.FIDS08386] 
Phil, 
Sorry for the slow response. I was tied up on family matters yesterday. (Happy ones.) 
Your email response below is instructive and insightful, as usual. 
I will follow up with you shortly, as I synthesize this and think about how to present this information t o IDWR 
and the parties, preferably at or before Tuesday's status conference. 
As I think that through, please let me know whether you consider the email discussion below appropriate or 
helpful to share with others (IDWR and/or parties). 
-Chris 
CHRISTOPHER H. MEYER 
Givens Pursley llp 
chrismeyer@givenspursley.com / www.givenspursley.com 

From: Phil Rassier 
Sent: Friday, July 6, 2018 9:35 AM 
To: Christopher H Meyer 
Cc: Michael P. Lawrence 
Subject: Re: Suez Water Idaho IMAP [IWOV-GPDMS.FID508386] 
Chris, 
I agree that it will be very helpful for you and Michael to be prepared to walk through the administrative 
process under the proposed reopener condition as you see it playing out. Below, I have inserted my comments 
in response the points you have made. Where no response is inserted it means I agree with the statement and 
have nothing further to add. It wil l also be important to have IDWR counsel avai lable at the status conference 
to serve as a check on our understanding of the process. Please let me know if I may be of further assistance. 
Chris: 
I have been reviewing how I think this works. Would you let me know if you agree with the following (some of 
wh ich is APA 101 stuff) . 
I ask all these questions because we are going to need to explain both to the hearing officer and to the various 
IMAP parties how this would work and what rights they will have. 
Agency actions involving app lications for permit, applications for transfer, and licensing are all contested 
cases. (This is because they will resu lt in issuance of an order. Permits, licenses, and transfer approvals are all 
"orders" within the definition of IDAPA 37.01.01.005.15, notwithstanding the fact that they do not have the 
word "order" on the operative document.) 
Applications for permit and transfer are initiated by a private party under IDAPA 37.01.01.220. The contested 
case begins immediately upon fil ing and acceptance of the application. 
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At any point during the contested case, IDWR may employ informal procedures aimed at narrowing or 
resolving the contested case, but those procedures must be followed by and concluded by formal procedures. 
IDAPA 37.01.01.100. et seq. 
In other situations (which are not initiated by a private party), IDWR may explore matters (e.g., allegations of 
violation of a license condition or the need for a reopener of a planning horizon) informally without initiating a 
contested case. I.C. 67-5241(1)(a) (however, I do not find an IDAPA counterpart to this). Thus, under condition 
13, in the year 2041, IDWR could ask SUEZ to provide updated information about present and future water 
demand. If SUEZ declined to provide that information or if IDWR found the information provided justified a 
change in the planning horizon, it then would initiate a contested case under IDAPA 37.01.01.104, declaring 
that it has reached an informal determination that will become final in the absence of further action by SUEZ 
(or anyone else that IDWR identifies in "correspondence"). 
Phil: 
Actually, my intention in drafting proposed Condition 13 was that IDWR's use of "an informal determination 
that will become final in the absence of further action by SUEZ or others" is one option, and perhaps a favored 
option, for IDWR to follow. The relevant sentence from Condition 13 reads: "Any agency action taken shall be in 
a contested case proceeding which may be initiated by a document from the Department informing the parties 
that the agency has reached an informal determination that will become final in the absence of further action by a 
party to the proceeding." The emphasized text using the word "may" rather than "shall" was intended to show that 
use of the "informal determination" is optional. This second part of the sentence may be contrasted with the first 
part of the sentence which states: "Any agency action taken shall be in a contested case proceeding ... . " My 
reason for drafting the sentence in this manner was based on my perhaps faulty thinking that it was understood 
that the agency could as well initiate a contested case in the matter without first making an "informal 
determination." My thinking stems from the fi rst sentence of IDAPA 37.01.01.104 which reads: "Formal 
proceedings, which are governed by rules of procedure other than Rules 100 through 103, must be initiated by 
a document (generally a notice, order or complaint if initiated by the agency) ... . " Given the possibility of 
confusion on this point, it may be wise to specifically set out in the condition the two options for agency 
initiation of a contested case. 
Chris: 
Condition 13 calls for notice of this Rule 104 proceeding to be published. I don't see a rule authorizing that 
notice; I assume you feel that the agency inherently has the authority to provide such notice and to make such 
notice mandatory in the condition. 
Phil: Correct 
Chris: After issuance of the Rule 104 notice of formal proceedings, SUEZ or anyone else could demand a formal 
hearing on the reopener under I.C. 42-1701A(3). 
Phil: Correct 
Chris : Prior to issuance of the Rule 104 notice of formal proceedings, IDWR may interact with whomever it 
likes, or no one at all. Thus, it might informally interact with SUEZ, but none of the other parties to the IMAP 
proceedings. 
Phil: I think this is generally correct. However, the area of informal interaction between the agency and 
prospective litigants before the agency is one that calls for considerable discretion so as not to prejudice other 
prospective litigants in the matter or give the impression of so doing. Openness is always desirerable. 
Chris: One thing that seems odd to me is that there does not seem to be a mechanism under the Department's 
rules to initiate a contested case other than the Rule 104 announcement described above. In other words, the 
Department cannot just say, "IDWR has no pre-conceived idea of whether the planning horizon should be 
shortened, left the same, or extended. Please come forward and present evidence at a hearing on this 
question." Instead, the Department must make an initial informal determination and put that out there for 
people to react to. 

IMAP WRAP-UP NOTES (10/9/2023) Page 98 of 107 
30-147: IMAP Wrap-Up Notes (10-9-2023) (sent to IDWR)( l8020877.1 ).docx Printed 10/9/2023 4:55 PM 



) 

Phil : As described in my lengthy comment above, I do read the first sentence of Rule 104 to allow IDWR to 
initiate a cont ested case through the issuance of an order to that effect without having first made an informal 
determination in the matter. From an agency resources standpoint, however, it seems unlikely that IDWR 
would want to initiate a contested case proceeding in a matter in which it had no reason to th ink that there 
was a significant water resource issue that required attention or resolution . 
Chris: Alternatively, couldn 't a re-opener be initiated by a person (SUEZ or, more likely, someone else) filing a 
petition to initiate a contested case under IDAPA 37.01 .01.230.01.c? Of course, IDWR would have no 
obligation to grant the petition. But, if IDWR denied the petition to initiate a contested case, couldn't any 
person seek a hearing on that decision under I.C. 42-1701A(3)? 
Phil: Yes, any person could initiate a contested case by filing a petit ion with IDWR asking the Director to 
activate the IMAP reopener condition . And yes, if the requested relief was denied the petitioner could seek a 
hearing under I.C. 42-1701A(3). 
Chris: Your proposed condition 13 does not address this alternative. Is that because you intended to exclude it 
as an option? Wou ld this alternative be available only if provided in the condition, or is it "just there" in any 
event? 
Ph il: Although proposed Condition 13 does not address this alternative it is an option that is always potentially 
available to any person under existing law. 
Chris : Similarly, by referencing the year 2040, does that preclude persons from petitioning prior to that year? 
Phi l: Persons would not be precluded from fi ling earlier than 2040, but under the condition as drafted the 
Director would only have authority to activate the reopen er beginning in 2040. 
Chris: Your proposed condition does not address the frequency of further reopeners. I'm sure that was 
intentional. Is it your feeling that it is just too complicated to set rules for that in the cond ition, and that it is 
better to just trust that the Department will not start doing reopeners every 5 years after 2040? 
Phil : Yes, my assumption is that the Department will only exercise its reopener authority under the condit ion if 
information available to the agency shows there are sound resource management reasons to do so. 
Regards, 
Phil 

From: Christopher H Meyer 
Sent: Friday, July 6, 2018 1:17 AM 
To: 'Phil Rassier' 
Cc: Michael P. Lawrence 
Subject: RE: Suez Water Idaho IMAP (IWOV-GPDMS.FID508386] 
Phil, 
I have been reviewing how I think this works. Would you let me know if you agree w ith the following (some of 
which is APA 101 stuff). 
I ask all these questions because we are going to need to explain both to the hearing officer and to the various 
IMAP parties how this wou ld work and what rights they w ill have. 
Agency actions involving app lications for permit, app lications for transfer, and licensing are all contested 
cases. (This is because they will result in issuance of an order. Permits, licenses, and transfer approvals are all 
"orders" within the definition of IDAPA 37.01.01.005.15, notwithstanding the fact that they do not have the 
word "order" on the operative document.) 
Applications for permit and transfer are initiated by a private party under IDAPA 37.01.01.220. The contested 
case begins immediately upon filing and acceptance of the application. 
At any point during the contested case, IDWR may employ informal procedures aimed at narrowing or 
resolving the contested case, but those procedures must be fol lowed by and concluded by formal procedures. 
IDAPA 37.01.01.100. et seq. 
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In other situations (which are not initiated by a private party), IDWR may explore matters (e.g., allegations of 
violation of a license condition or the need for a reopener of a planning horizon) informally without initiating a 
contested case. I.C. 67-5241(1)(a) (however, I do not find an IDAPA counterpart to this). Thus, under condition 
13, in the year 2041, IDWR could ask SUEZ to provide updated information about present and future water 
demand. If SUEZ declined to provide that information or if IDWR found the information provided justified a 
change in the planning horizon, it then would initiate a contested case under IDAPA 37.01.01.104, declaring 
that it has reached an informal determination that will become final in the absence of further action by SUEZ 
(or anyone else that IDWR identifies in "correspondence"). 
Condition 13 calls for notice of this Rule 104 proceeding to be published. I don't see a rule authorizing that 
notice; I assume you feel that the agency inherently has the authority to provide such notice and to make such 
notice mandatory in the condition. 
After issuance of the Rule 104 notice of formal proceedings, SUEZ or anyone else could demand a formal 
hearing on the reopener under I.C. 42-1701A(3). 
Prior to issuance of the Rule 104 notice of formal proceedings, IDWR may interact with whomever it likes, or 
no one at all . Thus, it might informally interact with SUEZ, but none of the other parties to the IMAP 
proceedings. 
One thing that seems odd to me is that there does not seem to be a mechanism under the Department's rules 
to initiate a contested case other than the Rule 104 announcement described above. In other words, the 
Department cannot just say, " IDWR has no pre-conceived idea of whether the planning horizon should be 
shortened, left the same, or extended. Please come forward and present evidence at a hearing on this 
question." Instead, the Department must make an initial informal determination and put that out there for 
people to react to. 
Alternatively, couldn't a re-opener be initiated by a person (SUEZ or, more likely, someone else) filing a 
petition to initiate a contested case under IDAPA 37.01.01 .230.01.c? Of course, IDWR would have no 
obligation to grant the petition . But, if IDWR denied the petition to initiate a contested case, couldn' t any 
person seek a hearing on that decision under I.C. 42-1701A(3)? 
Your proposed condition 13 does not address this alternative. Is that because you intended to exclude it as an 
option? Would this alternative be available only if provided in the condition, or is it "just there" in any event? 
Similarly, by referencing the year 2040, does that preclude persons from petitioning prior to that year? 
Your proposed condition does not address the frequency of further reopeners. I'm sure that was intentional. Is 
it your feeling that it is just too complicated to set rules for that in the condition, and that it is better to just 
trust that the Department will not start doing reopeners every 5 years after 2040? 
Thanks again so much, Phil. 
-Chris 
CHRISTOPHER H. MEYER 
Givens Pursley lip 
chrismeyer@givenspurs ley.com / www.givenspursley.com 

From: Christopher H Meyer 
Sent: Thursday, July 5, 2018 12:24 PM 
To: 'Phil Rassier' 
Cc: Michael P. Lawrence 
Subject: RE: Suez Water Idaho IMAP [IWOV-GPDMS.FID508386] 
Phil, 
This is very helpful. I will follow up with you shortly. 
I will ask you to prepare something in the form of a memorandum, as you describe. 
But I'd like to take a moment to think this through a bit. 
-Chris 
CHRISTOPHER H. MEYER 
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Givens Pursley llp 
chrismeyer@givenspursley.com/www.givenspursley.com 

From: Phil Rassier <PJEM76@msn.com> 
Sent: Thursday, July 5, 2018 10:18 AM 
To: Christopher H Meyer <ChrisMeyer@givenspursley.com> 
Cc: Gregory P. Wyatt (greg.wyatt@suez-na.com) <greg.wyatt@suez-na.com>; Roger D. Dittus 
(roger.dittus@suez-na.com) <roger.dittus@suez-na.com>; Marshall Thompson (marshall.thompson@suez­
na.com) <marshall.thompson@suez-na.com>; Michael P. Lawrence <mpl@givenspursley.com> 
Subject: Re: Suez Water Idaho IMAP [IWOV-GPDMS.FID508386] 
Chris, 
Thank you for providing me a copy of the proposed approval conditions prepared by Shelley Keen. Although it 
may not have been obvious to you based on the times of our respective emails on July 3, my email was not a 
response to yours. I did not notice your email with the proposed conditions until after I sent my email to you 
with the attached Magic West final order. 
My previous email contains my reaction to Shelley's comments regarding legal advice I may have provided 
while at IDWR that he views as inconsistent with that provided in my Reopener Memo. If you are satisfied with 
that, there is really nothing more I can say. It seems to me that Shelley is likely extrapolating advice given in 
response to one set of facts to a different set of facts. I would be greatly surprised if we ever discussed issues 
related to the use of reopener conditions on RAFN approvals. The analysis in my Reopen er Memo 
demonstrates great respect for the finality of licensed water rights as a general matter. The fact that under 
certain unique circumstances limited exceptions may occur does not change that. 
I have reviewed Shelley's proposed approval conditions for the IMAP decision. That Shelley has declined to 
draft a reopener condition in not troubling to me. He perhaps rightly leaves that task to the Hearing Officer 
and counsel for the parties who possess greater legal experience. The other standard conditions which Shelley 
has drafted look fine. At least no red flags jumped out for me. You and Michael are probably in a better 
position to determine if there are any problems with them. 
The only objection to the reopener condition that Shelley raises is that "the Water Rights Section is concerned 
about the operational impact of committing resources to re-review the IMAP and about the precedent it 
might set for similar resource commitments to resolve other contested cases. " Although understandable, I do 
not view either of these concerns as providing a valid basis for opposing the use of a reopen er condition in this 
instance. As indicated in my Reopener Memo, my sense is that use of a reopener condition in this and other 
similar cases will likely be less demanding on agency resources and represent better management of the water 
resources than the alternative approach. 
Here is my effort at drafting a reopener condition for IMAP. It could either be added to Condition No. 3 or 
stand alone as a separate condition which is the way it is drafted. I've drafted it as Condition No. 13, but if that 
is considered unlucky it could be placed elsewhere. 
13. Based upon pertinent information available to the Department, the Director may at any time after January 
1, 2040 find it appropriate to review the designated planning horizon established under Condition No. 3 in 
order to potentially reduce or extend the time for which it is determined reasonable to hold the right for the 
purpose of meeting reasonably anticipated future needs. Any agency action taken shall be in a contested case 
proceeding which may be initiated by a document from the Department informing the parties that the agency 
has reached an informal determination that will become final in the absence of further action by a party to the 
proceeding. Notice of the proceeding shall be published in accordance with the publication requirements for 
water right transfers under sect ion 42-222, Idaho Code; and a hearing, if requested, shall be conducted in 
accordance with the provisions of section 42-1701A Idaho Code, and chapter 52, title 67, Idaho Code, and the 
rules of procedure promulgated by the agency. 
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If you need the draft condition or any other material set forth in a signed memorandum addressed to you, 
please let me know. I think my Reopener Memo to you sets out all of the legal authority and analysis that 
should be necessary to support inclusion of the reopener condition on the IMAP rights. 
Best regards, 
Phil 

From: Christopher H Meyer 
Sent: Tuesday, July 3, 2018 8:22 PM 
To: Phillip J. Rassier (Pjem76@msn.com) 
Cc: Gregory P. Wyatt (greg.wyatt@suez-na.com); Roger D. Dittus (roger.dittus@suez-na.com); Marshall 
Thompson (marshall.thompson@suez-na.com); Michael P. Lawrence 
Subject: FW: Suez Water Idaho IMAP [IWOV-GPDMS.FID508386] 
Phil, 
I have just returned from my son's wedding and post-wedding festivities to find this memo in my in-box. We 
have a status conference on the IMAP coming up in a week. I would very much like your input on what Shel ley 
Keen says about the reopener (and anything else in the memo). 
At our last status conference Oust before I left), there was a discussion of your memo on the reopener. Shelley 
Keen commented (and I paraphrase) "That's not what I remember Phil saying when he was at IDWR." Let's 
discuss this. If you are willing and so inclined, I think it would be helpful to have you make clear that you have 
not changed your position on this. 
My best to you! Do you still celebrate the 4t h of July? Or do you wait for the 14th? 
-Chris 
CHRISTOPHER H. MEYER 
Givens Pursley lip 
chrismeyer@givenspursley.com / www.givenspursley.com 

From: White, Kimi 
Sent: Friday, June 29, 2018 3:02 PM 
To: Christopher H Meyer; Michael P. Lawrence; Steven L. Burgos; Abigail Germaine; 
'cbromley@mchughbromley.com'; Warren Stewart; Kyle Radek; Charles L. Honsinger; Brent Orton ; 
Christopher E Vargason; Cherese D. McLain; S. Bryce Farris; Andrew J. Waldera; Barker, Albert (IWRB 
Member); Shelley M. Davis; Richard T. Roats; Lisa Hughes; Debby Long; har@idahowaters.com; 
jroldan@cityofboise.org; Jessica Witt (j lw@idahowaters.com); Lori Gibson ; bkm@msbtlaw.com 
Cc: Cefalo, James; Baxter, Garrick; Blades, Emmi; Keen, Shelley 
Subject: Suez Water Idaho IMAP 
Dear Parties, 
Attached for service please find the memorandum from Shelley Keen regarding proposed conditions of 
approval in the above-referenced matter. Please contact me if you have any questions. 
Thank you, 
Kimi White 
Kimi White, Paralegal 
Office of the Attorney General 
Natural Resources Division - IDWR 
322 E. Front Street, P.O. Box 83720 
Boise, Idaho 83720-0098 
Tel: (208) 287-4815 Fax: (208) 287-6700 
E-mail: kim i.white@idwr.idaho.gov 
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GIVENS PURSLEY LU' 
Attorneys and Counselors at law 

Attorney-Client Communication 
Attorney Work Product 

Privileged and Confidential 

MEMORANDUM 

TO: Hearing Officer, Parties, and IDWR Staff 

FROM: Christopher H. Meyer (}tJl. 

RE: APOD condition language for IMAP approval 

DA TE: July 9, 201 8 

On June 29. 2018, Shelley Keen of IDWR provided a memorandum setting out proposed 
language for conditions of approval for the IMAP. SUEZ thanks Mr. Keen and the Department 
staff for providing that memorandum. This memorandum addresses proposed condition no. 5, 
the APOD condition. 

Mr. Keen proposed the standard APOD condition language, which has been employed by 
the Department for years and has been scrutinized approvingly by the Idaho Supreme Court: 

To the extent necessary for administration between points of 
diversion for ground water, and between points of diversion for 
ground water and hydraulically connected surface sources, ground 
water was first dive,ted under this right from [name of well] 
located in [ quarter-quarter description]. 

SUEZ has stated repeatedly that it is comfortabie with this language, but believes that 
some additional explanation (presumably in the order approving the IMAP transfers) is 
important. This is discussed at some length in SUEZ's Submission of Supplemental Authority on 
APODs filed on November 28, 2017 in this IMAP proceeding. Let me emphasize that I am 
offering nothing in this memorandum that departs from that discussion. 

For purposes of discussion at tomorrow's status conference or at some time thereafter, I 
offer the following explanation for inclusion in the order of approval. I have endeavored to keep 
this to one page. I wish it could be done in less space, but I believe this is the minimum required 
to be clear. 
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PROPOSED EXPLANATION OF APOD CONDITION LANGUAGE 

The APOD conditjon is intended to prevent a municipal provider (or any water right 
holder for that matter) from using its APOD authority to divert water from a municipal well 
when the water right (or water rights) hi rorically associated with that municipal well is causing 
injury to anoth r water right and would be curtailed based on its junior priority. In other words, 
the municipal provider may not rely on the senior priority or diversion quantity of another water 
right not historically associated with the well causing the inj ury to defeat the injury claim. 

The phrase " historically associated" refers to the time prior to the transfer or pem1it 
amendment (or general adjudication decree) that added new APODs. Three il lustrative examples 
follow. 

The first example involves a large-scale curtailment covering the entire geographic area 
in which the municipal provider's wells are located (e.g., a region-wide conjunctive management 
delivery call). In this case, every water right j unior to the cut-off date for the curtailment would 
be curtailed. This is because all junior water rights of the municipal provider are subject to 
curtailment irrespective of wh ich well is used. In other words, it makes no difference in terms of 
injury whether the junior water right is diverted from the original well (s) or the new APODs. 
Thus, in this regional curtailment scenario, the APOD condition does not come into play, and 
APODs may be used freely. Municipal rights senior to the cut-off date may be diverted from any 
well under the APOD authority. 

The second example involves a geographically limited curtailment covering only a 
fraction of the municipal provider's wells (e.g., a curtailment limited to a ground water 
management area or a conjunctive management call whose trim line crosses the municipal 
provider's service area). In this case, all junior water rights historically associated with wells 
within the curtai lment area would be curtailed from diverting from those wells. However, tho e 
junior water rights could till be diverted under their APOD authority from wells outside of the 
curtailment area. Meanwhile, water rights historically associated with wells outside of the 
curtailment area could not be diverted from within the cuitailment area even if they are senior to 
the curtailment cut-off date. I.n sum, the APOD condition prohibits bringing junior or senior 
water rights to the well causing the injury~ it does not prohibit use of the APOD authority to 
div rt water from wells outside of a curtai lment area. This does not undercut the goal of the 
curtailment. The goal is to encourage water users to find ways of meeting their water needs from 
locations outside of the sensitive area. 

The third example involves localized well interference where a municipal providers well 
is causing injury to another user' s water right (e.g., the cone of depression from the municipal 
wel l is causing injury to a neighbor's senior water right). This is the most likely situation in 
which the APOD condi tion would apply. In this case, the Department would look to the priority 
date and quantity of the water right(s) historical ly associated with the wel l causing the injury. 
Once again, the municipal provider wou ld not be allowed to use its APOD authority to defeat an 
injury claim by relying on a more senior or larger right that could be diverted out of the 
municipal well causing the injury. 

MEMORANDl;M 
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Exhibit D APOD MEMO-. MEMORANDUM FROM CHRIS MEYER PROPOSING 

APOD LANGUAGE (7/9/2018) 

GIVENS PURSLEY1.1.P 
AnomP.ys And Counselors. at I aw 

A1.lnmey-Client. Communication 
Attorney Work Product 

Privileged and Confidential 

MEMORANDUM 

TO: Hearing Officer, Parties, and IDWR Staff 

FROM: Christopher H. Meyer OlJ.L 

RE: APOD condition language for IMAP approval 

DATE: July 9, 2018 

On June 29, 20 l 8, Shelley Keen of IDWR provided a memorandum setting out proposed 
language for conditions of approval for the TMAP. SUEZ thanks Mr. Keen and the Department 
staff for providing that memorandum. This memorandum addresses proposed condition no. 5, 
the APOD condition. 

Mr. Keen proposed the standard APOD condition language, which has been employed by 
the Department for years and has been scrutinized approvingly by the ldaho Supreme Court: 

To tbc extent necessary for administration between points of 
diversion for ground water, and between points of diversion for 
ground water and hydraulically connected surfac.e sources, ground 
water was first diverted under this right from [name of well] 
located in [quarter-quarter description]. 

SUEZ has stated repeatedly that it is comfortable with this language, but believes that 
some additional explanation (presumably in the order approving the TMAP transfors) is 
important. This is discussed al some length in SUEZ's Submission ofS11pplemental Authority on 
AP ODs filed on November 28, 2017 in this IMAP proceeding. Let me emphasize that I am 
offering nothing in this memorandum that departs from that discussion. 

For purposes of discussion at tomorrow's status conference or al some time therealler, I 
ofter the following explanation for inclusion in the order of approval. I have endeavored to keep 
this to one page. I wish it could be done in less space, but T believe this is the minimum required 
lo be clear. 
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PROPOSED EXPLANATION OF APOD CONDITION LANGUAGE 

The APOD condition is intended to prevent a municipal provider (or any water right 
holder, for that matter) from using its APOD authority lo divert water from a municipal well 
when the water right (or water rights) historically associated with that municipal well. is causing 
injury to another waler right and would be curtailed based on its junior priority. In other words, 
the municipal provider may not rely on the senior priority or diversion quantity o[ another water 
right not historically associated with the well causing the injury to defeat the injury claim. 

The phrase "historically associated" refers to the time prior to the transfer or permit 
amendment (or general adjudication decree) that added new APODs. Three illustrative examples 
follow. 

The first example involves a large-scale curtailment covering the entire geographic area 
in which the municipal provider's wells are located (e.g., a region-wide conjunctive management 
delivery call). Io this case, every water ri.ght junior to the cut-off date for the curtailment woul.d 
be curtailed. This is because all junior water rights of the municipal provider are subject to 
curtailment irrespective of which well is used. In other words, it makes no difference in terms of 
injury whether the junior water right is diverted from the original well(s) or the new APODs. 
Thus, in this regional curtailment scenario, the APOD condition docs not come into play, and 
APO Os may be used freely. Municipal rights senior to the cut-off date may be dive1ted from any 
well under the APOD authority. 

The second example involves a geographically limited curtailment covering only a 
fraction of the municipal provider's wells (e.g., a curtailment limited to a ground water 
management area or a conjunctive management call whose trim line crosses the municipal 
provider's service area). In this case, all junior water rights historically associated with wells 
within the curtailment area would be curtailed from diverting from those wells. However, those 
juuior water rights could still be diverted under tbeir APOD authority from wells outside of the 
curtailment area. Meanwhile, water rights historically associated with wells outside of the 
curtailment area could not be diverted from within the curtailment area even if they arc senior to 
the curtailment cut-off date. In sum, the APOD condition prohibits bringing junior or senior 
waler rights to the well causing the injury; it does not prohibit use of the APOD authority to 
divert water from wells outside of a curtailment area. This does not undercut the goal of the 
curtailment. The goal is to encourage water users to find ways of meeting their waler needs from 
locations outside of the sensitive area. 

The third example involves localized well interference where a municipal provider's well 
is causing injury to another user's water right (e.g., the cone of depression from the municipal 
well is causing injury to a neighbor's senior water right). This is the most likely situation in 
which the APOD condition would apply. In this case, the Department would look to the priority 
date and quantity of the water right(s) historically associated with the well causing the injury. 
Once again, the municipal provider would not be allowed to use its APOD authority to defeat an 
injury claim by relying on a more senior or larger right that could be diverted out of the 
municipal well causing the injury. 
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