RECEIVED
DEC - § 2003 RECE|v g,

BRUCE M. SMITH, ISB #3425 -

> * of Water Resources D
TAMMY A. ZOKAN, ISB #5450 Department o EC 04 205
MOORE SMITH BUXTON & TURCKE, CHARTERED WESTERNSROEURCES

Attorneyvs at Law
225 North 9™ Street, Suite 420
Boise, Idaho 83702
Telephone: (208) 331-1800 RECEIVED
Facsimile: (208) 331-1202

DEC 09 2003

WATER RESOURCES
BEFORE THE DEPARTMENT OF WATER RESOURCES ~ '-oTERN REGION
OF THE STATE OF IDAHO

In the Matter of United Water Idaho’s RESPONSE TO UNITED

Municipal Application Package, United Water WATER’S MOTION
Idaho, Petitioner REGARDING EXPERT
WITNESSES

The Cities of Eagle, Kuna, Middleton, Star, and the Star Sewer and Water District
(collectively referred to as “Protestants™), by and through their counsel of record, MOORE
SMITH BUXTON & TURCKE, CHARTERED, hereby respond to United Water’'s Motion
Regarding Expert Witnesses, dated November 19, 2003. The Protestants do not object to United
‘Water’s request to pre-file the written testimony of John Church; however, Protestants object to
United Water’s attempts to limit the testimony of the other parties’ witnesses. Protestants also
object to Umted Water’s proposal to limit the parties’ review of Mr. Church’s written testimony
to the ten (10) day period 111“Md1ate.; receding the two (2) week licaring of this niatter.

The Department’s Rules allow the Hearing Officer “to require the advance filing of
expert testimony, when authorized before the agency.” Rule 413.01(b). The Department’s Rules
permit the Hearing Officer to “order a witness’s prepared testimony previously distributed to all
parties to be included in the record of hearing as if read.” Rule 605. Prepared testimony is
subject to Rule 600. Id. The Department’s Rules do not impose any requirement that a Hearing

Officer must require or accept written testimony in a contested case proceeding.
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1. United Water’s Request to Submit Written Testimony of Mr. John
Church Should be Granted

United Water desires to submit the direct testimony of Mr. John Church in writing, and in
advance of the hearing. The Protestants have no objection to the presentation of Mr. Church’s
testimony in written form so long as (1) Mr. Church’s testimony is limited to the written
testimony; and (2) Mr. Church’s written testilnony is provided to all the parties well in advance
of the scheduled hearing. Ten (10) days before hearing does not allow sufficient time for the
parties to f:view Mr. Church’s testimony, prepare for the two-week hearing, deal with
objections, as well as tend to other pending matters. Given the complexity of Mr. Church’s
testimony and the amount of time which otherwise must be devoted to preparation of the lengthy
hearing on this matter, the Hearing Officer should allow thirty (30) days for review of Mr.
Church’s written testimony.

2. United Water’s Request to Limit All the Parties to Written Testimony
Shouid be Denied

The Protestants desire to present expert testimony at the hearing scheduled in this matter.
Presentation of the parties’ expert testimony at hearing will give the Protestants sufficient
opportunity to be heard and will be valuable to the Hearing Officer’s consideration of the
Protestant’s case. United Water is the applicant and presents its case first. The Protestants must
then respond to United Water’s case in chief. The Protestants cannot do so before the fact via
written testimony. The Protestants must be given an opportunity to respond to the actual
evidence presented at hearing. Additionally, the interactive nature of live testimony should paint
a more understandable picture of the matters iaendmg before the Hearing Officer. -Consequently,
the Hearing Officer should allow the parties who wish to present live testimony to do se.

The status of the pending applications and hearing thereon has been in flux for quite some

time. The Protestants have desired to conserve resources until such time that United Water
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settled on the applications before the Department, p;oposed changes were made clear, and the
matter of the stay decided. Now that these issues have been decided and the hearing scheduled,
the Protestants may identify an expert and/or rely on the expert testimony presented by another
party. As soon as the Protestants identify an expert they will immediately notify United Water of

their selection.

—

RESPECTFULLY SUBMI?MS day of December, 2003.
il

g A. ZOKAN
] MITH BUXTON & TURCKE, CHARTERED

Attorneys for the Cities of Eagle, Kuna, Middleton, Star, and the Star Sewer and
Water District
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CERTIFI
I HEREBY CERTIFY that on the ‘>

TE OF SERVICE
day of December, 2003, I caused to served a true

and correct copy of the forgoing REPLY by the U.S. mail, addressed to the following:

Kathleen Marion Carr

Office of the Field Solicitor
U.S. Department of the Interior
550 West Fort Street, MSC 020
Boise, ID 83724
208-334-1911-phone

Gary Spackman

Idaho Department of Water Resources
2735 Airport Way

Boise, 1D 83705

208-327-5400- fax

United Water Idaho, Inc.
John M. Marshall
Givens Pursley, LLP
P.O. Box 2720

Boise, ID 83701
208-388-1300-fax

Charles L. Honsinger
Ringert Clark

P.O. Box 2773

Boise, ID 83701-2773
208-342-4657 Fax

City of Boise

Boise Public Works Department
Beth K. Baird

Environmental Programs Coordinator
P.0. Box 500

Boise, ID 83701-0500

208-384-3905

Boise Project Board of Control
Albert P. Barker

Barker Rosholt & Simpson
P.O. Box 2139

Boise, ID §3701-2139
208-342-4657

Bureau of Reclamation

E. Gail McGarry, PN- 3100

1150 North Curtis Road, Suite 100
Boise, ID 83706

Ed Squires
1002 W. Franklin Street
Boise, ID 83702-5341

City of Caldwell Engineering Dept.
Gordan Law

621 East Cleveland Boulevard
Caldwell, ID 83605

City of Meridian Public Works
Gary D. Smith

660 E. Watertower

Meridian, ID 83642
208-887-1297- fax

Scott L. Campbell
Moffatt Thomas
P.O. Box 829
Boise, Idaho 83701

Josephine P. Beeman
Beeman & Associates
409 W. Jefferson
Boise, Idaho 83702

Boise-Kuna Irrigation District
Robert W. Talboy

Ellsworth, Kallas & Talboy
2402 W. Jefferson Street
Boise, ID 83702

T.E. Terteling Company
Daniel V. Steenson

Ringert Clark Chartered
455 8. Third, P.O. Box 2773
Boise, Idaho 83701-2773
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