- both.parties.

- tinued for the term.

doth covenant, grant, bargain and agree TO ANO Wikl LLG Saiu pos oy - . S T T ,
heire Swmd eseigns, that st the time of the ensealing and dellvering of these Dyesents beinr

well seizwd of the premises above conveyed, as of good, sure, perlfect, absol end in-
defeasable wgtate of inheritance in law, in fee simple, and have good righty” full nower
and lawful suspority to grant, bargain, sell and convey the same in manner end form afore
sald; end that dRe same are free and clear of ell former or other grapes, bargains, sales]
liens, taxes, sssdgsments end incumbrances of what kind or nature spgever, and the abote
bargaeined premises % the qulet and peeceable possession of the seid party of the second
part his heirs and assigns, ageinst all and every person Or pepgons lewfully claiming or
to'claim the whole or #xy part thereof, the sald partles of #Fe firat part shall end will |
warrant end forever defend. !
IN WITNESS WHEREOF,
and seals the day and year

c€pt have hereunto set thelr handsi

said parties of the first
st above written.

Signed, sealed and delivered

in presence of J. W. Simmons Sarah J. Hymas (seal)
Mary E. Simmons
STATE OF IDAHO )
: 88
County of Bear Leke )
On this 10 day of August A.D. ¥608, before mg James W. Simmons & Justice of the Peace

in and for said County, p-Treonally” appesred Walter
personally known to me to be the’persons whose names\gre subseribed to the within instru- .
ment, the said Sarah J. Hymas described as a merried Wwqman, end the said Walter L. Hymas i
snd Sereh J. Hymes, his wifeq each of them, acknowledge® to me that they respectively ex-
ecuted the same. And on §fiis 10 day of August, A.D. 1808% before me, the officer above |
described, personally apfeared the said Sarah J. Hymas, Know to me to be the person whose
arried woman end the wife of |
sgring of her husband, I '
ereupon she acknowl=
etract such exscutian.

. Hymas and Sareh J. Hymas, his wife,i

the sald Walter L.
made her acquainteg
edged to me th “he executed the same and that she does not wish to

IN WITHESY WHEREOF, I have hereunto set my hand and affixed my of
and year inAthis certificate first above written.

My commiSsion expires Jan. lst. 1909. James W. Simmons (Seal)
Justice of Peace

Recorded at the request of Stanley ilorgan, tiay 26, 1951, at 3330 o'clock P.I% .

sam V. Tunks, Recorder BY. Deputy.

IN THE DISTRICT COURT OF THE FIMTH JUDICIAL DISTRICT OF IDAHO
IN AND FOR THE COUNTY OF BEAR LAKE.

0. H. BROWN, D. M. KING, S. W. MATTHEWS, SAMUEL MATTHEWS, ) .
(SAMUEL MATPHEWS Guardisn sd litem for ) Anna A. Edna A. ) J
Alonzo H. Harry K. and Esther S. Matthews, liinors, C. C. ) i
SORENSON, CHRISTIAN OLSEN, E. S. MORGAN, and THE OVID ) .
IRRIGATION COMPANY, a sorporation, , .

. Plaintiffsg f

vs. : ;
)

JOSEPE M. WIXOM, LORENZO WIXOM, MARONI MECHAM, J. T. LYONS, ) E
OLIVER ORR, JOHN PRESCOTI, CHARLES LYONS, R. C. ORR, THOMAS )

BARRISON, J. H. MILES and JOSIAH ORR, : ]
Dufendants. ) i

This cass was commenced on the 28th. dey of January, 1869 and summons therefore duly
jgsued and served upon each end every of the said defendants, all of whom eppeared by thelr
attorneys, Budge & Wnite and filed their esnswers and cross complaints excepting Thomas ;
Harrison, who having falled to appear and answer, or otherwise plead to the plaintiff's
complaint within the stipulated time allowed his default was regularly entered, and Josiah
orpr duly and regularly exucuted and filed herein a disclalmer in writing, disclaiming all
rigﬁt; title and interest, in and to the waters which forme the subject matter of this i
suit.

The plaintiffs were edmitted to file an amended compleint. It was stipulated and I
agreqd,-hz;:nn-bstween counsel in open court that the plaintiff's amended complaint, and
the defen +1g cross-complaint, for the purpose of pleading, should be regarded as un-
verified, and the allegations thersof deemed denied. The jury was especially waived by

"Oon the Sth. day of June, 1900, thils Gause came pegularly on to be heard before the
Court, upon the smended complaint of the plaintiffs, and the answer and cross-complaint
of the said defendants, John A. Bagley, Esq. appearing as counsel for the plaintiffs, and
Messrs Budge and White, appearing as counsel for the defendents.
Witnessgs were sworn in behalf of the plaintiffs and documentary evidsnce introduced
and the taking of testimony occcupied the time of the Court, to snd ineluding the 15th. day)
of June, 1900, when further consideration of said cause, was by order of the Court, con-

At the February, 19801, term the teking of testimony was resumed and witnesses were
sworn and testified in behalf of both the plaintiffs end defendants, and documentary and
record evidence was introduced to and including the 23rd. day of February, 1901.

on the 28th. day of February, 1001, connsel for the respective partles, commenced
-ghe arguments of this ceuse pefore the court, and on the 2nd. day'or March, 1801, said

flelter L. Uymas {Seal) RECEIVED
UL 22 005
'DWR/Preston




| Samuel Mathews, guardien ad litem, C. C. Soremson and Christian Olsen, were in the posses~

1

_r2l arguments having been econeludsd, the Court ordered counsel for the respective parties
to file and serve typewsiten briefs within 30 days and the case vias continued for further
econsideration for the Term.

Now on this 3rd. day of rabrusry, 1902, the arpuments of counsel having been con-
eluded and the Court being fully sdvised in the premises and having filed and rendered his

decision, herein, makes &nd files the following findings of facts, and conclusions of law,
to-wit:

FILUINGS OF FACT.

1. Thet 83l ths lands mentioned in the pleadings herein are arid lands and re-
guire weter, ertificislly gpplied during the irrigating season of each year, in order to
successfully raise crcps of eny kind, that the sald lands lie along, and are adjacent to
North Creek and it's tributsries, & atream in Bear Lake County, and are susceptable to
irrigation, with ths waters therefrom; that there is no other source from which water
coulé be secured for the Irrigation of seid lends, or any of them.

2. Thst frem 1/2 te 1 miners inch, messured under a 4 inch pressure, (or 1ts
eguivelent in second feat) of water is necoessary for the proper irrigation of the lands
—antioned in the plesdings, snd the several amounts which the Court hereinafter finds the
sa‘d seversl parties sntitled to, is necessary in esch respective case, for the proper
irrigetion of the lsnds upon whicn the Court finds it is to be used.

5. Tne term “"second feet” as used in these findings of facts, concluslons of
lsw end the dseres, is equivalent to one cubilc foot of water per second of time, which 1is
eguivslent to 50 minsrs inches, measured under & four inch presasurs.

4. Thet each of the parties hereto entitled to the use of the waters of North
Craex or its tributsries, shoulé heve a perpetuasl flow of water, dating beck to thelr first
sppropristion thereof in the order of their priority and of the amounts hereinafter apeci-
fied.

§. Each person using water from North Creek and tributaries should, before he is
entitied to use the same, place at the point or points where such water is diverted, a
head gate or head gates and box or boxes sultably constructed for measuring water in inches
wnder @ four ineh prassure or its equivalent in sscond foeet.

6. That ell parties using water by the deeree in this case should, as soon &8
the beneficlal use thereof has ceased, and within the time within which they are author-
1zed to use said water, return said water to the channel of the creeks.

7. All the parties hereto, to whom water ls awarded should be compelled to con-
struct sultable ditches and leterals for the economical distribution and use of such waters

8. That the Ovid Irrigetion Company {s a corporation, organized and sxiatin% undg
end by virtue of the laws of the State of Idaho; that the said company was organized Tor th
purpose of diverting the+waters of lNorth Creek in Bear lake County, Idalo, and other waters
frcm their netural channels, to and upon lands, owned by i1ts stock holders, and distribut-
ing the same fo its stock holders according to the shares of capital stoclr owned by each,

for the purpose of irrigating the lands owned and cultivated by its several stock holders.

@. That if the lonth of May, 1864, plaintiff's Jobn Hymas, E. 5. lorgan and the
grantors and predecessors in interest, C. H. Brown, D. W. King, Jemes McHurray, S. W.
Vatthews, Fred Alsop, Samuel Matthews, Anna A. ®dna A. Alonzo H. Esther S. and Harry K.
¥etthews, minor children of Anna Matthews, deceased, and represented in this suit by

sion end actual occupation of certein lands nereinafter described as belonging to each of
the aforessid parties respectively; that at seid time the said parties assoclated them-
selves together according to the custom of the country at that time as e water company,
under a mutual apgreement end understending that they would wofk jointly in'condtrueting &
ditch and diverting waters of North Cresk and its tributaries and conducting the same to
and upon their respective farms, each one receiving credit for the emount of laber he per-
formed or meens expended, in the construction of such diteh, which credit was kept account
of by a secretary chosen by them for that purpose, that the waters and the ditch was owned
them jointly as such compeny, and éistributed by the water mester elected by them annually
for that purpose, amccording th thelr agreement, and the local custom of the country, to
each one sceording to the credits he had in the company books; no certificates were issued,
the interest of esch person was kept on the sssociation books in dollers and cents; trnas-
fers were made by the person selling his interest in the company going with the purchaser
of that interest to the secretary of the company and requesting the secretary to transfer
that amount to the purchaser on the company books.

Thet seid company in May, 1864, constructed & ditch of sufficient size and capacit
to carry nine second feet, belng 450 miners inches measured under & four inch pressure,
from North Oreelk to and upon the lands of the individuals forming the company and actuall
diverted the said amount of wabter and used the same upon their said lands for agricultural
:&itﬂ!!‘y purposes and watering stook, eaoh and every year until the commencement of this

L}

That the soid water so approprintoed vas distributed by the water master of said
agaoolation, socording to their respective interssts, oach and every year until the 26th.
day of Marsh, 1888, when the members of said amsocintion soleoted tia plaintiff E. 8.
Morgen to post notlce of the appropriation of said waters ond to record the same as thelir
trustee; that apnid I. 8. lMorgen aftorward posted notice of the appropriation of sald water
n?pru riated by said mssocliation, and diverted by means of their seid ditch at the head
of sald ditoh on the benk of North Creek and aftorwards £iled copy of the nétice with the

R on the 280th, day of April, 1688, claiming the wators of North Oreek, in

oy

1y

R g6 (rondyy,, Tiiaho, W (e T 400 miners fnehes, purad wades a
i T BASRee . TIedt ST Emeariss gon tﬂ% Pﬁé";%fuﬁ Wa 411668, Imuﬁ:‘im:fa- S.
. #Augast,’ 1888, the plaintiff E. 3.
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"14-15-16 Township 15, South, and Sections 23-24 Township 13 south, Range 43, east B.Kj;

_the secretary to transfer that amount to the purchaser on the company books.

John Peterson, M. Hathison, Andrew H. Peterson, Oscar Quarsell, Carl Steln Olson, lMarthe
Carlson, Lars Pater Nelson, Andrew Peterson, Lars Hlelsen, Jens 0lson, David Kunz, James
Mc¥urray, John Sorenson, Philemon Lindsay, Peter Johnson, Charles Brown, John Olson, Nels
Sorenson, Devid King, Samuel Mathews, Joseph Olsen, M. Rosenbaum, John Myers Jr. Alma Dun-
ford, Nels P. Nelson are stock holders in the Ovid Irrigation Company.

That seid stock holders are the owners in the aggregate of 1700 acres of lend, lying
along and sdjacent to North Creek and its tributaries and susceptable of irrigation there-
from and from no ohter source, which lands are situated in Sectlon 1-2-5-4-9-10-11-12-13-

that sach stock holder owms his land individually; that these sald parties, their grentors
and predecessors in interest, have been in the possession and occupancy of their rasgectiv:
pieces of land, under cleim and title (except as to the United States) since May, 1864;
that in May, 1864, the said parties, thelr grantors and predecessors in interest, assoc-
iated themselves together according to the custom of the country at that time as a water
company, under a mutual agreement and understanding, that they would work jointly in con- ;
structing a ditch and diverting the waters of North Creek and its tributeries and conducting
the same to and upon their respective farms, each one receiving credit for the amount of T
labor he performed or means expended, in_ the construction of such ditech, which eredit was
kept account of by & secretary chosen by them for thet purpose, that the waters end the
diteh was owned by them jointly as such company, and distributed by the water master el-
ected by them annually for thet purpose, asccording to their agreement andtihe local cus-
toms of the country, to each one aeccording to the credits he had in the compeny books;

no certificates were issued, the interest of each person was kept on the associstion books
in dollars and cents; transfers were made by the person selling his interest in the company
geing with the purchaser of such interest, to the secretary of the company and requesting

That said company in May, 1864, constructed a ditech of sufficient size and capacity
to carry nine second feet, being 450 miners inches measured under a four inch pressure,
from North Creek, to and upon the lands of the iddividuadls forming the compeany, and sct-
ually diverted the said amount of weter end used the seme upon their sald lands for agric-
ultursl and culinary purposes and for wetering atock, each and every year until the com-
mencement of this suit. '

That in the year 1872, for the purpose of better irrigating sald lands, the said
company constructed another ditch and diverted smid waters of North Creek at & point fur-
ther up the stream, and have conducted the aforesald water since that date, through both [

|
[

of the aforesaild ditches, to and upon their lands.

Thaet said water thus appropriated and diverted was distributed among the members of
the saild association according to thelr respective Interests until the 16th. day of Hay,
1889, when the parties owning the capital stock of the said company and all the interests
therein, by mutual consent and agreement formed the Ovid Irrigation Company, which was i
on that date incorporated, and by deed duly executed and recorded by the said parties,
conveyed the sald waters and ditches'to the Ovid Irrigation Company, receiving in con-
sideration therefore a certificate of capltal stock in an amount equal to the amount owned
by such persons in the originel company:; that since saild date the Ovid Irrigation Company ;
have continued to divert the said 450 imches of weter from Horth Creek and its tributaries!
by means of said ditches, and has dlstributed the same to its various stock hoiders accordr
ing to their shares of Stock, for use upon thelr respective lands, to irrigate the same
and for culinary purposes and watering stock.

That the full amount of 450 inches of water 1§ necessary for distribution among the
stock holders of the Ovid Irrigation Company for the proper irrigation of their lands.

] 11. That the aforesald appropriations of water, made by the plailntiffs were prior
to any appropriations made by the defendants.

12. That the several tracts of land hereiln mentioned, were at the time of the sev-
gral appropriations of water made for use thereén, owned, possessed end occupied by the
several parties mentioned in connection therewith, or their grantors or predecessors in
interest, and that the seid partles, thelr grantors or predecessors in interest appropriat
ed heretofore, at the dates mentloned herein, the several amounts respectively of the
waters of North Creek, herein stated for a beneflcial purpose, and ever since have used
the same upon saild lends (in the cese of the Ovid Irrigation Company, it distributed the
same to its stock holders) and are entitled to the use of said waters upon said lands in
the order of their priority, in the amount and-of the dates as follows, to-wlt:

e i L W N o

CHARLES H. BROWN, for use upon--

8% of SE} of Sec. 32 in Tp. 12 S. end the SE} of the NE} and the lot No.l of Sec.
5 in Tp. 13 S.R., 43 E.B.M. containing 15¢ acres of lend. Also, commence @ and .63 chains
south from the east corner of NE} Sec. 32 Tp. 12 S.R. 43 E.B.M. run thence south 10-17/100
chains; thence south 89°36' west 20 chains; thence north 18/100 chains; thence north 61°
38! east 22-75/100 dheins; to place of beginning, containing 11-86/160 acres.

Also, commence at the NW cormer of the SWi Section 4 Tp. 13 S.R. 43 E.B.M. run thencé
east 9-47/100 chains; thence south 12° east 18-16/100 chains; thence south 75°52¢% west
;gxgﬂéggﬂ‘gbg;ngt tBgnge north 10-89/100 chains to the place of beginning, containing

80, lot No. 1 as platted in Bear Lake County plat Book "B" on e 79 and further
described as follows, torwit: Commence 12 chains ngfgh 89°38! west frg:SNw corner of sgé
Section & Tp. 13 8.R. 43°E.B.M. run thence south 89°38! east 12 chains; thence south 11
chains and 38 links; thence south 756° 30' west 7 cheins and 7 links to the center of North
Creek; thence up the channel of said creek, following its windings to place of beginning
conteining 14 acres. May 15th. 1864. 3 second feet, 150 inches. ’

D, M. KING for use upon--

¥W} Seotion 4 Tp. 13 S.R. 43 E.B.M. containing 160 acres, excepting 58 acres sold &
E. §, Morgan. May 15th. 1864. 26/50 second feet. 26 inches. e R

.rgﬂ HYMAB for use upon=~'




,-\
Dames ,&/\{,/V\y~.\.g,:7
Wi of the NE} and W& Of the SE} Section 9 Tp. 13, S.R. 43 E.B.l. containing
160, acres of land. May 15th. 1864. 26/50 second feet. 26 inches.

S. llathews for use upon--

SEL of the NE} end E% of the SE: Section 9, SW% of the SWi Section 10 Tp. 13 S.R.
43 E.B.M. containing 160 acres of land, saving and excepting therefrom 90 acres which he
has sold; also 40 acres and 135 square rods bought from James McMurray being part of the
120 acres heretofore described as having been s0ld by James McMurray, described as follows
to-wits May 15th. 1B864. 32/50 second feet, being 32 inchlies.

Fred Alsop for use upon--

35 acres of land. (no duscription given). May 15th. 1864. 33/50 second feet,
being 33 inches.

S. W, MATHEWS for use upon--

NEX of NE} Sectlon 9 and WH of NW} end NWi of SW} Section 10 Tp. 13 S.R. 43 E.B.I|
containing 160 acres of land. Mey 15th. 1864. 45/50 second feet, being 45 inches.

A. H. ANNA A. EDNA A. HARRY AND ESTHER S. MATHEWS for use upon--

Commence 4 chains 44 links north 14! west from the NE corner of NWi Section 9 Tp.
13 S.R. 43 E.B.M. run thence north 14! west 21 chains 23 links; thence south 19°30' west
19 chaeins 54 links; thence south 53°30!' east 7 chains 22 links; thence north 20°25' east
1 chain 75 links to pvlace of beginning, containing 7 acres and 18 rods of land.

Also, commence 33 ends90/100 cheins north 14! west from the NE corner of the NW%
Section 9, Tp. 13 S.R. 43 E.B.M., run thence north 1l4' west 6-10/100 chains; thence E.
12-84/100 chains; thence S.20°8'W. 9.50 chains; thence north 70° west 10-9/100 chains to
place of beginning, containing 8 acres 146 rods of land. lay 15th. 1864. 7/50 second feet

being 7 inches.
C. C. SORENSON for use upon=--

Commence 4~44/100 chains north 14! west from the NE corner of NW Sec. 19, Tp.
13 S.R. 43 E.B.M. run thence north 20°8' esst 37-60/100 chains; thence east 18-56/100
chains; thence south 34°21' west 48-45/100 chains; thence west 98 links; thence north
52°41 west 3-835/100 chains; thence north 14! west 2-11/100 chains to place of beginning,
conteining 50 acres of land. May 15th. 1864. 7/50 second feet, being 7 inches.

CHRISTIAN OLSEN for use upon-=

Commence 7 chains south from NE corner SE} Sec. 9 Tp. 13 S.R. 43 E.B.M, run thence
north 45°10!' west 7 chains 10 links; thence south 11°507 west 18 chains 47 links; thence
south 56° east B chains 75 links; thence north 9° east 9 chains 50 links; thence north
8 chains 70 links to place of beginning and containing 15 acres 89 rods of land, and 10
acres more, description not now knovm. May 15th. 1864. 13/50 second feet, being 13 inches.

E. S, NORGAN for use upon-=

Commence 10 chains 50 links east from SW corner Section 4 Tp. 13 S.R. 43 E.B.M. run
thence east 20 chains 78 links; thence north 19°30! emat 27 chains 19 links; thence north
14' west 5 chains 35 links; thence south 40° west 23 chains 10 ldnks; thence north 52°201
west, 6 chains 10 links; thence north 46°10' west 9 chains 65 links; thence south 62° west
9 chains 30 links to center of North Creek, thence down said creek following 1ts windings
to place of beginning containing 58 acres and 34 square rods of land. May 16th. 1864.
1-9/50 second feet, being 59 inches.

OVID IRRIGATION COMPANY, & corporation:

_.  For distribution among its stock holders to Irrigate the lends owned by them res-
pectively end for culinary purposes. May 15th. 1864, 9 second feet, being 450 inches.

DEFENDANTS.

JOSEPH M. WIXOM for use upon=-=

160 acres of land (no description given) May 15th. 1879. 2 second feet, belng 100
inches.

LORENZO WIXOM for use upon--=

160 acres of land (no description given) May 15, 1892. 30/80 second feet, being
30 inches.

MARONI MECHAM, for use upon--

160 ecres of land (no description given) Hay 15, 1892. 25/50 second feet, belng
25 inches.

-J. T. LYONS foy use upon--

80 acres of land { no deseription given) May 15, 1891, 15/50 second feet, being
15 inches.

L-OLIVER ORR for use upon=-=-

i 80 acres of land (no description given) Way 15, 1895 40/50 second feet, being
40 inches. ‘
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35 inches.
CRARLES LYONS for use upon--

160 acres of land (no description given) Mey 15, 1893. 30/50 second feet, being
30 inches.

R. C. ORR for usse upon=--

SE% W% and Sw} NE} and NE} of SW} and NW% of SEL Section 29, Township 12 south,
Range 43 E.B,M. containing 160 acres. May 15, 1884. 2 gsecond feet, being 100 inches.

7" 3. H. MILES for use upon--

80 acres of land (no description given) May 15th. 1891. 20/50 second feet, belng
20 inches.

13. That the saild partles to this action, at the time of meking the aforesaid
appropriations of water, constructed and have slnce maintained canals and ditches of
sufficient size and eppacity to carry the sald several emounts of water from North Creek
to their lands.

14. That the defendants when they made their several respective appropriations of
water, made such appropriations from the uneppropriasted waters of North Creek and its
tributaries, without the intention of appropriating or interfering with any of the waters
theretofore appropriated by the plaintiffs.

15. That sald defendants, since their said several appropriations in diverting and |
using water from North Creek have intended to divert and use only such water as was ap-
propriated by them respectively, and such diversilon and use have not been with the inten-
tion of diverting, or in any way interfering with the waters of MNorth Creek theretofore
appropriated and used by the pleintiffs. :

16. That the defendants, during the three years immediestely preceding the commenc-
ement of this sult, placed dams and obstructions in North Creek and i1ts tributaries and
diverted the waters therefrom and prevented a free flow thersof down to and into the
ditches owned and used by the plaintiffs, with the intentilon of diverting the waters which
they had appropriated only, and with no intention of diverting the waters therefofore
appropriated by the plaintiffs,

17. The defendants have not diverted and used the waters approprlated by the
plaintiffs, adversely to their interest under title or claim of right so to do, continuous
1y, openly or notoriously for five years next preceding the commencement of this action.

18, That the appropriation of water from North Creek and 1ts tributaries made by
the pleintiffs and all of them are prior to the appropriations of the water from the said
atream by the defendants.

16. That the plaintiffs, their grantors or predecessors in interest, appropriated
the ‘aforeseld emounts of water on the 15th. day of May, 1864, and have used the same con-
tinuously, each and every year to the commencement of this suit, for beneficlal purposes H
and the whole thereof 1s necessary for such purposes and water therefore cannot be supplied
from any other source.

et et e g e

20. That the said plaintiffs or their grantors or predecessors in interest on any
of them, have not at any time abandoned said waters or any of 1t or their right to use the
same or any part of it.

“r*""'§ET" That each party to this action should pay his own costs and disbursments.

|
|

CONCLUSIONS OF LAW.

And as conclusions of law from the Findings of Facts the Court findss

1.- That the Ovid Irrigation Company is a corporation, organized and existing under
and by virtue of the laws of the State of Idaho.

2. That the present stock holders of the Ovid Irrigation Company and their grantors
and predecessors in interest, that appropristed the waters of North Cresk in May, 1864,
and constructed the Ovid cenals, and diverted the same to and upen their lands, wes an un-
incorporated joint stock company, rendered necsssary by the circumstances, waits and nec-
essities of the people who were then settling a new country, and organized according to
the advise of the leading men and the rules and regulations sdopted at meetings held by
settlers, end according th the custom of the inter-mountain reglon. ]

.3+ That the plaintiffs, E. S. lorgen and John Hymes and the grantors and predec- {
essors in interest, C. H. Brown, D. M. King, James MeMurray, S. W. Mathews, Fred Alsop, '
Samuel Methews, Anna, Edna A. Alonzo H. Hsther S.. and Harry K. Mathews, minor children
of Amne Mathews, deceased, and represented in this suit by Samuel Mathews, guardian ad
litem, C. C. dorenson and Christien Olsen, who appropriated the waters of North Creel in
May, 1864, and constructed a canal to divert the same to their landa, were ssnociated
together as an unincorporated stock company, rendered necessary by the circumstances,
wantas and necessities of the people who were then settling a new country, and organized
according to the advise of the leading men and the rules and regulations adopted at meet-
ings held by the settlers, and according to the custom of the inter-mountain region.

= 4. That the shares of capital stock owned and held by the members of the said un~-

incorporated joint stock company, were personal property and transferable upon the books
of the company without a written conveyance.

U
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Mey 15th. 1864. 26/50 second feet, being 26 inches.

Hay 15

May 15

Mey 1Bth. 1864. 45/50 second feet, being 45 inches.

plaint and findings of fact. May 15th. 1864. 7/50 second feet, being 7 inches.

fact.

facts.
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Mey 15th. 1864. 1-9/50 second feet, being 59 inches.

T

to irrigate the lands owned by them respectfully and for culinary purposes. May 15th.

1864.

Creek

1879.

lge2.

1892.

15/50

second feet, being 40 1nches.

PlorntrF

- (a)

Charles Brown for use upon the land described in the Findings of Facts. HNay 15th.
3 second feet, being 150 inches.

(B)

D. Y. ¥ing for use upon land described in complaint and finding of facts. IMay 15th.
26/50 second feet, being 26 inches.

(¢)

John Hymas for use upon land desceribed in complaint and Findings of lacts. HMey 15th.
1-2/50 second feet, belng 52 inches.

(D)

Jemes Melfurray for use upon land described in complaint and findings of facts.

(E)

S. W. Mathews for use upon land described in complaint and the findings of facts.
th. 1864, 32/50 second feet, being 32 inches.

(¥)

Fred Alsop for use upon land mentioned in the compleint and the findings of facts.
th. 1864. 33/50 sedond feet, being 33 inches. )

(@)
S. W. Mathews for use upon land described in the complaint and the findings of facts]

(H)
A, H. Anne A. Edna A. Harry & Lsther 3. Mathews for use upon land described in com=

(1)

C. C. Sorenson for use upon the land described in the complaint and the findings of
May 15th. 1864. 7/50 second feet, being 7 inches.

(1)

Christien Olsen for use upon the land described in compleint and the findings of
May 15th. 1B64. 13/50 second feet, belng 13 inches.

(K)
. S, Morgan for use upon the land described in complaint and the findings of fatts.

(L)
The Ovid Irrigation Company, a corporation--For distribution among its stock holders
9 second feet, being 450 Inches. .
DEFENDANTS ¢

That the defendants are entitled to the following amounts of water flowing in North
and 1ts tributaries from the following dates, to-wit: '

(a)
Joseph M Wixom for use upon 160 acres of land, (no description glven.) May 15th.

2 second feet, being 100 inches.

(B)
Lorenzo Wixom for use upon 160 acres of land. {no description given) May 15th.
3%0/50 second feet, being 30 inches. \

(¢)

Maronl Mecham for use upon 160 acres of land (no description glven). May 1l5th.
25/50 second fest, being 25 inches.

(D)

J. T. Lyons for use upon 80macres of land (no descriptlon given) May 15th. 1891.
second feet, being 15 inches.

(c)
0liver Orr for use upon 80 acres of land (no description given) May 15th. 40/50

-
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- (F)
Charles Lyons for use upon 160 acres of land (no description given) May 15th, 1893

30/50 second feet, being 30 inches.
(@)

R. C. Orr for use upon the land described in his cross complaint and the findings
of facts. Mey 1l5th. 1884, 2 second feet, being 100 inches.

(H)

J. H. Miles for use upon 80 acres of land (no descriptlon given) My 15th. 1891,
20/50 second feet, being 20 inches.

7. That the sald plaintiffs or their grantors or predecessors in intereat or any of
them, have not, at any time sabandoned the water of North Creel or 1lts tributaries thereto-
fore appropriated by them or any part of 1t, or their right to use the same or any part
thereof.

8. That the defendants, their grantors cr predecessors in interest or any of them
have not obtained the right to use any of the water appropriated by the plaintiffs, their
grantors or predecessors in interest, from North Creek or its tributaries by prescription
adverse possessior or adverse use thereof.

9. That the cause of action set forth in the complaint apgeinst the defendants and
each of them is not barred by the statutes of limitations of the State of Idaho.

10. That the several pertles to this action whose rights to the use of the waters
of said North Creek are of even date, are entitled, whenever the amount of water flowlng
in the channel of seid stream is insufficient in quantity to supply the amount of water
herein awarded, to share in the use of said water in proportlon to the several quantlties
awarded as of the same date as each party $ears to the whole amount of water flowing in
said creek at such time of scarcilty, not, however, thointerfere with the rights of an
earlier or prior date. .

. 1. That each of the partiss hereto to whom weter is awarded shall place and main-
tain at the point or points where each party diverts saild water from the chennel of said |
stream, & head gate or head gates, and a box or boxes, suitably constructed for measuring
weter in inches, under a four inch pressure, or its equivalent in second feet. ¥

12. That each of the several parties hereto, who are entitled to the use of the
satd:waters of seid North Creek, is entitled to have a continual flow of the weters of
sald stream, dating back to the first appropriation thereof by each of said parties, in
order of their priority and of the amounts herein specified, That each and every of the
parties hereto, thelr agents, attorneys, employees and privies and their successors in -
interest, should be enjoined and restrained from interfering in any manner, with the water
of sald stream, except as provided in the Judgment herein, end as distributed to them re-
spedtively by the water master elected or appointed, to take charge of the water of said
stream, pursuant to said judgment.

14. That the costs and disbursments of each varty herein and hereto shall be paid
by such party. .

Let judgment be entered accordingly.

Dated this 5th. day of February, 19802,
Joseph C. Rich, Dist. Judge.

[}

!
;

DECREE. X

And now this case coming on to be heard the Court having duly considered all the g

evidence, agreements, stipulations end edmissions made¢ dupring the trial and at the various)
heerings of seid cause, and having heard the arguments of the reapective counsel, the sald
cause having been submitted for judgment and the Court having signed and filed his decis~-
ion in writing, and having made and filed its findings of facts and conclusions of law,
and the court having found that the several parties hereinafter menticned and their pred-
ecessors in interest, have been from the several dates hereinafter mentioned ss the dates
of the respective water rights and are now in the possesaion, and the owners as against
the whole world (except the United States) of the respective tracts of land described
in the amended complaint of the plaintiffs and the cross complaints at the several dates
hereinafter respectively mentioned, diverted end appropristed of the waters of llorth Creek
and its tributaries, the same being situated in Beer Lake County, Idaho, the several amoun
of water respectively hereinafter.mentioned and decreed to said -be=wm¥d seversl different
parties, and that they have used the ssme for beneficlal purposes, to-wit: agricultural
and culinary, from the date of the said appropriatlon continucusly until the commencement
of this suit, and having found all other facts necessary to support this decree and no
{acté inconslstant therewith and the Court being fully advised ofiiand concerning the prem-
sesas 3
IT IS THERKFORE, ORDFRED, ADJUDGED AND DRCREED, That the waters of North Creek and
tributaries in Bear Lake County, State of Idesho, be and the same are hereby distributed
and decpesed to the several parties to this suit, for beneficial purposes end uses, in
:nnu?:a and of the dates, with priority of rights 1n accordance wlth said dates as follows
o-wits

PLAINTIFFS.

o 1. To Charles H. Brown, 150 inches, dating from May 15th. 1864.
.&j To D. M. King, 26 inches, dating from May 15th. 1864.
o To John Hymss, 52 inches, datling from May 15th. 1864.
4, To James MeclMurray, 26 inches, dating from Hay 15th. 1864.
6. S. Matthews, 32 inches, dating from Mey l5th. 1864.
6. Fred Alsop, 33 inches, dating from May 15th. 1864.
7. 8. W. Matthews, 45 inches, dating from May 15th. 1864.
8. A. H. Anna A. Edna A. Herry & Esther S. Mathews, 7 inches dating from May 15th.

£3
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ii. . 3. forgan, b9 inches, dating trom May 15th. 1864. CTCf
12. 0vid Irrigation Company, 450 inches dating from May 15th. 1864.
A It 3s further ordered, adjudged and decreed that the defendants be ewarded the use o
the amounts of water and of the dates herelnafter set forth, from the seaid stream, to-wit:

L

DEI'ENDANTS.

1. To Joseph If. Wixom, 100 inches, dating from May 1l5th. 1879.

2. Lorenzo Wixom, 30 inches, dating from May 15th. 1892.

3. Maroni Meecham, 25 inches, dating from May 15th. 1892.

4. J. T. Lyons, 15 inches, dating from May 15th. 1891.

5. 0liver Orr, 40 inches, deting from May 15th. 1895.

6. John Prescott, 35 inches, dating from May 15th. 1893,

7. GCherles Lyons, 30 inches, dating from lfey 15th. 1893.

B. R. C., Orr, 100 inches, dating from llay 15th. 16884.

9. J. H. I*iles, 20 inches, dating from May 15th. 1891,

That the several amounts of water above decreed be memsured end distributed to the
sald perties at thelr several points of diversion, from the natursl channel of North Creek
end the tributaries therseof, respectively.

That the said waters be measured under the welr system, in cublc feet per second of
time, fi1fty inchea of water as herein decreed being equal to one cubic foot of water per
second of time, or one second foot.

That each of sald parties to this sult construct and maintain at their several
points of diversion respectively, substantial and uniform boxes, headgates and weirs for
the measurement of thelr said water.

That the parties to this sult and their assipgns annually elect a water master, at
the time and in the manner prescribed by law, whose duties shall be to dilstribute the
waters of llorth Creek and 1ts tributarles, to the respective parties acecording to this
decree and the priority thereof, which water master shall tske the oath of office and give
a bond in the sum af the Court may order from time to time, and he shall at all times be
subject and amenable to the order of the Court and the Judge thereof, and may be removed
by order of the Court or the Judge thsreof.

It 1s further ordered, sdjudged and decreed that none of the parties hersto, or thei
successors in interest, shall have the right to the use of the waters of said North Creel
herein awarded except for a beneficial purpose; aund that whenever the bensficial use
ceased such party shall turn the waters of sald stream used by them, bach into the channel
of said stream. .:

That each of the parties to this action shell pay his costs and disbursments.

Dated thls 5th, day of February, 1902.

.

Filed: Jospeh C. Rich, Dist. Judge.
Feb. 5th. 1902.
Jares E. Hart, Clerk.

(Recorder's note: This document was not recorded at the time it was rendered, due
to the fact:that the record i& the case shows the fees to have been unpaid. The same havel
now been pald, the said document duly recorded)

Sam V. Twnks, Recorder By %:;: Deputy.

No. 35840 IN THE PROBATE COURT OF BEAR LAKE COUVTY, STATE OF IDAHO

IN THE MATTER OF THE ESTATE

J. DAVIS AND DETERHINING T4 HEIRS OF SAID DE-
CEASED, THKIR DEGREE OF XTNSHIP AND THE RIGHT

SRTY BELONGIKG TO SAID

)
) DECREE ESTABLISHING THE TIME 0¥ DEATH OF GEORGE
GEORGE T, DAVIS, )

OF DESGENT OF REAL oF
DECEASED.

Deceoased.

praying for a determination of the time
the heirs of saild deceased, their degre
scent of real preferty of which said George J. Davis died
gard on thig 10th. dey of June, 1931, Charles liste appear-
Hsdgdck, of Paris, Idaho, and no one appesring in
péaring to the court that on the lst. day of May,
1931, sald Charles Nate, who was the opfer in fee of the property hereinafter described,
phent L. Davls, widow and heir of said deceased, filed
gf” court,~gnd on the same day the judge of this court fixe
O o'clock AN{, of said date at the court room of said cour
and place of hearing said petition; that
I~place of gsaid hearinp was given to all
éstate, both credltors a™ heirs, and in the form and manner
dence adduced at said hearing that
that no creditor or creditors

d George J. Davlis, deceased,

w

of kinship, end the right of dw
seized, came on regularly to be
ing by and through his attorney, DY

sald petition in the above entitl
the 10th. day of June, 1931, at

(i8>

persons interested in said
prescribed by law, and it /Turther appearing from the ev
the allegations of seig petition are true and correct and
having a valid or suybSequent claim ageindt the estate of sa
has appeared to opfect to sald proceedings;:

NOW, THEREFORE, 1t 1s ORDERED, ADJUDGED AND DECREED tha
testate at Maywood, in the state of California on the 14th. day ©
at the time of his death was m resident of said Meywood, Stete of Ck
death he left certaln estate In Bear Lake County, State of Idsho, cony
ing descrlbed real property, to-wit:

George J. Davis dled in-

lovember, 1928, and that
ifornia: That upon hip
sting of the follow-

SoreuSrt

DA




