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OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re CSRBA Consolidated Subcase Nos.
95-16445 (Farley) and
Case No. 49576 95-18409 (Gideon)

CLAIMANT GIDEONS’ REPLY IN SUPPORT
OF MOTION FOR SUMMARY JUDGMENT
REGARDING CLAIM NO. 95-18409

Claimants Arthur and Katherine Gideon (collectively “Gideon”), by and through
undersigned counsel of record and pursuant to Amended CSRBA Administrative Order 1—Rules
of Procedure (Mar. 4, 2015) (“AO1”), Sections 1(a) and 1(b), Idaho Rule of Civil Procedure
(“Rule”) 56, and the Court’s First Amended Scheduling Order (Feb. 9, 2024), hereby submit this
memorandum in reply to objector Brian Farley’s (“Farley”) Response in Opposition to Claimant
Gideons’ Motion for Summary Judgment Regarding Claim No. 95-18409 (Feb. 23, 2024)

(“Response”) in the above-captioned subcases.
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I.
ARGUMENT

A. In This Bench Trial Setting the Special Master Has More Latitude to Decide
This Matter on Summary Judgment Than Farley Suggests

Though acknowledging that this Court may draw probable inferences arising from
undisputed evidentiary facts in this matter (see Response, p. 6, citing Losee v. Idaho Co., 148 Idaho
219,220 P.3d 575 (2009)), the remainder of Farley’s rendition of the applicable standard of review
regarding Gideon’s pending motion for summary judgement seemingly attempts to handcuff the
Special Master’s fact-finding discretion. The parties have already endured a 4-day bench trial in
Kootenai County from June 6 to June 9, 2022. Dozens of trial exhibits and hundreds of pages of
sworn testimony (including the weighing of witness credibility) has already occurred. The parties
need not (and should not) relive that experience here.

There is a difference between disputed facts, and disputed material facts. Not all facts are
material. See, e.g., Rife v. Long, 127 Idaho 841, 849, 908 P.2d 143, 151 (1995) (“[a] material issue
of fact . . . is one that is relevant to an element of the claim or defense and whose existence might
affect the outcome of the case”). And, summary judgment is appropriate where there is no genuine
dispute “as to any material fact” as opposed to disputed facts in general. I.R.C.P. 56(a).

Summary judgment is precluded only where “reasonable people could reach different
conclusions from the evidence.” See, e.g., Good v. Harry’s Dairy, LLC, 166 Idaho 483, 488, 461
P.3d 765, 770 (2020) (citation omitted) (emphasis added). A mere “scintilla of evidence or slight
doubt as to a material fact” is not enough to defeat summary judgment. I/d. Where there are no
genuine issues of material fact, then all that remains are questions of law. /d.

Farley asserts that conflicting evidentiary facts must be viewed in favor of the non-moving

party (i.e., Farley). Response, p. 7. Ordinarily, this would be true but for this bench trial setting.
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This is where the concept of material facts (those bearing upon an element of a claim or defense)
matter, when reviewed in conjunction with the “reasonable person” test discussed above. Again,
not all facts are material, and not all conflicting inferences or conclusions are reasonable.

In this bench trial setting the Special Master, as the trier of fact, is permitted to wade
through conflicting inferences to arrive at “the most probable inferences” where the record
“reasonably supports the inferences drawn.” Beus v. Beus, 151 Idaho 235, 238, 254 P.3d 1231,
1234 (2011). The ordinarily liberal favoring of the non-moving party in terms of disputed facts
and inferences does not apply here. /d.

For the reasons discussed below, summary judgment is appropriate in this matter because:
(a) Farley’s unilateral actions, subjective intent, and belief alone do not a genuine issue of material
fact make; and (b) the material facts concerning the historical development, use, and perfection of
IDWR-recommended Water Right No. 95-18409 are undisputed.

B. Farley’s Contention that Gideon Continues Bearing the Ultimate Burden of

Persuasion Presupposes that He Has Successfully Rebutted the Applicable

Presumption of Correctness Afforded the Supplemental Director’s Report
Regarding Subcase Nos. 95-16445 & 95-18409 (Sept. 21, 2023) (“Report”)

Gideon will not re-plow the arguments contained in Section III.B of their Memorandum in
Support of Motion for Summary Judgment Regarding Claim No. 95-18409 (Jan. 30, 2024)
(“Memo”) here. And, Gideon does not quarrel with the proposition that the prima facie status of
the Report constitutes a rebuttable evidentiary presumption. Response, pp. 7-8; see also, State v.
Hagerman Water Right Owners, Inc., 130 Idaho 736, 745, 947 P.2d 409, 418 (1997).

However, as the objector to the recommendation of Right No. 95-18409, Farley bears the
burden of coming forward with evidence rebutting the correctness of the Report as to all issues
raised in his objection that Right No. 95-18409 “should not exist.” Farley bears the burden of

“bursting the bubble”—the burden of introducing “substantial evidence of the nonexistence” of
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facts contained and relied upon in the Report. See IDAHO CODE § 42-1411(5); see also, Hagerman
Water Right Owners, Inc., 130 Idaho at 745-746, 947 P.2d at 418-419.

The record belies Farley’s contentions that: (a) the Report fails to contain or consider
“important documentation and facts” pertaining to: (i) Farley’s amendment of his July 2009 Notice
of Claim to Water Right No. 95-16445 (“2009 Claim™), (ii) his January 2019 Amended Notice of
Claim to Water Right No. 95-16445 (“2019 Amended Claim”), and (iii) the claiming, and ultimate
disposition of, his January 2019 Notice of Claim to Water Right No. 95-17752 (“Claim 17752”);
and (b) “the process and intent [of] Mr. Farley” matters (i.e., is relevant and material) to the
consideration of Right No. 95-18409. Response, p. 8.

Clearly, IDWR was aware of, reviewed, and considered the operative water right claims
and documents submitted by Farley. See Report, Exs. D through M. The simple fact of the matter
is that what are, apparently, “important documentation and facts” to Farley were not equally
important to IDWR; or at least the documentation and facts did not apply in a manner affecting
the outcome of the Report’s ultimate recommendation of Right No. 95-18409.

This matters because IDWR (not Farley) is charged with examination of the applicable
water system and claims thereto (including the conduct of fact-finding hearings if necessary).
IDAHO CODE § 42-1410(1). And, IDWR (not Farley), is the Court’s independent expert and
technical assistant when submitting recommendations concerning the development, use, and
existence of Right No. 95-18409 for purposes of this adjudication. IDAHO CODE §§ 42-1401B
and 42-1412(4).

In this instance, IDWR considered the operative Farley water right documents, among
other evidence the agency deemed relevant, and concluded that it obtained the “full and adequate

disclosure of the facts” necessary to recommend Right No. 95-18409 as it did. IDAHO CODE § 42-
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1410(1). And as alluded to above, and discussed in Section I.C below, Farley’s subjective intent
and beliefs alone are insufficient to defeat Gideon’s pending motion.

IDWR did not drop the ball, or miss something. The facts and circumstances concerning
the historical development and use of Right No. 95-18409, sourced from the Lower Well and
plumbed to the Gideon cistern and home, are what they are (see Memo, Section II), and they are
unrebutted by Farley’s Response. Those same unrebutted facts are relied upon by IDWR in its
Report. See Report, pp. 9-15. What factual evidentiary bubble does Farley’s Response burst?
What material facts did Farley dispute and disprove concerning the historical development and use
of Right No. 95-18409 on the Gideon property? None. Farley’s disagreement with the outcome
of the Report lies not in the material facts on the ground, but rather in his subjective and erroneous
thoughts and beliefs—thoughts and beliefs that fail the parol evidence rule, and the applicable
legal standards contained in Joyce Livestock Co. v. United States, 144 1daho 1, 156 P.3d 502
(2007).

C. Farley’s Unity of Title, and His Diversion and Use of Lower Well Water on the

Now Gideon Property for Domestic Purposes Created a Legal Appurtenance
to the Gideon Property Correctly Recommended as Right No. 95-18409 in the

Report—Farley’s Subjective Intent Is Immaterial and Merged Out of
Existence

As discussed in Gideon’s Memo (pp. 6-7), Gideon and Farley entered into, and completed,
a real estate purchase transaction under an express RE-21 Real Estate Purchase and Sale
Agreement (Waldera Aff., Ex. C) (the “PSA”) and corresponding Warranty Deed (Report, Ex. N).
For its part, the PSA expressly included in the transaction “any and all water rights including but
not limited to water systems, wells . . . appurtenant to the PROPERTY . . . unless otherwise agreed
to by the parties in writing.” PSA § 7. The subsequent Warranty Deed, consistent with the PSA,

conveyed from Farley to Gideon all “appurtenances” to the “premises” legally described in Exhibit
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A to the deed, without qualification (at least none applying to the property’s “appurtenances”).
Report, Ex. N.

The parties’ PSA identified the “PROPERTY” as “23452 N Derting Road” in Hayden,
Kootenai County, Idaho 83835. PSA, § 1. The PSA additionally legally located/described the
“PROPERTY?” as the “SE-SE-NW 09 52N 03W.” [d.

The PSA further contained an express integration/merger clause providing that the PSA
was the “entire agreement” between the parties “superseding” any and all prior agreements
potentially existing between them concerning the transaction. PSA, § 40. If there was to a be a
change to the terms of the deal contained in the PSA, that change could only be accomplished via
a subsequent “written agreement signed by each of the parties.” Id. No such subsequent written
agreement exists. See, e.g., Memo, pp. 10-13 (Gideon had no prior knowledge of Farley’s
amended CCRs, which violated the PSA and were judicially voided therefor with respect to the
Gideon property; Gideon had no knowledge of Farley’s 2019 Amended Claim filed with IDWR
prior to execution of the parties’ PSA; and Farley concedes that no other signed writings exist
between the parties modifying the express terms of the PSA).

Farley’s “severance” defense rests entirely upon the intent “exception to the deed-based
reservation set forth . . . in Joyce Livestock Co. v. United States, 144 I1daho 1, 156 P.3d 502 (2007).”
Response, pp. 9-14. However, Farley can only reach the “or”-based Joyce exception if he can first
get past the express and unambiguous merger/integration clause of the parties’ underlying PSA.
Farley’s subjective (and latent) intent alone is insufficient both in terms of the PSA and the Joyce
exception. Both the PSA and the Joyce exception require the bilateral intent and agreement of

both parties to the transaction, not just one or the other.
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1. Farley’s Subjective Intent Alone Cannot Defeat the Plain Terms of the
PSA Given His Unity of Title

Gideon acknowledges that ambiguity can arise in water right conveyances where the
transactional documents and deeds rely on boilerplate “appurtenances” language when there is no
unity of title. See, e.g., Joyce Livestock Co., generally (the place of use and the place of
appurtenance are not the same on federal grazing allotments in the context of stockwater claims—
the place of use is on leased federal land, while the appurtenant property is the rancher’s private
patented/base property). But, these lease/contract-based ambiguities do not exist here given
Farley’s unity of title when the entirety of Right No. 95-16445 (now split into Nos. 95-16445
and 95-18409) came into existence in 1999. Farley’s 2009 Claim says it all. And, because of this
unity of title, what is now Right No. 95-18409 was an “appurtenance” passing with the parties’
PSA and the subsequent Warranty Deed.

When originally claimed in 2009 under Farley’s unified title, Right No. 95-16445 included
multiple purposes of use (domestic and stockwater) on multiple pieces of property (Kootenai
County PIN Nos. 94700 and 95000) sourced from the Lower Well located on Kootenai County
Parcel No. 97100. Report, Ex. D (the 2009 Claim). The domestic portion of the right flowed into
and through a “3,000 gal concrete reservoir” plumbed to an “80 gal press tank in [Farley’s]
residence.” Id., § 5. The domestic use was for “1 home”; the Farley “residence” located at
“23452 N. Derting Rd, Hayden Idaho 83835.” Id., §§ 8, 9, and 13.

These narrative descriptions of the purposes of use and the places of use were further
confirmed by a labeled map annotated by Farley and submitted with the 2009 Claim. Report,
Ex. D. That map (aerial image) expressly and consistently identified the domestic “point of use”
on Parcel No. “94700” with arrows pointing to “my residence” (which home is clearly visible on

the aerial image), and a diagram of the location of the Lower Well on Parcel No. “97100” together
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with the plumbing connecting that “Well” to the (“my”) “residence” located on Parcel
No. “94700.” Id.

Notably, the Farley-annotated map that is part of the 2009 Claim (executed and submitted
sworn under penalty of perjury) makes clear, as does the map contained at Report Attachment V,
that there is only one home located on any of Parcel Nos. 94700, 95000, or 97100 (the residence
is clearly located on Parcel No. 94700 only). And there is only one 3,000 gallon concrete cistern
plumbed to the Lower Well (that which is located on Parcel No. 94700), which also happens to be
the one and only cistern plumbed to the residence located on the same parcel. Waldera Aff., Ex.
A (“Tr.”)! at 300:15-22 (Barden) (“The lower well was the only well that filled the 3,000-gallon
reservoir that fed the whole upper house, yard, and garden, and it was the prime well, the only well
that fed the residence,”); see also, id. at 573:18-22, 577:4-19, 580:17-581:25, 584:11-14, 603:10-
12, 696:14-25, 697:5-16 (Farley) (Farley built his home on Parcel I in 1994; in addition to the
well pump, the residential “water system” included the 3,000 gallon cistern “from the get-go”; the
pump from the dry Upper Well was removed and moved into the lower well and plumbed to the
residential system; the Lower Well was the only water supply to his home from at least 1999-
2017). In fact, the Lower Well is plumbed and connected in a manner that its output is governed
and controlled by float switches and telemetry located in/at the cistern located on the now Gideon
property. Tr., 300:23-301:15, 305:3-306:5, 309:9-311:20 (Barden) (explaining the system
configuration and use of cistern-based float switches and the apparent use of “jumper wires” to
override the cistern float controls to obtain water); 597:11-16, 610:21-612:13 (Farley) (confirming

the same cistern-based float switch system, but that he would override the cistern-based controls

' As in Gideon’s Memo, all Property Purchase Litigation trial transcript citations are to the
sworn testimony of Brian Farley unless identified otherwise.
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with needle-nosed vice grips—not “jumper wires”—from time to time to obtain water at his
stockwater hydrant).

“The doctrine is well settled in States of the arid region that a water right used in connection
with a certain tract of land . . . become([s] appurtenan[t] to the land, provided that they are owned
by the same parties.” Memorandum Decision and Order on Challenge, Subcase Nos. 55-10288B,
etal. (Apr. 25, 2000), pp. 15-16, citing, Clesson S. Kinney, Kinney on Irrigation and Water Rights,
§ 1011 (2" Ed. 1912). This “well-settled” doctrine is expressly codified in Idaho Code
Sections 42-220 and 42-101. See IDAHO CODE § 42-220 (emphasis added) (“[A]ll rights to water
confirmed under the provisions of this chapter . . . shall become appurtenant to, and shall pass
with a conveyance of, the land for which the right of use is granted”); see also, IDAHO CODE
§ 42-101 (emphasis added) (“[S]uch right shall become the complement of, or one of the
appurtenances of, the land or other thing to which, through necessity, said water is being
applied”).

There is no debate or dispute that Right No. 95-18409 exists and is confirmed by Idaho
Code Title 42, Chapter 2 (or, in the parlance of Idaho Code Section 42-220: “confirmed under the
provisions of this chapter”). This is because Idaho Code Section 42-227, together with Idaho Code
Section 42-111(a), and the provisions of Idaho Code Section 42-201(1) (see Memo, pp. 11 and 13,
including Note 4) plainly provide that “[r]ights to groundwater for such domestic purposes may
be acquired by [mere] withdrawal and use”—by the “excavation and opening of wells and the
withdrawal of water therefrom.”

Gideon acknowledges that former Presiding Judge Wood found it “paradoxical and
nonsensical to characterize [a] water right as being ‘appurtenant’ to the land on which the water is

being used” where there is no unity of title. Memorandum Decision and Order on Challenge,
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Subcase Nos. 55-10288B, et al. (Apr. 25, 2000), pp. 15-16. Gideon further acknowledges that
Kinney does the same. Id., citing, Clesson S. Kinney, Kinney on Irrigation and Water Rights,
§ 1020 (2™ Ed. 1912) (distinguishing the circumstances where there is unity of title and where
there is not unity of title). But here, where there was unity of title at the time Right No. 95-18409
was developed and came into existence under Idaho Code Sections 42-227 and 42-111 in March
1999, the self-executing “appurtenance” provisions of Idaho Code Sections 42-220 and 42-101
govern.

Assuming arguendo that the Court does not find the “appurtenance” question conclusively
answered by operation of Idaho Code Sections 42-220 and 42-101 in this unity of title case—
which it should—Right No. 95-18409 was still an “appurtenance” that passed with the parties’ real
estate transaction for the simple reason that there was, and remains, only one cistern (including
only one set of cistern-related Lower Well electrical control float switches) and one residence
located on any of Parcel Nos. 94700, 95000, or 97100 (the original place of use identified in
the 2009 Claim): the cistern and the home located on Parcel No. 94700; the cistern and home
located at “23452 N. Derting Rd, Hayden Idaho 83835”; the cistern and home located in the “SE-
SE-NW 09 52N 03W”’; and the cistern and home located on the Farley-created map (complete with
arrows identifying the home and the “point of use”) that was part of his 2009 Claim (which certain

and specific location, improvements, and appurtenances are now the Gideon property).> Because

2 These facts are further confirmed by Farley’s prior Property Purchase Litigation trial
testimony (Tr., 625:4-18) and Farley’s trial Exhibits K and M (the operative November 2018 MLS
listing and marketing forms) appended as Exhibit A hereto. These exhibits were admitted by
stipulation. See Tr., at p. 5 (noting Defendants exhibits offered and admitted). Gideon requests
that this Court take judicial notice of Exhibits K and M attached hereto under Idaho Rule of
Evidence (“IRE”) 201(c)(2). IRE 201(d) provides that courts may take judicial notice at any stage
of the proceeding. The exhibits are subject to judicial notice because the facts contained within it
can accurately and readily be determined from sources whose accuracy cannot reasonably be
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there could be no other “domestic” (i.e., home-related) place of use under the unified 2009 Claim,
the place of use of what is now Right No. 95-18409 is unambiguous and readily ascertainable with
certainty—Ilike the irrigation place of use (purchase and sale agreement-based water “used on”
language) encountered by this Special Master in his Memorandum Decision and Order Granting
Motion for Summary Judgment,; Special Master’s Report and Recommendation, Subcase Nos. 63-
31194A and 63-31194B (Jul. 8, 2009) (“Order”). 3

That lone home, cistern (and float switches), and its immediate surroundings was the only
place where a “domestic” use water right could be initiated, developed, and perfected under Idaho
Code Sections 42-227,42-111, and 42-1411(2)(h) beginning in March 1999. Consequently, while
the generic terms or phrases “appurtenances” or “appurtenant to” can give rise to ambiguities under
certain circumstances, those circumstances do not exist here because: (a) there was unity of title
when the right came into existence; and (b) the “domestic” purpose can only exist on Parcel
No. 94700 where the home is located.

Because Right No. 95-18409 was (and remains) an “appurtenance” to what is now the
Gideon property, Farley is bound by the plain and unambiguous language of the PSA and the
Warranty Deed. Farley’s declaration espousing his unilateral, subjective intent to withhold and
sever does not, itself, create a genuine issue of material fact capable of defeating summary

judgment. Order, p. 11. The parties’ PSA was an integrated contract by operation of its merger

questioned consistent with IRE 201(b)(2)—namely the certified trial transcript of sworn testimony
from, and trial exhibits admitted in, the Property Purchase Litigation.

3 The Order was not challenged, and Presiding Judge Melanson independently reviewed
this Special Master’s analysis of the issues, agreed with them, and adopted them as his own. See,
e.g., Final Order Disallowing Water Right Claim; Water Rights: 63-311944 (Sundance
Investments, Ltd. Partnership) (Oct. 15, 2009).
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clause, and further required that any alteration of its terms could only occur via a subsequent
writing executed by the parties. PSA § 40.

Section 7 of the PSA expressly included “any and all” water rights “appurtenant to” the
“PROPERTY” owned by Farley at the time of contracting. The PSA was complete on its face.
And, Farley’s understanding or intent is inadmissible and cannot be considered to contradict, vary,
alter, add to, or detract from the terms of the PSA. Order, p. 11, citing Howard v. Perry, 141 Idaho
139, 141, 106 P.3d 465, 467 (2005) (applying the parol evidence rule); see also, AED, Inc. v. KDC
Invs., LLC, 155 Idaho 159, 165, 307 P.3d 176, 182 (2013) (in integrated contracts, the parties’
intent “must be determined solely from the language of the agreement™). In sum, the plain terms
of the PSA and the Warranty Deed speak for themselves.

Just because Farley attempted to reform the “domestic” portion of former base
right 95-16445 under his 2019 Amended Claim does not mean that what is now Right
No. 95-18409—developed, perfected, and claimed under unity of title as a portion of the 2009
Claim base right by operation of Idaho Code Sections 42-227 and 42-111—was no longer
“appurtenant to” what is now the Gideon property. Again, the place of use of the “domestic”
portion of the 1999 base right is undisputed, and that place of use (Farley’s former home and
surrounding acreage) is readily ascertainable with certainty, and located wholly on the land
conveyed to Gideon. Farley never transferred the domestic water use to other land, and no decree
has yet entered fully and finally adjudicating (fixing) the elements of amended claim 95-16445 or

otherwise disallowing Right No. 95-18409.4

* As discussed at page 12 of Gideon’s Memo, Farley did not comply with the mandatory,
application-based transfer provisions of Idaho Code Section 42-222. And he likewise cannot claim
an accomplished transfer under his 2019 Amended Claim because Idaho Code Section 42-1425
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This case presents nothing exotic. Report-recommended Right Nos. 95-16445
and 95-18409 are nothing more than the parties’ shares of former base (unified title) Right
No. 95-16445 (total volume of 13,000 gpd) consistent with Crow v, Carlson, 107 Idaho 461, 467,
690 P.2d 916, 922 (1984) (citation omitted) (“A division of a tract of land to which water is
appurtenant, without segregating or reserving the water right, works a division of such water right
in proportion as the land is divided”). IDWR agrees. See Report, generally.’

2. Farley’s Subjective Intent Alone Fails the Joyce Exception

To the extent that Farley’s arguments survive the PSA and deed-based “appurtenance”

principles above, Farley still fails to defeat Gideon’s motion for summary judgment. This is

foreclosed that ability as of January 1, 2006 for purposes of the north Idaho adjudications,
including this one, commenced under Idaho Code Section 42-1406B. IDAHO CODE § 42-1425(2).

5 The Declaration of Brian T. Farley in Support of Response in Opposition to Gideons’
Motion for Summary Judgment (Feb. 23, 2024), like his trial testimony in the Property Purchase
Litigation (see, e.g., Tr., 477:16-17 (“I gave [Gideon] the contractual right with the shared use and
benefit [of the Lower Well], but no water right”); 626:21-627:17 (Farley’s notice of error reply
and 2019 Amended Claim “change[d] the point of use” of the Lower Well); and 466:6-467:25
(Gideon use of the Lower Well was part of the “deal,” but only insofar as the amended CC&Rs
allowed because the water right “elements” were not for sale; rather the ongoing contractual “use
and benefit” of the Lower Well water on the Gideon property is what remained), are littered with
legal conclusions and misstatements of applicable law and this Court should disregard the same
for that (legal conclusion) purpose. “A lay witness is never permitted to give his opinion on a
question of law.” Hawkins v. Chandler, 88 Idaho 20, 26, 396 P.2d 123, 126 (1964) (citing 20
Am.Jur., Evidence, § 799; 32 C.J.S. Evidence § 453). This said, and as discussed ad nauseum
herein, Farley’s testimony clearly demonstrates his consistent intent, and house property selling
point, that the superior production yield of the Lower Well (as compared to the Upper Well) was
part of the “deal,” that Lower Well water use on Parcel I (the Gideon property) was always
intended to continue notwithstanding the contents of the documents filed/lodged with IDWR (e.g.,
his prior notice or error reply and his 2019 Amended Claim). Regardless, the Court’s expert
witness IDWR, clearly disagrees. See Report, generally.
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because Farley’s assertion of the Joyce exception (Response, pp. 9-14) is legally incomplete and
fatally deficient as a result.°

Despite correctly quoting the pertinent Joyce holdings (Response, p. 9), Farley rests the
entirety of his severance arguments on the generalized statement that “a water right passes with

the realty to which it is appurtenant unless there is intention to the contrary.” Response, p. 10

(emphasis in original), quoting Bothwell v. Keefer, 53 Idaho 658, 662, 27 P.2d 65, 66 (1933). This
generalized statement is quoted correctly, but it is an incomplete statement of the law. Simply put,
evidence of Farley’s subjective (i.e., unilateral) intent alone does not satisfy the requirements of
Joyce, nor does it satisfy the legal precedent upon which the Bothwell statement is based.

In its entirety, the Joyce severance intention exception requires clear evidence of the
bilateral intent of the parties that the grantor would reserve and sever the subject water right(s).
The subjective intent of one or the other is legally insufficient. Joyce Livestock Co., 144 Idaho at
14, 156 P.3d at 515 (emphasis added) (“Unless they are expressly reserved in the deed or it is

clearly shown that the parties intended that the grantor would reserve them, appurtenant water

rights pass with the land . . . the inquiry is whether there is clear evidence that the parties intended

that the grantor would reserve them.”). The Court in Joyce continued: “The deeds conveyed the

¢ Gideon did not “overlook” the potential application of the “or”-based Joyce exception.
Response, p. 9. Instead, Gideon addressed the lack of the Joyce-required bilateral “meeting of the
minds between Farley and Gideon” regarding severance. Memo, pp. 12-13. And, Gideon likewise
addressed the concept (and import) of Farley’s unity of title—a concept entirely absent from
Farley’s Response. Memo, pp. 5-6 (Disputed Fact No. 5 describing the historical development and
use of Lower Well water on the Gideon property, and the original (2009) adjudication claiming of
the same under Farley’s sole property ownership), 11-13 (same, including Farley’s perfection of
the domestic component of the water right claims ending), and 14 (highlighting Judge Wildman’s
severance thoughts in light of Farley’s 2009 Claim and his actual development and use of the
Lower Well water under “Farley’s unified property ownership as the prior water right elements
[came into existence] and [were] ‘originally established’”).
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land and, under the law, any appurtenances including water rights . . . [n]o separate writing or

express mention of the water rights was required by the statute of frauds . . . [however] a separate

writing would be required if there had been an attempt to convey the water rights separately.”

Id. (emphasis added).” The Joyce exception does not read that “the grantor intended that the
grantor would reserve them”; rather the exception reads “that the parties intended that the grantor
would reserve them.”

The Joyce Court’s separate use of the specific and particular terms “parties” and “grantor”
demonstrates the distinction and need for clear evidence of bilateral, as opposed to unilateral, intent
for withholding and severance to occur. The “parties” to a transaction are not the “grantor” alone.
And, reading and applying Joyce as Farley does impermissibly renders the Joyce Court’s bilateral
intent and “separate writing” requirements meaningless.

This bilateral intention/agreement requirement is consistently confirmed pre-Joyce and
post-Joyce, including by the judicial precedent underpinning the incomplete and generalized
Bothwell statement upon which Farley relies. For example, the Court in Molony v. Davis, 40 Idaho
443,233 P. 1000 (1925) acknowledged that while water rights may be severed and conveyed

separate from the land, such severance “may only be done where such was the intention of the

parties to the conveyance.” Molony, 40 Idaho at 449, 233 P. at 1001 (emphasis added). This is
not the intention of the grantor or the grantee, alone, on their respective side of a transaction; rather
there must be clear evidence of “the intention of the parties” to the transaction plural. And it is

upon this bilateral intent holding that the Bothwell Court made its incomplete and generalized

7 Note that this Joyce-based “separate writing” requirement dovetails with the same
subsequent express “written agreement” requirement of Section 40 of the parties’ PSA (the
integration clause).
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statement. See Bothwell, 53 1daho at 662, 237 P.2d at 66 (citing Molony for the proposition that
“a water right passes with the realty to which it is appurtenant unless there is intention to the
contrary”). Clearly, Molony, requires more than one-sided intent.

Even if Farley were to argue that Bothwell modified the holding of Molony, that argument
would fail because Joyce: (a) plainly restored the bilateral “parties” intent requirement (to the
extent the standard needed restored); and (b) expanded upon that bilateral intent with the “separate
writing” requirement in 2007. Joyce Livestock Co., 144 Idaho at 14, 156 P.3d at 515. And the
Joyce “clear evidence” of bilateral intent standard has carried through ever since. See, e.g., Bagley
v. Thomason, 149 1daho 799, 803, 241 P.3d 972, 976 (2010) and Eagle Creek Irrigation Co. v.
A.C.&C.E. Invs., Inc., 165 1daho 467, 476, 447 P.3d 915, 924 (2019) (both quoting Joyce for the
proposition that appurtenant water rights pass with the land “unless . . . expressly reserved in the

deed or it is clearly shown that the parties intended that the grantor would reserve them”).

The next consideration under the Joyce exception is what type of evidence rises to the level
of “clear evidence.” While the Joyce Court did not particularly expand upon this evidentiary
standard, it did offer an example—an express “separate writing.” Joyce Livestock Co., 144 1daho
at 14, 156 P.3d at 515. In some cases, “clear evidence” has been interpreted to require “substantial

and competent” evidence—something more than “some evidence.” See, e.g., Flying A Ranch, Inc.

8 A careful review of applicable precedent demonstrates that Joyce did not restore anything,
that the bilateral intent requirement has existed all along. Joyce additionally cites Silverstein v.
Carlson, 118 Idaho 456, 797 P.2d 856 (1990) for the proposition. Joyce Livestock Co., 144 1daho
at 14, 156 P.3d at 515. The Silverstein Court relies on (quotes) Russell v. Irish, 20 1daho 194, 118
P. 501 (1911) for the same. And, Russell leaves no doubt regarding the bilateral intent requirement.
Russell, 20 Idaho at 199, 118 P. 501 at 502 (emphasis added) (“This conveyance would carry with
it the water right appurtenant to the land at the time of conveyance, unless it was specifically
reserved in the deed or it could be_clearly shown that it was known to both parties that the water
right was not intended to be conveyed.”). Let that sink in: severance cannot occur unless it is
clearly shown that “it was known to both parties” that severance would occur.
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v. County Comm’rs, 157 Idaho 937, 941-942, 342 P.3d 649, 653, 654 (2015). “Substantial and
competent” evidence is that which “a reasonable mind might accept as adequate to support a
conclusion.” See, e.g., Roe v. Doe (In re Doe), 143 Idaho 188, 191, 141 P.3d 1057, 1060 (2006).

In others, including those involving the attempted modification of water rights, the “clear
evidence” standard has been held to mean “clear and convincing” evidence. See A&B Irr. Dist. v.
Idaho Dep’t Water Res., 153 Idaho 500, 517, 284 P.3d 225, 242 (2012) (citing with approval the
use of the clear and convincing evidence standard in the water right “modification” cases of Crow
v. Carlson, 107 Idaho 461, 690 P.2d 916 (1984) and Gilbert v. Smith, 97 1daho 735, 552 P.2d 1220
(1976), and applying the same clear and convincing evidence standard to the delivery call-based
injury analysis pending before it). “Clear and convincing” evidence is a heightened standard,
something more than substantial and competent; it is evidence that “indicat[es] that the thing to be
proved is highly probable or reasonably certain.” Roe, 143 Idaho at 191, 141 P.3d at 1060.

In this instance, Gideon submits that the water right modification-related “clear and
convincing” evidence standard applies because Farley’s 2019 Amended Claim attempts to modify
the purpose and place of use elements of the perfected and vested 1999 base right initiated,
developed, and perfected under unity of title pursuant to Idaho Code Sections 42-227 and 42-111.
Regardless, and no matter which evidentiary standard the Court applies in this matter (either
substantial and competent, or clear and convincing), there is no evidence, let alone “clear”
evidence, that Farley and the Gideons (the “parties”—plural—*“to the transaction”) intended that
Farley (the grantor) would sever and retain what is now Right No. 95-18409.

Farley’s Response (pp. 10-17 in particular) is littered to citations to what he did, what he
thought, who he met with at IDWR, etc. What you do not find are citations or references to: what

Farley and Gideon did; what Farley and Gideon discussed; what Farley and Gideon together
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understood; or what Farley and Gideon agreed to do—citations and references to what the parties,
as opposed to Farely alone, did, discussed, understood, and otherwise intended and ultimately
agreed to do with respect to the Lower Well water used for domestic purposes on the now Gideon
property. You do not find these joint, bilateral intent and knowledge citations and references
because they do not exist. Tr. 698:17-699:9 (. . . I did not tell [the Gideons] that I had changed
my water rights and reserved them the way they were reserved for myself”), 700:15-20 (““...1did
not tell them that there was no water [from the Lower Well] - - that I changed the water rights,
that’s correct”), and 701:14-702:14 (no other written withholding/severance agreements between
the parties exist); see also, Waldera Aff., Ex. D, p. 16 (Farley recorded the amended CC&Rs
without disclosure or update to Gideon in violation of the parties” PSA). And, it is further
undisputed that no Section 42-222-based transfer application was ever filed -either.
Tr. 701:23-702:14 (no other writings exist). And, there can be no post-January 1, 2006
accomplished transfer under Idaho Code Section 42-1425 either.

Instead, Farley relies upon the public nature of IDWR and the Court’s websites for what
Gideon might be able to find; that Gideon failed to perform adequate due diligence; and that Farley
had no duty, let alone ability, to notify folks (Gideon) who he had yet to ever meet. Response,
pp. 13-14. Why would (or should) Gideon consult the IDWR or Court websites when the parties’
April 2019 PSA expressly provided that all appurtenant “water rights . . . wells . . . and water
systems” were included in the transaction without reservation or qualification? Likewise, why
would (or should) Gideon do so after Farley expressly represented to Art Gideon and agent Patty
Ellis during the property site inspection on May 2, 2019 that “both wells,” (the Upper and Lower
Well) “provide water to the property and the lower well also provides water to another parcel?”

Tr. 484:7-24; see also, id., 649:9-15 (Farley provided well-related O&M records and invoices
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regarding both the Upper and the Lower Well to his real estate agent (Elder) to provide to Gideon’s
agent (Ellis) because “both wells were part of [the] transaction . . . I was selling one and I was
sharing — shared use and benefit of the lower well”). And, why would (or should) Gideon do so
after Farley expressly represented that the residential water supply was “adequate,” and that the
“yield of the wells” would be confirmed when tested? Tr., 484:7-24 (emphasis added). Judge
Christensen expressly found the same representations in his Memorandum Decision and Order
Re: Bench Trial (Oct.21,2022) (Report, Ex.S) (“MDO”), p.4 (FOF No. 12) and p. 12,
respectively (“During [the site] inspection visit Mr. Farley informed Mr. Gideon that the Property
was served by two wells, the Upper Well and the Lower Well”; “Farley represented that both the
Upper and Lower Wells would provide water to the Property™).

When asked during trial whether he (Farley) represented to Mr. Gideon and Ms. Ellis that
both the Upper and Lower wells supplied water to the property under the parties’ PSA, Mr. Farley
repeatedly responded in the affirmative. See, e.g., Tr. 484:6-24. Whether on direct, cross, or
redirect-examination during trial, Farley consistently responded that the Lower Well would be
used for the benefit of the Gideon property, and he represented that it would continue to serve the
Gideon parcel as part of the parties’ real estate transaction. See, e.g., Tr. 466:12-13 (“The lower
well was part of the deal? Yes, it was part of the deal”); 477:4-13 (The Lower Well was physically
connected to what would become the Gideon Property and it would continue to “benefit” that
property as of closing); 461:16-462:6, 600:17-601:1, 603;1012, and 650:4-8 (the Lower Well
remained connected to the future Gideon Property because when “contemplating selling,” Farley

decided that the Lower Well would be “an additional source of water for Parcel "—“an
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inducement to a buyer,” and, again, the Lower Well was the “only source of water for the home
on Parcel I [PIN 94700—the now Gideon property] between at least 1999 and 20177).°

Despite the assertions of his purported severance intention now, Farley’s sworn testimonial
intensions more contemporaneous with the 2019 Gideon transaction are far different. For example,
and though voided with respect to operation against the Gideon property for lack of required prior
disclosure and subsequent PSA amendment, a primary point of the tardy and undisclosed amended
CC&Rs recorded approximately one week prior to closing was to implement Farley’s intent that
the Gideon property (“Adjusted parcel I’) not only use the Lower Well, but that the Gideon
property would enjoy first priority and exclusive domestic use of the Lower Well. Tr., 656:1-19
(“Adjusted parcel I [w]ill enjoy sole domestic use of the [Lower] [W]ell until such time as there is
excess capacity for domestic use for adjusted parcel I, at which time adjusted parcel T would again
be able to use the well.”). See also, Declaration of Michael S. Bissell in Support of Response in
Opposition to Claimant Gideons’ Motion to File Late Notice of Claim; Subcase No. 95-18409
(Mar. 15, 2023), 9 3 and Ex. A. And further to this point, Farley plainly and unequivocally
testified: “If was always my intention that [Gideon] would have the shared use and benefit of
the lower well if they needed it”; that Gideon should have use of the Lower Well water on their
property—that that express “representation” was made from Farley to them. Tr., 691:13-692:2
and 697:5-698:16 (emphasis added).

The fact of the matter, and as Judge Christensen previously noted, Farley was less than
forthcoming in his dealings with Gideon. Ata minimum, Farley “misrepresented the water supply

for the Property in the Seller Disclosure Form,” thereby violating Idaho Code Section 55-2513.

9 During trial Farley confirmed that Parcel I is otherwise known as PIN 94700, and that
the home he sold Gideon was located thereon. Tr., 461:16-19; 573:18-22; 625:4-18, and 626:5-8.
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MDO, p. 8. Judge Christensen further held that Farley’s undisclosed water right filings and
amendments were a “material change” to the parties’ transaction. /d. Likewise, Farley knew that
the Upper Well was “essentially a dry well,” and that the now-Gideon property “was reliant on the
Lower Well for the vast bulk of its water supply.” MDO, p. 12; see also, Tr., 304:4-7 (Barden)
(when asked what type of use one could make with the meager-at-best flow of water produced by
the Upper Well, Farley-retained (and later Gideon-used) well pump contractor Jody Barden plainly
answered: “None.”). These matters and documents were “vital” to the parties’ agreement, and
Farley knew that Gideon did not know that the Upper Well was “greatly deficient.” Id., pp. 12-13.
Finally, it was also clear to Judge Christensen that Farley “misrepresented the fact that the Lower
Well was to be shared” as opposed to belonging to Gideon alone—a “misleading and false
statement” in violation of the Idaho Consumer Protection Act. Id., p. 21.

The foregoing testimony and judicial findings and conclusions are merely a handful of

b

Farley’s conflicting “intentions,” and of his several admissions against interest. That Farley
blames Gideon for a lack of due diligence after his misrepresentation upon misrepresentation
speaks volumes. Farley’s own, one-sided intentions regarding Right No. 95-18409 were muddled
and confusing at best, and “misleading and false” (in the words of Judge Christensen) at worst.
There is no “clear evidence” of a water right severance meeting of the minds (bilateral intent and
express subsequent agreement) between Farley and Gideon in this matter, let alone clear and

convincing evidence of any such agreement. There is no “separate writing,” and Farley’s express

representations to Gideon regarding the operation and use of the Lower Well, including the

10 Contrary to his assertion otherwise (Response, p. 13), Farley absolutely owed Gidon a
clear legal duty to properly disclose and describe the water supply system for the now-Gideon
property, including the existence, nature, and purpose of his 2019 Amended Claim. Judge
Christensen already held as much.
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ongoing existence and use of the interconnected plumbing on the ground pre- and post-closing
clearly demonstrate the opposite.

In sum, what Farley did, said, thought, and felt on his side of the transaction absent
consideration of, and input and subsequent express agreement from, Gideon does not matter.
Response, p. 14 (“In summary, Mr. Farley intended that . . .””). Holding otherwise violates the
Joyce clear evidence of bilateral intent and agreement requirements,'! and impermissibly rewrites
the parties’ PSA and Warranty Deed. See, e.g., Howard, 141 Idaho at 141, 106 P.3d at 467 (an
integrated contract is complete on its face and cannot be modified parol evidence of one party’s
subjective intent); see also, Caldwell Land and Cattle, LLC v. Johnson Thermal Sys., 165 Idaho
787, 806, 452 P.3d 809, 828 (2019) (citations omitted) (“[ W]hile intent of the parties may inform
the interpretation of a contract, it does not allow a court to rewrite its terms”; courts do not possess
the roving power to rewrite contracts).

D. What Was Farley’s Intent—Withhold and Sever for Ongoing Use Elsewhere,

or Relinquish and Abandon So That the Water Right No Longer Exists—
Which is It?

So on the one hand, Farley contends that he severed and withheld what is now Right
No. 95-18409. Response, pp. 9-14. And on the other, he whipsaws that “clear intent” by arguing
that clear and convincing evidence demonstrates that “beginning in 2018” he abandoned the
domestic and incidental stockwater component of the right on the Gideon property—that he
“eliminated that right.” Response, pp. 15-17. Which is it? Assuming that he cannot prevail on

his severance arguments, Farley would rather later take the position that what is now Right

'l Really the Russell requirement that it be “clearly shown that it was known to both
parties” that the otherwise appurtenant water right “was not intended to be conveyed.” Russell, 20
Idaho at 199, 118 P. at 502 (emphasis added).
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No. 95-18409 does not exist so that nobody can use it. Farley’s abandonment arguments are
incredibly incongruous at best, and spiteful at worst.

Gideon does not quarrel with Farley’s rendition of the basic law of abandonment insofar
as the authorities are cited—the cases speak for themselves. But, abandonment (like forfeiture) is
disfavored in the law. See, e.g., Graham v. Leek, 65 Idaho 279, 288, 144 P.2d 475, 479 (1943)
(“Abandonments and forfeitures are not favored™).

Once again, Farley’s latent and self-serving statements of his “intent”” alone are not enough
to carry the day. Intent must be accompanied by clear and convincing evidence of unequivocal
acts consistent with/implementing the intent to abandon—acts performed with “certainty and
clarity.” Gilbert v. Smith, 97 Idaho 735, 739, 552 P.2d 1220, 1224 (1976). Where the evidence of
alleged abandonment is in “substantial conflict,” a finding of abandonment fails because of the
lack of certainty and clarity required. Gilbert, 97 Idaho at 739-740, 552 P.2d at 1224-1225.> And
as discussed at length in Section C.2 above, and Memo, pp. 6 (Undisputed Fact No. 6) and 9-10,
Farley fails the requisite (1) clear intent, and (2) “unequivocal” and “decisive acts” necessary to
actually relinquish and surrender (i.e., complete abandonment of) what is now Right
No. 95-18409.

Farley’s IDWR/adjudication claim paper-based shell games did not match the truth and

reality of his actions on the ground, nor his representations to Gideon regarding their right to the

12 Gideon acknowledges that the “substantial conflict” cited in Gilbert arose from the
evidence presented by opposing witnesses of competing appropriators. But, the concept also
applies here just based on Farley’s own internally inconsistent and muddled assertions of intent,
and his own conflicting actions on the ground. “Unequivocal acts” are those that “leave no doubt”;
those that are “unquestionable.” See Merriam Webster’s Collegiate Dictionary, 10th Ed. (1995).
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ongoing use of the Lower Well water on their property (Parcel I; PIN 94700). If Farley truly

intended to, and did, abandon what is now Right No. 95-18409, why did he:

Argue his intent to “segregate and retain [the] water rights to the Lower Well” for
use only on the property he retained (Response, pp. 8-14);

Leave the Lower Well plumbed to the Gideon cistern and, in turn, plumbed to the
residence sold to Gideon, which connective plumbing and use continues “as it is
today [June 2022]" (Tr. 476:14-477:13, 600:9-601:1, 649:9-15, 697:1-16,
697:25-698:16);

Expressly represent to Gideon that the Lower Well water would continue to serve
the Gideon property post-closing—that the use of the Lower Well in the Gideon
home was “part of the deal” (Tr. 466:6-13, 467:7-25, 484:6-24; 698:9-16; MDO,
p. 4 (FOF No. 12) and p. 12);

Discuss and share Lower Well yield productivity data, and historical repair records
with Gideon (Tr. 484:1-24, 487:4-14, 649:9-15);

Turn on the ball valve resuming the flow of water from the Lower Well to the now-
Gideon home prior to closing, and abet that ongoing “sole use” of that water from
closing until at least April 2023 (MDO, p. 5, FOF 19 (the Gideon property is served
by both the Upper and Lower Wells pre- and post-closing); Waldera Aff, Ex. D,
p. 6 (“both wells form a single, interconnected water system for the [Gideon]
property”); Tr., 300:15-22 (Barden) (“The lower well was the only well that filled
the 3,000-gallon reservoir that fed the whole upper house, yard, and garden, and it
was the prime well, the only well that fed the residence,”); Tr., 465:19-466:13;
Tr., 691:13-692:2 (“to this day they’re basically the sole user of that [Lower Well]
water”); Tr. 697:25-698:16 (it was Farley’s intent that Gideon should have the use
of the Lower Well water); Report, p. 13 (“When the Lower Well was drilled in
1999, it was connected to the existing system that supplied a 3000-gallon cistern at
the Gideon’s home . . . Once the Lower Well was connected, both the Upper Well
and the Lower Well supplied water to the cistern supplying the home); and Waldera
Aff., Ex. B (demonstrating ongoing Gideon use of Lower Well water on their
property until mid-April 2023));

Bill Gideon $56 per month post-closing for the electricity associated with pumping
water from the Lower Well to the Gideon home (Tr. 498:8-19, 692:5-7);

Retain and pay for the services of legal counsel (Mike Reagan) to draft amended
CC&Rs perpetuating the priority and “exclusive” domestic use of Lower Well
water on Parcel I (the Gideon property), recording the same on May 31, 2019
(Tr. 493:2-10, 650:16-651:1, 652:17-653:2, 654:11-22, 656:1-19; MDO, p. 6 (FOF
No. 20); and
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J Testify under oath that “It was always my intention that [Gideon] would have the
shared use and benefit of the lower well if they needed it” (Tr. 691:21-692:2)?

If Farley believed that there was no domestic water right existing any longer on Parcel 1
(what would become the Gideon property) “beginning in 2018 and culminating upon the filing
of his 2019 Amended Claim, why did any of the foregoing occur? There would be no reason to
discuss any ongoing rights to the Lower Well with Gideon, there would be no reason to share
Lower Well yield data; there would be no reason to open the ball valve restoring the flow and use
of Lower Well water in the Gideon home; there would be no reason to bill Gideon $56 per month
for use of the Lower Well pump pumping water up to their home; and there would be absolutely
no reason whatsoever to retain legal counsel to draft and record amended CC&Rs to provide
exclusive and priority “domestic” water use from the Lower Well in the Gideon home where there
was no legal basis or right to do so (i.e., no reason whatsoever to retain legal counsel to draft and
record legal documents providing rights to use something that no longer existed—to draft a work
of pure legal fiction). Even Farley did not follow the so-called “intent” of his IDWR and
adjudication filings. His actions on the ground tell a different story—one that makes it impossible
to satisfy the clear and convincing evidence of unequivocal acts needed to abandon a water right—
acts of “certainty and clarity”—acts that “leave no doubt” and that are “unquestionable.”’?

Farley did not abandon what is now Right No. 95-18409. As the Report makes clear,

recommended Right Nos. 95-16445 and 95-18409 are comprised of the same 13,000 gpd volume

13 The timing of Farley’s abandonment argument here is further telling. If Farley clearly
abandoned the water right as he now asserts, he surely would have argued as much during the late
claim proceedings in an effort to kill claim no. 95-18409 as a matter of law as he attempted to do
under his Idaho Code Section 42-111-based “multiple exempt wells” arguments discussed in
Section I.E below. But, Farley’s Response in Opposition to Claimant Gideons’ Motion to File a
Late Notice of Claim (Mar. 15, 2023) contains no such abandonment-based arguments.
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of water. Report, pp. 13-14 (“When the Lower Well was drilled in 1999, it was connected to an
existing system that supplied a 3,000-gallon cistern at the Gideon’s home which had previously
been only supplied by the Upper Well. Once the Lower Well was connected, both the Upper Well
and the Lower Well supplied water to the cistern supplying the home . . . Connecting the Lower
Well to the system was a new appropriation of water and the March 31, 1999, priority domestic
and stockwater right was developed.”). This is why the Department took care in recommending
the combined use limitations that it did—Ilimiting all of the water “system”-related rights
(95-16445, 95-17752, and 95-18409) to the same, combined 13,000 gpd volume of water. Report,
pp. 14-15.

Farley has abandoned no part of that 13,000 gpd volume of water—he merely seeks to keep
the entirety of that volume of water for himself through sleight-of-hand attempting to erase the
long-standing and legally perfected “domestic” use portion of that daily volume of water. The
Department was not fooled, and this Court should not be either. Report, p. 14 (crafting combined
use limits to “prevent injury” to 95-16445, but protecting and preserving the domestic use of the
same 13,000 gpd under 95-18409 in the Gideon (formerly Farley) home: “The below conditions
would still allow claim No. 95-16445 to divert up to 13,000 gpd if water right No. 95-17752 was

diverting the full 13,000 gpd for domestic use only’).!*

14 As Judge Christensen already correctly found, the Upper Well is a dry and useless well—
“greatly deficient.” MDO, pp. 3, 12-13, and 20; see also, Tr. (Barden testimony) at 297:13-20,
304:4-7, and Report, Ex. K. As a result, Right No. 95-17752 is not worth the paper it is written
on, and not a real-world factor in the Director’s Report. The Upper Well and, therefore, Right
No. 95-17552, has not, and will not, divert any meaningful quantity of water, let alone the 13,000
gpd domestic entitlement. Consequently, the contingent “if” scenario cited in the Report regarding
the diversion and use of 95-16445 will not trip, and domestic use of Right No. 95-18409 will be
superior to that of 95-16445. This is what Farley seeks to avoid after Judge Christensen voided
the amended CC&Rs as against the Gideon property. Farley was content to allow ongoing Gideon
use of the Lower Well so long as it was on his controlled terms, but not otherwise. See, Note 5,
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There is no additional trial needed on this issue. It already occurred in June 2022, and the
trial transcript and Judge Christensen’s MDO speak for themselves. Farley did not abandon
the 13,000 gpd volume of water forming a part of the domestic right that is now Right
No. 95-18409. To the contrary, the undisputed evidentiary record is clear that he marketed it,
perpetuated it, billed for it, and purposefully used it as a buyer “inducement” (his own words, and
nobody else’s).

E. Farley’s “Multiple Exempt Wells” Contentions Violate Applicable Canons of
Statutory Construction and Judge Wildman Already Disposed of the Same

Buried at the end of his Response (pages 17-19), Farley recycles his “multiple exempt
well” arguments already raised and rejected during the late claim proceedings held on Right
No. 95-18409. Though not wanting to wade back into prior arguments on this issue for fear of
suggesting that Farley’s arguments in this regard bear weight, Gideon re-plows this ground to
conclusively demonstrate that Farley’s arguments are dead on arrival.

As explained in Gideon’s prior Reply in Support of Gideon Standard Form 4 Motion to
File Late Notice of Claim (Replying to Farley’s Response in Opposition) (Mar. 30, 2023) (“Late
Claim Reply”):

These foregoing water source and supply scarcity findings were confirmed by

Judge Christensen in the Property Purchase Litigation and remain undisputed

today:

Farley drilled two different wells on the [Gideon] Property in 1994. The
first well did not produce, so a second well was drilled which became
known as ‘the Upper Well.” This well pumped into a 3,000-gallon cistern.
Farley came to believe this Upper Well was, or could become, unreliable
and decided to drill another well . . . known as the ‘Lower Well’ [which]
was connected to the cistern at his residence . . . Mr. Farley informed Mr.
Gideon that the Property was served by two wells, the Upper Well and the

above. Farley’s intent that Lower Well water use on Parcel I (PIN 94700) for domestic purposes
would continue (as it actually did continue on the ground pre-and post-closing) has never wavered.
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Lower Well . . . Farley represented that both the Upper and Lower Wells
would provide water to the Property. He represented to the Gideons that
the Upper Well would produce 2 gallons per minute (g.p.m.) and the
Lower Well would produce 5 g.p.m. Mr. Jody Barden of North Idaho
Pump testified that the Upper Well was tested in 2017 and was
essentially a dry well. Indeed, Farley knew that the Upper Well was not
producing and the [Gideon] Property was reliant on the Lower Well for
the vast bulk of its water supply . . . the Court does find that Farley had
a duty to disclose, as the water supply was a fact vital to the [REPSA].
Farley also knew that Gideons did not know that the Upper Well was
greatly deficient . . . the Upper Well was essentially a very low producing
well of 0.5-1.0 g.p.m. and that such is not a useful amount of water.
Barden also stated that the yield of the Lower Well was only 2-3 g.p.m.

Waldera Aff., Ex. F (Judge Christensen MDO Re: Bench Trial), pp. 3-4 (Finding
of Fact Nos. 4 and 12); 12-13; and 20.

Farley’s contentions that Gideon’s late claim is not meritorious and fails
as a matter of law under Idaho Code Section 42-111 fall flat. While true
that Gideon obtained a partial decree for Water Right No. 95-17752, that
water right sourced from the Upper Well is useless—a functionally
“dry” and “greatly deficient” well in the words of Jody Barden and
Judge Christensen, respectively. Gideon does not seek multiple domestic
exempt water rights for use on their single property. They merely seek
an outcome where they gain access to, and continuing use of, the only
producing well serving their property and home since 1999—served by a
water system that is plumbed to both wells via a single 3,000 gallon
cistern located on the Gideon property and owned, operated, and
maintained by Gideon.

If that means exiting the adjudication with two domestic water rights,
95-17752 and 95-18409, each containing a combined use limitation of
no more than the diversion and use of 13,000 gpd pursuant to Idaho
Code Section 42-111, that is one possibility. Another is abandonment of
Right No. 95-17752 altogether in favor of new right 95-18409 (which is
easily achievable between the parties and IDWR via a Standard Form 5
stipulated settlement). Yet another possibility is the amendment of Right
No. 95-17752 to add the Lower Well as an additional (alternative) point of
diversion. If more procedural housekeeping is necessary to achieve the
end outcome sought based on the facts and merits of the case so be it.
Even the Court’s partial decree for right no. 95-17752 recognizes this
Lower Well connection to the overall water system serving the Gideon’s
property under the following combined use remark: “The quantity of
water under Right Nos. 95-17752 and 95-16445 shall not exceed 13,000
gallons per day.” Thompson Dec., Ex. E. The Upper Well and the
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Lower Well are conjoined in a single system, and the Lower Well
provides the “vast bulk” of the water supply to the Gideon property.

Id., pp. 11-12 (emphasis added).

Farley’s ongoing arguments attempting to leverage Right No. 95-17752 are specious. The
Upper Well is dry and useless.!” Farley, unfortunately, pulled the wool over Gideon’s eyes at least
with respect to the Upper Well and the utility of Right No. 95-17752. As discussed in Section 1.C.2
above, Judge Christensen expressly found that Farley: “stray[ed] from honesty in fact”; made
“misleading and false statements”; and “misrepresented the water supply for the Property.” MDO,
pp- 3-4, 8, 12-13, and 20. And itis Farley who now ironically seeks to invoke the equitable powers
of this Court? Response, p. 17.

As represented in the above-quoted briefing passage, Gideon does not seek to stack
multiple domestic rights on their property. They seek only the single, aggregate volume of 13,000
gpd that is allowed them under Idaho Code Sections 42-227 and 42-111(a). Gideon suggested that
this could (and should) be accomplished though the inclusion of combined use remarks. IDWR
agreed. Report, pp. 13-15. And, Gideon did not (and does not) object to the combined use
limitations recommended.

Regardless of the equities, Farley’s “multiple exempt wells” argument fails as a matter of
law because there is no prohibition against one having multiple domestic wells within Idaho Code

Section 42-111. The statute defines “domestic purposes” or “domestic uses,” in pertinent part as:

15 Again, and as noted above, well pump contractor Jody Barden was crystal clear on this
point. Tr., 304:4-7 (when asked what type of use one could make with the meager-at-best flow of
water (0.5 to 1.0 gpm) produced by the Upper Well, Barden plainly answered: “None.”). Judge
Christensen agreed. MDO, pp. 3, 12-13, and 20 (the Upper Well was “greatly deficient” and the
Gideon property relies upon the Lower Well for the “vast bulk” of its water supply); see also,
Report, Ex. K (Upper Well well log).
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“the use of water for homes . . . livestock and for any other purpose in connection therewith,
including irrigation of up to one-half (1/2) acre of land, if the use is not in excess of thirteen
thousand (13,000) gallons per day.” IDAHO CODE § 42-111(a) (emphasis added). By its express
terms, the domestic use limitation is purpose of use and quantity/volume driven, it is not source or
point of diversion numbers-driven. This daily quantity/volume-driven limitation applies to Right
No. 95-18409 at issue here—initiated, developed and perfected under Idaho Code Section 42-227.
IDAHO CODE § 42-111(a) (stating that the definitions of “domestic purposes” and “domestic uses”
apply to (“for purposes of’) Section 42-227, among others).

And, contrary to Farley’s erroneous arguments, subsection (3) of the statute expressly
contemplates the possibility of one owning and using “multiple water rights for domestic uses or
domestic purposes.” IDAHO CODE § 42-111(3) (emphasis added). The only caveat or restriction
being that the “multiple water rights for domestic uses or domestic purposes . . . not be established

or exercised in_a manner to satisfy a single combined water use or purpose that would not itself

come within the definition of a domestic use or purpose under this section . . . [a single combined

use] that does not meet the exemption of section 42-227 .. .” Id. (emphasis added). The plain
language of the statue provides that one can establish multiple domestic water rights provided that
the use (or “exercise”) of the rights in combination does not occur in a manner exceeding the total
aggregate volume of 13,000 gpd (or used “in a manner” that does not “come within the definition
of a domestic use or purpose” as defined in the statute).

In this case, Gideon seeks use of ground water for: (a) a single, owner-occupied home; (b)
incidental livestock watering; and (c) irrigation of no more than one-half (1/2) acre up to a total
combined volume of 13,000 gpd. These use parameters (each of the purposes of use and the daily

combined quantity/volume limitation across all of the uses) expressly meet the plain terms of the
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statutory umbrella definition of “domestic purposes” and “domestic uses” contained in Section 42-
111(a). Said differently, any livestock and/or irrigation use exceeding 13,000 gpd, or the irrigation
of more than one-half (1/2) acre would not be domestic-exempt. But they are domestic-exempt
provided that: (a) those otherwise separate, legally-recognized beneficial uses are associated with
a home; and (b) the total quantity/volume of water diverted on a daily basis of all of the uses in
combination does not exceed 13,000 gpd—it is the 13,000 gpd combined use limitation that makes
the otherwise separate uses of water a singular “domestic use” water right. IDWR acted and
recommended accordingly via the use of combined use limitations across all of Right
Nos. 95-16445, 95-17752, and 95-18409. Report, pp. 13-15. Gideon suggested such an approach
in their Late Claim Reply, and IDWR took that approach several months later in its Report.
Conversely, Farley’s contentions require one to impermissibly read terms into the statute
(e.g., an express prohibition against “multiple wells” or “multiple rights” or “multiple points of
diversion”) that do not exist. State v. Osborn, 165 Idaho 627, 629, 449 P.3d 419, 429 (2019)
(“Statutory interpretation begins with the statute’s plain language . . . This Court considers the
statute as a whole, and gives words their plain, usual, and ordinary meaning.”).'® The Legislature
is presumed to know the law at the time of statutory amendment, and even if the plain language of
a statute is written in a socially or otherwise unsound manner, “the power to correct it is legislative,
not judicial.” See, e.g., Parker v. Wallentine, 103 Idaho 506, 511, 650 P.2d 648, 653 (1982),

overruled in part on other grounds by Verska v. St. Alphonsus Reg’l Med. Ctr., 151 Idaho 889,

1* The same applies to Farley’s reading of Idaho Code Section 42-227. While the statute
uses the plural term “wells” throughout, it does not once use the singular term “well.” Instead,
Section 42-227 relies on the definitions found in Section 42-111 because it concerns itself with the
use and development of groundwater (the “excavation and opening of wells and the withdrawal of
water therefrom™) for “domestic purposes” without defining the terms “domestic purposes”
internally.
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265 P.3d 502 (2011) and In re Estate of Miller, 143 1daho 565, 567, 149 P.3d 840, 842 (20006),
respectively; see also, Verska v. St. Alphonsus Reg’l Med. Ctr., 151 Idaho 889, 895, 265 P.3d 502,
508 (2011) (courts do not have the authority to revise statutes).!’?

The parties presented these same arguments to Judge Wildman during Gideon’s late claim
hearing on April 18, 2023, during which Farley argued that Gideon’s proposed late claim could
not be granted as a matter of law because the use of/reliance upon “multiple exempt wells” in
derogation of Idaho Code Sections 42-111 and 42-227. See, e.g., Response in Opposition to
Claimant Gideons’ Motion to File Late Notice of Claim; Subcase No. 95-18409 (Mar. 15, 2023),
pp- 5-8 (arguments predicated upon Idaho Code Section 42-111, among other authorities, and
Gideon’s alleged “unlawful[ ] attempt[s] to secure multiple water rights for a single domestic use
on their property”); see also, April 18, 2023 hearing audio on Gideon’s Standard Form 4 Motion
to File Late Notice of Claim (95-18409) (“Hearing Audio”) at 41:11-43:47.1%

Judge Wildman pointedly rejected Farley’s arguments in this regard (undersigned counsel

quoting as near as possible in pertinent part in the absence of a written transcript):

7 On this “law at the time of statutory amendment” note, the addition of the daily volume
limitations of subsections 1(a) and (b) (13,000 gpd and 2,500 gpd, respectively) of current Section
0f42-111 occurred in 1990. The statute did not contain a daily volumetric limitation prior to 1990.
See H.B. No. 461, 1990 Idaho Sess. Laws, ch. 319, § 1. And, subsection (3) was added to Section
42-111 in 1995. See S.B. No. 1255, 1995 Idaho Sess. Laws, ch. 233, § 1. The daily volumetric
limitations were enacted in 1990 to provide “uniform definitions of domestic purposes”—to
provide an objective benchmark against which “domestic” uses would be measured. H.B. No. 461,
1990 Idaho Sess. Laws, ch. 319, § 1. And, subsection (3) was added to “clarify” what domestic-
exempt uses are versus those that must otherwise comply with the mandatory application for
permit process of Title 42, Chapter 2 (i.e., those “combined water use[s] or purpose[s] that would
not itself come within the definition of a domestic use or purpose under this section”). S.B. No.
1255, 1995 Idaho Sess. Laws, ch. 233, § 1.

'8 Gideon renews and relies upon their prior request that the Special Master take judicial
notice of the hearing audio recording under [.R.E. 201 for the same reasons and authorities cited
in Note 5 of their Memo.
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[W]ith respect to multiple domestic rights [under Section 42-111] serving one
residence . . . as a general matter the purpose of the statute and its restrictions
were to prevent single home domestic use from circumventing the limitation
imposed by the statutes . . . I can’t find as a matter of law that multiple wells are
prohibited as long as the combined use of the wells comes within the definition
of domestic use . . . the issue of multiple wells could be addressed through the
use of a combined limitation remark . . . particularly under the circumstances
here where the Upper Well is failing to produce or you’re using the Lower Well
as a supplement . . . under the statute that the issue of multiple wells can be
addressed under the facts and circumstances of this case . . . for those reasons I
find that Gideon has satisfied the good cause standard and the Court will grant
leave to file the late claim . . .”

Hearing Audio, at 41:11-43:47 (emphasis added).

For the foregoing, Farley’s “multiple exempt wells” arguments are unavailing and cannot,
as a matter of law, defeat Gideon’s pending motion for summary judgment. The arguments violate
the plain language of the applicable statutes, and Judge Wildman already disposed of the same.

I1.
CONCLUSION

For the foregoing, Gideon respectfully requests that this Court grant summary judgment in
their favor by adopting IDWR’s Report-based recommendation of Right No. 95-18409. Farley did
not withhold and sever the same, and he cannot rewrite or undermine the plain and unambiguous
terms of the parties’ PSA and subsequent Warranty Deed. Farley’s thoughts, beliefs, and intents
alone do not defeat the fully-integrated PSA and deed, and his thoughts, beliefs, and intents alone
do not satisfy the bilateral intent and subsequent agreement Joyce “or’-based exception that has
been the law under Russell since 1911 at least.

Additionally, the record demonstrates that Farley did not abandon the 13,000 gpd volume
of water of which Right No. 95-18409 is a part. While his own intent and actions are muddled at
best—certainly not rising to the level of clear and convincing evidence necessary to successfully

abandon—that 13,000 gpd volume of water is alive and well through Farley’s attempted sleight-
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of-hand 2019 Amended Claim. He cannot have it both ways—Farley cannot clearly intend that
Parcel I (the Gideon property) would continue to receive the use and benefit of the Lower Well on
the one hand, but on the other attempt to amend away the domestic purpose and place of use
elements of the water rights only to later try restoring them contractually under the amended
CC&Rs. These CC&Rs-related, and internally inconsistent thought processes and actions on the
ground alone, defeat Farley’s abandonment assertions.

And, finally, Farley’s recycled Section 42-111-based “multiple exempt wells” arguments
gain no more traction now than they did when Judge Wildman rejected them in April 2023.
IDWR’s Report clearly and concisely explains and disposes of this matter, and Farley has adduced
no evidence disproving any of the material facts investigated and found therein.

Should this Court deny Gideon’s pending motion, Gideon respectfully requests that the
Court highlight what issues and evidence needing presentation remain for trial because this record
is already voluminous—having been developed before Judge Christensen in the Kootenai County
Property Purchase Litigation. Frankly, but respectfully, Gideon cannot fathom what additional
issues, testimony, or evidence could possibly remain for trial here.

DATED this Eday of March, 2024.

SAWTOOTH LAW OFFICES, PLLC

o AL

Angjw J. Waldera
Attdeneys for Arthur V. and Katherine M.
Gideon
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Eﬂﬂract Information __| Type of Contract - select one:
egin Date Explre Date List Price Exclusive Right to Sell, Full Service
Nov 20, 2018 May 20, 2019 $949,000.00 [JExclusive Right lo Sell, Limited Service
[CJ Exclusive Agency, Full Service
Non-Agent Buyer-Broker Variable [TY¥es | [JExclusive Agency, Limiled Service
Fee: 3 %l$ Fee: 3 %I$ Rate Commission [X]No |Office Ad%
General Properly Description - Entry Required for Each Bolded Item
Bldg Style: 5 Subject to Short Sale:
[Jsingle Level ] bbl Wide Manuf Total Bedrooms [OYes,Apv'd [ Yes,Not Apv'd No
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Lot Dimenslons: 660 X 660 [JRecreatlon [ Vacalion
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I°"’°l° Corport O Yes, Under Conslruction [JcCaretaker [] Tenant
nsc .
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Bullder Name: . .
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Legal & Taxes
Taxes:$5,605.00  Year:2017
intion: SE-SE-NW 03 52N 03W
Legal Description: Taxes Reflect: upto2
OONoExmp  []SolidWasteFee
HOExmp [JAgEx
Timber Ex BCIrcuit Breaker
Lol Only Eslimale
Tax Blll/Serial# 145456 Tax Parcelit 52N03W094700 Not YetRecorded [ ] Larger Parcel
. N - Manufactured Home Taxed as:
School District Lakeland - 272 Zoning 534 Imp res rural trac [JPersProp  []Real Prop
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Property Address: 23452 N Derling Rd

Directions: o T T
North HWY 95, right on Ganwood Rd, left on Rimrock Rd, right on Corbin Hill, right on Derting Rd, home one mile up Derling on left.

" Public Remarks: T
This custom built home with breathtaking panaramic views from every room inclusive of Mt. Spokane & much more. Enjoy the privacy

of this pristine ridge-lop ten acre retreat with endless miles of National Forest close al hand. Design built vith 1[me}g§§_c(af§§manshlp

by award winning Builder/Owner Brian Farley, it delivers 5103 sq.ft, a open 3-pantry kilchen, adjoining family roam, breakfast nook,

formal dining. Main floor master & en suite bath, fireplace al jelted companlon tub, hisfher shower, custom walk in closet, main flaor

great raom/‘man cave', den, game & bonus rooms. Garage is a over sized true 5 car, 12 RV door. A 48X60 "hqrscr_nan's" barn &
atlached 16'X36' lean-lo includas a heated tac raom, 2 lafts, hay manger, illuminated carral, dog kennels & hen house. Immaculate

landscaping, waler fall fealure, basall boulders, frult orchard, garden & pasture/hayfield. This "sporlsman's dream" property offering

country living clegance Ideal for horses & llvestack has Just to many custom features to list. CHECK OUT OUR VIDEOI

Private Remarks:
No sign. List of exclusions in documents. Homeowner or listing agent to be present at all showings. Buyars agent to verlfy all

information. I =L e [
CC&R'’s XlYes [Neo SEC # 09
HO Assoclation:  [QYes []No IfYes: Fee Amount? $125.00  payable [OMo [OYr [atr "I
[%] Setup/Transfer Fee?  Gov Dac on File? [OJyes [X]No Name TWN#DS .
HO Fee Includes: Road mainlenance RNG#03
Non-Mortgago Lien:
[OJYes [X]No Balance For
LID: [Yes [x]No Balance For Senior Communly
Other: Eo;rgng
: +
Flood Zone: [1Yes XINo [JUnknown Alrcraft Flight Zone: [JYes [ONo [XlUnknown 0] 62+
Fire Protection Dist:  [i]Yes - Name Northern Lakes [ONo [JUnknown
Parsonal property Included:
Real properly Excluded:
Main House . Fam Rm/
Room/Area lnfo LivRm | DInRm | Kitch GR Rm MBR | Bdrm | Bath | 412 Ba | Laun | Other
Bsmt 2 1 2
1st FI 1 1 1 1 1 1 2 1 2
2nd Fl 1
3rd Fl

pate _ L/ ?{///f/ Agent Initials 6)/2/ pate___| / 20// Y,

Seller Initials\(/“//’/ #

Coeur d'Alene Mulliple Listing Service, 2017

Seriallf: 028562-200154-2762255
Prepared by: Rob Eldor | Cenlury 21 Boutler & Assoclala | reldor@21goldcholce.com | 2087655554
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Residential Detail Input Form may not be used for Farm/Ranch listing
Note: If heading Is bold, at least 1 entry Is req'd

Properly Address: 23452 N Derting Rd

Other Rooms: Exlerior Amenllies: Fuel Typo: Foundation: Roof: Torms Considorod:
[X]Bonus E Coverad Patio [x] Etectric [ Brick/Block CJAluminum [X]cash
[X]Den [_] Covered Deck [ ]Gas [] Cinder Block [X] Comp Shingle [JAssume
[X]Formal DR |_} Covered Porch [X] Propane [X] Concrale [[Jconcrete [T]Seller financing
[X]Famlly _| Curbs . [_] Kerosene [ Metal [ Metal [1FHA
[xJoffico . gulckllaaE‘( f‘ll:p [ g;!llar [] Pier Block [JRolled Comp [[JHomePath
[X]cratt E F:ﬂ"c'::” ighting = Coal ] Rock [JRollor Rubber {C] conventional
XMudRm %] Fruil Trees 5 Wood [Jslab [[]shake [JRO/Farm Home
[Jsun Rm & Gardon ] Pellel [] Treated Wood (JTar [ ]idaho Housing
[JThealer Arca Gazebo ™ Goothermal []Wooad Qe []Trado
[CJwine Cellar %| Handicap Accoss "] off Grid . [[JWaod shingle []Leaco Option
[X]Storage _ | Horse Facility [} None ﬁonslruchon: _— [] Vels Admin
[CJLon X| Landscaping Brick/Block : []1031
e — Heat Type:
(X]Mst Bdrm Sulte (X] Lavn 5] Foreed Air Fumace | Conerete [JPaved [] Subj to Shorl Sale
[X]Main FI Utilitics [Z Lavn sprinkler sys |~ Basaboard [3] Frame Gravel [ Auction
[x]Main FI Mstr Bdm %] Open Deck (] cadet [Jinsul R Value ot (] Seo Remarks
. ) [X] Open Patio Hol waler wallR19 [J Public Maintained Showing Instr:
/B\gd | Living Quartors: X| Pasture : Radiant Wall Coillng R 44 [X] Private Malntalned Sb;:" 1 nTST & onli
rms X| Paved Parking Slove tog-Home DNcn", See-Remarks— owing Time Online
Baths __ |]Pergala | |Fireplace DManufaclur 4 al Lst{ng Ica
ApX Sq. Fl.__ (] Paol, Above Ground |{X| Heal Pump e Water: Call Lisling Agenl
Sq. Ft. Source [_] Pool, Inground [] Geothermal Ht Pump (L] Mobile o Olffico Showing Svc
%] Raln Gutt Furnace []Pole [_]cClty "
Yr Bulll BT RV o Mn‘;’s "] None []Post & Beam L] Communtty System [JjCall Tenant
Viow: 3 [ Remodeled Neme
G %] Salellite Dish Add'l Buildings: amadeie am Tenanl #
B Territorial [JLake |5 gjgoyacs = L lcinge ¥r of Rom Community Well |(5] Call Ovinor
[XIMountain  [JRiver Spa/ol lub Bt Bl Crook Ovmer #: 661-1218
Oecity [CINone See Remarks % Slorage P Extarlor: lirigalion water Ap olntment Only
Lot Foatures: x| Garden Shod Aluminum Irig Waler Nama: usf/xgunt Prasoik
Alrfield Community | Appliances Jncluded: : Graenhouse E Asbeslos Kay at List Offico
Alrport Name: [[]RO Combo - Gas/E ] 2nd Garage |X| Brick e Lockbox:
"] Rangeloven, Gas [ 2nd Carport |_] Cedar X| Private System Comblnation
Cormner Lot = Rangeloven, Elcc, |_|Boathausa |_| Cement Block X] Private Well Supra
“|Gated Communlty  [Fwalloven  |lo] Suest House || Concrete Drivet Spring Risco
Golf Course Lol ‘; Cook Ta |X| Pump House |X| Flber Cement Transfer Fee CBS Code
Golf Courss Name: E il P Cabana || Hardboard None Boat Accass Only
niiop [Tl Hangar X|Lap Slding Vacant
—  |X]Refigerator = 1 Sewer: acan
Iirogular [x] Lavel See Remarks || Log cwer Beware of Anlmals
[Jirregular [x]Lavel X] Dishwashar - Redwood [Jcesspool e sekict
[X]Open  [X]Sloping  |[X] Trash Comipaclor Archileclural Style ™| Pressboard Ocity Sewer ;";“Rc‘::: EL""S
[X] Southem Exposure %] Microwave [] gunﬁﬂg\; || Shingle ] Community System ] Szu Webslllc
Ostecp  [X] Wooded ﬁ Disposal 1 ng;::l o || Steel [JHUICAP Fec Due
[JBorders Special = ‘l;co;er [_| colonlal | Stone []Lagoon MH Park Requires:
Lond: LJvvasher || Conlemporary - ?:u;x;o [JLitt station []Leaso Agresment
terlor Amaallias: [_] Dryer, Eleclric || Craftsman =t = « [[] Private Sever System |1 Background Check
erior Amenilies: L] Dryer, Gas X| French Counlry i tyve [ Septic System 1 i
X{Burglar Alarm %] Waler Softoner ] Vinyl P Y [_]GreditCliack
|_| Internet by Cable %] Gas Hol Water j ?:gg,m " wood [[]Nane || Deposit
% ggg{?aTXIr Coid [] Elec Hot Waler Victorian j Other Green Cerlification: Manager Name;
%] Central Vac X|Propanc Hot Water | oo ] Energy Star® Cerl. S
[ DSL Avallable LI None [ Full Sizo Flooring: [[]Built Graen Cer. Manager Phono:
X| Fireplace [%] Pan Sizo || Bamboo [ Leed Cerificd
|_{ Fireplaca Insert Kitchen Amenilies: |X] Carpet croon F ) Manuf. Home Info:
ce asemont: : . :
IX| Gas Firepla %] Breakfas! Bar Basomont: || Corkboard reen Fealures
%] Gas Stove  Kitchan Island Finished | concreta [ cauntertops Class
o Handicap Facility | Kitchen Paninsula Unfinished L:_ t!ard’wolod Floors Maniifaclurer
& L"‘ﬂ;zﬂ_fr" Sysmm %) Pantry Parl Finished % X s?;:a @ [JFioaring
— Pet( Y [(JGranile Counterlops  |[X] Daylight =T ]
|_|Pellet Stove Collar 1| Tlle Home Size:
%] Skylights X| Vinyl [ Windows .
Wall Ar Cond Nans, Cravi Space |5 \yob ] Al Lol Rant:_______
z Washer/Dryer HU None, Slab on Grade ! Lot Rent Includes:
1X] Wood Stove X] Walkout
INTERNET AUTHORIZATION - Check options chosen:
Display listing on Internet. [X]Yes [JNo Display listing address on Internet. [X]Yes []No
Export to IDX sites: [X]Yes [JNo Export to realtor.com: [X]Yes [JNo

INTERNET AUTHORIZATION FOR VIRTUAL OFFICE WEBSITES.
SELLER _[J does _[X] does not allow data lo be used in Automatic Valuation Models (AVMs).

SELLER [0 does _[X] does not agree to allow blogging and or consy Per comments.

/
Seller Initials /

Dale ///////,(/

Cocur d'Alcne Hulﬁﬁ’e/Llsllng Servico, 2017

Serial#: 028562-200154-2762255
Prepared by:Rob Eldor | Cenlury 21-Beuler & Assoclale | rolder@21goldcholce.com | 2087655554
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Trial Exhibit M




23452 N DERTING RD
Hayden, |daho 83835
$895,900
Site Built > 2 Acres
MLS#:18-12412
Area: 06 - NE Kootenal Counly
Grid #: 320
Total Bedrooms: 5
Total Bathrooms: 3
Tolal SqFt: 5,103
Lot Acres: 10.9
M Fas Year Built 1994

Check out our video on this custom built home with breathtaking panaramic views from every room inclusive of Mt. Spokane & much more.
Enjoy the privacy of this pristine nidge-top just under 11 acre retreat with endless miles of National Forest cluse at hand. Design built with
timeless craftsmanship by award winning Builder/Owner. It delivers 5,103 sq. ft, an open 3-pantry kitchen, adjolning family room, breakfast
nook, & farmal dining. Main floor master & en suite bath, fireplace at jetted companion tub, his/her shower, custom walk-in closef, main floor
great room/"'man cave", den, game & bonus rooms. Garage is an over slzed true § car, 12' RV door.

List Agent: Rob Eldor 208-661-0800 ralday@®2iqoldchoice.com
Listing Offica: Century 21 Baullor & Assoclates 200-765-5554

Contrad! Information
Begin Date: 11126/2018 Status Changa 11262018 Status: Active
Orlghal List Pdea: $975,000 Oate:

- 15
Buyer Agen! Fea: 3% REO: No Dayy On Mackek: (54
Non-Agenl Fea: 3% Short Sale: No
Property Type:  Revideatial Typs of Contract:  Exclusive Rlight to Sall, Full

Sarvice

Showing Instructons: Call Listing Olfice; Supra Lockbox
Terms Consldered: Cash; Convantlonal
Privale Remarks: No sign. List of oxclusions In documents. Homaowner ar listing agant ta be prosent st all showings. Buyars agent ta varity all Information.

Leoal & Taxes

Taxus: $5,605 Taxes Reflect: Timboer Examplion, HomeOwner's Exomption AlN/Tax Biln #: 145456

for Tax Year: 2017 Subdivislon: NIA Tax Parcel #: 52N03W094700

School District: Lakoland - 272 Mise: Sec 9, Twn: 52, Rng" IWAY Zoalng: RES

County: Kootanal Kootenal Co Property Class: 534- Imp ras rural tract

Legal Description; SE-SE-NV/ 09 52N 03W
Directions: Narth Hwy 95, right an Garwood Road, [eft on Rimrock Road, right on Carbin Hlll, right on Dorting Road, home ona mile up Derting oa laft

General Progerty Desqiption
Siyle NMultifevel, French Country Toul 5qF1. 5103 Year Built 1994
Basement” Yes. Part Size SqFi B 1408 New Construction No
¥ Ni ¢ o
f:‘ “dl:o loctiiee Ku g ital SqFut 94 Ganage/Carport 41 4+ Car Al Garage
Tyee I: eslealls SqFt Source: Asseasor/Tus Roll
Realtor.COM Type. Residentinl - Single Family Occupant.  Owaer
Main Houte LUving Qi Fem Ry [ Lsundey Other Rooms
Rooma/Arsas Amsqnt i g Kechoa GR Rm Bdm Bdm | Buh | 12Ba | pryaea | O |o o Room: 1
Bumt 1,405 1 2 2 Den'Library: 1
1A 2.4 1 1 1 1 1 1 2 1 2 rormal Dining: 1
2nd F1 1 L] Family Rm: |
3dA Office: 1
{Crall Rm: 1
View Termonal; Hountaln Interior Burglar Atarm; Cantral Alr; Fireplace: Gas Flreplaca; . e )
ot Laval: Open; loging; Souibem Expastice Amen. Gas Stava; Intercom Systsm: Jaftad Tub; Skylighty; Comstruction  Frama; Wall lasul R Valua: 19; Cailing R Valua lnsu: €4
Fostres WasheraDryer HU; Wood Slove Fourdaton  Concrata
Exterior Exterlor Lighting: Fenca; Fruit Trees; Garden Area; Kichen D&tst B2r; Kitchen Island; Kilchen Peninculs Erterior QOilek; Fibar Camant; Lep Siding
AmensSes  Hancicap Accessz; Horua Facllity; L plag: Lawn; Rool Comp Shingle
Lewn Sprnkler Sys; Opsn Dack; Open Patlo; Pasturs; Appiances Wil Ovan; Cook Top; Reliigarator; Dhstrwasher; Trash  Road Gravel; Privata Malntslned
:nwd l:'nw; Rain Guitsrs; RV Parking: Salalite Olsh: Compactar; Micravave; Dispozal; Watsr Saftener; Voster Private Systom; Private Vel
Mdewal Ga1 Hol Watar; Propana Hol Water Sewet Saplic Systam
::ﬁnnﬂ Ham; Storage; Gardan Shed Fual Electrlc; Propans; Wood . He
e . Host Farced Alr; Hast Pump Aecraf Fight Zone: Unknown
W""",, el i Foodg  Carpat; Hardwood (loors; Laminate; Tika; Viny! Fire Prtecson Dist: Yes
- Batemert  Pact Sire Fire Protection Nems: Horthern Lakes
Non &g Uers Hana Oetadls’ Finlshed
U0. Hone Readl Prop  Sase Documanis
Excuded

InfoTrabon @ deemed to be reladle. bul f not guarsatoed © 2010 U1 T 8nd 205 Prepared by Paty Ela on Fnday. Apnl 20, 2010 7 20 PH The mformeton on tus Lhaet hirs been mMe3e avaladle by e LILS and may nol be P latng el tha

Kootenai County Case No.: CV28-20-2706
Arthur V. Gideon, et ux. v. Brian T. Farley, et
al.

Defendants/Counterclaimant Exhibit No.: M
Trial Date: 6/6/2022



