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AFFIDAVIT OF ANDREW J. WALDERA IN
SUPPORT OF MOTION FOR SUMMARY
JUDGMENT REGARDING CLAIM

NO. 95-18409

STATE OF IDAHO )
) ss.
County of Ada )
Andrew J. Waldera, having been duly sworn upon oath, deposes and states as follows:
1. I am over the age of 18 years, and make this affidavit based upon my
personal knowledge.
2. I am one of the attorneys representing Claimants Arthur and Katherine

Gideon in the above-captioned action. I have access to the files in this matter, and make this

affidavit based upon my own personal knowledge regarding the matters addressed herein.
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3. Attached hereto as Exhibit A is a true and correct copy/compilation of
pertinent excerpts from the court reporter-certified trial transcript in Gideon v. Farley, Kootenai
County, Idaho District Court Case No. CV28-20-2706 (the “Property Purchase Litigation™). The
excerpts contain the direct, cross, and any re-direct testimony of: Jody Barden (North Idaho
Pump Co.), Brian Farley (claimant of Claim No. 95-16445 and objector to Claim No. 95-18409),
and Zach Horsley (Horsley Drilling, Inc.).

4. Attached hereto as Exhibit B is a true and correct copy of the Declaration of
Kathy Gideon In Support of Motion for Preliminary Injunction (Jun. 29, 2023) filed in the
Property Purchase Litigation concerning the breakdown of the Lower Well in April 2023.

5. Attached hereto as Exhibit C is a true and correct copy of the Gideon-Farley
executed RE-21 Real Estate Purchase and Sale Agreement, dated April 28, 2019. Also attached
is a true and correct copy of the parties’ executed RE-11 Addendum to the same, dated the same,
but fully executed on May 3, 2019. These documents were stipulated admitted as Plaintiffs’
Exhibit No. 4 in the Property Purchase Litigation.

6. Attached hereto as Exhibit D is a true and correct copy of the Court’s
Memorandum Decision and Order Re: Plaintiffs’ Motion for Partial Summary Judgment
(Jan. 20, 2021) that, among other rulings, voided the legal effect and applicability of the May 31,
2019 First Amended CC&Rs against Parcel I (the Gideon property) in the Property Purchase

Litigation.
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FURTHER your affiant sayeth naught.

By

Andrgw J, Waldera
SUBSCRIBED AND SWORN to before me thisi()“‘ day of January, 2024.

............... PSibak) D s

ORAH L. LONG )
Ci2 NAQTARY PUBLIC FORIDA}

B e o o o

o
1 COMMISSION #3628 ; i?
: Residing at __Aoise, (e 9

NOTARY PUBLIC
STATEOFIDAHO My Commission Expires /0 // o{/&&?é"
CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 30® day of January, 2024, I caused a true and correct
copy of the foregoing AFFIDAVIT OF ANDREW J. WALDERA IN SUPPORT OF MOTION FOR
SUMMARY JUDGMENT REGARDING CLAIM NO. 95-18409 to be served by the method indicated
below, and addressed to the following:

Director (x) U.S. Mail, Postage Prepaid
Idaho Department of Water Resources ( ) Hand Delivered
P.O. Box 83720 ( ) Overnight Mail
Boise, ID 83720-0098 ( ) Facsimile
( ) iCourt/Email
Travis L. Thompson ( ) U.S. Mail, Postage Prepaid
163 Second Avenue West (x) Hand Delivered
P.O. Box 63 ( ) Overnight Mail
Twin Falls, ID 83303-0063 ( ) Facsimile
() iCourt/Email

AL

Andrt\yf Waldera
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285 287
11:04:08 DIRECT EXAMINATION 11105201 A. Yes.
11:04:02 MR. SCHMIDT: Q. Mr. Barden, are you familiar 11} 06;08 Q. If you could tum to Exhibit No. 62, please.
3 with Brian Farley? 11106:28 A. Sixty-two?
11:04:14 A. Yes. 11}06:24 Q. Towards the very back, yes. And these are
11:04:15 Q. And briefly, how are you familiar with him? 5 from Exhibit A to Plaintiffs Second Amended Expert
11:04:16 A. I've done a lot of work for him in the pump 6 Witness Disclosure. So what is the well yield when
7 business. 7 you're — and I'm not asking you any questions about
11:04:18 Q. And what about the Gideons? Are you familiar 8 Exhibit 62 right now, but just generally what is the
9 with the Gideons? 9 wellyield?
1310470 A.  Yes. 11}07.d0 A. Whatis, in general, a well yield?
11:04: 501 Q. And how? 1116744 Q. Uh-huh.
11:04: 42 A. Same: They bought the Farley property and 110702 A.  The gallons per minute that the well produces.
13 I've done a bunch of work for them also. 11t07: 43 Q. And how does one perform a well yield test?
11:04:34 Q. Where do you work? 11t07; {4 A.  Well, usually we would pump the column of
11:04:36 A. | own North Idaho Pump. 15 water out of the well and then get down to where we try
11:04:36 Q. And what is your position? 16 and match what is coming into the well and what's going
11:00: 367 A.  Weinstall water and sewer pumps and 17 out of the well.
18 irrigation pumps and that, residential pumps. 1107:48 Q. Okay. And how long do you need to perform a
11:04:49 Q. Do you do any commercial work as well? 19 test?
11:04: 20 A Yes. 11407:20 A.  Well, it depends. But typically, it would be
11:04:84 Q. Howlong have you lived in the Coeur d'Alene 21 atwo-hour or afour-hour test. It may take longer to
22 area? 22 pump the column out.
11:04:28 A. |was born and raised here. 11107: 28 Q. And how does the depth and the size of the
11:04:24 Q. And how long have you been working in the well 24 casing affect the length of time to do the test?
25 water/septic business? 11107: 26 A.  Well, the casing holds about one and a half
286 288
11:05:08 A.  Roughly 30 plus years. 1 gallons per foot, and so we typically would want to pump
11:0%:02 Q. And how many different well systems have you 2 thatall out and the depth would be more water, just be
3 worked on in that time? 3 more gallons.
11:0%:04 A. Thousands. 11107:54 Q. And why do you need to pump the column out of
11:05:08 Q. And would those all be in this area? 5 water?
11:09:10 A.  Yes. 11t08:08 A.  Well, the column holds water that may not be
11:0%:1¢ Q. Are you familiar with the Idaho Department of 7 water that's produced by the well, so it may just build
8 Water Resources' well construction search application 8 up overtime at a slow gallons per minute, and then —
9 records? 9 but that's not the true nature of the well, so until we
11;08:40 A.  Yes. 10 pump it out and actually get to the flow, that will
11:05: W Q. And what are they? 11 be — how we would do a well test.
11:08: 502 A. It's arecord of a well log or it gives all 11t08: 42 Q. Okay. So with respect to — well, first of
13 the pertinent information on a well, such as the depth 13 all, can you — do you see the documents labeled A1 —
14 and the gallons per minute and the static and the 11i06; 44 A.  Yes.
15 description of the legal and... i1loe: 45 Q. —through A7?
11:05: 46 Q. And is that type of information helpful to a 11}o6: 46 A.  Yes.
17 well system professional like yourself? 11} oe: dli7 Q. And what are those documents?
11:05:48 A. Yes. 11fos: {08 A. Looks like a well report and a hydrofrack
11:0%: 410 Q  Why? 19 chart, and another well report, and another well report.
11:08.20 A. Because it gives us all the information that 11t08:20 Q. And who uses this information?
21 we need to size the pump and do the necessary work on 11}oa. @1 A.  Well, we definitely would, a homeowner would,
22 thewell. 22 or, you know, lots of people would use it.
11:05;28 Q. Andis that type of information the 11)0a: 28 Q. Okay. Does the I[daho Department of Water
24 information that you and other well experts would rely 24 Resources require that this information be filed?
25 on in your work when you address water supply issues? 11402: 25 A.  Yes, by the well driller.
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11:0%:19 Q. And howdo you find it? 269 1 notice given. There's nothing like that at all. “
11:08:28 A. Department of Water Resources oryoucangoon  13}1z:52 THE COURT: Mr. Schmidt?
3 their website or go down there to the Department of 11412:53 MR. SCHMIDT: These are publicly available.
4 Water Resources. 4  There's indicia of reliability. They do meet the
11:09:25 Q. Andis the information contained in the 5 business records requirement. The person who creates
6 reports generally reliable? 6 themis required to file them and record them. | do
11:0%:3% A.  Yes. 7 believe that they meet the business records exception.
11:09:38 Q. Okay. And what area or region do these well 11113:18 THE COURT: Well, the keeper of those business
9 drillers reports relate to in Exhibit No. 62? 9 records has to say that. The keeper of the business
11:03:40 A.  What region? 10 records would have to testify or someone who has custody
11:09: 44 Q. Yeah. Relative to where the subject property 11 of those records would have to testify.
12 s, the Gideons' property. 11413: 42 MR. SCHMIDT: | believe that they are public
11;0%: 98 A.  This looks like the upper well, what we would 13 records of vital statistics as well, and that the other
14 call the upper well. 14 exceptions rule under idaho Rule of Evidence 803, they
11;0%:56 Q. And you're referring to Exhibit A1? 15 have circumstantial guarantees of trustworthiness. They
11:09: 58 A Al 16 concern a material fact, they're more probative than
11:09: 5% Q. Okay. And the next one? 17 other evidence obtainable through reasonable efforts,
11:14-08 A.  Looks like the hydrofrack report for the upper 18 and admission will best serve justice.
19 well. 1113418 | also think that they qualify under 902(5),
11:20: 20 Q. Okay. And the next one? 20 an official publication. It's a publication purporting
11:14: & A. It's the same charted hydrofracking report. 21 tobeissued by a public authority and it can be
11:10: 22 Q. And A4, the next one? 22 confirmed by going to the website, and ancient records
11:10: 28 A.  Looks like the lower well, | believe, by the 23 aswell. | believe that at least some of these are over
24  depth. 24 30 years old. But to the extent they aren't, they are
11:14: 25 Q AndA5? 25 all quite old. And again, that would, | think, help get
290 292
11:10:41 A. A5, believe, is the first well that was 1 them admissible under the other exceptions requirement
2 drilled that was dry. 2 because there are circumstantial guarantees of
11:10:58 Q. And you refer to the first well. What are you 3 trustworthiness.
4 talking about there? 11112:24 MR. BISSELL: Your Honor, first of all, they
1:19:58 A.  I'msorry, the upper well that they first 5 don' fall under 803(24). If they do, you got to give
6 drilled. | don't know how to say it. 6 notice to the other side. Secondly, all those other
11:11:0¢ Q Isit— 7 things may apply, like they're over 30 years old, that
11:11:18 A. Okay. | thinkit's the dry well, the first 8 sort of thing, but you still have to have somebody
9  dry well that he drilled. 9 certify they're a authenticate copy of a public record.
11:11: 710 Q. Isitthe one that had — that you later 10 Theydidn'tdothat. It's a simple thing to do; it
11 placed the pump in or is it one that is no longer there? 11 wasn't done.
1101102 A. |believe it's one that's no longer there. 142 MR. SCHMIDT: These documents were provided as
11:11:38 Q Okay. 13 an exhibit as Exhibit A to the expert report of
11:11:3H A. The610. 14 Mr. Barden.
11:11:46 Q. And A8, if you know which one that is. 11fs:d6 THE COURT: You have to ask more questions,
11:11: 46 A. Okay. Looks like the same one. | think | got 16 Mr. Schmidt. I'm going to sustain the objection at this
17 two of the same. 17 time.
11:12:48 Q  Okay. And A7? t1s: 118 MR. SCHMIDT: Q. Are these an official
11:14: 10 A. A7 looks like the upper well. 19 publication issued by a public authority, Mr. Barden?
11:13:20 MR. SCHMIDT: Okay. And motion to admit 11f15:% A. Yes.
21 Exhibit 62. 11415:24 Q. And can this information be confirmed by going
11:14: (Plaintiffs' Exhibit 62 offered.) 22 to the website that you earlier referenced?
11:14:28 MR. BISSELL: Objection, your Honor. It's — 11f1s; A. Yes.
24 there's lack of foundation. It's hearsay. The 11)15:24 MR. SCHMIDT: Move again to admit under Rule
25 certification of public records, there's no 902(11) 25 902(5).
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11:1%:33 (Plaintiffs' Exhibit 62 offered.) 1 comect?
11:14:32 THE COURT: Before we go any further, | need 11tz0:42 THE COURT: Correct.
3 togo to chambers — oh, | found it. 11120:43 MR. BISSELL: Okay. Thank you, your Honor.
11:14:04 1 don't believe these are a public — | don't 11t20:44 THE COURT: Thank you.
5 see this as official publication. It's not issued by a 11420:59 MR. SCHMIDT: Q. When did you first meet
6 public authority. These are filled out by well 6 Brian Farley?
7 drillers. They would have met the public records 11}20:57 A. About 19 - or 2017.
8 exception if they had been certified, but they are not 11120:58 Q. And what were you contacted for?
9 certified. 11121:09 A. Justto do some work on his property and he
11:17:80 MR. SCHMIDT: Exception No. 14 to hearsay, 10 was getting ready to sell, so we were going to try and
11 then, records of documents that affect an interest in 11 get the upper well functioning.
12 property. 1121112 Q. Did he indicate whether or not he was having
11:17:98 THE COURT: Exhibit — I'm sorry, is that 13 any water supply issues?
14 eight— 11f21:44 A. Yes, he had.
11:14:65 MR. SCHMIDT: Fourteen, subsection 14 of 1tz 46 Q. And about how many times did you work on the
16 806 — or 803, sorry. 16  well system while it was owned by Mr. Farley?
11:14:97 THE COURT: [I'll admit them. 11t21:47 A. Probably half a dozen.
11:14:38 MR. BISSELL: Your Honor, may | be heard? 11421:48 Q. What did Mr. Farley tell you about the wells
11:14.49 THE COURT: Youmay. And you may put your 19 inthe area of his property?
20 objection on the record. 11121:20 A. Water's hard to find and he finally had to go
11:14: 21 MR. BISSELL. All right. First of all, your 21 down to a lower property to drill to find good water for
22 Honor, we're talking about the hearsay, that's — we're 22 the house.
23 putting the cart before the horse. First they have to 11421:23 Q. Andis that consistent with the well drillers
24 be authenticated, and they're only self-authenticating 24 report logs?
25 ifthey fall under one of the things under 902(4), and 11121:256 A. Yes.
294 296
1 it talks about certified copy of public records, but 11421:5d Q. And when we talk about the upper well, | know
2 it's got to be certified. 2 you've been involved in this dispute and deposed. Do
11:14:53 And moreover, some of these documents, 1 mean, 3 you know which well we're referring to?
4 they're made by well drillers. Ve don't know even who 11l22:04 A. |believe that it is the Exhibit A6.
5 didit. |guessit's a hydrofracturing log. There's 11}22:25 Q. Butits location?
6 one that says Department of Ecology on it. That's why 11122:26 A. Oh,I'msorry. Say again.
7 you go through the process. | mean, it's set forth in 11422:27 Q. Where s its location relative to the former
8 the rules here's what you do to get these certified 8 Farley residence, current Gideon residence?
9 public records in. 11122:39 A. It's just up off — just up by the house. Is
11:1%: 140 THE COURT: | should make the exception as far 10 that what you mean?
11 as the well drillers report. | will accept A2 and A3. 11bzz: 461 Q. And the lower well is located where?
12 Court will sustain objection on — 22: 42 A.  Approximately 2,000 feet below the house on
11:19: 48 MR. SCHMIDT: The objection is sustained as to 13 another piece of property.
14 which portions? 11422: 44 Q. Okay. Whatdid Mr. Farley tell you about the
SEESLTY 5] THE COURT: The fracking, hydrofracturing log. 15 upper well?
11:19: 46 MR. SCHMIDT: Okay. 11422:46 A.  Well, that it was dry and that it was dry when
11:15:4Y THE COURT: And the subsequent graph. 17 they drilled it. They tried to make it work and it
11:20- 18 MR. BISSELL: Your Honor, I'm just a little 18 didn't, so they had it hydrofracked, and that's when we
19 unclear of exactly what's in, what's out. If you can... 19 came in after it was hydrofracked, to see if it had
11:20:20 THE COURT: Yes. The Court's admitting the 20 worked and would make any more water.
21 exhibit, specifically what's referred to as page A1, A4, FEREET Q. Did you — were you able to locate any records
22 A5, A6, and A7. 22 of hydrofracking ever actually having occurred?
11:24: 28 (Plaintiffs' Exhibit 62 (page A1, Ad, A5, 11123: 28 A. I've never seen it work.
24 A8, and A7) admitted.) 11)23:24 Q. Butdid you find any records regarding
11:24: 85 MR. BISSELL: One, four, five, six, and seven, 25 hydrofracking ever actually occurring on the upper well?
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11:23:31 A.  Yes. 1  knows.
11:24:32 Q  Okay. And were you able to evaluate whether 11}26:32 THE WITNESS: Typically, the average gallons

3 or not hydrofracking worked to make the well no longer a 3 per minute that a bank or a financial institution and

4 drywell? 4 the magic — kind of magic number that we look for is a
11:23:49 A. |don'tthink it worked onit. | can't 5 minimum of 5 gallons per minute.

6 understand the hydrofrack's report, how he did it, but 11)26:48 MR. SCHMIDT: Q. Okay.

7 itdoesn't look like it made any more water, and | know 11}26:4% A. For household.

8 that it didn't pump any more water. 11§26:48 MR. BISSELL: Objection. That called for
11:23:59 Q. Ifyou'll tum to Exhibit 62, A1. And do you 9 hearsay and move to strike.

10 see where it says the location of the well on the 1126510 THE COURT: Overruled.

11 paragraph 3?7 11427:d0 MR. SCHMIDT: Q. Did Mr. Farley ever mention
11:24:82 A. Yes. 12 anything to you about dry wells that he had drilled?
11:24:3 Q. And which well would this be, Exhibit A1? 11127:18 A. Yes.

11:24: 3 A. I'mnot sure by the lot and -- or the — | 1142714 Q. Whatdid he state?

15 believe it's the upper well, the 700 footer. 11)27:1tb A. He had a dry well before this well, the upper
11:24:546 Q. Okay. And what was the — what was the 16 well, which | wasn't aware of at the time, but he did

17 measured flow after it was drilled, or where is that 17 drill one before that also, before the upper well, which

18 indicated on the well drillers report? 18 isalsodry.

11:25: 060 A. Upat-—11istheyield or gallons per 11t27:30 Q. Okay. | want to talk about the lower well

20 minute, and it shows a half to 1 gallon per minute. 20 history now. Did Mr. Farley talk to you about the lower
11225 24 Q  Okay. Would you describe that as a high yield 21 well?

22 oralowyield? Where on the spectrum is that in terms 11j27:22 A. Yes.

23 of-— 11427: @23 Q. And what did he tell you about its production
11:28: 24 A. It's at the bottom. 24 and history?
11:28:926 Q. Isthata pretty — 11427: 26 A. Thatit's a good well, that it's 5 gallons per
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11:23:14 A. It's low, very low. 1 minute plus.
11:25:28 Q  Is that a useful amount of water? 11427:52 Q. Ifyou'll turn to Exhibit 62, A4.
11:28:23 A. No. 11/28:08 Do you recognize that document?
11:23:24 Q. Could a normal household sustain itself on 11128:04 A.  Yes.

5 that much water? 11{28:08 Q. And what is that?
11:23:28 A. No. 11/28:168 A. Itlooks like the tower well.
11:28:27 MR. BISSELL: Objection. Lack of foundation. 11}28:17 Q. Andwhat was its yield when it was drilled?
11:23:28 THEWITNESS: Probably not. 11128:18 A. ltsays 2to 3 gallons per minute.
11:23:39 THE COURT: Holdon. Holdon asecond. The  11}28:2%9 Q. Okay. Did he tell you that he ever had this

10 question was, "Is that a useful amount of water?" 10 well hydrofracked?

11:28: 41 "No." 11428361 A.  No.
1124832 And then, "Could a nomal household sustain 112832 Q. Have you seen anything in the govermment

13 itself?" Mr. Bissell objected at that point. There was 13 records it having been hydrofracked?

14 ananswer. The answer is stricken. The objection 11}28:34 A. No.

15 sustained unless you have anything else on that. 11428: 45 Q. Could you describe to the Court the well
11:24: 318 MR. SCHMIDT: Q. Would a household of, say, 16 system as it existed in 2017 when you were first

17 four individuals who showers every day, does laundry, 17 requested by Mr. Farley to do work on it? What was its

18 waters a garden, would that be enough water to sustain 18 state when you arrived before you did any work on it?

19 that type of use? 11}28:¢0 A.  The lower well was the only well that filled
11:24:20 MR. BISSELL: Objection. Lack of foundation. 20 the 3,000-gallon reservoir that fed the whole upper
11:24: 24 THE COURT: Sustained. 21 house, the yard, and garden, and it was the prime well,
11:24:22 MR. SCHMIDT: Q. Do you know how much water 22 the only well that fed the residence.

23 s typically required for a household to operate? 11)29: 28 Q. And howdid it work vis-a-vis the cistern or
11:24: 24 MR. BISSELL: Objection. Lack of foundation. 24  the reservoir?
1:24: 25 THE COURT: Overruled. He's asking if he 11)29:25 A. Inside — so the reservoir sits up at the
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1 house and it has an electrical float that's just a set 301;.1,__1_;:_5_21 Q. And where were you when he requested that he *
2 of contacts that when the lower — when the float drops, 2 draftthis?
3 the contacts close, it sends a signal 2,000 feet down 11]32:58 A. Atmy office. He came in to pay the bill and
4 the hill to the well site where there's a controller 4  asked if | would write him something up on the results
5 that picks up the signal and fires the pump. And it's 5 and we would just call it a two-hour test.
6 thatsimple. It's either on or off by the float. 11433:06 Q. Andis —is this — could this letter be
7  There's no other way to tum it on or off. 7 misleading to somebody?
11:36:08 Q. Did Mr. Farley indicate whether the lower well 11123:18 A. Yes.
9 provided water to his residential property at that time? 11133:18 Q  How?
11:30:60 A. Yes. 11133:410 A. Because it doesn't say that after two hours it
11:39:dkl Q. And what did he say? 11 ran out of water.
11:30: 12 A. Itwas the only water to the property at that 1113342 Q. Did you know why Mr. Farley was requesting
13 time. 13 that you draft this?
11:36: 14 Q  And is that what your observation was as well? 11)33:44 A. Yeah.
11:30:4b A. Correct. 11133:45 Q Why?
11:30: 46 Q. Okay. Was the upper well hooked up to the 11433: 46 A.  Forthe sale of the property, to make it look
17 house at all? 17 like it was a good well up at the house.
11:39:48 A. It had been, it looked like at one time, but 11}33;4f Q. Howdid you feel about drafting that letter?
19 it wasn't when we arrived and we actually hooked it back 11133:49 A. Ifeltlike crap, but | did it.
20 up, so | believe it was hooked up at one time. 11433:20 Q. What did Mr. Farley tell you about his plans
11:39: 21 Q. Okay. Did you perform a weli test on the 21 in 2017 regarding the upper property?
22 upper well to determine whether it was productive? 11}33. 82 A.  Well, he wanted to try and use the upper well
11:26: 28 A. Yes, we attempted to. 23 and keep the lower well for the sale — or for a sale.
11:30:24 Q. Okay. Could you describe what you did? 11)34: 24 Q. Would the upper well provide adequate water
11:34: 25 A.  Well, we attempted to do a four-hour well test 25 for residential purposes?
302 304
1 and so we put our pump in, we started pumping, we pumped SUETERN A. No.
2 the column of water out, got it down to nothing or out 1142412 MR. BISSELL: Object. Lack of foundation.
3 of water, and then could never get it to recover to pump 11}34:18 THE COURT: Ask another question. Sustained.
4 any more out. 11034:24 MR. SCHMIDT: Q. What type of use could you
11:24:15 Q. Howlong did it take to pump the water column 5 make with the volume of water that was being produced by
6 out? 6 the upper well?
11:31:1% A.  About two hours. 11438:3€ A. None.
11:31:48 Q. If you'll turn to Exhibit 54, please. Do you 11:33:58 Q. Ifyou'll tum to Exhibit No. 26, please. And
9 recognize Exhibit 547 9 this document has been already admitted as evidence.
11:37: 60 A. Yes. 10 It's the Amended Notice of Claim to Water Right. Do you
11:37: dlel Q. Did you type this letter? 11 know what this reflects — or sorry, this water right
11:31.082 A. Ididn't type it, but | wrote it. 12 lists a place of use.
11:32: 48 Q. And is what you wrote technically true? 11135:43 Is the place of use accurately listed for the
11:31: 14 A. ltis technically true, but it's misleading. 14  lower well?
11:32: 716 Q. Is there information missing to make it 11fas: {6 A. No.
16 entirely true or to make it not misleading? 11435:46 Q. Andwhy is that not accurate?
11:31: 47 A. Yes. 11i3s: 45 A.  Well, he's stating that it's for trough water
11:33:48 Q. Whydid you create — why did you type up 18 or stock water.
19 Exhibit 547 11t35:40 Q. And in working on this water system, did you
11:32: 20 A, Well - 20 become familiar with the various components and where
11:33: 2 Q Wait. Did somebody request that you type it 21 everything was piped?
22 up? 11)36:82 A.  Yes.
11:31:28 A.  Brian asked me to write something up for the 11}36:28 Q. Okay. And why is that inaccurate?
24 test because we abandoned the four-hour test at the 11t36: 24 A.  Well, just the way that it's -- the way that
25 time, and that was it. 25 the piping is that he — you can't pipe through a
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1 trough. | mean, | don't understand what he was trying 50 1 2ifit's pumped, it would come around and go down the .
2 tosay anyway, but... 2  hillif that's where it had to go.
11:34:23 Q. Where was the lower well reflected in this — 11)38:43 It's going to go to the easiest place, so well
11:34:24 A. The lower well at the bottom. 4 number 1 and number 2 are tied together up at the top
11:3¢:36 Q. Where was it pumping to? 5 outside of the reservoir and going to one pipe.
11:36:36 A. Tothe very top at the house. 11}39:08 Q. There's been testimony that there's a hydrant
11:34:3% Q. Andis that true during your — from 2017 when 7 on parcel T, which is the parcel below the Gideons'
8 vyou started working on the well up to when he sold the 8 parcel. Are you familiar with what I'm talking about?
9 property? 11}39:19 A. Yes.
11:34:40 A. Yes. 1ita9:40 Q. Okay. If you'dturn to Exhibit 33, please.
1:a3¢: 44l Q  And how many times did you work on the 11 Areyou there?

12 property again during that period? 11b2s. 42 A. Yes.

11334 48 A.  Many times. 11t39; 43 Q. Okay. Do you recognize what's depicted in
11:34 564 Q. M. Farley has claimed to have turned the 14 Exhibit 33?

15 water off at the cistern from the lower well in 2017 11t39: 4D A.  Yes.

16  just prior to closing. Do you have — based on your 11139: 46 Q. Okay. Where is the hydrant located on

17 technical expertise and your work on it, is that 17 parcel T?

18 accurate? 11139:48 A.  Upin the — what would be the northeast
11:31:49 MR. BISSELL: Objection. Lack of foundation. 19 comer.

11:37:20 THE COURT: Overruled. 11140:20 Q. So between the cistern and the lower well?
a2 THEWITNESS: No, | don't believe it's 11140:24 A.  Yes.

22 accurate. 11190:22 Q. Where is the hydrant?

11:37:23 MR. SCHMIDT: Q. Explain why that's not 11140:@3 A. Yes, it's roughly halfway.

24 accurate. 11140:24 Q. Okay. And how does that — how does it get
11:37: 25 A. Because | don't see how he could shut off a 25 its water?
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1 valve and not — and have any control over the pump. 111 40:19 A.  Well, the hydrant's only gravity fed from the

2 It's only controlled by a float which is on the other 2 pipe that goes up to the reservoir, so the water starts

3 side of the valve, and if the float went down with the 3 atthe bottomn, goes up through the piping, which is -

4 valve closed, you'd kill the pump. You'd deadhead the 4 the hydrants just in that line, and then on up to the

5 pump. It would be pumping against a closed valve. And 5 reservoir, but it comes in above the waterline, so it

6 then secondly, the way he has it piped on the outside, 6 can't syphon.

7  if the well number 2 had water and actually came on, it 11t40:37 Q. It comes into the reservoir above the

8 would actually just run down the pipe to well number 1 8 waterline?

O instead of going to the reservoir where it's supposed 11}40:39 A. The waterline comes in above ~- I'm sorry, the

10 to. 10 inlet pipe comes in above the waterline.

11:34: dldl Q. Can you explain that in a little bit more 11t40: 44 Q. Soit's dropping in from the air?

12  detail? 11180;42 A. Sothere's air, a air gap. And that means
11:34:6H8 A. Sotypically - 13 that the water can't syphon back out and down to the
11:34:d4 Q. Howdo they come in? Explain that. How did 14 hydrant, so the hydrant's not even live unless the pump

15 the water from the upper well and lower — 15 is on, other than what's gravity fed in the line. And
11:30: 46 A. Sotypically, if you have two wells, even if 16 once that's gone, it's gone.

17 you're pumping to two reservoirs, you would have two 1itar:dd Q. Okay. And if the — if there were a ball

18 pipes going in, one from each well, and that way you 18 valve turned to the off position, would water be able to

19 have individual flows and not fighting against each 19 flow out of the hydrant if the valve is closed at the

20 other. 20 top by the cistem?

11:38: 21 So the way this is piped in on the outside, 1 41:21 A. No. It would create a vacuum and prevent

22 there's one pipe coming into the reservoir. Both wells 22 water from coming back down the hill and just like

23 are piped in underground to that one pipe, and that one 23 holding your thumb over a straw and picking it up out of

24 pipe is higher or the highest point in the whole system. 24 water, you're going to pull the water out, but it will

25 Soif you're pumping water from, let's say, well number 25 create it from syphoning with a closed valve.
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11:41:493 Q. So under either one of those scenarios, either %9 1 being used on the well controls? 1
2 pumping or, | guess, just opening it against a closed 11444:12 A. Yes.
3 valve, those are not viable ways to use the hydrant? 11144:13 Q. And could you describe what that evidence was?
j1:44:04 A.  No. And there's no control of the pump at 11}44:14 A. Onthe second picture, | don't know if | can
5 all. Soeven if you tumn the hydrant on and manually 5 explain. So what we use this for is to jump the
6 jumpered the pump or made it come on, you still have no 6 contactor or the controller. And what it does is when
7 control. It's just coming on wide open and whatever 7 you put it on, you'll see a little spark, and when you
8 pressure it has to build. There's no control at all. 8 take it off, you'll see a little spark, and that's just
11:42:29 Q. You've made mention of jump switches being 9 the contact being made but it leaves a burn.
10 used to tum a pump on in your expert report. Could you 11444:40 Q. Isthat -
11 describe what a jump switch is? 11f44: 441 A.  You can tell when it's been jumped or arced
11:44: 92 A.  Well, it's a jumper wire and it's just a piece 12 because of the burn marks.

13 of wire bent in a U that allows us to make a contact, so 11164:463 Q. Isthat an acceptable — does that do any

14 you're just touching the two terminals that would be 14 damage to the — what are those switches called?

15 just like the float coming on, making a switch, making a 11445:86 A. The BW controller. Yes. Well, just the arc

16 contact. 16 is not good. | mean --
11:ad:97 Q. Would you tum to Exhibit 52, please. 11j45:0k7 Q Whyisn'tit good?

11:44:98 A.  Fifty-two? 11}45:48 A.  Well, because it's stray voltage. It's nota
11:42:40 Q. Fifty-two. There's three pictures there. 19 solid contact, so it can damage them. It can very — do
11:44:20 A, Yes. 20 alot of damage.

13:43: B Q. Let me know when you've had a chance to look 11445: 24 Q. There's been some reference to water being

22 atthem. 22 pumped to a trough. Is there a trough located between
31:43:28 A. Okay. 23 the lower well and the cistemn?

11:43: 24 Q. What are those three pictures of? 11f45:24 A. No.
11:43:25 A. The controls and jumper wires. 11445: 25 Q. Did you observe one at any point in time?
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11:43:24 Q. And when were those taken? 11145:49 A.  No, not until they told me there was one
11:43:22 A. Nottoo long ago, 6/10. 2 there.
11:43:33 Q. Are you —don't reference the exhibit. Do 11445:53 Q  Okay. Ifyou'll tum to Exhibit 57, please.
4 yourecall? 4 Do you recognize what that is?
11:43:35 A.  I'msomy? 11}46:09 A. Yes.
11:43:368 Q. Do you recall when they were taken? 11146:08 Q. Whatisit?
11:43:38 A.  Well, they were taken last time — last couple 11146:0% A. That's a water trough.
8 times | was down there. | don't know, honestly. 11}46:08 Q. Andwhere is that located?
11:43:49 Q  Wasit during the period of time that the — 11146:09 A. That's at the halfway frost-free hydrant.
11:43: 40 A.  Oh,yes. 11196:7H0 Q. Okay. During your work on Mr. Farley's
11:4%: 46l Q. That the Gideons owned the property? 11 property from 2017 up to 2019, was there a trough in
11:43:42 A.  Yes. 12 that location?
11:33:483 Q. And about how long ago? 11146163 A. No.
11:43:44 A. Couple years ago maybe. 11146:54 Q. When you initially started doing work for the
11:43:6 Q  Two years ago? 15 Gideons, was there a trough in that location?
11:43:46 A. Yeah, three years ago. 11}46: 46 A.  No.
115438k Q. Okay. During the Gideons' ownership of the 11t46:47 Q. When you finally did observe a trough in that

18 property? 18 location, were -- was there any indication that it had
11:43:519 A. Correct. 19 been recently placed there?

11:44:@0 Q. And what — those jumper switches, are those 11}46:20 A. Yes.

21 yours? 11446: 21 Q. Andwhat was that — what would that be?
11:44:82 A. No. 11146:22 A.  Well, he propped it up on hoards to make it
11:44:83 Q. Do you know whose they are? 23 level and all the grass undemeath of it was still
11:44: 24 A.  No. 24 green. | mean there had never been watering. It's
11:44: 86 Q. Did you see any evidence of jumper switches 25 never pushed into the ground. It's never settled, so it
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reservoirs at the top. The only way to share it evenly
would be to -- for the Gideons to have control of it, to
equaling it out, because every bit of it goes to the top
and if Brian wants to take it before he gets there, then
he can, so there's no feasible way to control either —
either way, other than just it pumps up to the reservoir

1 was just placed there. 11f49:3 Q Whichwe —
11:45:52 Q. And assuming that the valve at the cistern was 11t49:42 A. It's probably, you know, every other month at
3 turned on, does using that trough without turning on the 3 least
4  pump cause any problems that — at the cistern? 11149:44 Q. Which week did you put in two new controllers?
11:47:16 A. Yes. 11149:48 A.  Well, just three weeks ago.
11:41:16 Q. Could you describe what those problems are? 11}49:46 Q. Three weeks ago you put in two new
11:41:1% A.  Well, whenever you drain the line, you 7 controllers?
8 introduce air into a waterline, so if he's halfway down 11149:58 A. | came back in and came back a week later
9 the hill and he's pulling the water down to the trough, 9 after a storm and had to put another one in.
10 it's inducing air, so now the pump comes on and it's 11fae:40 Q. And you talk about storms. How do storms
11 trying to push this air up and over the valleys because 11 affect the switch?
12 nothing's —it's not just straight up and down, the air 11150: 02 A.  Well, because we have a phone wire that's
13 gets trapped. So when he does that it -- pump comes on, 13 2,000-feet long in the ground with splices, the way that
14 it pushes all the air up, compresses the air and just 14 these controllers work is they — | don't know if | can
15 causes all kinds of icky stuff with the piping. You can 15 explainit. But anyway, ground is a reference, if that
16 blow piping up with air trapped. 16 makes any sense. They're reading continuity through
11:47:867 Q.  Sowith Mr. Farley's desire to share this well 17 ground. So any short, any lightning, any power surge,
18 andto use it, is that attainable — sorry, does that 18 any brown out, any arcing, can mess up the controller.
19 work, a shared well system? 19 It fries them.
11:44:20 MR. BISSELL. Objection. Lack of foundation. 11150:20 So typically, what we have seen up there is we
21 It's ambiguous. 21 think it's lightning strikes anywhere and it gets the
1129882 MR. SCHMIDT: Can | restate my question? 22 phone line because it's not properly grounded and
11:46:@3 THE COURT: You may. Go ahead. 23 installed and takes them out.
11:a: @4 MR. SCHMIDT: Q. As this system is 11}s0: 24 Q. Could it be anything else?
25 constructed, is sharing of water from this well system a 11}50:25 A. It could be the wiring at the source itself.
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1  viable option? 1 I mean, there's all kinds of things that it could be.
A. No. 11i51:02 Q.  Would the use of jumpers —
Q Whynot? 11}51:03 A.  Jumpers, just the way that — if you look at
A.  Because the way the well and the — the 4  the pictures of the controls, | don't know if | can go

say that, but the controls are a mess, electrically.

Q. The BW switches, are those going to be an
ongoing issue regarding their failure?

A.  Yes.

Q. And are you aware of whether or not Mr. Farley
had those same issues?

to the house, which is the way it's always been. A. Yes, hedid.
Q. Ifthe Gideons are awarded this lower well in Q. Anddid you talk with him about that?
this lawsuit and water rights pursuant to their A, Yes.

agreement, will the Gideons need acoess to the lower

Q. Did he tell you anything about his purchasing

15 well? 15 of those?
11:49: 16 A.  Absolutely. 11151:46 A.  Well, he would actually buy them himself and
114817 Q. Andis that a great need to have that access? 17 change him. He also told me that he actually fixed them
11:43: 18 A. Yes. 18 himself, which | don't know how he could, but...
11:49: 19 Q Why? 11)s1:48 Q. Would you consider that to be a material issue
11:44. 20 A. Because of the way it's been wired and, you 20 that would — that a buyer would want to know about if
21 know, there's a lot of work that will have to be done. 21 they were purchasing a well system?
11:49: 92 Q. And how frequently are you being called to 11151:22 MR. BISSELL; Objection. It's beyond the
23 address well issues for the Gideons? 23 scope of this witness' expertise and he's not been
11:49: 24 A.  Quite often. | mean, I've seen them twice in 24 identified to testify to that, your Honor.
25 one week, you know, to put in the two new controllers. 11ls2:25 THE COURT: 1 think — I'm going to sustain
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1 the objection. 1 cross-examination.
11:54:12 MR. SCHMIDT: Q. Did Mr. Farley make any 11i58:22 MR. BISSELL: Thank you, your Honor. Before |
3 statements about who he wanted to sell his residential 3 dothat, | just want to put on the record, because I've
4  property to? 4 heard some talk with regard fo it, to expressly state we
11:54:26 A.  He just made some general statements that he 5 are not agreeing to adjudicate water rights. That's
6 wanted to — or he needed to find the right people to 6 come up a couple times during the testimony and | just
7 sellitto. 7 want to make it crystal clear again. 1| know the Court
11:54:28 Q. And in what context was that stated? 8 doesn't have jurisdiction. | just want to be absolutely
11:53:39 A. Well, inthe — in — | guess the way | 9 clear.
10 remember it, what we were talking about was he was 114158: 40 THE COURT: Go ahead, Mr. Bissell.
11 having trouble finding people, or | asked him why he was 11tse 4 MR. BISSELL: Okay.
12 having trouble selling it, and he said that he wanted to 11)s8:42 CROSS-EXAMINATION
13  kind of pick the neighbor or pick his neighbor, and he 1115848 MR. BISSELL: Q. Now, Mr. Barden, you claim
14 wanted to find the right people that he could deal with. 14 you have an extensive history with the well system that
11:52:55 Q. And what did you take that to mean? 15 serves the residence, the subject residence, correct?
:54: 46 A. That he wanted to find somebody he could boss 11156:486 A.  Yes.
17 around and tell them what they could and couldn't do up 11458: 87 Q. But that's starting in 2017, though, right?
18 there. 11155:48 A. Correct.
11:53: 040 MR. SCHMIDT: | don't have any further 11}58:49 Q. Okay. And you don't know what was installed
20 questions. 20 or worked on prior to 2017, correct?
11:53: 21 THE COURT: Cross. 11lse; @1 A.  Correct.
11:5%. 22 MR. SCHMIDT: And | have my next witness that ~ 11}54:22 Q. Nevertheless, you believe you know the system
23 | might need to call now depending on how long you're 23 inside and out, correct?
24 planning on taking. 1145824 A. Correct.
11:53: 26 MR. BISSELL: It may take a bit. VWhat are we 11}59: 25 Q. Okay. And based upon that extensive history
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1 talking about, | guess? 1 and knowing it inside and out, you provided a couple
11:5%:22 MR. SCHMIDT: It's not quite 12:00 o'clock 2 declarations under penalty of perjury, correct?
3 yet 11}58:23 A. Correct.
11:53:24 THE COURT: Yes, 11:53. 11t5a;24 Q. Okay. And in the first — one of the things
11:54:3D MR. BISSELL: Canl go? 5 you said in your first declaration is that you said
11:53:36 THE COURT: Are you asking to do something 6 there was no ball valve, didn't you?
7  right now? 11t59:37 A. Correct.
11:53:38 MR. SCHMIDT: | want to call my next withess 11159:38 Q. And your company installed that ball valve.
9 if he's not going to take — 11)59:3 A. 1don't believe we did.
11:53: 40 THE COURT: ©Oh, you mean call him on the 11159:40 Q. But you said there's no ball valve.
11 phone? 11459:3 A. ldidn't believe there was a ball valve, no.
11:53: 42 MR. SCHMIDT: On the phone. 1115042 Q. Okay. Butwe provided you pictures showing a
11:53:48 THE COURT: Okay. 13  ball valve box and a ball valve, then you agreed, yes,
11253 4 MR. BISSELL: Oh, okay. 14 indeed, there's a ball valve.
11:53: 45 MR. SCHMIDT: So we're not waiting. 11l5a:465 A.  There must be, yes.
11:53: 46 THE COURT: We talk about calling witnesses o 11}55: 46 Q. Okay. And while you acknowledged that the
17 the stand, and so, yes, you may step out of the 17 ball valve existed, you've also stated that it was
18 courtroom to call your next witness if this is going to 18 completely buried and could not be turned on without
19 make things more efficient. 19 carefully excavating down through 3 feet of dirt; isn't
11:53:20 MR. SCHMIDT: Yes. 20 that what you've stated?
11:53: 21 THE COURT: Wel'll take a brief recess. 12to0: 21 A. believeitis 3 feet down in a valve box
11:53.22 (Recess.) 22 that was buried.
11:59: P THE COURT: Back on the record in Gideon 12100:23 Q. You testified in a declaration that it was all
24 versus Farley, CV28-20-2076. Court notes the presence 24 dirt, all the way down to the valve, didn't you?
25 of counsel and the parties. You may start your 12{00: 25 A. No, | don't believe that.
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12:04:21 Q  Okay. 1 haven'tdug it up?
12:00:32 A. Thevalveis in ariser orin a valve box that 12}03:32 A.  |still don't understand what you're asking.
3 isburied. 12}03:38 Q. You understand what the top of the valve box
12:00:54 Q. Okay. Take alook — take a look at 4 is?
5 Exhibit 50, if you would. 12103:45 A. Yeah.
12:01:18 And can you verify that's a second declaration 12}03:46 Q. Okay. You know what the surface is?
7 that you executed in this matter? 12103:4% A. Yeah.
12:01:28 A, Yes. 12403:48 Q. You don't know what the distance is between
2:01:29 Q. Allright. Take a look at page 4, please, 9 the surface of the ground and the top of the valve box,
10 paragraph 4. Well, let's go back to page 3 — or, yeah, 10 doyou?
11 paragraph 3. And you see there in the paragraph where 12403: 4l A. Correct.
12 you say, the last two paragraphs — sentences, "The 12}03: 42 Q. Okay. And you further testified in your —
13 letter and pictures were then provided to me. None of 13 one of your declarations, your first declaration, that
14 these pictures had previously been provided to 14 the hydrant on parcel T is gravity fed, and the only
15 Plaintiffs or myself before April 14th, 2021." 15 water you could get to was limited to what's in the pipe
12:01: 516 Did | read that correctly? 16 between the hydrant and the cistemn; isn't that what you
12:0]: 567 A.  Uh-huh. 17 said?
12:04. 048 Q. Allright. Then go to the next page. 12404:28 A. Correct.
19 Paragraph 4, quote, "The pictures revealed that 12404: 49 Q. And then we provided you a photograph of water
20 approximately 3 feet below the surface of the soil a 20 coming out of the hydrant, didn't we?
21 ball valve was indeed installed," period. Because of 12i04: 21 A. Yeah.
22 the depth of the valve and because it was completely 12}04: 22 Q. So then you testified in a second declaration
23  buried, it could not be turned" off — "on and off 23 itis possible to use the hydrant by turning it on at
24 without carefully excavating down to the valve through 3 24 the wellhead, didn't you?
25 feet of dirt," period. This type of excavation would be 12104:26 A.  You can't turn the hydrant on from the
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1 difficult and it would leave signs of excavation for 1 wellhead.
2 many months," period, close quote. 12}04:42 Q. Okay. You cantum it off, though, down at
12:02:33 Did | read that correctly? 3 the pump house, right?
12:04:34 A. Yes. 12105:04 A. No.
12:09:39 Q. But it's not true; you don't have to excavate 12405:09 Q. Isn't that what the jumper things are for?
6 down 3 feet of dirt to get down to the valve, do you? 12}05:08 A. The jumperis to test the unit.
12:03:38 A. Totum it off, you probably would. 12}05:07 Q  Okay.
12:04:48 Q. So you think the valve box is full of dirt to 12105:08 A.  You're not supposed to tum it on or off,
9 this day? 9 period
12:07:40 A.  No, the valve box wasn't full of dirt. 12405: 10 Q. But you can turn it on that way, can't you?
12:07: 41 Q. Okay. 12405 il A. Yeah, you could fire it that way.
12:09; 42 A.  The top of the valve box was buried and you 12405112 Q. Yeah, so look at your second declaration then,
13 could not reach the valve with your hand or anything 13 pageb
14 else to the ball valve, so you had to reach down there 12}05: 44 A.  What page?
15 toreachit. 12}05:4H Q Page5.
12:01:3168 Q. And the top of the box, the valve box, you 12f05: 46 A.  Orwhat section or...
17 assume, is a few inches from the surface because you 12}05: 47 Q. Just page 5 right now. And so look at the top
18 haven't dug it up; isn't that true? 18 of page 5 where it says, "Running the lower well to put
12:03:9 A. Iknow it was buried. 19 the waterline under pressure." Do you see that?
12:03: 20 Q. You assume it's a few inches from the surface, 12405: 20 A.  Uh-huh.
21 the top of the valve box, don't you? 12405: &1 Q. Itsays, quote, "It is comect that if the
12:03: 22 A. ldon't assume anything. | don't know what 22 lower well is turned on at the well itself and the valve
23 you're asking. 23 at the cistern is turned to the closed position, it
12:04: 24 Q. Isn'tit true that you assume the top of the 24 would result in the well running and pumping water
25 valve box is a few inches from the surface because you 25 through the open hydrant if it were also in the open
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1 position.” 12i08:14 Q. Okay. Andthen as of — at least as of May
12:08:52 Did | read that correctly? 2 28th, 2020, you felt — let me see. Let me strike that.
12:08.:58 A. Correct. 12108:38 You've also stated that the well was producing
12:05:54 Q. Okay. 4 one and a half to 2 gallons per minute as of June 10th,
12:08:58 A. That's not normally how you would run 5 2019, haven't you?

6 anything. That's not a normal anything. That would be 12108:56 A. Say again.

7 somebody manually going down there and — 12108:5 Q. You have also stated that the upper well was
12:04:08 MR. BISSELL: Your Honor, nonresponsive. Move 8 producing one and a half to 2 gallons per minute as of

9 tostrike, please. 9 June 10th, 2019, correct?
12:04: 110 THE COURT: You can ask him not to keep 12i0a:40 A. No.

11 talking. The last sentence will be stricken. 1250966 Q. Okay. Take alook at Exhibit 51. Is that a
12:04: 42 MR. BISSELL: Q. Now, in your first 12 letter you wrote, Mr. Barden?

13 declaration, you may recall you said that when you 1z2toe: A3 A.  Yes.

14 actually tested the well on July 17th, 2017, after a 12)0s: 74 Q. And the date of that letter is — or statement

15 short period of time, a few minutes, it went completely 15 is May 28th, 2020, correct?

16 dry. 12)09: 46 A. Correct.

12:04: 57 A. Correct. 120947 Q. And if we go down to the fourth paragraph, it
12:04: 38 Q. s that what you said? 18 says — wait, so this pertains to the upper well,
12:04:3189 A. Yes. 19 correct?

12;04: 20 Q. Okay. Then, in fact, you said that that told 12109: 20 A. No, that's the lower well.

21 you that its yield had not changed from its initial 12400: 21 Q. Sowhen you say, "Brian had" brought —

22 drilling and testing, correct? 22 “bought several controls from us for the main lower
12:04:28 A. Correct. 23 well. We had also worked on the upper well, which did
12:04:24 Q. Which was one and a half to 1 gallon per 24 not make enough water for the house, one and a half to 2

25 minute, correct? 25 gallons per minute on around 6/10/2019."
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12:04:59 A.  Correct. 12110:08 A. That's just off of the well report.
12:0§:52 Q. Okay. Let's take a look at that Exhibit 62. 1zti0:02 Q  What?

3 | think it was 62. Yeah, A1, the well drillers report. 12410:03 A. That's just off of the well report.

12:07:14 A. Okay. 1z2}10:04 Q. Okay. But you were stating in this letter —
12:01:18 Q. Would it be typical to submit a well drillers 12}10:08 A. I'mjust reading it off the well report.

6 report saying the volume is one half to one gallon per 12} 10:08 Q. Nevertheless —

7 minute if it ran dry after a couple of minutes? 12}10:08 THE COURT: Hold on. Hold on. We can't falk
12:07:28 A.  Well, if it ran dry after two hours of pumping 8 over each other —

9 itand we pumped the column out, and then it ran dry, 12110:19 THE WITNESS: [I'm sorty.

10 yes. 12ti0:110 THE COURT: — Mr. Barden. Let him finish his
12:01: 56 Q. You said "a few minutes" in your declaration. 11 question; otherwise, it's very hard for the court
1z:07: 92 A. |understand that. 12 reporter. And, Mr. Bissell, let him finish his answer,

12:07: 48 Q. Okay. So thatwaswrong? 13 okay?

12:07: 44 A. Yes. 1zfi0:44 MR. BISSELL: 1 will, your Honor. Thank you.
1z:01:45 Q. Okay. 15 Sorry.

12:07: 46 A. Itactually was part of the — that's why | 12110:46 THE COURT: Thank you.

17 did the second one because the first one was not 12)10: M7 MR. BISSELL: Q. Mr. Barden, itis

18 correct. 18 nevertheless the case that, on May 28th, 2020, you wrote
12:07:40 Q. Well, actually, after you did the first one on 19 the statement that said the upper well produced one and

20 your first declaration, you saw Exhibit 54; isn't that 20 a half to 2 gallons per minute on or around 6/10/2019,

21 true? Take alook at that. That's your letter, right? 21 isn't that true?

12:08: 82 A. Correct. 12}10: 22 A. That's comect.
12:05:@8 Q. And it was after that that you signed a second 12410: 83 Q. And as of June 18th, 2021, you did not know

24 declaration, said it ran for two hours; isn't that true? 24 whether or not the upper well was providing water to the
12:08:25 A. Correct. 25 cistemn, correct?
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12:18:59 A. Correct. 12)15:1% A. Correct.
12:19:52 Q. Now, your flat rate for conducting a well test 12}15:28 Q. Isthat correct? Okay.
3 was 500 bucks, right? Well, back in 2017. 12415:38 You don't know the source of water that the
1z:11:04 A. Possibly. 4  Farleys had between '95 and '99, correct?
12:1]:08 Q. Okay. And you charged Mr. Farley for a well 12415:48 A.  Correct.

6 test, correct? 12415:46 Q. And nobody — well, strike that.
12:11:17 A. Correct. 12415:58 Do you recommend that buyers perform a well
12:11:18 Q. Okay. And he paid you for the well test? 8 test before purchasing a property?
12:11:19 A. Correct. 12}15:59 MR. SCHMIDT: Objection. Goes beyond the
12:311:10 Q. Okay. And he asked you to write the letter 10 scope of direct.

11 that's Exhibit 54, right? 124154 THE COURT: Overruled.
12:11:.42 A. Correct. 12416: 612 THEWTNESS: Yes.
12:11: 43 Q  You voluntarily did so? 12416: 183 MR. BISSELL: Q. And Mr. Farley also told
12:11: 7 A.  Yep. 14 you, correct, that he thought he was going to have to
12:14:46 Q. Did not threaten you? 15 deal with sharing the water from the lower well, didn't
12:11: 346 A. Nope. 16 he?
12:11: 407 Q. Did not threaten to hold payment if you didn't 12416: 7 A. He had mentioned about sharing it, yes.

18 write it, right? 12f16:48 Q. And we might have covered this, but just in
12:11:48 A. Nope. 19 case we didn't, there's lots of things that can cause a
12:11:20 Q. He didn't intimidate you? 20 BW switch to fail, including lightning, power surge, low
1z:11: M A. Nope. 21 voltage, high voltage, or a break in the wire, correct?
12:11:22 Q. You knew he was planning to sell his house? 12416:22 A. Correct.

12:11.28 A.  Yep. 12}16.28 Q. Okay. Now, you testified earlier that you
12:1]: 24 Q. And but you felt the letter's misleading? 24 said banks like to see 5 gallons a minute, right?
12:14: 26 A.  Yes. 12017:26 A.  Well, banks, they won't loan — typically
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12:19:43 Q. But you nevertheless wrote it? 1 won't loan anything on less than 5 gallons per minute.
12:1]:48 A. Yes. 12417:12 Q. Butyou don't know if a home that is
12:13:18 Q. Mr. Barden, if you'll please turn to Exhibit 3 getting — can get by with less than five gallons per
4 EE 4 minute if it's a stored system for the water, correct?
12:13:4% A. EE? 5  You don't know that?
12:14:46 Q. Yeah, EE, double E. Should be two — let's 12117:28 A. ldon't know that.
7 see, should be two pages. 12417:27 Q. Okay. Butcisterns are common?
12:14:08 A.  Okay. 12417:28 A. Correct.
12:14:09 Q. Allright. And can you identify what 12417:29 Q. Okay. Have you ever read the Amended CC&Rs to
10 exhibit — this Exhibit EE is, Mr. Barden? 10 see what they say about the lower well?
12:14: 10 A. It's justaletter that | wrote. 12417:3 A. No.
1221412 Q. To Mr. Schmidt? 12017:42 Q. Now, | was a little confused here about
12:14: 13 A. Yes. 13 what — your testimony earlier. Sois it correct that
12:14: 114 Q. At his request, correct? 14 the — the way the water gets in and out of the cistemn
12:14: 45 A. Correct. 15 is through a pipe near the top of the cistem?
Q. Okay. And let me just ask it this way: Is it 12}18: 118 A.  Sothe - actually, the cistern has another
correct - s0 on or about September 10th, 2021, you were 17 pump that pumps it out.
doing something for the Gideons, right? 12}18:48 Q. Okay.
A. [Nods head]. 12}18:49 A. Soit only comes in and would always pump it
Q. Correct? 20 inoverthe top and drop so we have air gap.
A. Correct. 12}18:3H1 Q. Okay.
Q. Okay. And so am | correct that the problem 12]10:22 A.  Sothat no water could syphon that down.
with the flow from a pump can be caused by too much 23 That's the point.
24 water or air inducing into the line, pump cavitating, a 12}18: 94 Q. Because the water level's —
25 number of problems? 12118: 25 A. Right. There's a huge difference in
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1 elevation. 1 hand and be swom.

12:18:32 Q  Okay. 12}47:52 PATRICIA ANN ELLIS,
12:14:33 A.  So the reservoir's at the top. 12147:53 called as a witness herein,
1z;14:54 Q. Do you know what a clapper valve is? 1218754 having been duly sworn on oath,
12:18:55 A.  Aflapper valve? 12147:58 testified as follows:
12:14:56 Q. Clapper. 12)se:08 THE COURT: If you have a seat there in the
12:14:57 A.  Yes. 7 witness stand, Ms. Ellis. If you would state your full

2:18:58 Q Whatis that? 8 name and spell your last name for the record.
12:14:58 A. It'sjustacheckvalveora—it'sjusta 12}48:18 THE WITNESS: Patricia Ann Ellis, E-L-L-I-S.

10 flap. It's a one-way valve. 12458: 110 THE COURT: Go ahead, Mr. Schmidt.
12:19:dkl Q. So where is the check valve between the lower 12)38:40 DIRECT EXAMINATION

12 well and the cistem? 12148 MR. SCHMIDT: Q. Good afternoen, Ms. Ellis.
32:19:18 A. Thereis none. It's in the well. 13 I'm going to jump right into it so we can move forward
12:13: 14 MR. BISSELL: Okay. That's all | have, your 14 with this. VWhen did you begin working as a real estate

15 Honor. Thank you. 15 agent?

12:1%: 46 THE COURT: Redirect? 12148:46 A. 1974
12:14:4b7 MR. SCHMIDT: | don't have any questions, your — 12;48: 47 Q. And how do you know the Gideons?

18 Honor. 12148:48 A.  They were a referral to me from my broker at
12:1%: 419 THE COURT: Allright. May this witness be 19 thetime -

20 excused? 12}48:20 Q And-

12:18: 21 MR. SCHMIDT: Yes. 12te8: 21 A. —through Betty Zerba.
12:19: 29 MR. BISSELL: Sorry, | wasn't paying 12t46: 22 Q. And were you their real estate agent?

23 attention, your Honor. 12{48:28 A, Yes.

2:19: 24 THE COURT: May the witness be excused? 12t45:24 Q. Anddid you find any properties for the
12:19:2b MR. BISSELL: Yes. Sorry, your Honor. 25 Gideons to look at?
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12:18:51 THE COURT: Thank you, Mr. Barden. 1zta9:0d A.  Yes.
12:19:52 THE WITNESS: Thank you. 12t49:02 Q. Okay. What criteria were the Gideons looking
12:19:58 MR. SCHMIDT: Plaintiff is going to check to 3 forin a property, if you recall?

4 seeif Patty Ellis, the real estate agent, is outside. i2}49:14 A.  They wanted hopefully to find something out in

5 | called Ms. Ellis at 11:55 and she indicated to me that 5 the country with some acreage, and the home needed some

6 it's about a 20-minute transit time to get here. | 6 special amenities so Kathy can continue her hobbies of

7 don't know if you want to take — 7 quilting.

12:20:58 THE COURT: It's kind of early to take the 12149:38 Q. Okay. And did you identify some properties

9 break; otherwise, it makes for a very long aftemoon. 9 for them to look at?

10 We'll be in recess till she's here. Mr. Schmidit, 12449:40 A.  Yes.

11 contact the — knock on the door when she comes in. 12{49: 31 Q. Okay. And at some point in time, | understand
12:21: 02 MR. SCHMIDT: Wil do. 12 you forwarded Mr. Farley's property information to them;
12:21: 143 THE COURT: Thank you. 13 is that comrect?

12:21: 14 (Recess.) 12fas:dd A.  Yes.
12:04:96 THE COURT: We're back on the record in Gideon 12f4¢:45 Q. Okay. And how did you identify that property?

16 versus Farley, CV28-20-2706, about to call a new 12149:46 A. There was a price reduction in the Multiple

17 witness. 17 Listing Service. Mr. Farley's property was reduced to
12:37:78 MR. SCHMIDT: | want to apologize to the 18 899,000 and that was getting within the ballpark of what

19 Court. | coordinated with Mr. Bissell, who indicated he 19 we -- our goal was.

20 was probably going to take around an hour with 12450; 20 Q. And who did you communicate with on Farley's

21 Mr. Barden. And on that basis, | contacted Ms. Ellis 21 side of the transaction?

22 and he revised that to 30 to 40 minutes after that, but 1zts0: 20 A. |called the listing agent, Rob Elder.

23 atany rate, my apologies. Ms. Ellis, could you please 12150:28 Q. And did you schedule an appointment to look at

24 take the stand? 24 this property?

12:41:26 THE COURT: Ma'am, would you raise your right  12is0:26 A.  Yes,|did.
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2:50:21 Q. Did you look at the property with the Gideons, = 1 were during this second visit for you, first visit for =
2 or howdid that work? 2 Art Gideon?
12:56:23 A. The Gideons were in Ohio, so | went to preview 12153:33 A. Ivaguely remember — | have, to be noted, a
4 it with an appointment. 4 bad knee, so therefore, 1 did not walk down, but I'm
12:50:3% Q. And when you went to preview it, was § trying to remember that Art, and | think Rob was there
6 Mr. Farley there? 6 also, and Brian. They walked further down the hill, but
}:38 A. Yes. 7 there was a lot of emphasis on showing how the well
Q. And what did he do? 8 system worked.
A. Hewas very courteous and showed me the entire 12154108 Q. Did you — were the property lines pointed out
10 home and the surrounding. 10 to you from the top of the property or did you walk down
12156 46 Q. Were you shown the property lines by 11 below? How — what's your recollection regarding how
12 Mr. Farley? 12 the property lines were pointed out to you?
12:50: 98 A. Not at that time, no. 12154:43 A. Just pointed out visually.
12:50: 44 Q. Okay. Did he point them to you out — point 12454: 44 Q. Anddid he point out where — did he describe
15 them out to you at that time or not? 15 where the property lines went with respect to where it
12:51:08 A. lcan'trecall. 16 terminated down the hill, what the point of terminus
12:51: 67 Q. Okay. Sodid you wind up putting in an offer 17 was?
18 to purchase as a result of that — | forgot what you 1245448 A. Iwas not part of that conversation, so |
19 called it — preliminary viewing? 19 don't know what was said.
12:81: 20 A. Yes. 12454: 20 Q. Did you hear discussions regarding property
12:57: &1 Q. Okay. And what were the terms of that with 21 lines?
22 respect to contingencies? 12)55: @2 A.  Yes.
12:51: 23 A. There was a contingency that they have a 12155:88 Q. Okay. Were you aware whether or not there was
24 successful closing on their home in Ohio. And, of 24 supposed to be a lot line adjustment?
25 course, financing, and that Art and Kathy or one of them 12i55: 86 A.  Yes.
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1 would, by a certain date — | think it was the 5th -- 12}55:09 Q. Howwas that supposed to work?
2 would come out to view the property to see if it was 12155:12 A.  Mr. Farley represented to us that he was
3 like | described. 3 working on a lot line adjustment to include the acreages
12:51:54 Q. Soif you would turn, please —well, | guess 4  that - or the parcel that he represented to the real
5 so the offer was contingent on them viewing the 5 estate people.
6 property? 12]55:28 Q. Okay. So what did you do to confirm what the
12:53:0F A. Correct. 7 boundaries would be?
12:54:08 Q. Okay. If you would turn to Exhibit 4, please. 12}55:38 A. We asked and eventually received from the
9 Andwhat is Exhibit 4?7 9 listing agent a parcel map that showed outlined area.
12:59: 40 A. Exhibit 4 is the Real Estate Purchase and 1zis5:40 Q. If youwould tum to Exhibit No. 12, please.
11 Sales Agreement. 11 What is that?
2:59: 92 Q. And what's it dated? 1z2t86.02 A. This is — this appears to be an email to me
12:51: 48 A. Itis dated April 28th, 2019. 13 from Rob with an attachment.
12:5%: 44 Q. And this document's just signed by the 12156:44 Q. Okay. And what was this email in response
15 Gideons, but did Farley sign it too? 15 to—or, first of all, what is the attachment on the
12:51:46 A. Yes. 16 last page?
12:59: 47 Q. Okay. So after the Purchase and Sale 1286 507 A. |believe it's a copy of that parcel map that
18 Agreement was entered into, did you have occasion to 18 was drawn.
19 view it with one of the Gideons? 12486.48 Q. Okay. And did — so what did you request in
12:84:20 A. Yes, with Art. 20 Bxhibit No. 12?
12:52: Kl Q  Okay. And what happened in that viewing? 12)s8:241 A. lrequested a copy of where the property lines
12:53:. 89 A.  Mr.Farley was there and Art and | took a tour 22 would be amended to.
23 of the home and the premises, the outbuildings, and he 12457:23 Q. Andwhy did you request that?
24 liked what he saw. 12457: 24 A. Because it was represented to us that there
12:531: 25 Q. Did Mr. Farley show what the property lines 25 would be a change.
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12:87:01 Q. Okay. And so this email was in response to 3410_1 00:31 Q. [Ifyou'll tum to Exhibit 3, please. Do you 34\
2 that request and who wrote the responsive email? 2 recognize that document?
12:61:138 A. This - yes, it was passed through Rob. 01400:43 A.  Yes.
12:57:14 Q  Andwho — is Rob Mr. Farley's agent? 01100:44 Q. Whatisit?
12:51:25 A. Yes. 01}00:45 A.  The Sellers Property Disclosure and Condition
12:51:26 Q. And the attachment there, what does that 6 Statement.
7 depict? 01}00:5% Q. And as a real estate agent representing
12:57:28 A. Oh,I'm sorry. The attachment depicts that it 8 buyers, do you rely on the Sellers Disclosure Statement?
9 was a highlighted area of the change in the acreage. 01100:59 A.  Yes,wedo.
12:51: 40 Q  Okay. And so did you convey that information 01101:60 Q. Were there any red flags associated with the
11 to the Gideons? 11 disclosures?
1205742 A. Yes. 01l01:d@2 A. No,sir.
12:87:48 Q. Okay. Were you relying on that information in 01}01:43 Q. On Gideon 2019, at the bottom right-hand
14 terms of what the boundaries of the properties were to 14 corner of Exhibit No. 5, if you'll turn the pages to
15 be? 15 Gideon 2019, three-quarters of the way down where it
12:57: 46 A.  Yes. 16 says, "Has the property been surveyed?" Do you see
12:57: 587 Q. Okay. Did you see need to have your own 17 that?
18 survey done? o1}01:48 THE COURT: Did you say Exhibit 57
12:58:d10 A. That would have been entirely up to the 01}01:40 MR. SCHMIDT: Exhibit 4.
20 Gideons to request a survey. They seemed to acknowledge 01}o01:20 MR. BISSELL: Exhibit 3?
21 that this was sufficient, not to spend extra money doing 01(01: & MR. SCHMIDT: I'm sorry, Exhibit 3. I'm
22 asurvey. 22 sorry.
12:50: 28 Q. Did the Gideons have questions about the water 01401:23 THE COURT: Let's go there again, Mr. Schmidt.
24 system and wells that provided water to this property? 01t01:24 MR. SCHMIDT: Q. If you'll tumn to Exhibit 3,
12:54: 25 A.  Yes. 25 please. | think we identified this as the Property
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12:58:38 Q. Okay. And did you request information from 1 Disclosure Statement. So on Gideon 2019, do you see the
2 the seller related to the water system? 2 reference there to "Has the property been surveyed?"
12:54:38 A.  Yes. 01}02:43 A. Yes,|seethat.
12:58:34 Q. Okay. If you'll tum to Exhibit 5, please. 01l02:44 Q. Okay. And does it indicate that the property
5 What is Exhibit 5? 5 was surveyed?
12:5%:08 A.  Exhibit 5 refers to where Mr. Farley had the 01}02:48 A. No.
7 pumps and wells checked out in July of 2017. 01402:4€ Q. Okay. If the Farleys had disclosed that the
12:9%:18 Q. And you reference wells plural. Was it your 8 property had been surveyed, is that something you would
9 understanding that there was one well or two wells 9 have requested to see?
10 associated with the well system for the Farley property? 01}02:3 A.  Yes.
12:5%: 41 A. It'sa-Icantanswerthatyes orno. 'm 01}02:3k1 Q. Andwhy?
12 somy. | knew it was a well system, and because I'm 01}03:d2 A. For verification of the changes.
13 kind of new to Idaho, cisterns and how the wells work, 01}o03: 13 Q. Did Mr. Farley or his agent at any point in
14 | -it turned out to be two wells. 14 time disclose to you that the Gideons would not receive
12:5%: 85 Q. Okay. And the records for well repairs, do 15 the full water rights associated with the lower well?
16 they reference two wells? 01}03:48 A. No.
a1:04: 0y A. Yes. 01]03:367 Q. Was anything stated to you by Mr. Farley or
01:04:118 Q. Did Mr. Elder or Mr. Farley ever notify you 18 Mr. Elder that suggested the lower well would not be
19 that the entirety of the lower well was not going to be 19 going to the Gideons?
20 included in the sale? 01f03:20 A. No.
01:04: 21 A. No. 01}03: &1 Q. Did Mr. Farley or Mr. Elder state anything to
01s00:22 Q. Did they ever notify you that all water rights 22 you that would suggest Mr. Farley would retain rights in
23 associated with the lower well would not be included 23 the lower well?
24 with the sale? 01l03:24 A. No.
01:08. 26 A. No. 01103:26 Q. Did Mr. Farley or Mr. Elder state anything to
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1 you about Mr. Farley making recent filings with the 345[-_; 07:3 A.  Oh, okay. ¥
2 Idaho Department of Water Resources to change the place 01t07:32 Q. That's the agency disclosure brochure that you
3 of use of the water rights on the lower well? 3 provided the Gideons, right?
01:04:04 A. No. a1t07:34 A. Correct.
01:04:15 Q. Do you feel that you were misled by any of the 01}07:38 Q. And then if we look halfway down the first
6 information that was provided to you by Mr. Farley or 6 page there, it says that the folks can become your
7 Mr. Elder? 7 dlient by signing a buyer/seller representation agency
01:04:18 A. Yes. 8 agreement, right?
01:04:19 Q. And what specifically, or how were you misled? 01t07:59 A. Correct.
01:04: 40 A.  We felt that we were misled because there was o1io7. 40 Q. And the Gideons did sign one, correct?
11 aprocess in action to make changes and we were not o1bo7:di A. Correct.
12 notified in writing of what those were, whether they 01fo7:42 Q. Sothey became clients?
13 were approximate changes and ideas or a copy of the 01}0e;d3 A. That's right.
14 recording that he wanted to record. o1}oe:d4 Q. Okay. And you had an obligation, then, to
01:04:95 Q. Are you talking about the first Amended CC8Rs 15 exercise reasonable skill and care; is that correct?
16 that he recorded prior to closing? o1}os:db A. That's right.
01:08:.d7 A, Yes. o1tos: di Q. And to promote their best interests in good
p3:08:68 Q. Okay. Andin terms of the boundary line 18 faith, honesty, and fair dealing?
19 depiction, was that misleading to you at all? otjos: {19 A. Yes.
o1:08: 20 A. Yes. 01108: 20 Q. And as part of that, if something was unclear
1:08: 2 Q. Was a record of survey or — was a record of 21 or ambiguous, you'd get it clarified, correct?
22 survey ever provided to you prior to closing of what the o1dne; 28 A. Correct, with knowledge.
23 boundary line adjustment was? 01108 ;2 Q. Okay. Back to that Exhibit 12, if you would.
01:04: 24 A. No. 24 That's in the other binder.
01:0%:26 Q. Were you made aware that one existed prior to 01109:25 Did you — with regard to Exhibit 12 on the
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1 closing? 1 first sentence — or the first page there it says —
01:08:32 A. No. 2 from Mr. Elder, it says, "This is unofficial but very
01:0%:33 MR. SCHMIDT: | don't have any further 3 cdlose." Do you see that?
4 questions. 01409:3 A. Uh-huh.
01:03:38 MR. BISSELL: Thank you. Ms. Ellis — 01}09:35 Q. Did you ever ask him what he meant by that?
01:03:48 THE COURT: Hold on. Go ahead, Mr. Bissell. 01i0e:36 A. lunderstood it.
01:04:0€ CROSS-EXAMINATION 03foe:37 Q. What do you understand it to mean?
01:04:08 MR. BISSELL: Q. Good afternoon, Ms. Ellis. o1los:28 A.  Well, until something is actually done, it's
9  But you knew that there was a lot — that Mr. Farley was 9 not official.
10 working on a lot line adjustment when you talked to him; o1foe: 40 Q. Subject to change, right?
11 that's your testimony, correct? p1oa: A. ltcould.
01:04q: 782 A.  Yes. o1fos; 42 Q. Okay. Now, you believed that — | believe
01;04: 183 Q Okay. Now, what is the word — what does 13 this page 3 here, the drawing is ambiguous, right?
14 ambiguous mean to you? oriro:d4 A. Ireally don't want to use that word other
01:04: 55 A. Ambiguous? 15 than the fact that it was taken on face value that this
01:04: 46 Q. Yeah. What's that mean? 16 is how the property lines would end up.
01:04: 347 A. Tome it means it's not self-explanatory. o1b10: 47 Q. Well, in your deposition, you agreed it was
1:04: 98 Q. So you need more information to figure it out? 18 misleading and ambiguous, didn't you?
91:04:48 A. Right. g1f10:48 MR. SCHMIDT: Objection.
pr:o4:20 Q  Okay. Take a look at Exhibit TT, please. Are o1110:20 THE WAITNESS: | don't think so.
21 you there, ma'am? aif10: 21 MR. SCHMIDT: If he's going to question her
01:07:22 A. |believe so. 22 about her deposition, I'd ask she be given the
01:07: 28 Q. Thatdoesn't look likeit. TT. 23 opportunity to review it.
01:07:24 A. TL. o1110:24 MR. BISSELL: Q. So you don't think it's
01:01:26 Q. Yeah. 25 ambiguous, correct?
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01:14:4% A. No. o1t14:5% "Answer: That that's not what the intended
01:14:42 MR. BISSELL: Okay. Could | publish the 2 boundary was to be transferred.”

3 deposition of Ms. Ellis, please. 0114:53 "Question: And so it -- that partial or
01:19:44 THE COURT: You may. 4 ambiguous disclosure that was made in Exhibit 67
01:11:38 MR. BISSELL: Q. Soif you look at — | think 5 required additional disclosure to avoid misleading you

6 if you look at your deposition, Ms. Ellis, is that your 6 and the Gideons, correct?"

7 deposition that was taken on June 23rd, 20217 01t315:07 And then drop down on line 4 on page 100 you
01:11:48 A. Yes. Yes,sir. 8 said, "Yes," correct?

01:11:48 Q. Okay. And then if you can look at 01l15:18 A. Cormrect.

10 Exhibit 7 [sic] there in your deposition and can confirm 01115: 10 Q. Sodid you agree at the time that this photo,

11 that is the same as Trial Exhibit 12. 11 Exhibit 12, was ambiguous?

01:11:42 A. Okay. o1i1s: 42 A. I'dlike to say — retract that and say, no,
01:13:d8 Q. They're not tabbed. | know. You just got to 13 because we relied on the information that was provided

14 look in the back there until you run into Exhibit 67. 14 to us — that was only provided to us at the time.

01:11:D A.  Exhibit 677 01415:4t6 Q. So now you're saying it was not ambiguous?
01:12: 46 Q. Yeah, be the tab on the bottom of the page. 01l15:46 A.  Not ambiguous because we relied on the
o1:14: 1 A.  Okay. Is this the home inspection you're 17 information that was provided to us.
18 referring to? 01}15:48 Q. Okay. But you never asked Mr. Elder what he
01:14:48 Q. No, it should be the same as Exhibit 12, so it 19 meant by unofficial or very close, did you?
20 should be the same email from Mr. Elder. Should be 01t16:20 A.  Well, { understood him.
21 Deposition Exhibit 67. 01}16:@1 Q. You never asked Mr. Elder what he meant by
01:11: 22 A.  Okay. 22 unofficial or very close, did you?
p1:13: 83 Q. Didyou findit? 01t16:23 A. No.
01:14-24 A. Finally. o1i16: 24 Q.  Now, until your deposition of last year, you
01:13:96 Q. Okay. So canwe confirm that Trial Exhibit 12 25 thought both wells were on the same —~ on the Gideons'
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1 is the same as Deposition Exhibit 677 1 parcel, didn't you?
01:14:42 A. [Nods head]. o1f1e:22 A Yes.
01:13:43 Q  Okay. o1l1e:28 Q. Okay. And you thought two wells were being
01:13:44 THE COURT: You have to answer audibly, ma'am. 4 transferred because of the repair invoices that we
01:13:45 THEWITNESS: Yes. 5 talked Exhibit 5, right?
01:13:48 MR. BISSELL: Q. Okay. Becauseweregoing  oi}1e:36 A.  Would you repeat that?

7 torefer to your deposition transcript now, okay? 01}16:38 Q. Yes. You believed two wells were being
01:14:58 A.  Okay. 8 transferred at the property because of the repair
01:13:59 Q. So now if you go back to page 99, are you 9 invoices mentioned two wells, Exhibit 5, correct?

10 there? o1}1e:40 A. Correct.
01:14: 16 A. Yes. o1l1e: 44 Q. Okay. And that's the sole reason you believed
01:14: 112 Q. Okay. Allright. So nowif you to 99 and 12  two wells were being transferred; is that true?
13 look starting at line 12 on page 99. o1f16:43 A. That's true.
01:14: 54 A.  Uh-huh. 01}15:44 Q. Okay. Nothing in the MLS mentions two wells,
p1:19:45 Q. Where there's a question from Mr. Schmidt. It 15 right?
16 says, "Was this partial or approximate disclosure of 01i17:46 A. It mentions private water system.
17 fact" — and I'm referring to Exhibit 67 — "was that 01117067 Q. Nothing in the MLS mentions two wells, does
18 misleading to you?" Do you see where I'm at? 18 it?
01:14:30 A. Uh-huh. 01l17:49 A. No.
01:14:20 Q. Okay. "Answer:. Was this misleading?" 01}172:20 Q. Nothing in the PSA says two wells, right?
01:14: 2 "Question: Exhibit 67, the third page, which o1f17: 24 A. No.
22 s the depiction showing the boundaries of the 01117:22 Q. If you would have known that the second well
23 properties to be sold, was that misleading to you?" 23 was on a different parcel and was part of this sale,
01:14: 84 And you said, "Answer. Yes." 24 would you have done an addendum?
01:14:26 Then: "Question: Why was it misleading?"' 01117:26 A.  Yes.
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01:19:28 Q. Now, the disclosure statement — oh, so %9 1 receipts from Mr. Farley's repairs and examination of *

2 that — go to Exhibit 3, please. 2 the wells done a year or so earlier.

01:11:48 A. Okay. 01421:23 Q. Okay. Let's look at Exhibit 4, please. And
01:11:44 Q. Are you there, ma'am? 4 when you get there, go to page 3, if you would, under
01:17:49 A. Ithinkso. 5 secondary inspection. Let me know when you're there.
01:17:46 Q. It should be — that's the disclosure 01}21:568 A. Oh,I'mthere.

7 statement? 01}21:57 Q  Okay. And sowe have an X mark where it says,
01:17:58 A.  Yes,sir. 8 "Domestic well water potability and/or productivity test
01:11:59 Q. Okay. And then — all right. And now if we 9 which shall be completed and notice provided within ten

10 go again to that page 3, so it's the Gideon 2019 that 10 business days."

11 Mr. — I think Mr. Schmidt was asking about where it 01}22:ds] Do you see that?

12 says, "The well 3,000-gallon buried concrete reservoir." 0122: k2 A.  Yes.

13 See that on the top of page 3? 01j22:68 Q. And it says "shall be completed,” correct? |
01:14: 14 A.  Yes. 14 justread that. It says "shall"?

01:14:76 Q. Okay. You found that to be ambiguous, didn't 012215 A. "That the buyer reserves the right to conduct

16 you? 16 those inspections within ten days."

01:14: 47 A. |found that to consist of the well, the 01t22:307 Q. Does not it say that "the domestic well water

18 cistern, and whatever operates the cistern to all be of 18 potability and/or productivity test which shall be

19 the same transition. 19 completed and notice provided within ten business days"?
01:14:80 Q. Can you please answer my question? You felt 20 That's what it says, right?

21 that that's ambiguous, that representation, didn't you? 01}22: 21 A. Yes.
01:18: 82 A. No. 01122:22 Q. There's no addendum taken — removing that as
01:14:83 Q. Okay. Take a look at page 111 of your 23 arequirement, is there?

24 deposition, please. And let's see — 01122:24 A. No, because —
01:1%:25 THE COURT: Hold on a second, Counsel. 0122:26 Q. Okay.
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01:14:3% You may go ahead now. 01}22:59 A. ~the Gideons — we were provided the well
01:1%9:38 MR. BISSELL: Thank you, your Honor. 2 test and work done on those and the Gideons were willing
91:24:18 Q  Take alook at page 111. Are you there again? 3 toaccept those for the — on behalf of that
01:24:14 A. Uh-huh, 4  information.
01:24:19 Q  Soit starts out where — we'll just go to 01}423:08 Q. Okay. The next line down there, page 3,

6 whereit says line 22. Do you see where it says, "What 6 Exhibit 4, says that "A septic inspection required

7 about the statements regarding the private system, 7  plumbing which shall be completed and notice provided

8 private well, and no shared well agreement? Were those 8 within ten business days."

9 statements ambiguous and misleading to you?" 01{23:289 A. Correct.

A0 Do you see that? 01123: 40 Q. That wasn't done either, right?
01:24: 3 A. Yes. 0123:81 A.  We were provided with an invoice that the
o1:2g: 92 Q. Okay. And your answer was what? 12 septic had been cleaned and worked on within a
01:2¢:38 A. |said, "Yes." 13 reasonable period of time and it was acceptable by the
01:24:44 Q. Okay. And then he asked, "Would further 14 Gideons.

15 disclosures and clarification have helped to avoid 01f23:5th Q. Now, at one point in time, your position was

16 misleading you?" 16 you had seen the Amended CC&Rs prior to closing, right?
o1:20. 47 And you answered, "Yes," correct? 01t24:d7 A.  No,sir.
01:2¢: 48 A Yes. 01j24:68 Q. Okay. Let's take a look at Exhibit Y.

01:24:48 Q. But you didn't seek any additional 01424:58 A.  Which book?
20 clarification from Mr. Elder, correct? 01124:20 Q. That would be the one — the one with the
01:26: 21 A. No. 21 letters. That's all | can say.
01:24: @2 Q. Okay. Do you know why there's no addendum 01}24:22 Now, you've seen this before, Ms. Ellis?
23 saying that there's not going to be a well test 01}25:23 A. Days later. My fault. My computer crashed
24 performed? 24 for about five days there, nothing received or held
01:21:26 A. M. Gideon and his wife chose to accept the 25 onto, was able to be retrieved.
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01:29:21 Q.  lunderstand that. But you testified in your 5 1 self-authenticating with the 902(11) notice which we =
2 deposition that one of the two exceptions was the 2 timely provided.
3 Amended CC&Rs, isn'tit? 01fz9:43 MR. SCHMIDT: | don't have that document in
01:24:34 A. It was the Amended CC&Rs, to my best of my 4 front of me, but | do not recall that it had the written
5 knowledge, based on the property line adjustment. 5 declaration signed in the manner that, if falsely made,
01:29:46 Q. And this is an email from First American to 6 would subject the maker to a criminal penalty in the
7 you dated June 6th, the afternoon of first closing, 7 jurisdiction.
8 comect? 01120:58 THE COURT: And this was number — which
01:25:49 A. Correct. 9 number?
01:25:40 Q. Okay. And you were not at either closing, 01l29:40 MR. BISSELL: Which number of what, your
11 correct? 11 Honor?
01:24: 6@ A. Correct. 01)30:d62 THE COURT: Well, I'm looking at —
01:2q:348 MR. BISSELL: Your Honor, we'd move for o1t30:d8 MR. SCHMIDT: Exhibit —
14 admission of Exhibit Y. We previously provided a o1}z0:dd THE COURT: Hold on. I'm looking at
15 902(11) notice and filed it, that included the business 15 Defendant/Counterclaimants' IRE 902(11) notice and
16 records affidavit from First American Title Company. 16 there's four separate documents.
a1:2¢: 47 (Defendants' Exhibit Y offered.) o1t3o: 7 MR. BISSELL: It's number 3, your Honor.
01:29:48 THE COURT: Exhibit Y, is that what you're o1tae. 118 THE COURT: Okay. Thank you. Sworn upon
19 talking about? 19 oath. It will be admitted.
01:24;20 MR. BISSELL: Yes, | am. 01i30:% MR. BISSELL: Thank you, your Honor.
012421 MR. SCHMIDT: ['m going to object, your Honor,  o1}30:24 (Defendants' Exhibit Y admitted.)
22 The foundation hasn't been laid for the business records 0113022 MR. BISSELL: That's all | have, your Honor.
23 exception. 23 Thank you.
oi:24:24 THE COURT: Sustained. 01}z0:24 THE COURT: Any redirect?
01:27: 85 MR. BISSELL: Okay. Well, give me a minute, 25
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1 your Honor. It's in the file, what we filed, because 01}30:s8 REDIRECT EXAMINATION
2 it'sinthe affidavit. Your Honor, if | might direct 01}31:02 MR. SCHMIDT: Q. Ms. Ellis, if you'll tum to
3 your attention to the document we filed on April 27th, 3  your deposition on pages 110 to 111, please. Is that
4 2022, It's Defendants'/Counterclaimants' IRE 902(11) 4 stillin front of you? 110to 111.
5 Notice, which, by the way, | never got a response to. 01131:15 A. lhaveit.
6 And you'll see that one of the documents attached 01{31:18 Q. Okay. Mr. Bissell challenged you on the
7 thereto is exhibit — | think it's 3. Let me verify. 7 ambiguous choice of words that he quoted from your
8 Document No. 3 is the records custodian affidavit from 8 deposition on, but he omitted some important context
9 Mark Johnson at First American Title attaching this very 9 based on my prior statement. Looking at page 110 of the
10 email that we're talking about, stating that's a 10 deposition exhibit, beginning at line 23, | stated, "So
11 business record of First American, and it meets all the 11 while I'm not authorized to direct you with respect to
12 criteria therein. 12 what the law s, I'm going to give you a statement of
01:24:43 THE COURT: And this was filed when? 13 the law and Counsel can object. But in the law, a duty
01;:24; 44 MR. BISSELL: This was filed on April 27th, 14 to disclose arises if one makes — if one party makes a
15 your Honor, at 10:28 a.m. 15 partial or ambiguous statement that requires additional
012486 THE COURT: Of this year? 16 disclosures to avoid misleading the other party. Do you
01:28: 97 MR. BISSELL: That's correct. 17 understand?"
01:2%;08 THE COURT: WMr. Schmidt. o1}az2:48 And your response was, "Yes."
01:2%: 00 MR. SCHMIDT: | still don't believe it meets 01}32:dt9 And so in that context, when you were
20 the business records exception, your Honor. 20 responding to my questioning and acknowledging that
0iz29; & THE COURT: I'm sorry, you said it was filed 21 things were ambiguous, was it based on that statement of
22 April 27th? 22 thelaw?
01:24.28 MR. BISSELL: That's correct. 01)3z2: 23 A. Yes.
01:29: 24 THE COURT: Oh, | see it now. Yes. 01132;24 Q. I'msorry?
01:29:25 MR. BISSELL: And it becomes 01132:26 A Yes.
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01:3%:21% MR. SCHMIDT: | don't have any further 36131_ 34:519 THE COURT: Mr. Elder. *

2 questions. 01134:52 Mr. Schmidt, you had a question?

01:34:23 THE COURT: Anything else? 01435:48 MR. SCHMIDT: Rob Elder, call him to the
01534:24 MR. BISSELL: [Shakes head]. 4  stand.

01:33:26 THE COURT: May this witness be excused? 01135:48 THE COURT: Okay. Thank you. Mr. Elder, come
01:37:28 MR. BISSELL: Yes, your Honor. 6 Dback, please.

01:33:2% MR. SCHMIDT: Yes. 01435:57 He's been sworn. Okay. Would you state your
01:34:28 THE COURT: Thank you, Ms. Ellis. You're 8 full name, spell your last name for the record.

9 excused. 01}36:09 THEWITNESS: Robert Henry Elder, E-L-D-E-R.
a1:33:30 THEWITNESS: Thank you. 01136:60 THE COURT: Okay. Go ahead, Mr. Schmidt.
03:34: 461 THE COURT: Call your next witness, 01}36: 0kl MR. BISSELL: Your Honor, could | ask

12 Mr. Schmidt. 12 Ms. Ellis to leave the courtroom? She's probably going
ny:33:43 MR. SCHMIDT: Rob Elder. 13 to berecalled.

01:33: 4 THE COURT: Sir, would you come forward and be o1} 3¢ 4 THE COURT: You said she could be excused, so

15 swom. 15 she's been excused.
p1:31: 16 MR. SCHMIDT: May | approach? 01}36:16 MR. BISSELL: Okay.
01:3y; {7 THE COURT: Youmay. Mr. Elder. 01}36: 11/ THE COURT: So she's — she can stay if she
01:23:48 MR. ELDER: Yes, sir. 18 wishes.

01:3%:489 THE COURT: If you'd come forward by the 01f36: 40 MR. SCHMIDT: Just a moment.

20 witness stand, please. 01136:20 MR. BISSELL: My concem is she may be
01:33: 24 ROBERT HENRY ELDER, 21 recalled as a witness, your Honor. Not by me.
01:33: 99 called as a witness herein, 01}3¢: 20 THE COURT: What? Not by you.
01:3):28 having been duly sworn on oath, 01{36:&3 DIRECT EXAMINATION
01:33: 24 testified as follows: 01}36: ¥ MR. SCHMIDT: Q. Good afternoon, Mr. Elder.
01:33:2D MR. BISSELL: Your Honor, could | have one 01}36 A. Good afternoon.
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1  minute? 01;37:00 Q. Howis it that you know Brian Farley and Pam

01:34:32 THE COURT: Sure. 2 Farley?
01:33:33 MR. BISSELL:; | might have been just a tad 01437:08 A. |was their agent and representing their home.

4 premature. 01}37:04 Q. And how long have you known them?
61:33:4D THE COURT: Hold on, Mr. Elder. 01}37:1% A. lwould guess 20, 25 years.

01:33:460 MR. BISSELL: Can | reopen real quick the 01137:18 Q. And would you consider them friends of yours?

7  cross just for five minutes, your Honor? 01§37:27 A.  Yes.

01:33:58 THE COURT: Of Ms. Ellis? 01}37:28 Q. And during your listing of the subject
01:31:59 MR. BISSELL: Yes, of Ms. Ellis. 9 property, would you agree that you would meet with
01:33:510 THE COURT: All right. Ms. Ellis, would you 10 Mr. Farley on occasion to have a beer or have dinner?
11 come back to the stand, please. I'm sorry. You're 01137: 341 A.  We wouldn't have dinner, but we did meet, yes.
12 still under oath, ma'am. 0137:3k2 Q. Okay. And you had some pretty friendly text
01:34: 6183 RECROSS-EXAMINATION 13 chat messages with one another unrelated to business and
01:34: 114 MR. BISSELL: Q. Sorry, Ms. Ellis. Real 14 other things, correct?
15 quick here, it's your belief that the — you and the 01§37:45 A. Yes, | would hope so.
16 Gideons reviewed the Amended CC&Rs just a few days after 0i}37: 46 Q. Okay. If you'll tum to Exhibit No. 11,
17 closing, correct? 17 please. Do you recognize what that document is?
01:34: 48 A. Correct. 01)38:it8 A. ldo.
01:34:58 MR. BISSELL: Okay. That's all | have, your 01138:110 Q. Andwhatis that?
20 Honor. Thank you. 01}38: 20 A. ltis aoutline of the subject property.
01;34: 24 THE COURT: And Mr. — hold on. Hold on. 01}38: 21 Q. And was this part of the listing agreement and
22 Mr. Schmidt, do you have anything? 22 listing package, to your knowledge?
01:34:28 MR. SCHMIDT: No further questions. 01}38: 23 A.  Yes.
01:34: 24 THE COURT: Okay. Thank you. 01}38:24 Q. Andis it correct that the dark green line is
01:34: 26 MR. BISSELL: Sorry about that. 25 what you understood to be the property that was being
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sold? 01f41:5% And what was your answer?

A.  Yeah. It's just a brush scope of what the 01141:58 A.  "No"
property — just to give someone an idea what it looks 01}41:58 Q. And| said, "So that would have — so that
like. 4 wouldn't have been anything that you'd — that you would

Q  Okay. Was this part of the listing package 5 have knowledge of to communicate to Patty Ellis,
and listing agreement that was disclosed — that was 6 correct?"
advertised? 01}42:08 And your responses was what?

A. Yes. 01142:18 A.  "No."

Q  Okay. And when you sketched that line, is it 01142:19 Q. Okay. And you eventually agree that that was
what you understood to be the property that was being 10 a correct statement down on line No. 12, correct?
sold, the dark green line? 01j42: A. Yes.

A.  Yes. 01f42:22 Q. Okay. Did you talk with Mr. Farley about him

Q Isn'tit comrect that you did not talk about 13 recording boundary line adjustments prior to closing?
recording anything prior to closing with Mr. Farley? 01f42:34 A. Yes.

A. |need you to rephrase that. Record what? 01}42:346 Q. Okay. If you'd turn to page 38, line 21,

Q. Youdidn't have any conversations about 16 please. | asked you, "Did he" — Farley — "did he tell
recording anything associated with the property prior to 17 you he intended to do boundary line adjustments prior to
closing; is that correct? 18 cdosing?"

A. No, that's incorrect. 01j42:59 And what was your answer?

Q. Okay. If—1would like to publish 01142:20 A.  "No."

Mr. Elder's deposition. 01f43: 1 Q. Okay. If you'd look up here, please. Did
So before you open that, is it correct that 22 Mr. Farley provide you with legal descriptions for the
you did not talk with Brian Farley about recording the 23 boundary line adjustments to be completed prior to
amended Ridgetop Retreat Amended CC&Rs; is that correct 24 closing?
or incorrect? 01)43:25 A. No.
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A. No, we —yeah, we talked about it. Yes. 01443:1% Q. And so that wouldn't have been anything that

Q  Okay. If youwould tumn to page 37 of your 2 you could have communicated to Patty Ellis or my clients
deposition, please. 3 because you didn't have the actual legal descriptions

A. |apologize, what page? 4 prior to closing, correct?

Q  Page 37. 01143:28 A. No. Yeah, we were in the process of doing

THE WITNESS: Your Honor, | apologize. If | 6 that. She was fully aware of that.
may, may | go over and get my glasses? Unfortunately, | 01443:4¢ Q. Did you discuss with Mr. Farley any work that
need those these days. 8 his attorney was doing prior to closing?
THE COURT: Please do. 01}43:49 A. No. I'm sorry, with whom? I'm having a
THEWITNESS: Thank you. Thank you. I'm 10 little bit of a tough time hearing you. | apologize.
there, sir. 01443:8b1 Q. Did you discuss with Mr. Farley any work that
MR. SCHMIDT: Q. Okay. If you'll look at 12 his attomey was doing prior to closing?
line 23, and in this context looking back up to line 12 01143:48 A. Oh,yes. Mike Reagan was the attomey and he
on page 37, we're talking about Mr. Farley: "Did 14 was working on the documents, yes.
Mr. Farley ever explain to you why he formed a second 01ta4:6th Q Ifyou'd tum to page 39 of your deposition
development?" 16 transcript, please. And then from line 18, | asked you,
Do you see that up on line 13?7 I'm just 17 "Question: Did you have any discussions with
trying — 18 Mr. Farley's attorney prior to closing?"

A, Yes. 01f44:it0 Answer?

Q - toidentify who the "he" is for this next 01144:20 A.  "No."
reading. We're talking about Mr. Farley here? 01ya4: 2 Q. And"Question: Did you have any discussions

A. Sure. 22 with Mr. Farley concerning work his attorney was doing

Q  Andsoonline 23, | asked you, "Question: 23 prior to closing?"

Did you talk with him" — that's Mr. Farley — "about 01144:24 THE COURT: Slow down, Counsel. It's hard to
recording amended Ridgetop Retreat Amended CC&Rs?" 25 take all this down.
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conversation."
Would you agree?

A.  Ithink | must have thought that your question
was in relation to what they were having a conversation
with their agent, not with me, so | wouldn't know what
their agent told them.

Q. But the disclosures from your client to my
client, so let me start up on page 41, where | ask you
this question: "Question: So if any new
configuration — strike that. If any work was done to
relocate the sewer and waterlines, that was not
disclosed to you, correct?"

And your answer was what?
A.  Which line were you referring to?

20

01la9: &1
01ta9: 22
01149:23

24

01150:82H

rights to that lower well, did you?

A.  Well, no, it was unnecessary. It wasn't ever
listed in the listing agreement.

Q. Soit's your testimony that the listing

agreement is the only disclosure that you made regarding

what the water system was, and that you provided well
maintenance records that included the lower well and
never clarified that the lower well was not included as
part of the transaction, comrect?

A. Correct. | shouldn't have had to.

Q. And why do you say that?

A. Because it wasn't part of the listing
agreement, sir. It's a different piece of property.

Q. And you testified that you wouldn't have

29 MR. SCHMIDT: | got excited. I'm sorry. 01447:4% Q. Page 41, line 23.
232 Q. And what was your answer about whether there 47:48 A. Thankyou.
3 were any discussions with Mr. Farley — 47:48 Q. So the question was, "If any work was done to
;34 A.  "No." 4 relocate the sewer and waterlines, that was not
:36 Q - conceming work his attorney was doing 5 disclosed to you, correct?"
6 prior to closing? 47:56 And your answer was, "No."
:4€ A.  "No. 47:5% And | followed up, "Correct? It was not
:58 Q. You also didn't recall my clients stating that 8 disclosed to you?"
9 they wanted the entirety of the pasture below the house, 48:09 And you said, "Correct.”
10 did you? 48: 0 Is that accurate?
- il A. No. 48: 0l A. Correct. Yes.
Q. s that correct; you didn't recall them 48: 4P Q  Andwhen we're talking about — so what was
13 seeking the entirety of the pasture? 13 disclosed to my clients or their agents with respect to
Hic:3 A. Correct. 14 the water system prior to or after the signing of the
16 Q. Okay. | want to talk about the water system 15 Purchase and Sale Agreement, your response was you have
16 and what was disclosed to my clients about that. What 16 no idea, you wouldn't have been party to that
17 was disclosed to my clients or their agent with respect 17 conversation.
18 to the water system prior to or after the signing of the ta8:48 So is it your testimony that the disclosures
19 purchase agreement? 19 should have come from Patty Ellis instead of you and
- 20 A.  Well, they would have had access, obviously, 20 Mr. Farley?
21 tothe listing agreement which listed the well and they |98 ; 21 A. My answer, like | stated earlier, was that |
22 had access to the — details of the well, the cistemn, 22 didn't know what her — their agent said to them.
23 and the system that they saw when they did the 23 Everything we had in the listing agreement identified
24 walk-through or she did the walk-through. 24 the well and the cistern and everything about it.
| @5 Q. If you turn to page 42 of your deposition. 48: 25 Q. And so was that the only disclosure regarding
372
1 And my question to you on line 9 — do you see that? 1 the system that was made to my client was what was in
2 Question: "So your recollection what was disclosed to 2 the listing agreement?
3 my client or their agents with respect to the water 48:53 A. Yes. We gave them an invoice later on, |
4 system prior to or after the signing of the Purchase and 4  believe, of some of the improvements that Brian did in
5 Sale Agreement?” 5 replacing the pump in one of them.
: 36 And your response where it says "The Witness" 49: 06 Q. And that documentation included work on the
7 was what? 7  lower well, correct?
;38 A. Let's see. I'm going down here. It says, "I £ 49:08 A.  Yeah. It was commingled with the other well
9 have"? 9 that was on a different piece of property.
3:40 Q. Soonline 16 your response was, "l have no 49: 110 Q. But you didn't add anything to that to say,
idea. | wouldn't have been a party to that 11 hey, that lower well's not going to be — you don't get

EXHIBIT A



(-
1 disclosed anything about the water rights or wells with 373;_1_ o224 A Cormect. "
2 the Gideons or their agent because that's not your area 01152:42 Q. If you were aware that there was a disclosure
3 of expertise, correct? 3 stating that there was no shared well agreement and that
01:54:14 A. Correct. 4 the water system was a private system and a private
01:54:20 Q. And you felt it was the responsibility of the 5 well, and then just prior to closing, your client
6 buyer and the buyer's agent, not you, to make those 6 records something that created a shared well agreement,
7 types of disclosures, correct? 7 would you advise your client to disclose that?
01:59:28 A. Correct. Yeah, they identified that they were 01153:08 A.  Well, | believe my client disclosed
9 going to do a well productivity test. 9 everything.
01:54: %0 Q. And it was your understanding, at the time the 0153: 710 Q. Well, that's not my question. Would you
11 transaction with the Gideons was pending, was that the 11 advise your client to disclose that?
12  water system worked great because Mr. Farley told you 01453: K2 A. Yes.
13  so, correct? 01}53:1k3 Q. Andwhy?
01:50: 44 A. Correct. 01153: 44 A.  Any major changes to a piece of property are
01:59:65 Q. And the extent of your knowledge with the 15 things that you would want them to disclose that
16 water and sewer was that there was water and sewer to 16 information.
17 the property, and that was the extent of your knowledge, 01153: 44 Q. And do you know whether or not that was
18 correct? 18 disclosed?
01:50:49€ A. Correct. 01153:40 A. 1don't know that for sure. | believe it was
01:51: 20 Q. So you didn't understand anything about the 20 all in the end when Mike finally finished all the
21 interrelationship between the upper and the lower well, 21 documents up for the property line adjustments and
22 correct? 22 everything that we were working on.
01:51:28 A. No. The lower well was never part of anything 01153.:28 Q. Well, just a moment ago you testified that you
24 we did in the listing or any of the discussions. 24 didn't have any idea what occurred with disclosures
01:51: 25 Q  Were you aware whether the lower well was 25 regarding the water system. So are you changing your
374 376
1 servicing the resident at the time of the listing? 1 testimony now?
01:51:22 A. No. 01153:52 A. No.
01:51:28 Q. What about at the time of entering into the 01153:58 Q. Okay. Did you know that there was a shared
4 Purchase and Sale Agreement? 4 well agreement that was going to be recorded?
01:51:32 A. No. 01454:0% A. No.
01:5]:36 Q. What about at the time of closing? 01454:08 Q. You had no idea about that, did you?
01:51:3% A. No. 01154:1% A. No.
01:51:38 Q. Canyou, as you sit here today, tell me what 01454:18 Q. How should my clients or Patty Ellis know that
9 the agreement was with respect to the lower well? 9 if you didn't have any idea as Mr. Farley's real estate
o1zl 40 MR. BISSELL: Objection. Calls for a legal 10 agent?
11 conclusion, your Honor. 01}54: 261 A. |don't know.
01:51:52 THE COURT: Overruled. o1fs4:42 Q. Just a moment ago you testified that that
01:5]:48 MR. SCHMIDT: Q. Go ahead. 13 would be something important to disclose, correct?
01:51:44 A. Just simply unrelated. It wasn't part of what 01}54: A4 A. Ifthere was an agreement, yes.
15 | was selling with the listing, with the home, with any o1}s54:45 Q. Soif you had no idea that there was a shared
16 ofit. The home came with clearly one well. If it had 16 well agreement, that's not something that you could
17 two wells, | surely would have included that. 17 disclose to Patty Ellis either, correct?
p1:54. 168 Q. Isit your position that you want your clients 01f54:48 A.  If we would have had a second well and a
19 to be honest and forthright and disclose everything 19 shared well agreement at the start of the listing, yeah,
20 about the property because to not do so is unethical? 20 absolutely, | would have disclosed that.
o1:51: M A. Preferred, yes, that would be great. 01f54:2 Q. My question is, if you had no idea, then you
01:59. 22 Q. And with respect to the boundary line 22 couldn't disclose that to Patty Ellis either, correct?
23 adjustments, you testified that you would, of course, 01}54:28 A. Correct.
24 fully disclose anything that changes the property, 01f54:24 Q. Andif you had no idea, you couldn't
25 including boundary line adjustments, correct? 25 communicate to the Gideons either, correct?
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01:53:03 A. Yeah, | don't - | didn't communicate with the 377@_ 57:39 A. Oh,I'msorry. I'm looking in this thing. 378
2 Gideons. | communicated with their agent, sir. 01}57:42 Q Tab3.
01:58:13 Q. | wantto talk about the survey. You weren't 01157:43 A. lgotyou. Yes,sir. | haveitin front of

4  aware that a survey had been conducted related to the 4 me.

§ subject property, correct? 01}57:58 Q. Andisit corect that, in that disclosure,
01:55:26 A. No. 6 vyour client did not indicate that a survey had been
01:5%;2F Q. Is that correct or not correct? 7 conducted, correct?

01:5%:28 A. Correct. 01}58:08 A. Correct.
01:54:28 Q.  Sothat's information that you could not pass 01}58:19 Q. Were you aware that the property was being

10 along to Patty Ellis either, correct? 10 surveyed?
01:84: A4 A. Correct. It was in process. 01}58: 1] A. Was|aware?
01:54: 42 Q. And did you know that at the time that it was 01}58: 72 Q Yep.

13 inthe process? 01}58: 18 A. Yes, everybody was aware.
01:8%: 44 A.  Yeah, everybody did. We were working on 01is8: 7k Q. Okay. If you'd turn to page 79 of your

15 property line adjustment, if that's what you're speaking 15 deposition, that's the different document. | asked

16 about, long before the Gideons came into the picture. 16 you — are you there, page 79?
01:84. 817 Q. Tum to page 67 of your deposition, please. | 01lss: i/ A. Yes.

18 asked you, "Question: Do you recall any negotiations 01}s58:418 Q. Line 25, so the very bottom of page 79, |

19 regarding boundary adjustments with respect to the 19 asked you, question — and we're talking about the

20 subject property?" 20 disclosure here — "And further down under the 'Other
01:54: 21 And you answered, "No." 21 Disclosures' section, the Real Estate Disclosure Form
01:54: 22 A. lapologize. Which line, sir? 22 requests 'Has the property been surveyed since you owned
01:59: 28 Q. Page67, line 19. 23 it?' Do you see where that's located?"
01:54: 24 A. Thankyou. 01}59:24 Your answer, "Yes."
01:54: 25 Q. | asked you, "Question: Do you recall any 01}59: 25 A. Yes.

378 38(

1 negotiations regarding boundary adjustments with respect 01{59:03 Q. "Question: And how did your client respond to

2 tothe subject property.” 2 that?

01:54:283 And you answered what? 01}59:08 And you answered, "Said no," correct?
01:54:34 A.  "No." 01159:04 A. Correct.
01:54:35 Q. And the Purchase and Sale Agreement doesn't 01459:08 Q. "Question: Okay. And, to your knowledge, had
6 have any terms addressed to boundary line adjustments 6 the property been surveyed since Mr. Farley owned it?"
7 either, does it? 01}59:14 And your answer was what?
01:54:48 A. No. 01}59:18 A.  "ldon't know."
01:54:49 Q. s that correct or not correct? 01}59:19 Q. "Question: Did Mr. Farley disclose that it
01:54:40 A. Correct. 10 had been surveyed?"
01:54:3h Q. Onthe Real Estate Disclosure Form, which is 01459:4 And your answer was what?

12 Exhibit 3, your client did not indicate that a survey 01}59:5K2 A.  "Didn't recall, sir."

13 had been conducted, correct? 01159: 43 Q. Andthen | asked you, "Question: If he had,
01:54: 54 A. | believe you are correct. 14 would you have required that he amend this disclosure to
01:57:6t6 Q. Do you want to look at Exhibit 3? 15 indicate that, yes, the property had been surveyed since
01:57: 06 A. I'litake your word for it, sir. 16 he ownedit."
01:57: 67 Q.  If you want to flip Exhibit 3, you may. o1ls9: 37 And your answer was what?
01:57: 718 A. I'mgood. 01}59:38 A, '"Yes"
01:57; 10 Q. Isthat what it states? 01}59: 50 Q. "And why would you do that?"
01:59: 20 A. lguess | better flip there. What page is it 01}59:20 And what was your answer?

21 on,sir? 01ps9: & A. "To be as accurate as possible in the property
01:57:29 Q. Exhibit 3. It's in the book of exhibits, not 22 condition report.”

23 the deposition transcript. 01;59:23 Q. Andwould you agree that the property
01:57: 24 A. Alittle direction, please. Where is it? 24  condition report was not accurate?
01:51: 26 Q  It'sin the three-ring binder. 01}59:25 A. No, it was accurate.
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0z:08:0% Q. And why was it accurate? 1 did Patty," correct?
02:00: 08 A.  When we filled it out in 2018, it was accurate 02:02:22 A.  Yes.
3 for everything in the property. 02102:28 Q. "Question: | don't think you can testify to
02:00:14 Q. So you weren't aware of any survey prior to 4 what my clients knew or what Patty knew, can you?"
5 closing; is that your testimony? 02}02:3% "Answer: Not what your clients know because |
02:00:28 A. No. | know—when you asked me this 6 have no idea what their agent told them, but | can
7 question, | was referring to prior to us working on 7 honestly testify that Patty knew."
8 everything before the property line adjustment. | 02}02:48 "Question: How did she know?"
9 didn't know whether he had the property surveyed ten 02102:58 "Answer: How did she know? Because we talked
10 years ago. 10 about it, because that was the whole purpose of when we
o0z:00: 3 Q. Okay. Ifyou'd turn to page 172 of your 11 looked at the property, walked the property. If you
12 deposition. 12 visualize the property, you can see where what Brian was
0z:00:5H3 A. Okay. 13 doing made sense for the benefit of the buyers."
0204 g4 Q. Actually, go to page 171, line 20. Are you 02f03:64 Did | read all of that accurately?
15 there? Are you there at line 207 I'll read it. 02t03:d6 A.  Yeah, benefit of the buyers.
0z:01:d6 A.  Yes. 02103:d6 Q. Okay. Initially, during your trial testimony
02:0]:d¥ Q. "Question: Why was this survey that had 17 you testified that you didn't have any knowledge of
18 already been conducted prior to closing hot disclosed 18 these things, and now in your deposition there towards
18 when it existed prior to closing? Why did you 19 the end, it appears that you did have knowledge of those
20 provide — well, first of all, stick with that question. 20 things. Why at the beginning of your deposition did you
21 Why was the survey not disclosed when it existed at the 21 state that you didn't have knowledge?
22 time of the Purchase and Sale Agreement was entered into 02}03: 82 A. |don't know why | answered those first
23 atthe time of closing?" 23 questions no. | was obviously mistaken. But, yeah,
0z:01:24 And your answer was what? 24 everybody knew we were doing the property line
02:01: 26 A. "ldon't know." 25 adjustment. Mike Reagan had been working on it forever,
382 384
02:01:23 Q  Andthen | asked you, "Question: Why did 1 and that was part of the problem because, sadly, Mike
2 you —why did you just approximate and provide to my 2 was dying of cancer and everything was taking longer
3 client the depiction instead of actually providing what 3 thanit should have. But everybody knew, Patty knew
4 the real legals were?" 4 prior to her even showing the property. Everybody knew
02:01:38 And your answer was, "Out of a courtesy to 5 wewerein the process of doing a property line
6 help her because obviously she could have just gone on 6 adjustment.
7 Kootenai County website Propertyspace.com, Google, and 02}04:08 Q. Ifyou'd turn to Exhibit 3, please. Are you
8 got all that information herself." 8 there?
02:01:49 "Question; She couldn't see what the 02104:39 A.  Yes,sir.
10 to-be-adjusted boundaries were by doing that, though, 02;04: 4D Q. And this is the Real Property Disclosure form,
11 could she or could they?" 11 which you've already talked about. But did you review
02:01:92 And your answer was, "No, | couldn't either." 12  this with your client to ensure that it was accurate?
0z:0]:K3 Am | correct so far? 02}04:483 A. Yes.
02:01:dd A. Correct. 0210444 Q. Onthe second page where it says, "Private
0z:03: b Q. "Question: Yeah. So how could she know? Why 15 system, private well," do you see that?
16 didn't you provide her with the actual legals?" 0210486 A.  Yes.
02:01: 07 And your answer was, "l didn't have the 02}04:%7 Q. Sogiven this disclosure, would a purchaser of
18 legals. | wasn't a party. That was between my client 18 the property be safe to assume that they're getting a
19 and his attomey." 19 private system and a private well?
az:04: 20 Did | read that accurately? 02t05: 820 A.  Yes.
o204 21 A Yes. 02}05: Q. Andis it correct that you or your client
02:03: 92 Q. "Question: But you knew he was going and 22 never communicated to my client or their agent that they
23 making adjustments, and you knew that Mike Reagan was 23 were getting anything other than a private system and a
24 working on it, didn't you?" 24 private well for their system, correct?
02:04: 26 And then your answer was, "Everybody did, so 02105:26 A. Correct.
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0z:04:21 Q. Do you have any opinions about Patty Ellis' 382_2 107:3% Q. And| also asked you, "Question” — beginning %
2 handling of the transaction one way or the other? 2 atline 12 — "Did she handle it poorly in your
02:04:33 A. I mean no disrespect to Patty, but she's — 3 opinion?"
4  she could have handled, in my opinion, things much 02}07:44 And your answer was, "I don't have an answer
5 better for her clients. 5 tothat. Thatwould be one, | guess, her clients should
2:04:46 Q. If you'd turn to page 87 of your deposition, 6 probably answer, not me."
7 please. 02407:57 Did | read that accurately?
02:09:58 A. Eighty-seven? 02107:58 A. Yes.
02:04:59 Q. Eighty-seven. 02}08:09 Q. Ifyou turn to Exhibit 45, please. Do you
0z:04:60 A.  Okay. 10 recognize what Exhibit 45 is?
0z2:04:dBEl Q. Line 19. Are you there? 02to0s: sl A.  Amended Notice of Claim of Water Rights. No,
02:04: 02 A.  Yes,lam. 12 ldon't recognize this. 1 mean, | know the document.
.04 083 Q. Okay. "Question: Do you have any opinion 02i08: 483 Q. Please reference the exhibit binder, not the
14 about Patty Ellis' handling of the transaction one way 14 deposition, so Exhibit 45 from the binder.
15 orthe other?" 0240846 A. Okay. | recognize Exhibit 45 as being a
02:04; 16 And what was your answer? 16 Notice of Claim to a Water Right, amended.
02:04: 167 A.  "ldonot" 02}08: 87 Q. |believe you're looking at 44. If you would
02:04: 18 Q. And do you have any opinion as to whether or 18 tumn—
19 not she could have done anything differently in 0z}o08: 49 A. Oh,I'msorry. Okay. I'm at Exhibit 45. It
20 connection with the transaction? 20 appears to be text thread.
02:04: 24 A.  Whether she could have? 02f09: &1 Q. Andwho's that between?
02:08: 22 Q. Yes. 02}09: 22 A. I'massuming "me" is Brian.
02:04: 23 A.  Absolutely. 02109: 28 Q. Have you ever seen Exhibit 45 before, like
02:04: 24 Q. Okay. If you'd turn to page 88 or look down 24 during your deposition?
25 atpage 88, line 3. 1 asked you, "Question: So you 02109: 25 A. ldon't recall, but | am assuming that | have,
386 388
1 have no opinion as to whether or not she could have done 1 sir
2 anything differently in connection with the transaction; 02:09:32 Q. These have been admitted by stipulation.
3 s that correct?” 3 Could you tumn to Bates number Farley 278 in the bottom
02:04:44 And your answer was, "l can't speak for how 4  right-hand comer.
5 Patty should handle her deals." 02109:59 A. I'msomy, you want me to go to 2787 Oh, |
02:04:46 Did | read that accurately? 6 see the numbers down there. Got it.
02:04:48 A.  Yes. 02f10:07 Q. Did you receive this text from Mr. Farley?
02:04:58 Q. Do you have an opinion as to whether or not 02410:18 A.  I'massuming so, yes.
9 Ms. Ellis handled the transaction adequately? 02{10:19 Q. Andwas this after closing occurred?
oz:01:d0 A.  Well, you know, honestly, again, you know, | 02i10: 0 A. It was what?
11 don't want to be disrespectful to her, but, no, she 02}10: 14 Q. Was this after closing occurred?
12 didn't handle it correctly. | mean, there's a thousand 02110:42 A. What's the date on it?
13 things that didn't get done on behalf of her clients 02f10:763 Q. Do you know whether it was after closing
14 that | would have never done if | was their agent. 14  occurred?
02:07: 15 Q  Okay. 10: 565 A.  Well, | wouldn't know that if | don't know
0z:07: 16 A.  The well productivity test is probably the 16 what the date is. | apologize. We closed - | don't
17 biggest of all of them. 17  know.
1:48 Q. Okay. Look on page 88. You should still be 1038 Q. Can you read a date lightly underneath the —
19 there. Line 8, during your deposition | asked you, 19 or maybe at the beginning of the text? | think your
20 "Question: My question is, do you have an opinion one 20 copy is the only copy with legible dates on these texts.
21 way or the other as to whether or not Patty handled the 02f10: &1 A.  November 8th.
22 transaction adequately?" 02f10:22 Q. So that would have been some months after
02:07: &3 And your answer was, "l do not." Is that 23 closing, correct?
24 correct? 02110:24 A.  Yes.
02:01: 26 A.  Yes. 02t10:825 Q. And November 8th, 20197
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02:31:01 A.  Yes. 1  with their agent not performing her duties.
0z:11:02 Q. Okay. Would you read, and not too quickly so 0z}13:52 Q. Did you and Mr. Farley know that they were not
3 you don't outpace our court reporter, as I'm prone to do 3 aware of certain aspects of the transaction that you two
4 sometimes, but could you read the text that you received 4  were?
5 from Mr. Farley? | have a couple of questions to ask 0z114:08 A.  That the Gideons were unaware of?
6 you aboutit. 02414:16 Q. Ifthe Gideons and Ms. Ellis, yes. Did you
02:14:14 THE COURT: And sorry, Counsel, just 278 or 7 believe that they were mistaken about some facts that
8 279? 8 they were going to find out later on?
02:11:19 MR. SCHMIDT: 278. 02114228 A. Absolutely not.
02:1]: 10 THE COURT: Okay. 02414:40 Q. Sowhy are they going to figure something out
0z:11: 3 THEWITNESS: 278. "Hi, Rob, I'll pass 11 later on that would necessitate them going after her?
12 tonight. This business is none" — 0211442 A.  Well, I'm - | don't know how the Gideons feel
02:11: 483 MR. SCHMIDT: Q. Slowdown. She's trying to 13 about not having the well test as an example not
14 keep up with court reporting. 14 performed, because obviously that's a big concern of why
0z:31:35 A. Okay. I'msorry. 15 we're all sitting here. That was identified in her
02:11:36 "Hey, Rob, I'll pass tonight. This business 16 Purchase and Sale Agreement as needing to be done and it
17 is none of Dan's business but is important for you to 17 did not get completed. Pretty big deal.
18 keep in this loop because their piss plus Fiing 02t14:48 Q. At this point in time, would you agree that
19 ignorant” —is that okay if | say Fing — and stupid 19 you and Mr. Farley were aware that Ms. Ellis did not
20 and you know” that — "and you know what stupid can do 20 uncover issues with the water system that were known to
21 based on stupidity. |took everything | had over to my 21 M. Farley?
22 attomey yesterday. Purchase and sale, property 02115: 22 A.  Well, if you're referring to were we aware
23 condition addendums, Amended CC&Rs, closing package, 23 that she didn't do the test that she has to do, yes.
24 water rights, everything pertinent and he says we're 02i15: 24 Q. Would you agree that Mr. Farley is aware of a
25 totally fine. If they had any actionable offense, it 25 number of issues that Ms. Ellis did not uncover?
390 392
1 would be against their own realtor and maybe the title gzi1s:29 MR. BISSELL: Objection. Calls for
2 company if they didn't give them everything that was 2 speculation.
3 recorded for that property, but that would be minimal. 02}15:23 THE COURT: Sustained.
4 Plus the Purchase and Sale Agreement states specifically 02}15:34 MR. SCHMIDT: Q. Were you aware that
5 itis the buyer's responsibility to seek out and obtain 5 Ms. Ellis had not uncovered a number of issues with the
6 Amended CC&Rs, which pretty much leaves the title 6 property?
7 company off the hook for that. Everything they're 02115:37 A. No.
8 complaining about is public record for all the world to 02}315:48 Q. What was it that the Gideons were going to
9 see, including their agent, right? And it was recorded 9 figure out, if you know? It says "or should | say,
10 well before" closing — "well before the closing. Poor 10 figures it out." What were they going to figure out
11 old Patty so stupid she wouldn't follow through on the 11  lateron?
12  well yield test, the well water quality test, never did ozl1s. 42 A. |have noidea. 1think it was justa line in
13 aradon, did not get them to sign my Kootenai Electric 13 atext. | guess it would obviously mean - to me, |
14 easement, never did nothing for them really. Mary said 14 guess if you're asking me to speculate, that they would
15 she didn't even bother to show up at closing, so here's 15 figure out later on that their agent probably could have
16 a person who sells real estate at her lunch hour and 16 done a better job for them. | don't know.
17 after 5:00 and a $900,000 deal isn't important to stop 021607 Q. Thelanguage in the text regarding did not
18 at the title company for a few minutes. When the buyer 18 follow through on the well yield test, did not follow
19 finds out what she did not do for them, or | should say, 19 through on the well yield test, so is that something
20 figures it out, if | was them, I'd be coming after her." 20 that she failed to figure out that the buyers were
02:33: 21 Q. What did you interpret that last sentence to 21 eventually going to figure out?
22 mean, "when the buyer finds out what she did not do for a2}16: 22 A. ldon't know. It was specified in the
23 them, or | should say, figures it out, if | was them, 23 Purchase and Sale Agreement that she wrote, that it was
24 I'd be coming after her'? 24 to be performed and there was obviously a time of the
02:13: 26 A.  Well, | would take that as them being upset 25 essence, a due-diligence time frame of getting that
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1 done. And | mean, again, no offense to anybody, but 02419:31 Q. Oh. And is a Ruby something similar to that?
2 you're selling a rural property. Water and sewer are 02}19:32 A.  I'msomy?
3 two pretty big deals. If I'm an agent, I'm making dang 02§19:33 Q. What's — is a Ruby Award similar to that?
4  sure my clients have water and I'm getting that well 02}19:44 A. Yeah, Ruby's alittle bit less.
5 tested every single time unless the clients tell me not 02419:45 Q. Okay. And do you belong to any associations
6 to. 6 or chambers of commerce?
02:14:5% Q. Did you hear Mr. Farley ever tell Art Gideon 02}19:4€ A. Yes.
8 that the wells produced plenty of water? Did you ever 02}19:48 Q. Andwhatis that?
9  hear that statement? 02}119:58 A.  I'monthe - obviously, the Coeur d'Alene
0z2:11:60 A. |don't know -- | don't recall that exact 10 Board of Realtors. I've been involved in the chamber my
11 conversation, but the well's been working for 20 years 11 whole adult life.
12 providing great water for the whole Farley family. | 02}19:42 Q. For chamber for Coeur d'Alene?
13 think the track record speaks for the proximity of the 02t19: 483 A.  Coeur d'Alene Chamber and Post Falls Chamber.
14 well. 02}20: det Q. Okay. You're amember of the Idaho Realtors
02:11:46 MR. SCHMIDT: | don't have any further 15 Association?
16 questions. 0212006 A. Yes.
02:11: 47 THE COURT: Cross. 024204 Q. And you work for Century 217
02:17:48 CROSS-EXAMINATION 0242008 A. Correct.
02:18:69 MR. BISSELL: Q. Get some background 02§20:60 Q. Is there a geographic area you primarily work
20 information, Mr. Elder. Can you just — briefly, what 20 in?
21 was your education experience? 02420 241 A. Kootenai County, Idaho.
02:14: 29 A.  What was my what? 02}20: 22 Q. Okay. Have you been subject to any
02:14: 23 Q.  Education experience, or what is your 23 disciplinary proceedings as a realtor?
24 education? 02}20: 34 A.  I'msomny?
0z2:14. 826 A. Beautiful high school of Coeur d'Alene, Idaho; 02120:25 Q. Have you been subject to any disciplinary
o 394 . 39?
1 North Idaho College; and University of Idaho. 1 proceedings as a realtor?
02:18:22 Q. Okay. And can you briefly run through your 02}20:22 A. Ihave not. Knock onwood.
3 employment experience? 02420:28 Q. And what sort of transactions are you
02:18:34 A. I've been a restaurant owner my whole adult 4 handling? I'm talking about commercial, residential,
5 life. Still own one. I've been in real estate for over 5 both.
6 eight years now full time as well. 02420:30 A. Yeah, | do both. I'm about 85 percent
02:18:4% Q. Areyou a licensed realtor? 7 residential, 15 percent commercial.
02:14:48 A. lam. 02}20:38 Q. Okay. And about how many residential
02:14:49 Q. And when did you become licensed? 9 transactions do you think you've been involved in
02:14: 40 A.  Actually, my mom knows the answer to that 10 involving rural property?
11 because she texts me every year, so it's been eight 02}20: 4kl A.  Inmy career?
12 years ago, so it was 2000, what, '14? 02420: 42 Q. Yeah
02:18: 43 Q. Okay. 02120:48 A. Hundreds.
0z:14: 94 A.  June of "14, | believe. 02}20:9M4 Q. Okay. And you typically represent buyers or
0z:13:66 Q. Have you received any awards for your work as 15 sellers or a mix?
16 arealtor? 02}21:0k8 A. Both.
oz:18: 0 A. lhave,yes. 02}21:6k/ Q. Okay. What is a private well system to you?
02:19:d8 Q  What would those be? 02421:4E8 A.  Simply a private well is drill on a private
021183 ¢ A. I've had multiple Centurion Awards. In the 19 residence or acreage to supply water to that parcel or
20 top five in our office in the last two years, top 10 20 home or house.
21 three years ago, four years ago top ten. I've had Ruby 022121 Q. Would a shared well — can that be a private
22 awards. I've had top sales awards. 22 system?
02:19: 9% Q. Whatis a Centurion Award? 02421:23 A. Yes.
02:1¢; 24 A. It'sfor-ifyou —it's your GPMover a 02§21:24 Q. Andwhy is that?
25 hundred - certain amount of sales. 02}22:85 A.  Anything that's not city or municipality type.
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Q  Okay. So, Mr. Elder, can you look at
exhibit — well, hold on a second. Trying to make this
as...

Take a look at Exhibit |, please. Before we
go there, let me ask, when did you first list the
property?

A.  When did | first what?

Q. List the property.

A. I'maway from that date. We listed it in
2017, | believe. | don't have that file exactly right
in front of me here.

Q. Okay. Then did you relist it in April of *18?

A. Yes.

Q. And then did that expire at some point and you
relisted again?

A.  Yes.

Q. Okay.

A. I might be wrong on my year. |apologize. |
think we actually started it in 2018. I'm sorry.

Q. Allright. Well, why don't — take a look at
Exhibit G.

| think we have a stipulation for that, your
Honor?

THE COURT: We do. it has been admitted.

MR. BISSELL: Q. Okay. Andwhat is
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A. 51 0f"8, sir.
Okay. So now go to Exhibit .
A. ExhibitI.
MR. BISSELL: | believe we have a stipulation
regarding this as well, your Honor?
THE COURT: That's correct.
MR. BISSELL: Okay.
THE COURT: It's been admitted.
MR. BISSELL: Q. Mr. Elder, what's Exhibit I?
A.  It's RE-25 Seller's Property Condition
Disclosure Form.
Q. Okay. And so — and this was done in April
20th of '18, right?
A. Yes,sir.
Q. Okay. And if you go to the last page, if you
would, please, page 44.
A.  I'mthere.
Q. Okay. And there's Mr. Farley's signature on
April 20th, correct?
A.  Yes.
Q. Allright. And then you go down below where
folks are supposed to signit. There's a part that
talks about Amended Disclosure Form. Do you see that?
A. Yes.
Q. Allright. Did you ever have any — did you
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Exhibit G, Mr. Elder?

A. Amended and restated declaration of
established conditions of Amended CC&Rs.

Q. You got to look in the — we're talking about
the exhibit notebook now.

A. Okay. I'msorry. Amlin the wrong one
again?
Probably. It's Exhibit G.
G.
Does that one have letters?
New Listing Form?
Yes.
I'm sorry. Thank you.
Okay. And what is Exhibit G?
This is a New Listing Form that we use
in-house that basically gives all the contact
information, when the listing is, the details of the
listing, showing instructions, sign locations. It's
really used for my assistants and staff to identify
deal — you know, identify all the pertinent things of
the property.

Q. Okay. Sodoes that help you or recall when
you started your — listed this property?

A. Yes.

Q. Okay. And when would that be?

POoOPOPOPPO
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ever discuss that provision with anybody that's down

below their signature?

A. No.

Q. Let me ask you — and then at some point in
time, did this initial listing expire?

A. Yes.

Q. Sothen you relisted?

A. Yes.

Q. Okay. And then if you go to — nowwe're
going to Exhibit 3.

A.  It's back in the other book.

Q. Yeah.

A. Okay. | am there.

Q. Okay. And this Exhibit 3, that's another
disclosure statement. This date of Mr. Farley's
signature on it's the same, correct, April 20th, 20187

A. Yes,sir.

Q. Allright. And then up at the top, am |
comect there's just that 4 has just been changed to 117?

A.  Yes.

Q. Okay. And if you go to Exhibit 1, that's the
MLS listing you created, right?

A.  Yes.
Q.  Ckay.
A.  Yes.
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02:24:39 Q. Soif there were — if there are — were two 4010_ 2431:38 Q.  So howwould one — one's looking at the 4

2 wells involved, would it change the listing at all? 2  electronic listing, how do you get to that?

02:24:43 A. Never. 0231:48 A. It's in the document section. There would be
02:24:44 Q. It would be the same whether there's one well 4 seller disclosures, plats, aerials, property line,
5 ortwo wells? 5 anything like that.
02:24:48 A.  One well. 02131:56 Q. So somebody clicks on it, they would find it?
02:24:4% Q. Andif there were two wells involved, would it 02431:5¢ A. Uh-huh.
8 change the listing? 02431:58 Q. Okay. And then take a look at Exhibit 12, and
459 A.  Absolutely. 9 we've already stated you provided that to Ms. Ellis,
24 : 50 Q. And howwould it change it? 10 right?
2 2t A.  Well, we would identify it. Be like if you 02432 1K1 A. Yes.

12 had two houses or an extra bam or... 02f32: 112 Q. Andif you look on page 1 of Exhibit 12 it
02:2%:d8 Q  Okay. And now with regard to the boundary 13 says its unofficial but very close?

14 line adjustment that was ultimately done, was that 02432: 14 A.  Yes.

15 completed as of November 20th, 2018, boundary line 02132:55 Q. What did you mean by that?

16 adjustment that was ultimately recorded? 02f32: 46 A.  Well, | meant if she was having problems, if
02:24: 44 A. No. 17 she didn't know how to look it up on the Kootenai County
02:29: 48 Q. Was there ever an addendum to the PSA change 18 website or Property Space, | was trying to help her out

19 in the legal description? 19 and send her just a brush scope of what the property
02:24:20 A. No. 20 would look like. And so | took a highlighter and |
0z:30: & Q. Was there ever an addendum to the PSA change 21 added a few things to what was there and said here's

22 in the amount of property that was being conveyed? 22 whatit's going to look like, and unofficial meant just
02:34: 83 A. No. 23 that. This isn't accurate. This is just to give you a
02:34: 24 THE COURT: Ten minutes, Counsel. 24 scope of what the general area of the property is.

02:30: 26 MR. BISSELL; Okay, your Honor. 02432: 85 Q. Did she ever ask you what you meant by that?
402 404
0z:3y:19 Q. Did you have any discussions with Patty Ellis 02t32:41 A. No.

2 regarding water rights? 02432:48 Q. Okay. And how long did it take you to do it?
02:30:18 A. No. 3 The drawing Exhibit 12, how long did that take?
0z:30:34 Q. Did you ever discuss having well tests 02}32:584 A. A minute.

5 performed with Ms. Ellis? 02} Q. Okay. And would you agree that the — if we
02:30:30 A. Yes, when she identified it in the Purchase look at — on Exhibit 11, that green line's above the

7 and Sale Agreement. switchback corner, correct, to Derting Road?

;38 Q. And what was the discussion? 02] A. Yeah, the orange one.
23449 A. Just she was going to have it tested. That 02, Q. Yeah. On Exhibit 11.
10 was just part of the things that she was asking, a 02} A. Yeah.
11 secondary inspection. 02} Q. And then on Exhibit 12, both your lines are
3 42 Q. And in your experience with regard to rural below the corner of the switchback, correct?
13 properties, is that important? 02} A. Correct.
A.  Extremely. 02/ Q.  Now, in your industry, do you use aerial
34: b Q. Whyisthat? photographs?
02:ad .46 A. Becauseit's not city water; it's a private 02] A. Every listing.
17 well. And those of us who own wells, myself included, 02§ Q. Okay. Do you rely upon them as being
18 it's important to know what those do. accurate?
2:31:.d8 Q. On Exhibit 12, you can turn to that. Well, 02] A. No.
20 let me back up for a second. Exhibit 11, so | think you 02 Q. Do you have any experience of your own in that
21 said that was — that was on the listing? regard?
;3129 A.  Yes. 02 A. Yeah. Right now, yes. A little piece of lake
| 328 Q. And so was there any restriction on folks property that is off by almost 15 feet, and it was
24 accessing that? surveyed in '71 by Meckel and Meckel, and so it's way
1. 26 A. No. off.
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02:34:08 Q And- 1 Ellis.
02:34:02 A. That's very common. 02}36:02 Q. Let me ask you stop there for a second. So
02:34:08 Q. Whatis— 3 let's take it step by step.
02:34:14 MR. SCHMIDT: Objection. Relevance. Notpart o02}36:04 A, Okay.
5 of any disclosure. 02136:08 Q. Did you go to the closing with Mr. Farley on
02:34:16 THE COURT: Il allowit. 6 June 7th?
02:34:17 MR. SCHMIDT: Okay. 02436:17 A. Yes.
02:34:18 THE COURT: Overruled. 02436:18 Q. Okay. During the closing, during the
02:34:29 MR, BISSELL: Q. Sojust to be clear, did 9 reviewing of the documents, did anyone say anything
10 Ms. Hllis ask you any questions about Exhibit 127? 10 about the documents?
02:34: Sl A. No. 02136: 1ls] A.  Yes.
02:34: A2 Q. Did she ask you any questions about Exhibit 02{36:42 Q. What?
13 117 02}36: 43 A.  Mr. Farley pointed out that there was some
02:34.: 34 A. No. 14 things that were incorrect in the documents.
02:34:46 Q. Did Mr. Farley assist you in creating Exhibit 02436:545 Q. Andwhat was he talking about?
16 127 02136: 48 A. Legal description and the property line.
0z2:34:. 45 A. No. 0213637 Q. Did he reference the Amended CC&Rs?
02:34: 48 Q. Did he direct you to create it? 02}35: 48 A.  Yes. And the Amended CC&Rs, yes.
02:34:40 A. Did he what? 02136: 40 Q. What about them?
02:34: 20 Q. Did he direct you to create it? 02§36:20 A. |think they were not there.
02:34: 21 A. No. 02}36: Q. Okay. And then so what did he say?
02:34: 22 Q. Did you tell him you had? 02136: 22 A.  Well, he asked where they were, and then |
02:34- 28 A. No. 23 don't remember exactly what.
02:34: 24 Q. Did you provide him a copy of it prior to 02136:24 MR. SCHMIDT: Objection.
25 closing? 02}36:2B THE COURT: Hold on.
406 408
A. No. 02t36:5% MR. SCHMIDT: Objection. Hearsay as to what
1152 Q. Did you tell him prior to closing you had 2 he said.
3 provided a copy to the Gideons? 02§36:58 THE COURT: Sustained.
02:34:54 A.  No. 02{36:54 MR. BISSELL: Q. What happened next?
0z:33:0D Q. As far as you're aware, was Mr. Farley aware 02)36:59 A. Heasked Mary, her title officer, where they
6 of the existence of Exhibit 12 prior to closing? 6 were
02:3%:08 A. Asfaras | know, | would say, no. 02137:0%F MR. SCHMIDT: Same —
02:33:18 Q. And you attended the closing on June 7th with 02§37:08 MR. BISSELL: You can't say what he said.
9 Mr. Farley, correct? 02437:09 MR. SCHMIDT: Same objection with respect to
02:34: 740 A.  Yes. 10 testimony of what Mr. Farley said.
02:33: 14 Q. Okay. And do you typically attend the 02}37:dHl THE COURT: Sustained.
12 closings? 02}137:1@2 MR. BISSELL: Q. What happened after
02:35:48 A. Every one of them. 13 Mr. Farley brought that to — mentioned the missing
02335 044 Q. Andwhyis that? 14 Amended CC&Rs?
02:33:3b A.  Just making sure that the documents the title 02437:1tH A. She agreed that the documents were not there.
16 company has are correct. If there's any questions of my 02]37: 46 Q. Whois she?
17 clients or concerns, I'm there to help answer or fix any 02137:4¢7 A.  Mary.
18 problems that may occur. 02}437:48 Q. Okay. Then what happened?
02:34: 40 Q  Okay. And at the closing, was there -- did 02}37:40 MR. SCHMIDT: [I'm going to object to what
20 any discussion come up with regard to the Amended CC&Rs? 20 these people are saying to each other. We can have the
nz:33-21 A.  Yes. 21 testimony —
02:33: 80 Q. What happened? 02}37:82 THE COURT: He didn't say what she said. She
02:34: 28 A.  Well, there was a problem with, | think, the 23 just agreed that the documents were not there. She's
24 legal description of the property lines and the title 24 agreeing that the documents were not there, so overruled
25 officer stepped out and | believe, | think, called Patty 25 onto that — as to that question. Gentlemen, we got two
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1  minutes. 0ztss;zd MR. BISSELL: Okay.
02:37:42 MR. BISSELL: Yes, your Honor. 02)29:32 (Evening recess.)
02:31:43 Q. Thenwhat did she do? 3
02:31:34 A.  She agreed, stood up, stepped out of the room. 4
5 I'm assuming she made a phone call. 5
02:37:56 Q. Let me stop you there. Then what happened? 6
7 She steps out of the room. What's the next thing that 7
8 happens? 8
02:34:09 A. Shetold us she was going to call the clients 9
10 or the clients’ agents. 10
oz:36:dH MR. SCHMIDT: Objection. Hearsay. 1
02:38: 02 THE COURT: Sustained. 12
p2:38; 03 MR. BISSELL: Q. She steps out of the room. 13
14 What happens next? Does she come back into the room? 14
02:38: 115 A.  Yes. 15
02:35: {16 Q. Okay. And then what happened? 16
ozraf 1 A.  She said that she spoke — 17
0z:34.118 MR. SCHMIDT: Objection. Hearsay. 18
0z:34.118 MR. BISSELL: Effect on the hearer, your 19
20 Honor. 20
0zx3g: 2 THE COURT: Okay. I'll allow it as to that, 21
22 butit's not effect as to what might happen next. So 22
23 you may go ahead. 23
0z:34: 24 MR. BISSELL: Q. What happened? 24
07:38:25 A. She came in and said that she had called - | 25
410 412
1 don't recall whether it was the agent or the clients. nz2tae:31 IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
02:34:32 MR. SCHMIDT: Objection. 62139:32 OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
02:39:43 THE WITNESS: And they asked — 02)39:33 —000—
02:39:44 MR. SCHMIDT: He's stating what she said, who  gz:35:34 ARTHUR V. GIDEON and KATHERINE M. )
) GIDEON, husband and wife, )
5 she called. | think that we need to have the actual 0zi39:35 )
3 02}39:3 Plaintiff, |
6 speaker and the actual one who performed these with 0z2l39: 3é )
.. oz2l3e;32  vs. ) Case No. CV28-20-2708
7 personal knowledge testifying, not Mr. Elder. It's come 02}30:37 )
. 2139:32 BRIAN T. FARLEY and PAMELA FARLEY, )
8 upa number of times. "‘é husband and wife, ;
02:34:59 THE COURT: Well, we are at the hour. We need 02| 22::9 Defendant. ]
02139:
10 to stop. ;z_"; 9:4
02:39:04 MR. BISSELL: Okay. oz2l3a: 41 Court Trial - Day 3
n2:39:d2 THE COURT: So if you wish to make an offer of  g2}39:42
13 proof in the moming, you may. pzi3s: 43 AT: Kootenai County, Coeur d'Alene, Idaho
023304 MR. BISSELL: Okay, your Honor. gj 39: 3@1.- ON: June 8, 2022
f2l39:3
0z:39:06 THE COURT: But-— D_lﬁ BEFORE: Honorable Richard S$. Christensen, District Judae
02:34: 16 MR BISSELL: Can we revisit it in the 65130 8B  APPEARANCES:
17 moming? g'?_'?: 39; gﬁ For the Plaintiff: Lukins & Annis, P.S.
. 02139:32 By: Michael G. Schmidt, Esgqg.
02:39: 118 THE COURT: Well, Mr. Elder will have to come nl"’sﬁ& 601 E Front Avenue, Suite 303
) ) . Lo 02}139:32 Coeur d'Alene, Idaho 83814
19 back. His testimony is not done at this time. 021 FTY &‘9
. 02}39. For the Defendant: Campbell & Bissell
op:39: 20 MR. BISSELL: Oh, absolutely he will. 0z}39; By: Michael S. Bissell, Esq.
. 02139:32 Brandon E. Slaven, Esg.
02:33: 21 THE COURT: Yes. And you can revisit in the 02]39:3% 820 W 7th Avenue
. 02139:32 Spokane, Washington 99204
22 morning. 02}39;
02:3%: 28 MR. BISSELL: Okay. 23
22:3%:24 THE COURT: | want to see counsel quickly in 24
25 chambers. 25
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:08  June 8, 2022; 9:03 am. 41?;_9 04:54 A.  Just for that reason, it's the responsibility 4
102 PROCEEDINGS 2 of the buyer's agent to represent their client and the

1:03 THE COURT: Good morning, everyone. 3 buyer, and the buyer’s agent to verify everything we

3:04 MR. BISSELL: Good morning, your Honor. 4 have in our listing package.

;06 MR. SCHMIDT: Good moming. 09}05:09 Q. Okay. Then go to Exhibit 3, please.

: 0B THE COURT: All right. At day 3 of Gideon 09105:16 A.  Yes,sir

7 versus Farley, case number CvV28-20-2706. The Court 09f05:17 Q. Allright. And so you're there?

8 notes the presence of counse! and the parties. Anything 0905:18 A. Yes,sir.

9 to take up before we proceed? 09}05:19 Q. Okay. And then there's a table. Do you see
a0 MR. BISSELL: | don't think so, your Honor. 10 that on page 1?

MR, SCHMIDT: No, your Honor. 09}05:501 A.  Yes.

THE COURT: Allright. Mr. Elder, if you'd 09}05:52 Q. Allright. And so let's see. | think the
come forward. And, sir, you are still under oath, okay? 13 last three sentences of that paragraph above start with,
If you'd have a seat there. 14 '"This disclosure.” Do you see that? "This disclosure

THE WITNESS: Thank you. 15 is not awaming."

THE COURT: And we are beginning 0slos: 36 A. Yes.
cross-examination. 09}05:307 Q. Okay. Can you read that from there to the end

CROSS-EXAMINATION 18 of the paragraph?

MR. BISSELL: Q. So, Mr. Elder, | think we 09jo05: 40 A. "This disclosure is not a warranty of any kind
ended yesterday where Ms. Spridgeon had walked back into 20 by the seller or by any agent representing the seller in
the room at closing. And then did the closing continue 21 this transaction. It is not a substitute for any
at that point? 22 inspections. The buyer is encouraged to obtain his’her

A. ltdid, but we hesitated a second. She 23 own professional inspections.”
stepped out to call the buyers. 09j05: 24 Q. Okay. Thenif you go to page 4 of Exhibit 3,

Q. But then when she came back in, did the 25 please. It's got a Bates number on the bottom Gideon

414 416
closing continue? Did Mr. Farley sign whatever he's 1 2021. Let me know when you're there.
supposed to sign? 09}06:12 A. Yeah,lam.

A.  Correct. Yes. 09406:13 Q. Okay. And then there is the table on the top,

Q. Okay. And then did everyone part company at 4 right? See that?
that point? Did he leave? 09t06:28 A.  Yes.

A.  Yes. 0906:26 Q. Okay. And undemeath that table there's a

Q  Did Ms. Spridgeon hand Mr. Farley anything? 7 paragraph, starts, "Seller and buyer understand." Do

A.  Amended copy of the Amended CC&Rs that were 8 you see that?
missing in the documents. 09}06:29 A. I'msormry, what line item are you on?

Q  Okay. Now, can you tum to Exhibit 1, please. 09}06:310 Q. So the second —- the paragraph undemeath the
And that's the — that you have in front of you? 11 table.

A. Yes,sir. 09}06:32 A.  On266?

Q. And then you see in the top portion there 0906:3B Q. No. It's —the —it's Gideon 2021. Look at
where it says contact information, right — or contract 14  the bottom right comner. It's page 4 of Exhibit 3.
information? 09}os: 45 THE COURT: Oh, of Exhibit 3.

A.  Yes. 09to6: A6 THE WITNESS: | think I'm there. Page 4,

Q  Okay. If you go down a little ways, it says, 17 okay.

"Private remarks." See that? 0906:58 MR. BISSELL: Q. So Exhibit 3 is the

A. Yes. 19 disclosure statement, right, that you were just reading

Q. Okay. And then what's the last sentence 20 fromon page 1?
there? 09)oe: 21 A.  Uh-huh.

A.  "Buyer's agent to verify all information.” 09}06: 20 Q. Okay. Sonowgotopage4. Let me know when

Q. And who put that in there? 23 you're there.

A.  ldid. 09}07:24 A. lamthere. Four, okay.

Q  Why do you do that? 09f07: 85 Q. And there's a table on top that says, "Other
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1 disclosure section,” right? See that? 1 you see that?
05:07:12 A. lapologize, Counsel. | must be on the wrong 6atos:22 A. ldo.
3 page here. It's Exhibit 4, right? 0al09:2 Q. Please read that paragraph slowly.
09:07:14 Q. Npo, three. Exhibit 3. poatoe:24 A.  “Square footage verification. Buyer is aware
09:07:18 A. lapologize. That would help. Let me get 5 that any reference to the square footage of the real
6 there. Sorry about that. 6 property or improvements is approximate. The square
08:07:2% Q Itsaltright 7 footage is material to the buyer and must be verified
09:01:28 A. Allright. Page 4, 1am there now, yes. 8 during the inspection period.”
09:07:29 Q. Okay. And you see the table that says, "Other 0809:49 Q. Okay. Nowgoto page 7. All right. And then
10 disclosure section." 10 do you see paragraph 407
na:07: 3l A.  Yes. oalio:dl A. Yes,sir.
08:07: 42 Q. Okay. And if you drop down to the first large oali0: 42 Q. Do you see that?
13 paragraph, it says, "Seller and buyer understand." Do osti0: 0B A. ldo.
14 you see that? osj10:d4 Q. Allright. Read that paragraph slowly,
o075 A.  Yes. 15 please.
0o 0736 Q. And then the next sentence starts out, "No 08i10:d6 A. “Entire agreement. This agreement, including
17 statement made." Do you see that? 17 any addendums or exhibits, constitutes the entire
a9:07: 48 A. Yes. 18 agreement between the parties respecting the matters set
0a:07: 49 Q. Thenthe next sentence starts out, "Seller and 19 forth and supersedes all prior agreements between the
20 buyer also understand." Do you see that? 20 parties respecting such matters. This agreement may be
09:07: & A. Yes. 21 modified only by a written agreement signed by each of
00:07: 22 Q. Please read that sentence. 22 the parties."”
09:07-28 A.  "Seller and buyer also understand and 08l10:23 Q. Okay. And if you know that there's going to
24 acknowledge that the seller in no way warranties or 24 be aboundary line adjustment done with regard to a
25 guarantees the above information regarding the 25 purchase, do you address that in any way with regard to
418 42¢
1 property.” 1 the Purchase and Sale Agreement?
09:07:52 Q. Okay. Nowtum to Exhibit 4. 02l10:42 A.  Absolutely. It would be a condition.
09;04:08 A. lamthere, sir. 09}10:48 Q. Okay. Would that be memorialized in any way?
0a:04:04 Q  Okay. And this is the Purchase and Sale oatio:54 A. Inwnriting in the PSA.
5 Agreement for the subject property, correct? 0a}10:58 Q. Okay. Inan addendum?
pa:od.16 A. Correct. 09}10:56 A. lwould include it initially in the
08:08:1€4 Q. Okay. And then in the heading where it says, 7 original — original Purchase and Sale Agreement.
8 "RE-21 Real Estate Purchase and Sale Agreement,"doyou  ps}11:08 Q. But could it be put in an addendum?
9 see where it's all caps, bold, starts out, "No 0s8l11:08 A. It could be put in an addendum, yes.
10 warranties." Do you see that? a9i11:00 MR. BISSELL: That's all | have, your Honor.
na:of . S A. ldo. 11 Thank you.
oo:0g: A2 Q. Please read that sentence. osly1:62 THE COURT: Mr. Schmidt.
pa:od: AB A. "No warranties, including, without limitation, pa}i1: (43 REDIRECT EXAMINATION
14 any warranty of habitability, agreements" and - "or oafii: {4 MR. SCHMIDT: Q. Mr. Elder, regarding the
15 representations not" exclusively "set forth herein shall 15 boundary line adjustment, did you or did you not know
16 be binding upon either party." 16 that there was supposed to be a boundary adjustment that
90:08: 47 Q. Okay. Try reading that again a little slower. 17 occurred prior to closing?
09: 04 {8 A.  Aliright. Sorry. 0a}11:48 A. Yes, | did know.
s 04 489 Q. And I think you misstated some of the words. 0a}11:48 Q. There's no mention of the boundary line
0s:08:20 A. Oh, somry. | apologize. "No warranties," 20 adjustment in the Purchase and Sale Agreement or the
21 comma, "including, without limitation, any warranty of 21 addendum, is there?
22 habitability, agreements or representations not 0al11:22 A.  No, because | did not write the Purchase and
23 expressly set forth herein shall be binding upon either 23 Sale Agreement, sir.
24 party." 0911:24 Q. Isthat comrect, that there is not —
0e:09: 26 Q. Okay. Now go to page 4 and paragraph 13. Do 08)11:25 A. Thereis not.
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08:17:49 Q. Okay. And you represented the seller in this w1 1 knowledge that it had been working for 20 years, A
2 transaction? 2 cormect?
09:11:58 A. Correct, yes. 09413:53 A. No.
09:1]:54 Q. Did your client agree to do a boundary line 09}13:54 Q. Andin your deposition, you testified that you
5 adjustment for my clients? 5 knew about the boundary adjustment and said everybody
09:1%:08 A.  We were doing this boundary line adjustment 6 knew, correct?
7 long before your clients came into the picture, so | 09414:07 A. Correct.
8 don't know whether he specific — | guess your question 09}14:18 Q. Butin your deposition, that testimony only
9 was, did he specifically do it for your clients? 9 came after you had testified that you didn't know about
10 Eventually, yes, but we were working on it long before 10 itat all and therefore couldn't convey any information
11 they were the buyers. 11 about it to Patty Ellis, correct?
09:17: {2 Q. That was — but that was encompassed in the 09)14: 42 MR. BISSELL: Your Honor, just like with my
13 agreement between the parties that there was going to be 13 witnesses, if he's going to question him about the
14 aboundary line adjustment, yes or no? 14 deposition, if it's appropriate, then he needs to have
0e:13:46 A.  Yes, everybody knew in advance. The real 15 itin front of him. But with a nonparty, he has to ask
16 estate agent knew in advance. Everybody knew it was 16 him questions and he can impeach him, but he can't just
17 forthcoming. 17 get into deposition testimony because it's convenient.
00:14: 48 Q. Sowould you agree that this document does not 18 | guess my response —
19 contain the entire agreement of the parties? 09f14:40 THE COURT: Hold on. Oh, go ahead,
0s:13:20 A. The- 20 Mr. Schmidt.
09:14: Q  Exhibit No. — 09}14:24 MR. SCHMIDT: My response would be we read
0a:13: 29 A. -RE-21? 22 through the deposition. If he wants to reference it, |
09:13: 23 Q. Exhibit No. 4, the Real Estate Purchase and 23 have no objection to providing it to him.
24 Sale Agreement. 09}14:24 THE COURT: Well, let's give it back to him so
09:14: 85 A. Yes. 25 that he can see what you're referring to.
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09:12:49 Q. ltdoes not contain the entire agreement of 09}14:53 MR. SCHMIDT: | believe Madam Clerk still has
2 the parties, correct? 2 the deposition transcript for Rob Elder.
09:14:53 A. No, because, again, | didn't write that. It 09415:18 THE COURT: To the extent there was an
4 was written by their agent. 4 objection, that's sustained, but | think we're going to
0%:13:58 Q Isthat correct? 5 curethat.
9:17:56 A. Yes. 09115:26 MR. SCHMIDT: Q. Do you have it?
09:14:5% Q. Thank you. You testified yesterday that, 09}15:27 A. ldo.
8 quote, "The well had been working for 20 years," end 09}15:28 Q. Okay. What's your explanation for this
9 quote. Do you recall that? 9 conflicting testimony that you didn't know anything
po:13:d0 A Yes. 10 about it and then everybody knew? How come that — how
08:13: 6 Q. Which well are you referring to? 11 can you reconcile that inconsistent testimony?
0s:13:dP A.  The only well, the main well on the property 09)15:8H2 A.  Well, obviously in the deposition | was
13 for the house. 13 mistaken. | answered it incorrectly.
08:13: 14 Q. Isthat the upper well or the lower well? oot1e:dd Q. Ifyou'll turn to Exhibit 12, please. Are you
09:13: 115 A.  The upperwell. 15 there?
09;11: 116 Q. Okay. Do you know — or were you aware that 09f16:46 A. Yes,sir.
17 prior to 2017 there was not a pump in it and that Jody 0s)16:57 Q. Yesterday you testified that Patty Ellis
18 Barden placed a pump in it in 2017? Were you aware of 18 didn't know how to look up the boundaries on Property
19 that fact? 19 Space or Google, like it was a very simple thing to do.
ce:11: 20 A. No,sir. 20 Do you recall that?
0s:14: 21 Q. And the basis of your knowledge that the upper 09)16: 31 A. Correct, yes.
22 well had been allegedly working for 20 years was 09}16: 22 Q. Okay. And you provided Patty Ellis the email
23 Mr. Farley told you so, comrect? 23 that is Exhibit 12 which attached the depiction of the
0a;14. 24 A. Correct. 24 property boundaries, correct?
0s:13: 85 Q. So you didn't have any independent personal 0916: 25 A. Yes.
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08:14:48 Q  And | guess you acted like you were frustrated 425;2_ 119:39 Q. But a to-be-adjusted property line is not -

2 that she wasn't capable of looking this up on the county 2  depicted on anything, correct?

3 or Propertyspace.com or Google. Is that where — were 09419:43 A. Correct.

4 you frustrated that she couldn't look it up? 09419:44 Q. So how could she figure out what the
09:17:05 A.  No, just trying to help her out. 5 to-be-adjusted property line was? How was that helping
09:17:18 Q. Howwould that help her out? 6 her?
09:11:1¢ A. Because she asked me the question of where is 09}19:4% A.  Well, it would help her because she couldn't

8 the property approximately, and | asked her if she had 8 figure out where the original acreage was, and she could

9 looked it up, and she said she was having problems 9 look at that and she could clearly see because we walked

10 finding it, so | sent it to her and just like | said in 10 the property. We talked to her about where the property

11  my email, it was unofficial but very close. 11 line adjustment was going to be so you could clearly
08:11: 42 Q. Sowhy was the survey not disclosed when it 12 look at it and where the road was at. And as you can

13 existed at the time that the Purchase and Sale Agreement 13 see in your document, it would be pretty clear to have

14 was entered into and at the time of closing? 14 somewhat of an understanding to explain to her clients
0s:11: 4D MR. BISSELL: Objection. Argumentative, your 15 whereitis.

16 Honor. 09120: 16 Q. So youwould agree that she couldn't figure
oo:17: 467 THE COURT: Overruled. 17 out from any of those sources what the actual boundary
09:17: 48 THE WAITNESS: | answer? 18 line adjustment was going to be, correct?

09:17: 40 MR. SCHMIDT: Q. Yes. 09420:50 A. 1would agree she could not.
09:11: 20 A.  Well, | think that, if memory served me 09i20:20 Q. Thank you. And it was your testimony that you
21 correctly, we were in a unique situation because the 21 provided that map out of a courtesy to help her. |
22 attorney that was handling all of that was sadly going 22 believe that was your testimony.
23 through a battle with cancer and everything was delayed, 09}20: 23 A. Correct.
24 and we were waiting on all of those documents right up 09}20: 24 Q. If youweren't sure what the boundary was
25 until closing. 25 going to be, howwas it helpful to provide her something
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04;18:08 Q. If you'll turn to page 172 of your deposition. 1 that might be inaccurate?
09:18:12 A. Page 177 of what, sir? 09}20:42 A.  Soshe could explain to her clients where the
06;16:18 Q Page172. 3 approximate property was that they were interested in
06:14:14 A.  Of which book, sir? | have three here. 4 buying.
n9:16:18 Q. Your deposition transcript, sir. 09420:55 Q. Did you expect her and her clients to rely on
09:14: 26 A. Okay. Thankyou. 1am there. 6 that information?
09:14:4% Q. Okay. Beginning at line 4, "Why did you'" — 09}20:58 A. 1would hope not.
8 doyou see that? Sol asked you on this subject, "VWhy 09421:08 Q. What information could they rely on prior to
9 did you — why did you just approximate and provide to 9 the boundary adjustment being completed?
10 my client the depiction instead of actually providing 09j21:60 A. The surveyed documents, having it surveyed
11 what the real legals were?" 11 themselves, whatever made them comfortable with the
DETRY Y-/ And your answer was, "Out of a courtesy to 12 purchase.
13 help her because obviously she could have just gone to 0sj21: 143 Q. Howwould they know what to survey? They
14 Kootenai County website, Propertyspace.com, Google, and 14 hadn't been provided any information about what the
15 got all that information herself." 15 location of the boundary was.
09:19: 4 Did 1 read that correctly? 09j21:46 A. The professional surveyor would have access to
08:19: 14 A.  Correct, yes. 17 all of that.
0g:19: 78 Q  Okay. She couldn't actually go to any of 09f21:48 Q. Mr. Gideon's professional surveyor?

19 those websites and figure out what the adjusted property 09)21:48 A. lapologize?

20 line was going to be, correct? 09421:20 Q. Mr. Gideon's professional surveyor?
09:1%: 5 A.  Of course she could. 09421941 A.  Whoever they hired as an expert person, like
0o:16: P02 Q. Explain how does that work. 22 aninspector or someone to look at their property and
09:1%: 28 A. If you go on Property Space or Kootenai County 23 verify the points and pins and what was going on.

24 website, it gives you a brush scope of any property line 09}21:24 Q. Somy clients should have relied on

25 that's listed or out there or not listed. 25 information that Mr. Gideon and his inspector held
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1 privately? 09}24:21 A. No.
09:2{:52 A. No. His inspector didn't have an expertise of 09124:22 Q. You wouldn't agree that what they received is
3 doing surveying, that | know of, if you're speaking to 3 ashared system, correct?
4  the inspector they hired to just do the general 09i24:24 A.  Who are they sharing it with? it was an
5 inspection of the home. 5 individual well for that house unless they were sharing
02;21:08 Q  You testified yesterday about your definition 6 it with the chickens or somebody. | don't know.
7 of a private system or a private well system. Do you 09424:4% Q. Youre Mr. Farley's real estate agent,
8 recall that? 8 correct?
08:21:19 A. Yes,sir. 09124:48 A.  Yes,sir.
08:22: 110 Q. And you testified that in your opinion a 0oj24:40 Q. You're his agent and he's your principal,
11 shared well can be a private well; is that correct? 11 correct?
09:22: 42 A. Yes. 09}24. 42 MR. BISSELL: Objection. Calls for a legal
09:22: 43 Q. Howis that so? 13 conclusion.
na:23: 4 A.  Well, if you and | are — have property and we 09fo4:34 THEWITNESS: My dlient, yes.
15 have one well and we share it, and we don't have the 09}24:.5D THE COURT: Overruled.
16 access to city water or city sewer, that would be a 09}124:86 MR. SCHMIDT: Q. Did Mr. Farley tell you that
17 shared well, in my opinion. 17 you should represent the property lines to be as
po:27:48 Q. Is that a private well if it's shared? 18 indicated in the emalil with the attached depiction?
0e:24:30 A. Absolutely. Because you and | would have had 09l25.d0 A.  Which email are you referring to?
20 to either purchase it or drill it. Anything that's just 09t25: 20 Q. Exhibit No. 12.
21 not, you know, city. 09t25: &1 A. No. That was, just again, out of courtesy to
04:23: 22 Q. And so your testimony was in reference to 22 Patty to help her understand to be able to explain to
23 Exhibit 3, the RE-25 Disclosure, comrect, where it says, 23 her clients where the property lines were.
24 '"Private well system." Go ahead and reference that, if 09l2s5: 24 Q. My question is, did Mr. Farley tell you what
25 you like. 25 you should represent the property lines to be, or did
430 432
09:23:59 A. lamthere. 1 youjust decide for yourself what they were?
09:23;: 02 Q. So you're reconciling what is an apparent 09}25:3R A.  Well, | knew what — where the property lines
3 conilict in indicating that a private system can also be 3 were going to be, so together we obviously were on the
4  ashared system — 4 same page of what the property lines were being adjusted
08:23:28 MR. BISSELL: Object to the point it's 5 to.
6 argumentative, your Honor. 09}25:46 Q. Somy question is, did Mr. Farley tell you
09:23:2% THE COURT: Let him finish his question, 7 what you should represent the property lines to be or
8 Counsel. 8 did you just decide for yourself what they were?
09:21:29 MR. SCHMIDT: - is that accurate? 09}25:59 A. Yes, he told me. We worked together on it.
a9:2%: A0 MR. BISSELL: Object to the form. 09}25:50 Q. | believe yesterday you said that you just did
11 Argumentative. 11 it on your own. Are you — if that was your testimony
08:23: 2 THE COURT: Overruled. 12 yesterday, would that be inaccurate now?
0a:23: 43 THEWITNESS: Yes. 09}26:613 A.  Well, | think you're sorting what we're
os:21: 44 MR. SCHMIDT: Q. On Exhibit 3 it also says 14 talking about. In my opinion, what | did on my own was
15 that there's no shared well agreement and it's not a 15 send to Patty to help her out, to give her a brush scope
16 shared well. Can you reconcile that with what actually 16 with my highlighter what the property was going to look
17 occurred? 17  like.
oo:z3: 48 A. |don't understand your question. There was 09j26: 768 Q. But you worked with Mr. Farley to come up with
19 never a shared well of any kind. It was individual well 19 that exhibit, correct?
20 for the house. 09i26:20 A. No,|did it on my own.
pa:ad; 2 Q. Howis the shared — how is — you would agree 0912624 Q. Did Mr. Farley tell you — well, | think that
22 that a shared well agreement was recorded and that it 22 you did testify to that. I'll move on and let the
23 was Mr. Gideon's testimony — sorry, strike that. 23 record speak for itself.
08124 24 Would you agree that what the Gideons received  09}2¢:24 And you were authorized as his agent to make
25 was a shared well system? 25 those representations regarding the boundary line how it

EXHIBIT A



[&
1 was going to be adjusted, correct? 4 1 was the last one to see him alive, correct? *3
na:24:38 A. Yes. 09}29:22 A.  Yes.
09:24:43 Q. And were you authorized to speak on his behalf 09f29:33 Q. Andisit correct that Mr. Elder and
4 about the property lines that you represented, where 4 M. Farley would get together once in a while to have
5 they were going to be adjusted to, to my clients? 5 lunches, dinners, or drinks?
p5:24:56 A. Yes. 09}29:46 A. Yes.
09:24:5€ MR. SCHMIDT: | don't have any further 09429:47 Q  Okay. Now | wanted to talk with you about the
8 questions. 8 properties at issue and any interest you might have in
09:24:59 THE COURT: Any recross? 9 those properties. So | understand that you purchased
09:24:80 MR. BISSELL: No, your Honor. 10 the home while you were married to Mr. Farley, correct?
0a:27: ddl THE COURT: Allright. May this witness be 09)29:4H A.  What home?

12  excused? 0si30:6k2 Q. You purchased the home on Derting Road that's
09:27:68 THE WITNESS: Thank you, your Honor. 13 the subject of this dispute while you were married to
pa:27. 64 MR. BISSELL: Yes. 14 Mr. Farley, correct?

08:27:616 THE COURT: No-— 09}30:tH A. No. We purchased the property and built the
09:21:66 MR. SCHMIDT: Yes. 16 home.
09:27: 0 THE COURT: Thank you. You may be excused, o2¢}30:1l7 Q. Okay. And the source of the funds to purchase

18 Mr. Elder. 18 the property and build the home were funds that you and
09:27: 60 THE WITNESS: Thank you. 19 Mr. Farley saved up while you were married, correct?
pa:27:20 THE COURT: Call your next witness, 09}30:20 A.  Yes.

21 Mr. Schmidt. 09}3o0: 2 Q. Andwhen | took your deposition, you testified
na:2]: 22 MR. SCHMIDT: Plaintiffs call Pam Farley, your 22 that you considered yourself to be the owner of the

23 Honor. 23 Ridgetop Retreat properties, that is, parcel |, S, T,

08:21: 24 PAMELA JEAN FARLEY, 24 andV, comect?
09:21: 25 called as a witness herein, 09}30:26 A. Correct.

434 436
pa:21:28 having been duly sworn on oath, 09}30:33 Q. Okay. And the Ridgetop Retreat properties
08:27:52 testified as follows: 2 were acquired with funds eamed during your marriage,
09:21:53 THE COURT: Ma'am, would you have a seat here 3 correct?

4 in the witness stand. 09130:44 A.  Yes.
09:24:0H THEWITNESS: Right here? 09§30:49 Q. And you testified that you didn't ever agree
09:24:08 THE COURT: Yes, ma'am. Right there. Puli up 6 torelinquish or to get rid of your interest in any of

7 that microphone a little closer to you and would you 7 those properties to Brian Farley, correct?

8 state your full name and spell your last name. 09}30:58 A. Thatis not correct. | need to correct
08:24:19 THEWITNESS: Pamela Jean Farley, F-A-R-L-E-Y. 9 myself.
0g;29: 10 THE COURT: Go ahead, Mr. Schmidt. 0931640 MR. SCHMIDT: Okay. | want — may | approach?
09: 24 ; il DIRECT EXAMINATION 11 I'd like to publish Ms. Farley's deposition.

08;24: 1P MR. SCHMIDT: Q. Good moming, Ms. Fariey. | o09}31:12 THE COURT: You may.

13 just wanted to ask you some questions first about your 09;31:443 MR. SCHMIDT: Q. If you'd tum to page 25 of

14 relationship with Rob Elder and your husband's 14 your deposition, and there should be four pages on each

15 relationship with Mr. Elder, okay? 15 individual paper page. Let me know when you're there.
09:2¢: 46 Did you and your husband attend social 09}31:518 A. I'mthere.

17 functions about once a year with Mr. Elder? 09431:8 Q. Okay. Soonpage 25, line 1 — sorry, justa
0a;24: 48 A.  Yes. 18 moment. | grabbed the wrong deposition transcript.
08:28:519 Q. And would you describe Brian Farley's 09}32:58 And | asked you on page 25, fine 6, "Did you

20 relationship with Mr. Elder as being a good 20 ever agree to relinquish or get rid of your interest in

21 relationship? 21 the properties to your husband?"
ng:2y: 22 A. Yes. 09{33: 8P And your answer was, "No," correct?

09;2%: @8 Q. And during our deposition, you offered up that 09}33: @3 A. Thatis correct.
24 it was a particularly close relationship because you 09}33:24 Q. Okay. If you'd turn to Exhibit No. 18 in the
25 lost a family member who worked for Mr. Elder, and he 25 exhibit book. It's that binder there.
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0a:33:20 A.  Which one again? 09}36:28 Did | read that accurately?
08:34:22 Q. Exhibit 18 in the black binder. Yes. 09}36:22 A.  Yes.
09:33:23 Let me know when you're there. 09136:23 Q. And so the purpose of drilling that second
09:31:34 A. I'mthere. 4 well, would that second weli be the lower well?
09:33:35 Q. And would you agree that your name is listed 09136:35 A.  Yes.
6 as a party on the Amended CC&Rs for the Ridgetop Retreat  09}36:36 Q. Was to get adequate water for irrigation,
7 Owners Association? 7 correct?
02:33:58 A. Yes. 09136:38 A.  Yes.
09:33:59 Q. Ifyou'll tum to Exhibit 3, please. Would 09}36:59 Q. Soif the lower well were taken away, you

10 you agree — and what is that document? 10 would not have adequate water to water as much as you

09:34: M A.  Seller's Property Condition Disclosure Form. 11  wanted to, correct?
08:34: 42 Q. And up there at the top, who is listed as the 09}37:d2 A. I'mnotsure. | can't be sure on that.

13  sellers? 09137183 Q. Okay. If you'll tum to page 45 of your
po:34.54 A. Brian and Pamela Farley. 14 deposition, please. Are you there, page 45, line 7?
05;34: 45 Q.  Thank you. Now [ want to turn to the — the 09}37:45 A.  Okay. Yes.

16 lower well. Do you know what I'm talking about when | 09437:56 Q  Okay. | asked you, "Question: If the lower

17 say the lower well? 17 well were taken away, would you have adequate water to
09:34.:48 A. Yes. 18 water as much as you wanted to?"

09:34; 40 Q  Andwhat is that? 09i37:48 And your answer was, "Answer. Well, that's
0a:34:20 A. It'sawell on one of the properties that we 20 why we drilled the well, for more irrigation.”

21 own. 0937: 3 "Question: So it's kind of a way of saying
08:34.22 Q. Sol understand that you drilled a first well 22 yes, you would need more water? Would you need that

23 for your property; is that accurate? 23 supplemental well in order to provide enough irrigation
n9:34: 24 A. Yes. 24  so that you could water as much as you wanted to?"
09:35: 26 Q  And where was that well drilled? 09{37:25 And then there was an objection.
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oo:38:0d A. Behind our house in the pasture. 09}37:5% And then answer, "That's why we — that's why
09:38:12 Q. Inthe pasture? 2  wedrilledit”
po:25:13 A. Uh-huh. 09}37:58 "Question: So correct?"

09:33:14 Q  And was the — that water was inadequate for 0s}37:54 "Answer. For us, yes."
5 irrigation, so you fracked it, correct? 09}38:0D Did | read that accurately?
09:35:20 A. |believe so. I'm not quite sure. 09138:08 A.  Yes.
08:34: 27 Q. Tumto page 37 of your deposition, please. 09138:07 Q. And so you need that lower well water to

8 On page 37 of your deposition, line 11, | asked you, 8 imrigate your residential property in order to water as

9 "Question: Okay. And so at some point, a decision was 9 much as you needed to, correct?

10 made to frack the weli to try and get more water; is 09;38: 70 A.  Yes.

11 that correct?" 09}3s:shl Q. And did you consider the water system that was
09;34. 612 And you answered, "Yes." 12 servicing that residential property that you owned and
09:33:43 Did | read that correctly? 13 was sold to the Gideons, did you — you considered that
0a:34.44 A, Yes. 14 water system to be a private system, correct?
0a:31:46 Q  "Question: Okay. So was there inadequate 09l38:3tH A.  Yes.

16 water that drove that decision to frack to try and get 0938: 36 Q. And that would include the lower well,

17 more water, or were you satisfied?" 17 comrect?

08:34: 08 There was an objection. 09t38: 48 A.  Yes.

05;34:010 And then your answer was, "Maybe. Yes, it was 09i38: 40 Q. Do you recall the well going out at times?
20 for —to get — to help with imigation.” Is that 09t38:20 A. If the pump, you know, had problems.
21 accurate? 09t38: 21 Q. How frequent did that occur?

0o:34. 22 A.  Yes. 09l39: 8P A.  Not very frequent.

08:34: 23 Q  "Question: And what needed irrigated? 09}39: @3 Q. How many times a year?

09:33. 4 "Answer: Just the property, the lawns and all 09}39:24 A. Maybe a couple of times a year.
25 around." 09439: @5 Q. Two, three, does — is that what a couple

EXHIBIT A



=
o

<
s

;

-

=
.

=

means to you?

A. 1would just say a couple, two.

Q. Okay. | wanted to talk with you about stock
watering. You understand what stock is, stock are?

A, Yes.

Q. Okay. Is it correct that the sole location
where stock was watered was just south of Derting Road
where it came out of a hydrant?

A. No.

Q. Okay. If you'd turn to page 51 of your
deposition, please. And | believe that there's an
Exhibit No. 3 with that deposition transcript near the
end. If you could kind of keep that place and look back
to Exhibit No. 3.

A. I'msony, | see — you point me — you want
me to be on page 517

Q. Yes. Areyou there?

A.  Yes.

Q  Okay. And then there's an Exhibit 3 in there
as well?

A. Yes.

Q. Well, first of all, | believe you described —

THE COURT: Counsel, when you say "Exhibit 3

in there as well," are you talking about Exhibit 3 in
the deposition?
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mean, | can tell it's a house, but I'm not really
sure —

Q. | asked you, "Would you mind putting a green
dot where the hydrant was that the hose was run from."

So do you see a green dot?

A, Yes.

Q. Is that where the hydrant was?

A. ldo. NowI can see that, yes.

Q. Could you hold that up so the Court can see
where the green dot is, and the Court is Judge
Christensen.

THE COURT: Well, | can't quite see where the
green dot is, so if you want to —

MR. SCHMIDT: May | approach?

THE COURT: - come forward.

Okay.

MR. SCHMIDT: Q. And then you drew a blue
line along the course of where the hose was run from the
green hydrant — or from the hydrant or the green dot
down to where the horses watered, and you colored the
area the horses watered in orange, comect?

A.  Yes.

Q. Okay. Could you hold that up and show the
Court what you're referencing? May | approach again?

THE COURT: You may. Well, where are you

MR. SCHMIDT: In the deposition, yes.

THE COURT: Okay. | just want to be clear.

MR. SCHMIDT: Q. If you could tum to
Exhibit 3 to the deposition, please.

A I'm-
Q. Are there exhibits in the back of the
deposition?

A. I'm not sure where you're talking about.
Q. There should be a pink exhibit sticker that
says, "BExhibit 3."
A. Okay. Okay.
Q. And so | asked you, "Question: From a hydrant
that was located on the residential property, and that's
at a location, | guess, north of the house and north of
the well, correct, that's where the hydrant was?"
And you answered, "Behind the garage."
Could you show the Court where the hydrant was
that was utilized to water the stock that you were
testifying about? Just if you could hold up that

exhibit for the Court to see.
A.  Where the hydrant was located?
Q Yes.
A.  Where this green spot is. | can't tell —
Q. Soifyou could —
A. I'mkind of unsure what I'm looking at. |

03]
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09145:85

pointing to?
MR. SCHMIDT: Q. So green dct line, yellow is
where the horses watered.

A. That's orange.

Q. Ororange, sorry.

A.  Uh-huh.

Q. Yes, okay. And at some point that hose went
away, and according to your husband, it was replaced by
a rigid pipe, but you were never aware that there was a
rigid pipe installed underground, correct?

A.  No, I'm - he talked about it, but, no, | was
not.

Q. You aren't aware that there was a pipe running
underground to where the horses would get their water;
is that correct?

A. ldon't recall.

Q. Can you see any evidence that there's a pipe
underground when you're on your property?

A. No.

Q. Running down to that location, you can't see
any evidence that there's a pipe, correct?

A. No.

Q. Isthat correct?

A.  Yes.

Q. Okay. And you testified that you only had two
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1 horses and four mules, correct? 4450_ 48:a MR. SCHMIDT: Well, this is going to take me a “
09:48:12 A. Yes. 2  bit too long, and | don't think it's that important
09:43:18 Q  And that you never had more than two horses 3 anymore, so I'm going to conclude with this witness,
4  and four mules; is that correct? 4 your Honor.
09;:43:25 A. Yes. 09}48:45 THE COURT: All right.
08:45:26 Q. And you also testified that you never leased 09}468:48 MR. SCHMIDT: Thank you.
7 your property out to allow others to graze on it, 09]48:4% THE COURT: Cross?
8 correct? 09f48:48 MR. BISSELL: Thank you, your Honor.
08:4%:29 A. That's correct. 09148:49 CROSS-EXAMINATION
og:45: 80 Q. And you also testified that the stock were not 0s}as:d0 MR. BISSELL: Q. Ms. Farley, if you turn to
11 grazed on any other locations on the Ridgetop Retreat 11 Exhibit B, please. That's the other — it's one to your
12 properties, correct? 12  left, | think, the notebook to your left. No, it's
09:48: 33 A.  Well, there was several pieces of property 13 right —it's against the wall. Yep. Yep.
14 that the — on that — like the different parcels that 0sf49: i Are you there?
15 they went to. 09)49: 16 A.  Yes.
na:4y: 40 Q. Sure. Andwe went over that in your 09}49:116 MR. BISSELL: Okay. | believe this is already
17 deposition to define what those Ridgetop Retreat 17 in evidence, your Honor?
18 properties were. | believe if you'll turn to Exhibit 1, 09]49: k8 THE COURT: I'm sorry, which exhibit?
19 please. 0o}49:40 MR. BISSELL: Exhibit B.
na:ai: @ THE COURT: And Exhibit 1, trial exhibit or 09)49:20 THE COURT: Yes, it's admitted.
21 deposition exhibit? 09}49: 2K MR. BISSELL: Q. And, Ms. Farley, this is a
08:44: @2 MR. SCHMIDT: Sorry. Exhibit 1 to your 22 quitclaim deed in 2016 from you to Brian Farley. And if
23 deposition. 23  you look on Exhibit A for parcel |, S, T, and V,
05:44: 24 THE WITNESS: Okay. 24 correct? Do you see what I'm looking at?
no:44: 26 MR. SCHMIDT: Q. Andwhat you circled in pink  09}49: 26 A. lwas looking at - I'm looking at what
446 448
1 were identified to be the Ridgetop Retreat properties, 1 exhibit?
2 correct? 09149:52 Q. SoExhibit B.
09:44:28 A.  Yes. 09149:58 A.  Okay.
08:44:24 MR. SCHMIDT: Okay. Could you show the Court, o0s}49:54 Q. Okay? Anditjust says, "Quitclaim Deed" on
5 please? If | may approach again? 5 thetop. Do you see that?
09:44:46 THE COURT: Okay. 09150: 08 A.  Yes,|seethat.
08:44:5% MR. SCHMIDT: Q. And so it was your testimony  09}s50:07 Q. And that's from you, the grantor, right?
8 that the stock were not grazed on any other locations in 09450:08 A. Yes.
9 the Ridgetop Retreat properties other than where the 09}50:08 Q. ToBrian?
10 yellowis, correct, on the exhibit? o9tso: A. Yes.
09:47: g4l A.  Onthe yellow - 09i50:dH Q. Right? Okay. And then if you look on the
09:41:d2 Q. Exhibit No. 3 that we were just looking at. 12 last page of the exhibit, you'll see that this pertains
o443 MR. BISSELL: | think objection. 13 toparcell, S, T, and V, correct?
14 Mischaracterized the testimony. She said orange, not 09}so; {14 A. Yes.
15  vyellow. 09ts0: 15 Q. Okay. Now, you did an errata to your
08:41: 546 MR. SCHMIDT: | keep getting that wrong. | 16 deposition, didn't you?
17 meant orange. o9fso:3h7 A. Yes.
09:41: 58 MR. BISSELL: Kind of significant. 09150:38 Q. Okay. Take alook at page 52 of your
09:47: 580 THE COURT: | would — soit's orange? 19 deposition, please. Okay. Now, if you look near the
09:41: 20 MR. SCHMIDT: Orange. 20 back of the transcript portion of it, there should be
094t 24 Q. The orange line below Derting Road, that's 21 what's called an errata sheet. It kind of looks like
22 where you testified the stock were grazed, correct? 22 this.
08:41: 28 A. They were — that was one of the places. 0951, 23 A.  Okay.
18:47: 24 Q  Ifyou'll tumn to page 56 of your deposition. oofs1: 24 Q. Ithink it's before the exhibits.
0o:44: 25 A. Okay. 09l51:2b6 A. Before the exhibits?
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1:14 Q. Yeah. Should be the next page there, | think. 09}55:44 A. Allright.
.32 A. I'msomy, I'm.. 09t55:42 Q. Okay? Soonline 18, on page 52, it says,
;48 Oh, this? 3 "Okay." The question is, "Anywhere else that stock was
;04 Q. Didyoufindit? 4  watered from either of the two wells or the 3,000-gallon
;5B A.  Yes, ldid. 5 tank"
;560 Q  Okay. Let me show that — if you could 09156:00 And your testimony in the written transcript

7 just—just point it to me so | can make sure you 7 onpage52is, "No."

8 get-- 09i56:08 Did you have a change in your errata sheet to
;59 A. That one? 9 that? So you'll have to look where you said — page 52,
0] Q. Well, no, there should be an actual errata 10 line 20.

1 sheet. ootse: 1l A.  Yes, | did.
THE COURT: You can approach. 0956 1P Q  What did you say?
MR. BISSELL: Okay. Thank you, your Honor. 0ots6: A3 A. |said - is that line ~
Well, it is not in there. Is there another... 09bse: A Q. Twenty.
Okay. May | have this marked, your Honor? 09}s56: 45 A.  Twenty, that | needed to change it to -- it
THE COURT: Sure. 16 reads, "No," but when | made the comment — or when |
MR. BISSELL: Okay. 17 testified, | was confused.
THE COURT: | don't know what it is, but you 09t56: 48 Q. And you were changing it to what?
can have it marked. 09t56: 460 A. To'"yes.
MR. BISSELL: Well, | only have one. | have 0sts6:20 MR. BISSELL: May | approach, your Honor, to
the errata sheet that | would like to have marked as an 21 take alook at that real quick?
exhibit. 09}56:22 THE COURT: Sure.
THE COURT: You can mark it as an exhibit. 09157:23 MR. BISSELL: I'm not sure she's on the right
MR. BISSELL: And then I'm going to have her 24 area.
testify. 09157:@5 THE WITNESS: Yeah, | think I'm kind of
450 452
(Defendants' Exhibit MMM marked.) 1 confused here.
MR. BISSELL: Your Honor, would you like meto  09i57:08 THE COURT: We're not going to have — you got
show it to you and Counsel? 3 to speak up even when you're questioning each other or
THE COURT: Well, you definitely got to show 4 talking.
it to Counsel first. And what is the exhibit letter? 09}57:19 MR. BISSELL: Okay, your Honor.
MR. BISSELL: It's triple M, so three M, MMM. 09}57:18 Q. Soif you look — I'm showing the witness the
Q. Ms. Farley, can you identify Exhibit MMM? 7 second page of the exhibit, showing where it says, "Page
A.  Yes. 8 number, line number, reason for change," and then "reads
Q  And what is that document? 9 and should reads.”
A. It's comections to some of the questions from 09:57:240) A.  Okay.
my deposition. 0945751 Q. That's for each one. So each one you look at
MR. BISSELL: Okay. Your Honor, I'd move for 12 page number, line number, and then we go from there,
admission of triple M. 13  okay?
(Defendants' Exhibit MMM offered.) 09ls7: 34 A. Okay. Sormry.
THE COURT: Mr. Schmidt? 09}s7:45 Q. Sowhat did you change your testimony to with
MR. SCHMIDT: |guess I'd object. We don't 16 regard to page 52, line 207
typically admit depositions. If Counsel wants to go 09157 47 A. Ichanged it to "l don't know."
through it, | think that would be fine, but admission of 09fs57:48 Q. Okay. Let's go to the next one in your actual
an exhibit, | don't think that's appropriate. 19 deposition where it says, line 21, "So the sole place
THE COURT: Court will admit Exhibit MMM. 20 that stock was watered would be just south of Derting
MR. BISSELL: Thank you, your Honor. 21 Road; is that correct?"
(Defendants’ Exhibit MMM admitted.) 09is8.@P And in the deposition you said, "Yeah."
MR. BISSELL: Q. Now, Ms. Farley, so let's go 09is8: @8 Did you change that in your errata sheet?
back to 52 of your actual deposition, okay, not exhibit 0siss: 24 A.  Yes.
right now? o9lss: @B Q. And what did you change it to?
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A. To"no." 10t00:49 And your answer in your deposition was what? “

Q  Okay. Nowwe're going to move down to 53 on 10{00:42 A. "Two gallons a minute."
your actual transcript, okay? 10}00:43 Q. And did you change that in your errata sheet?

A. Uh-huh. 10l00:54 A.  Yes, | did.

Q  Whenit says, "And how often was it that you 10400:59 Q Towhat?
had more than two horses or more than four mules, if you 10}00:56 A.  lwas not sure ~ "l don't know."
know?" 10400:5¢ Q. Okay. And then going back to your transcript,

And your answer in your transcript is "never." 8 it says, "Is that what you had" — so I'm on line 5 of
Did you change that? 9 page 32, "Is that what you had hoped for or had you

A, Yes. 10 hoped for more?"

Q. And what did you change it to? 10}01:dll And your answer was?

A. To "sometimes we had more than that." 10}01: 1@ A. "l don't remember."

Q. Okay. Now, on a scale of one to ten, how 10}01: 73 Q. And the question was, "Did that create any
involved were you attending to items such as well 14 situation where you needed to look for supplemental
drilling and supply issues? 15 water?"

A.  One. 10t01:1k0 And your answer was?

Q. Intenms of one being the least knowledge, ten 10}01: 1167 A.  "No"
meaning the most knowledge. 10f01: 768 Q. Okay. From when you moved into the premises

A.  One. 19 in 1994, did you ever have any issues with the supply of

Q. Okay. Also want to go to page 31 of your 20 water?
deposition, and we're going to read through this, but 10}01: &1 A. No.

I'm going to read the questions and then you'll need to 10401: &2 Q. Do you know when the upper well was or was not
read the answers, okay? 23 used to provide water for the property”?

A.  Okay. 10}01:24 A.  No.

Q. Let me know — so we're in your actual 10f01:25 Q. Do you know where the lower well is

456
transcript. 1 specifically located?

A. Right. 10}01:52 A.  No.

Q Page31. So- 02:03 Q. Do you know if you stopped using the upper

THE COURT: There's a little feedback there, 4 well or decommissioned it when the lower well was
Counsel, so if you'd pull that — we can hear you. 5 drilled?

MR. BISSELL: Okay. 102:08 A.  No.

THE COURT: If you can just pull that a little j02:17 Q. Do you know if the lower well is piped to the
further away. 8 storage tank?

MR. BISSELL: Yes, your Honor. 102:19 A. Idon't know.

THE COURT: Thank you. 02: 40 Q. Do you know if there was ever a time when both

MR. BISSELL: Q. Page 31, line 5, "Question: 11 the lower well and upper well were pumping into the
What was the water situation at the residential party — 12 cistem?
parcel when you decided to build in 1994?" 02: A. ldon't know.

And your answer on line 9 is what? 02: 34 Q. Do you know if there was ever any well other

A. "Wedugawell." 15 than the upper well providing water to the property?

Q. Okay. Then it says, "Did you do that before 02: 46 A. ldon't know.
or after you started building?" 02: 47 Q. Do you recall the upper well ever going dry?

And your answer was what? 02:48 A. No.

A. "l don't remember." 02: 40 Q. Did you ever have any portion of your lawn or

Q. Okay. And then we get down to the bottom of 20 any trees die due to lack of water?
page 31, line 25, it says, "And when you dug a well, 02: 251 A. No.
what was the result of digging that well?" 03: @2 Q. Did you ever have to time your usage of water

And your answer was? 23  to keep from running out of water?
A. "We got water." 03: 24 A.  Well, the sprinklers were on timers.
Q. And the question, then, was, "How much water?" 03:26 Q. Okay. Are you aware of — at the time of the
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1 sale to the Gideons, were you aware of any development o7 1 husband and wife are presumed to be confidential under 45“
2 Brian — Mr. Farley was doing to prepare the other 2 evidence rules unless there's some indication to the
3 parcels for sale? 3 contrary.
10:04:14 A. No. 10}05:34 THE COURT: He's not asking about what the
10:0%:26 Q. Okay. Do you know that a survey was done on 5 statementwas. He's asking was there conversation. The
6  your property? 6 question was, "How was it that you went about
10:0%:2¢ A.  Yes. 7 remembering to substantially change your testimony the
10:03:28 Q. Do you recall ever seeing survey stakes 8 way youdid?" And she can answer that without saying
92 south — on the south boundary area? 9 what was said. She can answer it. Overruled.
10:03: 30 A.  Yes. 10406:60 MR. SCHMIDT: Q. Go ahead and answer.
10:03 ;341 Q. Do you know when those were first there? 10406 dkl A. No. I'm the one that told him that | was very
100342 A. No. 12 nervous that day, and | - there was some things that |
0:03: 43 Q  Okay. Do you know whether the boundary line 13 said that | wasn't — | was confused, so | would say —
14 of parcel |, that's your — the subject parcel, changed 14 | would say, no, on that one.
15 prior to closing? 10}06:5 Q. Okay. So after a period of time, you read
10:01: 540 A. That it changed prior to closing? 16 through it and made those changes that you just went
10:04: 67 Q  Yesah 17  through with Mr. Bissell, correct?
10:04:d8 A.  Yes. 10}06:48 A. Yeah, when | went through it.
10:04:d0 MR. BISSELL: That's all | have, your Honor. 1040649 MR. SCHMIDT: Okay. No further questions.
20 Thank you. 10}06:20 THE COURT: All right. Anything else?
10:04 : & THE COURT: Any redirect? 10}06: 1 MR. BISSELL: | have nothing, your Honor.
10:04: @2 REDIRECT EXAMINATION 10l06: &2 THE COURT: Okay. May this witness be
10:04: 23 MR. SCHMIDT: Q. Bxhibit MMM. 23 excused?
jas04: 24 A.  Yes. 10106:24 MR. SCHMIDT: Yes, your Honor.
10:04: 26 Q. Did you speak with your husband in order to 10406: 2D MR. BISSELL: Yes, your Honor.
458 46(
1 help you remember things more clearly? 10}06:49 THE COURT: All right. You may be excused,
10:04:22 MR. BISSELL: Objection, your Honor. That's 2 ma'am. Thank you.
3 barred by the spousal privilege. 10406:53 THE WITNESS: Thank you.
0:04:34 THE COURT: Mr. — 10{07:04 MR. SCHMIDT: Plaintiffs call Brian Farley.
n:04:39 MR. SCHMIDT: If he assisted her with 10107:08 THE COURT: Brian Farley?
6 correcting her testimony, | think that that's relevant, 10407:08 MR. SCHMIDT: Yes.
7 and | don't think that that's covered by it. | think 10}07:0¢ THE COURT: Mr. Farley, would you come forward
8 that this is — it impacts the veracity of her 8 and be swomn.
9 testimony. 10}07:19 BRIAN THOMAS FARLEY,
10:04:50 THE COURT: But could you find an exceptionto  10}07: 10 called as a witness herein,
11 the spousal privilege? Are you saying there's an 10}07: 1 having been duly sworn on oath,
12  exception? 10307:12 testified as follows:
10:04:813 MR. SCHMIDT: That's my argument. I'm not 10407: 43 THE COURT: Sir, would you state your full
14 aware of for sure if that's an exception, your Honor. 14 name and spell your last name, please.
10:0%: 05 THE COURT: And the question was, "Did you 1007: 46 THE WITNESS: Brian Thomas Farley, F, as in
16 speak to your husband in order to help you remember 16  Frank, A-R-L-E-Y.
17 things more clearly?" He's not asking what was said, so 10t07:37 THE COURT: Go ahead, Mr. Schmidt.
18 | will allow that question. You may answer. 10}07:38 DIRECT EXAMINATION
10:04; 10 THEWITNESS: No. 10}07:39 MR. SCHMIDT: Q. Good moming, Mr. Farley. |
10:05: 20 MR. SCHMIDT: Q. How was it that you went 20 justwant to jump right into the meat here. Is it your
21 about remembering to substantively change your testimony 21 testimony that the lower well was always used to
22 the way that you did? 22 supplement the 3,000-gallon reservoir, or cistern, as we
10:08: 23 MR. BISSELL: Your Honor, | again object. 23 sometimes call it?
24 This is just a back-door way of getting into it. The 10107:24 A. I'msorry, repeat that, please.
25 Supreme Court was clear that statements between a 10f08:2b Q. Was the lower well always used to supplement
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1  the 3,000-gallon reservoir on parcel I? 1 correct?
0:0§: 02 A. No. 1010:52 A. That's correct.
10:08:13 Q. Okay. When did you drill the lower well? 10}10:53 Q. And in your deposition, you testified that you
10:04:14 A 1999, 4 wanted to use the lower well for stock water, correct?
10:08:25 Q Why? 10f11:09 A.  Yes,
10:00:26 A. Excuse me? 10411:08 Q. And it was your testimony, why run and incur
10:0§:27 Q  Whydid you drill the lower well? 7  an electric bill pumping up to parcel | from the lower
10: 08 : 28 A. Toreplace the upper well. 8 well, correct?
10:08:39 Q. Why did you need to replace the upper well? 10§11:18 A. Thatwas one reason, yes.
10:04: 40 A.  The upper well had been damaged during 10411:10 Q. So you didn't want to incur an electrical bill
11 hydrofracturing. 11 and you wanted to use it for stock water, correct?
10:0¢: 42 Q. Whydidn't you mention that it had been 10}11:42 A. Correct.
13 damaged during hydrofracturing when | took your 10411:48 Q. And where were you using it for stock water?
14 deposition? 10f11:44 A. Onparcel T and parcel S.
10:08:35 A. lcouldn't say. 10f11:45 Q. And where were you pulling it from to water
10:0%: 46 Q.  After you drilled the lower well, did you run 16 stock on parce! T and parcel S?
17 awaterline up to your residence on parcel 1? 10f11: 967 A.  From the lower well.
10:0%: 18 A. Yeah. | ran a waterline up to the 10}11:48 Q. Where was it being dispersed from the
19 3,000-gallon cistern. 19 waterlines?
10:0%: 20 Q. And then you used the lower well to supplement 10}11:20 A.  Well, there's a hydrant on T at a cross fence
21 your upper well in the cistern at that location from 21 on one of my pastures and there's a hydrant.
22 1999 until you sold it to the Gideons, correct? 10}11:22 Q. Is that hydrant between the lower well and the
10:04: 23 A. Thatis incomect. 23 cistern?
10:09; 24 Q. And what's incorrect about that? 10b11:24 A. Thatis comect.
10:04: 25 A. There was no supplementation. It was the sole 10411:25 Q. Okay.
462 464
1 source. 10f12:0d A. And there's a hydrant on S as well now.
10:0§:32 Q  Okay. Did you ever shut off the lower well 10412:02 Q. Isthat the hydrant that your wife was just
3 from providing water to the 3,000-gallon cistern? 3 testifying about that comes from the cistern and then
10:0%:54 A. Yes. 4 runs from the pipe under Derting Road and fills the
10:09:55 Q When? 5 trough?
10:14:08 A 2017. 10}12:18 A. |couldn't see the exhibits and there's
10:1G:07 Q. And why did you turn the water off in 2017? 7 several hydrants around the home and the bam, but it
10:1¢:18 A. Various reasons. | no longer needed it. 8 sounds like it was the same one.
10:1¢:19 Q.  Whydidn't you need it any longer? 10412:29 Q. Butit comes from the cistern and then goes
10:1¢: 710 A.  Well, | had recommissioned the upper well. 10 under Derting Road to water parcel S, right?
1001401 THE COURT: I'm sorry, | didn't hear your 10t12: 361 A. Thatis correct.
12  answer. 10412:32 Q. And it comes from the cistemn?
10:14: 443 THE WITNESS: | recommissioned the upper well. 10{12: A. Correct.
10:10:54 MR. SCHMIDT: Q. And who recommissioned the 10}12:4# Q. Did you ever turn — first of all, how did you
15 upper well for you? 15 tumn off the water from the lower well to the cistem?
0;14:46 A. I'msorry, I'm having trouble hearing you. 10}12: 56 A.  Well, there's two methods: Tumn off the
0:14: 3 Q. Who recommissioned the upper well for you? 17 breaker at the pump house next to the well, and there's
10:1¢: 98 A.  Who recommissioned it? |did. 18 aball valve that was installed in 2017 at the inlet of
10:14:49 Q In20177? 19 the — what we called the cistern, and you can tum it
10:19:20 A.  Yes. 20 off there also.
10:34: 24 Q. Did Jody Barden do that work or did you do 10§13: 21 Q. Howdid you turn it off?
22  that work? 10413:22 A. Both locations.
10:10: 23 A.  North Idaho Pump are the ones that did some of 10}13: 28 Q. So the water couldn't get into the cistern
24 the work, yes. 24  from the lower well when you tumed it off, correct?
10:14:25 Q  And that would be Jody Barden's company, 10}13:2H6 A.  Tum the breaker off, the pump doesn't run no
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1  matter what the floats may tell it to do, and if the 465;_0 16:21 Q. Your agreement with the Gideons to supply ®

2 valve is shut off, no water can flow through the pipe. 2 water from the lower well to the cistern.

3 Thatis correct. 10416:33 A. Okay. The real property in the form of the
10:13:44 Q. When you were selling your property to the 4 ground that the lower well was on and the real property

5 Gideons, did you notify them that water hadn't been used 5 in the form of the water rights and all those elements

6 to supplement the reservoir on the property that they 6 was not for sale and not included as a purchase.

7  were buying for the past two years? 10}16:5€ Q. | thought you said it was part of the deal.
10:13:58 MR. BISSELL: Objection. Ambiguous. 8 Wnhen they bought the property, they got that water,
10:13:59 THE WITNESS: | don't understand that 9 right?

10 question. 10416: 90 A. Dealis a broad term, Counselor. Yes, it's

0:13:5H1 THE COURT: Wait, wait, wait. Yeah, I'm going 11 part of the deal because it was added in as a shared use

12 to ask youto ask that again. I'll sustain. 12 and benefit contractually with the Amended CC&Rs, but...
10:14:d3 MR. SCHMIDT: Q. Okay. Soisit your 10}17:63 Q. Contractually with the Amended CC&Rs, could

14 testimony that lower well water hadn't been used to fill 14 you go into more detail there?

15 up the cistern for at least two years prior to when the 10417:15 A.  Yeah. Whomever bought the home was getting

16 Gideons purchased the property? 16 that well as, quote/unquote, backup, supplement, shared
10014107 A. ldon't know about exactly two years, but that 17 use and benefit only from the Amended CC&Rs, which were

18 would be correct. 18 part of the deal.

10:14:49 Q. From the moment that you turned it off in 2017 10417:48 Q. And you told them that they were going to be

20 until you tumed it back on prior to closing, you didn't 20 able to get that water prior to closing on the property,

21 tumn — you didn't use it in the interim to fill up the 21 correct?

22 cistern, correct? 10§17: 22 A. That's what the documents state, yes.
10:14:28 A. That's correct. 10417:28 Q. s that what you told them personally?
10:14:24 Q  Andis it correct that you turned that water 10117: 24 A.  Yes. | told Arthur that and Patty Eflis that

25 back on — well, when did you turn the water back on by 25 personally.
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1 turning the valve outside of the cistern? 10317559 Q. Isit your belief that the Gideons no longer
10:14:52 A.  Well, when their contingencies were satisfied 2 have aright to water from the lower well?

3 ornot satisfied in this case and the — their financing 10417:53 A. Thatis my understanding, yes.

4 was in place, | knew | had a solid deal, | tumed it 10}17:54 Q. Okay. And what do you base that understanding

5 backon. 5 on?

10:14:16 Q. Sois it accurate that as of the date of 10}18:08 A.  Them through you request that the ACC&Rs be

7 closing, the lower well water was supplementing the 7  voided and Mr. — Judge Christensen did so January 20th,

8 3,000-gallon reservoir on the Gideons' property? 8 2021.
10:14:29 A. Thatis correct. 10}18:19 Q. You say the Amended CC&Rs, are you referring
10:19: AC Q. And you agreed that that was part of the deal, 10 to the Amended CC&Rs that included a shared well

11 correct? 11 agreement?
10:14: 32 A.  The lower well was part of the deal? Yes, it 10f18: 42 A. Thatis comect.

13 was part of the deal. 10f18:73 Q. And so since they were voided, it's your
10:1%: 44 Q  And you testified that you told the Gideons 14 position that they no longer have any rights that

15 that you would supplement from the lower well as an 15 existed that were stated in that document, correct?

16 inducement to get the Gideons to buy your property, 10f18: 46 A.  As per that document, yes.

17 correct? 10}18: 47 Q. Did my clients agree to the terms of the well
10:13:818 A. When you say | testified, what are you 18 share agreement prior to closing?

19 referring to? 10i18:59 A.  Priorto closing?

10:15:20 Q. Did you indicate that you — well, strike 10i16:20 Q. Yes.

21 that. Il just move on. 10i18: 24 A, Yes.

10:14:89 So if it was part of the deal, don't my 10f19: &P Q. You never provided them with a copy of the

23 clients have a right to the well and the water from the 23 well share agreement or the Amended CC&Rs prior to

24  well, at least in part at this moment? 24 closing, though, correct?

10:14: 26 A. Define deal. 10119:26 A. Restate that, please.
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10:19:19 Q. You never provided them with a copy of the a8 1 it? Wouldn't you agree? o9
2 Amended CC&Rs that included the well share agreement 10§23:32 A. Achange to the system?
3 prior to closing, though, correct? 10}23:33 Q. You don't ever indicate that you installed a
10:19:24 A.  Myself, | did not. 4 valve at the cistem in 2017, do you?
10:19:25 Q. Sointerms of whether or not they would have 10123:45 A. Thatwas all disclosed prior to closing just
6 agreed to what you included in those, you didn't know if 6 after the offer was made and Jody Barden's invoices from
7 they agreed to that or not, correct? 7 2017 that were provided to Patty Ellis from my realtor
10:19:38 A.  Oh, | do know they agreed to it because | 8 Rob Elder. The bali valve appears on those invoices and
9 discussed it with Mr. Gideon and Ms. Ellis. Let me 9 this document —
10 restate that. They never objected to the shared use of 10)24:60 Q. You-— okay.
11  the benefit of the lower well. 10l24:0H A. |was unaware that that kind of minutia detail
10:1%:82 Q. Soit's your testimony that — strike that. 12 was an issue.
10:24: 63 So it's your testimony that you tumned off a 10§24:118 Q. So you didn't indicate that you turned the
14 ball valve outside of the cistern that allowed the lower 14  water off at the cistem in 2017 and you didn't indicate
15  well water to run into it in 2017, correct? 15 that you turned the water back on prior to closing in
10320 A6 A. Correct. 16 your response to interrogatory No. 157
0324540 Q. Okay. Jody Barden testified that the upper 10}24: 567 A. No,|did not.
18 well also ran into the waterlines, and then went into 10f24: 48 Q. Correct?
19 the well behind — or ahead of the ball vaive. Do you 10}24: 40 A.  No, 1 did not.
20 recall that testimony? So if you turned off — 10124 & MR. SCHMIDT: May | approach? | want to ask
10:2¢: &1 A.  Irecall the testimony. What you stated is 21 you some questions about a declaration that you filed in
22 not accurate. 22 this matter.
10:24: 28 MR. SCHMIDT: Okay. I'm going to ask you some 10}24:23 THE COURT: You may.
24 questions about responses to discovery. And if | may 10125:24 MR. SCHMIDT: Q. [f you would tumn to
25 approach, your Honor? 25 paragraph 10, please, Mr. Farley.
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10:71:31 THE COURT: You may. 10f25:14 A. Canl have a page number, please?
10:21:48 MR. SCHMIDT: Q. [I've handed you Plaintiffs' 10425:12 Q. Page 3. Now, you filed a declaration in
3 Third Set of Discovery Requests with Supplemental 3 opposition to our motion for summary judgment in
4 Responses, and | want you to turn to your response to 4 November of 2020, correct?
5 interrogatory No. 15. That's on page 10. 10425:35 A. I'm somry, could you repeat that?
10:273: 08 The Gideons asked in interrogatory 15, "Please 10425:36 Q. Do you recall signing a declaration that was
7  describe in detail all repairs, modifications, and/or 7 filed on November 19, 2020, in this lawsuit?
8 changes you or your agents made to the interconnected 10425:48 A.  Not specifically, but I'm sure | did.
9  well system between January 1, 2015, and June 7 of 2019, 10{25:49 Q. Okay. Well, let's — it's in the records of
10 is that accurate? 10 the Court, so we'll just leave it at that.
10:23: 3 A. Yes, | see that. 10t26:dk1 And you testified in paragraph 10 that "In
10:23: 42 Q. And June 7 is the date of closing, correct? 12 January of 2018, in anticipation of selling parcel |, |
1o:23:93 A.  Yes,itis. 13 filed an amendment with the IDWR transferring the point
10:24: 44 Q. And you indicate in your response initially at 14 of use for the water from the lower well to parcel S and
15 the top of page 11 that once or twice a year you would 15 T, in other words, at the time parcel | had no right to
16 replace the BW switch. Did | read that accurately? 16 the water from the lower well. Attached hereto as
10:23: 97 A. I'm going to page 11 now? 17 Exhibit D is a true and correct copy of a printout from
10:21: 8 Q Yep, atthe top. 18 the Idaho Department of Water Resources website showing
10:23:68 A. Yes,|see that. 19 the amendment | filed. However, because | was the owner
10:23:80 Q. Where in your response to interrogatory No. 15 20 of all the parcels and wells, | continued to supplement
21 do you talk about the change you made to the water 21 my reservoir with water from the well on parcel V."
22 system where you turned off the valve at the cistem? 10f26:22 Did | read that accurately?
10:23: 28 A. |ldon't believe that — | don't believe that 10426: 28 A. Yes, youdid.
24 appears here. 10f26:24 Q. Okay. So you filed an amendment with the IDWR
10:23: 25 Q. That's a change to the system, though, isn't 25 and took the water right from parcel | and attributed it
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1 toparcel Sand T, correct? 10f30:19 THEWITNESS: | never stated —
10:27:02 A. S and T already had the right and | amended 1043018 THE COURT: Hold on. Hold on.
3 theright to parcel |, correct. 10130:13 THEWITNESS: Oh, I'm sorry.
10;21:14 Q. But then you continued to supplement the 10430:14 THE COURT: | need to continue, so I'm going
5 reservoir with water from the well on parcel Vin 5 to ovemule the objection. Now you may answer,
6 January of 2018, correct? 6 Mr. Farley.
10:21:27 A. Imisstated that. | continued to have the 10}30:2% THEWITNESS: Thank you, sir. | never stated
8 right to supplement my reservoir with water from the 8 to Mr. Gideon he was getting one-half interest. |
9 well on parcel V, or perhaps a scrivener's error. 9 simply told him that the shared well was included in the
10:21:40 Q. Sure. If you'd turn to paragraph 18 of the 10 transaction. There's no mention of any interest,
11 same document on page 4. You testified, "On April 26th, 11 one-half or any fragment of that in the Amended CC&Rs.
12 2019, | toured parcel | with the Gideons' realtor Patty 12 It simply states priority shared use and benefit of the
13 Ellis. During this tour, | informed her that parcel | 13 lower well.
14 was serviced by the upper well and there was another 10}30:4H MR. SCHMIDT: Q. And again, you didn't
15 well on parce! V which would be included in the 15  consult with my clients on the terms of any Amended
16 transaction and designated as a shared well after Meckel 16 CC8Rs, correct?
17 Engineering completed the boundary line adjustments and 10f30:80 A.  Consult with them?
18 the first Amended CC&Rs are recorded."” 10f30:88 Q. Yeah.
10:28: 49 Did | read that accurately? 10}31:00 A.  I'm not understanding — I'm not sure what
10:24.20 A. Yes,sir. 20 you're asking.
10:p4: 81 Q. So you represented that the — the rights to 10431: &1 Q. Youjust drafted up what you wanted the
22 water from the lower well were going to be included with 22 agreement to be and recorded it without talking with
23 the transaction, correct? 23 them about it, correct?
10:24: 24 A. ldid not say that. That is not correct. 10}31:94 A. It was drafted when | met them.
25 There were no — if we're — if — | guess you need to 10431: 26 Q. You didn't provide them with a copy, correct?
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1 define the word "rights” for me, please. 10431:14 A. Itold Patty Ellis she could visit with
10:29:02 Q lguess. Ifwe could tumn to paragraph — or 2 Mr. Mecke! and Mr. Rasor about any of these issues any
3 if you could look at paragraph 21, please. You 3 time she wanted.
4 testified, "On May 2, 2020, Mr. Gideon arrived for a 10431:24 Q. Okay.
5 walk-through of parcel! | with me. During this 10§31:25 A.  They have regular business hours.
6 walk-through, | told Mr. Gideon about the lower well and 10§31:26 Q. Would you agree that, as of the date of
7 my intent to include as part of the sale a priority 7 closing, the lower well was annexed to the water system?
8 one-half interest in the lower well." 10431:38 A. I'msorry, annexed?
10:24:29 Did | read that accurately? 10§31:38 Q. Would you agree that, as of the date of
10:25: 40 A. Yes. 10 closing, the lower well was annexed to the water system?
10:25: 4l Q. So Mr. Gideon was assuming at that point in 10431:4h1 A.  No.
12 time that he was going to get, at a minimum, at least a 10431:402 Q. It was a part of the water system, correct?
13 one-half priority right to the lower well, correct? 10§31:463 A. No, because | don't understand the question.
10:2%: 44 MR. BISSELL: Objection. Calls for 10}31: 44 Q. Okay. Would you agree that, as of the date of
15 speculation. 15 closing, the lower well was annexed to the water system?
0:24: 46 THE COURT: Overruled. 10}31:46 A. lcan't answer that because | don't understand
10:28: 47 THEWITNESS: Would you restate that, please? 17 the definition of annex.
10:2%: 48 MR. SCHMIDT: Q. So based on your 10431:868 Q  Okay. Was it physically connected to the
19 representation to Mr. Gideon, you would expect to 19 water system?
20 receive a one-half priority interest in the lower well 10}32: @0 A. Yes,itwas.
21 and the water, correct? 10}32: 81 Q. Wasit a part of the larger system as of
10:34: @9 MR. BISSELL: Restate the objection. He's 22 closing that — at least a few days, maybe weeks before
23 asking for comment on Mr. Gideon's state of mind and 23 closing, was it a part of the water system?
24  expectations. 10}32: 24 A. The lower well was connected to the cisten
10:34:@P THE COURT: No, he's asking you would expect. 25 since 1999, so that would be a yes.
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) Q  And since 1999, it had been connected then, 4771_,35 .21 A.  Thatis correct. “
2 correct? 10§35:22 Q. And so you're taking water from the upper well
1:23 A. That's correct. 3 that you have no right or interest in, correct? Part of
: o4 Q. Okay. And it was intended to be a part of the 4 the water you're getting comes from the Gideons' cistem
5 water system to benefit the Gideons as of closing, 5 and the Gideons' pumps that their electricity is paying,
6 correct? 6 comect?
10:34:37 A.  Yes. 10135:47 A.  And my water as well comes out of that
10:37:38 Q. And it was physically attached to the water 8 cistern, cormrect.
9 system and the cistern, correct? 10435:49 Q. You're talking about if you have an interest
103340 A. Asitis today, yes. 10 in the lower well and the water rights?
10:3%: 41 Q. And you told my clients that it would be 1035461 A. [fl have an interest in the lower well?
12 connected to it prior to closing, correct? 10435:882 Q. Yes.
10:3%:48 A. Yes. 10435: 963 A. Yes, | have an interest in the lower well.
10:33:44 Q  And you drafted and recorded documents giving 14 Yes.
15 them aright in the lower well and the water, correct? 10§35:5K5 Q. That's what we're litigating. So | wanted to
10:33:d6 A. | gave them the contractual right with the 16 ask you some questions about —
17 shared use and benefit, but no water right. 10436047 THE COURT: Counsel, it's —we should take
10:33: 48 Q. Inorder to use the lower well water on your 18 time for a morning break at this time.
19 hydrant that goes down underneath Derting Road, it needs 10136:619 MR. SCHMIDT: Okay.
20 torun through the cistern, correct? 10}36:20 THE COURT: | don't know; how much time do you
10:33: 24 A. Correct. 21 have left?
10535 22 Q. So water from the lower well gets pumped into 10}36: 22 MR. SCHMIDT: Probably an hour.
23 the cistern, and if you go down below Derting Road to 10}36:23 THE COURT: Yeah. Sowe should probably take
24 tum on a hydrant, it comes from the cistern and runs 24 abreak at this time. |
25 through — underneath the ground and then comes up on 10}36:12D MR. SCHMIDT: Okay.
478 48(
1 the other side of Derting Road and provides water, 10}36:19 THE COURT: Al right. And we will do so.
2 correct? 10}136:22 (Recess.)
0:33:53 A. Correct. 10}57:53 THE COURT: Back on the record in case number
10:33:54 Q. And have you always used water at that 4 CV28-20-2706. The Court notes the presence of counsel
5 location from the lower well? 5 andthe parties. You may go ahead, Mr. Schmidt, with
4:06 A. | used water at that location from the upper 6 the continued examination of Mr. Farley. Mr, Farley,
7  well from 1994 until 1999, and then from 1999 going 7 you'e still under oath.
8 forward, | used — until 2017, | used the water from the 10}58:18 MR. SCHMIDT: Thank you. So my clients were
9 lower well all the way up the hill through the cistemn 9  served with a complaint out in the waiting room this
10 across the road to parcel S to that hydrant, and then 10 morning before court, and | wanted to go over some —
11 from 2017 to 2019, | used the water from the upper well 11 it's Brian Farley versus Arthur Gideon and Katherine
12 into the cistem to go to the hydrant across the road on 12 Gideon. And | just — | wanted to ask a few questions
13 parcel S. 13 about the assertions in this complaint. If | may
i) Q. Soit's your testimony that, from 2017 to 14 approach?
15 shortly before closing, the water that you used on 10458:4H THE COURT: You may.
16 parcel S that ran under the road, that that was 10;58: 46 MR. BISSELL: Your Honor, | don't know how
17 exclusively from the upper well; is that correct? 17 that's — | object on the basis of relevance.
10:24:48 A. Yes. And to continue to this day — well, 10}58: 48 THE COURT: What would that be, the relevance
19 until | abated in October of 2019, | continued to use 19 here?
20 the water from the upper well — lower well through the 10}58:20 MR. SCHMIDT: It concerns water rights. It
21 pipeline into the cistemn through the pipe across the 21 concerns the lower well, the cistern, and the hydrant
22 road to parcel S to that hydrant. 22 that runs through my client's parcel to parcel T,
10:33: P8 Q. So you're using commingled water from the 23 formerly parcel S, and it has allegations related to the
24 lower well and the upper well at that hydrant location 24 prior history of the lower well and its use by
25 on your parcel S? 25 Mr. Gideon.
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j0:59:14 MR. BISSELL: Well, your Honor — 48111 02:21 A. That's correct, yes. &
10:69:12 MR. SCHMIDT: By Mr. Farley, sormy. 11402:28 Q. Okay. If you'll tum to paragraph 18, the
10:5%:28 MR. BISSELL: Your Honor, | don't think the 3 last sentence. You state, "The pipeline has been used
4 hydrant on parcel S is part of this litigation. That's 4 by Plaintiff since its" —
5 what this has to do with, from what I'm looking at. 11402:45 A. Hold on, Counsel. There is no 18, general
6 That's got nothing to do with what we're fighting about. 6 allegations, I'm somry.
106:5%:38 THE COURT: Mr. Schmidt. 11402:57 Q. Page 4, paragraph 18.
10:59:38 MR. SCHMIDT: There are assertions in this 11403:08 A. Page 47 Okay.
9 complaint that are inconsistent with Mr. Gideon's 11}03:09 Q. Last sentence, you allege in your complaint,
10 testimony from just a few moments ago — sorry, 10 'The pipeline has been used by Plaintiff since its
11 Mr. Farley. 11 installation and was used continuously until the
10:5%: 42 THE COURT: With that representation, I'll 12 pipeline was cut and capped in the spring of 2021."
13 give some leeway here, but we'll try to keep this tight, 11f03:13 Did | read that accurately?
14 Mr. Schmidt. 11}03: it A. Yes.
MR. SCHMIDT: Will do. Thank you, your Honor.  11}03: 16 Q. Okay. | wanted to ask you some questions
Q. Mr. Farley, you've been handed a copy of a 16 about your responses to Plaintiffs' first set of
17 complaint that my clients were served with this morning. 17 interrogatories and requests for production. I'll hand
18 Do you recognize this document? 18 you acopy. If| may approach?
11:04:6t0 A.  No,ldonot. 1103:40 THE COURT. You may.
11:00: @0 Q. Okay. Did you instruct — are you pursuing a 11}04:80 MR. SCHMIDT: Q. If you'd turn to your
21 claim against my clients for declaratory judgment, 21 response to interrogatory No. 5, please, that's on page
22 nuisance, violation of various provisions of Idaho code, 22 12
23 negligence, preliminary and permanent injunction? 11404:23 A. I'msorry, page number 12?
11:00: 24 A. Yeah. | understand that I'm asking for an 11}04:24 Q. Page 12.
25 injunction to get my water rights - my water use, 11104:25 A. There.
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1 the —my use of my water rights back to my parcel S. 11104:21 Q. Okay. Upatthe top is the interrogatory. It
11:09:48 Q  Okay. Ifyou'd turn to paragraph 9 of your 2 asks you to identify and describe in detail all written
3 complaint against my clients. 3 and oral statements made by you to the plaintiffs
110854 A. That's on page what? 4 conceming the upper well and requests some other
11:07:09 Q  Two. You allege in your complaint at page 2, 5 information.
6 paragraph 9, "In approximately 1999, Plaintiffs 11104:46 And your response there, I'm reading from your
7 installed a2 well on parcel V, lower well. Water was 7 paragraph 1, "On May 2, 2019, Mr. Farley, Patty Ellis,
8 delivered from the lower well and conveyed to parcel S 8 and Mr. Gideon met in person at the property and
9 by temporary hose until Plaintiff installed a permanent 9 discussed various issues regarding the property,
10 pipeline and hydrant about eight to ten years ago. 10 including the upper well and lower well. During this
11 Since that time, Plaintiff has used the pipeline from 11 meeting, Mr. Farley informed Mr. Gideon that both wells
12 the lower well through parcel | for beneficial use of 12 provide water to the property and the lower well also
13 water for stock water purposes on parcels Sand T." 13 provides water to another parcel. They discussed the
1:01: 4 Did ! read that correctly? 14 gallons per minute and Mr. Farley said he never had
11:01:46 A. Yes,youdid. 15 issues with having adequate water and that Mr. Gideon
11:01: 46 Q. And so you say "since that time," are you 16  will know the yield of the wells when he has the well
17 referring to eight to ten years ago? You say "since 17 tests done."
18 that time," eight to ten years ago. 11)05:48 So did | read that accurately so far?
11:0%:08 A. Yeah, I'm unsure — | don't recall exactly 11105:29 A. Yes,sir.
20 when linstalled the hydrant on that part. And since 11}05:20 Q. Okay. You represented to Mr. Gideon and
21 that time, it would not be accurate because of the 21 Ms. Ellis that both wells provide water to the property,
22 period of time that the lower well was not being used to 22 and the lower well also provides water to another
23 feed the hydrant — or the cistern. 23 parcel, correct?
11:02 .24 Q. So you would agree that what's stated in this 11j05:24 A. Correct.
25 complaint is inaccurate, correct? 11405:26 Q. Andthat's the present tense form of the verb
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1 provide as though it's providing it right now. Both 11}0s:5d A. Correct.
2 wells provide water to the property, correct? 11}08:52 Q. Ckay.
11:05:53 A.  We're talking about the subject property, 11f08:53 A.  Approximately 200 feet away from the house.
4 correct? 11}08:54 Q. So Exhibit 5, would you agree that those are
11:04:58 Q Yes. 5 the well repair records that includes both the upper and
11:0%:56 A. 23452, | —yes, present tense, | guess so. 6 the lower well?
7 Present tense, yes. 11409:0¢ A. Let's see here. 2017, yes.
11:04:08 Q. Okay. And this was on May 2 of 2019, correct? 11409:18 Q. And so prior to closing, and in connection
11:04:09 A.  Yes. 9 with the Gideons investigating whether or not they were
11:04:60 Q. Wasn't it your testimony that you didn't turn 10 going to purchase the property, you sent records of the
11 the water on at the cistern until just before closing, 11 repairs of both the lower and the upper well to Rob
12 with closing occurring on June 7th? 12 Elder, your real estate agent, correct?
1104 4¢ A. Yes. 11409:43 A. It goes beyond the repairs. This is the
11:06: 54 Q. So as of May 2, the lower well provided water 14 recommissioning of the upper well.
15 to the subject property, correct? 11}09:45 Q. Would you agree that by doing that it implies
11:04:46 A.  Well, the — other than the fact that the ball 16 that they're getting water rights to the lower well?
17 valve and the breaker was tumed off, so | guess that 11}09: 37 A.  Water rights, absolutely not.
18 would be inaccurate by two or three weeks, perhaps, when 11}09:48 Q. Ifyou'd turn to page 236 of your deposition,
19 |tumed the ball valve back on. 19 please. Are you there?
11:04:20 Q. So you stated that this was your conversation 11109:20 A. No.
21 on May 2, and that was when you actually met with them 11t09: 4 Q. Page 236 of your deposition transcript.
22 at the property, correct? 11f10:82 A. My name is not Pamela Farley.
11:01:28 A. That's correct, yes. 11}10:28 Q. I'msomy. | thought you had it. My name is
11:07. 04 Q. And so if you said that the lower well 24 not Robert Elder either.
25 provides water, that sounds like it presently provides 11110:25 THE CLERK: | do not have the deposition.
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1 water, doesn't it? 11f11:09 MR. SCHMIDT: My apologies, Mr. Farley. |
11:07:12 A. It does sound that way, yes. 2 thought | had provided that already.
11:01:13 Q  Okay. If you'dturn to Exhibit No. 5, please. 11411:18 THE WITNESS: Accepted, Mr. Schmidt.
11:07:24 A.  Where would | find that? 11111:24 There we are. Repeat the page number, please.
11:07:25 Q. In Plaintiffs' exhibits. It's one of those — 11411:25 MR. SCHMIDT: Q. 236.
6 | thinkit's a black three-ring binder. 11411:36 A.  lam there.
11:04:08 A. |believe | am there. 11411:37 Q. Okay. During your deposition, | asked you,
11:04:18 Q. Okay. One quick question before we dive in. 8 question — so we're down at the very bottom, line 25.
9  You never told Art or Kathy Gideon about the presence of 9 "Question: So prior to closing, and in connection with
10 the buried line that ran through their property to 10 Gideons investigating whether or not they were going to
11 parcel S, correct? 11 purchase the property, you sent records of the repairs
11:04:52 A. No. 12  of both the lower and upper well to Rob Elder, your real
11:08: 48 Q. What's not correct about that? 13 estate agent, comect?"
11:08: 44 A.  No, | never told them. 11b11:44 A. Andlsaid, "Yes."
11:08: 35 Q Okay. And— 11411:46 Q. "Question: Okay. Would you agree that that
11:08;36 A.  Sorry about that. 16 implied both the upper well and the lower wells were
110857 Q  — your spouse testified that you can't see it 17  part of the deal?"
18 when you're looking at the land and tell that it's 11f12:8 And you answered what?
19 there; would you agree with that statement? 11f12:68 A.  "Yes"
11:08: 20 A.  You can't see the pipeline, but you can 11112:20 It was implicit. It wasn't implied.
21 clearly see the hydrant from the kitchen and the nook 11f12: 21 THE COURT: I'm sorry, did you say it was
22 and the family room. You can't see the pipe because 22  implicit?
23 it's underground. 11}12:28 THE WITNESS: Implicit. Wasn't implied.
11:08:24 Q. And hydrant is on the other side of Derting 11412:. 94 MR. SCHMIDT: Q. And then, "Question: And,
25 Road on your property, correct? 25 in fact, it was your testimony earlier that you told
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1 Patty that the lower well was going to be a part of the . 1 asked is that it doesn't exist anywhere in writing, does *

2 deal, correct?" 2 it
11:12:28 And your answer was what? 11§14:53 And you answered, "Answer: Well, it's in the
11:13:34 A, "Yes. 4 Amended CC&Rs."

11:13:35 And it was and - it was. 11414:55 "Question: Does it or doesn't it exist in
11:11:46 Q  And the disclosures that you provided 6 writing?"

7 indicated it was a private well system and it was not a 11}15:07 "Answer: Yes, it's in the Amended CC&Rs."

8 shared well system, correct? 11415:08 And so it was your contention that the
11:14:49 A.  Which disclosure? 9 disclosure was the Amended CC&Rs themselves during your
11:12:40 Q.  Plaintiffs' Exhibit 3. 10 deposition, correct?
11:34:dk1 A. Isthat the RE-257 11}1s: 1 A. The disclosure that it was a shared well?
1iside o2 Q. Yes. 11t15:42 Q. Yes.

11:13: 68 A. Yes. Repeat the question, please. 11415:263 A.  Aswell as my telling Mr. Gideon in person it
11:13: 14 Q. The disclosures you provided indicated that it 14 was a shared well, and Ms. Ellis, yes.

15 was a private well system and it was not a shared well 11415: 45 Q. And for the boundary line, it's your

16 system, correct? 16 information that Mike Reagan's files and Scott Rasor's
11:14: 167 A. Thatis correct. 17 files were the disclosures; it's just that Patty Ellis
11:13:18 Q. Okay. And there was never any clarification 18 never called them to get those, correct?

19 tomy clients, hey, we're not going to be giving you the 11415:49 A. Thatis my understanding she never did.

20 whole use of the lower well; that doesn't exist anywhere 11415:20 Q. And you weren't going to supply them yourself.

21 inwriting, does it? 21 It was on Patty to figure that out and also figure that
11:13:. 99 A.  Yes,itdoes. 22 out at closing, correct?
11:14:28 Q. Ifyou'll turn to page 238, please. 11415:23 A.  She represents her buyer, not me.
11:13: 24 A. I'msormy, | missed that number. 11415:24 Q. Isthat correct or not correct?
11:13:86 Q. 238 of your deposition transcript. 11j15:25 A. ldon't —you'd have to repeat it.
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11:13:5% A. I'mthere. 11t16:01 Q. Youweren't going to supply them yourself. It
11:13:52 Q. Okay. Beginning at line 10, "Question: Prior 2 was on Patty to figure that out and also figure it out

3 toclosing, you sent records of repairs of both the 3 at dosing, correct?

4 lower and upper wells to your real estate agent to 1116:04 A.  Well, | wasn't going to supply two things

5 provide them to the Gideons. We've established that. 5 here. I'm not — no one is going to supply a

6 Would you agree that that implied that they were part of 6 preliminary survey to a potential buyer nor a

7  the deal, the upper and lower wells?" 7 preliminary half-finished document regarding a shared
11:14:18 And your answer was what? 8 well
11:14:18 A. I'msory, | read ahead. What was — what 11}16:29 Q. Okay.

10 line were we on? 1141640 A. That's why | told her to go visit with them
11:14: Q. And you answered "Yes," correct? 11 and leamn anything she wanted to know about those two
11142 A.  What line were we on? | read ahead. I'm 12 items we're discussing here.
13 sorry, | wasn't following. 11416: 483 Q. Soif you'll tumn — look to page 239 of your
11:14:44 Q. Line 10. 14 deposition transcript at line 20. | asked you,
11:14:46 A. Through 15. 15 "Question: So where is anything in writing that
11:14: 586 Q. Whatl just read. 16 disclosed that you were withholding either water rights
11014407 A. Okay. And | said, "Yes," at line 16. | see 17 or well rights to the lower well?"
18 that, yes. 1141668 There was an objection to form.
11:14: 40 Q. "Question," beginning at line 17, "Okay. 1116510 And your answer was, "Water rights would be in
20 There was never any clarification, hey, we're not going 20 wiriting with the Idaho Department of VWater Resources,
21 to be giving you the whole use of the lower well. That 21 and the information regarding the shared use and benefit
22 doesn't exist anywhere in writing, does it?" 22 of the lower well would have been all over Mike Reagan's
. 23 And what was your answer? 23 files for a year prior to Gideons getting involved."
.24 A. "And the converse is true as well.” 11017: 84 So by that response, | take it — first of
11:14: 26 Q. "Question: No, | didn't ask that. VWhat | 25 all, was that accurate what | read?
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11:17:19 A. Yes,sir. 11f19:49 Q. Okay. Tum to Exhibit 28, please. This is
11:17:12 Q. And by that response, | take it that you're 2 your Notice of Claim to Water Right from — from 2009,
3 standing firm on your belief that my clients needed to 3 correct?
4 contact your attorney and your surveyor to figure out 11120:14 A.  Yes,itis.
5 what was going on? You were — you and Mr. Elder were 11§20:16 Q.  And that's your handwriting on it, correct?
6 not going to provide that, correct? 11420:16 A. Thatis me.
11:17: 2% A.  Well, | did provide Mr. Gideon a — my 11}20:27 Q. And on the last page, that's your signature
8 rendition of the boundary line adjustment when | met 8 signing under penalty of perjury that what is contained
9 him. And with regards to the Amended CC&Rs, like | 9 inthat document is true and accurate, correct?
10 said, Mike Reagan had that. 11}20: 40 A.  Yes,itis.
11:17: 561 Q. Those were never — no information from either 1120:301 Q. Looking at the bottom of Exhibit 28, first of
12 of those two was ever provided to my client prior to 12 all, to refresh our recollection, this Exhibit 28
13 closing, correct? 13 concerns the lower well, correct?
11:14:d4 A. That's my understanding that Patty Ellis never 11{20: 444 A. Yes, that is the water right for the lower
15 did anything about that. 15 well.
1i:1g: 066 Q. Was my — was anything provided by you or your ~ 11{20.46 Q. And there at the very bottom in your
17 agent to my clients or their agent in writing that 17 handwritten shrift there, you say, "This well replaced
18 concemed those things? 18 two previous 700-foot wells that went dry," comma,
11:14: 0 A. 1just said yes, there was. 19 "drilled" plus use in June 1984." Did | read that
11:14: 20 Q. And what was that? 20 correctly?
11:14: A. | handed Mr. Gideon my rendition of the 11f21: & A. Ithink it says "use began in June 1994." |
22 boundary line adjustment, as | did every other potential 11§21: 22 Q. Okay. Other than that, did | read it
23 buyer that came and toured my home. 23 correctly?
111894 Q. What was your rendition of the boundary line 11}21:24 A.  Yes.
25 adjustment? 11}21:26 Q. Okay. Sowhen you drilled that well, you |
|
494 49&,
11:14:3% A.  Well, you had me mark it out on my deposition. 1 immediately decided to frack it to try and get more
2 You had me mark red line that was actually farther south 2 water production, correct?
3 than what | had drawn, and hatch it in for the area 11121:43 THE COURT: Which well are we talking about?
4 where he trespassed and incurred treble damages cutting 11}21:44 MR. SCHMIDT: The lower well. VWe're talking
5 my side of the hayfield. 5 about the well that is the subject of Exhibit 28.
11:14:48 Q. You didn't testify about providing anything, 11§21:46 THE WITNESS: No, that is not correct.
7  any rendition that you personally drew in your 11421:5¢ MR. SCHMIDT: Q. Okay. I'msorry. Lets
8 deposition, did you? 8 talk about the well that's on the residential parcel and
11:14:59 A. lcan'trecall. | haven't looked at this 9 Judge Christensen caught this. Regarding the second
10 in- 10 well that you drilled on your residential parcel, you
11:12:dH Q. |want to talk about the well drilling 11 immediately decided to frack it and try and get more
12  history. 12 water production, correct?
11:3¢: 03 A. —since March of 2021. 11t22:7H3 A.  Mr. Schmidt, you have to be more clear.
11:19: 04 Q. So you drilled all of the wells on parcels |, 14 There's four residential parcels we've been discussing
16 S, T, andV, correct? 15 here. They're all residential parcels and two of them
11:1%: 116 A. Thereare nowells on T or S. | drilled three 16 have wells on them, so which one are you speaking of?
17 wells, two onland one on V. 11}22: 247 Q. I'm speaking of the parcel that you sold to my
11:14: 48 Q. Soyou drilled the first well on your 18 clients, parcel I.
19 residential property that went dry, correct? 11422:48 A.  Okay. Please continue.
214: 20 A. Inamatter of speaking, it was rendered 11422:20 Q. So the second well that you drilled on parcel
21 unusable. It was never dry. 21 |1, you immediately decided to frack it and try to get
11:19: 29 Q. And you drilled a second well on that same 22 more water production, correct?
23 property that also went dry, correct? 11422:23 A. Yes,|did. There was — yes, there was a
11:13: 24 A. Thatis not — 1 drilled the well, that part 24 time -- time lapse. It wasn't like the next day. It
25 s correct, but you're asking two questions. 25 was-—
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Q. Okay. Wait until | ask a question before you . 1 had not read their closing package. *
start answering. 11}25:32 MR. SCHMIDT: Q. Soin order to arrive at
A.  Okay. 3 that $56 per-month figure, how did you determine you
Q. You drilled a third well, then, the lower 4  would calculate that?
well, down on parcel V, correct? 11}25:45 A.  Well, it wouldn't have been fair to charge
A. Yes, |l did. 6 them for the Conex box that | actually set there in 2017
Q. Okay. And you ran it up to your residence to 7 because | began moving my contents of my barn and my
add water to supply to the residence, correct? 8 garage to the Conex box in July of 2017. And | had —1
A. Yes, it replaced the upper well. 9 think at the time | had three freezers that had been
Q And- 10 relocated from the barn to the Conex box, so would not
A. That's correct. 11 have been fair to charge them for that.
Q. And you immediately fracked it -- 11t26: 102 And prior to that use, really the only use of
A. letme- 13 the power was to run the 5-gallon-minute pump in the
THE COURT: Let him finish his answer, 14 well —the lower well. There was other incidental use
Counsel. 15 too, but that was pretty much it.
MR. SCHMIDT: Q. | asked if it was correct. 11126: 46 Q. When did you place the Conex box there?
Is what you stated cormrect? 1126 47 A.  In2017.
A.  Which question? 112648 Q. Okay. Sois it correct that you — that to
Q. Andyou ran it up to your residence to add 19 arrive at that figure, you took months when the only use
water, correct? 20 of power was the well pump pumping up to the cistern?
A, Add water? 11f27: B A. That's what | tried to depict with my
Q. Yes. 22 attachments of Kootenai Electric, this documentation
A. It was the sole source of water, yes. 23 that there was -- there was a difference.
Q. And you immediately fracked the lower well as 11f27:24 Q. Sothose electrical bills should reflect when
well, correct? 25 the lower well pump was actually pumping up to the
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A. No, I did not. 1freeze-fracked the lower 1 cistern, correct? Without looking at those documents,
well, but it was not immediately. 2 is that what you intended to show them?
Q. Ifyou'll tum to Exhibit 29, please. 11127:43 A.  I'm not supposed to look at the documents?
A. I'mthere. 11427:44 Q. [want you to testify from your memory before
Q. Okay. Do you recognize Exhibit 29? 5 you start looking at what your documents are.
A. Yes,sir. 11427:56 MR. BISSELL: Your Honor, | object to the
Q  Okay. Andwhat is it? 7 question. The witness is trying to give him an answer.
A. This is an attachment to an email that | 8 He's got to give him an opportunity to give him one.
recall sending to the Gideons on 9/11 of "19. 11427:59 THE COURT: Well, the witness is looking at
Q. Okay. Andwere you trying to determine the 10 some documents, and he's not to look at the documents.
amount that you were going to charge the Gideons for 11 He's just to answer the question if he can.
their electrical usage to power the pump on the lower 11}28:d2 MR. SCHMIDT: Q. Please answer the question
well? 13 from your own recollection, sir, without looking at the
A. Iwastrying to instigate a conversation to 14 documents, please.
agree upon an amount of what that monthly fee would be 11128116 THE WITNESS: So am | not to look at the
because we were three months into their ownership, and 16 documents, your Honor?
they have yet to bring the issue up that they need to 11428767 THE COURT: You are not right now.
pay for their portion of the power down there as 11128:18 THEWITNESS: I'msormy. You have to restate
provided for in the Amended CC&Rs. 19 the question.
Q. Was that because they hadn't recognized that 11428:20 MR. SCHMIDT: Q. So to arrive at that figure,
what was going on; do you know? 21 you took months when the only use of power was the well
A. ljustassume - 22  pump pumping up to the cistem, correct?
MR. BISSELL: Objection. Calls for 11428: 23 A.  That was my intent.
speculation -- | withdraw it. 11128: 24 Q. And so the documents that you provided to the
THE WITNESS: | could only assume that they 25 Gideons should reflect time periods when the lower well
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1 was pumping to the cistern without supporting any 501_1 1431:44 MR. SCHMIDT: Okay. =
2 auxiliary power draws, correct? 11131:42 Q. The period of time that you provided bills
11:29:48 A.  That would be the theory. 3 for, so those bills were intended to represent when you
11:24:54 Q. Okay. Soif you provided documents and bills 4 were only using the well pump so you could figure out,
5 during the period of 2017 when you allege that you 5 hey, that's how much it cost me to pump water from the
6 turned off the valve at the cistern through the last 6 lower well up to the cistern. And so that's what you
7 week of May, first week of June when you allege you 7 wanted to continue to charge them, correct?
8 tumed it on, that would not be an accurate 11432:18 A. No, that was my — that was my illustration to
9 representation of the power that was consumed, correct? 9 suggest a dollar amount. | never set a dollar amount.
11:28: 110 A. I'mnot sure [ follow the question. 10 |suggested a dollar amount.
:29: 961 Q. When did you put the Conex box there again? 11§32:44 Q. Ifyou'll tumn to your deposition transcript
11:2¢. 42 A. | put the box there in —~ when did | list 12 at page 133, please.
13  with — the first time? 11132:563 A, Okay.
11:25: 44 Q. | believe your testimony just a moment ago was 11§32:54 Q. You stated there at line 9, "But | provided
15 2017. 15 them invoices, whatever months they may have been prior
11:25: 46 A. Itwasin 2017. | was trying to be more 16 to taking power for any other purpose, and then invoices
17 specific on the month. 17 that were increased because of the increased usage,
11:29: 548 Q. Okay. On Plaintiffs' Exhibit 29, which was 18 there was no change in rate."
19 dated 6/24/19, but then you delivered it on September 11432:48 Did | read that accurately?
20 11th, 2019, you state, "Then last year | placed a Conex 11432:20 A.  Yes.
21 box at that address for moving storage and began to run 11432:24 Q. Okay. So you were trying to compare when
22 a couple of freezers off of that same panel." 22 there were no other power for any other purpose, and
11:24:23 A.  Where - I'm looking at 29 again. 23 then you were going to compare it to when you added the
11:30. 24 Q. Yep. 24 Conex boxes and started increasing your power usage,
11:39: 26 A. Canllook at that one? 25 correct?
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11:3¢:23 Q. Yeah, look at Exhibit 29, the first page. 11}33:01 A.  Yes.
11:3d:02 A. Okay. And what sentence? 11433:12 Q. And what were the dates that you chose to use
11:34:33 Q. It's that first paragraph. You can read the 3 to represent the cost prior to taking power for any
4 whole thing. 4 other purpose? You can go ahead and look at your
11:30:45 A. Yeah, | see that. 5 exhibits now, the pages behind the first page of
11:30:46 Q. Soyou testified that it was last year, so 6 Exhibit 29.
7 that would have been 2018 that you placed the Conex box, 11133:37 A.  Okay.
8 correct? 11133:38 Q. And let's go — so the second page of
11:34:49 A. Yeah, that's incorrect. But that's what | 9 Exhibit 29, what is that?
10 said, but that's incorrect. 11433:40 A. Second page is a Kootenai Electric bill for
11:34: ¢k Q  And that's what you testified to during your 11 21550 Derting, which is the address for parcel V.
12 deposition as well, correct? 11}33:52 Q. Okay. And so this was the power usage from
11:39:48 A. Yes, | made an error there. 1 should have 13 the lower well and the Conex box because it's dated
14 caught that on my errata, but | did not. 14 5/20/2019, correct?
11:31: 146 Q. Then | asked you during your deposition if you 11]34:05 A. Yes, | have a note on here, "Last one prior to
16 were pumping to parcel T during that time. And do you 16 closing.”
17 recall what your response was? 11434:107 Q. And soif — this included the power to the
11:31: 18 A. ldonot. 18 well to pump up to parcel | and the Conex box, correct?
11:31: 549 Q. Ifyou'll tum to page 133 of your deposition 11434:118 A. Yes. The Conex box was there, as were
20 transcript, please. 20 freezers and other items.
113124 A. Didyousay 123? 11}34: 24 Q. So for the period of April 20 to May 20, 2019,
11:31: 92 Q 133 22 the lower well was pumping to the cistern, correct?
11:31: 23 A. 133. I'mthere. 11134: 923 A. Let's see here.
11:31: 24 THE COURT: Counsel, if you could clarify 11}34: 84 Q. s that comrect or not correct?
25 ‘'that period of time." 11135: 26 A. |can't detemmine that.
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11:33:18 Q. Why did you provide the second page of 1 didn't do a very good job in my supporting documents
2 Bxhibit 29?7 What purpose did it serve? 2 here for my email to them. But again, it was simply a
11:34:23 A. To depict the difference in use, yes. 3 suggestion.
11:33:24 Q. The difference in use between what? 11439:14 Q. Ifyou'll tum to Exhibit 12, please. And
125 A.  Of the well pump only and the additional use. 5 this is the email we've been discussing quite frequently
- 36 Q. Okay. Why don't you tumn to the third page of 6 that forwarded the property boundary outlines. Do you
7 BExhibit 29. What purpose did — and, first of all, 7 recognize it?
8 would you agree that the statement date is February 20 11§39:38 A. I'mthere.
9 0f2019? 11}39:49 Q. Do you recognize it?
11:39: 40 A. I'msorry, what was those dates? 11}39:40 A.  Yes.
11:38: 501 Q. February 20, 2019. 11}39:4K Q. Okay. Instead of providing that sketch —
11:34:492 A. Statement date. | see that. 12 well, first of all, your real estate agent said that you
11:34:468 Q. And what purpose did this statement serve? 13 two worked on this together; is that accurate?
11:34:d4 A. Mostly that there was a new — this was an 11}39:414 MR. BISSELL: Objection. That misstates the
15 auto pay and this was — | think this was a notice of — 15 evidence, your Honor.
16 with the new monthly charge, it would be going forward. 11}39: 46 THE COURT: Overruled.
11:34: A7 Q. Was this supposed to represent the only — 11430:88/ THE WITNESS: Sorry, where are we? | have to
18 sorry, this was supposed to represent the cost of the 18 answer?
19 lower well plus the additional things that you were 11140:40 MR. SCHMIDT: Q. Yep.
20 plugging into your electrical service, correct? 11}40:20 A. No, | did not work on this with Rob Elder.
11:39: 241 A. Yeah, the difference, | think. 11}40: @1 Q. Sowas his testimony inaccurate?
11:34: 22 Q. Uh-huh. And then the next page, whichis a 11}40: 22 A. |think he corrected that testimony. Yeah,
23 statement date November 20, 2017, are you there? 23 that part of his testimony was inaccurate. Yes.
11:34: 24 A. Yes. 11f40: 24 Q. Whnydidn't you provide a depiction from the
11:34: 26 Q. What was this supposed to represent? 25 Meckel Engineering survey that showed precisely where
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11:34:59 A.  Well, let me go back and read my email. Okay. 1 the lines were?
11:37:32 Q. Sowhatis this last page of Exhibit 29 11}40:28 A. Youdon't hand out temporary surveys that are
3 supposed to represent? 3 incomplete.
11:37:34 A. It's supposed to represent the differences in 11140:34 Q. Do you hand out inaccurate sketches that are
5 the usage. 5 inaccurate instead; is that better?
11:31:46 Q. And this would — this is dated November 20, 11}40:46 MR. BISSELL: Objection. Argumentative.
7 2017, so that would have been when it was just the lower 11440:47 THE COURT: That's argumentative. Sustained.
8 well pumping up to the cistern; is that accurate? 11}40:48 MR. SCHMIDT: Q. You didn't think that that
11:37:59 A. No. 9 was your obligation to provide a more accurate
11:37:40 Q. So you asked them to pay $56 — 10 description of the property, correct?
11538661 A. The Conex box — the Conex box was there. 11}140:38] A. 1did provide them a more accurate
11:39:d2 Q. That's not what your cover letter states. You 12 description; moreover, | showed everyone the survey
13 said, "Then last year | placed a Conex box at that 13 stakes that existed.
14 address for moving storage and began to run a couple of 11442:14 Q. Wnhen did you ever communicate to the Gideons
15 freezers off that same parcel.” 15 what the actual metes and bounds property description
11:24:116 A. Yeah, it wasn't 2018. It was 2017. 16 was going to be, you personally?
11:34: 107 Q. And so the $56 at the time that you provided 11)41: 547 A.  OnMay 2nd, | - it wasn't Gideons. It was
18 this to the Gideons was intended to represent when the 18 Gideon, because | never met Kathy until they moved in.
19 lower well was pumping to the cistern without any 19 So on May 2nd, | showed Arthur exactly where it was.
20 additional loads on it, correct? 11441:20 Q. Well, that's — that's different and new
11:33: A. Yeah, but that's not — that's not right. 21 compared to what you stated in your deposition. If you
11:38: 22 Q Whyisn'tit right? 22 could please tum to page 230 of your deposition. Are
11:34: 283 A. Because by that time, | had — | had - the 23 you there on page 2307
24 Conex went first, and at some point in time later | took 11)41:24 A. No,lam not.
25 the - | moved freezers and other items down there. | 11}42:25 | am there now.
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11:47:01 Q. Online 60, and | asked you, "Question: Where 5091 11444:23 CROSS-EXAMINATION o
2 did you ever communicate to Gideons what their actual 11144:32 MR. BISSELL: Q. Mr. Farley, Mr. Schmidt was
3 metes and bounds property descriptions were going to 3 talking to you about — if you ever gave Gideons
4  be? 4 anything, about the property boundary and the -- said
11:42:16 "Answer: Me personally?" 5  you did not and you said you did. Do you recall that?
11:49:16 "Question: Yes." 11145:08 A. Yes,|-yeah, he asked me. Yes.
1:43:1% "Answer: On the day of closing.” 11}45:17 Q. Allright. Look — turn to your deposition
11:47:18 "Question: And prior to that, they had to 8 page 116, please. Go down to the bottom, when you get
9 rely on a sketch of where the boundary was going." 9 there, line 23.
11:42:40 "Answer. No, no, no." 11445:30 A. I'mthere.
1124700 And then | asked you, "Based on'" — 11f45: 341 Q. Allright. The question is, "Did you ever
11:42:42 And you said, "No, no, no." 12 provide them a depiction of what specific property was
11:44: 43 And | said, "Question: Let me finish my 13 being surveyed so that they knew what they were
14 question. Prior to them closing, they had to rely on 14 acquiring prior to you recording the metes and bounds
15 sketches that were provided to them by your real estate 15 descriptions prior to closing?"
16 agent to know what the boundary adjustment was going to 11}45:46 And your answer was, "Yes," correct?
17 be. And based on that, they agreed to go forward, 11445467 A. Yes.
18 correct?" 11145:468 Q  "Question: Howdid you provide them that
11:42:49 You answered, "No." 19 depiction?"
11:41: 20 And then | said, "Question: What's incorrect 11145:20 "Answer. Gave them a preliminary during the
21 about that statement?" 21 course of the survey drawing," correct?
11:43:22 And you said — "What's incorrect about that 11}45:22 A.  Yes.
23 statement, compound or not?" 11145:28 Q. Okay. Take alook at Exhibit 46, please. And
11:43:24 "Answer: Patty Ellis was made aware at the 24 | believe this is stipulated to, your Honor?
25 existence of Scott Rasor and Mike Reagan and to take 11446:25 THE COURT: Forty-six has been admitted.
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1 every opportunity to visit them and verify everything 11146:19 THEWITNESS: | am there.
2 that was going on with regard to adding the parcel use 11146:18 MR. BISSELL: Q. What is Exhibit 46,
3 of the shared well as well as the survey." 3 Mr. Farley?
11:43:04 So your testimony was you provided it on the 11446:24 A. Thatis the aerial photograph that the — |
5 date of closing and that they should have received it 5 testified to in my deposition that | gave to Mr. Gideon.
6 and reviewed it with their real estate agent, correct? 11446:26 Q. Except the red line and the cross hatching you
11:43:19 A.  We're talking about a record of survey here; 7 added at your deposition, correct?
8 is that what we're talking about? 11}146:38 A. Yeah. Mr. Schmidt handed this to me and asked
11:43:29 Q. An actual metes and bounds description, an 9  me to mark in the area of damage.
10 accurate description of the property. 11f46:30 Q. Andwhatwas —
11:43: 561 A. That would be a record of survey. That was 11)46: 40 A.  And the red line is much closer to the
12 available — the finished product was available three 12 boundary line adjustment than my original blue line.
13 days before the date of closing, June 4th. 11f46:463 Q. Sothe drawing that you gave them shows them
11:43: 44 Q. You didn't provide it to my clients, did you? 14 getting less property than they actually got; is that
11:44:95 A. DidI? 15 correct?
11:43: 46 Q. Yes. 11)46:96 A. Thatis comrect.
11:43: 4 A. I'mnot their agent. 11f47:6% Q. Tumto 238, please. And starting at 238,
11:43:48 Q. You expected their agent to go find that? 18 read lines 8 and 9.
11:43:49 A.  Absolutely. 11f47: 59 A.  "Answer: |did not sell them the well, | did
11:43: 20 MR. SCHMIDT: Okay. No further questions. 20 not sell them the water rights, which is real property
11:0d: 2 THE COURT: Cross. 21 inldaho," referencing the lower well.
11:44. 29 MR. BISSELL: Just a few, your Honor. I'li 11447:22 Q. Andthen back to 231.
23 save the bulk of my stuff in our case, but | have a few 11148:@3 A. I'mthere.
24 things. 11148:24 Q. Okay. |think Mr. Schmidt directed your
25 25 attention to page — or lines 13 through 19 on 231. Do
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1 you see that? 11450;41 A.  Third set, that's the dec — third set of
11:44:12 A. Gotwrong one. 231? 2 discovery, yes, | have that.
11:44:18 Q  Yep. 11§50:53 Q. Okay. And he indicated that you had not told
11:49:14 A. Line numbers again, please. 4 him about the ball valve. Do you recall that,
11:44:18 Q. Thirteen. | think you read 13 through 19 with 5  Mr. Schmidt in his questioning?
6 Mr. Schmidt. We're going to continue on from there. 11451:08 A.  Yes,butldid. So,yes.
11:48:2% A.  Okay. 11451:0% Q. And we see there in the response, so we're on
11:44:28 Q. Allright? So line 20, "Question: You said 8 page 11 of that Plaintiffs' Third Set of Discovery
9 she was aware in a passive ~" 9 Reguests, the last sentence says, "The remainder of
11:48:40 "Answer: By me." 10 repairs Mr. Farley had performed on the interconnected
11:35:3H6 "Question: — in a passive voice. How did 11 well system were outlined in Farley 000175 through
12 you make her or anybody else aware of all those things 12 000182."
13 that you just said." 11)s1:583 Did | read that correctly?
11:44: 44 And then read what you stated there starting 11451:44 A. Yes,sir.
15  at 231, line 25. 11}51:55 MR. BISSELL: Your Honor, may | approach and
11:48. 46 A. "Answer: When she came up to the first 16 have an exhibit marked?
17 showing, for a first tour, and | was pointing out where 11§51:367 THE COURT: Sure.
18 the property was going to be and that there's another 11}51:48 (Defendants' Exhibit NNN marked.)
19 well over the hill, yada yada yada, | said, Mike 11)51:48 MR. BISSELL: | got an extra one if you want
20 Reagan's doing the work on the CC&Rs adding the well, 20 it, Judge.
21 and Scott Rasor is doing the work on the survey." 11451:24 THE COURT: Thank you. This is Exhibit NNN.
11:45: 89 "Question: So you did tell the Gideons there 11152:22 MR. BISSELL: Q. Mr. Farley, you've been
23 was going to be a well that was added, that somebody was 23 handed Exhibit NNN, correct?
24 working on the survey?" 11152: 24 A, Yes.
11:43:8@5 "A: By" - "Answer:. By way of telling their 11152: 25 Q. Okay. And what is that exhibit?
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1 agent. They were — she — he was not present,”" meaning 11452:31 A.  Again, this is the 2017 invoices for the new
2  Arthur, "when she came up the first time. Only —it | 2 pump in the upper well and the new pump in the lower
3 wasjust herand " 3 well and associated pieces and parts. Actually, this
11:48:24 Q. Okay. And then if you go back up to line 18, i 4  alsoincludes — in October 2017, | also replaced the
5 when he — excuse me, had previously said what's 5 septic pump.
6 incorrect about the statement, you reference there 11453:08 Q. Andif you look on the bottom, those Bates —
7 starting at 15 again, that Patty Ellis was made aware of 7 shows Bates numbers. Do you see those, 0001797
8 the existence of Scott Rasor and Mike Reagan to take 11453:18 A.  Yes,ldo.
9 every opportunity to visit them and verify everything 11453:19 Q. And — well, it starts out zero — look at the
10 that was going on with regards to any of the parcel 10 first page — 000175, correct?
11 use-— 11}53:3H A. That's what | have.
11:4%:502 THE COURT: Slow down, Counsel. 11153:42 Q. And what's the last page of Exhibit triple N?
11:45:48 MR. BISSELL: Q. "Patty Ellis was made aware 11}53:463 A.  Well, that's the booster pump. | also
14 of the existence of Scott Rasor and Mike Reagan to take 14  replaced the booster pump.
15 every opportunity to visit with them to verify 11§53: 45 Q  Whnat's the last page?
16 everything that was going on with regards to adding the 11453: 46 A.  Sory, | have 182,
17 parcel use of the shared well as well as the survey,” 11{53: 45 Q. Okay. And are these the documents that are
18 cormect? 18 referenced in the Plaintiffs' Third Set of Discovery
11:50:018 A. Yes, that's what it says. 19 Requests, Farley 175 through 1827
11:54: 20 Q. Okay. Then the last thing at this time is, do 1153: 80 A. This has a 2019 date. | assume that it is,
21 you recall that Mr. Schmidt had some questions for you 21 vyes, but this invoice would not have been invoice of
22 with regard to your Third Set of Discovery Requests — 22 mine. This would have been an invoice of -
11:50: 28 A. Yes. 11153:28 Q  Mr. Farley —
11:50: 24 Q  —with Supplemental Responses. Do you still 11f53:24 A.  I'msorry.
25 have those? 11453:26 Q. ~— the third response — Plaintiffs' Third Set
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1  of Discovery Requests mentions Farley document number . 1 recall. o
2 000175 through 000182, correct? 11}56:42 Q. Itlooks like — where did you get it? VWhere
11:54:08 A. Yes. Going by the number, that is correct. 3 did you get the image?
4  Sormy. 11}56:44 A.  From the — perhaps the Kootenai County
11:54:15 Q. Okay. Now, looking at triple N, Exhibit 5 website. Since this has — it has addresses on them —
6 triple N, is that Farley Bates number 000175 through 6 marked on my -- my neighbor's home and my home.
7 0001827 11}56:58 Q. So you got it from the Kootenai County
11:54:28 A.  Yes,sir. 8 website?
11:54:29 Q. Okay. Is that the same documents referenced 11457:09 A. I'm guessing that's probably where it would be
10 in Plaintiffs' Third Set of Discovery Requests? 10 since it has the addresses.
11:54: %1 A.  Yes,itis. 11}57: 01 Q. Andwhat date did you get it?
11:54:42 MR. BISSELL: Okay. Your Honor, move for 11}s7.d@ A. ldo not know.
13 admission of triple N. 11f57: 63 Q. But you allege that you provided it to my
11:54: 404 (Defendants' Exhibit NNN offered.) 14 dlients prior to closing, correct?
11:54: 46 MR, SCHMIDT: No objection. 11§57:16 A. Yeah, | gave it to Mr. Gideon on May 2nd.
11:54:38 THE COURT: Triple N will be admitted. 1157:16 Q. Okay. Ifyou'll tum to Exhibit 14, please,
FEREY MR. BISSELL: Thank you, your Honor. 17 and keep your finger marked on Exhibit 46.
11:54: 48 (Defendants' Exhibit NNN admitted.) 11§57:38 A. lamthere.
11:54:49 MR. BISSELL: Q. Mr. Farley, turn to the 11457:48 Q. Okay. The county depiction that you present
20 document, so it's the fifth page, | believe, of the 20 in Bxhibit 46 to be what you provided to Mr. Gideon
21 exhibit. It's Farley 000179. 21 didn't exist on that date, did it?
1156429 A. lamthere. 11ise. @2 A, Yes, it did.
11:54:23 Q. Okay. And you see nine — the ninth item 11158:83 Q. Well, the county before — before you recorded
24 down? You see it says one-quarter-inch Bronxe valve, 24 the boundary line adjustments, it reflected page 2 of
25 ball vaive. 25 Exhibit 14,1, S, T, and V, correct?
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11:54:28 A. Yeah, inch-and-a-quarter Bronxe port valve, 11§s8:11 A. That would probably come from the county also,
2 portball vaive TT. 2 yes.
11:5§:28 Q. Andis that the ball valve that was installed 11458:23 Q. Okay. And then they made the adjustment and
4  atthe cistem? 4 provided it to Ms. Gideon on January 2, 2020, correct?
11:58:3D A, Yes,itis. 11158:38 A. Talking page 3?
11:54:36 Q  And who installed that at the cistem? 11}58:36 Q. I'mtalking the cover page January 2020.
11:59:38 A.  Brad Potter and Jody's son-in-law who worked 11158:3¢ A. The cover page, what about the cover page now?
8 for Jody at the time and his helper Kyle and myself. 11}58:38 Q. This was provided to Kathy Gideon by the
11:54:49 Q. But that was North Idaho Pump that did it? 9 county and it provided a before and an after?
11:5%:40 A. Thatis comect. 1115840 A. Iseethat, yes.
11:59: 441 MR. BISSELL: That's all | have at this time, 11458:4h1 Q. Okay. And so what you've presented and
12 your Honor. 12 testified to the Court in Exhibit 46, you've testified
11:5%: 43 THE COURT: Any redirect? 13 that this outline that you got from the county is what
11:59: 4 REDIRECT EXAMINATION 14 you provided to Art Gideon, correct?
11:53:5t6 MR. SCHMIDT: Q. Soamomentagoyouread  11}s9:15 A. Forty-six, yes, | did.
16 from your deposition and — or you testified that you 11}59: 7 Q. Okay. This didn't exist at the county as of
17 gave my clients a preliminary; is that accurate? With 17 that date yet, though, did it?
18 respect to a preliminary picture of what the property 11159:48 A.  Yes, it did.
19 boundaries were going to be, what were you referencing 11)59: 40 Q. They had not adjusted the property boundaries
20 when you said preliminary? 20 prior to you recording the boundary line adjustments,
11:84: 24 A.  Your Exhibit 46, | believe. 21 did they?
11:69: 2D Q  Okay. Where did you get Exhibit 46? 11}59: 99 A. That's comect. They did not.
11:54: 23 A. | crafted that myself. 11}59: 923 Q. Okay. Where are the original boundary
11:54: 2 Q When? 24 adjustments on exhibit — or the original boundary lines
11:54: 26 A.  Oh, probably in spring of 2018. | don't 25 on Bxhibit 46?
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11:59:49 A. lcansee them. They're on Exhibit 46. The 521¥ 02:31 Q. Okay. This line right here, right here. >
2 original square boundary lines, | can see those. 12}02:32 A.  Yes,sir.
12:00:03 Q. And then the lines depicting the lower portion 12102:33 Q. The line above the red line, who put that line
4 from the county, they hadn't created those as of — so 4  there?
§ prior to closing — to closing, had they? 12402:45 A, ldid.
12:00:168 A. What do you want me to look at now? 12102:46 Q. Okay. And you put the red line on when, at
12:04:1% Q. Exhibit 46. 7  your deposition?
12:00:18 A. The lower line, | created that line. | put 12102:48 A. Thatis comrect.
9 that line on there as | previously stated. 12402:49 Q. Okay. When's the first time you saw this
12:0¢:40 THE COURT: Counsel, can you clarify which 10 photo after closing?
11 line? 12102:5k1 A. |believe at my deposition.
12:00: 42 MR. SCHMIDT: Q. Which line are you referring  12{02:4&2 MR. BISSELL: Allright. That's all | have,
13 to? 13 your Honor. Thank you.
12:00: 38 A.  Well, you have the — | can't really say. | 12103:d4 THE COURT: Anything else?
15 guess it's a light blue line that runs due east and west 12403:d5 MR. SCHMIDT: If | can just look at that
16 and nearly touches the comer of the orchard, and | 16 really quickly, I'll decide if | have any questions.
17 assume you're familiar with that, and then there's the 12003 167 MR. BISSELL: Feel free to use my exhibit.
18 heavier blue line that | drew in, and then there's the 12103: 48 MR. SCHMIDT: Can | ask ~ can | ask questions
19 red line that you had me draw in. Does that help? 19 from here, your Honor?
12:0]: @0 Q  You didn't testify about having drawn in that 12403: 20 THE COURT: Well, as long as Counsel wants to
21  lower line earlier, did you? 21 come up and see — make sure he's able to see the same
12:01: 22 A. Yes,ldid. 22 thing.
12:01:23 Q. Okay. 12103: 83 MR. SCHMIDT: Okay.
12:01: 24 A. Andyou're comparing the plat map which is 12]03: 84 REDIRECT EXAMINATION
25 different than the GIS mapping portion of the Kootenai 12103: 26 MR. SCHMIDT: Q. It appears tome,
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1 County website that gives you the aerial photos. 1 Mr. Farley, that this line does not continue down to
12:0]:22 Q. Would you agree that Exhibit NNN, the document 2 what was the former lower property line. Would you
3 that was just introduced as an exhibit by your counsel, 3  agree that that's correct?
4 it doesn't indicate anywhere that you turned anything 12103:54 A. I'mgoing to repeat your question back to you
5 off at the cistern, correct? 5 solunderstand. You're asking where this line ends up,
12:01:38 A.  Which was NNN? 6 this line | drew?
12:04:4% Q. The numerous invoices from Jody Barden's 12]04:1% Q. Here's where I'm going. | believe that you
8 company. 8 printed this off from the county after the boundary line
12:01:589 A. I'mlosing my place here. I'm sorry. Oh, 9 adjustment had been made and overlaid on this picture.
10 hereitis. 10 And so I'm asking you, | do not see a continued property
12:04:5H Q  Exhibit NNN is the invoices from North Idaho 11  line down to what was formerly the southern boundary
12 Pump. 12 line of your property. Do you see that?
12:04: 03 A. Does that say | tumed it off? 12j04:403 A. |seea vestige of something there.
12:09: 04 Q. Yes. 12f0¢: 454 Q. Okay. And| also see pixelated lines here
12:00: 05 A. No, it wouldn't. This is a depiction of what 15  that would appear to be from a computer as would appear
16 somebody did for me, not what | did in managing my... 16 on the county website. Is it your contention that you
12:04: 15 MR. SCHMIDT: Okay. | don't have any further 17 drewthat and those pixelations are from your hand
18 questions. 18 drawing?
12:04. 18 THE COURT: Anything else? 12105:d8 A. ldon't understand pixelations.
12:02: 20 MR. BISSELL: Yes, your Honor. 12}05: @0 Q. Looks like a bunch of boxes instead of a
12:0%: RECROSS-EXAMINATION 21 square steady line.
12:00: 4P MR. BISSELL: Q. | justwant to make things 12§05: 22 A. Well, | guess I'm no expert on aerial
23 crystal clear here if | could. Mr. Farley, this is 23 photographs, but — please don't take it away until |
24 Exhibit 46, correct? 24 explain. But ! see the line that is also blurred and
12:04: 25 A. lrecognize it. 25 dotted and so on, and continue that on, it's a heavy
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blue line. These are blue. And — 525 1 recognize what property is depicted there? %
THE COURT: Speak up a little bit. 12{09:02 A. ldo.
THEWITNESS: — what | drew is black. 12}09:03 Q. And what property is that?
MR. SCHMIDT: Q. Iwantto— 12109:04 A.  Well, it's Brian Farley's.
A.  Which tells me | used a black pen. 12409:08 Q. Okay.
MR. SCHMIDT: Okay. | want to let the Court 12409:16 A. Among others.
look at this and I'll be done with my questioning, okay? 12409:17 Q. Andis that before or after a boundary line
THE WITNESS: Sure. 8 adjustment?
MR. BISSELL: WVell, your Honor, | would say 12409:19 A. Before.
this is not the actual exhibit. This is a blowup, so 12f09: 70 Q. Okay. Did you assist Mr. Farley with creating
saying that's actually accurate or reflects colors or 11 asurvey and new property descriptions to complete a
anything, that's completely inappropriate for a blowup 12 boundary line adjustment?
of something. It's purely demonstrative. 12409: 48 A.  Yes,|did.
THE COURT: Well, you can save it for 12}09: 44 Q. And when was that, approximately?
argument, Counsel. 12}09:4b A.  Sowe were hired on June 27th, 2018.
MR. SCHMIDT: No further questions. 12409: {6 Q. Okay. And when did you complete — well,
THE COURT: Anything else? 17 first of all —
MR. BISSELL: Nope. That's it, your Honor. 12}09:48 MR. BISSELL: Your Honor, no disrespect to the
THE COURT: Okay. Mr. Farley, you may step 19 witness, but | believe he has documents he's reviewing
down. Next witness. 20 with these questions.
MR. SCHMIDT: Scott Rasor. | think he's out 12110: @1 THE COURT: Mr. Rasor, while questions are
here. 22 being asked, you need to rely on your own memory. If
THE COURT: Sir, would you come forward and be 23 you can't remember, you can answer that way and counsel
sSwWorn. 24 can help you with that matter, but you can't be looking
SCOTT RASOR, 25 at your documents while you're answering.
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:2 called as a witness herein, 12}10:18 THE WITNESS: Okay.
having been duly sworn on oath, 12410:12 THE COURT: Okay.
testified as follows: 12110:13 THEWITNESS: Thank you.
THE COURT: Okay. If you have a seat there, 12}10:14 THE COURT: Not a problem.
Mr. Rasor, and you can take your jacket off if you wish. 12}110:18 MR. SCHMIDT: Q. So there's a dispute in this
Sir, would you state your full name and spell 6 case about when the boundary line — when your work to
your last name for the record, please. 7 create the boundary line adjustment for adjusted
THE WITNESS: Scott Rasor, R-A-S-O-R. 8 parcel | was completed so that it could have been
THE COURT: Go ahead, Mr. Schmidt. 9 provided to my clients to show them exactly what the
DIRECT EXAMINATION 10 footprint of the property was that they were purchasing.
MR. SCHMIDT: Q. Mr. Rasor, howdo youknow  12}10: 4l Do you understand what | just described?
Brian Farley? 12410:42 A. Yeah.
A. lknow him as a client. 12410:43 Q. Okay. When did you complete the property
Q  And what is your profession? 14 description for the adjusted parcel 1? Can you recall
A. Professional land surveyor. 15  exactly without reference?
Q. Okay. And were you hired by Mr. Farley to 12410:46 A.  No,lcan't.
perform any work? 124104 Q. Okay. Would it assist you to refresh your
A.  lwas. 18 recollection if you were to consult your file for this
Q. And what did he ask you to do? 19 matter?
A. Boundary line adjustments. 12}11: @0 A.  Yes.
Q. Okay. Are you familiar with parcel | and 12f21: @1 Q. Okay. May the witness consult his file
adjusted parcel I? 22  briefly?
A. lam. 12411: 28 THE COURT: Hecan.
Q. Okay. If you would tumn, please, to Exhibit 12411: 24 MR. SCHMIDT: Q. Go ahead.
14. Looking to the second page of Exhibit 14, do you 12411: 26 A. What was the question again, please?
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2:14:11 Q. When did you complete the legal description 52?_2 14:54 Q. Okay. And if we look at the top of — on the %

2 for adjusted parcel I? 2 first page, on the bottom right comer, we see parcel |,
12:11:23 A.  September 25th, 2018. 3 correct?

12:11:24 Q. [Ifyou'll turn to Exhibit No. 19, please. And 12415:04 A.  Yes.

5 on the bottom right-hand comer of Exhibit No. 19, 12115:08 Q. Okay. And then north of that, just to the

6 there's Bates numbers. One is Gideon and then numbers. 6 north, there's that — a dashed line, correct?

7  If you could turn to Gideon 790, please. 12415:17 A. Thereis.

12:17:28 A.  Okay. 12415:18 Q. Okay. Andis it comrect that for — there was
12:14:29 Q. Are you there? 9 acontemplation that that was going to be added into the
12:12:40 A.  Yes. 10 property, correct?

12:14:44 Q. Okay. What is reflected in Exhibit 19, Bates 12115261 A.  We were instructed that that might be coming.

12 number Gideon 790 to Gideon 7917 12115: 49 Q. Okay.

12:17: 43 A.  That's the description | prepared for 12}15: 43 A. Yeah.
14 parcel l. 12f15:44 Q. And - but ultimately — oh, so when you
12:12: 45 Q. And so that — this document in May of 2019 15 drafted your preliminary survey, or let me call X ~
16 could have been provided to my clients, correct? | mean 16 Exhibit T, that's about the time you did the — your —
17 it existed so that it could have been provided to my 17 the legal description that we talked about earlier; is
18 clients? 18 that right?
12:13: 18 A. 1don't know the relationship there, timing, 12415:40 A.  Yes.

20 what-- 12415:0 Q. Okay. And then but ultimately it turned out,
12:13: 4 Q. Okay. 21 correct, that you didn't end up adding that north
12:13: 22 A.  What's going on with all that. | wasn'ta 22 section?

23 party to any of this transaction. 12116:28 A. That's comrect.
12:13:24 Q. Sure. Butat any rate, you had fully prepared 12)16:24 Q. Okay. So you justwere — you were able to

25 a complete legal description for adjusted parce! I? 25 stay, then, with your original preliminary survey,
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12:13:24 A. Yes. 1 correct? You didn't adjust it any — | mean, you did do
12:13:22 MR. SCHMIDT: Okay. No further questions. 2 afinal survey?
12:13:28 THE COURT: Mr. Bissell. 12416:13 A. Correct.
12:13:34 MR. BISSELL: Thank you, your Honor. 12§16:14 Q. Butthe legal description didn't change
12:14:3% CROSS-EXAMINATION 5 because you didn't add up that north section that you
12:13:36 MR. BISSELL: Q. Let's see. Mr. Rasor, could 6 thought might be added in, right?

7  you please turn to — should be a book exhibit in front 12}16:18 A.  Yes.

8 of you — Exhibit T. Should have a green label. 12§16:28 MR. SCHMIDT: Objection. Ambiguous.
12:13:59 Can you tell me when you're there? 12116:29 THE COURT: I'm a little confused as well
12:14: 110 A. Yep, I'mthere. 10 right now, Counsel. Can you ask those questions again?
12:14: 1 Q  Okay. And so this is the preliminary survey 12}16:41 MR. BISSELL: Okay.

12 that you did on or about September 26th, 2018, correct? 12116: 2 THE COURT: So to that extent, I'm sustaining
12:14:263 A. It'sapreliminary — 13 the objection.

12:14: 44 Q Right 12}16: 964 MR. BISSELL: Q. Ultimately, that section
12:14: 3B A. —record of survey, yes. 15 across the north with the dotted line was not added into
12:14:36 Q. Of September 26th, 2018. 16 the parcel |, correct?

1231437 A. Right. 121 16: 47 A. That's correct.

12:14:48 MR. BISSELL: Okay. And | think this is 12}16:48 Q. Okay. And if it would have been, the legal

19 stipulated, your Honor, for admission? 19 description that we've talked about, that would have
12:14: 20 THE COURT: ltis. 20 changed, correct?

12:14:24 MR. BISSELL: Q. Okay. 12]16: 1 A, Yes.

18:14:22 THE COURT: It's admitted. 12116: 22 Q. Okay. Andwas it —when was it when you

12:14:23 MR. BISSELL: Q. Preliminary means it's 23 finally were told don't worry about adding that north
24 subject to change, correct? 24 section in anymore; let's just final up what we have?

12:14:26 A. Yes. 12417:26 A.  Well, | think it was the same time when the
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1 final - 1 put your monument, you call it, correct?
12:17:22 Q. When the record of survey was done? 12420:42 A. That's correct.
12:11:38 A.  Well, the record of survey wasn't done until 12}20:48 Q. Okay. And then which is the iron rod stuck in

4 June 4th of 2019 when it was recorded. That's because 4 the ground and lath stakes, correct?

5 there was still an outstanding issue. 12420:55 A.  Yes.
12:11:46 Q. Okay. 12120:56 Q. And describe those lath stakes.
12:11:43 A.  With the adjoining parcel that Mr. Farley 12}21:08 A.  They're 4-foot long piece of wood that's about

8 owns. 8 aquarter-inch thick and an inch-and-a-half wide driven
12:17:49 Q. Okay. And sowhen were all the issues 9 inso they stick up, depending on how far they're driven

10 resolved in terms of when the record of survey was 10 in. Perhaps 3 feet.

11 recorded, as far as you know? 12421: 1M Q. Three feet out of the ground?
12:17: 42 A. That's the June 4th, 2019. 12121: 1@ A.  Yes, with a piece of ribbon tied to it.
12:17: 618 Q. Okay. And take a look at — just to make sure 12421:43 Q  Okay.

14 we get this all straightened out, take a look at Exhibit 12121: M A. And perhaps have some identifying company name

15 X. Andis that the record of survey? 15 orsomething on them.
12:1¢. 16 A. ltis. 12421:96 Q. Okay. Can you take a look at exhibit —
12518 107 Q. Okay. That was recorded on June 4th, 20197 12421:307 A. Maybe even a point number corresponding to our
12:14:8 A, Yes. 18 exact coordinates.
12:14:40 Q. Okay. Back to the preliminary survey, which 12421: 59 Q. Can you take a look at Exhibit OO, please.

20 is Exhibit T. Now, when you — at the bottom of 12421:20 Are you there?

21 Exhibit T — actually, bear with me just a sec. Help us 12421:24 A.  lam.

22 get oriented here. 12122: 82 Q. Okay. Is that what your stakes looked like?
17:14:83 All right. This is the September 26, 2018, 12122: 28 A.  Yes.

24 preliminary survey. Now, and | know we all can't see 1242224 Q. Okay. And so — but now these circles right

25 it, just so we kind of get organized what's in front of 25 here, these lower ones, were those staked too or those

534 53¢

1 you. But, Mr. Rasor, down here, this is where the 1 areinthe road, they — right, the lower circles?

2 boundary line adjustment to the south was done, correct? 12}22:12 A. Those were also placed as part of a boundary
12:19:23 A. Correct. 3 line adjustment for the parcel to the south that
12:19:24 Q. Okay. And there is little circles there. 4 Nr. Farley owns.

5 What are those? 12122:28 Q. But the ones that had the lath stakes, were
12:1%:36 A. Ifyou look at the legend, it will tell you. 6 those — these up here on this list part of the line

| 7 The legend that corresponds to the circles, that's 7 here, here, here, here, here?

8 where — if you look at the legend on the right side of 12422:38 A.  They would have all had them at one time.

9 the drawing. 12422:38 Q. Okay. And when did you place those, at the
12:1%:80 Q.  Up here? 10 same time you monumented it?
12:1%: 561 A. Yes. The circle that corresponds to the 12}22: 46l A, 9/19/2018 exactly.

12 symbols describes what those monuments are. 1212242 MR. BISSELL: Okay. That's all | have, your
12:24: 063 Q. Which is an iron rod driven into the ground; 13 Honor. Thank you.

14 s that correct? 12423:d4 THE COURT: Mr. Schmidt, do you have anything?
12:20.db A. Iron rod 5-inch diameter, 30 inches long with 12423: 46 MR. SCHMIDT: Yeah, | have a couple questions.

16 a plastic cap. 16 Just one moment.
1z:z4: 17 Q.  Okay. 122317 REDIRECT EXAMINATION
12:24: 118 A.  Driven flush with the ground. 1242318 MR. SCHMIDT: Q. If you'd tumn to Exhibit T.
12:24: 189 Q  Okay. 19 When was BExhibit T created?
1z:20:20 A.  Awood lath is usually put next to it. 12}23: 20 A. Before the date that it was set out.
12:20: 24 Q. Okay. And how — does this look like a blowup 12423:21 Q. Before the date that it was recorded?

22 of the bottom of that — what we were just looking at 12}23:29 A.  Work in progress.

23  right down here? 12}23:23 Q. When would you consider Exhibit T to have been
1212024 A.  Yes,itis. 24 finalized?
12:204:26 Q  Okay. And so each of these dots is where you 12424:82D A.  When the record of survey was recorded on June
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1 4th, 2018, 1 spotwecan.

12:24: 08 Q. Okay. Could you have provided that 12{26:42 Q  Okay. Andwhat did you determine from looking

3 preliminary map to Mr. Farley to present to the Gideons 3 atthe - first of all, did you consult the well

4  after you had created — 4 drillers reports for the area?

2:24:18 A. Itwas for him to review. 12126:55 A. Yeah. Yeah. Absolutely. You know, in an
12:24:18 Q. - after you had created Exhibit T? 6 area like this, the drilling is pretty unpredictable, so
12:24:27 A. Itwas for Mr. Farley's review, as faras | 7 looking at the well reports can help you, but it

8 was concerned. 8 isn't — youknow, it isn't - it's tough to pick a spot
12:24:29 Q  Okay. And did you make any adjustments to the 9 just based off of that.

10  lower boundary line prior to closing? 12427:10 You know, it's not quite like drilling in the
1z2:24: 301 A. No. 11 Rathdrum Prairie where all the wells in the area are the
12:24: 32 MR. SCHMIDT: Okay. No further questions. 12 same. We're drilling in solid shale in an area like
12:24: 38 MR. BISSELL: | have nothing, your Honor. 13 this and water runs through solid shale through
1212434 THE COURT: All right. May this witness be 14 fractures in the path of least resistance, and hitting

15  excused? 15 those fractures is anybody's guess, really.

1212446 MR. BISSELL: Yes. 12127:36 So, yes, we did look at the neighboring well
12:24. 47 MR. SCHMIDT: He may. 17 reports and, you know, took them for what they were
12:24:48 THE COURT: Thank you, Mr. Rasor. 18 worth to us, which sometimes is a lot, sometimes not so
12:24: 40 THEWITNESS: Thank you. 19 much. We knew this area was difficult for sure.

12:24: 20 MR. SCHMIDT: Plaintiffs call Zach Horsley. 12127:20 Q  Okay.

12123 : 3b1 THE COURT: Sir, would you come forward and be 12}27; 21 A.  You know, looking at the neighboring.

22 swom. 12}27:82 Q. And did you determine a location to drill a

12:29: 28 ZACHARY HORSLEY, 23 well?
12:23: 24 called as a witness herein, 12127:24 A. Yeah.
12:23: 2D having been duly swom on oath, 12127:25 Q  Okay.
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12:2%:21 testified as follows: 12127:53 A. Yeah, drill a hole.
12:25:32 THE COURT: Okay. Sir, have a seat there in 12427:58 MR. SCHMIDT: If | may approach, your Honor?

3 the witness stand. If you'd state your full name, spell 12127:58 THE COURT: You may.

4 your last name, please. 12128:14 MR. SCHMIDT: Q. [I've provided you with a
12:25:45 THE WITNESS: Zachary Horsley, H-O-R-S-L-E-Y. 5 map. Do you recognize the area depicted in this map?
12:29:46 THE COURT: Go ahead, Mr. Schmidt. 12420:26 A.  Yeah. Let me try to figure out where north
12:24:4€ DIRECT EXAMINATION 7 is. Yeah. | mean, | know Derting Road pretty well.
12:2%:48 MR. SCHMIDT: Q. Mr. Horsley, what's your 8  Oh, there we go.

9 profession? 12428:48 Q. Sodo you see where the Gideons' property is
12:24.40 A.  We drill water wells. 10 at?

125246 Q. When you say "we," do you work for a company? 12428 b A.  Yeah. It's the one just to the left of the
12:24:4R2 A. Yeah. Justour - it's been a family 12 North Derting Road on the bottom.

13 business. 12428 4 Q. Okay. And would you mind drawing with this

223 8 Q. Okay. Do you know the Gideons? 14 orange marker where the well location is that you
12:28: 66 A.  Just they hired us to drill them a water well. 15 drilled?

12:24:06 Q. Okay. And did you go out to their property 12428:56 MR. BISSELL: Your Honor, I'd object to this

17 and evaluate where to drill a well? 17 document. Number 1, it's never been disclosed. | don't
12:24; 18 A. Yeah. Absolutely. 18 know why not. And if he's going to be drawing on it, it
12:24. 119 Q  Okay. Andwhat did you do to make that 19 certainly needs to be an exhibit beforehand.

20 evaluation? 12}29: 20 THE COURT: You need to mark this,

12:24: 24 A.  You know, we look at some stuff geologically, 21 Mr. Schmidt.

22 the neighboring well reports, and we try to put it ina 12{29: @2 MR. SCHMIDT: Okay. What number are we on for

23 spot that makes sense for power and running some stuff 23 Plaintiffs’ exhibits?

24 like that, waterlines and things like that, so we try to 12}29: 24 THE CLERK: | don't know. | don't have the

25 take into all that account and come up with the best 25 book.
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12:2%:21 MR. SCHMIDT: | believe we should be at 64. 1 1 more to the — that would be the north — the east. .
12:2%:22 (Plaintiffs' Exhibit 64 marked.) 12133:02 MR. SCHMIDT: Q. How far to the east of the
12:23:53 THE COURT: Counsel. 3 residence was it, a short distance or a long distance?

12:2¢:54 MR. SCHMIDT: Yes. 12133:14 A. ltwas along distance -

12:2%:59 THE COURT: Just don't want to have 12433:16 Q  Okay.

6 conversations off the record. 12133:16 A. —inmy opinion.
12:29:5¢ MR. SCHMIDT: Oh, | apologize. | put it on 12433:1% Q.  What happened when you drilled the first well?

8 upside down. 12[33:28 MR. BISSELL: Your Honor, may | ask that we
12:30:09 Q. So you have what's been marked Exhibit No. 64, 9 can see where the second well has been drawn on the

10 and you testified that you recognize this to be the 10 drawing?

11 property and the Gideons' home, and | would move to 12{33:M THE COURT: Yes, please.

12 admit Exhibit No. 64. 12134: 112 MR. SCHMIDT: Q. So how deep did you drill
12:30: 3 (Plaintiffs' Exhibit 64 offered.) 13 the first hole trying to find a well?

12:34: 94 MR. BISSELL: I'm not going to object to it, 12}34: 1154 A. We went a thousand feet.

15 your Honor. 12}34:45 Q. And were you able to find any water?
12:24:46 THE COURT: Sixty-four will be admitted. 12}34:46 A. No. I mean, we found a trace amount of water.
12:30: (Plaintiffs' Exhibit 64 admitted.) 17 You know, under a half a gallon a minute, and it would
12:30.38 THE COURT: Counsel, can you orient what's top 18 not come clean. It was orange and we developed on it

19 of this exhibit? 19 for a long time trying to see if it would come clean and
12:3¢: 20 MR. SCHMIDT: The top, if you were to draw a 20 the little tiny bit that it made was not usable, viable.

21 compass rose, the top would be north. 12}34: 21 Q. Okay. Sodid you charge the Gideons for those
12:30: 22 THE COURT: Well, I'm just looking at — | 22 services?

23 haveit. There's lettering on it at the very top in the 12434:23 A. 1did, yeah.

24 blue. Is that the top? 12434:24 Q. Anddid they pay you?

12:31: 85 MR. SCHMIDT: Yes. 12}434:25 A.  They did.
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12:31:01 THE COURT: Or is that the left side or the 12434:51 Q  Anddid you try a second time?

2  right side of this document? 12434:52 A.  Yes.

12:31:08 MR. SCHMIDT: That is the top. 12§35:08 Q. And what — how deep did you drill that well?
12:31:04 THE COURT: Okay. Okay. 12435:04 A. That was 1700 feet. | think the - if | can
12:31:08 MR. SCHMIDT: So the top is north. 5 look, it's — I think it was 1764, | think.

12:31:16 Q. So, Mr. Horsley, would you — could you put a 12435:18 Q. Approximate is good enough.

7  mark where you drilled the first well? 12435:1% A.  Yeah. Deep, very deep.

12:31:18 A, Yes, 12435:18 Q. Andwere you able to find any water?
12:31:29 Q. And could you hold that up for all to see. 12}35:19 A.  No. This one was probably worse, as far as it
12:31. A. Yeah. 10 was under a quart, gallon or — per minute. Again, it

2:31: 441 Q. [l'lltake it around. 11 had a lot of orange coloring too, the little bit that
12:31:42 THE COURT: Okay. 12 was coming up. Not a viable well.
12:30:08 MR. SCHMIDT: Q. And did you drill a second 12435. 43 Q. Andif you'd tum to Exhibit No. 37. There

14 well to try and find water for the Gideons? 14 should be a black three-ring binder there. Can you see
12:33. 116 A. Yes, 15 it?

12:37: 16 Q. And where did you drill that one, if you 12135: 416 A.  Yeah.

17 recall? 12435: 45 Q.  With the numbers, not the letters.
12:33:48 A. Ithink — there's GPS points associated with 12}35: 8 A. Okay. There's stuff on top of it.

19 these too. |think this second one was done -- was down 12}36:d89 Q. Andif you'll turn to the last two pages of

20 here. 20 Bxhibit 37.

12:31: 21 MR. BISSELL: Can the witness speak up a bit, 12436: 2 A.  Yeah, the invoices | created.

22 your Honor? 12436:22 Q. And are those the amounts that you charged the

12:24:28 THE COURT: Yes. 23 Gideons and that they paid?
172:3%:24 THE WAITNESS: Oh, yeah, sorry. I'm just 12]36:24 A. They did, yes.
25 debating — I'm pretty sure that we drilled it down here 12436:25 MR. SCHMIDT: No further questions.
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12:3¢:49 THE COURT: Mr. Bissell? 1 group of properties?
12:34:42 MR. BISSELL: | have none, your Honor. 12139:02 A, Yes.
12:34:48 THE COURT: Okay. May this witness be 12}39:03 Q. And what's the name of that?

4 excused? 12439:14 A.  You know, I'm kind of drawing a blank.
12:34:45 MR. BISSELL: Yes. 12439:18 Q. Atany rate, does it include your property and
12:34:50 THE COURT: Mr. Schmidt, may this witness be 6 Mr. Farley's property?

7 excused? 12139:17 A.  Yes, definitely.
12:3¢:58 MR. SCHMIDT: Yes, your Honor. 12139:18 Q. Okay. And were you and your family involved
12:34:59 THE COURT: Thank you, Mr. Horsley. Thank 9 inthat?

10 you. 12139:40 A.  Yes.
12:34:5H THEWITNESS: You're welcome. 12}39: 541 Q. Whnat about Mr. Farley?

1213482 MR. SCHMIDT: Plaintiffs call Jim Day. 12430:42 A.  Yes.
12:31: 48 THE COURT: Sir, would you come forward and be 12}39: 43 Q. Okay. How do you know Mr. Farley?
14 sworn. 12)30: M4 A.  Well, pretty much just as neighbors.
12:37: 96 JAMES CAROL DAY, 12}39:4H Q. Okay. And when did you first meet him?
12:27: 36 called as a witness herein, 12}39: 36 A.  Well, I'm guessing this was before we moved up
12:37: 47 having been duly sworn on oath, 17 to our property. We had a barn. | seem to recall him
12:37:48 testified as follows: 18 paying me a visit when | was at the barn prior to our
12:37:49 THE COURT: Sir, if you have a seat right 19 taking up residence there.

20 there in the witness stand. State your full name and 12439:20 Q  Okay.

21 spell your last name for the record. 12139: 21 A.  Andl| can't really tell you. | just knowit
12:37. 22 THEWTNESS: Full name is James Carol Day, 22 would be sometime before 2007.

23 D-A-Y. 12439:28 Q. Okay. How many — have you had any — | don't
12:31: 24 THE COURT: Go ahead, Mr. Schmidit. 24 want you to get into any specifics here, but I'm

25 25 wondering have you ever had any disagreements or run-ins
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12:37:50 DIRECT EXAMINATION 1 with Mr. Farley?
12:37:52 MR. SCHMIDT: Q. Mr. Day, where do you live?  12}40:12 A.  Not —you know, not directly as far as
12:31:58 A. llive at 24102 North Derting Road, Hayden, 3 disagreements or run-ins, categorized that way.

4 Idaho 83835. 12}40:24 Q. Okay. Have you ever entered into any
12:38:0D Q. Andis that near where Mr. Farley used to 5 agreements with Mr. Farley?

6 live? 12}40:26 A. No,sir.

12:33: 08 A Yes. 12}40:2% Q. And has Mr. Farley ever approached you asking
12:39:08 Q. Andin relationship to where his residence 8 for anything from you?
9 was, where do you live? 12140:38 A. Yes, he has.
12:38: 140 A.  I'm going to say maybe a quarter of a mile 12140:30 Q. And what did he approach you asking for?
11 below his residence or former residence. 12§40: 461 A. Inthe spring of 2006, we drilled for a well
12:34:42 Q. Okay. And are you retired or are you still 12 on our property and we were fortunate enough to get a
13 working? 13 pretty — well producing and — at least for that area.
12:34: 44 A. Retired. 14 And sometime after that, Brian Farley contacted me about
12:38: 45 Q. And what was your profession before you 15 allowing him to tap into our well and have access to the
16 retired? 16 water from our well.
12:34. 47 A. | worked for the federal government, U.S. 12}41:6le Q. And what year was this?
18 Department of Justice, United States Attorney's Office 12441118 A. It was sometime after 2006, the summer of
19 in the Eastemn District of Califomia. 19 2006.
12:34:20 Q. Okay. Howlong have you lived at that 12§41: 20 Q. Okay. And what was your response?
21 location a quarter mile from Mr. Farley's former 12}41: 2 A. My response is that | declined at the notion
22 residence? 22 of doing that mainly because —
12:38: 28 A.  We've lived there for approximately 15 years, 12441: 23 Q  Whydid you decline it?
24  but we've owned the property for about 20. 12141:24 A.  Oh, well, because | was concerned about what
12:24.25 Q. Andis there a homeowners association for that 25 kind of — you know, type of agreement like that would
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1 have impact on any future sale of my property with two 5491_2 44:0% Q. What about his honesty? =
2 parties having access to the same well. 12444:12 A.  Well,| can't speak directly as to anything
12:41:43 Q. Okay. Do you have an opinion regarding 3 I've had directly involving him that would tell me he
4 Mr. Farley's honesty and integrity and ability to tell 4 was not honest.
5 thetruth? 12444:25 Q. Sois it just reputation then?
12:41:56 A. ldo. 12144:20 A. Just reputation.
12:41:5¢ Q. And what is that based upon, again, without — 12}44:2% MR. SCHMIDT: Okay. No further questions.
12:41:58 A.  Well, it's based on — 12}44:38 MR. BISSELL: Nothing, your Honor.
12:43:08 Q - any specifics? 12f44:39 THE COURT: All right. Thank you, Mr. Day.
12:47: 40 A.  Shortly after purchasing our property in 2002, 10 Oh, may this witness be excused?
11 Ihad a very close friend of mine, whose counse! | value 12}44: 341 MR. SCHMIDT: Yes.
12 greatly, tell me — 12444:92 THE COURT: Okay. Thank you, Mr. Day.
12:43: 13 MR. BISSELL: Objection, your Honor. He's 12144:483 MR. SCHMIDT: Plaintiffs call Doug Hiller.
14 getting into specific instances. 12f44:5H4 THE COURT: Sir, would you stand and be swom
12:43: 16 THE COURT: Counsel, where are you going here? 15 there.
12:42: 16 MR. SCHMIDT: | asked him not to get into any 12]44:5k5 DOUGLAS ANDREW HILLER,
17 specific instances — 12}44:567 called as a witness herein,
12:47:948 THEWITNESS: Oh, I'msorry. 12)44:98 having been duly sworn on oath,
1224249 MR. SCHMIDT: Q. — and | will ask you again, 12144:40 testified as follows:
20 don't get into any specific instances. 12445: @0 THE COURT: If you have a seat right there,
12:44: 21 A. Iwas going to basically say that this 21 Mr. Hiller. Thank you. And if you state your full name
22 friend - 22 and spell your last name for the record.
12:43:28 Q. Don't worry about your friend. 12}45: 28 THE WITNESS: Douglas Andrew Hiller,
12:29. 24 A.  Okay. 24 HA-L-L-ER
12:43:25 Q. Based on your interactions with Mr. Farley, 12)45:2b THE COURT: Go ahead, Mr. Schmidt.
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1 have you come to an opinion as to his honesty? 12}45:24 DIRECT EXAMINATION
12:44:42 A. That and what I've heard from other neighbors, 12145:12 MR. SCHMIDT: Q. Good afternoon, Mr. Hiller.
3 | have come to an opinion, yes. 3 What's your address?
i2:43:44 Q. And did that opinion weigh in on whether or 12f45:24 A. 23373 North Derting Road.
5 not you were willing to enter into a shared well 12445:35 Q. And are you familiar with Mr. Gideon [sic]?
6 agreement arrangement with him? 12}45:36 A, lam.
12:43:57 A.  Yes, itdid. 12145:3€ Q. And how close is your address to the property
12:43:08 Q  Andis he somebody that you would trust? 8 that he used to own that he sold to the Gideons?
12:43:19 A. No. 12}45:49 A. Right across the street, so ~
12:43:10 Q. Andwhat s it about him that leads you to not 12445:40 THE COURT: | think you asked were you
11 trust him? 11 familiar with Mr. Gideon.
12:43: 92 A.  Well, the best way that I think | can describe 1214542 MR. SCHMIDT: Sorry, Mr. Farley. I've been
13 my relationship with Brian Farley would be that for me 13 doing that because I'm nervous. Sorry. With
14 to consider an individual as a friend, | would have to 14 Mr. Farley.
15 know that they're honest and have integrity, that 12}45:85 Q. How far away was it that you lived from
16 they're someone that | can count on for support and 16 Mr. Farley?
17 guidance with my interest in mind; someone that is kind, 1244667 A. Right across the street.
18 mindful of feelings of others and respectful of others; 12}46:6t8 Q. Okay.
19 but most importantly, | must be able to respect that 12)46:69 A.  From my driveway, | could look and see his
20 person for me to consider them as a friend. 20 home.
12:44: @1 Q  Uh-huh. And does Mr. Farley check any of 12}46: 1 Q. Okay. And so did you have an opportunity to
22 those boxes? 22 get to know Mr. Farley?
12:44:828 A. He does not meet my thresholds - 12146: 23 A.  Alittle bit.
12:04: 84 Q  Okay. 12}46:24 Q. Okay. When did you move to that address, that
12:44:86 A. —forafriendship. 25 location?
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5
12:48:11 A.  August of '15, 2015. 5531_ tag:3d Q. Okay. And through those interactions, have %
172:44:12 Q. And have you had any interactions with 2 you had an opportunity to form an opinion as to
3 Mr. Farley? 3 M. Farley's propensity for truthfulness and honesty?
12:44:24 A.  Yes. 12}48:54 A. Through those?
12:44:28 Q. And has he ever requested anything from you? 12}48:55 Q.  Orthrough any of your interactions with him.
12:44:360 A. Yes. 12148:56 A. Oh, sure. There was a letter that he sent
12:44:37 Q. And could you describe what that was, what 7 out
8 that interaction was? 12449:08 MR. BISSELL: Objection, your Honor.
12:44:39 A. Sure. | received a phone call from him. He 12]49:09 MR. SCHMIDT: Q. Sodon't — please don't get
10 asked me to meet him on the street because he had 10 into any specific instances. We've —
11 something for me to sign. | went out there and he 12}49:6kl A. But, yes, through interactions, yeah, | would
12 handed me a quitclaim deed to sign to give over some of 12 not trust Mr. Farley.
13 my property after a survey — recent survey he had had 12149: 183 Q. Andin terms of on a scale of one to ten how
14 prior to selling to the Gideons. 14 trustworthy he is, where — what would you — ten being
12:47:66 Q. Okay. And what did he say? 15 the most trustful, one being you can't trust anything he
12:47:06 A. Very confrontational. |said, "Well, Brian, | 16 says, where would you place him in terms of
17 can't sign this." |said, "I'm not just going to give 17 trustworthiness? Aten? Aone? A five?
18 you my property.” 12149:38 A.  Two.
12:41: 110 And he said, "Well, that's going to put us at 12}49:48 MR. SCHMIDT: No further questions.
20 odds with each other.” 12}49:2D THE COURT: Anything, Mr. Bissell?
1z2:47: 21 Q. And what did you take that to mean? 12)49: 21 MR. BISSELL: No, your Honor.
12:47: 22 A.  Just very confrontational. 12§49: 22 THE COURT: May this witness be excused?
12:47:28 Q. Did you end up signing it? 12149: 23 MR. SCHMIDT: He may.
12:41: 24 A. |brought it to an attorney, had it reviewed, 12}40: 24 THE COURT: Thank you, Mr. Hiller.
25 took longer than expected, received texts, emails from 12}49:25 MR. SCHMIDT: Those are all the plaintiffs
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1 Mr. Farley saying, "I'm going to get my attorney. 1 witnesses and we rest, your Honor.
2 You're not signing this on purpose," and — 12}49:52 THE COURT: All right. Well, this is a good
12:47:43 MR. BISSELL: Your Honor, we're getting into 3  time to take our afternoon break, so we will do so. Let
4 specifics instances here again. 4 me just ask — and we can be off the record here.
12:47:4B MR. SCHMIDT: We can stop there. 12}50:08 (Recess.)
12:47:48 THEWITNESS: Okay. 01}15:56 THE COURT: We are back on the record in
12:47:56 MR. SCHMIDT: Q. Okay. Did this add property 7  Gideon versus Farley, CV28-20-2706. The Court notes the
8 tothe parcel that became the Gideons'? 8 presence of counsel and the parties. Is Plaintiff ready
12:41:59 A. Yes—no, to Mr. Farley's new parcel that he 9 tobegin?
10 divided. 01t16:60 MR. BISSELL: Yes, your Honor. | gotone
12:49: 0 Q. Okay. 11 preliminary thing.
12:48: G2 A.  Ornot divided but moved. 01l16:0k2 THE COURT: Yes.
12:44: 013 Q. Besides that interaction, what other 01116113 MR. BISSELL: With regard to the character
14 associations have you had with Mr. Farley that have 14 witnesses, those folks are kind of hard to get scheduled
15 allowed you to get to know him? 15 and whatever, so I've got a couple ~ | don't think I'm
12:44:16 A. Interactions through the board meetings. 16 going to need them till tomorrow, but I've got them
12:44: 17 Q. Board meetings of what? 17 coming in now, so if they come in, if they can actually
1204818 A. Our HOA, sorry. 18 make itin, I'd like to call them whenever they can get
12:44: 48 Q. Okay. 19 here, if that works, because | got to work around their
12:48: 20 A.  HOA board meetings. 20 schedule.
12:48: 21 Q. Anything else? 01}16: 21 THE COURT: Do you have any problem with that?
12:49: 29 A. Committee — we had like a small — | think 01}16: 22 MR. SCHMIDT: | don't have any problem —
23 there was six of us to start — came together to try and 01}16:23 THE COURT: Okay.
24 move forward on getting our road repaired, and he was 01t16:24 MR. SCHMIDT: — with that.
25 part of that as well. 01416:25 THE COURT: Yeah.
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MR. BISSELL: Okay. Thank you, your Honor.

THE COURT: Yeah. All right.

MR. BISSELL: So are we ready, your Honor?

THE COURT: We are.

MR. BISSELL: Okay. We'll call Mary
Spridgeon.

THE COURT: Okay. Ms. Spridgeon, would you

come forward and be swom.
MARY SPRIDGEON,
called as a witness herein,
having been duly sworn on oath,
testified as follows:
THE COURT: If you have a seat there,

Ms. Spridgeon. And if you would state your full name
and spell your last name for the record.

01f18:24

01}18:28

l18:24
18:39

15:36

01}18:38

i8: 40
1"
12

01}18:443

19914
15

Q. Okay. And how many closings do you think
you've been involved in in your career?

A.  I'munsure.

Q. More than 2007

A. Yes, thousands.

Q. Okay. Do you have any kind of licenses or
certifications?

A.  We are not required to be licensed in the
state of Idaho, no.

Q. Okay. And you were the closing officer for
the transaction between the Gideons and Mr. Farley
regarding 23462 North Derting Road in 2019, correct?

A. Yes,lwas.

Q. Okay. And closing was initially scheduled for
the 6th, correct?

THEWITNESS: My name is Mary Spridgeon, 01}19:dB A, Yes.
S-P-R--D-G-E-O-N. 01j19: 0 Q. Okay. And that didn't happen because the
THE COURT: Go ahead, Mr. Bissell. 18 Gideons discovered an issue with the survey; is that
MR. BISSELL: Thank you, your Honor. 19 correct?
DIRECT EXAMINATION 01}19:20 A. Yes.
MR. BISSELL: Q. How old are you, Mary? 19 21 Q. Okay. And at any time after that, did you
A. Fifty-two. 22 speak with either the Gideons and telling them to the
Q. OrMs. Spridgeon. Fifty-two, okay. Thank 23 effect that —
you. 01}19:24 MR. SCHMIDT: Objection. Leading. If we can
And you work in the escrow and title business, 25 get—
560
correct? 19:24 THE COURT: He hasn't gotten his whole
A.  Yes,ldo. 2 question out yet, Counsel.
Q. Okay. And how long you been doing that? 19:28 MR. SCHMIDT: Okay. Sorry. Go ahead and
A.  Coming on 30 years. 4 finish. Sorry.
Q. Okay. And who do you currently work for? 19:35 MR. BISSELL: Q. Did you have any
A. First American Title. 6 conversations with the Gideons whether — regarding an
Q. Here in Coeur dAlene? 7 aerial photograph?
A.  Yes,sir. 19.38 A. Icouldn't tell you now.
Q  And how long have you worked there? {10:48 Q. Would you ever — did you have a conversation
A.  Twenty-five years. 10 with the Gideons where they asked you or you told them
Q.  Okay. What is your — what's your official 11 the photograph matched the survey?
job title? 19: 41 A. Soare we talking about —
A.  Escrow officer. 19:43 Q. An aerial photograph.
Q. Okay. And can you briefly describe what your 1944 A. - aerial photographs? No, | wouldn't tell
job is, what you do? 15 anybody that an aerial photograph matches the survey
A. I receive the Purchase and Sale Agreement. | 16 because the — you're trying to lay an aerial photograph
collect all the figures and the information on what's 17 onaround earth and that it may not match up —
going on on the property. | collect in all the funds; 01}20:d8 Q  Okay.
prepare the settiement statement. If there's a lender 01}20:d9 A. —the way it's supposed to.
involved, | collect all the information from the lender. |20: 20 Q. And then ultimately the closing then happened
| have buyers and sellers sign documents and record on 21 onthe 7th, correct?
the transaction. 01}20: 22 A, Yes.
Q. So are you assigned transactions; is that how 01}20: 23 Q. Okay. And then during the meeting — well, so
that works? 24 did the Gideons come in first?
A.  Yes. 01120:3b A. Yes, the Gideons signed their paperwork first.
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01:24:29 Q. Okay. And then Mr. Farley and his realtor 561u 122:19 CROSS-EXAMINATION *
2 camein, Mr. Elder? 01}22:22 MR, SCHMIDT: Q. So, Ms. Spridgeon, did you
01:20:23 A, Yes. 3 provide the Gideons with copies of the new exceptions
01:20:24 Q. Okay. And during the meeting, did Mr. Farley 4 based on the date down?
5  bring anything to your attention®? 01f22:48 A. The CC&R - are we talking specifically about
01:24:30 A.  Yes. Mr. Farley told us that we were missing 6 the CC&R?
7 the document for the CC&R document. 01422:47 Q Yes.
01:2¢:48 Q  The Amended CC&Rs? 01)22:48 A. No, I did not give them a copy of that
01:20:49 A.  Yes. 9 document until a later date.
o1:24: 40 Q. Okay. Andwhat did you do? 01}22:30 Q. Okay. Anddo you have knowledge one way or
o1:24: 46l A. lasked my — | excused myself in the closing, 11 the other whether or not Brian Fariey provided the
12 went to my title officer, asked her to date down the 12  Gideons with the first Amended CC&Rs?
13 file. We discovered that that was accurate, that we 0112243 A. No,ldonot.
14 were missing a document. | called the Gideons. | spoke 01}22:44 Q. Isthat First American Title Company's policy
15 with Mr. Gideon and | told him that we had an additional 15 to deliver title documents through opposing parties in a
16 document that had been discovered as part of — as part 16 transaction?
17 of closing. | explained to him the title of the o1f23: 167 A. Ifaparty asks me to have something delivered
18 document and when it recorded and asked him what he 18 acertain way, | would do that, yes.
19 would like me to do at that point, if he wanted to move 01}123: 10 Q. Okay. You didn't provide the Gideons with
20 forward. 20 clarification of anything within the documents that was
a1:21: M Q. So you told him it was the Amended CC&Rs? 21 the First Amended CC&Rs, correct?
01:21:22 A.  Yes. 01123: 22 A. |ldon't —the phone call that | made, |
01:21:28 Q. And what did he tell you to do? 23 didn’t put in my notes that | provided them with any
01:21]:24 A. | -he told me to go ahead and move forward. 24 information, so | couldn't tell you that [ did.
25 He said that him and Mr. Farley were going to be meeting 01f23:85 Q. And you only spoke to the issue of the
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1 out at the property and give a copy of the document to 1 easement for the drain field when | spoke with Art on
2 M. Farley and he would deliver it to the Gideons. 2 the phone, correct?
01:21:38 Q. And when you had that conversation, were you 01{23:48 A. Sony. I'mthinking. |can't remember, but|
4 in the room with Mr. Farley or Mr. Elder? 4  know there was a specific note in my notes. | put
01:21:45 A. No, I was in my office. 5 something specific about exactly what [ talked about,
01:2]:46 Q  Okay. So then what happened? 6 and | can't remember what that said.
01:2]:47 A. |gave the document to — 01t24:0% Q. Okay. Would it be out of the ordinary for you
01:2]:48 Q  Let meback up. Did you go back into the room 8 tosay, hey, our title found the easements for the drain
9 with Mr. Farley? 9 field, this is the document, it's been recorded now?
01:21:40 A. Yes. 'msormy. Yes, | went back into the 01t24: 10 A.  Yes, that would be out of ordinary for me to
11 closing room. 11 say that.
01:2]:82 Q  Okay. 01}24:3% Q. And you never read the First Amended CC&Rs
01:21:48 A. We completed the closing. We had the 13 prior to providing them to Mr. Farley, correct?
14 conversation about giving the document to the Gideons, 01)24:44 A. No, I had not read the document. No.
15 and we moved forward with closing. 01}24: 46 Q. And that's true to this date as well, correct?
01:21:86 Q  Anddid you give Mr. Farley a copy of the 0142446 A. Iread parts of it but not the entire — the
17 Amended CC&Rs? 17 document in its entirety.
01:21:08 A. 1gave —yes, Mr. Farley had a copy of the 01}24:5H8 Q. So anything that you related to Art Gideon
19 Amended CC&Rs. 19 would have just been the title and the date of
01:23:@0 Q. If the Gideons had told you they wanted to 20 recording, correct?
21 stop the closing, would you have done so? 01}25: &1 A. It would have been whatever information the
01:22:22 A. Yes. 22 title officer provided to me and then the recording
01:21: 23 MR. BISSELL: That's ali | have, your Honor. 23 instrument number, the date of the recording and what
24 Thank you. 24 the title of the document was. So | have a typical
01:22:86 THE COURT: Mr. Schmidt? 25 statement that | make every time that a situation like
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this would arise that | say to whoever it is that | need
to disclose that a new document has come of record, that
it — this is the document that recorded, this is the

instrument number, and this is the name of the document.

Q. And then at some point in late October of
2019, did you have occasion to speak with the Gideons
again?

A. | can't remember exactly the date, but the
Gideons did call me and said that they had some
concems, that they wanted to come into our office to
meet.

Q. Andisit correct that during your meeting
with the Gideons, they stated that they had not received
a copy of the first amendments — the first amendment to
the Amended CC&Rs?

A. I'msormy, | can't recall. You know, | can't
recall.

Q. Do you recall having a discussion with the
Gideons about their surprise that there was a well share
agreement in the Amended CC&Rs?

A.  They said that there was some concern about
what was happening between them and Mr. Farley. | do
remember that. But | - [ don't remember the specific
exactly what they said. I'm sorry.

Q Do you recall there — do you recall any

note. Yes.
Q. Okay. So at the top of FA8, would you mind
reading that for the record, please.
A. "Seller is signing at 8:00 a.m. this moming
and | plan to ask" —
THE COURT: | just need to stop you,
Ms. Spridgeon. This has not been admitted.
MR. SCHMIDT: Oh, | thought it had. Mation to
admit Exhibit BB.
(Plaintiffs' Exhibit BB offered.)
MR. BISSELL: We don't have an objection, your
Honor.
THE COURT: Okay. Thank you. BB will be
admitted.
MR. SCHMIDT: Thank you, your Honor.
(Plaintiffs' Exhibit BB admitted.)
THE COURT: I'msorry. Go ahead.
MR. SCHMIDT: Thank you, Your Honor
Q. Go ahead and continue reading. Thank you,
Mary.
A. Theselleris — I'm sorry, "The seller is
signing at 8:00 a.m. this morning and | plan to ask them
about the leach field, but | am hoping maybe you can
take a look at and let me know what you think. [ will
be in the closing room right by Tricia's desk. Thank
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concems about the property boundaries of the property
that was conveyed to them?

A. | believe they did say something about the
property boundaries.

Q. And did you perceive that they were surprised
or upset about the property description that - the
property that they received at closing?

A.  They were concerned about the situation

between them and Mr. Farley and about where things were.

Yes, | do remember that.
Q. If you would tumn, please, to Exhibit BB and

the Bates number at the bottom right-hand corner is FA8.

A. Yousaid BB, right?

Q BB, yep.

A.  Okay.

Q. First of all, do you recognize Exhibit BB to
be your notes from — your notes related to the
Gideon/Farley transaction?

A. Yes,ldo.

Q. Okay. Andwhen is it — when you receive a
call, is it your obligation to make notes of anything at
approximately the same point in time?

A. Itry to make notes as soon as - yes, | try
to make notes at that same approximate time, but it
could end up being at a later time that | make that
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you, Mary."

Q. And so who were you writing that to?

A.  Would have been the title officer, which was
Kim May — Kim Gallagher.

Q. And then there's a follow-up note — or is
that the date that this was — the date and time that
you entered that into the system is June 7, 2019, at
g:58a.m.?

A. That's what this says, yes.

Q. Okay. And then what's the entry underneath
that timestamp?

A. "Kimgot us a copy of document 2695111, and
she said that was the document for the leach field. |
gave that document to the seller, who was signing this
moming from 8:00 to 9:00 am.," and he is — "and he is
taking it to the buyer. | called the buyer and told him
that the title officer said the document was what they
were looking for the leach field and asked him if he was
okay for us to record. Buyer said it was okay to record
and he would get the document from the seller. They
were meeting on the property.”

Q. Sowould that be an accurate recitation of the
information that you provided —

A Yes-

Q. —toArt Gideon?
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A. —itwould be, yes. If that's what | wrote
in my notes, that's what | would have said.
Q. And there's no mention of shared well
agreements that you would have noted to them?
A.  No. | would have said exactly what | said |
said.
Q. And when the Gideons signed earlier, then when
Mr. Farley came in, they signed off on title, that
didn't include the exception for the Amended CC&Rs,
correct?
A. Correct.
Q. And so their policy didn't include an
exception for the Amended CC&Rs, correct?
A.  The commitment that they initialed did not
include that, comrect.
MR. SCHMIDT: | have no further questions.
MR. BISSELL: | have nothing, your Honor.
THE COURT: May this witness be excused?
MR. BISSELL: Yes.
MR. SCHMIDT: Yes.
THE COURT: Allright. Thank you, ma'am. You
are excused.
THEWITNESS: Thank you.
MR. SCHMIDT: Thank you.
MR. BISSELL: We'll call Brian Farley, your

01}33:28
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01}33:36
01}33:3¢

01}33:48

And how long was that framing company active?
Well, the framing company, along with custom
home building went from 1975 until 2008, and then |
retired upon the death of my youngest son.
Q. Okay. And then did you start back up again?
A. Yeah, | start — | retired for six or seven
years, and | started back up and continued to operate
the - kind of oversee, assisted my oldest boy in his
endeavors.
Q. And then did you ultimately fully retire from
the business?

Q. Did you ultimately start your own company?
A. Yes.

Q. Okay. Andwas it a framing company?

A. 1975, yeah.

Q. Okay.

A.  Yeah.

Q

A

A.  Yes,|did.

Q. Whenwas that?

A. 2014

Q. Okay.

A. Andthen, of course, at a time | also did some

developing. | was a framer. | built several million
square feet of apartments.
Q. Okay. And you're married to Pam Farley,
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Honor.

THE COURT: Okay. Mr. Farley, would you come
forward. Mr. Farley, you are still under oath.

MR. BISSELL: | think — some of those folks
are going to try to be here at 2:00, your Honor, so to
give you a heads up.

THE COURT: Okay.

DIRECT EXAMINATION

MR. BISSELL: Q. Allright. Mr. Farley, can
you briefly describe your education?

A. Graduated Granada Hills High, Los Angeles,
California, 1971.

Q  Okay. And then how about a recitation of your
occupation background?

A. Shortly thereafter, left for northern Arizona,
worked on the ~ | was the youngest employee on the
Flintstones Bedrock City near the south rim of the Grand
Canyon, and | left there and came to north Idaho in '72
and worked in construction, specifically as a framer.

In 1975, | started my company here.

Q. Was that Big Horn Builders?

A. No, that was Farley Framers, the proverbial
pickup truck and the one Skilsaw and one helper, and
then subsequently expanded my business, and for many
years | was licensed in seven or eight states.

01134:3&
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01}35: 93
01}35:24

25

right?
A. Correct.
Q. And how long have you been married?
A. Supposed to know this, right? Forty-four
years.
Q. Okay. And where do you currently reside?
A. 3108 East Thrush Avenue - Thrush,

T-H-R-U-S-H, Post Falls, Idaho.

Q. And you're the one that sold the property to
the Gideons that we're talking about, right?

A.  Thatis correct.

Q  Okay. Andwhen did you purchase those
parcels — or let's see.

Did you purchase some parcels from Harold

Derting in 19927

A.  Yes,|did.

Q. Andwhat did you purchase, sir?

A. Parcelknownasl, S, T,and V.

Q. Okay. And those are the I's, the | we've been

talking about in this case, right?
A.  Yeah, that would be 23452 North Derting Road.
Q. Andwasit all vacant land at the time?
A.  Yes,itwas.
Q. Okay. Andin - so if you turn to Exhibit A,
and these are —
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01:34:19 A. I'mthere. 1 throughout the whole course. \‘
01:34:12 Q. Are you at Exhibit A, Mr. Farley? 01}36:48 Q. Where is that well located?
01:34:13 A. lamthere. 01}38:53 A. Next to the cistern.
01:34:14 Q  Okay. And are these Amended CC&Rs you 01}38:54 Q. Okay. And was that — did that well ever
5 recorded with regard to Ridgetop Retreat Ranch Estates 5 produce any water?
6 in19927? 01438:58 A.  Yes,itdid.
01:34:28 A. Yes, they are. 01}38:58 Q. Okay. From when to when?
01:34:28 Q. And what is Ridgetop Retreat Ranch Estates? 01439:08 A. It produced - it produced water to the air
03:34:39 A. Thatis aentity, | guess you could say, that 9 test, and ! believe —~
10 was created to facilitate for leach fields being on — 01}39:10 Q. Letme put it this way: How long did you use
11 for three parcels on one parcel. 11 thatwell?
01:34: 49 Q  Okay. 01}39: 12 A.  Oh,notlong.
01:34:28 A. If's basically easements. 01f39:7t3 Q. Okay. Why not?
01:34; 514 Q. And there's — there was testimony earlier 01}39: 14 A. Because while endeavoring to get the casing
15 that was a HOA. s this setting up an HOA? 15 in, they tried to put additional stee! 4-inch casing,
01:37: 66 A.  No, there's no HOA for Ridgetop Retreat Ranch 16  but within the 6-inch casing and the well collapsed.
17 Estates. 01}39:5 Q. Okay. So then what did you do?
01:31: 48 Q. Okay. And you ultimately built your home on 01§39:48 A.  Mr. Houk, who - the water witch, he had
19 parcel |, right? 19 already witched the entire top of the ridge. He witched
01:31:20 A. Correct. 20 it again and we selected another vein and we drilled
01:37: 24 Q. Andwhenwas that? 21 wellNo. 2.
01:21: 22 A. 1994, 0139: 22 Q. Andis that what we refer to today as the
a1:31: 23 Q. And if you look at Exhibit B, which we looked 23 upperwell?
24 at earlier today. 01139: 24 A. Yes.
01:31. 25 A. Yes, 01139: 2H Q. Okay. When did you drill that, the second
. o 574 57?
91:31:31 Q. That's your wife Pam quitclaiming I, S, T, and 1 well then?
2 Vtoyou, correct? 01}39:52 A.  In1994.
01:31:38 A. Correct. 01}39:58 Q. Okay. And at some point did you make efforts
01:3}:34 Q In20167 4 to have that produce more water?
01:37:38 A. Thatis comect. 01}40:08 A.  Yes,ldid.
01:37:36 Q. Okay. And when did you build your house on 01440:08 Q. What did you do?
7 parcel I1? 01}40: 0% A. | hadit hydrofractured.
n1:37:58 A.  Moved in Christmas Eve Day 1994. 01440:18 Q. And why were you wanting to get more water?
01:31:59 Q  Okay. Andwhatwas your source of water? 9 For what purpose?
01:37:80 A.  What we are terming the upper well, which is 01}40:7H) A.  Well, I always hoped to be able to irrigate my
11 west of the home behind the garage. 11  hayfield.
013802 Q. That was always your source of water? 01t40:712 Q. Were you ever able to do that?
01:39: 063 A.  Yes. 014073 A. No.
01:34: 4 Q. Was there a prior well? 01}40: ¥ Q. Okay. And then so but after you hydrofracked
01:34: 146 A.  Yes. 15 it - so when was that in relation to when you drilled
01:35: 16 Q. Tell me about — what was the source of the 16 it, approximately?
17 prior well? Why did you drill that? o1}s0:47 A. It was drilled in — it was online when we
01:24. 8 A.  Well, | had hired a water witch that 18 moved in, so it was drilled in the fall. We had to —
19 guaranteed 5 gallons a minute, and | had used him for 19 it was a different well driller, the fall of '94, and
20 other homes and he always fulfilled that obligation. He 20 then| believe | fracked in January of 95, actually.
21 hired a well driller, Ponderosa Well Drilling, and they 01}40: 3 Q. Okay. But although it didn't — may not have
22 drilled a 700-foot well that had water in it, but they 22 produced enough irrigation, did it — did the yield
23 were unable to get the casing to the bedrock and they 23 increase?
24 tried very hard to do so for a couple of days, pounding 01t40:24 A.  The — from hydrofracturing?
25 onthat casing. | know this because | was present 01140:26 Q. Yes.
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01:4g:5d A.  Yes,itdid. 1 not, your Honor. It's a matter of what he was told
01:49:58 Q. Do you know how much? 2 because it affects his subsequent actions.

01:41:08 A. No,ldonot. 01t43:03 THE COURT: | think that's what it's being
01:41:04 Q  Okay. And other than the pump, were there — 4  asked for, so overruled.

5 was there other equipment associated with your water 01}43:08 THE WITNESS: Continue?

6 system? 01}43:16 MR. BISSELL: Q. What were you told that led
01:41:0¢ A.  Yes. There had been a 3,000-gallon cistern 7  you to question the reliability and longevity of the

8 installed from the get-go. 8 well?
01:41:18 Q. Andwhat else? 01}43:19 A.  Well, what | witnessed was the liner was
01:4]: 70 A.  Oh, pressure tank in the home and water. 10 damaged during — when we first began pulling the liner
01:41: 5 Q. Is the water purified? 11 out, and | was told by Mr. Bartholomew that the liner
01:41:42 A. Yeah. And a water purification system and 12 had fallen back down the hole and had broken and was

13 filters and UV light and charcoal filters. 13 now—the broken liner was now blocking the well at 460
01:4:54 Q. Okay. And the cistern's 3,000 gallons? 14 feet of a 700-foot-deep well.
01:41: 46 A.  Correct. 0ites: b Q. And so why did you have concemns about
01:41:36 Q. Andwhy 3,000 gallons? 16 reliability and longevity?
01:4]:95 A.  Well, that was, | guess, call a standard-issue 01t43:7 A. Because the casing and the liner no longer

18 water reservoir available at the time from Wilbert 18 overlapped, meaning that when we put the pump down in

19 Vault. 19 there, it was exposed to raw earth.
01:41: 20 Q  Okay. And why the purification system? 01}t44:80 Q. Okay. And so what — why was that — why did
01:41: 21 A.  Because that well — the first two wells and 21 that concem you?

22 the lower well were contaminated with naturally 01}44:22 A. Well, because —

23 occurring E. coli. 01}44:23 Q. What were you told?
01:41:24 Q. Okay. And then after fracking the upper well, 01t44: P4 A. Because of the unstable nature of the

25 did you have any concerns with its longevity and 25 structure that we had just experienced previously on the
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1 reliability? 1 well just a couple hundred feet away, that was a concern
01:44:02 A. Yes. 2 that that would also cave in at some point.
01;41:03 Q. And explain those. 01144:38 Q. Okay. Now, if your house was on — your house
01:41:04 A.  Well, during the course ~ just getting 4 was on parcel |, correct?

5 started on the fracking, you had to remove the 4-inch 01144:35 A. Correct.

6 PVCliner because you can't frack with that. 01144:36 Q. So at this time, I'm talking about the 1994
01:a4:17 MR. SCHMIDT: I'm going to object that this 7 time frame, what were you using parcels S, T, and V for?

8 calls for expert testimony regarding well-drilling 01}44:58 A.  Well, they were fenced and cross-fenced for

9 processes and procedures. 9 grazing my horses and timber productivity.
01:41:40 THE COURT: He can testify astowhathe saw,  01;44:40 Q. Okay. And so the well that we've been talking

11 what he knows personally. 11 about, the upper well, was that the source of your water
031:44:32 THEWITNESS: Just to be clear — 12 for parcel | in 19947
p1:42:43 THE COURT: Hold on. 01}45:03 A. Yes,itwas.
01:44: 44 THEWITNESS: ['m sorry. 01}45:0l# Q. Did you have any other source of water for
0i:at: 35 THE COURT: Go ahead. Ask ancther question. 15 parcel | then?
01:49: 46 MR. BISSELL: Q. All right, your Honor. 01}45:d6 A. None.

17  Well, were you told something that raised concerns in 01}45: 1/ Q. Okay. And at some point, though, you drilled

18 your mind about the longevity or reliability of the 18 the lower well, right?

19 well? 01445:119 A, Yes,ldid.
01:41:20 A. Yes, lwas, and | was present for the process. 01}45:20 Q. Okay. Thatwe talked about. That's on parcel
01:47:24 Q. And what were you told? 21V, right?
01:44:202 A. What happened was — 01}445: 22 A. Yeah
01:43:23 MR. SCHMIDT: I'm going to object, based on 01}45:23 Q. Okay.

24 that, hearsay. 01t45:24 A.  We witched that well also.
01:49:25 MR. BISSELL: Doesn't matter if it's true or 01}45:26 Q. Okay. And what was your purpose in drilling
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1 that well? 1 pipeline?
08 A.  Well, |, you know, lived in fear for those lg8:02 A.  Yes,itwas.
3 years that the well would cave in, forever trapping my 01}48:08 Q. And was that pipeline installed in 19997
4 pump and rendering that well dry at some point, and that 148:14 A.  Yes,itwas.
5 was probably primary. Plus, again, | had hoped to tag:1H MR. SCHMIDT: Objection, your Honor. | would
6 irrigate my hayfield, and that well was more centrally 6 like to hear the witness's testimony rather than the
7 located to providing water for future residences on 7 leading questions. | think all those questions are
8 parcelsS, T,andV. 8 leading.
14:19 Q. And how far is the lower well from the house? 1148:19 MR. BISSELL: They are, your Honor, but they
i: 110 A.  Oh, by road, a mile and a quarter, mile and a 10 seem to be just kind of laying the foundation.
11 half; and pipeline, 1800 feet to 2,000 feet. Lag: g0l THE COURT: I'm going to overrule at this
i A2 Q. Okay. And did the lower well produce water? 12 time. Just go ahead. Just both, Mr. Bissell and
i A8 A, Yes,itdid. 13 Mr. Farley, if you not try to talk over each other.
14: 34 Q. And howmuch? EERE THE WITNESS: I'm sorry, your Honor.
B <) A. | don't recall, but probably 2 to 3 gallons a 01148: 345 THE COURT: That's all right.
16 minute. 01)48:d6 MR. BISSELL: Q. Mr. Farley, is there — so
51174 Q. And where did the pump come from for the lower 17 back up for a second.
18 well? 01j48:48 You installed the pipeline; is that correct?
2 419 A.  The pump in the lower well. 01|48:49 A. Yes,ldid.
. 20 Q. Where did -- so let me back up. |48: 20 Q. Okay. Andis there a check valve in there
2 : 21 Did you put a pump in the lower well? 21 somewhere to keep the water from flowing down into the
19: 9 A.  Yes,ldid. 22 well?
19%) Q. Okay. Where did that pump come from? 48.23 A.  Yes,thereis.
24 A. It came out of — the pump in the upper well 4524 Q. Andwhere is that?
25 was removed and relocated to the lower well. 48:26 A.  Atthe bottom of the pipeline just before it
;59 Q  And so why did you do that as opposed to 1 enters the well casing, you trench beyond it and you put
2 installing a separate pump? 2 aloopinit to help forestall the -- any water rushing
17:03 A. Cost. Plus | was able to salvage the pump 3 back down and there's a clapper valve, a one-way valve
4  that was — that we were concemed may be trapped in a 4 that allows the water to go up the pipeline to the
5 cave-in of the structure. 5 cistern but does not allow it to go back into the well
1:16 Q. Okay. And when you drilled the lower well, 6 casing.
7  were you in a position financially over time to do t40:27 Q. Okay. Has there ever been a time since you
8 further improvements on the other parcels? 8 installed the hydrant on parcel T that it has not been
i7:29 A.  No, | did no further improvements. 9 operational?
40 Q. And what year was that, the lower well? aa; 40 A.  No.
1: St A, 1999, ia: 4 Q. After you drilled the lower well and moved the
1:32 Q. Okay. And you ran the waterline — we've 12 pump from the upper well to it, was there any way to
13 already kind of covered this — from the lower well to 13 pump water from the upper well?
14 the reservoir on parcel |, right? lgo: fd A. No.
- 46 A.  Yes, | did that myself. 01f40:45 Q. And where did you use the water that was
1:46 Q. And you did it yourself? 16 pumped from the lower well?
37 9b7 A. Yes. 01ls0: 46 A. lused it in five pastures, four comals,

1:68 Q  Okay. 18 which would be on parcel |, S, and T.

1:49 A.  With one of my laborers off one of my jobs. 01}50:48 Q. And how often through the years did — would
1: 20 Q. Andthere's a hydrant on T; is that correct? 20 you use the — well, what would you use the hydrant on
-2 A. That's correct. 21 parcel T for?

5. 89 Q  Okay. And does that hydrant come offthe same  o1fs0.22 A. luseitfor stock water and then | also used

23 pipeline? 23 ittoirrigate a small - referred to as a food plot on
: 24 A. Yes, it does. 24 parcel T.
a§: 26 Q. Wasitinstalled at the same time as the 1150: 25 Q. Okay. And how often did you use the water
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1 from the lower well on parcel T? 585£ 153:01 A.  Well, watching the market as you do, it .
01:54:52 A.  Occasionally, sometimes | would -- well, it 2 appeared that we were getting back up to the level of
3 would usually like once per year in the summer depending 3 sales of million-dollar homes off of water, and | wanted
4 onhow | was managing my restoration grazing. Some 4 to sell my home.
5 years | did not use it at all on parcel T. 01;53:2B Q. Okay. And when was that that you decided to
01:51:16 Q. And how were you watering the stock? 6 dothat?
01:81:17 A.  Well, the hydrant was placed across the 01}53:27 A 2017.
8 cross-fence location, the T-fence location, which 01}53:38 Q. And sowhat did you do to check it out? You
9 became — it wasn't cross-fenced when | placed it, but 9 had this concemn about the cave-in situation. What did
10 it was eventually cross-fenced that way so you could put 10 youdo?
11 one trough there and the stock could water from any one 01}53: 461 A.  Well, the first thing | did is | made the
12 of those three separate pastures, that they were 12 rounds to the different well drillers about drilling a
13 isolated in those pastures. 13 brand-newwell.
01:51: 34 Q. So there was a trough? 01ls3:514 Q. Okay. Whatdid you find out?
01:51: 36 A. Yes. 01)53:8H A. It was expensive, plus —
01:51: 46 Q. Was that moveable? 01153:58 Q  Okay.
01:51: 4o A.  Yes. 01}53: 547 A.  —there was a discussion when the damage
01251 4f Q. Did you ever move it? 18 occurred that perhaps that broken liner could be drilled
01:51: 48 A. Yes. 19 out but well drillers are — have told me that they are
01:89: 20 Q. How often would you move it? 20 reluctant to drill on PVC.
01:51: 21 A.  Well, | also have rights to the creek, and one o1}s4: &1 Q. Sothenwhat did you do? You talked to folks
22 of my corrals in the bottom — 22 about a newwell. Then what did you do?
01:51:28 MR. SCHMIDT: Objection. Nonresponsive. The o1{54:23 A.  Well, then eventually | thought, well, what
24 question was how often he moved it. 24 about the old well? Maybe | should check that, so |
01:52: 86 MR. BISSELL: How often — 25 pulled the cap off and | dropped a rock down there, and
586 588
21:53:01 THE COURT: Please ask the question again. 1 lfound that the static level was very close to the
2 Please answer the questions, Mr. Farley. 2 ground level, meaning there was a lot of water in that
01:52:08 MR. BISSELL: Q. How often did you move the 3 column.
4 trough? 01i54:24 Q. And when you mean static level, you're talking
01:54:0D A.  Whenever | was not using it at the hydrant on 5 about the surface of the water?
6 T,solcan't say. 01154:36 A. Surface of the water in relation to the
01:52:17 Q. Would you ever use the trough for water at any 7 surface of the ground.
8 location other than at the hydrant on parcel T? 01154:38 Q. Then what did you do?
01:5%:29 A. Yes. 01}54:39 A.  Well, then 1 got curious about maybe I could
01:5%: 40 Q. And where else would you use it? 10 resurrect that well.
g1:51: 41 A. | had a comal on the bottom that was 01)54:3d Q. And then what did you do?
12 separated from the creek, but | had water rights to pipe 01ls4: 42 A. | contacted — actually, he was the man that
13 water from the creek into that trough. 13 went broke as Ponderosa Water Recovery Services, Scott
01:57:34 Q. Would you ever put the trough anywhere else? 14 Barrett, and | had him come out. See, how we have new
01:5%: 36 A.  Well, there's two locations down there that | 15 technology. Now you can pull cable video cameras.
16 would use it from the bottom. 01}54:48 Q. What did you ask him to do?
01:5%2: 37 Q. Okay. And howwould you fill it then? o1lsa:807 A. |asked him to come out and he told me that
01:5%: 48 A.  Well, | had a pipe in the creek and, you know, 18 thatexisted. | didn't know. And | asked him to come
19 to head into my property with gravity flowing to the 19 out and let's take a look down the hole.
20 trough. The trough would overflow and make its way back 01}55:20 Q. Anddid he do that?
21 into the creek. 01}55; &l A. Yes, he did. We did, yes.
11:53:29 Q. At some point did you decide to recommission 01}55: @2 Q. Andwhat did he tell you?
23 the upper well? 01}55: 23 A. Hetold me, and | was watching the screen as
01:53:24 A. Yes. 24 well, we found out that what | had believed all those
01:54: @5 Q. And why did you do that? 25 years was not factual, that the liner was not broken.
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01:55:29 Q. Okay. And so then what did you do? 58901 57:54 THE COURT: All right. Thank you. Go ahead. >
01:54:22 A.  When the liner — when the liner was sound, 01}57:52 MR. BISSELL: Thank you, your Honor.

3 what had happened is — while he was pulling the liner, 01§57:53 Q. Okay. So to get reset, who did you have come

4 the well caved in on the lower end and trapped the liner 4 look at the well again? Who was that, Ponderosa?

5 where it remains today. 01458:05 A.  For the down-hole camera, yes.

01:5%:40 Q  Sowhat did you do then? 01158:08 Q. Okay. And then you had North Idaho Pump come
01:5%:47 A.  Well, | determined that the liner and the 7 anddo atest; is that correct?

8 casing were overlapping, so | decided to use that well 01158:18 A.  Awell test, correct.

9 rather than drill a new well. 01158:19 Q. Okay. And you were there?
01:55:5H0 Q. Okay. And so then what did you do? 014587l A, Yes,|was.
01:54:d4 A. | gave up on the idea of drilling a brand-new 01tse: 1l Q. Allright. And you — did you tell them what

12 well and | contacted Mr. Barden. 12 todo?

01:64: 113 Q  Okay. And then did you have North Idaho Pump  p1}ss: 8 A. No.

14 do some work for you? 01}s58: 44 Q. Did you tell them to stop the test at any
01:54: 16 A.  Thefirst thing | did before | invested any 15 point?

16 money in is | paid North Idaho Pump $500 to do an actual 01}58: 46 A. No.

17 well yield test at the wellhead. 01158: 447 Q. Did they indicate to you at any time during
01:54: 48 Q. And did they do that? 18 the test that they had any issues?

01:64:30 A. Yes, they did. 01}58: 40 A. No.
01:5¢: 20 Q. And what did they tell you that it showed? 01j58: 20 Q. Okay. And so did you make a determination on
01:54: 241 A.  They told me, and | witnessed this because | 21 what you wanted to do based upon what they told you?

22 was there the whole time, that it produced two and a 01i58: 22 A. Yes.

23 half gallons per minute and would do so as long as you 01}s58:28 Q. Theyield.

24 pumped it at two and a half gallons a minute. o1ls9: &4 A, Yes.
01:54: 25 Q. Sowas this in approximately July of 2017, 01i58:25 Q. And what did you decide to do?
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1 June, July? 01}58:41 A. | decided to freeze-frack that well.

01:54:52 A. June, July, that's correct. 01§58:42 Q. Okay. Andwhen did you do that then?
p1:54:58 Q. Did you tell them what to do, how to do the 01}58:58 A Just-

4 test? 01{58:54 Q. Letmerephraseit. How long after you had it
01:54:58 A. No. 5 looked at or the well test done did you freeze-frack it?
01:54:56 Q  Did you tell North Idaho Pump when to stop the 01{59:08 A.  Within a few days, couple weeks.

7 test? 01459:07 Q. Okay. And then what did you do?

01:57:08 A. No, they explained — well, they put — it 01}59:18 A. The next day after it was freeze-fracked, |

9 wasn't - it was not a garden hose — 9 believe it was North Idaho Pump retumned, and retumed
01:57:d0 MR, SCHMIDT: Objection. It was a yes-or-no 10 and put a pump down the hole.

11 question. It did invite a narrative and it's 01}59:3K1 Q. Okay. And if you look at — and North Idaho

12 nonresponsive. 12 Pump did some work for you, right?

01:51: 18 THE COURT: Well, | don't think that's your 01f59: 43 A. Yes.

14 objection to make. Isn't it the — the questioning 01}59:44 Q. Take alook at Exhibit 5, please. And

15 party's objection as to nonresponsive. 15 actually, before we get to the detail of Exhibit 5, can
01:51:46 MR. SCHMIDT: What's that? 16 you say in general what did North [daho Pump do?
01:57: 57 THE COURT: It's the questioning party's 02}00: 1 A.  Put anew pump down the hole. The existing

18 nonresponsive objection to make. 18 electrical line and — from the panels in the basement
01:57: 40 MR. SCHMIDT: Well, he's going into a 19 were still there, just disconnected. The preexisting

20 narrative then. 20 inch-and-a-quarter poly pipeline from the wellhead to
01:57: 2 THE COURT: Okay. You may make that 21 the inlet area of the cistern were still there and they

22 objection. Mr. Farley, please answer the questions and 22 had those reconnected as well.

23 please don't go into a narrative, a long explanation, 02f00: &3 Q. And this is all the upper well?

24 unless your counsel is asking the same, okay? 02f00: 24 A.  Yeah, and new pump controls put into the
01:51:2b THEWITNESS: Yes, sir. 25 basement of the house.

EXHIBIT A



=
02:0¢:49 Q  And did they do anything with regard to the 59 1 hearsay and also Mr. Gideon is not an expert — or =
2 lower well? 2 sorry, Mr. Farley is not an expert who's been disclosed
02:00:43 A.  Actually, the same day, they replaced the pump 3 as to howwell systems work.
4 inthe lower well because it was having issues. It 02104:04 THE COURT: He can testify as to what he did.
5 wasn't working anymore. 5 Sustained on that basis.
02:04:56 Q. Okay. And then they billed you, correct? 02}04:18 MR. BISSELL: Q. So what were the reasons?
02:08:5¢ A. Yes. 02}04:17 A. Ithought | heard sustained. I'm sorry.
02:04:58 Q. And then are the invoices for that work 02104:18 Q. Oh, okay.
9 attached to Exhibit 5, the first three pages — well, 02104:28 A. I'msormy.
10 strike that. 02f04:40 Q. I'mjust asking you — what was your purpose
02:0]: A Are pages 3 through 5 of Exhibit 5 the invoice 11 for putting in the ball valve?
12 from North Idaho Pump for that work? 02}04:2K2 A.  You - if | can't say what | know or what I'm
0z:0]: 43 A. Yes, I've got Gideon 93, 94, and 95. 13 told, | don't know that | can answer.
0z:01: 34 Q. Okay. And so let's just start on the first 02]04:34 Q. You can say what you were told that led to
15 one. See if we can run through this what was going on. 15 your actions.
16 Soin the first — so we're on Gideon 1993. That 02]04:38 A. |have been told by hydrofrack and
17 references pulling the lower well pump, correct? 17 freeze-frack experts that the best thing you can do for
02:01:48 A. Yes. 18 awell that's been fracked is pump the you know what out
02:01:48 Q. And then they put a new one-and-a-half 19 of it because that opens the fissures that have been
20 horsepower 5-gallon-per-minute pump in it, in the upper 20 expanded and the cracks in the structure, the
21 well? 21 underground structure.
0z:01: @2 A. No, this is the lower well, the beginning of. 02105:22 MR. SCHMIDT: I'm going to object again. This
02:09: 28 Q Oh 23 is him testifying about what occurs. If he installed a
02:01: 24 A. 1993 is the lower well. 24 pump, he can testify about that, but | do believe this
02:01: 26 Q. Gotit. But then we go down to the next 25 testimony is hearsay, and he's not an expert, and he
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1 paragraph, they also put a pump in the upper well, 1 shouldn't be testifying. That's my objection.
2 corect? 02105:12 MR. BISSELL: | can just move on, your Honor,
02:01:18 A.  Yes. 02}05:18 THE COURT: Okay. Go ahead.
02:07:24 Q. Okay. And then we goto page 3 - no, I'm 02{05:14 MR. BISSELL: Q. Allright. Mr. Farley, did
5§ sorry, | keep saying that — the third page of the 5 you take some photographs of what was going on with the
6 invoice, which is the fifth page of the exhibit. And 6 work?
7 that references the ball valve halfway down, right? 02}05:27 A. Some.
02:07:48 A. Thatis correct. 02}05:28 Q. Okay. Tum to BExhibit MM, please.
02:01:49 Q. And explain what that was. 9 Wr. Farley, can you identify MM, please, first page?
020940 A.  Well, subsequent to the day that we all worked 02406:60 A.  Yes.
| 11 together to put the pumps in, | had them install a ball 02f0s:dlil Q. What s that — let me back up for a second.
12 valve, and this was Brad Potter and the helper. | had 02}06:d2 There's pictures, these three pages of MM, are
13 excavated the inlet myself so the connections could be 13 these photographs that were taken by you?
14 made and reconnection of the poly pipe and the switch 02}o06: 4 A.  Yes.
15 wire to the float switch for the upper well, and | had 02106: 15 Q. And when were they taken?
16 them put in a — this ball valve downstream from the — 02}06: 10 A. |believe the exact date was July 7th, 2017.
17 where the upper well pipe came in on the pipeline from 02fo6: A7 Q. Okay. And do they accurately reflect the
18 the lower well. 18 actual conditions that are displayed in the photographs?
0z:04:30 Q. And why did you want a valve put in? 02}06:20 A. Yes,they do.
02:04:20 A.  Well, any time you have two sources like that, 02j06: 20 MR. BISSELL: Your Honor, move for the
21 it's always a good idea to be able to isolate them for 21 admission of MIM.
22 troubleshooting and repairs, and moreover, I've been 02}06: 22 (Defendants' Exhibit MM offered.)
23 told by — every time | had a well fracked including 02}06: 28 MR. SCHMIDT: No objection.
24 custom homes | built — 02l06:24 THE COURT: MM will be admitted.
02:03:20 MR. SCHMIDT: I'm going to object based on 02}06:25 (Defendants' Exhibit MM admitted.)
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02:08:43 MR. BISSELL: Q. Allright. Mr. Farley, tell 597 1 and stacked them in there on top so I'd have access to _
2 me what we're looking at in the first page of Exhibit 2 the ball valve, and then | backfilled it with a shovel.
3 MM 02410:08 Q  Okay.
0z:04:44 A.  The background would be the east face of the 02f10:14 A.  And the green thing to the left would be the
5 concrete cistern, and then we have the 4-inch corrugated 5 lid to the valve boxes.
6 that is drainpipe for rain gufters. Upper right-hand 02110:18 Q. Okay. Now go to Exhibit NN, please.
7 comer is conduit and telemetry wire side by side. And 02410:2% A. I'mthere.
8 below the drainpipe, which | put in, you can see the 02110:28 Q. Okay. And is this a photograph that was taken
9 gray direct-burial heavy electrical line that enters the 9 byyou?
10 conduit, is concealed by the drain tile. 02410: 40 A.  Yes, same date.
02:01: 31 Moving down, you see the — the actual 0241036 Q. Of July of 201772
12 connection from the inlet of the cistern and the poly 02}10:42 A. Correct.
13 pipe that goes to the lower well and also the oz}10: 43 Q. Okay. And does it accurately reflect what is
14 direct-burial phone cable that is the telemetry wire 14 depicted, the actual conditions accurately depicted in
15 from the float switches within the cistern to the BW 15 this photograph?
16 switch on the panel that tums on the lower well pump. 02410: 48 A. Yes,thatis.
0z:08: 07 Q. Okay. Nowgo to page — 02410: 447 MR. BISSELL: Your Honor, move for admission
02:09:d8 A. And a tape measure. 18 of NN.
0z:08: 60 Q. Okay. And nowgo — and this was — was this 02}10: 48 (Defendants' Exhibit NN offered.)
20 before the work was done in there? 02410: 20 MR. SCHMIDT: No objection.
0z:04: 21 A.  This was before the reconnection of the poly 02410: & THE COURT: NN will be admitted.
22 pipe to the upper well. 02410: 22 (Defendants' Exhibit NN admitted.)
02:08: 28 Q  Okay. Now go to page 3 of Exhibit MM. We'll 02}10:23 MR. BISSELL: Q. All right So what are we
24 come back to page 2, but go to page 3. 24 looking at there, Mr. Farley? Exhibit NN, please,
02:08: 26 A. I'mthere. 25 describe what that is.
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0z:08:31 Q. And then explain — don't worry about the 02410:54 A. Tape measure and a Sharpie and a black mark on
2 wires. Explain what we see there with regards to the 2 the bellyband of the cistern building to assist me in
3 pipes. 3 relocating the valve box, because after | got stuck —
02:04:34 A.  You see new galvanized fittings and, of 4  got done stacking up the valve boxes, the lid ended up
5 course, the concrete face of the 6-foot-tall cistern. 5 at the bottom, as did the sod.
6 New galvanized fittings, then a T, which is below the 02}11:260 Q. Okay. How far down from the surface was that
7  blue handle of the new ball valve, and below that T you 7 then?
8 can see the coupling and the inch-and-a-quarter poly 02411:28 A. Oh,!suppose the sod's 4 inches thick.
9 pipe coming up out of the ground into that. That is the 02411:29 Q.  Okay. Now, was the lower — after this work
10 supply from the upper well and then the ball valve, and 10 was completed that we've been talking about that North
11 down to the bottom left corner of that is the poly pipe 11 Idaho Pump did, was the lower well providing water to
12  tothe lower well. 12 the cistern?
0z:09: 13 Q. And as we see in this picture, that valve is 02f11:43 A.  Well, at some point | shut the valve off and
14 on, correct? 14 the box.
02:04: 16 A. Thatis correct. o2f11:45 Q.  When did you do that?
p2:0%: 116 Q. And so that valve's off. It—am | comect, 02)11:48 A. Ithink I shut it off that day.
17 the water from the upper well can still get into the 02111:87 Q. Okay. Why did you keep it connected at all?
18 cistern? 02112:018 A. The lower well?
02:08: 40 A. Itcan only go into the cistern. 02412:68 Q. Yeah
pz:08: 20 Q. Okay. Then— oh, nowwe'll go back to page 2 02112: 20 A.  Well, | guess a number of reasons: | needed
21 of Exhibit MM and explain what we're looking at there. 21 to get my water — you know, based on my water rights, |
22 Don't worry about the drainpipe. 22 needed to be able to get my water from my lower well
02:0%: 28 A. Okay. After — those are my feet at the 23 overto parcel S, and in contemplating selling, |
24 bottom of the picture — or my boots, actually. After 24 thought that | might want to include the lower well as
25 Brad and Kyle left, | had provided my own valve boxes 25 a-|guess what would be the term -- an additional
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1 source of water for parcel I. 02)16:24 A. No.
02:12:52 Q. Okay. Howdifficult is it to turn it on and 02116:22 Q. Was there ever a time — well, let me ask it
3 off, the ball valve? 3 thisway, first of all. So between 1994 and 1999, the
02:13:04 A.  Youjust tum it off and on like a faucet ona 4 water for parcel | was from where?
5  kitchen sink. 02116:38 A.  The upper well only.
02:13:08 Q  Okay. And so after you tumed off the ball 02116:46 Q.  During that period of time, did you ever have
7 valve, what was the source of the water for the house at 7 atime when you did not have water sufficient for your
8 that point? 8 needs?
02:13:19 A.  The upper well and also for parcel S. 02116:49 A. No.
02:13:40 Q  Now, eventually, did you pay North Idaho Pump 02}16:40 Q. Between 1999 and 2017, what was the source of
11 for the work? 11 water for the home on parcel! I?
02:13: 42 A. Yes,ldid. 02116:42 A.  The lower well only.
0z:13:43 Q. And how did you do that? ozf16:88 Q. And at any time did you ever have — did you
0z:13: 4 A. Jody said it was - for him it was a large 14 not have sufficient water for your needs?
15 invoice and he said that he would give me a discount for 02}17:0tH A. No.
16 cash, and | walked in and | counted out the 02}417:06 Q. And between 2017 and closing, did you ever
17 hundred-dollar bills in his office. 17 have a time when you did not have sufficient water for
02:14:498 Q. Okay. And did you ask him to give anything to 18 your needs?
19 document the well test? 02417:10 A. No.
02:14: 20 A. Yeah, they had never provided — 02417:20 Q. And during the time that the ball valve was
02:14: &4 Q. Did you ask him to give anything? 21 closed, so I'm talking — so this would be after July
02:14: 82 A. Yes. 22 2017, were you using the water from the lower well
02:14:83 Q  Okay. 23 anywhere for any purpose?
02:14.24 A. Sory. 02417:24 A. Yes.
02:14:26 Q. Take a look at Exhibit 54, please. Okay. And 02417:26 MR. BISSELL: [I'm just about to a good stop
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1 do you recognize that? 1 here and I'd like to bring in the other witnesses that
02:14:52 A. Yes,sir. 2 are hereif | could?
02:14:58 Q. Okay. And is that the letter Jody gave you? 02417:53 THE COURT: Are you about there or are you
02:14:54 A. That is my well test report from Mr. Barden. 4 there?
02:18:09 Q. And did you tell him what to say? 02}17:58 MR. BISSELL: No, I'm just about there.
02:13:00 A. No. 02}18:00 THE COURT: Okay.
02:18:1F Q. Did you ever have another well test done? 02}18:0F MR. BISSELL: Okay. I'm not done. It's just
02:15:18 A. No. 8 agood breaking spot.
02:18:29 Q. After tuming off the ball valve, did you ever 02f18:09 THE COURT: | understand.
10 allow the lower well to feed into the cistern again? 02f18: 10 MR, BISSELL: Actually, I'mthere. Yeah. Can
02:1%: %6 A.  Atone point | had a - | had a BW blowout, | 11 Ibringin the...
12 think in 2018, and in order to properly troubleshoot the 02}18; 12 THE COURT: Mr. Farley, if you would step off
13 system and run the well, | took a shovel and lifted the 13 the stand at this time and bring in the other witnesses.
14 sod off the lid and opened the lid and tumed the valve 02}18:44 THEWITNESS: Sure.
15 back on. 02}18:46 THE COURT. Who is your next witness?
02:14: 56 Q. And how long was that on for then? 02)18:56 MR. BISSELL: Mr. Cohen.
02:14 .4 A.  Oh, I don't know, a day, couple days. 02) 182k THE COURT: Cohen?
02:14: 8 Q  Okay. 02f18:48 MR. BISSELL: Yes, C-O-H-E-N.
02:14:40 A.  Until the issue was resolved. 02)19:689 THE COURT: Mr. Cohen, would you come forward
02:14:20 Q. So during that time, | don't know if | asked 20 and be swomn.
21 you this already, but | guess I'll ask you again. After 02119: & ROGER DAVID COHEN,
22 you closed the ball valve from the lower well in 2017, 02419: @2 called as a witness herein,
23 what was the source of water for parcel I? 02419: 08 having been duly sworn on oath,
0z2:14:24 A. The upper well. 02}19:24 testified as follows:
02:14: 2D Q. Okay. Was there any other source? 02819: 26 THE COURT: Sir, would you have a seat right
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1 therein the witness stand. And if you'd pull that 605::.;43411 MR. BISSELL: Okay. Thank you. And that's =

2 microphone or scooch up to that microphone. If you 2 alll have, sir.

3 would state your full name and spell your last name, 02121;08 THE WITNESS: How about honesty?

4 please. ozi21:04 MR. BISSELL: Well, that's good too. Thank
02:313:28 THEWITNESS: Roger David Cohen, C-O-H-E-N. 5 you. That's all | have, your Honor.
02:1%:36 THE COURT: Go ahead, Mr. Bissell. 0212116 THE COURT: Mr. Schmidt?
02:18:30 DIRECT EXAMINATION oz2}21:17 MR. SCHMIDT: No questions. Thank you.
02:1%:38 MR. BISSELL: Q. Good afternoon, Mr. Cohen. 0z121:18 THE COURT: Okay. May this witness be

9 Thank you for being here. Could you state your age, 9 excused?

10 sir? oziz1: 0 MR. BISSELL: Yes, your Honor.
02:19: 44 A. Eighty. p2i21: 1 THE COURT: Thank you, Mr. Cohen.
02:1%: 42 Q. And where do you live, sir? 0zi21:42 MR. BISSELL: Mr. Cohen, that's all | got.
02:14: 43 A. Post Falls, Idaho. 02121:43 THE COURT: Do you have another witness at
02119484 Q  Okay. Do you know Brian Farley? 14 this time?
02:19:46 A. Foralongtime. 02)21: 45 MR. BISSELL. No. We'll get Mr. Farley again,
p2:13: 46 Q. And could you say how long? 16 your Honor. Thank you for that.
0z:19: 4% A. Since the '70s. 021213 THE COURT: Sure. Mr. Farley, if you would
0z:1%:48 Q. And in what capacity have you known him? 18 step back to the stand and you're still under oath.
02:1$:48 A. Hewas a builder and | was a kitchen cabinet 0212149 MR. BISSELL: I'm sorry, your Honor. | guess

20 salesman. 20 wedo.
0p:19: 2 Q  Soyou've had business relations with him? 02121: 24 THE COURT: Okay. Raise your right hand,
02224209 A.  Definitely. 22 ma'am.
02:20: @8 Q. Okay. And over how many years did you perform  02}21:28 PAMELA WILLIAMS,
24 work for him? 02121:24 called as a witness herein,
02:20: 86 A Alot. 02421:26 having been duly sworn on oath,
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02:20:09 Q. |meanlike... oz2taz:0d testified as follows:
02:20:02 A. |didn't retire until '85 — excuse me, '95. 0zi22:08 THE COURT: If you have a seat right there in

3 Excuse me, '95. 3 the witness stand, ma'am.

02:24:14 Q. Okay. Okay. And how many business 02}22:14 THE WITNESS: Right here?

5 transactions you think you had with him? 02122:15 THE COURT: Yes, ma'am. And if you'd pull
02:24:18 A. Dozens. 6 that microphone up towards you. And if you would state
92:24:1% Q. Okay. And based upon your interactions with 7  your full name and spell your last name.

8 Mr. Farley, do you have an opinion of his character for 02122:18 THE WITNESS: Pamela Williams,

9 truthfulness or untruthfulness? 9  W-L-LI-A-M-S.

02:29:. 40 A. ldo. 02l22:40 THE COURT: Thank you. Go ahead, Mr. Bissell.
02:24: 54 Q. And what is that opinion? 0z2t22: 761 MR. BISSELL: Thank you, your Honor.
02:29.342 A. Based upon the fact that Brian was a -- when o02l22: 42 DIRECT EXAMINATION

13 he built houses they were specs, and he would geta 02l22:43 MR. BISSELL: Q. Good afternoon,

14 price for me for the cabinets as he did from other subs 14 Ms. Williams. How old are you?

15 for other things — o2t22: 46 A. HowoldamI?
0z:24:46 Q. Mr. Cohen, | hate to stop you. It's justan 02i22:46 Q Yes

17 evidentiary thing. | can't have you go into any o2f22: 367 A. Seventy-seven.

18 spedcific instances of anything. It just has to be, do 02122:48 Q. Okay. And where do you live, ma'am?

19 you have an opinion as to his character of truthfulness 02i22:49 A. llive in Hayden, Idaho.

20 or untruthfulness? paj22: % Q. Andwhat's your specific address?
0z:20: 2 A ldo. 0z22: 21 A. 25024 North Derting Road.
02:20: 22 Q. And what is that opinion? 0222.22 Q. Okay. And do you know Mr. Farley?
02:21: 88 A. Excellent. 02)22: 23 A. Yes.
0z:21:4 Q. Okay. For truthfulness or untruthfulness? 0z2122:24 Q. Wl let me back up. How long have you lived
02:21:26 A. For truthfulness. 25 at that address?
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0z:22:51 A.  Well, I've lived there five years. It was 609% 1 24:59 Q. Okay. Forwhat? o
2 five years in April of this year. 02}24:52 A.  Forwatering my stock and irrigating my food
02:24:58 Q. Okay. And have you known Mr. Farley the 3 plot.
4  entire time? 02j25:04 Q. Okay. And how did you — how do you turn the
02:24:09 A. Yes, and even before then. 5 pump on? How do you get water to it?
02:23:08 Q  Okay. And — 02)25:16 A.  Well, first you have to take the ATV or
02:23:00 A. I met himin the fall of 2012 when | looked at 7 whatever up to the hydrant and lift the handle, and then
8 the property for sale, but | didn't move until 2017. 8 you get into what we call the pump house, and you take
02:23:18 Q. Okay. And have you had any business dealings 9 the cover off of the switch box, and you press in on the
10 with Mr. Farley? 10 contacts, and you hold the contacts in place with a pair
0z:21: 40 A.  Well, | wouldn't say business dealings. 11 of needle-nose vice grips.
nz:23: A2 Q  Okay. 02}25: 42 Q. And then what happens?
n2:23: 48 A. He-—when | was going to put part of my -- 02125483 A.  The pump comes on, you go back up to the
0z:23: 34 MR. SCHMIDT: Objection. 14 trough and you watch it until it's nearly full. You go
0z:24:4b MR. BISSELL: Q. Got to stop you there, 15 back down to the pump house and you remove the
16 ma'am. I'msorry. We just have some evidentiary rules 16 needle-nose vice grips, and then you go back up and you
17 when it comes to this sort of thing, okay? 17 close the handle to the hydrant.
0z:23: 48 A. Okay. 02125:48 Q. Okay.
02:24: 40 Q. So how many interactions would you say you've 02425:49 A.  That's for filling the trough.
20 had with Mr. Farley over the last five years? 02125: 20 Q. Okay. And what about for — you use it for
02:24: &1 A.  Well, | would say a dozen or more. 21 other purposes?
02:23: 20 Q. Okay. And do you live in the same community 02)26: 82 A. Yeah. |string out a garden hose and | have a
23 of Mr. Farley? 23 Rainbird sprinkler on a tripod and you let it run enough
02:23:24 A. Not right now. 24 until you feel like you've done enough irrigating.
02:23:25 Q. Okay. Butdid you? 02}26: 25 Q. Take alook at Exhibit 52, please. Let me
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02:23:58 A. Yes. 1 knowwhen you're there.
02:23:52 Q. Okay. And so based upon your interactions 02126:22 A. I'mgood.
3 with Mr. Farley, and do you have an opinion as to his 02126:28 Q. Allright. If you take a gander at those
4 character for truthfulness and untruthfulness? 4 pictures. As you may remember, Mr. Barden talked about
02:24:19 A.  Truthfulness. 5 some of the jumper wires, and you can kind of see him
02:24:16 Q  Okay. 6 pointing to them on page 2 of 52. See that?
p2:24:18 A.  Yes. 02]26:4% A. Yes.
02:24:18 MR, BISSELL: Thank you. That's all | have, 02426:48 Q. Okay. Did you ever use jumper wires?
9  your Honor. 02426:49 A. No.
02:24: 10 THE COURT: WMr. Schmidt? 02i26:40 Q. What did you use instead?
02:24: 1M MR, SCHMIDT: No questions. 02}26:301 A. A pair of needle-nose vice grips to hold the
02:24: 12 THE COURT: Thank you, ma'am. You may be 12 contact closed. You cannot see the contact in these
13  excused. 13 pictures.
02:24: THE WITNESS: Okay. 02t27:d4 Q. Do you know who made those jumper wires?
2:24:45 THE COURT: Thank you. 02}27:d5 A.  Jody did.
02:24:46 MR. BISSELL: And now I'm ready for Mr. Farley  02}27:d6 Q. Howdo you know?
17 again, your Honor. 02427:860 A. Because | watched him make them and use them
02:24:58 THE COURT: Okay. Mr. Farley, would you 18 to jumper the weli when the BW was bumt out.
19 retake the stand. You are still under oath. 02}27:110 Q. So you personally observed him —
02:24: 20 THEWITNESS: Thank you, sir. 02427:20 A. Yes, | did.
0z2:24: MR. BISSELL: Q. Allright. So, Mr. Farley, 022721 Q. —dothat?
22 while the ball valve was closed, | don't know if | asked 02}27: 22 You personally observed him do that?
23 you this or not, did you use the water from the lower 02427: 28 A.  Yes.
24 well for anything? 02427: 24 Q. Okay. Okay. Let's talk about this survey.
0z:24:26 A. Yes,|did. 25 So at some point you decided to have the parcels
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1 surveyed, comrect? o1 1 14, can you tell me what you understood would be the E
02:21:32 A.  Yes. 2 parcels affected by a survey?
02:21:33 Q  Okay. Andwhy was that? 02130:18 A. Iwill go by the last four numbers of the
02:21:44 A.  Parcel |, like some of the parcels in — can| 4  parcel assessors number which on | would be 4700. It
5 have a - give a narrative answer, or no? 5 would affect 5000, which is, as you can see, two tax
02:21:46 Q Well, go ahead. We'll see how it goes. Why 6 numbers. It's S and T is — only had one parce! number.
7 did you have a parcel surveyed? 7 They combined those for taxing.
02:27:58 A. Parcell, like several parcels in Harold 02$30:48 Q. Okay.
9 Derting's old ranch, they're described by geographic 02}30:49 A. Itwould affect 1500. It would affect 4200,
10 description only, not metes and bounds, and | realized 10 Mike Williams. It would affect 4400, and it would
11  that if a subsequent buyer were to do ~ 11 affect 4650.
02:24:6t2 Q. Let me stop you for a second. VWhen you talked 02§30:42 MR. SCHMIDT: I'm going to object here. This
13 about — or described by geographic description only, 13 is in the realm of expert testimony when we start to
14 are you talking about something that says the northeast 14 talk about whose property it's going to affect, and we
15 and the southwest? 15 don't even really understand what that means.
02:24-116 A. Yeah. Inthis case it's the northeast of the 02}31:d6 THE COURT: Sustained.
17 northeast of the southwest there — no, southwest to the 0z2t31:7k/ MR. BISSELL: Your Honor, | asked him his
18 southwest to the northeast. I'm sorry, yes. 18 understanding.
02;:24 .40 Q. Allright. 02131:19 THE COURT: Yeah, what his understanding is,
02:24:20 A. Thatis comrect. That is geographic 20 so overruled.
21 description. 02}31: 21 MR. BISSELL: Q. Any others?
02;24.22 Q  Okay. Sogo ahead. 02)31:22 A. And because it would affect 4650, Mr. Hiller's
0z:24.28 A. |realized that if a buyer was to — were to 23 property, it would similarly affect 4600.
24 have an actual record of survey being familiar with the 02131: 24 Q. Okay. Sodid you have an understanding, then,
25 situation and the entire section, Section 9, that that 25 if you would need something from those surrounding
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1 would preclude my access to parcel T. 1  property owners to have any kind of boundary line
02:28:48 Q. Preclude your access from where? 2 adjustment take place?
0z2:24:53 A.  From Derting Road. 02131:43 A. Yes, | would.
02:24:54 Q. Oh, you mean preclude parcel T from accessing 02431:44 Q. And what would you need for them, as you
5 Derting Road? 5 understand?
02:24:50 A. Correct. 02131:48 A. Asit tumed out, the east to west boundaries
02:24:5€ Q  Okay. 7  were fine because we were in the west half of section 9,
02:24:58 A.  Well, at that time it was S, but parce! S or 8 but the north and south boundaries were shifting
9 T 9 substantially, which was my concemn of blocking my
02:2%: 00 Q. Okay. And so you hired Scott Rasor from 10 access to parcel T.
11 Meckel Engineering, who we heard from, to do the work, 02§32: 6kl Q. Sowhat would you need from — did you
12 right? 12 understand you would need from adjoining parcel owners
02:z23: 183 A, Yes. 13 in order to be able to do the boundary line adjustment?
02:24: 14 Q  And you started in 20187 0z2132: ¢4 A.  Aquitclaim deed.
0z:29: 1D A. Yes, | contacted him in June of 2018. 02)32:D Q. Okay. And so did you understand that the
02:29: 16 Q. Okay. And, you know, why don't we look at 16 property parce! | was to extend into the — from — into
17 Exhibit 14 and turn your attention to page 2 of 14. Let 17 4200 to the north?
18 me know when you're there. 02132: 48 A. Yes,itdid.
02124410 A. lamthere. 02{32:49 Q. Andwas that Mr. Williams' property?
0z:29:20 Q. Okay. Sothat's the — that's what we call 02132:20 A. Yeah, there's two Williams. That's Mr. Mike
21 the before picture, right, before any surveys were done? 21 Williams.
02:30: 802 A. This plat? 02}32: 22 Q. Oh, okay. And did you — well, were you ever
02:39: @8 Q Yep. 23 able to get the quitclaim from him?
02:30. 24 A. Yes. 02)32:24 A.  No, I was not.
0z:30: 86 Q. Okay. So looking at that page 2 of Exhibit 02}32: 86 Q. Okay. And did you observe the premises after
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1 Mr. Rasor marked the southern boundary monumented — o 1 acouple weeks went by and | called him and lefta o
02:31:22 A. Yes,sub-yes. 2 voicemail. | never heard from him so | just told
02:34:23 Q. Okay. Did you see any survey stakes? 3 Mr. Reagan, | said, "You deal with him."
02:33:24 A. Yes. 02}36:44 Q. And when was that, approximately, when you
02:33:49 Q. Take alook at Exhibit OGO, Mr. Farley. 5 talked to Mr. Reagan?
02:34:50 A. There. 02}36:40 A.  Oh, that would probably be in February 2019.
02:33:54 Q. Okay. Did you take that photograph? 02}36:47 Q. But the record of survey wasn't filed until
02:31:58 A.  Yes, | did. 8 about June, right?
02:33:589 Q. And when did you take it? 02436:59 A.  June4th, that's comrect.
02:34:60 A. Ibelieve I took that when | put those corral 02}36:5H0 Q. Andwhyis that?
11 panels up as a gate when | moved my horses up to the 02}36: 44l A.  Well, Mr. Williams never answered me. | never
12 pasture. That would have been in May or June of 2019. 12 heard from him. So as spring came and | was getting
02:34: 18 Q. Okay. And does the — what we see in Exhibit 13 more and more requests for showings and showings, | told
14 OO an accurate reflection of the actual conditions that 14 Mr. Reagan in April, | said, "I'm not going to wait for
15 existed at the time you took the photograph? 15 Mr. Williams anymore. It's not going to make any
0z:34:36 A.  Yes. 16 difference of three-tenths of an acre, and to go ahead
02:34: 89 MR. BISSELL: Your Honor, I'd move for 17 and tie this thing off."
18 admission of OO. 02437: 18 Q. Butit didn't happen until June. Why is that?
02:34:90 (Defendants' Exhibit OO offered.) 02}37:49 A.  Well, Mr. Reagan was terminally ill with
02:34: 20 MR. SCHMIDT: No objection. 20 cancer, and at times he would be unavailable due to
02:34: 3 THE COURT: OO will be admitted. 21 being hospitalized and sometimes he couldn't speak. The
02:34: 29 (Defendants' Exhibit OO admitted.) 22 cancer had metastasized to his lungs, through his brain
02:34: 28 MR. BISSELL: Q. Okay. Mr. Farley, what do 23 stem and his spine. And sometimes he'd be undergoing
24 we see in OO there, that wooden stake? What is that? 24 chemo and would be unavailable. And Mr. Reagan had
02:34:85 A. Thatis one of Mr. Rasor’s typical survey 25 always struggled with substances and he — one of the
618 62C
1 stake he described with the orange and blue ribbons on 1 ways he dealt with his impending death was he drank
2 the stake, and then there's ribbons at the bottom. 2 quite abit.
3 Those ribbons are wrapped around the top of the 02437:53 Q. So ultimately, why did it wait to get filed
4 five-eighths rebar with the black and the yellow plastic 4 until June 4th?
5 cap with his PLS number on it. 02137:58 A. Because the work wasn't done by Mr. Reagan
02:39:18 Q. Andis that what all the stakes looked like? 6 until that time.
02:33:18 A. Yes,sir. 02}38:00 Q. Okay.
Q. Did you ever remove any of survey stakes? 02}38:08 THE COURT: Counsel?
A.  No. 02438:09 MR. BISSELL: Yes.
- AL Q. And as we've talked, it took a while before 02i38: 40 THE COURT: This is a good time to stop.
11 the record of survey was finally recorded, correct? 02f38:61 MR. BISSELL: Yep. Perfect for me too, your
A. Yes,itdid. 12 Honor. Thank you.
Q. And what took so long? 02}38:0k3 THE COURT: Allright. All right. Tomorrow,
A.  Well, obtaining the quitclaim from Mr. Hiller 14 hopefully the final day. How we looking at time? We're
15 for the southwest corner, and that did not go down as he 15 off the record at this point.
16 said. But he wanted to consult an attorney; that took 0238: A6 (Evening recess.)
17 sometime. And we spoke in wintertime. 17
02:35:548 And then | approached Mr. Williams. He came 18
19 upand met with me. We walked over through the snow to 19
20 the northern boundary line, and | explained it to him. 20
21 And he said, "Well, | understand | never really owned 21
22 that" The survey's beendone. And he said he needed 22
23 totalk to someone at the title company, and | waited — 23
24 he understood that he would do it. He just needed to 24
25 talk to someone at the title company that he knew. And 25
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT 1 please.
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENA} | 0z 22 THE WITNESS: Ramona Jean Olson, O-L-S-O-N.
TEL 1 —000— 09}02:28 THE COURT: Thank you. Go ahead, Mr. Bissell.
02:38:24 ARTHUR V. GIDEON and KATHERINE M. ) oelng: 24 DIRECT EXAMINATION
GIDEON, husband and wife, ) .
1:25 ) 92102:25 MR. BISSELL: Q. Good morning, Ms. Olson.
§:22 Plaintiff, ] .
) 6 Where do you live?
vs. ) Case No. CV28-20-2706 :
) 08l02:27 A. Hayden, Idaho, up on 22415 Derting Road.
BRIAN T. FARLEY and PAMELA FARLEY, )
husband and wife, ) 09l02:38 Q. Isthat near where Mr. and Mrs. Farley used to
Defendant. i 9 live?
; gsl02:40 A Yes,itis.
Court Trial - Day 4 ootoz: Q. Okay. How long have you lived there?
oajo2;: 42 A. Fiveyears.
AT: Kootenai County, Coeur d'Alene, Idaho oajoz: 3 Q. Okay. And do you know Mr. Farley?
ON: June 9, 2022 oejoz:dd A. Yes,ldo.
BEFORE: Honorable Richard S. Christensen, District Judgepsjoz;ilb Q. Have you had any business dealings with him?
APPEARANCES: pejoz: 46 A. Justinteractions.
For the Plaintiff: Lukins & Annis, P.S. osloz: 4 Q. Okay. And throughout that five-year period,
By: Michael G. Schmidt, Esq. . 3 .
601 E Front Avenue, Suite 303 18 howmany interactions or so do you think you've had
Coeur d'Alene, Idaho 83814 R .
19 involving him?
For the Defendant: Campbell & Bissell :
By: Michael 5. Bissell, Esq. 0at02;20 A.  Multiple.
Brandon E. Slaven, Esq. X 5
820 W 7th Avenue oa}o2; 24 Q. And during that time, had you formed an
Spokane, Washington 99204 . .
22 opinion as to his character for truthfulness or
23 untruthfulness?
G8}03; 24 A. Yes.
ostos: @5 Q. And what is that opinion?
622 624
0z:33:24  June 9, 2022; 9:01 a.m. paloa:of A. Very honest.
02:39;:22 PROCEEDINGS 09}03:02 MR. BISSELL: Okay. Thank you. That's all |
9:01:13 THE COURT: Good moming, everyone. 3 have, your Honor.
0g:01:14 MR. SCHMIDT: Good morning, your Honor. 09to3:0d THE COURT: Anything, Mr. Schmidt?
n4:01:18 MR. BISSELL: Good moming. 09103:18 MR. SCHMIDT: No, your Honor.
99:0]:20 THE COURT: This is — we're back on the 0903:16 THE COURT: Okay. Ma'am, thank you. You may

7 record for day 4 of trial in Gideon versus Farley, 7 be excused.

8 (CV28-20-2706. The Court notes the presence of counsel 09)03:18 THEWITNESS: Thank you.

9 and the parties. Is there anything we need to take up 0ej03:19 MR. BISSELL: [I'll recall Mr. Farley.

10 before we go forward? 0o}03: 40 THE COURT: Okay. Mr. Farley, would you come
pa:of: 3l MR. BISSELL: No, your Honor. 11 forward. Take the stand. Sir, you're still under oath.
0s:0f:42 MR. SCHMIDT: No. 12 Do you understand that?
pe:o}: 48 THE COURT: Allright. Youmentionedyouhad  pajoz: 48 THE WITNESS: Yes, sir. Thank you.

14 a different witness, Mr. Bissell? ogloz: 4 THE COURT: Okay.
ga:0i: 4D MR. BISSELL: Yes, your Honor. Ramona Olson, oafo3:d6 MR. BISSELL: May | begin, your Honor?

16 please. 09)03:46 THE COURT: I'm somy?
go:0]: 87 THE COURT: Okay. Ma'am, would you come a9l03: 7 MR. BISSELL: May | begin?

18 forward and be swom. 0sfo3: 48 THE COURT: ©Oh, go ahead.
ge:0]:510 RAMONA JEAN OLSON, 09j03:40 MR. BISSELL: Thank you.

09:0]:.20 called as a witness herein, 0at03:.20 DIRECT EXAMINATION
a:0: 2] having been duly swom on oath, 0stoz: 21 MR. BISSELL: Q. Mr. Farley, do you currently
pa:03: @2 testified as follows: 22 have any source of water for parcel S and T other than
09:0%: @8 THE COURT: Ma'am, if you have a seat right 23 the lower well?
24 there. You can pull that microphone up towards you. [f 02i04:24 A. No.
25 you would state your full name and spell your last name, 09)04:25 Q. Tumn to Exhibit 28, if you will. We kind of
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1 discussed this, but | just want to kind of set the = 1 goes back and forth between the IDWR and the claimant, | ™
2 stage. 2 indicated a name change and a desire to change the point
.23 A. There. 3 ofuse.
:24 Q. Allright. And that's your notice of claim oolos:sd Q. And then what happened?
5 for the water right for 16445, the lower well, correct? 0slo6:5H A. Thatwas in February 2018. | subsequently
) A. Correct. 6 leamed that it was not the proper method of doing that.
104 :3F Q. If you look on the last page of that exhibit. 09}07;07 Q. Sodid you file an Amended Notice of Claim?
104:28 A. Yes. 0a}o7:08 A.  Yeah, | did it in person at the IDWR office in
:04:39 Q. Isthata map you drew? 9 Coeur d'Alene.
2 410 A.  Yes,itis. oetor: 10 Q. Okay. So go to Exhibit 26, please, which |
Q. Thenon the top left there it says, "Point of 11  believe we've also discussed.
use," with a number ending 4700. What parcel is that oetoz: 42 A. I'mthere.
referring to? nsio7: 43 Q. Okay. And that — is that the Amended Notice
A. Thatis parcel S — no, wait a minute. 14  of Claim for the lower well?
Q. Look at Exhibit 14. oslo7: 46 A Yes,itis.
A.  Yeah, | need the parcel numbers from you. 0s)07:46 Q. Andwhen did you file that?
Q  Page 3 of Exhibit 14. oator: 4 A. InJanuary of 2019.
A. That's parcel . 08107:4 Q. Okay. And if you'll tum to the next page,
Q. Okay. And then we see the one on the right, 19 place of use, number 9 it says now northeast of the
halfway down it ends in 5000. What parcel's that? 20 southwest as part of the description, correct?
A. That's one parcel number for two parcels, o9tos; @l A.  Yes.
parcels Sand T. 09fos: 22 Q. There's no PIN number provided, right?
Q. And then at the very bottom where it says, 09ton: @3 A.  No, not there.
"The lower well," 7100, is that parcel V? 09i0s: 24 Q. Who filled this document out?
A. Parcel V, correct. galoe: @5 A. Kaila Savage.
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Q. Okay. Sothen you go back to the front page, potos:od Q Of?
Exhibit 28, point of diversion — or line 4, parcel 0sto8:12 A. Techfor IDWR.
7100, that's parcel V, the lower well, correct? 09}08:13 Q. Were you there?
A. Correct. 0at08:14 A Yes.
Q. Then you go the next page, description place 0sloe:19 Q. Okay. Did you get a response from IDWR to
of use, it says, "Parcel PIN numbers 4700, and that's 6 this Amended Notice of Claim?
which parcel? 0ajo08:2d A.  Yes.
A L 0sloe:28 Q. Look at Exhibit double A, please. Let me know
Q. And then — and 5000, that's which parcel? 9 when you'e there.
A. SandT. 09jos: 40 A. There.
Q. Okay. And there's no address given on line 13 0atos: 5kl Q. Double A. And then there's a Bates number
for Sand T, correct? 12 526 — it's the bottom right comer, so it's about six
A. No, there is not. 13 pages in. There's a number — a page of the Bates
Q Andwhyis that? 14 number 526. Are you there?
A. 1don't believe there was one. 09loa: 16 A.  Yes.
Q. You don't believe there was one. Is that what 09409:116 Q. Okay. Andwhat is that document?
you said? Just couldn't hear you. oatos; A7 A. This is the IDWR director's recommendation to
A. Yeah, | don't believe there was one. 18 the special master that my water rights are — need to
Q  Okay. 19 be decreed — are to be decreed.
A.  Foreither. 05;09:20 Q. For the lower well?
Q. And then at some point in time, did you take o909 201 A. And the points of use, yes.
action to change the point of use? colog. 22 MR. BISSELL: Okay. Your Honor, we'd move for
A. Yes. 23 admission of 16445. We submitted this pursuant to a
Q  And what did you do? 24 902(11) notice.
A.  Ona notice of error reply form, | - that 09}09; (Defendants' Exhibit AA offered.)
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pe:og:sd MR. SCHMIDT: No objection. =2 1 orabout April 27th, did you believe parcel | had any %
08:05:52 THE COURT: Exhibit AA will be admitted. 2 rights to water from the lower well?
09:04:58 (Defendants' Exhibit AA admitted.) 0s}11:58 A. No.
08:0%:54 MR. BISSELL: Q. And then, Mr. Fariey, if you oatiz:04 Q. Did you ever tell the Gideons or anyone that
5 look down on the bottom of — well, the entire exhibit, 5 youwere transferring them water rights for parcel 1?
6  your Honor, or — 09112:16 A. No.
09:19:08 THE COURT: | thought that's what you were 0912:17 Q. [fyou had intended to transfer the water
8 asking. 8 rights for the lower well to parcel |, would you have
08:14:19 MR. BISSELL: Well, | just want to make clear. 9 also transferred the water rights to parcels S and T?
09;1d: 140 THE COURT: Exhibit AA. pei1z2:40 A. I'mconfused.
ooy MR. BISSELL: Yeah. [ B Q. Would you have transferred the water rights
pa;10: 112 Q. Solook — sowe're on 526, so I'm at the 12 for parcels S and T to the lower well to the Gideons?
13 Bates number 526. 09t12: 48 A. No.
pa:1d: {4 A.  Yes. 09t12:44 Q. Okay. Let's goto — can you look at
08;10: 16 Q. And do you see at the bottom where it says, 15 BExhibit 3, please — or wait. Hold on.
16 "Explanatory material"? 08)13:116 Look at Exhibit 1.
pa:10: A7 A, Yes. oot13: A7 A. I'mthere.
09:10: A8 Q.  Okay. And it says, "Point of diversion," the 03)13:48 Q. Okay. And that's a disclosure statement dated
19 parcel number ending in 5000, and "place of use,” the 19 April 20th, 20187
20 parcel number ending in 7100. Do you see that? 09113:20 A.  Yes.
ga:1g: X A Yes. 09t13: 24 MR. BISSELL: | think we've already talked
0a:14: 22 Q. Sodid that cause you any concern? 22 about this, your Honor, but | believe it's in by
09:19: 23 A Yes. 23 stipulation?
09:14: P4 Q Whyisthat? 09}13:24 THE COURT: | believe it is.
08:14:25 A. The point of use and the point of diversion 09113:26 MR. BISSELL: Okay.
630 632
1 parcel numbers are reversed. 0813:4% Q. Andis that your initials on the bottom,
09;:18:42 Q. And so it's showing the point of diversion as 2 Mr. Farley?
3 SandT,; is that correct? 09113:48 A.  Yes.
09:14:54 A. Yes. 69113:44 Q. Andthe date is what?
09:14:55 Q. Andit's showing point of use as parcet V? 09}13:55 A.  April 20th, 2018.
09:14:66 A. Yes. 09l13:56 Q. Okay. And as of April 20th, 2018, had there
pa:14:s7 Q. Okay. There's no reference to parcel | on 7 even been a survey started on the property?
8 this document? 09}14:08 A. No.
09:11:09 A. No. 09t14:09 Q. Okay. Andif you go to page 3.
09:11:40 Q. Okay. And what did you do, then, when you got polis: A0 A. There.
11  this document with Bates number 526 when you noticed oalia:iil Q. Where it says, "The private system, private
12 that? 12 well,” and that's checked. Do you see that?
08:11: 113 A.  Well, using IDWR standard notice of error 09)14: 763 A. Yes.
14 reply form, I filled one of those out, and then [ sent 0af14: 74 Q. Andis there a private system, private well on
15 it back to Ms. Savage at IDWR. 15 parcel I?
0s:11:46 Q. And then what did they do? oat14:46 A. Yes, thereis.
08:11: 245 A. They repaired it. They fixed it. oot1a: 47 Q. And this April 20th disclosure statement, was
ve:1]:A8 Q. Reversed them? 18 that part of an initial listing with Mr. Elder?
08:11:48 A.  Well, they reversed it back to what they're 09f14:49 A.  Yes,itwas.
20 supposed to be. 09114:20 Q. Okay. And then that expired?
0o:11:24 Q. Okay. Are you aware of any document anywhere  os9j14:21 A.  Yes.
22 that's showing that parcels S and T are not points of 0at15: 22 Q. Okay. And —well, one more question on
23 use for water from the lower well? 23 Bxhibit L. If you go back to that — or |, I, sorry.
09:11: 24 A. No. 24 Bxhibit 1.
09:11:25 Q. And at the time that PSA was executed, so on 058114:25 A. Oh,l. 'msormy.
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09:14:54 Q. Gotothe last page. 6% 1 the Amended CC&Rs would add to or detract from the value 63\]
09:14:58 A.  I'mstill there. 2  of the property?
09:13:03 Q. Soit's got a Bates number on the bottom 09}17:38 A. Added value.
4 Gideon 23. nal17:34 Q. Whyis that?
09:15:08 A.  Yes. 08117:45 A. Itwes basically a gift of free water.
69:13 ;08 Q. And do you see under your signature there is a gal17:46 Q. And as we've had testimony about, there was a
7 paragraph that says, "Amended Disclosure Form"? 7 boundary line adjustment being done, correct?
66:19:18 A.  Yes. 08117:58 A. Correct.
69:15:19 Q. Do you see that? Okay. Did anyone ever bring 0a117:58 Q. Okay. Did you believe the boundary line
10 that to your attention? 10 adjustment would add or subtract from the value of the
09:13: 11 A. No. 11 property?
0a:13: 5@ Q. Did you ever notice that when you signed this oalie:d2 A. Added value.
13 document? osi18:d3 Q. Andwhyis that?
n9:315: 44 A. No. oajie:dd A.  More acreage.
69:14: 46 Q  Okay. Sothen you enter a new deal and then ostig:dtB Q. Say that again.
16 was there another disclosure statement? patis:d6 A. More acreage.
09:15: 45 A. | believe we used the same one. oofig: dF Q. Okay.
g9:13:48 Q. Turn to — now you can tumn to Exhibit 3, pol1s: 1B A. And| didn't raise the price.
19 please. 09j18: 119 Q. Okay. And at some point in time, you met
08:14:20 THE COURT: Exhibit 3? 20 Patty Ellis on the property, correct?
09:18: 24 MR. BISSELL: Yes, sir. ost1e: 24 A.  April the 20th, '19.
09:14: 22 THEWITNESS: ['mthere. 0ej1s; P2 Q. Okay. And did you discuss the boundary at any
08:14: 23 MR. BISSELL: Q. Okay. Andif you look on 23 point with her?
24 the top of Exhibit 3, do you see the date there? oal1n. 24 A, Yes.
09:14:86 A Yes. 09118: 26 Q. And what was that discussion?
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pg:14:09 Q. And does it look like that was changed from a velie:ad A. Itold her about the adding of approximately
2 4toan11? 2 three quarters of an acre that was not depicted in the
08:14:18 A Yes. 3 MLS.
0a:14:14 Q. Okay. Do you know who did that? 0oi18:44 Q. Did you tell her who was doing it?
09:14:18 A.  Mr. Elder. 09t18:48 A, Yes,ldid.
08:14:38 Q. Allright. And then if you go to Exhibit 1. 09}18:46 Q. And who was that?
0%:14:47 A. There. 09l18:4% A. Scott Rasor, Meckel Engineering.
09:14:48 Q. Allright. And that's the — is that the MLS 08118:58 Q. Whydid you give her his name?
9 listing sheet for the property? 09}18:59 A.  Soshe could verify what | was saying was
ga:14:40 A Yes. 10 truthful.
09;14 ;5B Q. Okay. And it says under water, "Private 09}18:9k1 Q. Okay. Did you have any discussions with her
12 system, private well." Do you see that? 12 with regard to the water supply?
0a:11:d3 A.  No. Where am | looking? oofie;dB A. Yes.
0s;:37:d# Q. So you're on the bottom section under that oa}19:dkd Q. And what were those discussions?
15 table on the right side. oajra:dth A. Itold her about the addition of the second
08;17: 16 A. Gotit. 16 shared well.
06:17: 17 Q  Ofthe third entry from the bottom. oaj19: {7 Q. Isthat the lower well then?
0s:11: 8 A. Iseethat. oal1a: 18 A. The lower well, yes.
09:17:19 Q. Okay. "Private system, private well," do you oapia: 719 Q. Okay. Did you mention any other professionals
20 seethat? 20 other than Mr. Rasor that were helping you with regard
0g; 1 21 A. Yes. 21 to the property?
08:19. 22 Q. And again, did the property have a private 0a|19: 2 A, Yes,|did.
23 system, private well? aa)19.28 Q. Andwho was that?
g9:11:24 A. Yes,itdid. 0st19:24 A.  Mr. Mike Reagan, attorney.
09:11:26 Q. Now, did you believe that the provisions of oa}19: 25 Q. Andwhat was he doing?
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09:19:29 A. Hewas not only preparing the — amending the o7 1 that there was a shared well? .
2 existing CC&Rs to include the shared well agreement, but paiz2;08 A. Hewas pleased.
3 he was coordinating with Mr. Rasor on the boundary line 08tzz:13 Q. And did you go see the well?
4  adjustment. 08}22:14 A. | offered to take him to the lower well, the
09:1%:38 Q. And did you give her — did you give Ms. Ellis 5 leach field, all those elements, and, yes, | offered
6 Mr. Reagan's name? 6 to-I'msorry.
09:14:47 A, Yes, | did. volzz:27 Q. Well, did you and Mr. Gideon physically go to
09:1%:48 Q  And why did you do that? 8 the lower well?
09;1%:49 A.  Soshe could verify everything | was doing 09}22:39 A. No.
10 that | was saying to her was truthful. osjzz: 40 Q. Okay. Did you and Mr. Gideon physically walk
po:1g: Q. Okay. And ultimately — turn — ultimately, 11 the boundaries to the property?
12 you executed a Purchase and Sale Agreement that the pap22: 42 A. No.
13 Gideons sent to you, correct? paj22: 43 Q. Okay. Did you and Mr. Gideon discuss the well
0a:26. 4 A. Yes,ldid. 14 production?
09:26: {5 Q. Tum to Exhibit O, please. polzo.db A. Heasked.
08:24. 46 A.  I'mthere. nelzz: 46 Q. What did he say?
pa:2g: A7 Q. Okay. And I think we've — for everyone's catzz 47 A. He asked what the yields of the wells were.
18 benefit, it's Exhibit 4 but has initials onit. So, 09t22:48 Q. Andwhat did you tell him?
19 Mr. Farley, are those your initials on the bottom right 0sl22.49 A. Itold him he would know when he did his well
20 where it says, "Seller's initials"? 20 tests.
a:z0; 24 A. Page1? oolz3: 21 Q. Did you discuss whether one could irrigate the
0a:24: 22 Q  Yeah 22 pastures and the hayfield?
09:29: 23 A. Yes. galzs: @8 A. Yes.
04;20: 24 Q. Okay. And the date is what? 0otzs. 24 Q. What was that discussion?
09:2¢: 26 A. My initials are 4/29/19. 09}23:86 A. Told him | was never able to irrigate the
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09;24:51 Q. Okay. 1 hayfield.
08:24:52 A.  April 28th, "19. 092318 Q. Did you ever tell him that the lower well
09:2¢:58 Q. Okay. And if you go to Exhibit P. 3 infrastructure was part of the sale?
0a:21:04 A. Didyousay T? poalz3:14 A. No.
08:21:09 Q P 09}23:28 Q. Did you discuss the property boundary?
09:21:08 A.  Okay. I'm there. 09123:2 A.  Yes.
08:21:0% Q. Andis that — what is that? got23:27 Q. And what was that discussion?
no:z21:18 A. It's an RE-11 Addendum. 09t23:28 A. lexplained the addition of the — the extra
08:21:19 Q. Okay. Are you aware if there are any other 9 acres to the south.
10 addendums to the Purchase and Sale Agreement, which is 0al23:40 Q. Did you point anything out to him?
11 Exhibit O and Exhibit 4? oalza. 44 A.  Yeah. We took — we took a tour of the home
092142 A. | am not aware of any other exhibits — excuse 12 and the properties, and | was able to point to all the
13 me, addendums. 13 new stakes and ribbons from the southwest comer to the
o9:21: 94 Q. And then Mr. Gideon visited the property, 14 southeast corner.
15 comrect? 09t23:45 Q. And where were you standing when this
oa:21:46 A.  Yes, 16 occurred?
0g:21: 47 Q. Okay. And did you discuss the water supply o0siz3: 467 A.  Well, on the sun decks in the yard and along
18 with him? 18 the fence line and along the orchard fence line.
og:21:49 A.  Yes. 09zq.48 Q So-
0s:21: 20 Q  And what did you tell him? 09fz21:20 A.  That's adjacent to the hayfield.
ng;21: 24 A. |told him the well that you're buying is in ootz 24 Q. So approximately — if one was going to look
22 the hayfield behind the garage and the kitchen, and the 22 straight ahead, approximately how far away was that from
23 shared well was over the hill down on the bottom of the 23 the nearest boundary, | guess?
24 canyon, and | pointed in that direction. 09i24: 24 A. 130 feet.
oa:23:25 Q. And what was his response to your statement 09124:26 Q 130 feet?
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09:24:14 A. Yeah. 6419;_ FIee: ] Q. Theright side.
09;24:12 Q  Okay. 0926552 A.  Asmall portion, the edge had been mowed, but,
09:24:18 A. To the nearest stake and ribbons. 3 no, the right side had not been mowed.

124:24 Q. And again, this was in early May? p2iz6:54 Q. Okay. And just real quick, what's the third
09:24:28 A. Yes. 5 picture? What do we see in triple G?

324:28 Q. And how high was the grass at that time? 2a}27;08 A.  Another view of the same hayfield.

09:24:28 A. Fourto 6 inches. 09l27; Q. Okay. And the final picture?
:24:38 Q. s it usually about the same height every year 09 A.  Ancther view from the southeast.
9 inearly May? 09, Q. Okay.
:24: 30 A. Yes. 087 A. Looking northwest.
09:24: 461 Q. Take a look at Exhibit GG. 09| Q. Are any of the stakes still present?
09:25: 02 A GG? aa! A. The survey stakes up by Meckel?
09:23: 03 Q Yeah. aal Q. Yeah. Let me reask that question. Are any of
09:23: 04 A. lam there. the lath stakes that Mr. Rasor stated he placed, are
09:25:6l6 Q. Or, no, I'msorry, triple G. | misled they still present to this day?
16 everyone. 0si28: A6 A.  Yes, they are.
29 17 A.  There. 0size: dif Q. Okay. Can you take a picture — or nota
123: 118 Q. Okay. And there's — should be four 18 picture — take a look at Exhibit QQ, please.
19 photographs. Is that what you see under GG? 0s8i28: 48 A.  I'mthere.
:23:20 A. | have four. palze: 20 MR. BISSELL: Your Honor, may | put this over
128 Q. Did you take these photographs? 21 there?
09;25: 22 A, Yes, | did. oalzp: 22 THE COURT: Sure.

:25: 28 Q. When did you take them? 09)26: 28 MR. BISSELL: Q. All right. Mr. Farley, in
06:24: 24 A. May 2nd, 2022. 24 QQ, we see a series of one, two, three, four pictures,
08:29: 25 Q  Okay. Anddoes — 25 correct?
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09:29:31 MR. SCHMIDT: Just a moment. Exhibit GG? oalze;sd A. Yes.
08;24:38 MR. BISSELL: GGG, sorry. 09iza:08 Q. Okay. And did you take those pictures?
09;28:43 MR. SCHMIDT: Okay. osl20:03 A.  Yes.
na:24:44 MR. BISSELL: [l wait till you get there. oajza:o0d Q. Andwhen did you take them?
:24:45 MR. SCHMIDT: Thank you. Go ahead. valze:18 A.  April of 2022.
09:29:50 MR. BISSELL: Q. So again, when did you 08}29:16 Q. Of what year?
7 take — did you take these photographs, Mr. Farley? g8t20:17 A. 2022
.24:58 A.  Yes, |l did. g2i29:18 Q. Okay. And do the pictures accurately reflect
09:25:59 Q  And when did you take them? 9 what we see on these pages?
09:24:40 A. May 2nd, 2022. 09}29:40 A.  Yes.
oa:23: 5l Q. And does it accurately refiect the actual oalza: ] Q. I mean do they reflect what the actual
12 physical conditions on that day? 12 conditions were?
09:24; 63 A.  Yes, they do. 09)29: 48 A.  Yes, they do.
:24: 04 Q. Okay. And what do we see in the first picture 0a2a: 44 MR. BISSELL: Your Honor, move for admission
15 of triple G? 15 of QQ.
0s:24: 116 A.  We see the subject property and we see the 092046 (Defendants' Exhibit QQ offered.)
17 hayfield and some stakes | set for my logging road nat29: 47 MR. SCHMIDT: No objection.
18 construction and a T post. potze. 48 THE COURT: QQ will be admitted.
1924 : 49 Q. And let's go to the second page. And do you palza: (Defendants' Exhibit QQ admitted.)
20 see that there's — is there a stake in the middle 09}z9:20 MR. BISSELL: Q. Allright. Mr. Farley, what
21 there, or you see the wooden stake? 21 do we see in the first page of Exhibit QQ?
0e:24.22 A. Yes. 0a}29; 22 A. Thatis the southeast — furthest southeast
09:24: 23 Q. Soon the right side of that stake, had that 23 comer of parcel I.
24 been mowed or anything in the year at this point? 082924 Q. Andis that the last stake?
09:24: 2D A. Theright side? gai2a: 25 A. That's the last stake. The thing to the right
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1 isaT post for the fence. 64513_ 132:11 A. The lath stake, the tallest one, yes. “
08:30:02 Q. And so with the pointer, is this what you're 09}37:12 Q. Thetallest one. Andwhere is that? Where
3 talking about? 3 would that be on here, over here somewhere?
09:30:04 A Yes. 09i32:24 A. Stop. Right there. That's it.
09:39:09 Q. This point? 02432:36 Q.  Okay. Now, did you give any — Mr. Gideon
08;30:08 A. Yes, that'sit. 6 anything about the boundary?
09:30:17 Q. Okay. Go to the next page, please. And what 08133:07 A. On May 2nd?
8 dowe see in this photograph? 09{33;08 Q. Yeah
09:34:19 A. Thatis another one of Mr. Rasor's survey 09}23:08 A. Yes,ldid.
10 stakes. 0a33:40 Q. Take alook at Exhibit 46. Are you there?
oa: 3041 Q. And where is that located? oal 2z gl A.  Yes.
03:31: 42 A.  That is approximate midpoint on the gelza. 42 Q. Okay. And then ignoring the red crosshatches,
13 north/south line on the east line of parcel I. 13 are you absolutely certain — or what is this?
es;ad: 44 Q.  So again, with the pointer, was that here? 0sl33: 44 A. Thisis an aerial view of the subject
08:20: 36 A. Yes. 15 property.
05:30: 36 Q  Okay. og}az: 46 Q. Okay. And yesterday | think you testified you
po:3g: A7 A. Probably. 17 gave this to Mr. Gideon. You recall that?
09:30: 58 Q  And go to the third page of Exhibit QQ. And 0sf33: 48 A.  Yes.
19 what is that? 0s}33;: 49 Q. Are you absolutely certain that this Exhibit
09:30:20 A. Thatis a— another one of Mr. Rasor’s survey 20 46 is what you gave to Mr. Gideon?
21 stakes. 09}33: 2 A. No.
934, 22 Q. And where is that located? 0alaz. 22 Q. Okay. Isit similar? Dissimilar?
0a:39: 23 A. Thatis at the southwest comer of | in the 0alas; @3 A.  Well, as it turns out, it's very similar to
24 road right-of-way of Derting Road. 24 another one that | saw yesterday, | think. Yeah,
09:34:26 Q. And because there's a number of them there, 25 yesterday.
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1 which —where? Here? golza:1d Q. No, I'm talking about is Exhibit 46 similar or
05:37:02 A. No. 2 dissimilar to what you gave Mr. Gideon?
09:31:03 Q. Here? 09}34:13 A. Very similar.
09:31:04 A. Ibelieve so. 0atz4:14 Q. Butyou can't say for sure if Exhibit 46 is
09:31:08 Q  Okay. 5 what you gave him?
09:31:08 A. Sounds right. 09}34:268 A. No.
m’:? Q. And that one's laying on the ground, right? 09134:37 Q. Turnto—let's see. Go to Exhibit 12,
09:31:18 A.  Yes. 8 please. And then go to page 3 of Exhibit 12.
09:31:19 Q. Do you know how it got on the ground, or who ae}3s5:09 A. lamthere.
10 pulled — somebody pulled it out, obviously? po}35:40 Q. And that's the aerial photograph we've been
0831261 A.  Either that or they bumped it with their 11 discussing in this matter, correct?
12 vehicle. oo}as 42 A. lrecognize it, yes.
09:3]:43 Q. Okay. 09}as: (3 Q. Okay. Did you provide this to Mr. Elder?
0g;ai: A4 A. Oranelk may have run it over or... 09} 35: 14 A. No.
09:31: 45 Q. Nowlet's go to the last page of QQ. And what 09t3s: 115 Q. Did you help him create it?
16 dowe see there? aa}3s: 16 A. No.
09:31: 3 A.  Well, there's multiple things going on. gal3s: fd Q. Did he tell you he created it?
18 There's a steel rebar of mine that | set for my logging oaf3s:d A. No.
19 road, and couple of my shorter lath stakes | set for my 0g35:48 Q. Did he tell you he sent it to anyone?
20 logging road. You can see the cap, the yellow 09t35:20 A. No.
21 professional land survey cap that has the number on it, oaias: 21 Q. When's the first time you saw Exhibit 12?
22 andthere's a T post that Mr. Gideon had set. And then 0alas. 29 A. During the course of this matter.
23 lastly, we have the survey stakes set by Meckel 0913523 Q. Nowif you'll go to Exhibit 5, please.
24 Engineering. oal3s: 24 A. I'mthere.
0a:31: 25 Q. The lath stake? 09}35:26 Q. Allright. And take a look at the
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1 attachments. We've kind of looked at this stuff before, 64935;_ 3e.59 A. Yes. &
2 |think. And these are invoices that you provided to golae:o? Q. Approximately a week before the closing with
3 Mr. Elder to send to Ms. Ellis, right? 3 the Gideons?
05:34:04 A. Thatis comrect. 09}3s:od A. Eight days.
09:34:09 Q. Okay. And | don't know if we discussed — and galza:05 Q. And why were — why weren't they recorded
6 we talked the other day about these invoices referenced 6 earlier?
7  both work on both the upper and lower well, right? 00i39:1 A. Various reasons.
09:35:38 A. Yeah, new pumps in both wells. 0a}30:18 Q. And what are those reasons?
09:34:39 Q. Why did you provide information with regard to p9}39:19 A. Inorder to record these, they had to have

10 both wells to Mr. Elder to provide to Ms. Ellis? 10 accurate legals and the legal description from accurate
09:34: 441 A.  Well, both wells were part of this 11 record of survey, and that was not completed.

12 transaction. oetag: A2 Q. Okay. And let's just go through these in
06:3¢:48 Q. Interms of what? 13 general first, and then I'll ask more specific questions
09:34: 9K A. |was selling one and | was sharing — shared 14 if 1 needto. Just trying to talk about the general

15 use and benefit of the lower well. 15 purpose of these. So if you tum to page 19, section 2
08:31: 06 Q. And did you expect that a well test was going 16 utility easement, what were you attempting to do with

17 to be performed as part of the transaction? 17 that?
0a:27: 68 A. Yes. It was required by the seller — or by oo}q0 A. Page19.

19 the buyer, excuse me. galgn; A Q. Exhibit 19, page 2, I'm sorry.

09:37: 20 Q. And did you -- where did you ~ what well did osja0:20 A.  Okay.

21  you expect that to be performed? 09ta0: @1 Q. Andit's got a number on the bottom. Well,
0a:31: 22 A. Both. 22 either Gideon 785 or FAG25.
09:27:28 Q. Okay. Nowwe can move on to the Amended 0si40: 28 A. I'mthere.

24 CC&Rs. And first let me ask, though, you — you 0gp40: 24 Q. And what were you trying to accomplish with

25 testified earlier that you made efforts to eliminate 25 these utility easements?
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1 parcel | as a place of use on the water right claim, oajaa:21 A. |believe this was mirroring the existing

2 right? 2 Pleasant View Ranch Estates HOA easements for the
09:38:08 A, ldid. 3 purposes stated therein.
pa:3g:od Q. Okay. And then why were you, nevertheless, 09l40:34 Q. Okay. And then go to the next section, so the

5 going to share the water from the lower well with the 5 next page of Exhibit 19, so it's the FA26 and Gideon

6 parcel | owners? 6 786
05:38:17 A.  Well, it was an inducement to a buyer, for one 0ala0:e7 A. 'mthere.

8 thing. 09140:48 Q. Drain field/leach field. And what were you
08;34:19 Q. And howdid you plan on making that happen? 9 trying to accomplish with that?

08: 3 !io A. By creating — by taking the existing aal40:40 A. This was a restatement of the previous

11 easements, CC&Rs recorded in '92 for the leach field, 11 existing leach field easement.

12 and adding a shared well agreement to that document. velqo: 52 Q. Whydid you feel the need to restate it?
pa:3g: 38 Q. So take a look at Exhibit — | think 19's the oafa1:dB A.  Well, the leach fields for S, I, and T were in

14 best one. 14 one section of T, and there needed to be easements to
0e:34. 45 A. I'mthere. 15 get the effluent to the actual drain fields which were
0o:34: 46 Q. Allright. Now, we've been over these. These 16 installed previous.

17 are the Amended CC8Rs — oala1: A7 Q. Okay. And then if we go to Section 4, that's
09:34: 48 A. Yes. 18 the — on the next page, that's the welis section,
0s:34: 49 Q - correct? 19 correct?

09:33:20 A.  Yes. 09}31:20 A. Yes.
0834 2 Q. You got to wait til | finish my question. osta1: 21 Q. Okay. And spend a little more time on this
09:38; 2P It's the Amended CC8&Rs, correct? 22 one. So Section A, there's a well located on parcel |.
0o a8 23 A. Correct. 23 That's the upper well, correct?
09:38. 24 Q. Okay. And these were recorded on May 31st, gols1:24 A.  Yes.

25 2019, correct? 03]41:26 Q. Then section B, there's a well located on
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1 parcel V. That's the lower well, correct? o5 1 parcel T, and adjusted parcel |, to serve said parcel V =
09:41:52 A.  Yes. 2 wel”
09:4%:03 Q. And then the Section C talks about the map 0o}45:23 Q. So after you — what was your understanding
4 that's — it's Exhibit E, correct? 4 upon the filing of these of the ability of the owners of
09:41:08 A.  YousaidC. 5 parcel | to access the waterline down to the lower well?
08:47:08 Q. Yeah. 0ol45:38 A. Ifthe water was needed, they had the use of
09:44:17 A. |see referencing Exhibit E, that must be the 7 it
8 map,yes. 0glas: a8 Q. I'mtalking about access the waterline. Would
09:4%:19 Q. Okay. And then we go to Section D. And why 9 they have ability to access the pipe?
10 don't you read that? pojas: 40 A. That's the —yes, that's the purpose of that.
ca: g Al A. "Adjusted" parcel — "parcels land T have a 11 Yes.
12 perpetual easement for ingress and egress” — 09las. 42 Q. Okay. Is it your understanding that the
ca:az: 33 Q. Slowdown just a bit. 13 Amended CC&Rs would permit the owners of parcel T to
09:4z: 34 A. I'mgoingto. 14 interfere with parcel I's use of the water?
094796 Q. Slowdown. oolqe: 15 A. Interfere, no.
09:42. 36 A. I'mgoingto - "on the existing road from the paide: 16 Q. What was your understanding of the right of
17 gate at the northwest corner of parcel V," as in Victor, 17 the owners of parcel | to the use and benefit of the
18 "which is the terminus point of North Derting Road to 18 water from the lower well before you recorded the
19 the wellhead for operation and maintenance, including 19 Amended CC&Rs?
20 snow plowing." osf46:20 A. I'msomy. You have to restate that.
09144 1 Q. Soyou'e granting an easement to parcel | on galse:24 Q. What was your understanding of the rights of
22V, correct? 22 the owners of parcel | to use and benefit the water from
09:44: @3 A.  Yes. 23 the lower well before you recorded the Amended CC&Rs?
09:43: @4 Q. Okay. And then section E, read the first two 09i46:24 A.  Myself as an owner, whatever | wanted to do
25 paragraphs — wait, hold on. First sentence. 25 for subsequent buyer, nothing.
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09:43:11% A. "This well is for domestic household livestock [EITT | Q. And what was your understanding of the right
2 and landscaping use only." 2  of future owners of parcel | to the use and benefit of
08:43:23 Q. Then the second sentence. 3 the water from the lower well after you recorded the
09:43:24 A. "Inthe event there is insufficient supply of 4 Amended CC&Rs?
5 water for adjusted parcel |, adjusted parcel T should 09t37:08 A. They had the right to use the water if it was
6 abate the use of the water to adjusted parcel |, and 6 needed.
7 adjusted parcel" T will enjoy sole domestic ~ 09147:1% Q. Well, take a look back at page 4 of Exhibit
09:43:48 Q. Back up. Read that closer. 8 19
08:43:59 A.  Beginning with adjusted parcel T? 0a}47:29 A.  Okay.
09:43:510 Q  Yes. aojs7: 40 Q. And after it says — on the last line after it
0a;:4): 960 A.  Should — "adjusted parcel T should abate the 11 says, "Adjusted parcel |," do you see that?
12 use of water to adjusted parcel |, and adjusted parcel | 09f47:32 A, Yes.
13  will enjoy sole domestic use of the well until such time oola7: 43 Q. It says, "Will enjoy sole domestic use of the
14 as there is an excess capacity for domestic use for 14 well until such time as there is an excess capacity for
15 parcel |, at which time adjusted parce! T would again be 15 domestic use for adjusted parcel |, at which time
16 able to use the well." 16 adjusted parcel T would again be able to use a well.”
0s:a4: 47 Q. Sowhy did you structure it so that adjusted ool 47 A. Iseethat.
18 parcel | would have that use of the water over parcel T? 0al17:48 Q. Did| read that correctly?
09:44: 48 A. lguess asit's stated, because if there was a 0al47:49 A.  Yep.
20 problem with water on parcel |, they would have access 09}147:20 Q. Okay. Allright. Let's go to the closing.
21 to the water coming from the point of diversion on 21 And the closing you attended was on June 7th, correct?
22 parcel T. 09)48:@2 A Yes.
08:44:28 Q. Okay. AndthenF, read F. oo)q8: @3 Q. Okay. And you attended with Mr. Elder, right?
06:45: @24 A. "There is a waterline and electric line in the 09l48; 24 A. Yes.
25 easement over, under, and across parcel V, adjusted 0sl48:25 Q. Okay. And when you got in there, did you
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1  observe anything missing? 6570_ 51:01 Q. Okay. And had you ever met or spoken to %
09;44:22 A. Yes. 2 Mrs. Gideon at that point in time?
09:44:23 Q. What? 09}51:18 A. Not until then.
09:44:24 A, Mary Spridgeon did not have the Amended CC&Rs  09/51:14 Q. Okay. And what happened during that visit?
5 inthe closing package. 09151:28 A.  Well, first thing | did is | handed them a
09:44:36 Q. Who was the one that noted those were missing? 6 copy of the ACC&Rs.
09:48:3% A ltwasl. 09}51:27 Q. Okay. Did you take anything out of the CC&Rs?
09:48:48 Q. Okay. Andwhat did you do upon that 8 Did you remove pages?
9 observation? 09}51:39 A. No.
09:49: 40 A. linformed her that those were missing. 09151:30 Q. Okay. And then what happened?
09:44 - Q. Whydid you do that? 09}51:4h1 A.  Wetookthe tour.
09:45:92 A.  Well, it wasn't a complete package. | mean, oofs1. 42 Q. And describe the tour, please, in not
13 my buyers have a right to know everything about the 13 excruciating detail. Just general detail.
14 deal. 09}51:84 A.  Went through the home, went through the yard,
09:4%: 615 Q. And then what happened? 15 went through the orchard, went into the barn again, the
094806 A. She acknowledged that it was not there and she 16 henhouse. And | was informed that that was — she was
17  left the room. 17 allergic to chickens; it was going to be something else.
09:49: 18 Q. Okay. And then did she come back? 18 We entered the cistern building and | noted that the
04:44: 110 A. Yes, shedid. 19 water was overflowing.
09:4%: 20 Q. And then what happened? 09152: 20 Q.  Okay.
09:4%: 21 A.  She had a copy of them with her and she told 09i52: 21 A. And| pointed it out and was - it was on top
22 me she had called the buyers. 22 of the — the concrete top of the cistern and told them
09:49: 23 MR. SCHMIDT: [I'm going to object. Hearsay. 23 it was probably a stuck float and pointed out the fire
09:4%:24 MR. BISSELL: Your Honor, this is being 24 sprinkler abatement system | had on the roof and pointed
25 offered to show the subsequent actions of Mr. Farley, 25 out the transfer switch for a generator in a power
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1 not for the truth of the matter asserted. VWe've already 1 outage. Showed them howto tumn it on. | think it
2 gotthat. 2 maybe actually turned on, the fire sprinkler system on
09:4%:38 THE COURT: [l let it — overrule it. 3 theroof. Showed them how everything worked. There's a
09:4%:34 MR. BISSELL: Go ahead, Mr. Farley. 4 lot of moving parts to that home.
08:4%9:45 THE COURT: Overrule the objection, | should 0952:55 Q. Okay. Now, with regard to the lower well and
6 say. 6 the pump house -- in fact, take a look at RR, Exhibit
09:49:4% THE WITNESS: She told me she called the 7 RR
8 buyers and spoke to Mr. Gideon and told her that she had 09453:38 A. There.
9 the document, and he asked — and asked him if he wanted 09{53:39 Q. Okay. And did you take this picture which is
10 to proceed and to close, and he said yes, and that he 10 Bxhibit RR?
11 had requested that | would bring a copy with me to them 09}53: 44l A. Yes.
12 because | was — as soon as | was finished signing, | 09f53:32 Q. Do you know when you took it?
13 was departing and driving straight up to the subject 09153: 3963 A. Oh,was it April of 2022?
14 property to do a walkabout and further explain, actually 09i53: A Q. Okay. And does the picture accurately reflect
15 to Mrs. Gideon, how things worked at the place. 15 the real-live conditions on that day?
09:54: 46 MR BISSELL: Q. Would you have executedthe o9fs3:46 A.  Yes, it does.
17 closing documents if — without Ms. Spridgeon making ofsa: f/ MR. BISSELL: Okay. Your Honor, move for
18 that statement to you about — let me rephrase that. 18 admission of Exhibit RR.
ca:54: 40 Would you have any issue with not continuing 0e}53:40 (Defendants' Exhibit RR offered.)
20 with the closing if Ms. Spridgeon told you we're not 09453: 20 MR. SCHMIDT: No objection.
21 doing it right now? 09}53: 21 THE COURT: RR is admitted.
09:50.22 A. Yes, | would not have closed. 09}53: 29 (Defendants’ Exhibit RR admitted.)
09:50.23 Q. And so then did you see the Gideons later that 0954 @3 MR. BISSELL: Q. And what do we see in the
24 day? 24 foreground of that picture, Mr. Farley, with the orange
0a:51: 85 A. Yes, | drove straight up there from closing. 25 sign?
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p9:54:04 A. That is the wellhead of the lower well. i 1 sawthe Gideons the day of closing, did you go to the o
09:54: 02 Q. Okay. And then in the back, that little shed, 2 lower well that day?

3 whatis that? 09}56:43 A.  Once again, | offered to take them to the
pe:54:14 A. That's what we refer to as the pump house that 4  lower well and the leach field, and the effluent line

5 contains the controls and the electrical panel for... 5 there is a anti-syphon valve that they needed to know
09:54:06 Q. Okay. And then in the back right, to the 6 about at the top of the hill, all these elements, and

7 right of that pump house, it looks like there's a gate; 7 they declined.

8 s that correct what | see? 09}56:58 Q.  Okay.

09:54:39 A.  Yeah, that is what's referred to as the 09157:08 A.  And the comers of the property.

10 terminus of Derting Road, my gate at the terminus of 09)57:d0 Q.  So you took them to the corners?

11 Derting Road in the ACC&Rs. 09f57:dkl A. No. | offered to take them to the northeast
09:54: 32 Q. Okay. And is the — are the gate and the pump 12 and northwest comers and they declined.

13 house typically locked? 09}57: 7183 Q. Okay. Somoving on after closing. So did you
0u:54: dd A.  Pump house is always locked, and the gate is 14 have any discussions with the Gideons regarding — well,

15 quite often locked. 15 regarding the property, | guess, or the boundaries, in
09:54:46 Q  Okay. And so you got to get a key to get in 16 the August of the same year?

17 there, right? 0ol57:37 A. InAugust 2019?

09:54: B A.  Youhave to have a key to get in. 09)57: 48 Q Yes.

ns:sy: A0 Q. Atsome point did you give the Gideons — 09}57:49 A.  Yes.
20 well, let me back up. 09}57:20 Q. And how many?

09:53: @ Is the lock different on the pump house and on 09152: 21 A. Afew, | guess, would be the answer.
22 the gate? 09157. 22 Q. Let's take them one at a time.

09:55. 203 A. There's one lock on the pump house and that is 09157:23 A.  Okay.
24 the lock that | have a key to and so do the Gideons that 09157:24 Q. When approximately was the first one?
25 was given to at closing. And the gate has two locks: 09157:25 A.  Well, the first week in August they had asked
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1  The Farley family lock and then the same lock that is on 1 that | would come up and show them the boundaries and
2 the pump house. 2 the comers.

09:53:23 Q. Sojustto be clear, one key will open both 091s58:03 Q  Okay.

4 the gate and the pump housg; is that correct? ootss:0d A. Made an appointment with Arthur. | drove up
09:55:39 A. Thatis comrect. 5 there, 45-minute drive, he was not there. So again,
99;54:30 Q. Okay. And at some point did you give the 6 there was another appointment with Arthur, | set with

7 Gideons a key to the lower well area? 7  Arthur. | drove up there. He wasn't there. So on that
09:59:48 A. Not the farm — not the Farley family lock but 8 day is when | noted that he had mowed over the survey —

9 the joint lock, yes. 9 no, stakes.

09:55: 510 Q. Okay. And can one getin through the gate oofse: 5D Q  Okay.
11 using either lock? 0s}se: g4l A.  And cut my side of the hayfield.
09:53: 92 A. That's correct. 09}58:42 Q. So when approximately was that in August?
0955463 Q. The locks interlock? 0915843 A.  First week in August.
ng:s54.44 A. They're supposed to be in the loop of the 09f58: 44 Q. Okay. Well, did you — at some point in
15 chain, yes. 15 August, did you speak with Mr. Gideon?
06:55: 816 Q. Okay. And have you ever changed the locks on 09fss: 4B A.  Yes.
17 the gate or the pump house since closing? 0oiss: 47 Q. Okay. When and about what?
09:54: 118 A. No. 09i58: 58 A.  Well, the -
08;54: 718 Q. s there any reason the Gideons couldn't 09i58: 59 Q. Did you walk the boundaries with Mr. Gideon in
20 access the lower well today if they chose to do so? 20 August?
0954 A. No. 09fs6: 2 A. This is still the first week in August. | set
09:54: 22 Q. Did you ever prohibit them from accessing the 22 an appointment with Kathy for Arthur and she told me to
23  lower well? 23 always contact her because he was forgetful, and then |
0s:54:24 A. No. 24 met with Mr. Gideon on the third attempt, and then we
09:57: 25 Q.  During the visit when you — when you went and 25 did some walking to the comers and boundaries, yes.
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09:58:11 Q. The comers of the parcel? 665m- loz:09 And he said, "Well, | dug up my lawn %
09:59:22 A. Yes, the parcel . 2 sprinklers.”
09:5%:23 Q. Allthe corners? 100z2:08 And | said, "How is that my fault?"
09:5%:28 A.  Well, we didn't walk to the southeast because 1o0foz:04 And we discussed Jody's open trench that had
5 that was clearly visible from everywhere. 5 been open since July on my property and he said, "Jody's
09:55:30 Q  Okay. 6 inthe hospital.”
09:5%:37 A. Butas you pointed on the adjusted parcel | 10t02:¥ And | said, "He's not the only backhoe in
8 plat there, there's a lot going on on the southwest 8 town."
9 comer, so we went down the driveway, over to Derting, 10}02:19 And then he changed the subject, and then he
10 walked down Derting Road to that comer, and then we 10 looked to the — now we were standing at the —
11 went north on the west line, crossed Derting, over the 11 pointer? — | guess it doesn't matter. Still in the
12  hill down into the timbered portion, and | showed him 12 same location. He also asked about that southeast
13 the northwest comer, and then we walked that line, 13 comer again. And | said, "Well, that's the" —
14 thrashed through the brush and showed him the northeast 1ofo2: 44 Q. Holdon.
15 comer, then we went up the steep hill, hit Derting Road 10j02. 456 A. Yeah.
16 where that one midpoint stake | had Mr. Rasor set, 10j02: 46 Q. This corner?
17 showed him that point, and we walked Derting Road back 10boz: 47 A. He asked about that again. And | said, "Well,
18 tothe driveway and back to the home. 18 that's right there, Arthur. it's the same.”
10:04:48 Q. What was — why were you showing him the 10l02:48 And then there was a corridor fence that | had
20 boundary? Did he ask you to? 20 constructed that parallelled the eastern boundary.
04 : 241 A. Yes. 10t02:24 Q. Soup here?
i—j_ﬂ Q. Okay. And do you recall any conversation 10}02:22 A. No.
23 during this meeting? 10(02:28 Q. Oh.
10:00. 24 A.  Well, conversation that this is this corner 10j02:24 A. Inthe hayfield to the southeast.
25 and that's this comner. 10403:26 Q. Here, let me hand you the pointer.
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10:08:4% Q. Okay. Nothing else other than that that you 10}03:0d May |, your Honor?
2  recall? 10403:02 THE COURT: Yes.
10:00:43 A. No, not really. 10103:13 THE WITNESS: There's a corridor fence right
10:0¢:54 Q. Okay. And then did you have a subsequent 4 here that was part of my corral, and that was put in so
5 meeting with Mr. Gideon in August at the property? 5 the horses could access these other four or five
10:01:08 A. Yes,itwasn't ameeting. He confronted me. 6 pastures without entering the hayfield because the
10:01:0% Q. Well, what was — what was that? 7 hayfield's for hay and needs to grow, and that was still
10:01:08 A. Hewas - 8 standing there and it went nowhere. It's about 20 feet
10:01:09 Q. Strike that. When approximately was that 9 off of that line, and he had asked me if that was his
10 compared to when the meeting you just talked about? 10 property line four or five times. And | explained, no,
10:01: 1H A.  Aweekorso later. Mid-August. 11 that's just -- well, | said, "You can do anything you
10:03: 112 Q. Okay. Allright. So what happened? 12  want with that."
10:01: 718 A. 1was working on the fence, on the far 10i03: 43 "Can | take it down?"
14 southwest — excuse me, southeast comer between the 10to3: 4 | said, "Yes."
15 hayfield and one of my pastures, and he walked up to me 10t03:46 MR. BISSELL: Q. Okay.
16 and hollered at me, "You lied. You lied to me." 10t03: 48 A.  "You can do anything you want with that
10:0]: 37 Q. And what was he — did you understand what he 17 because it belongs to you.”
18 was talking about? 10t03: 48 And then this line where the barbwire fence
10:01: 49 A. Yeah. He had — he had told me he was putting 19 s, the no trespassing signs facing the parcel | and all
20 ina propane tank to feed his whole-house generator 20 the heavy timber and brush that belongs to Stimson was
21 behind the garage and had asked if he trenched through 21 his property line.
22 the hayfield, if he would dig up the waterline to the 10l04:22 Q. Okay.
23 hydrant back there, and | said, "As long as you stay in 10}04: 28 A.  Sothen we were standing here and he says,
24 propane blind depth, you won't because that waterline is 24 "Where's this corner again?"
25 4 feet deep because | put it in with my children. 10t04:25 And | said, "Arthur, look at your feet."
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10:04:01 And he looked down and he was standing on the 66%;__-:_:5_51 A. Yes,lam. o
2 yellow PLS plastic cap. And he says, "Oh, | thought it j0tos:s2 Q. Did you take this photograph?
3 went down to the road.” 10t05:53 A.  Yes,ldid.
10:04:14 And | said, "No, Arthur, it never went down to 10f05:54 Q. Andwhen did you take it, approximately?
5 theroad.” 10}05:58 A. InAugust of 2019.
10:04:168 MR. SCHMIDT: I'm going to object to this 10}05:06 Q. Anddoes it accurately reflect the actual
7 narrative. | think we need to — 7  conditions of when you took it?
10:04:28 MR. BISSELL: Okay. Can | have that? 10106:08 A.  Yes,itdoes.
10:04:29 MR. SCHMIDT: - have some questions solcan 10}05:08 Q. And can you explain — your Honor, move for
10 object. 10 admission of PP.
10:04: 54 MR. BISSELL: Q. And then what happened? 10t 1 (Defendants' Exhibit PP offered.)
10:04:02 THE COURT: Sustained. 1oio0s: {2 MR. SCHMIDT: | object based on relevance.
10:04: 43 MR. SCHMIDT: Thanks. 13  It's something that happened after everything occurred.
0:04: A MR. BISSELL: Q. And then what happened? 14 It doesn't have any tendency to make any fact involved
10:04: 35 A. |said, "You do realize that you have ran over 15 in this litigation that's probative more or less likely.
16 the new survey and cut my side of the hayfield?" 16 It's just a picture of a stake on the ground after
10:04: 37 Q. And what did he say? 17 closing.
10:04: 48 A.  Nothing. 10fne: A8 THE COURT: Overruled. PP will be admitted.
10:04: 49 Q  Did you walk the boundary at all? 10406:49 (Defendants’ Exhibit PP admitted.)
10:04: 20 A. Yeah. |said, "Come on, I'll show you. It 10t08:20 MR. BISSELL: Q. What do we see in PP,
21 should be easy to find." |said, "I'll showyou the 21 Mr. Farley?
22 pins. Should be easy to find. Just look for the 1otos: 22 A.  We see one of Mr. Rasor’s ground-up survey
23 ground-up wooden stakes that you ground up with your 23 stakes that used to be standing at that yellow PLS cap.
24  lawn mower." 10j06: 24 Q. And on the — where on the drawing?
10:04: 25 Q. Okay. 10i06:26 A That'sit.
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10:04:51 A.  Sowetookawalk — 10j06:53 Q. Right here —
10:04:52 Q. Holdon. 10l08:52 A.  Yes,itis.
10:0§:08 MR. SCHMIDT: I'm going to object to further 0lo6:58 Q. Okay. Were there any other ground-up stakes?
4  questioning about this interaction — well, never mind. 10j07:04 A.  Yes.
5  Withdraw the objection. 10l07:0% Q. Where?
10:05: 08 MR. BISSELL: Q. Okay. And so then did you 10107:08 A.  Tothe northwest of that, the next circle
7  walk the boundary? 7 along that line. Correct.
10:08:18 A, Yes. 10t07:18 Q. Okay. Okay. Any others?
10:08:18 Q. Did you observe any stakes? 10}07:19 A. No.
10:0%: 10 A.  Yes. 0to7:40 Q. Then — well, oh, so how — so you walk the
10:08: 1l Q. Take alook at Exhibit PP, please. 11 boundary, correct?
10508 A2 A. s that Peter Peter? 10i07:42 A.  We walked that stretch.
10:0%: 438 Q. Yeah. Should be in the green — the green 10107: 43 Q. Okay. And then what happened?
14 notebook. 10j07:44 A. Tothe end of it, to the next circle.
10:0%: 4D A. Gotit. olo7: 45 Q. And then what happened?
0:08: A6 MR. SCHMIDT: I'm going to object to further 10l07:46 A. He tumed and walked away, went back to his
17 questioning about, | guess, what happened here with the 17 UTV and drove off.
18 stakes since there's no longer a trespassing claim. | 0to7:48 Q. Okay. And then did you have an interaction
19 just don't see the relevance. 19 with the Gideons in October of that year?
10305: 80 MR. BISSELL: Your Honor, it's highly 10}07:% A.  Yes,|did.
21 relevant. They're claiming they didn't know where the 104107:@ Q. Okay. And how did that come about?
22 survey was and he ran over the stakes. 10}07:22 A.  Arthur had contacted me and said he was having
10:08: &3 THE COURT: Overruled. 23 trouble locating property markers.
10:04: 24 MR. BISSELL: Q. So, Mr. Farley, PP, are you 10t0s: 24 Q. Okay. And how did he contact you?
25 there? i0t08:2D A.  Ithink he left me a voicemail, or perhaps a
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1 text. | don't remember exactly. 10}10:54 A.  "Well, I'm unsure.”

10:08:22 Q. If you look at Exhibit FF. 10410;52 And | said, "Arthur, I'm not having this

0:04:28 A. Too many forms of communication these days. 3 conversation with you again unless you have the record

4  I'mthere. 4  of survey in your hand.”

10:04:45 Q. Okay. Andwhat is FF? 10111:09 Q. And then what happened?

10:04:50 A. Thatis atext from Arthur Gideon to myself on 10411:08 A. Hesaid that Kathy was bringing it down.
7 October 23rd, 2019. 10411:07 Q. Anddid she?

10:0%:08 MR. BISSELL: Your Honor, move for admission  10}11:08 A. Yes, shedid.

9 of BExhibit FF. 10411:19 Q. And then what happened?

10:0%: 60 (Defendants' Exhibit FF offered.) 10p11:10 A.  We all met in the hayfield on their side and
10:0%: b MR. SCHMIDT: No objection. 11 they handed it, held it out, and looked at it.

10:09: 12 THE COURT: FF is admitted. 10}11: 42 Q. And then what happened?

10:0%: 43 (Defendants’ Exhibit FF admitted.) 10})11:2h3 A. Inoted that they had north and they were
10:0%: 74 MR. BISSELL: Q. Okay. Why don't you read 14 pointing and gesticulating. They couldn't figure it out

15 that Exhibit FF, Mr. Farley. 15 and "where is this comer," and meaning the southeast
10:0%: 716 A. '"Hey, Brian, this is Art. | had a hard time 16 comer again. And | noticed that they had the north

17 finding a couple of the property markers. If you could 17 arrow on the plat pointed west.

18 stop by, maybe you can help me find him,” meaning them. 10t11:48 Q. Okay. Sodid you orient it correctly?

19 I'm down here in the comer. Thanks, bye." 10411:48 A. Yes. Irotated it to 90 degrees and | said,
10:0%:20 Q. Okay. Sothen what did you do? 20 "Guys, north is that way and the cormner you're looking
1009 241 A.  Well, | was already on my ATV because | was 21 foris this comer," and I'm pointing to the comer on

22 going to look for a elk and | contacted him back, and | 22 the survey. "This comer is that comer right there."

23 drove up to the area in question where we had the 10f11:23 Q. And then what happened?

24 you-lied-to-me conversation in August, but | had no idea 10f11:24 A.  "Well, what about the rest of them?"

25 what comer he was referring to. 10}11:26 And | said, "Well, | think you've got them alt
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10:09:59 Q. Okay. And then what happened? 1 marked with your T posts.”

0:09:52 A. He came down there. 10§11:58 Q. And then what happened?
10:14:03 Q  And did you have a conversation? 10}11:58 A.  We walked the boundary because you can't —
10:14: 04 A.  Yes. 4 you can't see the last monument at the end of that
10:16:08 Q. And what did he say? 5 stretch to the west from where we were standing.
10:14:08 A.  He asked about the same southeast corner 10412:18 Q Thisway?

7 again. 10}12:17 A. No. Right there.

10:14:18 Q. What do you mean ask about it? 10412:18 Q. Oh, okay.
10:19:19 A. He asked, "Where is this comer again?" 10§12:19 A. Andso | walked over and — well, | said, "Did

0:14: 10 Q. Okay. And then what happened? 10 you get the one where it ties into the fence?"
10:14 : 7l A. | pointedtoit. | was just 30, 40 feet away. 10}12: 461 And he didn't know and so we walked over
10:10: AR Q. Okay. Andthen— 12 there. And | said, "Yes, you have themall." |says —
10:1¢:43 A. |said, "That's your southeast corner, 13 and he's pointing at the plat.

14 Arthur." 10}12:44 He says, "Aren't there other points along
10:15: 45 Q. And then what happened? 15 here?"

0:10: A6 A. He wanted to talk about the rest of the round 10f12:36 And | said, "No. Do you see any other marks

17 circles along the boundary line adjustment. 17 onthe plat?”

0:10:48 Q. Okay. 10}12:48 And there wasn't any other marks on the plat.
10:10:49 A.  And by this time he had put up the T posts 10}32:418 Q. Okay. And did you have any further
20 where the wooden stakes used to be and the monuments 20 discussion?
21 that were also damaged by the mowing were still there. 10j12: 21 A.  Yes.
10:149: 22 Q  Okay. 10412:22 Q. And what was that?
10:10:23 A. And | stated, "It looks to me like you have 10}12:28 A. Then he got very angry and he said, "You are

24 themall." 24  using my water from my upper well to water your stock

10:19: 25 Q. And what did he say? 25 across the road."
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10:13:00 Q. And what did you say? o7 1 front of me, and | had to walk around him and | exited oS
10:13:02 A. Andl said, "l don't think that's the case. 2 the hayfield.
3 That's not the case.” 10115:23 Q. Okay. Did you follow up that meeting with an
10:13:04 Q  Andwhatelse? 4 email?
10:13:08 A. He said - actually, he started the 10)15:45 A. Yes,ldid.
6 conversation, "You changed something after we closed.” 10}15:46 Q. Please tum to Exhibit 47.
10:13:17 And | said, "What are you talking about?" 10015:470 Your Honor, | believe we have a stipulation
10:13:18 And he says, "l talked to someone that knows 8 withregardto 47. If | could get confirmation, please.
9 about real estate and they said you can't do that.” 10}15:09 THE COURT: ltis. It's admitted.
10:14:40 | said, "Nothing was changed, Arthur."” 1ot16:dH0 MR. BISSELL: Thank you, your Honor.
10214561 And then he told me | was using the water from 10ty il THEWITNESS: [I'm there.
12 his upper well to my hydrant on parcel S across Derting 10t18. 712 MR. BISSELL: Q. Allright. And let's goto
13 Road. 13 the first email first, so go to the second to last page
10:13: 34 Q. Did you have any discussions about quantity of 14 of —
15 water? 1o)16: 1D A.  I'mthere.
1013 46 A.  Quantity? jofre: 16 Q. Solguess it would be page 3 of Exhibit 47.
10:13: 37 Q  Quantity. 17 And there's an emaif from you to Katherine Gideon dated
10:13:48 A. No. 18 October 27th, 2019, correct?
10:14: 30 Q. Well production? 10t16: 49 A.  I'mthere.
10:13: 20 A. No. 0}16:20 Q. Okay. Why don't you read that slowly, please.
10:13: 2 Q. Did you ask him about well production? 10f1e: 241 A. "Good moming, Gideons. Say, | would like to
10:13: 22 A. Quantity | was using, no. 22 propose that we meet again to discuss as neighbors these
10:13: 23 Q No. 23 issues that you raised last Tuesday. | believe that
10:13:24 A. |asked them - | said — and they were very 24 this may be useful to flesh out the situation since it
25 angry. They were yelling at me and calling me a liar 25 would appear that you folks have been denied permanent
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1 and | screwed them. And | said, "Well, that's not true. 1 information,” period. “In order to do so as neighbors,
2 Nothing was changed. I'm not using your upper well 2 lwould suggest that you may want to please consider
3  water." And | said, "What is driving this? | mean, are 3 ratcheting down the rhetoric, the name calling,
4 you having problems with water?" 4 accusations, and the issuance of directives towards
10:14:05 And they said, "No." 5 myself. Today is out, as we have a family day as we
0:14:08 Q. And was that the end of the meeting? 6 have my son's and my niece's memorial litter pickup.
10:34:17 A. No. 7 Mondays are always nuts, so maybe Tuesday p.m. or
10:14:18 Q. Then what happened? 8 Wednesday? Please advise. Thanks and best regards,
10:14:19 A. He-let's see. He gave me a directive to 9 Brian."
10 bring my big backhoe up, my hydraulic excavator and dig 1ob17: 40 Q. Anddid they respond to this email, that
11 up the waterline in his hayfield and cap that line. 11 email?
10:14:382 Q  Andwhat did you — 10117:42 A, No.
10:14:48 A. And| said, "Well, I'm not going to be doing 10017:43 Q. Allright. So did you send them another
14 that." |said, "You folks are confused. You need to 14 email?
15 follow the paper trail.” And | also said that "If you 1017:456 A. Yes, but forgot something important about
16 think you're missing something, you need to visit with 16 the October 23rd meeting.
17 First American Title Company."” 10t17: 467 Q. Was there some other conversation that you
10:14:818 | said, "If it was me, | would send a 18 didn't tell us about?
19 registered letter requesting” — sorry. 10t17:.49 A.  Yes.
10:15: @0 Q. And then what happened? 10417: 20 Q. Okay. What else?
10:15: @ A. |said, "You could send them a registered 10017:24 A.  Mr. Gideon was -- they were both so angry and
22 letter, go in and talk with them."” 22 canmrying on, | said, "You know, if you're concerned
10:13:28 And they were unrelenting, so they were very 23 about that small quantity of water I'm using across the
24 angry and | just — so | said, "This conversation is 24 road in my trough for my horses," | said, "why don't you
25 over." And | went to exit and Mr. Gideon stepped in 25 place alock on there?"
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10:14:01 Q. Okay. it 1 poor memories on the buyers' side cannot be projected 68‘1
10:14:02 A. And when | came back after dark, after looking 2 onto the sellers’ side.”
3 foranelk, | stopped and the lock was on there. 10120:43 Q. Okay. Thank you. Now switching topics a
10:14:04 Q. Allright. Let's go to the first page of 4 little bit.
5 Exhibit 47. 10}21:08 A.  I'mgoing get a drink of water, Counselor, but
10:14:16 A. Okay. 6 youcan talk.
0:14:1% Q. And so again, so you did not hear from the 10t2107 Q. Solet's talk about when did you start moving
8 Gideons after your October 27th? 8 your belongings out of the premises.
10:13:19 A. No, | waited three days and they didn't 10421129 A. In2017.
10 respond. 10tz 40 Q. Okay. And what did you do with them?
10:14: 0 Q. Okay. And so then you — did you send them ropz1:dkt A. 1purchased a High Cube Conex box from Arrow
12 this October 30th email? 12 Construction Supply and placed it down at the creek.
10:13: 93 A.  Yes,ldid. 10f21: 48 Q. Okay. And now | think you testified
10:14: 44 Q. And that's again from you to Katherine Gideon; 14 yesterday, or there was a question about you stating it
15 is that correct? 15 was — you said it was in 2018 before, correct?
10:14: 36 A. Correct. 10}z1:46 A.  Inmy dep | made an error and | off-the-cuff
10:18:4¥ Q. Okay. And just read the first paragraph, 17 said 2018 but it was actually 2017.
18 please. 16521:48 Q. And howdid you verify that?
1011449 A.  "Hey, Kathy, | am hopeful that it is you that 10421:49 A. Because it didn't seem right when | reviewed
20 are receiving and digesting my emails because, first of 20 my dep multiple times, and then | went searching for an
21 all, you asked me to communicate with you early on 21 invoice.
22 because you told me that," quote/unquote, "Art is 10}22:82 Q. Okay. Could you please turn to Exhibit F.
23 forgetful,” period. "I mean no disrespect, but boy, 23 Let me know when you're there, please.
24 howdy, that is the understatement of the day. How many 1022, 24 A. lamthere.
25 times have | discussed, described, provided drawings to 10)22: 26 Q. Okay. And what is that document?
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1 and walked with him, as well as your agent Patty Ellis 10122:4 A. Thatis the invoice for the Conex box | placed
2 to property lines and comers that are clearly marked on 2 down at my creek on parcel V.
3 the ground and on paper with the public record, and here 10422:53 MR. BISSELL: Your Honor, I'd move for
4 we are six months later and he still,”" caps, "doesn't 4  admission of Exhibit F.
5 getit." 10122:5% (Defendants' Exhibit F offered.)
10:19:10 Q  Okay. And then go to the second page and the 10}23:08 MR. SCHMIDT: No objection.
7 seventh paragraph down, please. It starts, "Apparently 10123;0F THE COURT: Exhibit F, as in Frank, will be
8 you folks." 8 admitted.
10:1%:49 A. "Apparently you folks have chosen not to avail 10f23:08 (Defendants' Exhibit F admitted.)
10 yourself of my offer to meet as neighbors to discuss 10} 23: 11 MR. BISSELL: Q. So looking at Exhibit F,
11 this latest issue that you have raised, once again, some 11 that's dated — what's the date on there, Mr. Farley?
12 five months after the fact that there existed some 10tz3.42 A.  July 5th, 2017.
13 diabolical conspiracy amongst the participants on the 10t23: 43 Q. Sowould it have been moved down to the lower
14 sellers' side that caused the property to be, in some 14 well the same day you purchased it?
15 fashion, misrepresented to yourselves.” 10i23:456 A. No.
10:20: 06 Q. And then finally, if you drop down about four 10}23: 46 Q Whenwasit?
17 paragraphs, there's a paragraph that starts, "There was 10}23:4F A. 1don't recall, but it was during July.
18 and remains." Can you read that? 10423348 Q. Of'17?
1024 110 A. "There was and remains full disclosure to not 10123:489 A. Yes.
20 only your agent and yourselves, but for that matter the 10123:20 Q. Okay. And then what did you do with it? What
21 entire world, that is, it is all public record. Nothing 21 did you use it for?
22 was done in,” quote, "secret,” close quote. "Nothing 10)23: 20 A.  Well, the first thing — you know,
23 was altered or changed,” quote, "along the way," close 23 6,000-square-feet and a 2,000-square-foot barn is a lot
24 quote, "that damaged you folks in any way. Poor 24 tomove. First thing 1 did is | began clearing out my
25 performance and misunderstandings due to bad agents and | 25 garage - or excuse me, the bamn first and then my
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1 garage and placing belongings in the Conex box. 68513_ 2e:41 A.  From time to time there would be leaks; | .
0:23:52 Q. Okay. And then did you plug anything down 2 fixed those. But in March of 2019, in preparation for

3 there? 3 creating my log deck at the top of parcel T, | put in
10:24:04 A. Atthat time, when | first set it up, | think 4  new pipe and new telemetry wire and a section of those

5 1 had three freezers in the garage that all had been 5 elements on parcel T.

6 moved went into the Conex box. 10127:06 Q. And did you complete that work before or
10:24:1% Q. And since that time, have you ever not had 7 after—

8 things plugged in down at the lower well? 10127:08 A. Irelocated them out of the way because they
10:24:19 A. No. 9 were going to be dug up when | did my log deck.

10:24: 10 Q. Does it vary what you have plugged in? 10127: 410 Q. Okay. Did you perform that work before or
10:24: 1 A. Itvaries. | have several different elements 11 after you entered into the Purchase and Sale Agreement
12 that are plugged in, several vehicles and equipment with 12  with the Gideons?
13 battery chargers, RV with a refrigeratorffreezer, 102748 A. Before.
14 heating and air-conditioning and furmace, heaters in the 10427:44 Q. Okay. There was testimony from Mr. Gideon
15 Conex, air compressor. 15 that you denied him access to your property to access
10:24: 46 Q. Okay. Did you ever have any conversations 16 the leach field. Do you recall that?
17  with Mr. Gideon regarding rebuilding the pump house? 10t27: 47 A. Yes.
10:24:518 A. Yes. 10t27: 48 Q. Describe what occurred.
1032440 Q. And when did that occur? 10p27: 49 A.  1did not deny him access to his leach field.
10:24:20 A.  About a month after they were settled in, 10127:20 Q. Okay. Did he want to cross parcel T to get to

21 which would have been the end of June. 21 his leach field?
10:24. 29 Q. And who instigated that conversation? 10427:22 A. Yes. He attempted to cross where there was no
10:23. 83 A.  Arthur had called me. 23 easement to the leach field. Just randomly across my
10:2%; @4 Q. And what did he say? 24 property.
10:24: @5 A.  He said, "Hey, Brian, | went down to the lower 10}28: @5 Q. Okay. And what happened?
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1 well today and the pump house looks like it's about loiz8:0d A. This was the second inspection by Panhandle

2 ready to fall over." 2 Health District, the actual — of the actual leach
10:25:13 Q. Okay. Andthen what? 3 field. The first inspection they did was a thousand

0:24:14 A. |said, "Arthur, it's not going to fall over. 4 feet away, but this was the second inspection of the

5 It's just a plywood shack that has a concrete 5 failed drain field at the bottom of parcel T and Arthur

6 foundation. It's fine." 6 and - Panhandle told me that Arthur and Jody wanted to
10:23:2F Q. Okay. Did he say he wanted to rebuild it? 7  be there as well, and that was fine with me.

10:25:38 A. Yeah. And then he said, "Well, would you be 10}28:3 Q. And then what happened?

9 interested in rebuilding it with me?" 10t28:39 A.  Well, they all arrived at my lower gate, which
10228340 Q. And what did you tell him? 10 is the easement to the lower well only, and Arthur took
10:24: 3 A. said, "No, not at this time." 11 the point and came up to the gate and | asked him, |
10:29: 42 Q. Did he say anything to the effect that | own 12 said, "Arthur, are you here to work on the well?"

13 the pump house and I'm going to rebuild it? 10fz2e; 43 He said, "No, I'm here to see my leach field."
10:24: 44 A. No. 10 z8:44 And | said, "Well, there's no" — 1 said — |
10:2%: 4D Q. Now, there was some — you did some work on 15 asked him twice. | said, "Well, you're not going to

16 the — well, we've talked about the telemetry monitor. 16 work on the well today?"

17  What is that? 10iz2a: 67 He says, "No, 'm here to see my leach field."
10:24:08 A. It's direct-burial phone cable that runs from 18 And he was actually pushing on the gate.

19 the float switches — the float switch for the lower 10i29: 49 And | said, "There is no easement to the leach

20 well in the cistern down across parcel |, parcel S, 20 field here and you're going to need to use the

21 and ~ parcel S eventually — not parcel § ~ T to the 21 easements"” — even though they were voided at this time,

22 pump houseonV. 22 “You're going to need to use the easement to access your
10:24: 23 Q. Okay. And then at some point did you do any 23 leach field."

24 work in — at some point did you do some work on the 10)29:24 Q. And then what happened?

25 pipeline and the telemetry line? 10429:25 A.  Jody said, "Let's go back up to the top and
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1 use the easement, Arthur," and they departed. 689 1 used that in 2021? We'll just take it by the year. %
10:28:32 Q. Have you used any water from the lower well on 10131:42 A. Idon't think| did.
3 parcel T since closing? 10§31:43 Q. Okay. Do you know —
10:2%:34 A.  Yes. 10f31:04 A. No, | didn't because | was logging and | was
10:29:35 Q. And how much would you estimate? 5 using the - since it's bare dirt, | was using it as my
1052946 A. Ithink| filled the water trough four times 6 loglanding. | brought hundreds of logs onto that land.
7  inthe summer of 2021. 10131:57 Q. Okay. Did you irrigate it in 20207
10:24:48 Q. And how many gallons is that? 10§32:08 A. 1did not.
10:24:49 A. Ithink it holds 150 gallons. 10{32:08 Q 20197
10:2%:80 Q. So 600 gallons, approximately — 10b3z.40 A. ldidnot.
10:29: 41 A Yes. 10t3z.061 Q 2018?
10:29: 42 Q  —during 20217 10422082 A. Possibly.
10:29: 483 Did you use it any other years; do you recall? 0}z2:d3 Q. Okay. Have you ever denied the Gideons the
10:2d.; dd A. ldon't think | planted my food plot. 14 shared use and benefit of the water from the lower well?
10:30:d6 Q. Well, let's just focus on the trough right 1043z: 45 A. Never.
16  now. 10t32: 46 Q. So even after the Amended CC&Rs were voided,
10530 6H7 A. Okay. Well, | don't think | used the trough 17 did you deny them shared use and benefit from the lower
18 there in 2020. 18 well?
10:30: {10 Q  Okay. What about 2019? 10}32: 48 A. Tothis day, they're basically the sole user
10:30: 20 A. Possibly, but | don't believe so. 20 of that water.
10:39: 21 Q. Okay. And then you mentioned a food plot. 10p32: 21 Q. Has it ever been your intention to deny them
22 What is that? 22 the shared use and benefit of the lower well?
10:39: 28 A.  Well, the hydrant is located at the 10132: 23 A. No.
24 intersection of cross fence for upper and lower pastures 10t3z.24 Q. And why not?
25 on parcel T and a small quarter, half-acre parcel to the 10132:26 A. It was always my intention that they would
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1 southwest that is referred to as the food plot that was 1 have the shared use and benefit of the lower well if
2 pasture for horses, or | would also plant a crop in 2 they neededit.
3 there for the whitetail deer. 10}32:43 Q. Isthat why you filed the Amended CC&Rs?
10:30:44 Q. And did you do that at some point? 10)32:44 A.  Yes,itis.
10:30:59 A. Atsome point | planted it? 10432:45 Q. And the Gideons continue to pay you 56 bucks a
10:39:50 Q Yeah. 6 month?
10:30:57 A. Yes. 10132:57 A. Yes, they do.
10:34:58 Q When? 10132:58 Q. Do yous still intend on sharing the water with
10:34:59 A. Some years. 9 the Gideons regardless of the outcome of this
10:3¢:80 Q. Do you know — recall which years? 10 litigation?
10:31: 61 A. Oh, going back 15, 20 years. 10433 db1 A. Yes, butldon't -
10:31. 02 Q. Okay. Has it been there then every year? 1043302 Q. Yes.
10:31:018 A.  Well, some years | would seed it and it would 10]33:d3 A. —cash their checks.
14 fail. 10}33.d4 Q. Whydon't you do that?
0:31. 15 Q  Okay. j0133: 45 A.  Well, at one point Mr. Schmidt wanted to
10:31: 16 A. And some years | wouldn't seed it. Depends on 16 create a fight after that dollar amount, and | could see
17 the weather. You seed it in late summer so it's 17 no sense in the parties spending hundred of dollars on
18 available for the deer in the fall and the winter. 18 lawyers for $56 a month, so | just elected not to charge
10:31: 40 Q. Well, have you ever watered it? 19 them anything, so the power's been free for them since
10:31:20 A.  Yes. 20 January of 2020.
0:31: 2 Q. And where did the water come from? 1ot33; 24 Q. Ifyouintended to sell the lower well with
10:31: 22 A.  You string a garden hose off of the hydrant on 22 parcel |, would you have filed your amended water right
23 parcel T into there and | have a single Rainbird 23 claim removing parcel | as a point of use for the lower
24 sprinkler on a tripod. 24 well?
10:31:26 Q. Okay. And do you recall — do you know if you 10433:25 A. No.
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10:33:5% Q. Was there ever a time from 1994 to closing in 6931_?_&@ MR. BISSELL: | think it's 47 — nope. It's >
2 2019 when you did not have sufficient water to meet your 2 46, | think. Is that what you're talking about?
3  needs? 11101413 MR. SCHMIDT: Yeah.
0:34:04 A.  No. 11i01:14 MR. BISSELL: Forty-six, | believe.
10:34:18 MR. BISSELL: Your Honor, I'd just like a few 11401:18 MR. SCHMIDT: Q. Soif you could turn to

6 minutes to review my stuff here. 6 Bxhibit 46. Yesterday you testified that that was the
10:34:27 THE COURT: Sure. 7  preliminary drawing that you handed to all parties and
10:35:48 MR. BISSELL: Q. Mr. Farley, we talked about 8 real estate agents that came to view your property,

9 thatin 2016 your wife quitclaimed the parcel |, S, T, 9 cormrect?

10 and Vto you, right? 11401:40 A. Correct.

10:33: 861 A.  Yes. 11)0::44 Q. My question to you and asked you, are you
10:39:82 Q. Okay. And since that time, have you dealt 12  sure, and you were sure that it was yesterday, correct?

13 with them as your separate property? 11}01: 43 A. Correct.

10;34.:ddt A.  What was the question? 110144 Q. And, infact, | handed you that exhibit during
0:34:65 Q. Since that time, have you dealt with them as 15 your deposition and asked you to mark it up, correct?
16 if they were your separate property, the parcels? 11101:46 A. Irecall that, yes.
1023407 A. Havel dealt with the parcels in that manner? 110144 Q. And that deposition came from me. | printed
103468 Q Yes. 18 that out to provide to you, correct?
10:34: 60 A.  Yes. 11}01:48 A. | do not know that.
10:39: 80 MR. BISSELL: Okay. That's all | have, your 11102:20 Q So-
21 Honor. Thank you. 11foz: @4 A. There's two questions.
10:34: 22 THE COURT: This is a good time to take our 11102:22 Q  What?
23 morning break, so we'll do that and we'll be back for 11102: 23 A.  Ithink you asked two questions. It came from
24  cross-examination. 24 you, yes. | do not know where you got it.
10:34:26 (Recess.) 11f02:25 Q. Okay. Butthat is not what you presented to
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11:00:0 THE COURT: Back on the record in CV28-20-2706 1 all purchasers and their real estate agents, is it?

2 after the break. 1110222 A. Icannot be certain, but it's very similar.
11:00:18 MR. SCHMIDT: Good moming, Mr. Farley. 11f0z:23 Q. You haven't produced any document in discovery
11:00:24 THE COURT: Hold on a second. 4 that you supplied to all purchasers and real estate
11:00:25 MR. SCHMIDT: Oh, sorry. 5 agents, have you?

11:00:26 THE COURT: Mr. Farley, as noted, you're still 11t02:368 A. ldon'trecall. | don't believe so.

7 under oath, okay? 11jo2:37 Q. You've been pretty good at keeping records of
11:00;28 THE WITNESS: Thank you, your Honor. 8 otherthings. Is there any reason why you don't have
11:00:298 THE COURT: Go ahead, Mr. Schmidt. 9 that document anymore?

11500:40 CROSS-EXAMINATION 11}0z2: 40 MR. BISSELL: Objection. Argumentative.
o444 MR. SCHMIDT: Q. Good morning, Mr. Farley. 110z THE COURT: Overruled.
11:00:42 A.  Good moming. 1oz, 42 THE WITNESS: | must have given Mr. Gideon my
11:00: 483 Q. Iwanted to start off by asking you some 13 lastone.
14 questions about that exhibit that we handed back and 11jo2:94 MR. SCHMIDT: Q. Okay. Yesterday you
15 forth that you testified about this moming as well. It 15 testified that you could easily tumn on and off that
16 was Deposition Exhibit 29. Do you recall what I'm 16 ball valve at the cistern and control whether or not the
17 referring to? 17 lower well would supplement the cistern on parcel |,
11:00:48 A.  Yes. 18 comrect?
11:06; 49 Q. And yesterday you represented that that was — 113418 A. Correct.
11:04:20 MR. BISSELL: Your Honor, can we get the trial 11103: 20 Q. And so it was physically connected, the lower
21  exhibit number? 21  well, to the cistem, correct?
11:04; 22 THE COURT: He said 29, | think. Deposition 11403.22 A. Yes.
23 exhibit, yes. 11403:28 Q. And it would be considered part of the system,
11:0]:24 MR. SCHMIDT: What is the trial exhibit 24  correct?
25 number? 1110325 A.  Yes.
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C
1is6diat Q. And you testified that you did, in fact, tum 697;i 5 A Thatis comect. =4

2 iton and off on an as-needed basis for parcel |, 11105:52 Q. And you didn't tell them that you had done

3 correct? 3 that, correct?

03:34 A. Yes. 11}os:54 A. No, I did not.
11:09:45 Q. Sowould you agree that the lower well was 110s5:55 Q. Youdidn't tell them. You figured that they

6 hooked up in @ manner that provided a benefit to 6 should find that on the IDVWR website, correct?

7 parcel | even after you put a valve on it? 11t05:5% A. ldidn't know what they were going to do, but
11:03:58 A. Yes. 8 1did not tell them that | had changed my water rights
11:03:59 Q. And would you agree that it was part of the 9 and reserved them the way they were reserved for myself.

10 system from 2017, part of the water system from 2017 up 11toe:d0 Q. Do you understand that that partial disclosure

11 until the date of closing? 11  might be misleading to the Gideons, telling — and I'll
1120462 A. What was part? 12 describe the partial disclosure -- telling them they're
11:04: 08 Q. The lower well, the line, the ball valve, the 13 going to get the benefit from the water from the lower

14 cistern, all part of a system that benefited parcel |, a 14 well and not telling them that you had changed the water
15  water system. 15 rights in late January of 2019?
11:04: 116 A Yes. 11106: 46 MR. BISSELL: Objection. Calls for
11:04: 107 Q. And would you agree that at the time of 17 speculation on the mind of the Gideons.
18 severance, you had tumed it on? At the time of 11406: 48 MR. SCHMIDT: Q. Would you agree that that's
19 closing, you had already tumed it on for a few days, at | 19 misleading, is my question?
20 least, correct? 11406; 3 THE COURT: Overruled.
11:04: 2 A. Canyou define severance, please? 11}06:21 THE WITNESS: I'm confused now.
11:04: 22 Q. Closing. 1105, 22 MR. SCHMIDT: Q. What are you confused about?
11:04: 28 A.  Atthe time of closing, could you restate, 11j05:23 A.  Your question.
24 please? 11t0z:24 Q  Okay. Would you agree —
11:04: 26 Q. At the time of closing, you had turned on the 11006:25 A. This was what — | guess may | ask youa
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1  valve so as to provide water from the lower well to the 1 question?
2 cistem for the benefit of parcel |, comect? 11ioe:e8 THE COURT: No.
11:04:43 A. Atatime —at some time previous to closing, 11106:48 MR. SCHMIDT: You can't.

4 yes,|did. 11j06:44 Q. Would you agree it's misleading to tell the
11:04:59 Q. And it was your intent that the Gideons should 5 Gideons you're going to give them the right to use water

6 have aright to that water from the lower well, correct? 6 from the lower well and not tell them that, on January
11:04:56 A. They should have the use of that water, that 7  28th or 29th of 2019, you had changed the location of

8 iscorrect. 8 the place of use associated with the water right for the
11:05:09 Q. And that was because you represented to the 9 lowerwell?

10 Gideons that they would receive water from the lower 11}07:60 A. |would not agree that that is misleading.
11 well, correct? 11}07:441 Q. Okay. Why don't you think that's misleading?
11:08: 72 A. Thatis correct. 11}e7:{12 A.  Something | did with regards to my water
11:04: 18 Q. And that was your representation to the 13 rights five months before | met the Gideons, | don't
14  Gideons that they would receive the benefit of the lower 14 understand how that is misleading.
15  well, correct? 11107:45 Q. But you didn't tell them you had changed the
11:04: 46 A.  Yes. 16 water right, at any rate, correct?
11:08: 67 Q  And you never told them that you had changed 11407: 47 A. laltered my water rights, no.
18 water rights so that the water rights did not reflect 11307:48 Q. Isthat correct?
19 that parcel 1 would benefit from the water from the 11l07: A€ A. ldid not tell them that there was no water —
20 lower well, correct? 20 that | changed the water rights, that's correct.
11:08: 21 A. There was no — there was no water rights from 11fe7: 241 Q. And did you threaten to tum off the water at
22 the point of diversion on parcel V to change from parcel 22 any point in time to the Gideons, either yourself or
23 I 23 your attormey?
11:05: 24 Q.  Well, you had already changed them earlier 11f07:24 A. Didl threaten to turn off the water from the
25 that year in late January of 2019, correct? 25 lower weli?
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Q. That you could cap it at any time you wanted?
Did you make that statement, either through yourself or
through your attorey at any point in time?

A. |don't seem to recall that.

Q. And there's nothing in writing stating that
you're going to withhold the water rights, correct? |
mean prior to the dosing of this sale and this
transaction, no writing exists stating that you were not
going to transfer the water rights, correct?

A. There's -

Q  [I'll start over.

A. —two sense of water rights. You need to
tell me which one you're talking about.

Q. Okay. I'm talking about the lower well and
all the water rights that are associated with it and the
right to receive water on parcel I.

A. There's nothing in writing?

Q Yes.

A. Yes, thereis.

Q. Andwhat is it that's in witing?

A. That's all the documentation at the IDWR water
rights.

Q. Okay. Butyou didn't list anything in writing
in connection with the Purchase and Sale Agreement
saying you were going to withhold that, correct?
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accurate?

A.  Yes, Ithink so.

Q. Okay. So but they never signed off on any
agreement or reached an agreement as to those terms,
correct?

A. They did on June 7th, yes.

Q. AsofJune 7th, it's your position that they
agreed to those terms in the Amended CC&Rs you recorded?

A.  Well, | believe so, yes.

Q. You're thinking is that if they had decided to
go forward with the transaction, not actually having
received or reviewed them, that that constitutes their
agreement?

A. 1think so, yes.

Q. Okay. But you're the one who chose what terms
to put into those Amended CC&Rs, correct?

A.  Yes.

Q. You put those terms in without consulting my
clients, correct?

A.  When | began that process, | had not — it was
a year prior to meeting your clients.

Q. So while you had an agreement to grant the
Gideons water from the lower well in connection with
your selling of the subject property, the specific terms
that you unilaterally chose for the agreement, the

.

A.  I'm confused — no, not - no, | did not.

Q. There's no writing exists that says that,
correct?

A. That | provided?

Q Yes.

A. No.

Q. Inthe Purchase and Sale Agreement. And
there's no other written agreement signed by the parties
that agrees that you get to withhold water rights,
correct?

A.  I'mthinking | can't withhold water rights
from myself, but the answer, 1 guess, would be no.

Q. Is that correct?

A. Correct.

Q. Okay. And did you reach an agreement — you
allege that you talked about granting a priority
interest to my clients. My clients, of course, dispute
that. But did you reach any agreement on the terms of a
well share agreement with my clients prior to closing?

A.  Yes.

Q  What were those terms?

A. The Amended CC&Rs.

Q. Okay. Butyou've testified you didn't
communicate those to the Gideons. You just let them
discover them at closing and blamed Ms. Ellis; is that
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shared well agreement portion, were not agreed upon and

confirmed by my clients prior to closing, correct?

A. Iflunderstand your question, correct.

I'm sorty | talked over you when you started

your question and | apologize for that.

Q. 1 want to talk about the hydrant that you have
run — or the waterline that you've run from the cistern
to parcel T below Derting Road, which used to be parcel
S. Do you know what I'm talking about?

A. No.

Q. Okay. The hydrant that a lock was put on and
then removed.

A. That's still parcel S.

Q. Okay. That is still parcel S, okay.

A. That's correct.

Q. Okay. Sothatline, the line that runs from
the cistern to parcel S, do we know what we're talking
about?

A. Yes.

Q. The one that you've brought a second lawsuit
against my clients on.

A.  Yes.

Q  Okay. We're talking about the same one now.

Now, you do not have an express easement, that

is to say, a written easement to transport and deliver
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1 water from the Gideons' cistern and run it through the 7051_;_, 15:21 MR. BISSELL: Objection. Argumentative. 7
2 Gideons' property to the hydrant on parce! S — 11415:32 THE COURT: Overruled.
11:13:08 MR. BISSELL: Objection, your Honor 11418:38 MR. BISSELL: Against the Gideons.
11:13:04 MR. SCHMIDT: - do you? 11t15:44 THE WITNESS: Yes, that's part of the
11:13:16 MR. BISSELL: Oh, sorry. Objection. it's not 5 interconnected water system. All those elements play a
6 relevant. We're not discussing parce! S in this 6 part.
7 transaction — or the hydrant on parcel S in this 11)15:57 MR. SCHMIDT: Q. |want to — if you could
8 lawstit. 8 tum to Exhibit 29, please.
11:13:19 THE COURT: | think there was some — 11136:08 A. I'mthere.
10 something brought up on direct examination about the i1tie: 10 Q. We went over this a little bit yesterday and
11 hydrant and about the other lawsuit, and so I'm going to 11 you revisited your testimony from yesterday today and
12 allowit. 12 made some corrections. Would you agree?
11:13:483 MR. SCHMIDT: Q. So you have no written 11}16:48 A. Yes.
14 easement for that, correct? 11i16: 44 Q. That some of what you testified about
11:13: 45 A. It's my understanding that | do. 15 yesterday is not actually true, correct?
11:13: 46 Q. There's a written easement? Nothing was — 11}16:46 A. ldon't —no, | don't recall, actually.
17 okay. What — please explain. | haven't seen any 13tie: A7 Q. So Exhibit 29, would you agree that that's
18 written easement, so explain what you're talking about. 18 your June 24, 2019, letter to the Gideons forwarding
11:13:48 A. Due to historical beneficial use, | have — 19 Kootenai Electric bills to justify how much you were
20 [I've been informed by my water rights attomey that | 20 going to charge them for pumping water from the lower
21 have an uncontrovertible statutory easement for that 21 well to the cistern?
22 pipeline to use my water on parcel S. 11}16:22 A.  Well, it actually transmitted to them on
11:14: 33 Q. Okay. And that's just because you have a 23 September 11th of that year.
24 water right; is that your argument? 11§17:24 Q. But other than that, did | state that
11:14: 26 A. Yes. | have that water right, yes. That's a 25 accurately?
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1 point of use for the water from the point of diversion 11417;:01 A. It's a suggestion of how we couid work out the
2 onparcel V. 2 cost of them using the lower well pump, yes.
11:34:28 Q.  But there's no easement document filed with 11417:18 Q. Well, why is it a suggestion if — it was your
4 the Kootenai County recorders office for transporting 4 testimony earlier my clients had agreed to the terms of
5 water from the cistern to the trough location on parcel 5 your well share agreement that you recorded prior to
6 S, correct? 6 closing. Why are you negotiating if you already have an
11:14:3% A. Not that I'm aware of, no. 7 agreement?
11:14:38 Q. Sothatis a correct statement? 1111738 A. There are no dollar amounts in the ACC&Rs and
11:14:39 A.  Yes. 9 the shared well agreement. That needed to be worked out
11:14:40 Q. And there's no easement document filed with 10 with the parties.
11 the Kootenai County recorders office for you to store SRR -} Q. Soin your testimony yesterday, you testified
12 water on parcel | in the cistem either, is there? 12 that between 2017 and closing, you frequently used the
11:14:43 A.  You said with Kootenai County? 13 hydrant on parcel T, yesterday.
11314 4 Q. Kootenai County recorders office. 11i17:44 A, Well -
11:14:65 A.  Not that I'm aware of, no. 11)17:45 Q. Isthat your testimony?
11:18:d6 Q. And there's also no agreement or easement on 1101746 A. loccasionally used the hydrant on parcel T.
17 file with the Kootenai County recorders office addressed iitie: 49 Q. So the electric bills that you provided on
18 to using the Gideons' power to pump water to the trough 18 September 11, 2019, dated June 24, 2019, were supposed
19 location either, is there? 19 to reflect — well, let's revisit that date. Why did
11:15: 20 A. No. 20 you draft this in June and then wait until September to
11:15: 24 Q. Is that correct? 21 deliverit?
11:19: 22 A. That's correct. 11118:22 A.  Well, let's see. | started drafting it as,
11:15: 23 Q. Soto get water from the lower well to that 23 you know — because as | stated, this issue of the cost
24 location on parce!l S, you need the Gideons' electricity, 24 needed to be worked out between the parties, and then |
25 pump, and cistern to be part of that process, correct? 25 setit aside.
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11:3%:01 Q. You were aware that the Gideons had no idea 709;;_ 127:51 A. Correct. d
2 that there was a shared well agreement that had been 11}22:12 Q. And when you chose that date, the dates of the
3 recorded just prior to closing, correct? 3 bills to send to the Gideons, that was before this
11:19:14 MR. BISSELL: Objection. Argumentative. 4 dispute had erupted, correct?
11:19:18 THE WITNESS: No, | was not aware. 11}22:2 A.  Yes.
11:1%:10 THE COURT: Overruled. You may answer. 11122:56 Q. Atthat point in time, there was no argument
11:1%:17 THEWITNESS: No, | was not aware of that. 7 over whether or not it was a private system, private
11:14:18 MR. SCHMIDT: Q. So the delay in delivery, 8 well yet, correct?
9 was that to lessen the blow of giving them this bad i1l22:39 A. Correct.
10 news? 11422:40 Q. But you knew that my clients would find out
11:1%: 5 MR. BISSELL: Objection. Argumentative. 11 about these issues and that they would become upset,
11:24:402 THE COURT: Overruled. 12 didn't you?
11:1:48 THE WITNESS: Well — no. 11j22: 48 MR. BISSELL: Objection. Argumentative.
111444 MR. SCHMIDT: Q. No? 1142z 44 THE COURT: I'm going to sustain on that.
11:1%: 46 A.  There's no bad news contained in this. 11122:45 MR. SCHMIDT: Q. Okay. Isn't that what you
11:14:46 Q. And you provided a bill for power usage from 16 wrote in your text to Rob Elder: "When the buyer finds
17 October 15, 2017, to November 20, 2017, correct? I'd 17 out what she did not do for them, or should | say,
18 point your attention to Bates number Gideon 2074. 18 figures it out, if | was them, I'd be coming after her."
11:14:49 A. Okay. 19 That was your text to Mr. Elder, correct?
11:15: 20 Q. Areyou there? 1023:20 A. Yes, she would be Patty Ellis and her would be
11:29:84 A.  Yes,lam. 21 Patty Ellis, and | referenced her in that text.
11:20:82 Q. And what was this page of Exhibit 29 intended 11123: 22 Q. But you knew my clients were going to find
23 to reflect? 23 something out? They were going to figure something out
1102024 A. lwas trying to depict the difference in 24 and be mad at her, didn't you?
25 the - in the monthly charges, which is an auto pay, so 11123. 25 A. It's pretty specific. It says what she did
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1 they — Kootenai Electric picks a number and it's the 1 notdo for them.
2 same every month. | was trying to depict the difference 11423:22 Q. OnJune 24 of 2019, my clients hadn't figured
3 between the number for the well only and the number 3 itout yet, had they?
4  for —well, | think there was an increase in the — you 11423:34 MR. BISSELL: Objection. Ambiguous.
5 know, | can't recall it now, but | think there was an 11}23:38 THE COURT: Sustained.
6 increase that was made, perhaps a standard annual review 1112346 MR. SCHMIDT: Q. So going back to your logic
7 increase somewhere in the mix. And then also when | 7 for this billing, you provided bills for after you
8 began using the power for other purposes. 8 hooked up the Conex freezers in 2017, correct?
11:21:09 Q. So you testified that you turned off the valve 11123:59 A. The date of the bill — the date of this —
10 at the cistern in June of 2017 when North Idaho Pump 10 this bill was after | had put — installed the Conex and
11  worked to install a pump on the upper well yesterday, 11 began using power for other purposes.
12 correct? Was that your testimony yesterday? 11tz4:d2 Q. And so that was supposed to show you using
11:21:48 A.  No, I testified that they did the work in July 13 both the lower well pump and the freezer electricity,
14 of 2017. 14 correct?
11:21:45 Q. Okay. And so was it at that time that you 11]24:116 A.  Well, at this time there was a lot more than
16 placed the valve and tumned it off? 16 the three freezers.
1i:2]: 7 A. The valve was placed in July 2017. 11lze: 107 Q. Sure. Butit was supposed to include the
11:21:48 Q. And that's when you tumned it off, correct? 18 well-pumping electricity, correct?
11:21:49 A. Itumed it off at some point in the summer of 11}24:48 A. That's what | was trying to depict was the
20 2017, yes. 20 difference.
11:21:24 Q. Okay. And so that bill that you sent from 11bza: 21 Q. And you chose to present bills for the period
22 Qctober 15, 2017, to November 20, 2017, would have 22 of April 20, 2019, to May 20, 2019, to show what that
23 reflected a time, according to your testimony, when no 23 combined usage was, didn't you? Go ahead and look at
24 water was being pumped to the cistern from the lower 24 Gideon 2072 if you want to look at it before you answer.
25 well, correct? 11124:26 A. Thankyou.
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11:24:41 Yes. 1 answer that question.
11:24:52 Q. Andsois it your representation, then, that 11}27:42 Q. Yesterday you talked about the upper well and

3 atthat point in time, which is prior to closing, that 3 that you had some serious concems about it, which led

4  the water was being pumped from the lower well to the 4 you to drill the lower well. Do you recall your

5 cistern for that entire period of time? 5 testimony?

11:23:18 A. I'msomy, could you restate that? 27:56 A.  Yes.
11:28:1% Q. Your representation with your letter in 11127:5% Q. And you ended up abandoning the upper well for

8 providing this bill to show the combined well-pumping 8 18 years as a result of that, correct?

9 electricity and additional-load electricity, your 11}28:08 A.  Yes.

10 representation to my clients is that the lower well was 11)28: 0 Q. And then you started thinking about selling

11  using electricity to pump to the cistern, correct? 11 the subject property parcel I; is that right?

11:25:32 A.  Yes. 112802 A. Yes.
11:29:38 Q  And was it pumping to the cistern at that 11}p28:d3 Q. And so you revisited the upper well, performed

14 pointin time? 14 some inspections and work, and determined that it's just
11:25:4H A.  Which point in time we talking about now? 15 fine; is that correct?

11:29:416 Q. From April 20 to May 20, 2019, the date on 11iz8. 46 A. Justfine? | determined that it was usable.

17 Gideon 2072. 11ize: AT Q. When you say "usable" instead of "fine," why
11:24:08 A. No. 18 would you draw that distinction?

11:24:060 Q  Exhibit 29. 11i28: 48 A. Becausel don't know -1 don't - | don't
11:24:20 A. No. 20 know.
11:24; &1 Q. You sent this bill before the dispute arose, 11}28: 24 Q. Soitwasn't fine but it was usable?

22 comect? 11128:22 A. |determined it was — okay. It was fine and
11:26: @28 A. Yes. 23 usable.

11:24: 24 Q  Ifyou'll turn to Exhibit 32, please, and | 11)28:24 Q. Andthat's why you changed the place of use of

25 want you to turn to the pages that show the electrical 25 the lower well water right in late January of 2019,
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1 consumption. 1 correct?

11:24:32 A. I'mthere. 11128:48 A. That's why | changed the — not necessarily.

11:24:38 MR. BISSELL: Your Honor, | object as this 11f29:08 Q. Well, didn't you determine that the upper well
4 being beyond the scope of direct. VWe never went into 4 would be fine for an occupant of the house to subsist on
5 this topic on my examination of Mr. Farley. 5 intenms of water production?

11:24:46 THE COURT: Well, | don't know exactly what's 11iz0:06 A. Yes. Yes. Absolutely. Yes.

7 going to be asked yet. 11f29:17 Q. And that's why you changed the place of use to
11:24:48 MR. BISSELL: Okay. 8 the lower well so that it no longer refiected benefiting
11:29:49 THE COURT: So overruled. 9 parcel |, correct?

11:24:40 MR. SCHMIDT: Q. So with respect to hooking 11f29:40 A. |guess that would be one reason.
11 up the freezers and consuming power, would you agree 1itza: A Q. Andwasn'tit also your testimony that if you
12 that regardless of when the freezers were hooked up, the 12 developed parcels S, T, or V, you knew you would need to
13 summer usage of electricity bears a similar pattem to 13  drill an additional well anyway?
14  the prior years, from 2014 all the way up to 20187 jitza: 44 A. ldon'tthink| - I don't think that's
11:27: 1D MR. BISSELL: Now I'll object beyond the scope 15 accurate.
16 of direct. 11429:46 Q. Yesterday, do you recall your testimony where
11:27: 17 THE COURT: There was some talk about the 17 you stated that you wouldn't — you wouldn't use a
18 Conex and the freezers, so I'll allowit. 18 preliminary drawing from Meckel Engineering, that you
11:27: 19 THEWTNESS: So can you restate that? I'm 19 wouldn't provide that to my client? And why — first of
20 not sure what... 20 all, do you recall your testimony saying that?

11:27: 241 MR. SCHMIDT: Q. The summer usage of the pump}za: 21 A. 1would not use a preliminary survey; that is
22 s similar to the prior years before you hooked up the 22 correct.
23 Conex freezer, comrect? 11}30: 23 Q. And why wouldn't you do that?

11:27: 24 A.  You know, that would take me some time to 11430 24 A.  Because a buyer may construe that as the final
25 analyze this and do the math, so | don't know that | can 25 survey, the record of survey. It's not complete. It's
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1 notdone. 1 you recall that?
1:39:28 Q. But then you testified that you handed a 11}33:22 A, Yes.
3 preliminary drawing to every realtor and buyer that 11433:23 Q. And you didn't describe any of the reasons or
4 appeared at your property, correct? 4  any of that information, did you?
11:234:35 A. Yes,|did. 11133:28 A.  What reasons?
11:30:36 Q. Wnat distinguishes a drawing from a survey 11133:36 Q. With respect to the valve that's become so
7  that are preliminary? 7  important now.
11:30:48 A.  We're talking about an aerial photograph of 11133:38 A.  Without able to look at it, | can't say.
9 the earth, the round earth versus a plat map that's 11}33:59 Q. You also didn't disclose moving the water and
10 going to be recorded in a legal document. It's common 10 electrical lines prior to closing, did you, in your list
11 to use aerial photograph — every listing you look at 11 of work that you did —
12 online or in any fashion, they all use those aerial 113402 A. Perhaps not.
13 photos, and they all have disclaimers attached to them, 11t34:d03 MR. SCHMIDT: If | may approach, your Honor?
14 that they're not to be relied upon. 11 3a:d4 THE COURT: You may.
11:31: 15 Q. Yesterday you went into a lot of detail 1134: 15 MR. BISSELL: May | ask what he's giving him?
16 regarding the work you did in 2017 on the upper well and 11}34:16 MR. SCHMIDT: I'm handing a copy of
17 the cistern. Do you recall that? 17 Plaintiffs' Third Set of Discovery Requests with
11:31:48 A. Sure. 18 Supplemental Responses thereto which were served on
11:31:49 Q. You testified about the valve, the T 19 September 17, 2020, which | provided a copy to the Court
20 connection, turning off the valve. Do you remember 20 andto Mr. Bissell yesterday.
21 those things? 1143434 Q. Soyou didn't disclose moving the line —
11:31. 20 A. Yeah. | was describing what | was asked to 11}34:22 A. What was the question?
23 describe, what was in the photographs, yes, | recall. 11}34:28 Q. So looking at interrogatory No. 3, you didn't
11:3]: 24 Q. And you needed to dig through the grass and 24 disclose —
25 the soil to access the large riser and then get in there 11134: 86 A. This is the page you opened it to?
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1 and tumn off a ball valve to change the way that the 1113451 Q. Yep
2 system worked? 11434:52 A, Okay.
11:31:43 A.  Yeah. You need to lift the sod off the top of 11124:53 Q. Sointerrogatory — sorry, it's interrogatory
4 the valve box to open the valve box. 4 No. 15.
11:31:55 Q. And then when you're done, rebury it and put 1i}34:55 A. I'monpage11.
6 the sod back onit? 11134:56 Q. [Ifyou'll turn to page 10, that's
11:3]:58 A.  Well, you don't bury it. You just put the sod 7 interrogatory No. 15 —
8 backonit. 11}3s:08 A.  Okay.
109 Q. So the sod sits right on top of the box? 11§35:08 Q. —where the question is.
ol A. Yeah. When | stack the boxes in there, that's 11i3s:60 A.  Okay.
11 where it came out at. 11}35:d1 Q. Your answer is on page 11.
11:31: 12 Q. Inyour response to interrogatory No. 3, which 11}3s:62 A.  Okay.
13 asked you to describe in detail all repairs, 11p3s:4 Q. Youdidn't disclose moving the water and
14 modifications, and/or changes you or your agents made to 14 electrical lines prior to closing in response to that
15 the interconnected well system between January 1, 2015, 15 interrogatory, did you?
16 and June 7, 2019, you never disclosed that work that you 11)35:46 A.  Yes,|did. | would direct your attention to
17 described yesterday, did you? 17 repair No. 1.
11:37:48 A. |don'trecall 11}35:48 Q. It says you repaired a leak in the waterline
11:3%:48 Q. You referenced a bunch of invoices, but that 19 by replacing the waterline and electrical switch line.
20 didn't describe this ball valve installation, did it? 11135:20 A. That's what | did.
11:33: 21 A. |1don't know what invoices you're referencing. 1143524 Q. But you moved the waterline and the electrical
11:33: 29 Q. The discovery that | handed you yesterday, 22 line, didn't you?
23 interrogatory No. 3, it asked for a description of all 11135:23 A.  Yes.
24 repairs and changes made, the locations and the reasons 11425: 24 Q. Youdidn't describe that?
25 why you made the repair, modification, and changes. Do 11435:26 A. Okay.
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11:35:58 Q. Okay. According to Jody Barden, when you 721u_ 130:41 A.  As Mr. Rasor testified and as | know, it was “
2 rehooked up the well in 2017, he testified it was still 2 not completed until June 4th, 2019.
3 dry and that he didn't run the test for as long as it 11439:53 Q. And you say completed in terms of that's when
4 needed to be run. You — | know you dispute that fact, 4 you recorded it with the First Amended CC&Rs?
5 butifit turns out that that's true, would you agree 11440:08 A. Itwas recorded by itself. It wasn't with
6 that you did not disclose to my clients that the upper 6 the —it was recorded on June 6th, not with the Amended
7 well was a dry well, was a nonproductive well? 7 CC8&Rs. That's a different date.
11:34:58 A. |did not disclose it was a dry well because 11}40:28 Q. Butyou used the same description that had
9 itwas notadry well. 9 existed since September 25, 2018, correct?
11:37: 40 Q. And you never disclosed to my clients that 114040 A. Itwould appear so, but there was a quitclaim
11 there was a signed survey from Scott Rasor dated 11 done in January — December or January of 2018 or 2019.
12 September 25, 2018, with an accurate real property 111 40: 42 Q. Would you agree — you can turn to Exhibit 12
13 description before closing, correct? 13 now. Would you agree that Exhibit 12 misrepresents the
11:31. 14 MR. BISSELL. Objection. That assumes facts 14 location of the boundaries of the real property that was
15 notinevidence. It mischaracterizes the testimony of 15 conveyed to the Gideons?
16 Mr. Rasor. 11{41:66 A. Yes, on all four sides.
11:37:707 THE COURT: He's just asking whether ornothe  11je::d7 Q. And your real estate agent testified that you
18 disclosed that or not. Overruled. 18 worked with him to create the map that was sent to Patty
11:37:49 MR. BISSELL: Your Honor, may | be heard? 19 on 5/8 of 19, Exhibit No. 12?
11:37:20 THE COURT: Sure. 3ita1:20 MR. BISSELL: Objection. Mischaracterizes
11:37: 24 MR. BISSELL: The argumentative portion is 21 evidence and argumentative. That's not what was stated.
22 he's stating that that was the final complete legal 11141:22 THE COURT: I'm going to overrule. Go ahead
23 description from Scott Rasor, and that's just absolutely 23 and answer, if you know.
24 false. 11441:24 THE WITNESS: That's not what the realtor
11:31: 86 THE COURT: It says signed survey. 25 said. He said the opposite.
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11:37:41 MR. BISSELL: Okay. 1144143 MR. SCHMIDT: Q. What's your recollection of
11:37:42 THEWITNESS: [|'m sorry, where are we at now? 2 what he said?
11:37:53 MR. SCHMIDT: Q. You didn't disclose the 11141:48 A. Said | did not work with him on this.
4 existence of the September 25, 2018, signed legal 11t42:44 Q. Inyour testimony today with respect to
5 description for parcel | that my clients purchased prior 5 Exhibit 46, if you want to look at that one again, you
6 toclosing, did you? 6 said that you were confused, as you testified yesterday,
11:38:0% A. We're discussing the preliminary survey, no, | 7 when you stated that Exhibit 46 is what you handed out
8 did not. 8 to prospective purchasers and their agents, you said
11:38:08 Q. You call it a preliminary survey, but I'll 9 that "it's very similar to another one | saw yesterday,”
10 turn your attention to Plaintiffs' Exhibit 19. If you 10 is what | wrote in my notes here. It's what | heard.
11 could turn to that, please. 11bez: 44 What did you see that was very similar to that
11:34: 42 A. I'mthere. 12  yesterday?
11:30: 43 Q. And turn to Gideon 790, please. 11ia3; 43 A. You said 1 said that yesterday, and then you
11:38: 44 A. My last page is FA63 — oh, I'm sorry, 790. 14 said | said it yesterday with referencing today, so
15 You said Gideon 798, correct? 15 I'm—1don't understand the question.
11:3%: 06 Q 790. 11p42:46 Q. So this moming when your attomey was — your
11:39: 08 A, 78907 17 counsel was questioning you, you explained that Exhibit
11:3¢:48 Q 790 18 46 is not what you handed to prospective purchasers,
11:3%: 49 A. I'mthere. 19 correct?
11:33:20 Q. So this — you had had possession of this 11144:20 A. 1said it was, but | was uncertain -1
21 document -- or this survey had been completed since 21 said — | said | did hand all my prospective purchasers
22 September 25 of 2018 with my — with the parcel | 22 an aerial photograph that was very similar to this, but
23 property description that was used at closing, correct? 23 | was unsure this was it.
11:34:24 A. No, thatis not correct. 11faa: 24 Q. Sol have in my notes very similar to another
11:39: 256 Q. Whnat's not correct about that? 25 one |l saw yesterday. Did you see something simitar
|
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1 yesterday that helped remind you that this — 725)@__45_3_1 Q. And they mentioned ball valve, correct? 2
11:44:22 A - 111a6:32 A.  So175to 182 must be the invoices from North
11:44:23 THE COURT: Hold on. Hold on. 3 Idaho Pump from 2017.

11:44:24 THE WITNESS: Sory. 11t46:44 Q. Andthey mentioned the ball valve, correct?
11:44:35 THE COURT: Please, each of you don't talk 11146545 A.  Yes,it's there.

6 over each other. So ask your question again, 11446:46 Q. Okay. And then you also mentioned that you

7  Mr. Schmidt. 7 didn't talk about the pipeline, but he questioned you
11:44:48 MR. SCHMIDT: Q. You testified that you 8 about moving the pipeline during your deposition, didn't

9 thought Exhibit 46 was what you provided, but then 9 he, Mr. Schmidt?

10 suggested that it — Exhibit 46 is very similar to 11446:40 A. Yes. Ifyousay so, yes.
11 another one that you saw yesterday that somehow 1iaz:di Q. Okay. Let's take a look at your deposition
12 triggered your memory that Exhibit 46 isn't what you 12 page 53.
13 were handing out. 11187663 A. Okay.
11:4%; 04 A.  May not have been. Yes, | remember that. 1ilav. 4 Q. Areyou there?
11:44;616 Q. Okay. Whatis it that you saw that helped 11447: 15 A. My deposition?
16 trigger your memory? 114a7: 148 Q. ldon'thaveit.
11:45. 06 A. |sawan enlargement on an easel and | saw 11}a7: 807 A. ldohaveit.
18 another aerial photograph about this size. 11;47:48 Q. She'sgoing to hand it to you. Justasec.
11:45:110 Q. Whnat's the other aerial photograph that you 11137: 48 A. Sorry. Where are we going here, Counsel?
20 sawthat's about that size? 11147: 20 Q. Gotopage53.
11:d5. M A. |believe it's the one that Mr. Horsley 11447: 24 A. I'mthere.
22 inaccurately marked the positions of the two new wells 11447.22 Q. Okay. Starting on line 22.
23 hedrew. 1034758 A.  I'mthere.
11:45: 94 MR. SCHMIDT: No further questions. 11}av: s Q. Okay. Itsays, "Question: Did you make any
11:44: 26 THE COURT: Anything further, Mr. Bissell? 25 adjustments to the way -- the way that the lines were
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11:45:3% MR. BISSELL: Yes, your Honor. 1 run?"
11:45:42 REDIRECT EXAMINATION 11]48:02 "Answer. From the original install?"
11:45:43 MR. BISSELL: Q. Mr. Farley, Mr. Gideon — or 11148:03 "Question: Yes."

4 Schmidt asked you about the third set of discovery 11t4e:04 Do you see that?

5 requests and was talking about how you did not disclose 11148:05 A.  Yes.

6 theball valve. Do you recall that? 11}48:08 Q. Andthen—

11:43:57 A.  Yes. 1148217 A. | remember now, yes.
11:44:58 Q. And you remember yesterday we talked — if you 11448418 Q. Okay. Soin your deposition, did Mr. Schmidt

9 ook at the response to Plaintiffs' Third Set of 9 discuss with you regarding the pipeline and your moving

10 Discovery Requests. 10 of it?
114408l A.  Andthat's... 11448401 A Yes.
11:44:02 Q. It's—he would have handed it to you. It's 11ta8: 42 Q. Okay.
13  like that. 11}48:43 A. |drew a depiction of that.
11:44:dld A. 1was already on that, correct? 11}48:44 Q. Nowgo to page 223 of your deposition.
11:44: 15 Q. It's notin a binder. 15 Mr. Schmidt was talking to you and asking you --
11:44: 16 A.  Third Set of Discovery Requests, page 11. 11}48:46 A.  I'mthere.
17 I've got that. 11jas: 47 Q. —why you didn't — that you hadn't seen the
11:44: 118 Q  Yeah. If you look at response, and the last 18 photograph that we've been talking about, and let's look
19 sentence of response says, quote, "The remainder of the 19 at your deposition here where he's asking you questions
20 repairs Mr. Farley had performed on the interconnected 20 and you explain that to him. Page 223, line 18 -- or
21 well system are outlined in Farley 175 through 182." 21 actually — yes. "Question: Okay. Priorto
22 Seethat? 22 purchasing, let's start there and then we'ligoin a
11:44.28 A.  Yes. 23 moment. So prior to purchasing, had you provided them
11:44: P4 Q. We already discussed those yesterday, right? 24  with any descriptions of what their property was?"
11:44:25 A.  Yes. 11]49: 25 And your answer was?
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11:4%:11 A.  "Yes" 1 First American Title on your claim?
11:49:18 Q. "Question: And in what way did you provide 11}51:52 A. lreceived the check only.

3 that to them," question. 11151:58 Q. Okay. Isthe —is page 4 a copy of the check
11:43:14 And your answer was? 4 you received from First American Title Company on your
11:49:18 A. "It was a similar aerial photo that had the 5 claim?

6 line — the approximate line much closer to what it 1152:16 A. Nocheck.

7 ended up being, and/or an interim work product from 11452:17 Q. Are you on Exhibit KK?

8 Scott Rasor were based on Scott Rasor's work." 11182:28 A.  Oh,I'msormry. I'mon K. Okay.

11:49:39 Q. And then it goes on — well, he says, line 3 11152:49 Q. Okay. And so is that a copy of a check you

10 on 224, "l don't recall seeing that in production.” Do 10 received from First American Title Company on your

11 you see that? 11 claim?

11:49: 32 A.  Yes. 115342 A. Nocheck
11:49:98 Q. And then Mr. Hughbanks says, "Do you still 1115348 Q. Can| approach there?

14 haveit even?" 11i53: 44 THE COURT: You may. | think | know what the
11:49:46 And what do you say? 15 issue may be. There's — it's duplicated, the Kis
11:40. 46 A. "Probably not. |gave it to them, meaning the 16 duplicated on the front side but not on the backside.

17 Gideons.” 11183. 47 MR. BISSELL: Q. KK and then — turn to the
11:49: 48 Q. Okay. Would you consider tuming a valve on 18 last page, sir. There you go.

19 or off a change in the interconnected well system? 11l53:48 A. That's — oh, oh, at the bottom. I'm sorry.
11:50:80 A. No. | mean, the kitchen sink's part of the 20 Iwas looking at the invoice.

21 well system too and you turn that on and off several 11153: 2 Q  Okay.

22 times aday. 11}s3: 82 A.  Yes. Yes, that's a copy of the check.
11:80: 28 MR. BISSELL: That's all | have, your Honor. 11153:28 Q. Okay. Justsowe're clear, clear for the
11:50: 24 THE COURT: Anything else? 24 record, Mr. Gideon, is page 4 of Exhibit KK a copy of a
11:59: 2D MR. SCHMIDT: Nothing, your Honor. 25 check you received from First American Title Company on

730 732

11:60:19 THE COURT: Allright. You may step down. 1 your claim?
11:59:28 THE WITNESS: Thank you, sir. 11153:52 A. Yes, that's correct.
11:50:28 THE COURT: Have any further witnesses? 11153:58 MR. BISSELL: Okay. Move for admission of
11:5¢:34 MR. SCHMIDT: Art Gideon, your Honor. 4 KKK
11:50:39 THE COURT: Oh, wait a minute. 11154:08 THE COURT: KKK or KK?
11:54:36 MR. BISSELL: Wait. 11}54:08 MR. BISSELL: Oh, my gosh. KK, your Honor.
131:5¢:37 THE COURT: It's his case. 7 Sorry.
11:54:38 MR. BISSELL: Yeah. 11153:08 (Defendants' Exhibit KK offered.)
11:54:39 MR. SCHMIDT: I'msorry. | thought we were — 11154:19 MR. SCHMIDT: Plaintiff has no objection to
11:80: 30 MR. BISSELL: But that's my next witness, so 10 the admission of Exhibit KK

11 goahead. 11is4:1kl THE COURT: KK will be admitted.
11:59: 42 THE COURT: Mr, Gideon, if you'd come forward. 13}s4: 12 (Defendants' Exhibit KK admitted.)

13 You're still under oath. 11154: 783 MR. BISSELL: Q. Allright. Now, Mr. Gideon,
11:5¢; 44 THEWITNESS: Yes, your Honor. 14 willyou turnto LL.

11:50: 45 MR. SCHMIDT: My apologies. | thoughtwe had  1:}ss:45 A. Yes.

16 established that he was the last witness. 11154:46 Q. Okay. Andis LL a copy of another check you
11:54:907 DIRECT EXAMINATION 17 received from First American Title Company on your
113840818 MR. BISSELL: Q. Okay. Mr. Gideon, could you 18 clam?

19 tum to Exhibit KK, please. 11154:49 A. Yes, that's correct.
11:51:20 A, KK? 11154:20 Q. Okay. Thank you. Okay. And so, Mr. Gideon,
11:81:21 Q. Yep. 21 you have a claim for — against Mr. Farley for $400,000
1155120 A. Okay. 22 for inadequate water, correct?
11:51: 23 Q. Okay. And if you could tun to the last two 11155:28 A. That's correct.

24 pages. And is that the cover page and one of the 1155; 24 Q. Andthatis pertaining to not enough water

25 actual — copy of one of the checks you received from 25 from June through September of 2021, correct?
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12:13:49 MR. SCHMIDT: July 29, 28, 27ish is fine. 7 1 25th, and findings of fact from both parties due August “
2 It's along transcript, so | think it will take a couple 2 1st?
3 ofweeks. Assuming we get the transcript July Sth, 30 12417:33 THE COURT: Correct.
4 days from today gives me two and a half weeks. 12417:34 MR. BISSELL: Gotit. Thank you.
12:14:2D THE COURT: The last— 12§17:38 THE COURT: Recitations to the record are
12:14:20 MR. SCHMIDT: Let's — 6 appreciated.
12:14:27 THE COURT: How about just have them August  12]17:47 MR BISSELL: Gotit.
8 st oris that too far? 12417:48 THE COURT: All right. Thank you, gentlemen.
12:14:29 MR. SCHMIDT: That works. 12417:58 MR. SCHMIDT: Thank you.
2:14:40 THE COURT: Okay. So your opening, closing 12417:80 MR. BISSELL: Thank you, your Honor.
11 due August 1st. Fourteen days after that or do you need 12417:401 THE COURT: With that, we're in recess.
12 more, Mr. Bissell? 12417:42 (Matter adjourned.)
12:14: 48 MR. BISSELL: | think that will probably work. 13
14 | just want to double check something. Yeah, | can do 14
15 that. 15
12:14:d6 THE COURT: What day is that? 16
12:15: 467 MR. BISSELL: This would be the 15th, your 17
18 Honor. 18
12:15: 00 THE COURT: And what day of the week is that? 19
12:13: 20 MR. BISSELL: Oh, it's Monday. 20
1zi13: 24 THE COURT: Okay. Yes. Ten days afterwards? 21
12:15: 29 MR. SCHMIDT: Yes. 22
12:19:23 THE COURT: Okay. So August 25th. All right. 23
24 And as stated, brief length is 40 pages. That includes 24
25 front to back, everything. And those briefs must be 25
746 748
1 double-spaced, just according to the Supreme Court 12}18:03 STATE OF IDAHO )
. . 12418:03 } SS: REPORTER'S CERTIFICATE
2 standards contained in the Idaho Appellate Rules as to 12l18:04 COUNTY OF KOOTENAL )
3 margins and otherwise. 12118:03
12:14:04 MR. BISSELL: Your Honor, may | ask? Sois 12418:04 I, Keri Veare, a notary public and duly certified
5 the plaintiff — they get two 40-page briefs? 5 court reporter in and for the State of ldaho, DO HEREBY
12:14:08 THE COURT. Well, I'll give them 25 on the 6 CERTIFY:
7 closing and the rebuttal closing. 12f18:0% That the foregoing proceedings was taken on the
12:14:18 All right. Anything else, gentiemen? 8 date and at the time and place herein stated;
12:14:39 MR. BISSELL: VWvhat about findings of fact? 12718:09 That the foregoing is a true and correct
10 How do you want to handle that? 10 transcription, to the best of my ability, of my shorthand
12:14: 36 THE COURT: Oh, they are separate from the 11 notes taken down at said time and place in the
12 closings. So just as long as they're findings of fact, 12 above-entitled litigation;
13 I'll take a look at them. See how they are. 12f18: 08 | FURTHER CERTIFY that | am not related to any of
12:14: 44 MR. BISSELL: What about the timing of those, 14 the parties or attomeys to this litigation and have no
15 your Honor? 15 interest in the outcome of said litigation.
12:14:96 THE COURT: Oh, August 1st. 12418:66 IN WITNESS WHEREOF, | have hereunto set my hand
12:14:5 MR. BISSELL: For both; is that — okay. 17 and seal this 11th day of June, 2022,
12:14:8 THE COURT: Yeah. 12}18:08
12:14: 560 MR. BISSELL: So make sure | have this right, 12t18: 9 y
20 your Honor. Just make sure I'm clear. Plaintiffs 12110:20 A e s\ oaite
21 brief due August 1st, Defendant's brief August 14th — 12)18: @4 KERI ‘VEARE, CSR 675, CRR, RPR
12418:03 Official Court Reporter
12:17: 22 THE COURT: 15th. 12}i8;
12:17: 28 MR. BISSELL: 15th, yeah. Thanks for the 23
24 extra day. Would have been Sunday. Defendant's 24
25 rebuttal closing August — or Plaintiffs' — August 25
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KERI J. VEARE, IDARHO CSR 675, CRR
PO BOX 9000
COEUR D'ALENE, IDAHO 83816~9000
kveare@kcgov.us

TO: Kootenai County Clerk

ARTHUR V., GIDEON and KATHERINE M.
GIDEON, husband and wife,

Plaintiff,
vs. Case No. CV28-20-2706
BRIAN T. FARLEY and PAMELA FARLEY,
husband and wife,

)
)
]
)
)
!
]
i
Defendant. )
)

NOTICE OF C ED
Notice is hereby given that on June 11, 2022, |
efiled an Original Transcript entitlied "COURT TRIAL," held
June 6, 2022, to June 9, 2022, totaling 748 pages, for the
above-referenced matter with the clerk.
A Certified Copy has been emailed to:

LUKINS & NS, P.S
Campbell & Bissell

- ‘,'{'/{' "{-\Vﬂfﬂ e
J

Keri Veare, Court Reporter/Transcriber

cc: Counsel of Record, via email
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MICHAEL G. SCHMIDT, ISB# 6911
LUKINS & ANNIS, P.S.

601 E. Front Ave., Ste. 303

Coeur d'Alene, Idaho 83814

Telephone: (208) 667-0517

Fax: (208) 664-4125
mschmidt@lukins.com

Attorneys for Arthur and Katherine Gideon

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

ARTHUR V. GIDEON AND CASE NO. CV28-20-2706
KATHERINE M. GIDEON, husband
and wife, DECLARATION OF KATHY GIDEON
IN SUPPORT OF MOTION FOR
Plaintiffs, PRELIMINARY INJUNCTION

VS,

BRIAN T. FARLEY AND PAMELA
FARLEY, husband and wife,

Defendant.

KATHERINE M. GIDEON, being first duly sworn upon his oath, deposes and says:

1. I am a Plaintiff in the above matter. I am over the age of eighteen (18) years and
make this Declaration upon my own personal knowledge and belief.

2 The only supply of water available to provide domestic water to our residence is

the Lower Well.! This is because the Upper Well does not produce water. Our efforts to locate

I This Declaration uses the same terminology for wells and locations as has been developed
throughout this litigation, including in Trial and this Court’s “Memorandum or Decision” filed
on October 21, 2022, e.g., “Upper Well,” “Lower Well,” “residence,” etc.

DECLARATION OF KATHERINE M. GIDEON - Page 1
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other sources of water included attempting to drill wells at two other locations to depths of 1,000

ft. and 1,700 fi., but neither produced water.

Lower Well Issues

3. The supply of water from the Lower Well has been interrupted dozens of times
since trial in this matter concluded. When that would occur, I would text Brian Farley to notify
him of this and arrange for a well mechanic to assist us with determining the cause and necessary
repairs needed to make it functional (other than when the cause was Brian Farley’s use of water,
which interferes with delivery of water to our cistern as Jody Barden explained at trial).

4. Sometimes when I texted Mr. Farley, the water would begin flowing within a few
hours. Other times, we needed to purchase and replace the BW switches with our well mechanic.

5. On April 1, 2023, we again began having issues with delivery of water to our
cistern. I texted Mr. Farley to notify him of the issue at 11:02 AM. At 12:04 PM, I observed that
water was again flowing into our cistern and notified Mr. Farley of the same.

6. On April 4, 2023, I again noticed that no water was coming into our cistern. I
texted Mr. Farley regarding the issue at 1:44 PM. After approximately three hours with no
resolution of the issue, I texted him again at 4:37 PM, and requested permission to arrange a time
to have their well mechanic inspect and repair the Lower Well. I did not receive any response
overnight, so texted Mr. Farley the next morning (April 5) at 7:20 AM. I received a quick
response from Mr. Farley stating only “I'll check it.” I monitored the cistern until 9:00 PM and
observed that no water was flowing into the cistern throughout the day (April 5).

7. The next morning (April 6) I checked the cistern, and confirmed that water was

once again filling the cistern. I notified Mr. Farley of this at 7:33 AM via text. Mr. Farley texted

DECLARATION OF KATHERINE M. GIDEON - Page 2
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me to advise that he believed the pump was “struggling” and that we were “not getting full
flow.” I confirmed this was correct. He suggested that the “pump may be on its way out.”

8. Later that same day (April 6), I checked the cistern and observed that no water
was coming into the cistern as of 2:45 PM. I checked again at 4:30 PM and observed that air and
water were coming into the cistemn. I advised Mr. Farley of this via text at 4:31 PM.

0. The following day (April 7) I continually checked the cistern beginning at 7:49
AM, and continued to observe that air with some water were spitting into the cistern. I advised
via text at 11:30 AM that “There must be a hydrant open causing my line to drain and spit air.”
Half an hour later (12:00 PM) I checked the cistern again and observed that no water was coming
into the cistern at all. I notified Mr. Farley of this at that time.

10.  Mr. Farley responded by text stating that “The pump was running earlier today
when I checked. It’s running now.”

11.  1again checked the cistern less than 30 minutes later and observed that water was
slowly coming in. I notified Mr. Farley of this via text.

12.  The next day (April 8) I checked the cistern at 8:30 AM and observed that water
was continuing to slowly come into the Cistern. I checked the cistern again that same day at
11:19 AM and observed that once again, no water was coming into the cistern. Mr. Farley texted
to me indicating that a breaker had tripped, and that it should have water coming in again. |
checked following that text at approximately 3:30 PM and observed that water was again
flowing. I notified Mr. Farley of this at 3:30 PM.

13.  The next day (April 9) I checked the cistern at 6:30 AM and observed water was
coming into the cistern. I checked again at 9:50 AM and observed that, once again, no water was

flowing into the Cistern. I notified Mr. Farley of this via text at 9:55 AM. At 1:09 PM that day
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(April 9), I checked again and observed water flowing into the cistern. I notified Mr. Farley of
this via text at 1:09 PM.

14.  The next day (April 10) the cistern was checked at 11:30 AM and no water was
coming into the cistern. I sent Mr. Farley a text informing him of this at 12:04 PM. Mr. Farley
responded that he would “check it in a few....” When I retumed home (from jury duty selection)
at 5:17 PM, water was flowing into the cistern and I notified Mr. Farley of this via text.

15.  The same issues continued to arise over the next day, and Mr. Farley texted with
me about the issues. Water, or water and air would usually begin flowing a while after I texted
Mr. Farley.

16.  On April 12,2023 I checked the cistern at 6:25 AM and observed that no water
was flowing into the cistern. I notified Mr. Farley at 6:30 AM what was occurring. He did not
respond. I notified him five times of this issue on April 12 (each time I checked the cistern) and
he never responded.

17.  The next day (April 13) the same thing occurred—no water. I notified Mr. Farley
and received no response on April 13, 14, 15, 16, 17, 18 and 19. After eight days without water
and no response from Mr. Farley, I texted Mr. Farley for the last time.

18.  Mr. Farley’s last text (or any type of communication) with me was on April 11,
2023.

19.  The last date that any water flowed from the Lower Well into the Cistern was
April 11, 2023.

20.  Intotal, I texted Mr. Farley four times seeking permission to bring a well pump
contractor to investigate. I texted him on April 4 and 5 with such a request, but after texting

water began flowing into the cistern. I also requested on April 18 and 19 for permission to
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inspect with my well contractor, but did not receive any response. I learned the afternoon of
April 18, 2023 that Travis Thompson (Mr. Farley’s attorney) had informed my CSRBA attorney
Andy Waldera that the well had been struck by something, which bent it and caused damage that
may not be reparable.

21.  1still have not received permission to inspect or repair, although I would like to
do so since we are not receiving any water from the Lower Well and now need to pay to obtain
and deliver water via truck deliveries.

22.  Shortly before suffering the most recent water issues described above, I noticed
that Mr. Farley had begun engaging in excavation work near the Lower Well using heavy
equipment. Mr. Farley’s presence and excavation work on the Lower Well Parcel corresponded
with our water supply issues. I also observed approximately 12 loads of dirt being delivered by
North Idaho Landscape Supplies to the location near the Lower Well (“Parcel V” as identified
during trial). I observed that dirt delivery occurred on Friday, April 14%. T was unable to see
exactly where the dirt was being placed or excavation was occurring. I also observed a bulldozer
and large excavator on the property throughout the period in which we were experiencing water
supply issues. I observed that this equipment was digging and pulling logs in the vicinity of the
Lower Well on Parcel V.

23.  Prior to Farley engaging in excavation work, the Lower Well had been delivering
water to our cistern for several weeks without any issues. Once excavation began and Mr. Farley
was present on Parcel V, we began experiencing the sporadic and inconsistent water flow from
the Lower Well.

24.  True and correct copics of the texts between Mr. Farley and me, as described

above, are attached hereto as Exhibit A.
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25.  As of the date of this Declaration, I have still not received any response from Mr.
Farley since April 11, 2023, nor has any water flowed into the cistern from the Lower Well.

Water Line Issues

26.  Bran Farley has been excavating in the vicinity of the water line that delivers
water from the Lower Well to the Cistern since approximately 2020. Presently, his excavation
activities are right up to the easement at the top of the hill just past our property.

27.  On April 23 of 2021, and again on May 7, 2021, I noticed that rocks
approximately % inch in size had gotten into the water line and become stuck at the outlet of the
water line where it pumps into the Cistern. I took pictures of the rocks on said dates, true and
correct copies of which are attached hereto as Exhibit B.

28.  We have also had to clean out a golf-ball sized clump of tree greenery from the
inlet at the cistern. We are unsure how this tree greenery could enter the pipe other than by
activities engaged in on Mr. Farley’s property that would involve opening the water system
somehow.

29.  The presence of the rocks and tree greenery in the water line indicates that the
water lines may have been opened or broken because of Mr. Farley’s excavation or other
activities. I need to be able to access and inspect the water line where it runs through Mr.
Farley’s Property in order to maintain the water line and ensure it has not been damaged, and to
prevent it from being damaged if it appears it is at risk from Mr. Farley’s excavation or other

activities.
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I certify under penalty of perjury pursuant to the law of the State of Idaho that the
foregoing is true and correct to the best of my knowledge, information and belief.
DATED: June 29, 2023

Katherine M. Gideon

CERTIFICATE OF SERVICE

I hereby certify that on the 29™ day of June 2023, I caused to be served a true and correct
copy of the foregoing document by the method indicated below, and addressed to the following:

Michael S. Bissell O VIA FIRST CLASS MAIL
Campbell & Bissell 0 VIA HAND DELIVERY
820 W. 7th Avenue O VIA FACSIMILE
Spokane, Washington 99204 O VIA EMAIL

Email: mbissell@campbell-bissell.com X = VIAICOURT

Wichael G. Schmidt

Michael G. Schmidt
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Messages - Brian Farley

Text message
4/1/23, 11:02 AM

Brian, if you'are p on\your lower property today, can you take a look
and see if the lower well is on as we have no water coming into cistern. |

will check in a couple hours and let you know if it starts coming in.
Thank you.

4/1/23, 12:04 PM

We are now getting water back into cistern, thank you. )

4/4/23 1:44 PM

Brian, ifiyou are up on your lower property today, can you take a look
and see if the fower well is on as we have no water coming into cistern. |
will check in a couple hours and let you know if it starts coming in.
Thank you.

414123, 4:37 PM

Brian, it has been almost three hours sincell sentyou the last message
and nowater has come into cistern. ‘Have notheard back from youif
you were able to check lower well. If you are not here, please let me
knowiyou are not checking it today.

We will be calling Jody Barden to arrange a time to check lower well and
fet you'knowwhen the appointment will be =torequest permission to
come to lower well for/service. Thank you. Kathy

4/5/123, 7:20 AM

"Brian, are you going to respond toimy texts about letting Jody Barden

come down? Still have no water.coming into cistern. Thank you.

Thank you very much.

Just checked cistern and we finally have water.coming'in.

I'll check it.

4/6/23, 7:33 AM

4/6/23, 8:52 AM

Momin. Yes never heard back from you yesterday, should've been
getting water since about 9 a.m.? Pump was running also at 3 ish and
also this moming . | thought maybe you were in town or away for Easter

We did not have any water at all yesterday and evening (stopped

checking'at 9 PM. Checked at 7:25 AM today and water was comingiin.
Getting ~1igallon periminute today. We are hereiin town.
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Messages - Brian Farley

I checked soon after | texted you yesterday and confirmed pump was
on, ..and also later. Appeared pump was struggling But was pumping
water...

Sounds like you are not getting full flow now?

Yes, not getting full flow now. '

Sounds like something not right...pump may be on its way out....please
keep an eye on it let me know your water levels ...

Thanx
4/6/23, 2:45 PM
Just letting you know that there is no water'coming into cistern at 2:45 "
PM
4/6/23, 4:31 PM
Water and air just'came flowing into cistern at 4:30.EM
4/7123, 11:30 AM
Brian, have been checking cistern since 7:49 AM: Has beenand stilllis -
continuing to'be 'spitting air and water. There mustbe a hydrant.open
causing myline to drain and spitiair.
12:00PM. We now have NO water coming intoicistern "
Hey Kathy.

1 only have 2 hydrants. One has been closed for months. The other you
destroyed my water line to that one so you could install your leach field.

The pump was running earlier today when | checked.
It's running now.

We did not'have'water at 12:00/PM and did not have water at12:30 EM
today. Nowat 12:55 PM we slowly have water slowly cominginto
cistern. Thank you.

=
-—
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Messages - Brian Farley

4/8/23, 11°22 AM

Today, 4-8-2023; Had water ati8:30 AM now at 11:19/AM no water i

Moming.....pump was running when.i got here earlier, now itisn't....how
full is the cistem?

About half full - just checked - are you saying it is not running now down i
below? No waler coming into cistern atithe moment

Yes...wasn't running & assumed wasn' calling for water ...let me check
again when I'm back at the pumphouse again in a few...

Ok - thank you

Please check it now..should have water going in...breaker was tripped...

4/8/23, 3:30 PM

Yes - water flowing again - thank you!

That breaker should not be tripping like that..

4/9/23. 9:55 AM

Checked cistern at 6:30/AM/and just checked again at 9:50/AMiand we
have no water coming in.

4/9/23, 1:09 PM

* Just checked cistern- water/is flowing|in now. Thank yau.

4/10/23, 12:04 PM

Checked cistern at 11:30.and No wateris coming into cistern

Thank you

I'l checkitin a few....

While u wait on me, Have you looked again since the first time?

Not checked since 11:30 - have to check when get back home

Am injury duty now - phone to be off

Just was excused:...
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Messages - Brian Farley

I'l be there in a minute fo look

Thank you

Yes, running. If you could take a look when you retumn tell me what you
see?
Thanx

Will do. Thank you:
4/10/23.5 17 PM

Water is flowinginto cistern now. Thank you. '

4/11/23. 829 AM
?? Pump is running

Water going in?

Water going in?

Ilam heading backoutside™

Sound off from yesterday, sorry -
Yes - air and water comingiin

Shouldn't be any air...sounds like pump or waterline issue..

4/12/23, 6:30 AM

Wednesday, 4-12-2023, 6:25 AM No water is coming into cistemn

4/12/23, 8.37 AM

8:35 AM, still no watern .coming into cistern

4/12/23, 11:28 AM

11:27 AM. Just checked, still no.water coming iinto cistern '

4/12/23. 238 PM

2:36:PM Just checked again, slill no water cominglinto'cistern '
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Messages - Brian Farley

4/12/23, 422 PM

Brain, | have texted you four times since 6:25 AM today (4/12/2023)
without'any response fram you and'still,no water s the pumpnot

runnina or breaker blown?:Are your goingtoiturnithewater:on or not?
Thankyou.

4/13/23, 6:27 AM

Thursday, 4/13/2023, 6:25 AM. Still no water coming into the cistern. !
. Can you please check and see if the pump is running? Thank you.

4/13/23, 8:39 AM

Thursday, 4/13/2023, 8:25 AM, still no water coming into cistern ‘
4/14/23, 7°55 AM

Friday, 4/14/2023, 7:45 AM, still no water coming into cistern !
4/15/23, 5 49 AM

Saturday, 4/15/2023, 6:45 AM, still no water coming into cistern

4/16/23, 6:46 AM

Sunday, 4/16/2023. 6:40 AM still no water cominglinto cistern i

4/17/23, 7:12 AM

Monday, 4/17/2023, 7:00 AM still no water coming into cistern

4/18/23, 7:21 AM

Tuesday, 4/18/2023, 7:20/AM No water cominginto cistern

4/18/23. 3 03 PM

Brian, we have been'without water cominglinto cistern for 7 days. You
have not responded 'toimy!texts and so we need to'have the lower well
checked.

Jody Barden is available on Thursday, April 20, 2023 at 9:00 AM to
check lower well. Will this be acceptable?

4/19/23, 6:20 AM

Wednesday, 4/19/2023, 6:10 AM. No water coming into cistern
Please fet me know today if we can have Jody Barden come tomorrow

(Thursday, 4/20/2023) at 9:00 AM onto your property and check the
lower well.! Thank you.

Page 50f 6
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Messages - Brian Farley

4/19/23, 3:45 PM

Brian, itis now 3:45PM and !l have notireceived ‘any replies from my.wo '
reguests 'to' have JodyBardenicome tomorrow.morningl(hursday,

4/20/2023 at 9:00/AM)!to check outthe lowerwell.s Seeing as [ haveinot
received permission from yau, | am:cancelling our appointment with him
for.tomorrow. Kathy

EXHIBIT B
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PLAINTIFF’'S |l Case No. Cv28-20-2706
§ EXHIBIT Trial Date: 9/7 - 9/9/2021

—j— : JULY 2018

) RE-21 REAL ESTATE PURCHASE AND SALE AGREEMENT R

THIS IS A LEGALLY BINDING CONTRACT, READ THE ENTIRE DOCUMENT, INCLUDING ANY ATTACHMENTS.
IF YOU HAVE ANY QUESTIONS, CONSULT YOUR ATTORNEY AND/OR ACCOUNTANT BEFORE SIGNING. by ertristitd

L
TDAHO
REALTOR ot NO WARRANTIES, INCLUDING, WITHOUY LIMITATION, ANY WARRANTY OF HABITABILITY, AGREEMENTS
_*0._'5’_ OR REPRESENTATIONS NOT EXPRESSLY SET FORTH HEREIN SHALL BE BINDING UPON EITHER PARTY.

, \bgasdamte paTEApril 28, 2019

, LISTING AGENCY Century 21 Beutler & Associates Office Phone # 208-765-5554 Fax i

1 Listing Agen| Rob Elder E-Mail Ee_lgr@ﬂgoldchoice.com Phone # 208-661-0800

. SELLING AGENCY Professional Realty Services of \daho Office Phone # 509-808-4822 _ Faxk#

s Selling AgentPatty Ellis E-Mail pattyellls52@gmail.com Phone # 208-512-1265

[

+ 1. BUYER: Arthur V and Katherine M Gideon I o

¢ (Hereinafler called "BUYER") agrees lo purchase, and the undersigned SELLER agrees to sell the Tollowing dnscribed real estale hereinafter referred to as
o “PROPERTY" COMMONLY KNOWN AS 23452 N Derting Road ——

w CityHayden —~_  CounlyRootenal _ iD. zip83835 _ ____ _legally described as: SE-SE-NW 09 52N 03W
w 103sres’ ; == B et e e N
12 OR Legal Descriplion Attached as exhibil zrm= i 2mmrs, . T tEkhi'h—it must accompany original offer and be signed or initialed by BUYER
13 and SELLER.)
14

s 2. $895,000.00 PURCHASE PRICE: Eight Hundred Ninety-five Thousand Dollars And Zero Cents

payable upon the following TERMS AND CONDITIONS (not including closing cosls).

17 This offer is contingent upon the sale, refinance, andlor closing of any other property x] Yes (0 No
it
3. FINANCIAL TERMS: Note: A+C+D+E must add up to total purchase price.

-
o

21 (A)§500000 _______ EARNEST MONEY:Five Thousand Dollars And Zero Cents
22 BUYER hereby offers the above stated amount as Earnest Money which shall be credited ta BUYER upon closing. Farnest Money is!
Evidenced by; Held By: Delivered; osi
O cash [} Responsible Broker ) with Offer {X) Upon Receipt and Acceptance
{X] Personal Check {X]Closing Company @) Within3____ business days (three (3] il []Upon Receipt Regardless of
left blank) of acceptance. Acceplance
{] Cashier's Check other o ] Other . [lother
] Wire Transfer
[ Note
Oother. . ___
23
.4 THE RESPONSIBLE BROKER SHALL BE:Bette Zerba ———
25
26

N (B). ALL CASH OFFER: xINO [ VES Hihis i« an all cash offer da net complete Sections 3C and 3D, #1ll blanks with "0" (2ERO). IF CASH
28 OFFER, BUYER'S OBLIGATION TO CLOSE SHALL NOT RE SUBJECT TO ANY EINANCIAL CONTINGENCY. BUYER agrees lo provide SELLER

2 within 2 businass days (five [51if left blank) from the date of acceplancs of this agreement by all parlies wiillen confirmation of sufficient funds andfor
10 proceeds necessary 1o close iransaction. Acceplable documentation includes, but is not limiled to. 8 €0pY of a recent bank or financial slatement,

3 Cash proceeds from another sale: ¥ Yes [ No

n {c), 8300000 ________ NEWLOAN PROCEEDS: This Agreement is contingent upon BUYER oblaining the following financing:

1 FIRST LOAN of §300000.60__ . __ _._nolincluding morigage insurance, through |_JFHA, qw\. (3 CONVENTIONAL, L JIHFA.[ JRURAL

u DEVELOPMENT, TOTHER ... ... __ with interesl hot lo exceed —4:5% for @ period of 30 year(s) 8t [x)Fixed Rate| ]Othe

3 1A the eveil BUYER i& unable, aflar exercising nood failh effors, tn ohlain the indicaled financing, BUYER's Earnest Money shall b relumed 6 BUYER.
3 SECOND LOAN af § ______ through [TIFHA.[TIVA. FJCONVENTIONAL, [JIHFA. [TRURAL BEVELOPMENT.[TJOTHER

kY wilh intereal not 1o excesd % lor a periad of yearls) at:_ |Fixed Rale [ 1Other
8 LOAN APPLICATION: BUYER Thas applied OR [l shall apply for such loan(s): Within2_____ business days (1en [10] if left blark) of final acceplante
39 of 2ll parties, BUYER agrees lo furnish SELLER with wrliten confirmation showing lendér approval of credil repoit, income verlfication, debt
10 palios, and evidence of sufficient funds andlor proceeds hecessary to closa transactian in 8 manner acceptable to the SELLER(S) and subjeet
n only 16 satisfactory appraisal and final lender undenwriting. If ap appralsal is reqiilfed by lender, the PROPERTY mus! appralse at not less
42 than PURCHASE PRICE ar BUYER'S Farnesl Money chall he returnéd a1 BUYER'S requés! unless SELIER, 5l SELLER'S sole discielion. agrees {0
43 taduee the purchase price 16 eal lhe appraised value. SELLER shall bé entilled 16 2 copy of lhe appraisal and shall hava 24 heurs from recaipt thereof
14 1o falify BUYER of any bricé reduction, BUYER may alsa aoply lor 8 loan with difierenl conditions and cosls and closa Iranisaclion pravided ll olkier
45 taiiz and condilions of this Agreement are lulfilled, and ihe AAW loar does nél increasé lhe cosls BF requirerignls [o the SELLER. FHA | VA: I
46 applicablé. il is expressly agreed thal notwiihsianding Ay niher brovisions of this contiacl. BUYER shall nol be obligated |5 coinplete the purehase of
4 \ie PROPERTY descrbed herein @f In incur any penally 7 indeiiure ol Earnest Mongy deposils of olherwise unless BUYER has been given in
48 accordance wih HUB/EHA 6F VA tequiremenls a wriilen siglement by Whe Federal Housing Eommissionar. Valarans Administiation Or 3 Direel
49 Endorsement lender selling forth ke appraised value of lhe PROPERTY of nal less han Ike sales price ay slated in the conlracl.
50 If such wrillen confirmalion required in 3(B) or 3{C} is nol raceived by SELLER(S) wilkin the striel lime allotted, SELLER(S) may al Wheir aplion cancel
51 this agreemenl by nolifying BUYER(S) In wriling of such cancellation within . ____ business days {three (3] If left blank) afler wiillen confiimalion was
52 required. If SELLER does nol cancel within the sirict time period specified as sel forth herein, SELLER shall be deemed to have aceapted such written
BUYER'S Inilials%’ [ youe  4-274 q SELLER'S Initials { I |- —
This lorm i primed and led by Ihe 1daho A iation of REALTORS . Inc. This farm nas been designed and is pravided for use by the real eslala professionals whe are bers of he
ldaho Associalion of REALTORS . USE BY ANY OTHER PERSON IS PROHIBITED. SCapyrighl Idaho Association of REALTORS . Inc. All rights rescrved.
. USE BY ANY OTHER PERS O 18 R ar NN SAl E AGREEMENT Page 1 of 8
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confirmation of lender approval or waived the right lo receive written confirmation and shall be deemed to have elected to proceed with the transaction.
SELLER'S approval shall not be unreasonably withheld.

(D). & ADDITIONAL FINANCIAL TERMS:
[DAdditional financial terms are specified under the heading "OTHER TERMS AND/OR CONDITIONS" {Section 4).
[[JAdditional financial terms are conlained in a FINANCING ADDENDUM of same date, attached hereto, signed by both parties.

(E). $590000 APPROXIMATE FUNDS DUE FROM BUYERS AT CLOSING (No! Including closing costs): Cash at
closing lo be paid by BUYER al closing in GOOD FUNDS, includes: cash, electronic transfer funds, certitied check or cashier’s check.

4. OTHER TERMS AND/OR CONDITIONS: This Agreement is made subject lo the following special terms, considerations andlor contingencies which
must be satisfied prior lo closing This offer is contingent upon the success Ul closing of Buyers property located 2690 State Route 187, London,

Ohio 43141 on or before June 7, 2018,

“This offer Is contingeni upon the physical Inspection of the property by the buyers on May 3, 2019, After the physical Tnspection should the
buyers desire to purchase sald property the Buyers will deposil an earnest money <hock In the amount of $5,000.00 (Five thousand dollars) to the
Tilie Company.This contingency will be considered emoved. Subject 1o Seller's approval Ihis offer shall be considered mulually accepted by all
parties.’ o

5. ITEMS INCLUDED & EXCLUDED IN THIS SALE: All existing fixtures and fittings that are atlached to the PROPERTY are INCLUDED IN THE
PURCHASE PRICE (unless excluded below), and shall be iransforred free of liens. These include. but are not limiled lo. all seller-owned attached floor
coverings, television wall mounts, satellile dish. allached plumbing. balhroom and lighling fixlures, window screens, screen doors. storm doors, storm
windows, window coverings, 0arage door opener(s) and transmilter(s), exlerior lrees, planis ar shrubbery, waler hoating apparalus and fixlures, atlached
fireplace equipment, awnings, ventilaling, cocling and healing systems, all ranges. ovens, buill-in dishwashers, fuel lanks and irrigation fixlures and
equipmenl, thal are now en or used in conneclion wilh the PROPERTY and shall ba inclided in tha sale unless olhenwise provided herein. BUYER should
saliely himsellhersell that the condition of the included items is acceplable. The terms slated in this section <hall control over any oral slatements, prior wrilten
communications andlor prior publications including bul not limited to MLS listings and adverlisements. Personal property described in a property disclosure
:ﬁpoﬂs -f(})‘g“ nol be infarrad as to be inclidad unless specifically set forth herein. Il is agreed Ihal any item included in this seclion is of nominal value less
an J

{A), ADDITIONAL ITEMS SPECIFICALLY INCLUDED IN THIS SALE: Washer/Dryer HU, Wood Stove Kitchan Refrigorator,Water Softener__

B). ITEMS SPECIFICALLY EXCLUDED IN THIS SALE: 48 Corral panels inelusive of suppertin T-pasts and clamps:All cattle panels Inclusive of
"-posts:i\ll game feeders;Pheasant Brooder;Meter basc east of _gg_rg_:»Ezﬂlg_r “bird h 9_5'%: lig%i;v'l?_E_sT of housc;Potbelly stove I barn tack

room.

8, MINERAL RIGHTS: Any and all mineral rights appurlenant 16 the PROPERTY and owned by SELLER are included in and are part of the sale of this
PROPERTY, and arc not leased or encumbered, unless otherwise agreed to by the parties in writing.

7, WATER RIGHTS: Any and all waler rights Including bul not limiled 16 water systems. wolls, springs. |akes, streams. ponds. fivers. ditches, diteh rights.
and Ihe like. it any. appurtenant to the PROPERTY and owned by SELLER are included in and are a pant of the salo of this PROPERTY. and are not lzased
o encumbered, unless othervise agread 1o by he parties in wiling,

8. TITLE CONVEYANCE: Title of SELLER is lo be conveyed by warranty deed. unless olharwise provided, and is lo be matketable and insurable except
{or tights reserved In federal patenls, state of rallroad deeds, building or use reslrictions. building and zoning regulalions and ordinances ol any
governmental unil, and rights of way and easements established of of record. Liens, encumbrances or defects 1o b discharged by SELLER may be paid oul
ol purchase manez} al dale of closing. No liens. encumbrances or defecls which are to be discharged or assumed by BUYER or lo whieh lille is laken
subjel 1o, exi81 unless othenvise specified in this Agreament.

9, TITLE INSURANCE: There may be iypes of tille Insurance coverages avallable othér than these listed below snd parties to this agraement
are advised lo talk to a title company about any othef coverages avallable that will glva the BUYER additional coverage.

(A). PRELIMINARY TITLE COMMITMENT: Within § _business days {six [6] If left blank) of final acceptance of all partics SELLER or (JBUYER shall
furnish 1o BUYER 3 prefiminary commitment of & litle Insurance policy showing ihe condilion of the litle lo sald BROPERTY, BUYER shall have Z_
business days {two [2] If left blank) alter receipl of the preliminary commilment. wilkiin which 1o abjeel in Wwriling to the eondition ol the lile as sel forth in
the preliminary commitmenl, If BUYER does hot 58 object, BUYER shall be deemed 1o hava accapled Whe condilions of Ihe lills, (X is agread that If Ihe lille
of said PROPERTY Is not marketable. and cannol be made 50 within _. business days (lwo [2) if 1 blank) after SELLER'S raceipt of a written objection
and siaiement of delect from BUYER. then BUYER'S Earnesl Money deposil shall be relutnéd & BUVYER ard SELLER shall pay for the cost of e

insurance cancellation Tea, escrow and legal fees. it any.

(B), TITLE COMPANY: The parties agree that First American _______ — Tilla Company
located at 1866 N. Lakewood Drive, Coeur d'Alene, Idsho 83814 _ " shall provide the titlz palicy and preliminary report of commitment,

BUYER'S lniiials((Z&)K LA yoad’ Y27/ Za SELLER'S Initials { X ) Date .

This torm i printed and distribuled by the Idaho Association of REALTORS®. Inc. This form has beon designed and is provnded for use by the real eslate prafessionals who are members of the
Idaho Association of REALTORS', USE BY ANY OTHER PERSON IS PROHIBITED. £Copyright ldaha Association of REALTORS', Ine. AN ighis resenved,
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122 (C). STANDARD COVERAGE OWNER'S POLICY: SELLER shall within 3 reasonable lime after closing furnish to BUYER a litle insurance policy in the
123 amount of the purchase price of Ihe PROPERTY showing markelable and insurable tille subject lo Ihe liens, encumbrances and defecls elsewhere sel oul
124 in this Agreement lo be discharged or assumed by BUYER unless otherwise provided herein. The risk assumed by the title company in the standard
125 coverage policy is limited to matters of public record. BUYER shall receive a ILTA/ALTA Owner's Policy of Tille Insurance. A litle company, al

126 BUYER's request, can provide informalion aboul the availability, desirability, coverage and cos! of various lille insurance coverages and endorsements. If
127 BUYER desires title coverage other than that required by this paragraph. BUYER shall instruct Closing company in wriling and pay any increase in cosl
128 unless olherwise provided herein.

129

130 (D). EXTENDED COVERAGE LENDER'S POLICY (Mortgagee policy): The lender may require \hat BUYER (Borrower) furnish an Extended Coverage
131 Lender's Palicy. This extended coverage lender’s policy considers matlers of public record and additionally insures against cerlain matters not shown in

132 the public record. This extended coverage lender's policy is solely for the benefit of the lender and only protects the lender.
133

s 10. INSPECTION:

135 (A). BUYER chooses [X]to conduct inspections [ 1not to conduct inspections. If BUYER chooses nol lo conduct inspeclions, skip Seclions 10(B)
136 and (C). Il indicated, this contracl is conlingenl upon BUYER'S approval of the condition of the PROPERTY and BUYER shall have the right to conduct
137 inspeclions. investigations, tesls, surveys and olher sludies at BUYER'S expense. BUYER is strongly advised 1o exercise lhese righls and to make
138 BUYER'S own selaction of professionals with appropriate qualifications to conduc! inspections of the enlire PROPERTY. BUYER shall keep the
138 PROPERTY free and clear of liens; indemnify and hold SELLER harmless from all liability, claims, demands, damages and costs: and repair any
140 damages arising from the inspections. SELLER shall make the PROPERTY available for inspection and agrees to accept the responsibility and expense
141 for making sure all the utilities are lumed on no later than 2 business days (lwo (2] if Icfi blank) from acceptance for he inspeclion excepl for phone,
142 cable and internel. No Inspections may be made by any governmental building er zoning inspector or government employee without the prior
143 consent of SELLER unless required by local law.

144 [ This oHer is subject to a short sale approval by a8 mortgage company. the timeframe(s) for compleling inspections shall begin upon written approval of
145 the shorl sale by the mortgage company and/or all lien holders.

146

97 (B) TIMEFRAME(S) FOR INSPECTIONS

148

149 1) PRIMARY INSPECTION:

150 Buyer's inspection contingency allows 2 BUYER la conducl 8 general inspection of the PROPERTY which includes all ‘aspecls of the PROPERTY,
151 including bul not limited to neighborhoad, conditions, zoning and use allowances. environmental conditions, applicable school districts andlor any other
152 aspecl periaining lo the PROPCRTY or related lo the living environment at the PROPERTY; hereinafler referred 1o as the Primary Inspection. Except for
153 additional ilems of condilions specifically reserved in @ Secondary Inspection below BUYER shall. within ______ business days (five [5] il left blank) of
154 aceeplance, complele lhese inspeclions and give lo SELLFR wrilten nolice of disapproved ilemslcandilions or writlen natice of lermination of this
155 Agreement based on an unsafisfaciory inspeclion. Once BUYER delivers wrilten nolice lo SELLER it shall end BUYER'S timeftame for inspections other
‘gg than those specifically reserved in 8 Secondary laspeclion below and is irevocable regardless of if it was provided prior 1o the deadline stated above.

1

158 2) SECONDARY INSPECTION:

150 ltems of condilions marked below. if any, allow BUYER lhe indicaled additional lime 1o conduct inspection of only those items or conditions. If not
160 indicaled below BUYER may slill conducl these Inspeclions but must do 50 under the 10(B)(1) Primary Inspection limeframe. BUYER shall, within each
161 timeframe slaled below, complele the inspeclions indicaled and give to SELLER wrillen notice of the disapproved item/condilion or written notice of
162 termination of this Agreement based on an unsalisfaclory Inspection of thal item/condition. Once BUYER delivers written notica to SELLER it shall end
163 BUYER'S timelrame for only thal ltem/condition and Is Irrevacable regardless of if il was provided priof to the deadline slated below. Any notica provided
164 under this subsection Is unrelated to 3 nolice provided under subsection 10(B){1). BUYER shall be responsible for the ¢ost of all indicated inspections
165 unless olherwise noted in the Cosls Paid By seclion of elsewhere herein. BUYER reserves Lhe right 1o condutt the following ingpaclions oulside the
166 Piimary Inspection limeling:

167 [x] Nomestic Well Water Potability andior Productivity Test which shall be completed and notice provided within 10__ business days (ten [10) if lefi
168 blank) from acceplance. i

169 [%) Sepiic inspection and required Pumping which shall be completed and noticé provided within 10__ business days (ten [10) if lefi blank} from
70 acceptance, '

1 { 1Survey which shall be completed and noticé providéd within _ _ __ business days (ten (101 if left blank) from acceptance.

172 [T]Other Inspection #1: e e e  which shall be completed and notice provided within ____
7 businaas days (ten [10] if lefl blank) from acceptance.

L] () Other Inspection #2 . o imi s e e e which shall ba compléeted and nolice provided within
1;2 bisinass days (ten |10] if icft blank) from aceeptance. ’

1

W

\;s (C). SATISFACTION/REMOVAL OF INSPECTION CONTINGENCIES:

178

180 Each following subsection shall apply to BUYER'S Primary Inspection and. if indicated in 10(8)(2) above. shall alss apply indapendently and repealedly
184 lo each item ot condilion for which BUYEIR reserved additional lime. If ne me was reserved for any additional flem(s) there will be anly one roetice
182 required. If addilional lime was reserved I 10(B)(2) there may Be mulliple notices.

183

184 1), Il BUYER does hot within ihe strict time period specified give lo SELLER writter notice of disapproved itemslcondilions o wrillen natice of
185 iermination of this Agreemont under the Primary Inspection or any particular 10(B)}2) reservéd item, BUYER shall. for oaly thal partieular inspeetion of
185 itemicondition. conclusively be deemed to have: {a) compleled applicable inspections, invesligalions. tavisw of applicable documente and disclosures:
187 (b} assumed all labllity. responsibility and &xpanse for tepairs or correclions for thal parlicufar inspeclion of llemleondilian and (c) waived BUYER'S right
188 io terminale based UpGN that padicutar ilem/condition. BUYER ol broviding one wiitten aotice shall nol affeel BUYER'S righte regarding ather unfelated
189 fiolices and inspactions:

190

191 3). i BUYER does within the strict lime period specified give 16 SELLER wrilten nolice of leiminalion of (his Agreamani based on any unsatisfactory

102 inspection. the paries will have no obligation ta conlinue wilh the transaclion and (he Eamest Maney shall be relufned to BUYER.
BUYER'S Initials f/&/ W B yoad ¥-2719 . SELLER'S Initials (). ._)Dats __

this form 15 prnied and distiibuted by Ino Idaho Associaiion of REALTORS . Inc. Trus lorm has been designad and it stovided for use by tha real estale professionals wiho are membars of the
Idaho Assogiation of REALTORS'. USE BY ANY OTHER RERSON IS PROHIBITED. £Copyngh! ldaho Associslion of REALTORS, Inc. AN nignis resarved.
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3). I BUYER does within the strict time period specified give to SELLER written nolice of disapproved items/condilions. it shall end BUYER'S
timeframe for that particular inspection and Is irrevocable. BUYER shall provide 1o SELLER pertinent section(s) of written inspection reports upon
request, if applicable. Upon receipt of written notice SELLER shall have __ business days (three [3] if left blank) in which to respond in writing.
SELLER, al SELLER'S option, may agree to correct the items a5 requested by BUYER in the nolice or may elect not to do so. |f SELLER agrees in
wriling to correct the item/condilion requested by BUYER, then said agreement will become a integral part of this contract. Otherwise, immediately upon
a writlen rosponse from SELLER that rojects BUYER'S requests. in whole or in parl, said response is irrevocable and BUYER may proceed under
10(C){4) below.

4), If SELLER does not agree to correct BUYER'S disapproved items/conditions within the strict ime period specified, or SELLER does not respond in
wriling within the sirict time period specified, then the BUYER has the option of either proceeding wilh the Iransaction without the SELLER being
responsible for correcling the deficiencies stated in that parlicular notice, or giving the SELLER wrilten nolice within business days (three [3] if lefl
blank) that BUYER will not continue with the lransaclion and will receive lhe Earnest Money back. If BUYER does not give wrillen notice of cancellation
within the stricl time period specified, BUYER shall conclusively be deemed lo have elected 1o proceed with the transaction withoul the repairs or
correclions stated in that particular nofice. BUYER electing to proceed with the Iransaction under BUYER'S Primary Inspection or any single inspection
reserved under 10{B)2) shall not affect BUYER'S rights regarding other inspeclions reserved in 10(B)(2).

(D). Home Warranty Programs are available for purchase through a number of Home Warranty Companies.

11. LEAD PAINT DISCLOSURE: The subject PROPERTY [ lis (X)is nol defined as "Target Housing" regarding lead-based painl or lead-based paint
hazards. The lerm lead-based paint hazards are intended to identify lead-based paint and all residual lead-cantaining dusts and soils regardless of the
source of the lead. If yes, BUYL:R hereby acknowledges the following: (a) BUYER has been provided an EPA approved lead-based paint hazard
information pamphlel. *Protect Your Family From Lead in Your Home", (b) receipt of SELLER'S Disclosure of Information and Acknowledgment Form and
have been provided wilh all records, lesl reports or other information, if any, related lo the presence of lead-based paint hazards on said PROPERTY,
(¢) that this contract is contingent upon BUYERS right lo have the PROPERTY tested for lead-based paint hazards lo be completed no fater than
. ..._orthe contingency will terminale. (d) that BUYER hereby [waives [ does not waive this right, (e) that if les! results show
unacceplable amounls of lead-based paint on the PROPERTY. BUYER has the right to cancel the cenlracl subject to the oplion of the SELLER (te be given
in wriling) 10 eleel o remove the lead-based painl and ¢orrect the problem which must be accomplished before closing. (f) that if the conlracl is canceled
under this clause, BUYER'S earncs| money depasit shall be returned to BUYER. Addilionally, if any slruclure was built before 1978 and is a residential
hone, apartment or child-occupied faclily such as a school or day-care center, federal law requires contractors that disturb lead-based paint in that slruclure
to provide the owner with a "Renovate Right” pamphlet. The conlractor shall be cerlified and follow specific work praclices 1o prevent lead contamination.

42, MOLD DISCLAIMER: BUYER Is horoby advised that mold andlor other microorganisms may exist at the Property. Upon closing BUYER
acknowledges and agroes to accept full responsibllity and risk for any matters that may result from mold and/ or other mictoorganisms and to
hol% SEL&.ER and any Broker or agent representing SELLER or BUYER harmless from any liability or damages (financial or otherwlse) relating to
such matters.

13, SQUARE FOOTAGE VERIFICATION: BUYER IS AWARE THAT ANY REFERENCE TO THE SQUARE FOOTAGE OF THE REAL PROPERTY
gE;%%RDVEMENTS IS APPROXIMATE. IF SQUARE FOOTAGE IS MATERIAL TO THE BUYER, IT MUST BE VERIFIED DURING THE INSPECTION

14, SELLER'S PROPERTY CONDITION DISCLOSURE FORM: If required by Tills 55, Chapter 25 |daho Code SELLER shall within ten (10)
calendar days alter execution of this Agreement provide lo BUYER or BUYER'S agenl. "Seller’s Properly Condition Diselosure Foran” or other acceplable
form. BUYER has roceived the "Seller's Properly Condition Disclosure Form” or olher acceptable form prior o signing this Agreement: [x]Yes [INe (JN/A

15, COVENANTS, CONDITIONS AND RESTRICTIONS (CC&Rs): As pad of the BUYER'S inspection of the PROPERTY as set forth in Section 10,
BUYER is responsible for oblaining and reviewing a eapy of any CC&Rs which may affeci the PROPERTY. BUYER shall have 5_____ business days (five
[5] if left blank) but in no evenl shall sueh lima period exceed lhal lime period sel forth for inspections in Seclion 10, to raview any CCA&Rs that may affecl the
PROPERTY. Unless BUYER delivers to SEILLER 2 wrilten and sianed objection (¢ the lerms of any applicable CC&Rs with parlicularily dascribing BUYER'S
reasonable objections withih such lime periad 3s sel forlh above, BUYFR shall be deemed 16 have conclusively waivad any objection to the terms of any
CCARs affecling the PROPERTY, nothing contained herein hall conslilule a waiver of BUYER to challenge CC&Rs directly with 3 homeowner's assatiation
g'llﬁ E}gsing. If BUYFR limely and teasonably objecis 16 8 term of the CC&Rs, Ihis Agreement shall lerminate, and the Earmest Manay shall be returned o

18, SURDIVISION HOMEOWNER'S ASSOCIATION: BUYER is aware that membership in a Hame Owner's Asgociation may be required and
BUYER agres 1o abide by the Adicles of Incorporalion, Bylaws and fules and regulations of the Assecialion. BUYER is further aware thal the PROPERTY
may be subject 1o assessiments levied by the Assoglalion describad in full i the Deelaration of Covanants. Conditions and Restriclions. BUYER has

reviewed Homeowner's Association Documents; [ Yes[XINol TN/A, Association lees/dues are g 15 be disclosed per

BUYER [JSELLFR ']Shared FQuaIIyL_ NJA to pay Associalion SET UP FEE of gifany _____ __ andlor

BUYER (X SELLER L_IShared Equallyl_JN/A 16 pay Associalion PROPERTY TRANSFER FEESof & andfor o

BUVER (XIBEI | LR [ 18hared Equally[_IN/A to pay Association STATEMENT OF ACCOUNT FEE of §. al cloging. Association Faes are
governad by |daha Code 55-116 and 55-1507.

17, COSTS PAID BY! The parlics agree 1o pay the lollowing ¢osis as (ndicated below- None of the casls Lo be paid by the parias in this seclion ereates
an inspection ©f performance obligalion other than siriclly for the paymeént of costs unless alhenwiss slaled. Thare may bé other eosts incurred in addilien lo
those sel lorth below: Such cosls may be required by the lender, by law. ef by olhér circumstances. Requcsted lestsfinapection repors as indicaled below
shall bz pravided 1o (ke ol party within the lime penad specifiad in Saction 10.

SELLER agrees topayupta$. . . _ - ... ... .(S0ifleft blank) of lander raguirzd repalr essts anly.
BUYER or SELLER has the aplion 1o pay any lender required rapalr casts In excess of this amaunt.
BUYER'S Initials AT/ LK yvate s %4719 . SELLER'S lnitials (______ ) ) Date
This larm is printed and disiribuled by Ihe ldaho Associalion ol REALTORS'. Inc. This lorm nas been designed and is provided for use by the teal estale profassionals who are members ol the
iaoo Assaciation of REALTORS". USE BY ANY OTHER PERSON 1S PROHIBITED, £Copyright ldaho Associstion of REALTORS'. Inc. AVl nghts resorved.
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Upon closing SELLER agrees to pay [} % of the purchase price OR [] $ (dolar amount) (N/A If left
blank) as a SELLER concession. This can be used toward lender-approved BUYER'S closing costs, lender fees, and prepaid
costs which include but are not limited to those items in BUYER columns marked below. This concession can also be used for
any other expense nat related to financing at the BUYER's discretion.

Shared | - Shared
) ___| BuvER|se11ER|Equally | NIA BUYER|SELLER |Equally | N/A

Appraisal Fee . Tille Ins. Slandard Coverage Owner's Palicy «
Appraisal Re—lnspe.cli-(;-r; Fee ’ I Title Ins. Extended Coverage

Lender's Policy — Morlgagoe Policy X
Closing Escrow T'ee - == B A x Additional Title Coverage
Lender Docum.enUProce-s-s‘i_n-g-!ée.;e T x N Domestic Well Waler Polability Test

Shall be ordered by: [ JBUYER [X]SELLER
Tax Service Fee % Domeslic Well Water Produttivily Test

_ Shall be ordered by:[ JBUYER [CJSELLER

Flood Certificalion/Tracking Fee Septic Inspections

X | shall be ordered by:[LJBUYER [x]SELLER

E;élic Pumping
X Shall be ordered by:_JBUYER [X]SELLER

Allarney Conlr-a.cl Prepa.r;-lior.v. or Reviev«lra T T SR (. Survey B
X | shall be ordered by:_JBUYER [JSELLER

Profess—io.nal Home Warranty

Lender Required Inspections

18,0CCUPANCY: RUVYER [X}does [ ldoes nat inlend 1o occupy PROPERTY as BUYER'S primary residence.

19, RISK OF LOSS OR NEGLECT: Prior to closing of this sale, all risk of loss shall remain with SELLER. Ip addition, should the PROPERTY be
materially damaged by fire, neglect, or other destructive cause prior ta closing. this agreement shall be voidabla at the option of the BUYER.

20. WALK THROUGHS: The SEILER grants BUYER and any representalive of BUYER reasonable access o conduc! two walk through inspections of
the PROPERTY NOT AS A CONTINGENCY OF THE SALE. bul for the following slaled purposes: first walklhrough shall be within ___ busingss days
{three [3] if left blank) ahter the deadline for completion of repairs agreed to a8 @ resull of lhe Buyer's Inspection Contingency for the purpose of salisfying
BUYER thai any repairs agreed lo in writing by BUYER and SELLER have been compleled. The second walkthrough shall be wilhin 3 business days
(three [3) If left blank) priot lo close of eserow. for the purpose of salislying BUYER thal PROPERTY is in substantlially the same condilion as on the data this
offer is made. Tha walk throughs slaled herein 8re nol a conlingency of the sale which might allow lermination, but rather for BUYER'S salisfaction.
BUYER'S only rocourse il unsalishied is to noily SELLER who must correcl of reclify the siluation. SELLER shall make PROPERTY available for the walk
{hroughs and a?_rnus lo accept the responsibility and exponse for making sure all the Ulililies are turned on for the walk throughs except for phone, cable and
internel. If BUYER does not conduct eifher of the walk throughs. BUYF}% specifically releases lhe SELLER and Broker(s) and heir associates of any liability
as to incomplele fepairs andlor any changed condilions.

94, SINGULAR AND PLURAL terms each include the other. when appfopriate.

29, FORECLOSURE NOTICE! If the PROPERTY descrihed above is currently involved in 8 foreclosure proceeding (pursuant (o |daha Code §45-1506)
any conlracl 81 agreemenl with the awnar or swntrs of record that Invalves the transfer of any inlorest in residential raal property, as defined in §45-
525(5)(b). ldaho Code. subjec! lo fareclosure must be in wriling and must be accompanied by and affiked la RE-42 Proparty Foreciosure Distlosure Form.

99, MECHANIC'S LIENS - GENERAL CONTRACTOR DISCLOSURE STATEMENT NOTICE: BUYER and SELLER are hereby niolified that.
subjec! to ldaho Code §45-525 of s80.. 3 "Genera! Contractor” must provide a Disclosuré Stalemenl 168 homeowner Ihal deseribas cenain rights afferded 1o
ihe homeowner {c.g. licn waivers. genceal liabilily Insurance. exiended policies of lille Insuranca. surely bonds. and sub-conlractor information) The
Disclosure Statement musl be given fo 8 homeowner prior la the General Conlraclor enlennd into any conteaet in an amaunlt sxceading 52,000 with 8
homsowner for construction, alteration, repair, 6f other Improvements ta real propédy. of with 8 residential real property purchaser fof the purchase and sale
of newly constructed propery. Such disclosure Is the responsibilily of the General Conlractor and it is Aol the duly of your agent to abtain (his information on

?;Jlt baha{ll. You ara advised to consull with any General Conlracior subject lo ldaho Code §45-525 &l seq. regarding the General Contractor Diselasure
slatemeént.

54, SALES PRICE INFORMATION: Pursuant to ldaho Code §54-2083(8)(d). 8 "sold" price of r&al proparty is At confidential elienl informatian.

95, TRANSMISSION OF BSEUMENTS: Facsimile of clecironic iransmissiort of any signed original documenl. and relransmiszion of any sigred
facsimile &t eiecironic transmission shall be the same as delivery of ap original- Al Ihe requésl &f aither the BUYER or SELLER. or (k& LENDER. or \he

Closing eompany. the BUYER and SELLER will canfirm facsimilé of eleclranic lransmilled signaturas by signing an ariginal documant.
BUYER'S Initials //f/% N4 M _yDate’’ 42719 SELLER'SItials (___ ). Data___

This form is prinicd and distributed by the ldaho Association ol RIZALTORS . Inc. This form has been designad and is provided lof use by tha real estate prolassionals who are members of the
\daho Associalion of REALTORS®. USE BY ARY OTHER PERSON IS PROHIBITED. ©Cepyrighl Idahe Associalion of REALTORS', Inc. All nghis raserved.
JULY 2018 EDITION RE-241 REAL ESTATE PURCHASE AND SALE AGREEMENT Page 5 of §

Serigl#: 033277-100155-6419005

EXHIBIT C



303
4
305

07
308
309
310
311
12
a2
314
315
316
u7
Eht:}
ne
320
3

322
323
324
325
32
27
328
329
330
I

332
313
4

335
136
kY
338
339
340
a1

349
343

345
46
M7
148
349
350
354
352
353
354
355
356
357
358
350
360
361
162
363
364
365
366
367
388
369

JULY 2018 EDITION RE-21 REAL ESTATE PURCHASE AND SALE AGREEMENT Page 6of 8
PROPERTY ADDRESS: 23452 N Derting Rd., Hayden, ldaho 83835 ) 1D#; 18-12412

26. WIRE TRANSFER WARNING: Electronic means of transferring money (i.e. ETF, wire transfer, elecironic check, direct deposit, elc...) are subject
10 sophislicaled cyber Iraud allacks. These allacks are even more prevalenl in real estate lransaclions due to the large sums of money being exchanged.
BUYER is advised that Brokerage will not provide electronic Iransfer instructions by e-mait. Following money transfer instructions conlained in an email from
any pary is inherenlly dangerous and should be avoided. BUYER agree that if BUYER use, or authorize the use of, electronic transfer of funds in a
transaclion they hereby hold the Brokerages, their agents, and the designated title and escrow company harmless from any and all claims arising out of
inaccurale Iransler instructions. fraudulent interception of said funds and/for any other damage relaling to the conduct of third parties influencing the transfer
process or stealing funds.

27. BUSINESS DAYS: A business day is herein defined as Monday through Friday, 8:00 A.M. to 5:00 P.M. in the local time zone where the subject real

PROPERTY is physically localed. A business day shall not include any Saturday or Sunday. nor shall a business day Include any legal hcliday recognized

by the stale of idaha as found in Idaha Code §73-108. If the time in which any act required under this agreement is to be performed is based upon a

business day calculation, then it shall be computed by excluding the calendar day of execution and including the lasi business day. The first business day

zha!l be lge first business day after the date of execulion. If the Iasl day is a legal holiday, then the time for performance shall be the next subsequent
usiness day.

28. CALENDAR DAYS: A calendar day Is herein defined as Monday through Sunday, midnight to midnight, in the local ime zone where the subject real
PROPERTY is physically iocated. A ealendar day shall include any legal holiday. The time in which any act required under this agreement is to be performed
shall be compuled by excluding the dale of execution and including the last day, thus the first day shall be the day after the date of execution. Any reference
to "day” or "days" in this agreement means the same as calendar day. unless specifically enumerated as 3 "business day.”

29. ATTORNEY'S FEES: If either party initiales or defends any arbitration or legal action or proceedings which are in any way connected with this
Agreement. the prevailing parly shall be entitled lo recover from the non-prevailing pary reasonable costs and allorney's fees, including such costs and fees
on appeal.

30. DEFAULT: If BUYER. defaults in the performance of this Agreement, SELLER has the option of: (1) accepting the Earnest Money as liquidated
damages or (2) pursuing any other lawful right and/er remedy to which SELLER may be entitied. If SELLER ¢lects to proceed under (1), SELLER shall make
demand upon the holder of the Earnest Money, upon which demand said holder shall pay from the Earnest Money the costs incurred by SELLER'S Broker
on behalf of SELLER and BUYER related lo the transaction. including. withoul limitation. the costs of title insurance, escrow fees, appraisal, credit report
fees. inspection fees and allomey's fees; and said holder shall pay any balance of the Earnest Money, one-half to SELLER and one-half to SELLER'S
Broker, provided that the amount 1o be paid fo SELLER'S Broker shall nol exceed the Brokers agreed-to commissinn. SELLER and BUYER specifically
acknowledge and agres that if SELLER elecls 16 aceept the Earnest Money as liquidated damages, such shall bs SELLER'S sole and exclusive remedy, and
such shall not be considered a penally or forfeilure. However, in the event the pafties mutually agree in writing that the Eamest Money shall become non-
refundable, said agrcement shall not be considered an election of remedies by SELLER and the nén-refundable Eames! Money shall not conslitute
liquidated damages: nor shall it acl as a waiver of other remedies. all of which shall be available to SELLER; il may however be used to offsel SELLER'S
damagas. If SCLITR elagls to progeed under (2), the holder of the Earnesl Money shall be enlitled 1o pay the costs incurred by SELLER'S Broker on behalf
of SELLER and BUYER relaled to the transaclion. including. without limitation. the eosls of brokerage foe, litle insurance, escrow feas, appraisal. eradit
repor fezs. inspeclion lees and altornay's fees, with any balance of the Faraest Moriey 1o be held pending resolution of the matter. If SELLER dafailts,
having approved said sale and falls to consummale the same as herein agreed, BUYER'S Earnest Money deposil shall ba returned to him/her and SELLER
shall pay for the costs of litle insurance, escrow fees, appraisals, eredit repont fees, inspeclion fees. brokerage fees and atlorney's lees, if any. This shall not
be considered as a waiver by BUYER of any other iawful right or remedy to which BUYER may bz entilled.

31, EARNEST MONEY DISPUTE / INTERPLEADER: Nolwithstanding any lermination of breach of this Agreement. BUYER and SELLER agree thal
in the event of any conlroversy fegarding the Eamest Money and things of value held by Broker or elosing company, Brokar may reasonably rely on the
lerms of this Agreament or other wrillen documents signed by boll parlies 1o determing how to disburse the disputed money. However, Broker or elosing
company shall nol be required to take any action bul may await any proceeding. or al Broker's or elosing company's optian and sole discretion. may
intefplead all paclies and deposit any moneys or things of value into a ¢ourl of competent jurisdiction and shall recover all costs which were incufred ag 2
resull of the dispute including, but not limiled 1o, reasonable attorney's fees. If either paities’ Broker incurs attomey's fees as a result of any Eames! Morey
dispute. whather or nat formal laga) action s laken, said Broker is enlitled 1o recover aetual fees inauried from alther BUYER or SELLER,

32, COUNTERPARTS: This Agreement may be executed in counterparts. Execuling an agreement in counterparts shall mean the signature of two

identical copies of Ihi: same agreement. Fach identical copy of an agresmen igned in counterparts is deamed ta ba an original, and all identical eopies
shall togathar constitute one and tha same instrament.

33, "NOT APPLICABLE" DEFINED: The lelters "nfa.” "N/A" "n.a.." and "N.A.” a8 used herein are abbrevialions of the lem "not applicable.” Where this
agraemeiil uses the larm "ol applicable” or an abbreviation thereol, it shall ba evidance that the panies have contemplated cerain Iacls or condilians and
have delermined that such facls or conditions do not apply 16 the sgraement of IFansaction herein.

34, SEVERABILITY: I the ease thal any ena ar more of the provisions contained ift this Aareement. oF any application thereof, shall be iAvalid. illega! or
unenforceable in any raspect. the validity, lagality of enlarceability of the remaining provisions shall nal ip any way be affectad or impairad theraby.

BUYER'S izl 2 W L yoae -2 T7-/F SELLER'S Initials { ) ) Date

This lorm is prinicd and disirbuted by the ldaho Associativn of REALTORS | Inc. This foem has bean designed and is provided lor use by the raa! pstalo prolossinnals who are of the
Idaho Asseciation of REALTORS'. USE BY ANY OTHER PERSON IS PROHIBITED, £Copynghl ldaha Associalion of REALTORS', Ine. All rights reserved.
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35. REPRESENTATION CONFIRMATION: Check one (1) box in Section 1 and one (1) box in Section 2 below to confirm that in this transaction, the
brokerage(s) involved had the following relationship(s) with the BUYER(S) and SELLER(S).

Section 1:

A. The brokerage working with the BUYER(S) is acting as an AGENT for the BUYER(S).

The brokerage working with the BUYER(S) Is acting as a LIMITED DUAL AGENT for the BUYER(S), without an ASSIGNED AGENT.

[0 C. Thebrokerage working with the BUYER(S) is acting as a LIMITED DUAL AGENT for the BUYER(S) and has an ASSIGNED AGENT
acting solely on behalf of the BUYER(S).

O o. The brokerage working with the BUYER(S) is acting as a NONAGENT for the BUYER(S).

@

A. The brokerage working with the SELLER(S) is acting as an AGENT for the SELLER(S).
[ B. The brokerage working with the SELLER(S) is acting as a LIMITED DUAL AGENT for the SELLER({S), without an ASSIGNED AGENT,
O cC. The brokerage working with the SELLER(S) is acting as a LIMITED DUAL AGENT for the SELLER(S) and has an ASSIGNED AGENT
acting solely on behalf of the SELLER(S).
] 0. The brokerage working with the SELLER(S) is acting as a NONAGENT for the SELLER(S).

Each party signing this document confirms that he has received, read and understood the Agency Disclosura Brochure adopled or approved by the Idaho
real estate commission and has consented to the relalionship confirmed above. In addition, each party confirms that the brokerage's agency office policy
was made available for inspection and review. EACH PARTY UNDERSTANDS THAT HE IS A "CUSTOMER" AND IS NOT REPRESENTED BY A
BROKERAGE UNLLSS THERE IS A SIGNED WRITTEN AGRECMENT FOR AGENCY REPRESENTATION.

36. CLOSING: On or before the closing date, BUYER and SFILFR shall deposil with the closing ¢company all funds and instruments necessary lo
complete this transaclion. Closing means the date on which all documents are either recorded or accepted by an eserow agent and the sale
procseds are available to SELLER. The closing shall be no later than {Date) June 7, 2019 ; .

The pariies agree thal the CLOSING COMPANY for this transaction shall be First American Title Company
localed at 1866 N Lakewood Drive, Coeur d'Alane, ldaho 83814

If & long-terrn escrow ! colleclion is involved. then the long-term nseraw halder shall be

37, POSSESSION: BUYER shall be entitled to possession [§upon closing ot (Jdate time 5:00 aM.XIPM.

38, PRORATIONS: Propcrty laxes and water assessmenis (using the last available assossment a8 2 basis), rents collected, inferest and reserves, liens.
encumbrances or obligations assumed, and ulilities shall be prorated [x}upon clesing of as of [ Jdate
BUYER 1o teimburse SELLER for fuel in tank [] Yes [X] No |_] N/A. Dollar amount may be delermined by SELLER's suppller,

39, ASSIGNMENT: This Agreement and any righls of inlerests created herein[_Jmay [XJmay nol be sold, transferred. o otherwise assigned.

40. ENTIRE AGREEMENT: This Agreement including any addrndums ar exhibits, constilutes the enlirs Agreement between the parties respectind the
matters set farth and supersedes all prior Aareements balween the parlies respecling such malters, This Agreefent may be modified only by 8 wiitlan
agreement sianed by each of tha pamries,

41, TIME IS OF THF FSSFNCF IN THIS AGREFMENT.

42, AUTHORITY OF SlGNATORV‘ If BUYER or SELLER is a corporallon. Darlnershlp. trust, estate, or other entity, the person execuling this

43. ACCEPTANCE: This nffer may be revoked at any time prior lo acceplance and is made subject lo acceptance an &f before
(Date) May 27,2010 _al {Local Time in which PROPERTY is localed)5:00____ DIAM.KIP.M.

BUVERS initats Y22~ 1 L ) vate? 42719 . SELLER'S Initials ( X ) Date

Thas formy is prinles: und distnbuled by tha ldaha Assaciation ol REALTORS'. Inc. This lnrm has boon designod Br\d ra pravided loe use by the rea! sslale professionals who are bers of (he
Idaho Assoaation of REALTORS®, USE BY ANY OTHER PERSON IS PROHIBITED. ©Copyright idaho Associalion of REALTORS', tne. Al vights reserved.
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44. BUYER'S SIGNATURES:

[] SEE ATTACHED BUYER'S ADDENDUM(S):
[J SEE ATTACHED BUYER'S EXHIBIT(S): __ ___

(Specify number of BUYER addendum(s) atlached.)
_ (Specify number of BUYER exhibil(s) attached.)

' [')BUYER does cureptly hold an active Idaho real estate license. [ JBUYER is related to agent.
\éUYER Signature ‘M%” /1-4‘:,« . BUYER (Print Name) Arthur V Gideon
Date _é//t V/ 2 _Time 4 L E OAM. ®RM.  Phone# cell#_(509)52/-606F
Address 2690 State Route 187 o EMail V- Kingiddeon @ frontier: com
City London State OH __2ip43140 Fax #

| .]BUYER does currently hold an active Idaho real estate license. [[] BUYER is related to agent.
VEUYER Signature %Zﬁ :(:A;Eﬂ ¢ (‘222 .,ﬁg{ggg___ BUYER (Print Name) Katherine M Gideon
vate_4-27-/9 i Time_//+AF ___OAM.PPM.  Phone # Ceu#_((bﬂ/) EO/-2/30
Address 2690 State Route 187 o ... E-Mail kathyg1956@gmail.com
City London . State OH __ 7ip 43140 ... Fax#

45, SELLER'S SIGNATURES: On this date, IWe hereby approve and accepi the transaction set forlh in the above Agreement and agree to carry oul all
tha terms thereol on the part of the SELLER.

C]SIGNATURE(S) SUBJECT TO ATTACHED COUNTER OFFER
[ISIGNATURE(S) SUBJECT TO ATTACHED ADDENDUM(S) # .

() SIGNATURE(S) SUBJECT TO ATTACHED EXHIBIT(S)# _

{ 1SELLER does currently hold an active Idaho real esiate license. [JSELLER is related to agent.
SELLER Signature - SO I} SELLER {Print Name)___ -
Date __. . _Time____ DAM.OPM Phone # Call #
Addrass __ o E-Mail
City o Slate ___ _ Zip________ .. Fax#._
CONTRACTOR REGISTRATION # (if applicable), _____ .

[ SELLER does currently hold an active ldaho teal estate license. ) SELLER Is related to agent,
SELLER Slgnature. e e SELLER (Print Nama)
Date Tirme CIAM. (OP.M. Phone # Call #
Addrass _ . R s S i s E-MAY
City ___ oo SBWte__ _Zip____.____ ... Fax#

CONTRACTOR REGISTRATION # {if appllcable) ... ... .. ___

LATE ACCEPTANCE
If aceeptance of lhis offer is raceived after the time specified, it shall nat be binding on the BUYER unlass BUYER approves of said
aceaptanee within ... calendar days (thres (3] if laft blark) by BUYER initialing HERE { X ) Date
If BUYER timaly approves of SELLER's lale acceptance, an initialed copy of this page shall be immadiately delivered 1o SELLER.

This torat is prated and dislributéd by tha ldaha Associalion of RFALTORS | Inc. This faem has heen designed and is provided lor use by 1hé real aslala prolessionals whe are members of the
Yca-o Associalion ol REALTORS’. USE BY ANY OTHER PERSON IS PROHIBITED. (g, ,Em Idaho Asseciation of REAL.TORS'. Inc. Al rights reserved Page 8 of 8
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THIS IS A LEGALLY BINDING CONTRACT, READ THE ENTIRE DOCUMENT, INCLUDING ANY ATTACHMENTS, @m. =
HEALTORS' IF YOU HAVE ANY QUESTIONS, CONBULT YOUR ATTORNEY AND/OR ACCOUNTANT BEFORE SIGNING. -

Today's Date:Aprll 28, 2019

This is an ADDENDUM to the [X] Purchase and Sale Agreement [ JOther .
("Addendum” means lhat the information below is added material for the agreamen {such 8s lisls or descriplions) andlor means the form is
being used lo change, comecl o revise the agreement {such as modification, addition or deletion of a term}).

AGREEMENY DATED: April 28, 2019 1D #18-12412
ADDRESS:23452 N Derting Rd

BUYER(s):Arthur V and Katherine M Gldeon

SELLER({S):Brian Farley
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STATEOF iDAH@ .'
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

ARTHUR V. GIDEON and KATHERINE
M. GIDEON, husband and wife,

Plaintiffs,
V.

BRIAN T. FARLEY and PAMELA
FARLEY, husband and wife, Case No. CV28-20-2706
Defendants. Memorandum Decision and
Order Re: Plaintiffs’ Motion
for Partial Summary

Judgment

BRIAN T. FARLEY and PAMELA
FARLEY, husband and wife,

Counterclaimants,

V.

ARTHUR V. GIDEON and KATHERINE
M. GIDEON, husband and wife,

N’ Nt N N N N N St N N N N N e S S Nt Nut ot Nt w am? am Sww o’

Counter Defendants.
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I INTRODUCTION
Plaintiffs’ (hereinafter “Plaintiffs” or “Gideons”') Motion for Partial Summary

Judgment seeks to establish the following:

o Defendant (hereinafter “Defendant™ or “Farley” when referring to Brian
Farley and “Defendants” when referring to Brian and Pamela Farley)

breached the purchase and sale agreement;

e The documents Farley recorded after the title inspection contingency are
void;

e The documents Farley recorded after the title inspection contingency
constitute a slander of title;

e Plaintiffs have an easement by implication from prior use to the lower well;

e The power, water, water rights, and infrastructure comprising the lower
well are owned by Plaintiffs.

IL EVIDENTIARY OBJECTIONS
Plaintiffs object to certain portions of the Declaration of Brian Farley (filed
11/19/20).

When considering evidence presented in support of or opposition to a
motion for summary judgment, a court can only consider material which
would be admissible at trial. Petricevich v. Salmon River Canal, Co., 92
ldaho 865, 869, 452 P.2d 362, 366 (1969); L.R.C.P. 56(e). Thus, if the
admissibility of evidence presented in support of a motion for summary
judgment is raised by objection by one of the parties, the court must first
make a threshold determination as to the admissibility of the evidence
“before proceeding to the ultimate issue, whether summary judgment is
appropriate.” Bromley v. Garey, 132 Idaho 807, 811, 979 P.2d 1165, 1169
(1999) (quoting Ryan v. Beisner, 123 ldaho 42, 45, 844 P.2d 24, 27
(Ct.App.1992)).

' When referring to the singular “Gideon,” the Court is referring to Arthur Gideon.

Memorandum Decision and Order Re: Plaintiffs /Buyers’ Motion for Partial Summary

Judgment - 2
EXHIBIT D



Gem State Ins. Co. v. Hutchison, 145 1daho 10, 14, 175 P.3d 172, 176 (2007).
A trial court’s decision on a motion to strike is governed by an abuse of discretion
standard. E.g., Jensen v. State, 139 Idaho 57, 61, 72 P.3d 897, 901 (2003).

The Court rules on Plaintiffs’ objections as follows:

1. 99: Attached hereto as Exhibit C is a true and correct copy of my claim
to the Idaho Dept. of Water Resources website, showing Parcels S, T
and I had a shared interest in the Lower Well. This claim was
subsequently granted.

Plaintiffs argue that Ex. C is inadmissible hearsay and that Farley’s assertions are
legal conclusions. Exhibit C is subject to the hearsay exception for public records under
LR.E. 803(8). To the extent Farley states legal conclusions about what Ex. C shows, the
Court disregards such legal conclusions and looks to Ex. C itself.

2. 9 10: In January of 2018, in anticipation of selling Parcel I, I filed an
amendment with the IDWR transferring the point of use for the water
from the Lower Well to Parcels S and T. In other words, at that time
Parcel 1 had no right to the water from the Lower Well. Attached
hereto as Exhibit D is a true and correct copy of a printout from the
Idaho Dept. of Water Resources website, showing the amendment |
filed.

Plaintiffs argue that Ex. D is inadmissible hearsay and that the assertions are legal
conclusions. Again, Exhibit D is subject to the hearsay exception for public records under
I.R.E. 803(8). To the extent Farley states legal conclusions about what Ex. D shows, the
Court disregards such legal conclusions and looks to Ex. D itself.

3. € 12 (Plaintiffs identify as § 11): Notably, the First Amended CC&R’s

could not be recorded until the boundary line adjustment was complete
and recorded.
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Plaintiffs argue this is a legal conclusion. To the extent Farley states a legal
conclusion, such conclusion is disregarded. The Court takes the statement as Farley

explaining his reasoning behind his actions.

4. 9 14: The Disclosure Statement requires that I (the Seller) certify that
the information is true and correct to the best of the [sic] my knowledge
“as of the date signed by the Seller.”

Defendants argue this is a legal conclusion. To the extent Farley states legal
conclusions about what the Disclosure Statement shows, the Court disregards such legal
conclusions and looks to the Disclosure Statement itself.

5. 9 16: When I filled out the Disclosure Statement, this was a true
statement because Parcel I only had a right to the water from the Upper
Well and the “private system” consisted of the connected 3,000-gallon
concrete cistern and filtration system for the house.

Plaintiffs argue this is a legal conclusion. To the extent Farley states a legal
conclusion, such conclusion is disregarded. The Court takes the statement as Farley
explaining his reasoning behind his actions.

6. 4 17: Parcel I did not have a shared well interest in the Lower Well at
this time (as alleged by the Gideons) because the First Amended
CC&Rs had not yet been recorded and the only point of use for the
Lower Well were on Adjusted Parcels S and T. See Exhibit D.

Plaintiffs argue this is a legal conclusion. To the extent Farley states a legal
conclusion, such conclusion is disregarded. The Court takes the statement as Farley

explaining his reasoning behind his actions.

7. 420: As of April 27, 2019, the only water rights appurtenant to Parcel
I were to the Upper Well.
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Plaintiffs argue this is a legal conclusion. To the extent Farley states a legal
conclusion, such conclusion is disregarded. The Court takes the statement as Farley

explaining his reasoning behind his actions.

8. € 24: Although Arthur Gideon claims that he “personally observed
that Parcel I was served by the two wells,” this is impossible. Mr.
Gideon could not “observe” the pipe which travels underground from
the Lower Well to the Reservoir and I never exposed this pipe for Mr.
Gideon during our walkthrough.

Plaintiffs argue this statement lacks foundation because the mere fact that Farley
didn’t show Gideon buried pipes does not establish that Gideon could not have otherwise
observed that the Property was served by two wells. On summary judgment, the Court
does not judge the credibility of the testimony. Such statement simply illustrates an issue
of fact as to whether Arthur Gideon observed that Parcel I was served by both wells.

9. € 25: “.. the First Amended CC&R’S contain the following...
[paraphrasing content of a document]

Plaintiffs argue that the best evidence rule requires the Court consider the document
itself rather than what Farley says about it. The Court will look to the First Amended
CC&Rs to determine what is contained therein.

10. 4 26: [Statements about what the Gideons noticed at their first attempt
at closing]|

Plaintiffs argue the statements in § 26 lack foundation for how Farley knew what
the Gideons knew or didn’t know and what occurred at closing. Objection sustained.

11. 9 30: I was not willing to close until I was assured the Gideons agreed
to do so without having a copy the First Amended CC&R’s. Ms.
Spridgeon subsequently informed me that she had called the Gideons
and they had told her to proceed with closing and that they would
receive a copy of the First Amended CC&Rs later that day when I met
them at Parcel L In light of that information, I proceeded to close.
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Plaintiffs argue this contains multiple levels of inadmissible hearsay. The
statements by Ms. Spridgeon about the Gideons are taken to show the effect they had on
Farley and Farley’s willingness to close rather than for the truth of the matter asserted
(whether the Gideons were in fact willing to proceed).

12. €9 33-34: [statements that Gideons paid a portion of the electric bill for
the Lower Well even after dispute arose with Farley]

Plaintiffs argue this is irrelevant to any material issue. The Court finds such
testimony not relevant to any material issue on this motion and will not consider it.

III. FACTS

This case revolves around a real property transaction. Plaintiffs purchased a parcel
of property in Hayden from Defendants. Declaration of Arthur Gideon, 11 3-4 (filed
11/5/20). Defendants also own several other parcels in the vicinity. Id. at § 5.

The property is actually serviced from two wells. Id. at § 7. The “upper well” is
located near Plaintiffs’ residence and is connected to a 3,000 gallon concrete reservoir. /d.
at 7 8. The “lower well” is located on one of Defendants” other parcels and is connected
to the reservoir and Plaintiffs’ property via a waterline. Id. at § 9. Presently, both wells
form a single, interconnected water system for Plaintiff’s property. Id. at Y 10.

When Defendant listed the parcel for sale, he identified the water source as a
“private system; private well” on the MLS listing service. Id. at § 6. In connection with
the listing, Defendants completed a RE-25 Seller’s Property Condition Disclosure Form.
Id. at ] 13. On the disclosure form, Defendants checked boxes indicating that domestic,
landscape, and irrigation water were provided by a “private system.” Id. at § 14. In the
other remarks section of the disclosure form, Defendant wrote “Well 3000 gal buried

concrete reservoir.” Id. at 9 14. Additionally on the disclosure form, Defendants checked
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boxes indicating “no” for “shared well” and “shared well agreement.” Id. at 14, In
another section of the disclosure form, Defendants checked boxes indicating that there
were not “any conditions that may affect your ability to clear title such as ... restrictive

covenants,” and that the property had not been surveyed since Defendants owned it. Jd. at

q15.

The parties entered into a purchase and sale agreement (“the Agreement™). Id. at T

17, Ex. D. The Agreement contains the following relevant terms:

WATER RIGHTS: Any and all water rights including but not limited to
water systems, wells, springs, lakes, streams, ponds, rivers, ditches, ditch
rights and the like, if any, appurtenant to the PROPERTY and owned by
SELLER are included in and are part of the sale of this PROPERTY, and
are not leased or encumbered unless otherwise agreed to by the parties in
writing,

TITLE CONVEYANCE: Title of SELLER is to be conveyed by warranty
deed, unless otherwise provided, and is to be marketable and insurable
except for rights reserved in federal patents, state or railroad deeds, building
or use restrictions, building and zoning regulations and ordinances of any
governmental unit, and rights of way and easements established or of
record. Liens, encumbrances or defects to be discharged by SELLER may
be paid out of purchase money at date of closing. No liens, encumbrances
or defects . . . to which title is taken subject to. Exist, unless otherwise
specified in this Agreement.

PRELIMINARY TITLE COMMITMENT: Within S business days . . . of
final acceptance of all parties, [x] SELLER . . . shall furnish to BUYER a
preliminary commitment of a title insurance policy showing the condition
of the title to said PROPERTY. BUYER shall have 2 business days . . . after
receipt of the preliminary commitment within which to object in writing to
the condition of the title as set forth in the preliminary commitment. If
BUYER does not so object, BUYER shall be deemed to have accepted the
conditions of the title. If BUYER does not so object, BUYER shall be
deemed to have accepted the conditions of the title. It is agreed that if the
title of said PROPERTY is not marketable and cannot be made so within
[2] business days . . . after SELLER’S receipt of a written objection and
statement of defect from BUYER, then BUYER’S Earnest Money deposit
shall be returned to BUYER and SELLER shall pay for the cost of title
insurance cancellation fee, escrow and legal fees, if any.

Memorandum Decision and Order Re: Plaintiffs/Buyers’ Motion for Partial Summary

Judgment - 7
& EXHIBIT D



COVENANTS, CONDITIONS AND RESTRICTIONS (CC&Rs): As part
of the BUYER’S inspection of the PROPERTY as set forth in Section 10,
BUYER is responsible for obtaining and reviewing a copy of any CC&Rs
which may affect the PROPERTY. BUYER shall have 5 business days . . .
to review any CC&RS that may affect the PROPERTY. Unless BUYER
delivers to SELLER a written and signed objection to the terms of any
applicable CC&RS with particularity describing BUYER’S reasonable
objections within such time period as set forth above, BUYER shall be
deemed to have conclusively waived any objection to the terms of any
CC&RS affecting the PROPERTY... If BUYER timely and reasonably
objects to a term of the CC&RS, this Agreement shall terminate and the
interest money shall be returned to BUYER.

ENTIRE AGREEMENT: This Agreement including any addendums or

exhibits, constitutes the entire Agreement between the parties respecting the

matters set forth and supersedes all prior Agreements between the parties

respecting such matters. This Agreement may be modified only by a written

agreement signed bv each of the parties.
See id., Ex. D.

After executing the Agreement, but prior to closing, Gideon inspected the property.
Id. at 9 24. During the inspection,. Gideon alleges he asked Farley about the property’s
water sources, and Farley represented that the property was served by two wells, with the
Upper well producing 2 gal/min and the lower well producing 5 gal/min. Id. at § 27.
Gideon personally observed that the property was served by the two wells, although such
assertion is disputed. Id. at § 28; Declaration of Brian Farley, § 24 (filed 11/19/20).

As contemplated by the Agreement, within 5 days of the accepted offer, the
Gideons received and reviewed a preliminary title commitment, which did not disclose that
the lower well was shared, nor did it disclose any recently recorded CC&Rs (the most

recent shown being the Pleasant View CC&Rs from 2017). Declaration of Arthur Gideon,

€30-31. After that 5-day title inspection period but one week prior to closing, the Gideons
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contend Farley recorded a set of First Amended CC&Rs on 5/31/19, which Plaintiffs

contend had the following effects:

e C(Created a non-exclusive easement for utilities, ingress and egress easement
along a strip of land 30° wide following the eastern boundary of the
Property being purchased by the Gideons (identified as “Adjusted Parcel
‘1°). See Amended Complaint, Ex. F, p. 2.

e Created a drainfield easement, the cost and maintenance of which was
declared to be the sole responsibility of the owner or person using the
easement. /d. at pp. 3-4.

e Created a shared-well system, requiring that the Gideon Parcel share the

Lower Well with the owner of Adjusted Parcel “T” (Brian Farley owns that

parcel). It also limited the water use to domestic household, livestock and

landscaping. Further, it acknowledges an insufficient water supply to serve
both users, and provides that when this occurs, Farley’s use is supposed to
abate so that the Gideon Parcel has exclusive use “until such time as there
is an excess capacity for domestic use for Adjusted Parcel “I” [Gideon

Property] at which time Adjusted Parcel “T” [Farley Property] would again

be able to use the well.” It further provides that the shared expenses would

not be shared while the Gideons were exclusively using the well. /d. at pp.

4-5.

Reserved (by implication, if not express) an easement to benefit Farley’s
property, because Farley’s use of the well water pulls it from the Gideons®
reservoir, which they believed would only serve their own purposes when
they purchased the property. Now they are holding water for Farley’s use,
storage, and transportation through their property. /d. at pp. 4-5.

Forces the Gideons to share equally with Farley the operational costs of the
Lower Well, unless there is a period where Farley could not use it due to
inadequate water. Id. at p. 5.

Reserved a generic and general “access easement” for the benefit of the
“Declarant” (Farley) so he can complete development. Id. at p. 5.

Imposes on the Gideons an obligation to share responsibility for
maintenance, repair and replacement of piping and electricity. /d. at p. 5.

Imposes legal obligations on the Gideons to comply with the requirements,
and threatens court enforcement for failure to adhere to requirements, as
well as an award of attorney fees to the prevailing party. /d. at p. 6.

Declaration of Arthur Gideon, § 35.

Closing occurred 6/7/19, and the Gideons took possession on that day. Id. at {37,
39. At closing, the Gideons received a copy of the preliminary title commitment, which
did not show the First Amended CC&Rs as an exception. Id. at § 38. On the same day,
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Farley met the Gideons to show them how to operate certain components, but did not
disclose the First Amended CC&Rs and did not provide a copy to the Gideons. /d. at § 40.

Farley delivered a copy of the First Amended CC&Rs for the first time at the end
of July 2019. Id. at § 41.

Defendant contends that in January 2018, he filed an IDWR amendment restricting
use of the lower well to parcels S and T, so the Gideon parcel had no right to water from
the lower well. Declaration of Brian Farley, § 10, Ex. D. In June 2018, in anticipation
of selling the Gideon parcel and developing the other lots, Farley began having lot lines
adjusted and legal descriptions drafted by Meckel Engineering and Surveying. Id. at§11.
At approximately the same time, Farley hired attorney Michael Reagan to draft the First
Amended CC&Rs with the purpose of granting a shared interest in the lower well back to
the Gideon parcel. Id. at § 12. Farley contends the First Amended CC&Rs could not be
recorded until the boundary line adjustment had been completed and recorded. Id.

Farley contends the information on the disclosure statement was true and correct
as of the date signed. Id. at Y] 14. Specifically, Farley indicated that Parcel I had a private
system which, in the remarks section, he described it as “Well, 3,000 gal. Buried Concrete
Reservoir.” Notably, Farley used the word “Well” to describe the single well on Parcel 1.
Id. at Y 15. Farley contends this was true when he signed the disclosure because Parcel |
only had a right to the water from the Upper Well and the “private system” consisted of
the connected 3,000-gallon concrete cistern and filtration system for the house. Id. at§ 16.
Farley further contends the Gideon parcel did not have a shared well at that time because

the First Amended CC&Rs had not yet been recorded and the only points of use for the
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Lower Well were on Adjusted Parcels S and T. Id. at § 17. Farley contends that the
disclosure statement was not part of the Agreement.

During a tour with the Gideons’ realtor, Patti Ellis, Farley alleges he informed Ellis
that Parcel I was serviced by the Upper Well, and that there was another well on Parcel V
which would be designated as a shared well after Meckel Engineering completed its
boundary line adjustment and the First Amended CC&Rs were recorded. Id. at § 18.

While the Agreement provided that all appurtenant water rights were included as
part of the sale, Farley maintains that as of April 27, 2019, the only water right appurtenant
to Parcel 1 was the Upper Well. /d. at § 20.

During a walkthrough on 5/2/20 [sic?], Farley alleges he told Gideon about the
existence of the Lower Well and his intent to include, as part of the sale, a priority one-
half interest in the Lower Well. /d. at § 21.

Farley states that boundary line adjustments were completed in late May 2019, and
thereafter the First Amended CC&Rs were finalized and recorded 5/31/19. Id. at § 25.

During closing on 6/7/19, Farley contends he realized the First Amended CC&Rs
were not part of the title report and notified the title officer. /d. at ] 28-29. Farley alleges
he was unwilling to close until he was assured the Gideons agreed to do so without a copy
of the Amended CC&Rs, but the title officer represented that the Gideons had told her to
proceed with closing and that they would receive a copy later that day when they met
Farley at the property. Id. at § 30. Farley then states he delivered the First Amended

CC&Rs to the Gideons later that afternoon. /d. at  31.
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IV.  STANDARDS

Summary judgment is proper “if the movant shows that there is no genuine dispute
as to any material fact and the movant is entitled to judgment as a matter of law.” I.R.C.P.
56(a). “When considering whether the evidence in the record shows that there is no
genuine issue of material fact, the trial court must liberally construe the facts, and draw all
reasonable inferences, in favor of the nonmoving party.” Liberty Bankers Life Ins. Co. v.
Witherspoon, Kelley, Davenport & Toole, P.S., 159 1daho 679, 685, 365 P.3d 1033, 1039
(2016). The moving party has the burden of establishing there is no genuine issue of
material fact. Warttenbarger v. A.G. Edwards & Sons, Inc., 150 Idaho 308, 317, 246 P.3d
961, 970 (2010).

“If the moving party has demonstrated the absence of a question of material fact,
the burden shifts to the nonmoving party to demonstrate an issue of material fact that will
preclude summary judgment.” /d. (citations omitted). The nonmoving party must present
evidence contradicting that submitted by the movant, and which demonstrates a question
of material fact. Kiebertv. Goss, 144 ldaho 225,228, 159 P.3d 862, 865 (2007). However,
“[a] mere scintilla of evidence or only slight doubt as to the facts is not sufficient to create
a genuine issue of material fact for the purposes of summary judgment.” Wright v. Ada
Cnty., 160 Idaho 491, 495, 376 P.3d 58, 62 (2016) (citing Finholt v. Cresto, 143 1daho 894,
897, 155 P.3d 695, 698 (2007)).

The facts in the record are to be liberally construed in favor of the party opposing
the motion. G & M Farms v. Funk Irr. Co., 119 Idaho 514, 517, 808 P.2d 851, 854 (1991).
The opposing party cannot rest upon mere allegations or denials, but the party’s response,

by affidavits or otherwise, must set forth specific facts showing that there is a genuine issue
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of material fact. Smith v. Meridian Joint School District No. 2, 128 1daho 714, 719, 918
P.2d 583, 588 (1996); G & M Farms, 119 1daho at 517, 808 P.2d at 854; Edwards v.
Conchemco, Inc., 111 Idaho 851, 853, 727 P.2d 1279, 1281 (Ct. App. 1986); LR.C.P. 56.

“Ordinarily, this Court liberally construes all disputed facts and draws all
reasonable inferences and conclusions supported by the record in favor of the nonmoving
party.” Hoffer v. Callister, 137 1daho 291, 293, 47 P.3d 1261, 1263 (2002). “However,
where the evidentiary facts are undisputed and the trial court rather than a jury will be the
trier of fact, summary judgment is appropriate, despite the possibility of conflicting
inferences because the court alone will be responsible for resolving the conflict between
those inferences.” Id.

V. ANALYSIS

A. Breach of Contract

“The elements for a claim for breach of contract are: (a) the existence of the
contract, (b) the breach of the contract, (c) the breach caused damages, and (d) the amount
of those damages.” Safaris Unlimited, LLC v. Von Jones, 158 Idaho 846, 850, 353 P.3d
1080, 1084 (2015).

“Interpretation of a contract begins with the document's language. The parties’
intent should be ascertained from the contract's language.” Greenwald v. Western Surety
Co., 164 1daho 929, 938 (2019) (citations omitted). “Interpreting an unambiguous contract
is an issue of law subject to free review.” Id. at 939 (citation omitted). *“[A] party’s
subjective intent is immaterial to the interpretation of the contract. Instead, courts will give
full force and effect to the words of the contract without regard to what the parties of the

contract thought it meant or what they actually intended it to mean.” River Range, LLC v.

Memorandum Decision and Order Re: Plaintiffs'/Buyers’ Motion for Partial Summary

Judgment - 13
EXHIBIT D



Citadel Storage, LLC, 166 Idaho 592, 599 (2020). “Summary judgment is appropriate only
when the district court finds the contract language unambiguous as a matter of law.”
Greenwald, at 939 (citations omitted). “If the Court finds no ambiguity, the document must
be construed in its plain, ordinary and proper sense, according to the meaning derived from
the plain wording of the instrument. Interpretation of an unambiguous contract is a
question of law and reviewed de novo. River Range, at 599 (citations omitted).

“Unless they are expressly reserved in the deed or it is clearly shown that the parties
intended that the grantor would reserve them, appurtenant water rights pass with the land
even though they are not mentioned in the deed and the deed does not mention
‘appurtenances.”” Joyce Livestock Co. v. United States, 144 Idaho 1, 14, 156 P.3d 502,
515 (2007). “[T]he inquiry is whether the water rights were expressly reserved in the deed
conveying the land or whether there is clear evidence that the parties intended that the
grantor would reserve them.” Id.

Plaintiffs argue that the rights to the lower well water were appurtenant to the
property and were not reserved in the deed, so Defendants breached the Agreement by
failing to convey the rights to the lower well. Defendants argue that Plaintiffs cannot show
any breach because Defendants delivered exactly what the Agreement required.

1. €7 of the Agreement — Water Rights

The Agreement contained the following clause regarding water rights,

WATER RIGHTS: Any and all water rights including but not limited to water
systems, wells, springs, lakes, streams, ponds, rivers, ditches, ditch rights and the
like, if any, appurtenant to the PROPERTY and owned by SELLER are included
in and are part of the sale of this PROPERTY, and are not leased or encumbered
unless otherwise agreed to by the parties in writing.
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Amended Complaint, Ex. D (Y 7). Plaintiffs argue, “The water rights and well system that
were being utilized for the Property before its sale, should have been included in the sale
of the property according to the express language of the Agreement, as well as under Idaho
law. Farley’s failure to convey these rights with the sale of the land constituted a breach of
Paragraph 7 of the Agreement.” Memorandum in Support of Plaintiffs’ MPSJ, p. 16.

Defendants argue that prior to 5/31/19 (the date the First Amended CC&Rs were
recorded), the Property did not have any claim or right to the water from the Lower Well.
Defendants appear to assume they have shown as much (e.g., “As set forth above...”
Response to Plaintif-Counter Defendant’s MPSJ, p. 11). However, Defendants failed to
provide argument or authority as to why the Property had no rights to the lower well when
the Agreement was reached. Without citation to evidence or authority, Defendants argue,
“Mr. Farley could have capped the water line at any time prior to May 31, 2019, without
recourse, even if the Gideons owned Parcel I at the time.” See Response, p. 11.

Plaintiffs appear to assume that rights to the lower well were appurtenant to the
property (so they would have transferred with the sale unless expressly reserved), but
neither Plaintiffs nor Defendants have provided argument or authority to determine
whether any rights to the lower well were “appurtenant” at the time of contracting. As
such, Plaintiffs have failed to establish the absence of any genuine issue of material fact as
to whether 9§ 7 of the Agreement was breached when Defendants did not convey full rights
to the lower well.

2. Title Provisions

The Agreement provided for conveyance by warranty deed:

TITLE CONVEYANCE: Title of SELLER is to be conveyed by warranty
deed, unless otherwise provided, and is to be marketable and insurable
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except for .... No liens, encumbrances or defects ... to which title is taken
subject 1o, exists, unless otherwise specified in this Agreement.

Amended Complaint, Ex. D (Y 8) (emphasis added). It also required Sellers to provide a
preliminary title commitment, which then gave Buyers two (2) business days after receipt
to object to any condition of title set forth therein. Id., at § 9(A). Additionally, it
contemplated that buyers would have five (5) business days to review any CC&Rs and
object thereto. Id., at § 15.

From these terms, Plaintiffs argue that the Agreement is unambiguous and required
the parties to settle on the state of title within several days, and after such timelines passed,
the title to be conveyed was conclusively settled. As such, Plaintiffs argue that when Farley
recorded the First Amended CC&Rs after the Agreement was reached, he breached the
Agreement.

Defendants have not provided argument or explanation as to why they contend the
Title Conveyance clause was not breached when Farley recorded the First Amended
CC&Rs after the Agreement was reached.

The Court finds there is no genuine dispute of material fact that Farley breached
8 and 9(A) of the Agreeement when Farley recorded the First Amended CC&Rs after the
Agreement was reached, yet failed to disclose as much to the Gideons, failed to provide
copies within five (5) days, and failed to amend Farley’s prior representations that no such
encumbrances existed.

The Court further finds that the remedy for such breach shall be that the First
Amended CC&Rs shall be void as to Parcel 1, the property purchased by the Gideons.

I
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3. Disclosure form

Plaintiffs also argue that Defendants breached the Agreement via inaccurate and
uncorrected disclosure statements.

Defendants first argue that the disclosure statement was not part of the Agreement
as attached to the Amended Complaint as Ex. D, so it cannot constitute part of the
Agreement. Defendants point to the integration clause, stating that only the terms of the
Agreement and any exhibits or appendices thereto are binding on the parties and supercede
any previous agreement. See Amended Complaint, Ex. D (] 40). Defendant then asserts
that Plaintiffs failed to include the disclosure statement as part of the Agreement as alleged
in the Amended Complaint, so it cannot be part of the Agreement.

Plaintiffs counter by asserting that the disclosure form (and its contents) are part of
the Agreement via § 14, which requires that sellers shall provide a disclosure form and
represents that sellers have done so. Plaintiffs also note the requirement that “Transferor
shall amend the disclosure statement prior to closing if transferor discovers any of the (the)
information on the original statement has changed.” 1.C. § 55-2513. Plaintiffs then assert
without any specific authority that because the disclosure form was required by statute, the
form also “automatically governs all Agreements to which the disclosure requirement
applies.” Reply to Defendant’s Response to Plaintiff/Counter-Defendants’ MPSJ, p 9.

Second, Defendants appear to argue that even if the disclosure statement was part
of the Agreement, it was not breached. Plaintiffs argue that the disclosure form represented
that water for landscaping, domestic, and irrigation water was served by a “private system”
and that there was no shared well or shared-well agreement. Plaintiffs contend this was

false because the upper well is connected to the lower well and reservoir, so it is not a
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private system, and because under the First Amended CC&Rs, the lower well is shared.
Defendants emphasize that they used the singular word “well” rather than the plural, and
at the time, the property only had rights to the upper well, which was not shared (not
explained), so the disclosure form was accurate when it was completed.

The disclosure form also represented that there were not conditions affecting ability
to clear title including restrictive covenants and that the property had not been surveyed
during sellers’ ownership. Again, Defendants contend these statements were true when
the form was completed. Defendants do not explain why the disclosure form was never
amended after the First Amended CC&Rs were recorded.

The Court finds that the disclosure form itself was not a part of the integrated
Agreement, so any breach thereof does not constitute a breach of the Agreement.
Moreover, even if the disclosure form were deemed to be included in the Agreement,
Plaintiffs have not shown the absence of any genuine issue of material fact as to whether
such disclosures were inaccurate. Finally, even if there is a statutory requirement to amend
a previously correct disclosure, Plaintiffs have not established that the failure to do so
would constitute a breach of the Agreeement.

B. Equitable Conversion

The doctrine of equitable conversion is a fiction resting upon the
fundamental rule of equity that equity regards that as done which ought to
be done. Under the doctrine, an equitable conversion takes place when a
contract for the sale of real property becomes binding on the parties. The
purchaser is then treated in equity as having an interest in realty, and the
vendor an interest in personalty, that is, the right to receive the purchase
money. The doctrine was originally applied in English jurisprudence in
controversies between heirs and personal representatives of deceased
persons to ascertain whether certain property of the decedent should be
treated as realty or personalty in its devolution.
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First Sec. Bank of Idaho, Nat. Ass’n v. Rogers, 91 Idaho 654, 657, 429 P.2d 386, 389
(1967).

Such doctrine has been applied in the case of executory land sale contracts, under
which the seller holds legal title to the real property while the purchaser holds an equitable
ownership interest. See, e.g., Rush v. Anestos, 104 Idaho 630, 661 P.2d 1229 (1983). This
is so because “An installment land sale contract works an equitable conversion of the land.
The land sale contract is said to place equitable ownership in the vendee with the vendor
merely holding legal title as security for payment of the debt.” Id., at 633.

However, the transaction in this case was not a land sale contract, but rather a real
estate purchase and sale agreement. See Amended Complaint, Ex. D. As distinguished
from a land sale contract, under a real estate purchase and sale agreement, the seller/vendor
does not retain legal title beyond closing. As such, the Court finds this case distinguishable
from Rush and that the doctrine of equitable conversion does not apply in this case.

Alternatively, as explained above, Plaintiffs have failed to establish the absence of
any genuine issue of material fact as to whether Defendants breached the Agreement by
failing to convey full rights to the lower well. Although the Court found a breach of the
title provisions in the section above, such finding does not establish that the Agreement
required Defendants to convey full rights to the lower well. Therefore, Plaintiffs have not
shown the absence of a genuine material fact as to whether Plaintiffs were entitled to
receive full rights to the lower well. As such, summary judgment on Plaintiffs’ equitable
conversion claim is denied.

C. Slander of Title

«Slander of title requires proof of four elements: (1) publication of a
slanderous statement; (2) its falsity; (3) malice; and (4) resulting special
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damages.” Porter v. Bassett, 146 Idaho 399, 405, 195 P.3d 1212, 1218
(2008) (quoting McPheters v. Maile, 138 Idaho 391, 395, 64 P.3d 317, 321
(2003)). Slander is “[a] defamatory assertion expressed in a transitory
form.” Black's Law Dictionary 660 (3rd pocket ed. 2006). A “defamatory”
statement is one “tending to harm a person's reputation, [usually] by
subjecting the person to public contempt, disgrace, or ridicule, or by
adversely affecting the person's business.” Id. at 188. “Malice has been
generally defined by Idaho courts as a reckless disregard for the truth or
falsity of a statement. An action will not lie where a statement in slander of
title, although false, was made in good faith with probable cause for
believing it.” Hogg v. Wolske, 142 Idaho 549, 557, 130 P.3d 1087, 1095
(2006) (internal citation omitted) (quoting Weaver v. Stafford, 134 1daho
691, 701, 8 P.3d 1234, 1244 (2000)). Attorney fees and legal expenses
incurred in removing a cloud from title constitute Special damages for
purposes of a slander of title claim.

Weitz v. Green, 148 Idaho 851, 862 (2010).

Plaintiffs argue that after entering into the Agreement, Farley no longer possessed
legal title, so when Farley recorded the First Amended CC&Rs, he published a false and
slanderous statement with malice that resulted in damages. Plaintiffs assert the recorded
First Amended CC&Rs are false and slanderous because Farley no longer held legal title
after entering into the Agreement. Plaintiffs further argue that they were recorded with
malice because the conveyance contradicted the terms of the Agreement and Idaho law.

Again, Plaintiffs appear to assume that the First Amended CC&Rs constitute a false
and slanderous statement because Farley did not hold legal title to the relevant property at
the time they were recorded. However, Plaintiffs have not presented any evidence or
authority to establish that legal title to the property transferred to Plaintiffs as of the date
the Agreement was entered into. Rather, “[b]efore a deed can operate as a valid transfer
of title, there must be a delivery of the instrumen . Crenshaw v. Crenshaw, 68 Idaho 470,

475, 199 P.2d 264, 266 (1948). In a real property transaction via a purchase and sale
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agreement, delivery of the deed occurs at closing, which had not yet occurred when Farley
recorded the First Amended CC&Rs.

As such, Plaintiffs have failed to establish the absence of a genuine issue of material
fact as to whether the recording of the First Amended CC&Rs was false and/or slanderous.

D. Quiet Title

Again, Plaintiffs’ quiet title claim depends upon what the Agreement required and
whether it was breached. Plaintiffs have failed to establish the absence of any genuine
issue of material fact as to whether Defendants breached the Agreement by failing to
convey full rights to the lower well. Therefore, summary judgment is denied as to
Plaintiffs’ quiet title claim,

E. Easement by Necessity

In order to establish the existence of an implied easement by necessity, the
claimant “must prove ‘(1) unity of title and subsequent separation of the
dominant and servient estates; (2) necessity of the easement at the time of
severance; and (3) great present necessity for the easement.” ” We have held
that reasonable necessity is sufficient to satisfy the second element.
Reasonable necessity is “something less than” great present necessity.

A reasonable necessity for an easement may exist even if the property is not

landlocked. In determining whether reasonable necessity exists, the district

court must “balance the respective convenience, inconvenience, costs, and

other pertinent facts.”
Machado v. Ryan, 153 1daho 212, 219, 280 P.3d 715, 722 (2012) (internal citations
omitted).

Plaintiffs seek an easement by necessity in order to access and maintain the lower
well. However, Plaintiffs cite to no evidence establishing the necessity for the easement at

the time of severance. Nor have Plaintiffs cited any evidence establishing a great present

necessity for the easement. As such, Plaintiffs have failed to establish the absence of a
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genuine issue of material fact as to the necessity of the easement at the time of severance
and the present necessity for the easement.
VI. CONCLUSION
For the reasons and as set forth above, Plaintiffs’ Motion for Partial Summary

Judgment is granted in part and denied in part as follows:

¢ Breach of contract

o Summary judgment is denied as to Plaintiffs’ breach of contract claim
based on § 7 of the Agreement.

o Summary judgment is granted as to Plaintiffs’ breach of contract claim
based on Y 8 and 9(A) of the Agreement. The remedy for such breach
shall be that the First Amended CC&Rs shall be void as to Parcel I, the
property purchased by the Gideons.

o Summary judgment is denied as to Plaintiffs’ breach of contract claim
based on the disclosure form.

o Summary judgment is denied as to Plaintiffs’ equitable conversion claim.

o Summary judgment is denied as to Plaintiffs’ slander of title claim.

e Summary judgment is denied as to Plaintiffs® quiet title claim.

¢ Summary judgment is denied as to Plaintiffs’ claim for easement by necessity.

%
SO ORDERED this @ day of January, 2021.
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| certify that the foregoing was delivered as follows:

Michael Schmidt — mschmidt@lukins.com

Sheena Christman — schristman@walkerheye.com

Michael Bissell — mhbissell@campbell-bissell.com

William Hughbanks — whughbanks!campbell-bissell.com .f’;

|
[T

JIM BRANNON, Clerk of the Court, 5;;- — IO, OA / Deputy Clerk
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