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Attorneys for the Coeur d’Alene Tribe

IN THE DISTRICT COURT FOR THE FIFTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO IN AND FOR THE COUNTY OF TWIN FALLS

In Re the CSRBA

Case No. 49576

N N N N N N N N e Nt e i’

Subcase Nos. 95-9115, 95-9119 and 95-
2067

UNITED STATES’ AND COEUR
D’ALENE TRIBE’S ADDITIONAL
DOCUMENTS REGARDING JOINT
MOTION AND MEMORANDUM IN
SUPPORT OF MOTION TO
PARTICIPATE AND FOR AN ORDER
CONSTRUING SFSS AS AMENDED
CLAIMS/DIRECTOR’S REPORTS

On October 12, 2023, the Court entered an Order allowing parties that participated in the

October 11th hearing to submit “additional tables showing the elements at issue, and the Claim,

Director’s Report, and SF5 language.” Consistent with that Order, and related discussion at the



CERTIFICATE OF SERVICE

I certify that original copies of the UNITED STATES’ AND COEUR D’ALENE TRIBE’S
ADDITIONAL DOCUMENTS REGARDING JOINT MOTION AND MEMORANDUM IN
SUPPORT OF MOTION TO PARTICIPATE AND FOR AN ORDER CONSTRUING SF5S
AS AMENDED CLAIMS/DIRECTOR’S REPORTS was sent via FedEx this 24th day of
October, 2023 to:

Clerk of the District Court

Coeur d'Alene-Spokane River Basin Adjudication
253 Third Avenue North

Twin Falls, ID 83303-2707

Fax: 208.736.2121

I certify that true and correct copies of the documents listed above were sent via U.S. Post to the
party listed below on this 24th day of October, 2023.

DIRECTOR OF IDWR
PO BOX 83720
BOISE, ID 83720-0010

I certify that true and correct copies of the documents listed above will be sent via electronic
mail to the parties below on the 25th day of October, 2023.

STATE OF IDAHO AVISTA CORPORATION
Represented by: Represented by:

CHIEF NATURAL RESOURCES DIV CHRIS M. BROMLEY

OFFICE OF THE ATTORNEY GENERAL 380 S. 4™ STREET, STE 103

STATE OF IDAHO BOISE, ID 83702

PO BOX 83720 cbromley@mchughbromley.com

BOISE, ID 83720-0010

Scott.Campbell@ag.idaho.gov NORMAN M SEMANKO

David.Perkins@ag.idaho.gov PARSONS BEHLE & LATIMER

Joy.Vega@ag.idaho.gov 800 W MAIN STREET STE 1300

Sarah.Serratofeap.idaho.gov BOISE, ID 83702

NSemanko@parsonsbehle.com

K Aulenbacher@parsonsbehle.com

Rebecca. Wills@ag.idaho.gov

CITY OF COEUR D ALENE

Represented by:
CANDICE M MCHUGH
380 S4TH ST STE 103

BOISE, ID 83702
emchugh@mehughbromley.com M . @

Daniel F. McCarl
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Elements of Water Right 95-2067

End Notes

i The quantity of water for the Governor’s Right has always been interpreted to allow the State
only to prevent others from modifying lake levels, not mandate any elevation. See, Joint
Memorandum at 10-12; 23 (“the in situ right allowed the State to prevent others . . . from causing
the Lake to be held above 2128 feet or below 2120.5 feet. So long as lake level is between those
two points, the water right as claimed based on the1927 License is satisfied.”).

ii The Purpose of Use element has never included language providing for lake level maintenance.
Instead, consistent with the historical interpretation discussed above, the license provided that the
purpose of use is “preservation of said water in said lake for Scenic Beauty, health, and recreation
purposes . . . .”A purpose of use for “lake level maintenance,” particularly when coupled with the
language allowing the State to maintain the “near natural condition™ of the Lake can easily be
misinterpreted to allow the State to demand a particular elevation between 2118 and 2130, which
is an expansion of that formerly non-consumptive purpose of use. Joint Consolidated Reply at 8-
9 (explaining why the plain language of the SF5 is not consistent with the State’s arguments in
briefing and why the term “near natural” takes on a new meaning in the SF5 compared to the
director’s report). See also, n. 2, supra; Joint Memorandum at 10-12 (explaining the history
underlying the purpose of water license no. 16641).

iii A water right with an “aesthetic” purpose is consistent with the original purpose of the license
acquired by the State, which was to “preserve” the lake for a variety of non-consumptive
purposes. See, Joint Memorandum at 22; Joint Consolidated Reply at 9.

¥ See, n. 2, supra, Joint Memorandum at 22-24 (explaining why a purpose of use to “maintain”
lake level is an inconsistent expansion from the original “aesthetic” purpose of use recommended
by the Director); Joint Consolidated Reply at 8-9 (same).



