Form No0.42-1409-1 (Internet 06/21)

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

IN RE THE GENERAL ADJUDICATION CIVIL CASE NUMBER: 79576
OF RIGHTS TO THE USE OF WATER FROM Claim ID: /- 21328
THE BEAR RIVER BASIN WATER SYSTEM® Date Received: 12/ ¢l)3
Receipt No: __ ¢35~ C\V104 )
REC E 'VE D Claim Fee: 50,02 By: /i

DEC 06 2023
NOTICE OF CLAIM TO A WATER RIGHT
IDWR/Preston ACQUIRED UNDER STATE LAW

Please type or print clearly

1. Name of claimant(s) PacifiCorp Phone ( 801 ) 220-7803
Mailing address 1407 W North Temple Suite 110 Salt Lake City uT Zip 84116
Street or Box City State

Email address (optional) buffi.morris@PacifiCorp.com

2. Date of priority: (Only one per claim) 06/5/1912 (Explain priority date selected in Remarks)
Month/Day/Year (YYYY)

3. Source of water supply (Check one) Ground Water () or Other (v) (a) OVvid Creek

which is tributary to (b) Bear River

4. a. Location of point of diversion is: Township 13S . Range 43E , Section 1 ,

NE  1/40f NE 1/4, Govt. Lot __5 , BM, County of _Bear Lake

Parcel no.

Additional points of diversion, if any: POD- Bern Dam

If available, GPS Coordinates 42°19'38.43"N 111°22'2.47"W

b. If instream flow, beginning point of claimed instream flow is:

Township , Range . Section , 1/4 of 1/4,

Gowt. Lot , BM, County of

Ending point is: Township , Range , Section , 1/4 of 1/4,
Govt. Lot , BM, County of

5. Description of existing diversion works (dams, reservoirs, ditches, wells, pumps, pipelines, headgates, etc.),
including the dates of any changes or enlargements in use, the dimensions of the diversion works as
constructed and as enlarged and the depth of each well.




6. Water is claimed for the following purposes:

(dates are inclusive MM-DD) (cfs) (acre-feet)
For Irrigation purposes from _ 415 to _10/31 amount 437 _ or
For purposes from to amount or
For purposes from to amount or
For purposes from to amount or
7. Total quantity claimed (a) 4.37 (cfs) and/or (b) (acre-feet)

8. Non-irrigation uses; describe fully (e.g., Domestic: Give number of households served; Stockwater: Type and

number of livestock, etc.)

9. Description of place of use:
a. If water is for irrigation, indicate acreage in each subdivision in the tabulation below.
b. If water is used for other purposes, place a symbol of use (example: D for Domestic) in the corresponding
place of use below. See instructions for standard symbols.

NE NW SwW SE
TWP | RGE SEC NE NW SwW SE NE NwW Sw SE NE NW Sw SE NE NW SW SE Totals
13s|44E| 6 32|46 |49 |23 | 1648 |26 4
13s|44E| 7 34 | 34 2 | 26
13s|43E [ 1 7 | 25 9 32 | 40 | 39 | 40 | 40

13s|43E| 12 | 40 | 39

Parcel no(s). SEE REMARKS & NARRATIVE for TOTALS Total number of acres irrigated ___ 649

10. In which county(ies) are lands listed above as place of use located? Bear Lake

11. Do you own the property listed above as place of use? Yes(y) No( )
If your answer is No, describe in Remarks below the authority you have to claim this water right.

12. Describe any other water rights used at the same place and for the same purposes as described above.
111-1104, 11-1117, 11-2128 and NEW claim filed share same POD and share same POU orNone ()

13. Remarks (Include an explanation of the priority date selected):

on this property for at least 50 years prior to the application. SEE NARRATIVE
This claim is based on some attributes of 11-2128 which is a license for 247.5 acres. Number of acres noted

n-Section-9 reflect the combination-ofacres geted-unds L4 S-and-a-ne-claim-e
total of 649.0 acres
SEE NARRATIVE attached

Aftachments:

Narratve

Map of decreed rights -POUs
Kunz Death Record
—Affidavit- frommoperator

Name of claimant(s) PacifiCorp Claim ID




|4 “'swsw%m‘gmsmml Sesu |

Bern.,Rd
- : ,-‘r u
Nt -.m"

Bern'Dam \ * 1
i 1% ‘NENW.‘l;_3:," ] 5

NENELS 45.6 i .:. -_.-3_.1,»_6 “!t;‘;‘} NWNEILD2
NWNW L4 .

SENE L4
e SWNW L5

SWNEIL'3 g~
B T (SENE 111 48.9

: ‘1 - 246
7010
SWNE L'11

3S43E 1
|\IVSE 12

NESW/L2 NWSEIL10
3853

816
NESW L10

SESWILL

SESW L9
31.5

NVWNW, L NENW/LS

SWNE

ENWIRSENULTL 4 3643E 1)

)
F

NESW, NESW NWSE

; _—"\*__cutlerLn="" o (e & N \
] SESE SWSWIl4n ' T 50 5 TSWSE

SESW SESW/

e 'l :
e E—\(5 NAIP 2021

0 0.25 0.5

- Claim Based on Rights 11-1104,
° 11-1117, 11-2128

[ Permissible POU
QQs PacifiCorp Parcel IDBE-0164

[__] Sections
[ Township & Range Bear Lake County, ID




14.

15.

16.

Name of claimant(s) PacifiCorp Claim ID

Basis of claim (Check one) Beneficial Use ( v ) Posted Notice () License ( ) Permit () Decree ()

Court Decree Date Plaintiff v. Defendant

If applicable provide IDWR Water Right Number 11-2128 (based on)

Signature(s)

(a.) By signing below, I/We acknowledge that I/We have received, read and understand the form entitled "How
you will receive notices in the Bear River Basin Water System Adjudication.”

(b.) I/We do () do not (v ) wish to receive and pay a small annual fee for monthly copies of the docket sheet.

Number of attachments:

For Individuals: I/We do solemnly swear or affirm under penalty of perjury that the statements contained in the
foregoing document are true and correct.

Signature of Claimant (s) Date:

Date:

For Organizations: | do solemnly swear or affirm under penalty of perjury that | am, and that | have signed the
foregoing document in the space below as the

Water K= iﬂtalmwugéfa‘éﬁ{of 'PA(A—@C@ Y|~

Agefie2 title (Please print) Name of organization (Please print)

and that the statements contained in the ngoing document-are true and correct.
/ "
Signature of Authorized Agent% I *[‘\_' v Date l ( }IZ&{ &J 7.-5
-~
Printed Name of Authorized Agent__ 1w EL YY)y S

Notice of Appearance:

Notice is hereby given that |, (please print) , will be acting as
attorney at law on behalf of the claimant signing above, and that all notices required by law to be mailed by the
director to the claimant signing above should be mailed to me at the address listed below.

Signature Date

Address




Narrative for Bear River Basin Adjudication Claims
Based upon Water Right Nos.: 11-1104, 11-1117. 11-2128, and New Claim

PacifiCorp ID# IDBE-0164

This narrative describes four adjudication claims that pertain to the same property. They are a
culmination of separate properties on which the water rights were originally developed, but have
since been combined together and operated jointly.

2) Date of Priority

11-1104 and 11-1117- Based on 1982 Decree Hirschi vs. IDWR. Excerpts of the decree are
attached.

11-2128 Priority is based upon the date that beneficial use began in 1912, determined using Mr.
Heber C. Kunz statements and his death record, indicating he was born in 1898. In a letter to
Department of Reclamation in 1962 (found in the water right backfile), Mr. Kunz stated that he
wished to file on water rights that they had been using for 50 years. In 1912, Mr. Kunz would
have been 14 years old, old enough to participate in the irrigation of the property. Therefore, the
priority date for the claim based upon 11-2128 is April 15, 1912, when beneficial use began. It
is recognized that for the purposes of the adjudication claim, a new water right number may need
to be used to reflect a “new beneficial use” claim rather than continue using the licensed water
right number of 11-2128, which has a licensed priority date of 1962.

Enlargement claim — Priority is based on the day after the 1982 decree. The attached affidavit
from Marvin Robertson confirms that by the 2000 irrigation season, when he began leasing the
land, irrigation of the claimed lands was occurring. And the 1992 DOQ imagery suggests that
the entire irrigated area was under irrigation by this year also. No imagery is available between
1982 and 1992 to review.

4) Point of Diversion

A single Point of Diversion for all of the claims is commonly known as the Bern Dam. There are
multiple places throughout the place(s) of use where water is manipulated and diverted to irrigate
as much ground as possible. The originally decreed rights, 11-1104 and 11-1117, show different
points of diversion, however, the Bern Dam has been the main POD as long as claimant has
owned the property. 11-2128 describes Bern Dam as the POD.

5) Diversion Works

Bern Dam, located in the NENE Sec 1, T13S R43E Gvt Lot 5, B.M. As described in 11-2128-
Dam height- 10 feet, length- 100 feet, length at bottom- 90 feet, material- concrete headworks,
earth and gravel fill. Boards are used to manually manipulate the elevation of the dam.

Claimant: PacifiCorp  Narrative for claims based on 11-1104, 11-1117, 11-2128, Enlargement
Claim No. page 1




6) Water Claimed for following purposes:

For 11-2128- No period of use dates are described in the current license. Period of use claimed
for all rights are based on IDWR guidelines for the season of irrigation in the Bear River Basin.

9) Place of Use
The place of use is described as a Permissible Place of Use (PPU).

All water rights are used in combination to irrigate 649 acres within the 802-acre PPU. 11-1104
and 11-1117 have an acre-limit based upon the original decreed acres, and appear to be limited to
the irrigation of 340.7 acres in combination. 11-2128 adds 247.5 acres to the total allowable
acres. Total irrigated acres authorized be current recorded rights appear to be 588.2 acres. The
beneficial use claim for enlargement increases the total irrigation by 60.8 acres.

11-2128 247.5 acre-limit
11-1104 79 acre-limit
11-1117 340.7 acre-limit
Enlargement 60.8 acres

The claim map provided illustrates the area now irrigated by the combination of these 4 rights.
A total of 649.0 acres were irrigated between 2016-2021. This appears to be an accomplished
transfer from the 1982 decreed POUs and the licensed POUs.

POU Overlap Question

If evaluating the POU description of 11-1104 and 11-1117 in the decree and the licensed POU of
11-2128, it appears that the rights overlap. Figure 1 illustrates the POUs as originally described.
However, in reviewing the decree or various properties, it is obvious that there were multiple
errors in describing the places of use and points of diversion that resulted in unintentional
overlaps for the plaintiffs.

The permit application for 11-2128 was filed by Heber C. Kunz in 1962 in an effort to reflect
historical irrigation practices. Since the Idaho Statute 42-243 did not exist at the time, and no
decree had yet been issued on Ovid Creek, this was Heber’s attempt at recording his historical
water use. Heber then deeded the property to his son, Charles C. Kunz, who deeded it to
Pacificorp (see deeds in water right backfile). Charles C. Kunz owned the licensed POU of 11-
2128 at the time of the 1982 decree, yet he was not included in the decree. Since the 1982 decree
was not a general adjudication of Ovid Creek, it is likely that Charles Kunz’s property and water
right were excluded since they were already recorded and recognized by the State. The decree is
silent on existing licenses and appears to focus solely on the water rights owned by the plaintiffs.
Right 11-2128 was not developed or historically used on the same lands as 11-1104 and 11-1117.

Claimant: PacifiCorp  Narrative for claims based on 11-1104, 11-1117, 11-2128, Enlargement
Claim No. page 2




Therefore, the apparent overlap of the decreed and licensed acres are interpreted to be in error
and the rights do not have overlapping POUs.

Figure 1.
Attached Decreed and Licensed POUs

Claimant: PacifiCorp  Narrative for claims based on 11-1104, 11-1117, 11-2128, Enlargement
Claim No. page 3
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Special Collections- Manuscripts

Pem, Idaho

Special Collections & Family History

HOME : CAMPUS RECORDS SOUTHEAST IDAHO WESTERN STATES LDS HISTORIC RESOURCES

| Fasternidaho Death Records

‘ Special Collections Home > Family History > Oblt

Detailed information for Heber Christian Kunz

ID:

Last Name:

First Name:

Heber Christian

Age:

Gender:

M

Cemetery:

Bern, Idaho

Birth Date:

7 Dec 1898

Birth Place:

Pegram, Idaho

Date Died:

13 Jun 1966

Death Place:

Bern, Idaho

Father:

John Kunz III

Mother:

Margaret Lauener

Spouse:

Marie Clark

Sources:

Cemetary Records.

||Remarks:

de s

750 West Elva, Idaho Falls, Idaho 83402
Phone: (208) 524-5291 E-Mail: elobits@cs.com

Send feedback to: Idaho Falls Regional Family History Center

BYU-Idaho Special Collections | BYU (Provo) L. Tom Perry Speclal Collections | BYU-Hawall Special Collections | LDS Church Archives
BYU-Idaho SpecialCollections: McKay Library 2404, Rexburg, ID 83460 | familyhistory@byul.edu
Famlily History Lab: (208) 496-2386
©2005 BYU-Idaho and David O. McKay Llbrary, All Rights Reserved

http://abish.byui.edu/specialCollections/famhist/Obit/searchDetail.cfm 9/8/2006




Affidavit of Marvin Robertson
Irrigation from Ovid Creek and Bear River
Bear Lake County, Idaho

My name is Marvin Robertson and I have been acquainted with the irrigation
represented on the attached map since 2000. 1 leased the property from PacifiCorp
from 2000 to 2019 and personally irrigated the property.

The attached map titled Claims Based on 11-1104, 11-1117, 11-2128 is accurate in
describing the acres irrigated during the time I operated and irrigated the property. I

have initialed the map in the bottom portion of the map. y .
AND PO TT ONAL A,&fg mARKED I8 RO /T R .

Areas within the yellow boundary kf the map correctly represents the irrigable property
and were irrigated when water was available from Ovid Creek. Water was manipulated
by berms and ditches within the boundary.

I affirm that this statement is correct and that I myself have done and seen the things I
have described.

A F-/>.23
Marvin Robertson (date)
State of HJ:O‘OLVI O
County of JQfOL - ( /@M
'(I)‘Itllis c(i)ciclfrrilt/via:sz) signed before me by Maruvin Robortson

(name)

T

(date)

1202iS2i0} STHIdX3 NOISSINNOD AW
OHvaI 40 AUVIS
2118Nd ANYLON
91161202
wieq3 safey

Aol A

(nofary si

My commission expires lO ! 25 ! O?,,/?

R B B el ittt 5
Haylee Ebomn

20215178
NOTARY PUBLIC
STATE OF IDAHO
MY COMMISSION EXPIRES 10/25/2027

P
e
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Claimant: Pacificorp

Ovid Creek Irrigation Claims

Remember that only the first four de minimis stockwater claims require the $25 fee.
Remember to round up to the whole dollar.

Claim ID $ for Claim Notes

11-1114 $548.00|0vid North - 498 acre POU shared
11-1096 $50.00|Ovid North - same acres as 11-1114
11-1115 $50.00|Ovid North - same acres as 11-1114
11-1116 $50.00|Ovid North - same acres as 11-1114
11-1104 $699.00|Ovid South - 649 acre POU shared
11-1117 $50.00|Ovid South - same acres as 11-1104
11-2128 $50.00|Ovid South - same acres as 11-1104
New Claim $50.00|Ovid South - same acres as 11-1104
Total $1,547.00

RECEIVED
DEC 06 2023
IDWR/Preston



RECEIVED
DEC 06 2023

IDWR/Preston

Claimant: Pacificorp
claim ID' 11 2128 Jratuctans for Form No 42.1409-1 Revaed Linuzry 30 2021
’ FILING FEES
. . . Each claem submitied mast nohade tho fhg tee The Bing foe for comeshic andon
Rate/Unit Unit # Units  $ Amount stotkwater LSe claims dverbng less han 13,000 gadons of water por aay is $25.00
P . HowEvET, If you e fiing more than fauf (4) clains in which e onty purpose of use kated i
De Minimis $25 Claim St0CHWaLSE, Bny e BIS! Eour (4) £lakms requine the $35 00 fiing fee All 300Nl stokmater
Iy = R climes ane fee axempd once Ine S 100 G0 n filng Fes has bedn pakd for the fiest four (43
Non-De Minimis $50 Claim 1 $50.00 stockwater only clatms filed after July 1. 2017
Irrigation $1 Acre The flat fee lor fimg all other claims filed 1s $50 00 per ctaim An addilional variable filing fee
R Based UPON ACIEIE, Power generaling NOmEpkile CAPACIT, Cibic Teet per secand (cis)
Power Generation $3.50 KW of ATOWIL £ 7 OVt VAR o1 SIfISe WS 15 EqUIrea Bor claims Rar walr uses Other
than SomesEE andion slockwater uses dvering ies5 tnan 13,000 gations of wiler pef o3y
Ca pacity Use Tabe 310 calculaie the vanabis foo. Asd e calcutated vanably fee (o the $50 00 a2
fee 1o determine Ihe tolal fee for he claim  The exceptions are fire protection or ground
Aquaculture $10 cfs water rechamge which have a S50 00 flat fee. and no vanable fee
M unicipa|[ industrial, $100 cfs Examples for a single claim Lo a water nght with single source and same pnarity dale
i ini i Single family domeslic and slockwaler use, less than
com.meraal, mining, heating, 13,000 gallons perday ntotal . . . .. . . .. .. . 82500
COOImg 100 acres limigation, domestic and stockwalter as above $15000
Public instream flow, public lake $100 cfs Fish propagation, 4 2 ¢fs 59200
level maintenance, wildlife e B mesic. 16 s,
ingasen of yars and gardens, 14 acres §224 00
Fire protection S0 cfs
Groundwater recharge S0 cfs or afa e VARIABES FEE SCHEGULE
Imgation 100 per age Each aure & charged only once
| Power generabon $350par oW ol capacty - Marutactus ramepito g
or 5250 000.00, whichever 15 kesS
Tota o ETLS - - :
Donpslc stoduateruse 100 00 per s
N 5 excams of 13,000 gallorss per day
Duplicate this worksheet once Mol dusil commercat $100 00 per cfs
h claii Pt e ‘pm:kla\e $100 00 per cfs
oW,
for each claim. Pubkc ipiroam fow put
Exceptions  No vaniable fee b charged lor fire protection or ground waler recharme:
Note:

Ovid South - same acres as 11-
1104



PERKINSCOIe i ISHEISRSE S S

R E C E iy E DBoise, iD 83702-53 PerkinsCaie.com
0EC 0 6 2523
UEF’AHTMENT oF Erika E. Malmen

NATER HESOUHCES EMalmen@perkinscoie.com

December 6, 2023

VIA HAND DELIVERY

Idaho Department of Water Resources
322 E. Front Street
Boise, ID 83702

Re: PacifiCorp
Notices of Claims to Water Rights
Bear River Basin Adjudication

To whom it may concern:

Enclosed please find a check in the amount of $4,485.50 for the filing fees for the group of
Notices of Claims to Water Rights filed by PacifiCorp on or about October 25, 2023, together
with the filing fee pages for each submission. The following is a summary of the filing fees:

1. Ovid and Soda Stockwater Claims (9 claims) $ 100.00
2. Ovid Creek Irrigation Claims (7 claims + New) $1,547.00
3. Lifton Claim (11-4004) $ 83.00
4. Soda Domestic & Irrigation (11-2084 + New) $ 203.00

5. Paris Claim (11-0086) $2.552.50

Total: $4,485.50

At your earliest convenience, please email the claim numbers assigned to each claim to:
emalmen@perkinscoie.com. Thank you for your assistance. Please contact us if you have any
questions.

Perkins Coie LLP
164626154.1



December 6, 2023
Page 2

Sincerely,

% K Sl
Erika E. Malmen

Enclosures

Perkins Coie LLP
164626154.1



