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Page 1
IDAHO DEPARTMENT OF WATER RESOURCES
Water Permit Report 63-11413
WATER RIGHT NUMBER: 63-11413

Owner Type Name and Address
Original Owner FLOATING FEATHER HILLS INC

2417 BANKS DR STE 101
BOISE, ID 83705
(208)343-6500

Current Owner CITY OF EAGLE
PO BOX 1520
EAGLE, ID 83616
(208)939-6813

Attorney CITY OF EAGLE
PO BOX 1520
EAGLE, ID 83616
(208)939-6813

Original Owner TREASURE VALLEY VILLAGE
LIMITED PARTNERSHIP
4720 EMERALD
BOISE, ID 83706
(208)336-3393

Priority Date:  04/02/1991

Basis:

Status: Active

Source Tributary

GROUND WATER

Beneficial Use From To Diversion Rate Annual Volume

MUNICIPAL 1/01 to 12/31 3.150 CFS 540.00 AF

Total Diversion: 3.150 CFS 540.00 AF

Location of Point(s) of Diversion

GROUND WATER NW1/4SW1/4 Sec. 3, TwpO04N, RgeO1E, B.M.
ADA County

GROUND WATER SW1/45W1/4 Sec.3, TwpO04N, Rge O1E, B.M.
ADA County

GROUND WATER SW1/4SW1/4 Sec. 4, Twp 04N, Rge O1E, B.M.
ADA County

GROUND WATER NE1/4SE1/4 Sec. 4, Twp 04N, Rge O1E, B.M.
ADA County

Place of Use

Conditions of Approval:

1. 004  The issuance of this right does not grant any right-of-way or easement across the land of another.



Page 2

IDAHO DEPARTMENT OF WATER RESOURCES
Water Permit Report 63-11413

2. 01M After specific notification by the department, the right holder shall install a suitable measuring device or
shall enter into an agreement with the department to determine the amount of water diverted from
power records and shall annually report the information to the department.

3. 046  Right holder shall comply with the drilling permit requirements of Section 42-235, daho Code.

4. The right holder is responsible on an on-going basis to provide a well suitable for monitoring as
determined by the Department.

The right holder is responsible to insure that pumpage under this water right does not directly cause
the water level to significantly decline in any domestic well drilled and in use prior to March 29, 1978, or
to cause the water level in any other well having a prior right to exceed a reasonable pumping level,
unless the right holder provides reasonable compensation or mitigation to the prior water right holder
for the reduced water levels as determined by the Director.

Farmers Union Canal Company water shall be utilized for the irrigation of the lots in Lexington Hills and
Trail Creek Ranch parcels equal to or greater than one-half acre in size during periods when water is
being delivered in the canal. This water right may be used for irrigation purposes only if the entire
amount of water from the Farmers Union Canal Co. remains with the lands in Lexington Hills and Trail
Creek Ranch. Sale or transfer of surface water from any portion of these properties will be cause for
the Department to further limit the use of this right.

The right holder shall permanently maintain totalizing flow measurement devices of a type approved by
the Department at each well. The water right holder shalil provide flow measurements to the
Department on a frequency determined by the Department.

Each lot which receives water under this right shall be metered.

Rights 63-11413, 63-12017, and 63-12448 when combined shall not exceed a total diversion rate of
3.25 cfs.

Rights 63-12017 and 63-12448 also diverted through the poini(s) of diversion described above.

Points of diversion were formerly known as Hormaechea Wells 1 and 2 and Lexington Wells 1 and 2.
They are currently known as City of Eagle Wells 1-4.

Place of use is located within the city limits of Eagle and the surrounding service area.

Remarks:

Comments:

1. ZIMMERMA  1/24/1994 AMENDED PERMIT

Comment. This permit was amended to reduce irrigation use by 3 acres in Lot 2 (NWNE) and 2 acres in Lot 3 (NENW),
803, T04N, RO1E to mitigate pond surface area in water right no. 63-12017. This reduction in acres reduced the total
diversion rate from 3.25 cfs to 3.15 cfs.

2. VAULT 8/31/1995 Extension of Time Received
Comment: Extension of Time Received

3. JYARBROU 9/11/1995 Lapse Notice Sent
Comment: Lapse Notice Sent

4. VAULT 9/27/1995 Extension of Time Received
Comment: Extension of Time Received

5. VAULT 9/18/2000 Lapse Notice Sent
Comment: Lapse Notice Sent

6. DELLIS 9/19/2000 Proof of Beneficial Use Revd
Comment: Proof of Beneficial Use Revd
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IDAHO DEPARTMENT OF WATER RESOURCES
Water Permit Report 63-11413

Water Supply Bank:
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06/15/2005
IDAHO DEPARTMENT OF WATER RESOURCES

PRELIMINARY RECOMMENDATION OF WATER RIGHTS ACQUIRED UNDER STATE LAW

RIGHT NUMBER:
NAME AND ADDRESS:

SOURCE :

QUANTITY :

PRIORITY DATE:

POINT OF DIVERSION:

PURPOSE AND
PERIOD OF USE:

63-123F

LEXINGTON HILLS INC
1815 E STONYBROOK CT
EAGLE ID 83616

BOISE RIVER TRIBUTARY: SNAKE RIVER

1.930 CFs

06/01/1864

TO3N RO2E S5 NESENE Within ADA County

PURPOSE OF USE PERIOD OF USE UANTITY

PLACE OF USE:

IRRIGATION 03/01 11/15 1.930 CFS

Diversion for irrigation under this water right prior to April 1 and after
October 31 shall occur only as authorized by the Water District 63 Water
Master and only when water is being released for flood control by the
United States from the Lucky Peak Dam outlet under procedures and
requirements for the Memorandum of Agreement between the U.S.

Department of the Army and the U.S. Department of the Interior for Flood
Control Operations of the Boise River Reservoirs, dated November 20,

1953, the Water Control Manual for Boise River Reservoir dated April

1985 and any future amendments or revisions made thereto pursuant to

state or federal procedures or law; provided that any such use of this
water right prior to April 1 and after October 31 shall be subordinated to
water rights for storage in Lucky Peak Reservoir, Lake Lowell,

Arrowrock Reservoir, and/or Anderson Ranch Reservoir, as decreed in

SRBA Case No. 39576.

96.4 ACRES TOTAL

The boundary encompassing the place of use for this water right is

described with a digital boundary as defined by I.C. Section 42-202B(2) and
authorized pursuant to I.C. Section 42-1411(2) (h). The data comprising the
digital boundary are incorporated herein by reference and are stored on a
CD-ROM disk issued in duplicate originals on file with the SRBA District Court
and the Idaho Department of Water Resources. A map depicting the place

of use is attached hereto to illustrate the place of use described by the
digital boundary.

THIS RIGHT IS LIMITED TO THE IRRIGATION OF 96.4 ACRES WITHIN THE
BOUNDARY OF THE LEXINGTON HILLS SUBDIVISION.

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

This partial decree is subject to such general provisions necessary for

the definition of the rights or for the efficient administration of the water
rights as may be ultimately determined by the Court at a point in time no
later than the entry of a final unified decree. Section 42-1412(6), Idaho
Code.

EXPLANATORY MATERTAL: BASIS OF CLAIM - Decreed SCANNED

AMN 2 § 2008



THIS RIGHT IS DESIGNATED AS NO 2 IN THE STEWART DECREE AND THE
BOISE RIVER WATER MASTERS RECORDS

Right includes accomplished change in place of use pursuant to
42-1425, Idaho Code.

THE FOLLOWING RIGHTS ARE ALSO DIVERTED THROUGH POINT OF
DIVERSION DESCRIBED ABOVE: 63-120G, 63-123C, 63-123D, 63-123E,
63-123G, 63-124Q, 63-125J, 63-126F, 63-165M, 63-19BAG, 63-248,
63-2360, 63-21729, 63-18700, 63-31832, 63-31937

Section

63-297,

Right includes accomplished change in point of diversion pursuant to Section

42-1425, Idaho Code.

WATER IS DELIVERED THROUGH THE FARMERS UNION CANAL

SCANNED
AN 2 9 2006



MEMORANDUM

TO: DAVE TUTHILL, JAN SCHURTE, MEL SCHULTE, SUSAN
HAMLIN-NYGARD

FROM: NICK SPENCER

RE: UNCUTTABLE RIGHTS IN BOISE RIVER

DATE: JUNE 7, 2005

Our decision to place the step-down remark on the Jacobs and Perrault/Johnson
rights in order to place the burden on the local legal community to search for the
missing court ruling making these two rights “uncuttable” has paid off. Jerry
Kiser has provided us an explanation that seems credible to me. Based on this
explanation I recommend that the step-down remark be removed from these two
rights. Jerry Kiser’s analysis is explained below.

The “missing” language is found in the 1909 supreme court decision on appeal of
the Stewart Decree, Farmers’ Cooperative Ditch Co. v. Riverside Irr. Dist., 16
Idaho 525, 102 P. 481 (1909). This is the case where the supreme court remanded
the case back to Judge Stewart for a determination of the duty of water.

On page 536 of that decision, the supreme court expressly addresses the two
rights in question, which it notes are listed as “Allotment No. 2” (Jacobs) and
“Allotment No. 30” (Perrault and Johnson). It describes the purpose of these
rights and notes they are to be remanded for determination of a duty of water,
using the following language:

These two water rights are used primarily for sale, rental, and distribution
for municipal and domestic purposes, and the sprinkling of streets and
lawns and irrigating trees and shrubbery and flushing sewers in Boise
City. These allotments, numbered 2 and 30, have been properly
established and decreed and are hereby affirmed. But the duty of water to
be used under such allotments, and the necessity for its application and the
extent of its use, will be subjects of examination on a new trial in
establishing the duty of water to be used and applied under these
respective priorities.

Id. Thus the two rights were to be remanded back to the trial court for a
determination of the duty of water. However, immediately following this
decision, the supreme court appended its decision on a petition for rehearing of its
decision. In its decision on the petition for rehearing the court modified its
original order on remand. It stated as follows:

SCANNED
LN 2.9 700R



[T]he former opinion of this court must be so modified as to make the new
trial apply to acreage tracts and not to the irrigation of certain town lots,
street sprinkling, parking purposes, sewerage, domestic and power
purposes. On a re-examination of the record, we conclude that the
judgment of the trial court should be affirmed except as to the question of
the duty of water for the irrigation and cultivation of agricultural lands and
acreage tracts. The question of duty of water for acreage purposes is the
only question to be determined in a new trial as far as the duty of water is
concerned.

Id. at 539-540. In other words, it was only the irrigation rights that were
remanded back to the trial court. The non-irrigation rights were affirmed as they
were described in the original Stewart Decree; they were not remanded back to
the trial court. Thus the Jacobs, and Perrault/Johnson rights, not being irrigation
rights, were affirmed rather than remanded back to the trial court. Since they
were not remanded back to the trial court they were not among the group of rights
before Judge Bryan when he entered the order for the step-down provision. Thus
they were not—and are not—subject to that step-down provision. They are
“uncuttable.”

I find Jerry Kiser’s analysis persuasive. Please let me know what you think.

SCANNED
LN 2 8 008
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IDAHO DEPARTMENT OF WATER RESOURCES
Adjudication Recommendation Report 63-123F V1

WATER RIGHT NUMBER: 63-123F V1

Owner Type Name and Address
Current Owner LEXINGTON HILLS INC

1815 E STONYBROOK CT
EAGLE, ID 83616
(208)939-6000

Attorney GIVENS PURSLEY LLP
ATTN JOHN MARSHALL
PO BOX 2720
BOISE, ID 83701-2720
(208)388-1200

Priority Date:  06/01/1864

Basis: Decreed
Status: Active
Source

BOISE RIVER

Beneficial Use
IRRIGATION

Location of Point(s) of Diversion
BOISE RIVER
ADA County

Place of Use

Conditions of Approval:

1. 135 The boundary encompassing the place of use for this water right is described with a digital boundary as
defined by |.C. Section 42-202B(2) and authorized pursuant to |.C. Section 42-1411(2)(h). The data
comprising the digital boundary are incorporated herein by reference and are stored on a CD-ROM disk
issued in duplicate originals on file with the SRBA District Court and the Idaho Department of Water
Resources. A map depicting the place of use is attached hereto to illustrate the place of use described

Tributary
SNAKE RIVER
From To Diversion Rate Annual Volume
03/01 to 11/15 1.930 CFS
Total Diversion; 1.930 CFS
NE1/4SE1/4NE1/4 Sec.5, TwpO3N, Rge 02E, B.M.

by the digital boundary.
2. 155 This right shall receive 100 percent of its decreed quantity until the natural flow of the waters of the

Boise River shall decrease so that all rights containing this condition cannot receive 100 percent of their
decreed quantities, at which time this right and the other rights containing this condition shall first be cut
to 75 percent of their decreed quantities, as the natural flow of the river decreases, beginning with the
latest rights containing this condition and preceding to the earliest rights containing this condition in the
order of their priority dates, and after all of the rights containing this condition shall have been reduced

to 75 percent of their decreed quantities, should the natural flow of the waters of the river decrease

below the amount necessary to supply 75 percent of those decreed quantities, then this right and the
other rights containing this condition, beginning with the latest and preceding to the earliest, shall be

reduced to 60 percent of their decreed quantities.

C03 Right includes accomplished change in point of diversion pursuant to Section 42-1425, Idaho Code.

C05 Right includes accomplished change in place of use pursuant to Section 42-1425, Idaho Code.

SCANNED
JUN 20 7008
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5.

Remarks:

1.

IDAHO DEPARTMENT OF WATER RESOURCES
Adjudication Recommendation Report 63-123F V1

C18 This partial decree is subject to such general provisions necessary for the definition of the rights or for

S§45

the efficient administration of the water rights as may be ultimately determined by the Court at a point in
time no later than the entry of a final unified decree. Section 42-1412(6), Idaho Code.

Diversion for irrigation under this water right prior to April 1 and after October 31 shall occur only as
authorized by the Water District 63 Water Master and only when water is being released for flood
control by the United States from the Lucky Peak Dam outlet under procedures and requirements for
the Memorandum of Agresment between the U.S. Department of the Army and the U.S. Department of
the Interior for Flood Control Operations of the Boise River Reservoirs, dated November 20, 1953, the
Water Control Manual for Boise River Reservoir dated April 1985 and any future amendments or
revisions made thereto pursuant to state or federal procedures or law; provided that any such use of
this water right prior to April 1 and after October 31 shall be subordinated to water rights for storage in
Lucky Peak Reservoir, Lake Lowell, Arrowrock Reservoir, and/or Anderson Ranch Reservoir, as
decreed in SRBA Case No. 39576.

Explanatory THIS RIGHT IS DESIGNATED AS NO 2 IN THE STEWART DECREE AND THE BOISE RIVER

WATER MASTERS RECORDS

Quantity THIS RIGHT WHEN COMBINED WITH ALL OTHER RIGHTS SHALL PROVIDE NO MORE

THAN .02 CFS PER ACRE AT THE FIELD HEADGATE.

Explanatory WATER IS DELIVERED THROUGH THE FARMERS UNION CANAL

Explanatory THE FOLLOWING RIGHTS ARE ALSO DIVERTED THROUGH POINT OF DIVERSION

Comments:

1. mschulte

DESCRIBED ABOVE: 63-120G, 63-123C, 63-123D, 63-123E, 63-123G, 63-124Q, 63-125J,
63-126F, 63-165M, 63-198AG, 63-248, 63-297, 63-2360, 63-21729, 63-18700, 63-31832,
63-31937

Place of Use THIS RIGHT IS LIMITED TO THE IRRIGATION OF 96.4 ACRES WITHIN THE BOUNDARY OF
- Irrigation  THE LEXINGTON HILLS SUBDIVISION.

2/1/20056 RECOMMENDATION

Comment: This claim was originally disallowed but additional information provided by the claimant was sufficient to
indicate they have an ownership interest in a portion of the Jacobs right.

Water Supply Bank:

SCANNED
AN 7 9 200



Field Exam Date

STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES
ADJUDICATION FIELD REPORT

Prior to Field Exam

Copy of Claim, claim has been signed, sealed, and dated by notary?

Check fees paid

Well logs (if needed)

Copy of topo or NAPP

Check of Govt. Lots, if needed, Govt. Plat/Tax lot information

Check POD & POU overlap, see below — include overlapping right for exam
Evidence of Priority — if none, talk with claimant

(i iy iy n Ry i u R |

CLAIMANT INFORMATION - verify contact information is complete
Claim No(s) 43=/23F 250 1o 73'}8 %W
Owaer: M . .44('/ Phone No. _ 737 ~000

Current Address: /$1& & - 7 K36/6

@ No change NAME IS THE S
NEW OWNER
No change Address
NEW ADDRESS
How long owned property?

0ooD

/A4

Accompanied by:
PRIORITY DATE

@ No change — Complete evidence submitted or not necessary
@ Incomplete — Claimant should be asked when water was first used and submit proof of date.

Q Priority date is acceptable/within mandatory filing dates?

Priority date, per claimant, is: (5"/"'/{@ Y = YJowe aa ég&m :

(If priority date, based on your exam, seems questionable, explain below.)

& No Change -SAME SOURCE
Q Source found is different than claimed:

Source: gm /QA/—% Tributary to AAZ( /61»4/0

POINT OF DIVERSION

&~ No change
O POD found is different than claimed:
Q If different, when did POD change?

SCANNED
AUN 2 G 2008



Place of Use

Totals

TWP RGE [SEC |NE |[NW |SW | SE [NE [NW [SW | SE | NE | N\W | SW | SE | NE | NW [ SW | SE

Overlapwith other wateg rights: W M ﬂ‘/ M@m_
MJ Lo @ ll g U,

Does overlap increase rate of flow, volume, additional acres, dlffcrent source for same acres? Explain:

) 4/ A ' / /
'm"”m—m‘”/’ 20, .

] It' 2

A_..:. Z] ‘.4.._4_4'

Wi =

M

wy.Zd

i/ 4
Well or Diversion Motor Make Hp | Motor Serial No. Pump Make Pump Serial No. or
Identification N Discharge size
GPS ID /17 }4

FLOW MEASUREMENTS: /(/ 4

Attach appropriate documents

NARRATIVE/REMAR MMENTS - C
[l .a,.‘_'.--.m C A/(MMM Loz sk L ar n/~
’ o e o Vel B P .dla al m 4 el Jz
. G mmrﬁ'mm O, Zoadide O

Laz vt g e g AR AWWJ&{MMM’
J”MMMMMWJ 2L
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/
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Place of Use

TWP RGE |SEC | NE | NW [SW [SE [ NE | NW |[SW [SE | NE [ NW | SW [ SE | NE | NW | SW | SE

Totals

Overlap with other water rights:

Does overlap increase rate of flow, volume, additional acres, different source for same acres? Explain:

Delivery System Narrative:

Well or Diversion Motor Make Hp | Motor Serial No. Pump Make Pump Serial No. or

Identification No Discharge size
GPS ID
FLOW MEASUREMENTS:

Attach appropriate documents

NARRATIVE/REMARKS/COMMENTS

SCANNED
JHN 7 9 2008
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AFTER EXAM THE FILE SHOULD CONTAIN:

Completed claim checklist

Photographs of POD’s and POU

GPS readings

Completed map and or GIS layout showing POD’s and POU
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MEMORANDUM

FROM: Mel Schulte
TO: FILE

RE: A summary of information concerning the Jacobs Canal Company water right
63-123.

DATE: July 1, 2005

HISTORICAL INFORMATION

Water right 63-123 was awarded in the Stewart Decree as Right No. 2 to the Jacobs
Canal Company with a priority date of June 1, 1864. The decree specified an
amount of 1000 inches to be diverted from the north side of the Boise River about
one mile east of the original Boise City town site to be used in Secs. 4, 9, 10, 11, 13,
14; TO3N, RO2E. This is possibly one of the rights that cannot be cut in times of
scarcity.

An approved water right transfer dated June 8, 1914 changed the point of diversion
to the Farmer’s Union Canal. The transfer describes a detailed place of use in
TOSN, RO1W, TOSN, R02W and T04N, RO2W.

An agreement dated July 17, 1916 between Farmer’s Union Ditch Company and
W. A. Keyt, who is described in the agreement as the owner of the Jacobs Canal
Company right, splits the ownership of right 63-123. This contract gives Farmer’s
Union Ditch Company one-third of the right as compensation for delivering the
remaining two-thirds of the right to land of interest to Keyt in TOSN, RO1E. This
parcel in TO5SN, RO1E is apparently the same land that was organized as Capital
View Irrigation District in 1922.

An approved transfer dated December 31, 1934 split .6875 cfs of the Jacobs Canal
Company right into the ownership of the Federal Land Bank to be used on land in
Sec. 4, TO4N, RO1E. This right is designated as 63-123A in the water right records
but no specific claim was filed in the SRBA for this split and there is no proof the
transfer was ever perfected.

OWNERSHIP ISSUE

It is an accepted fact Farmer’s Union Ditch Co. was conveyed one-third or 333
inches of right 63-123 by virtue of the July 17, 1916 agreement and W. A. Keyt
retained ownership of the remaining two-thirds or 667 inches.



Capital View Irrigation District, the apparent successor of interest to W. A. Keyt,
has indicated they have historically been delivered and assessed for only 350 inches
of the 667 inches retained by W. A. Keyt.

If Farmer’s Union owns one-third of 63-123 and Capital View Irrigation claims to
own approximately one-third of the right an issue to be resolved is who owns the
remaining one-third. There are no water right records that address the ownership
issue nor are there any water right records that accurately describe the places of use
for the entire right.

The Boise River water master’s records and the Farmer’s Union Ditch Company
records indicate the entire right has been historically diverted into the Farmer’s
Union Canal.

The Lexington Hills subdivisions were developed by Lexington Hills, Inc on land
previously owned by the Holgate family. A series of deeds conveyed the land in
parcels from the Holgates to Lexington Hills, Inc.

Lexington Hills, Inc executed The Declaration Of Covenants, Conditions,
Restrictions and Easements for Lexington Hills which authorized the formation of a
homeowners association to be responsible for various maintenance and operations
including the irrigation system. Lexington Hills Homeowners’ Association, Inc was
formed in 1992.

The common areas within Lexington Hills development were conveyed in a series of
16 deeds from Lexington Hills, Inc to Lexington Hills HOA dating from 1992 to
2001. Six of the deeds include the conveyance of water totaling 119.40 inches of
Jacobs water. The remaining 10 deeds are silent as to water. Twelve of the deeds
reserve a perpetual 10’ right-of-way for the irrigation system to the grantor,
Lexington Hills, Inc.

FARMER’S UNION DITCH COMPANY RECORDS

Farmer’s Union Ditch Co. records provide some information that can assist in
determining who might own the portion of 63-123 not allocated to Farmer’s Union
and Capital View Irrigation. As of June 15, 2004 (See attached letter) Farmer’s has
been delivering and assessing 308 inches of the Jacobs right as described below:

Green Acres/Richard Hormaechea 34.0 inches *
Echo Creek HOA 33.77 inches *
Lexington Hills, Inc 96.4 inches
Lexington Hills, HOA 107.6 inches
Ilene Stinar 10.0 inches *
East Hills Development 26.23 inches

* Not claimed in the SRBA

SCANMED
LN 2 9 7808



A very important bit of information in Farmer’s records is the fact that 264 inches
of the above listed 308 inches can be traced back as early as 1972 to land previously
owned by Myron Holgate & Sons. The Holgate land is the same parcel that was
subdivided into the current Echo Creek, Lexington Hills and Lexington Hills East
subdivisions.

CURRENT SRBA CLAIMS

63-123C Farmer’s Union Ditch Co. 20 cfs 1000 inches  *
-123D East Hills Development 525 cfs 26.23 inches
-123E Capital View Irrigation 20 cfs 1000 inches  *
-123F Lexington Hills, Inc 1.93 cfs 96.4 inches
-123G Lexington Hills, HOA 4.605 230.23 inches **

* Farmer’s Union and Capital View both claimed the entire right with the
understanding that the real ownership and allocation of the right would be
determined in the SRBA review and recommendations.

**Lexington Hills HOA claimed all of the water delivered to the Lexington Hills
subdivision. They believe that East Hills Development has been absorbed into the
Lexington Hills HOA. They contend that because they are the entity designated in
the CC& R’s and their own Bylaws as being responsible for the operation and
maintenance of the irrigation system they are also entitled to the water rights
appurtenant to the subdivision property.

PRELIMINARY RECOMMENDATIONS

Listed below are the diversion amounts and entities proposed for the preliminary
recommendations:

63-123C Farmer’s Union Ditch Company 8.4 cfs 419.77 inches ***
-123D East Hills Development 52 cfs 26.23 inches
-123E Capital View Irrigation 7.0 cfs 350.0 inches
-123F Lexington Hills, Inc 1.93 cfs 96.4 inches
-123G Lexington Hills HOA 2.15 cfs 107.6 inches
TOTALS 20.00 cfs 1000 inches

*#+The Farmer’s Union allocation includes the following:

1916 contract portion conveyed as compensation 333.0 inches

Green Acres/Hormaechea part delivered but unclaimed 34.0 inches

Echo Creek HOA part delivered but unclaimed 33.77 inches
3 GCARNNED

AN 7 8 7805



Ilene Stinar part delivered but unclaimed 10.0 inches
A remaining portion delivered but not claimed 9.0 inches
419.77 inches

ADDITIONAL INFORMATION TO SUPPORT THE RECOMMENDATIONS

The records of the Boise River water master and the Farmer’s Union Ditch Co.
verify that the Jacobs right, 63-123, has been historically diverted into the Farmer’s
Union Canal,

There is insufficient information in our water right records to support the division
of the Jacobs right to the above list of claimants and the places of use they claimed.
The above recommendations can, however, be justified as accomplished transfers
based on the records of Farmer’s Union Ditch Co. Farmer’s Union can trace the
assessment and delivery of 264 inches of the Jacobs right back to 1972 to the parcel
of land that is now known as Lexington Hills, Lexington Hills East and Echo Creek
subdivisions. We have deeds on file that convey the land from Holgate Enterprises
to Lexington Hills, Inc.

The unclaimed portions of 63-123 listed above were recommended to the Farmer’s
Union Ditch Co. for two reasons. First, they claimed the entire right and second
they have historically delivered and used these unclaimed portions within their
boundary. If any of the unclaimed parts can be recommended to other entities in
the future, Farmer’s Unions share will have to be reduced to avoid expanding the

right.

The sixteen deeds conveying the common areas from Lexington Hills, Inc. to
Lexington Hills HOA appear to transfer the water appurtenant to the common
areas to the association. However, the water appurtenant to the individual lots
owned by private parties is not addressed in any instruments of conveyance.
Therefore, it appears Lexington Hills, Inc. as the developer of the subdivisions still
holds title to that water in a fiduciary capacity for the individual private lot owners.

Another item of interest relating to Lexington Hills HOA’s claim to be the owner of
the entire 230 inches of water associated with the subdivision is the fact they have
only been assessed by Farmer’s Union for 107.6 inches since 1994. Why don’t the
assessments by Farmers Union Ditch Co. reflect an assessment to the HOA for the
entire 230 inches? It would seem they would want to solidify their claim as the total
owner by changing the ditch company records. Why would they allow Lexington
Hills, Inc and East Hills Development to be assessed and pay for water that is owned
by the homeowners? According to Ron Schreiner with Farmers, the Lexington Hills
entities and East Hills assessments are paid separately by a property management
firm.

o BRI DT
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Notices of error were filed by Lexington Hills HOA and Capital View challenging
our recommendations for the amount of diversion rate, but did not include
sufficient evidence to change the recommendations. Therefore no changes were
made to our original recommendations. The issues involving the ownership of the
Jacobs right need to be resolved at the objection phase when all of the parties can
present their cases in a formal review process.

MTS
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the defendant THOMAS DﬂVIS be and is harebv awardad the use of
ciue Piver diverted from a pcint on the north banL of ;

%-:}J gi?g’lldgygnches, “from June.l, 1864,and. hereby clasignatac‘!. as Right, 1\70. 1___
) &7 i : #5
S Thau tha dafendant Thomas Davis be and ' '1is herseby awaraed the m;e

through what is known'-

F A,

By 83,31 and 32,

2 E. B. H., in the following amount from the following date,..

I‘ .| i‘ 'I-
Jaters diverted from said rivar at .a point in NW é of ac.,g,
2 T R.M., through what 1s known as the Davis private ditch

-?pon SB % of Sec. 5 and SE % of Secs 8 and 9 ;all in’ T._S N.,F‘
f‘ 4 E :

M., ‘in the following amount from tha following date*

And adjudged “to pa" $56 49 costs in addition to the costs 1ncurrad bJ,;H
111n1.: . : e
43 : !

¥ :»i . . 3 ) i Sh
d Y MO, 1

JACOBS CANAL COMPAITY , Limited, a corporation.

p-l:- B

h !

Tnat,ffthe defendant the JacobsCanal Company, Limitec’.l, be and- :l.t. ]

15 hereb& aWarmed the use of the waters of. Boise Biver, diverted

i B

from 8, point on the north side of said river about one. mila ant of
s 'boundar:)' line of the original townsite of Bo:}_se C1ty, - Irlaho, _ --;._}

.ior B e upon Jhe'

“iis commonlv knovwn as the Jacobs Canal,
- 10, 11,

’&ﬁb!3é;w--w. §e : :
- And adjud{_,ed to pay "ho:.oo _cost. ,in additwn to ﬁ&c%ﬁewsa jmcm;?t'ed by _; ]

' sC .':.'-,‘.'\l__a

SJUNZ21 1996 _
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DATE: July 26, 2004

TO: Nick Spencer

FROM: Mel Schulte /%d

RE: Ownership of 63-123 (Jacobs Right)

Attached is documentation concerning the ownership of 63-123 (Jacobs right). You will
note in John Marshall’s letter dated June 9, 2004 he requested I forward to you the
information he provided. Also, included is additional information independent of that

provided by John.

Based on a tele-conference between Susan, myself and Jan on June 4™ , I plan at this time
to recommend 7.0 cfs to Capitol View Irrigation; 13.0 cfs to Farmers Union Ditch Co.
and disallow the private claims by East Hills Development and Lexington Hills Inc. You
might want to discuss this matter with Susan. Let me know if you would like a meeting

between all of us.

The legal ownership of the Jacobs right is a mystery at this time and will have to be
worked out in the SRBA review process. It’s very likely that no matter which way we
decide to structure our recommendations they will be challenged by someone.

MTS
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FARMERS UNION DITCH CO. LTD.
2153 N. POLLARD LN. RECE]VED

STAR, ID. 83669
JUN 17 2004

WATER RESOURC
WESTERN HEG!OIE\!S

June 15, 2004

Mr. Mel Shulte
Idaho Department of Water Resources

2735 Airport Way
Boise, Idaho 83705

Dear Mr. Shulte:

Here is what we have found in our records in regards to the Jacobs
Water and when these HOAs’ or individuals appear initially.

1980 Green Acres/Richard Hormaechea 34.0 inches
1992 Echo Creek HOA 33.77 inches
1992 Lexington Hills Inc. 96.4 inches
1994 Lexington Hills HOA 107.6 inches
1999 Ilene Stinar 10.0 inches
2000 East Hills Development 26.23 inches

For your information the Lexington Hills HOA came from a portion of
Lexington Hills Inc.. Also the East Hills Development came from a

portion of Echo Creek HOA.

A total of 264 inches of water was traced back as far as 1972 to
Myron Holgate & Son, addressed to 1832 East Floating Feather Road,
Eagle, Idaho. This is the total without Hormaechea and Stinar.
The Stinar water was transferred from the previous owner David

Willmot which dated back to 1981.

If you have any questions you can reach me at 286-7028.

Yours truly,

Rom Lhoro o

Ron Schreiner
Asst. Sec.

SCANNED
AUN 7§ 2006
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GIVENS PURSLEY '
o 5 B

LAW OFFICES

601 W. Bannock Street

PO Box 2720, Boise, Idzho 83701
TELEPHONE: 208 388-1200

FACSIMILE: 208 388-1300
WEBSITE: www.glvenspursley.com

Gary G. Allen
Christopher J. Beeson
William C. Cole
Michael C. Creamer
Thomas E. Dvorak
Roy Lewls Eiguren
Timothy P. Feamside
Jeffrey C. Fereday
Steven J. Hippler

D. David Lorello, Jr.
Emily A. MacMaster
Kimberly D. Maloney
John M. Marshall
Kenneth R. McClure
Kelly Greene McConnell
Cynthia A. Melillo
Christopher H. Meyer

L. Edward Miller

Michael C. O

Kenneth L. Pursley
Bradley V. Sneed

H. Barten Thomas, LLM
Conley E. Ward

Robert B. White
Michael V. Woodhouse

Karl T. Klein Patrick J. Miller James A. McClure
Debora K. Kristensen Judson B. Montgomery OF COUNSEL
Anne C. Kunkel Angela K. Nelson

Frankliin G. Lee Deborah E. Nelson Raymond D. Givens

David R. Lombardi W. Hugh O'Riordan, LLM RETIRED

May 26, 2004
Jan Shurte 7 200k
Idaho Department of Water Resources MAY 1 -
2735 Airport Way WATERFESRESION

Boise, ID 83705-5082

Re:  Lexington Hills Inc. Water Rights
GP File No. 6018-1

Dear Jan:

On behalf of Lexington Hills, Inc., I am enclosing a new claim to a water right in the
Snake River Basin Adjudication. Also enclosed is a check in the amount of $146.50 ($50 for the
filing fee, plus $96.50 per acre).

Please file the original notice and return the conformed copy to our office. A self-
addressed, stamped envelope is included for your convenience.

Thank you for your assistance. Please contact me if you have any questions.

Sineerely,
-
L w
John M., Marshall
JMM/hcm
Enclosures

S:\CLIENTS\6018\1\JMM to IDWR enc SRBA claim. DOC
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GIVENS PURSLEY
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LAW OFFICES Gary G. Allen D. David Lorello, Jr. Michael C. Omr
601 W. Bannock Street Christopher J. Beeson Emily A. MacMaster Kenneth L. Pursley
PO Box 2720, Boise, Idaho 83701 William C. Cole Kimberly D. Maloney Bradley V. Sneed
TELEPHONE: 208 388-1200 Michael C. Creamer John M. Marshall H. Barton Themas, LLM
FACSIMILE: 208 388-1300 Thomas E. Dvorak Kenneth R. McClure Conley E. Ward
WEBSITE: www.givenspursley.com Roy Lewis Eiguren Kelly Greene McConnell Robert B. White
Timothy P. Feamside Cynthia A. Melillo Michae! V. Woodhouse
Jeffrey C. Fereday Christopher H. Meyer
Steven J. Hippler L. Edward Miller
Karl T. Klein Patrick J. Miller James A. McClure
Debora K. Kristensen Judson B. Montgomery OF COUNSEL
R E C E i V E D Anne C. Kunkel Angela K. Nelson
Franklin G. Lee Deborah E. Nelson Raymond D. Givens
JU N i 2004 David R. Lombardi W. Hugh O'Riordan, LLM RETIRED
!}k‘,\gg_[ﬁl RESOURCES
! ERN REGION
June 9, 2004
Mel Shulte
Western Regional Office
Idaho Department of Water Resources
2735 Airport Way

Boise, ID 83705-5082

Re:  Jacobs Water Right
GP File No. 6018-1

Dear Mel:

In our recent phone conversation, you asked that I forward any information I collect
concerning ownership of the “Jacobs Water Right,” right no. 63-123. In that regard, I have come
across a few deeds that reference the right. I have attached them to the enclosed memorandum I
prepared regarding the ownership of the right. The memo addresses the basis for Lexington
Hills’ claim to ownership. I would appreciate your forwarding the memorandum (including the
deeds) to Nick Spencer for his review.

Please contact me if you have any questions.

Sincerely,

John M. Marshall

IMM/hcm
Enclosure

cc: Client
SACLIENTS\6018\1\JMM to Shulte enc Jacobs Water Right memo. DOC
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LAwW OFFICES RECEIVED
GIVENS PURSLEY ** JUN 1 4 2004

WATER RESOURCES
WESTERN REGION

MEMORANDUM

TO: Mel Shulte
Idaho Department of Water Resources

FROM: John M. Marshall oM™

RE: Jacobs Water Right
Our File No. 6018-1

DATE: June 9, 2004

This memorandum addresses ownership of water right 63-123, commonly called the
“Jacobs” water right, and the basis for Lexington Hills Inc.’s and East Hills Development Inc.’s

claims to a portion of this right.

Ownership of the Jacobs Water Right.

Water right 63-123 is an 1864-priority decreed water right authorizing diversion of 20.0
cfs (1000 inches). The right’s point of diversion is the Farmer’s Union Canal.

There are competing claims to ownership of the Jacobs right. Four entities have filed
claims to the right in the Snake River Basin Adjudication (“SRBA”). Two of the four claimants,
Farmers Union and Capital View, have claimed the entire 20.00 cfs. The other two claimants,
Lexington Hills and East Hills Development have filed only partial claims corresponding to that
amount of the Jacobs right historically delivered to them. Lexington Hills has filed a claim for
1.93 cfs of the Jacobs right, and East Hills Development has filed a claim for 0.52 cfs.

We have been able to establish a general ownership pattern for the Jacobs right. The right
essentially has been split into three parts. Farmers Union holds one third of the right, Capital
View Irrigation Inc. apparently holds one third, and several different landowners, including
Lexington Hills and East Hills Development, own the other one-third portion.

This three-part split originates through a 1916 contract between Farmers Union and W.A.
Keyt, a predecessor to Capital View Irrigation Inc. (the contract is attached as Exhibit A).
According to the contract, Keyt had acquired all 20.00 cfs (1000 inches) of the Jacobs right and
planned to initiate a new irrigation project above and to the north of Farmers Union’s service

MEMORANDUM SCANNED Page 1 of 2
SACLIENTS\6018\I\MEMO TO IDWR RE JACOBS RIGHT.DOC preTs 7 g annﬁ



area. Farmers Union agreed to convey the water through its ditches to a point where Keyt would
pump the water to his delivery system in exchange for 333.33 inches of the Jacobs right (1/3 of
the right) to cover conveyance losses. Accordingly, as of 1916, the date of the contract, we know
that Farmers Union held approximately 333 inches of the Jacobs right for conveyance losses and
Keyt held approximately 666 inches for irrigation. Keyt’s irrigation project apparently was
organized as Capital View Irrigation, Inc.

Capital View states that they currently divert and delivery approximately 333 inches of
water, leaving a 333-inch portion of the Jacobs right unaccounted for. Although we have not
been able to trace exactly how this 333-inch portion was divided up, it is clear that the right
became appurtenant through accomplished transfers to new lands outside of Capital View’s
service area, including lands owned by Lexington Hills and East Hills Development.1 There are
at least two sets of documents that confirm this.

First, the Farmers Union Canal Co. assesses Lexington Hills and East Hills Development
for delivery of the Jacobs right. Importantly, the assessment for Jacobs water is expressly distinct
from assessments for shares in the Farmers Union Canal Co. A Notice of Assessment from
Farmers Union showing this distinction is attached as Exhibit B. Farmers Union shareholders as
a whole are not assessed for delivery of Jacobs water. Only those individuals who own a piece of
the Jacobs water are assessed. Presumably the assessment amount is calculated using the
formula from the 1916 contract.

Second, we have located a deed in the chain of title dated March 6, 1942 from Idaho
Farms to Western Land and Development that recites the conveyance of the land includes water
rights “consisting principally of 128 inches of what is known as the Jacob’s Water right, being
water right #1 from the Boise River.” Two subsequent deeds contain the same language. The
deeds are attached as Exhibit C.

Based on all these documents, we are confident that Lexington Hills and East Hills
Development own their claimed portions of the Jacobs right.

! Lands owned by these entities became the Lexington Hills Subdivision. These entities have since subdivided and
sold the lands they owned. However Lexington Hills, Inc. expressly reserved all water rights from subsequent
conveyances.

SCANNED
MEMORANDUM = Page 2 of 2
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¢ompany, Limited, & Deted July 17th,

eoxporation. Ack'd July 29th, 1916 before E :
Seal, Residence, Boiss, Adé Co. e E
Ideho,By President snd Secretary -7 - i

48, Ack'd W.J.Bishop N.P. Polk Co.July 22,1916 - -
Crsgon. Ssal. Residencs, YoMinnyilla T 7L

ﬁpf Polk County, Oregon. My commission * g-' 3

& /«D L} expires Jen 29~ 1917, By W.4&,Beyt - ' ° Sl

Y AV Recorded April 1lth, 1917 ~~ , -

Book 7 of Contracts page 232

-Farmer's Union Ditch /" AGREEMENT
\[ 1916

to

WITHESSETH, That, whereas, the party of the first part is the owner
snd in the possession of & certain cenal or irrigation ditch, together
with a right-of-way therefor, situate in Ada and Canyon counties, State .
of Idsho, and described as follows, fo-wit: Commencing at ths headgate
of said canal at & point on the northerly side of the Boise River in the .
Southeast Querter of the Southeast Quarter of Section 32 in Township . 4
North of Renge 2 East of the Boise Meridian, and running thence in & :
northwesterly direction through Townships 4 North oft Range 2 Basty 4 '
North of Renge 1 Eest; 6 North of Range 1 West; 4 North of Range 2 West, - -
and 5 North of Range 2 West of the Boise Meridien, being” tha said ditch
mown &8 the Farmers Union Ditch, together with the right to divert cer-
tain waters from ths Boise River into said ditch at the headgaget thereof,
for the use of the stockholders of said Farmers Union Ditch Company, :
Limited, and that said Farmers Union Ditch Company Limited, is, and since -
the. year 1895 has been, engaged in conveying snd distributing through’ its
gaid ‘dltch weters to its Baid stockholders for irrigation end 'domestic
purposes; and: _ o A

Whereas, the party of the second part is interested in certain laznds
situate in Township 5 North, Range 1 Rast, B. M. which lie adjacent to
and north of the cenal of the party of the first part where it crosses
gaid Township and Range, which land is arid in character and resguires. & ¢
sartificial irrigation for the production of profitable crops thereon,and, .

Whersas, tha party of the second part is the owner of that certain
water right generally known &8 the Jscobs Canal water right for 100005 -
miner's inches, or twenty oubic feet per second of time, of the waters
of Boisa river, Idaho, adjudicated to said canal company in" that certain
guit whersin the Parmers Co-operative Ditch Company,: & corporation, was: .. -
plaintiff, and the Riverside Irrigation District, Limited, et al., wers -
defendants, then pending in the District Court of the Third Judicial ‘!
Distriet of the State of Idaho, in and for the Cpunty of Ada, now pending
in the Distriet Court of the Seventh Judicial District of the. State ofl
Idsho, in end for the County of Cenyon, sald decres being dated January.
18,. 1906, and said water right being designated thersin as "right. No, 2%,
said water right having been specifically enumerated in certificate of ' .
trensfer No 136 issued by the State Engineer of the Stete of Idaho, dated
Juns 8, 1914, and of record in the office of the State Engineer of Idahoy
gaid described water right now being diverted at the intake of the cansl
of the party of the first part herein eand, o ' s

Whereag, in order for the party of the second part to apply the water
which he owns as hereinabove described to said lands in Township 5 North,’
Renge 1 East, adjacent to and moxth of the canal of the party of the:
first part herein, it is necessary that he convey the Bame through the .,
cansl of the party of,the first part to a point in the Southwest Quarfter
(Sw%) of the Southwest Quarter (SW%) of Section Thirty-four (34).Township
Five (5) North, Rangse One (1) Bast, B. M., hersinafter more particularly

P

described. ' =3y
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(UORTDIAUE LLUJ U1 mOuly 3 =Y ) : :

Now, thersfors, it 18 mutually understood &nd agreed between -
the parties hereto a8 follows, to-wit: - : ; *

That for and in consideration of the party of the sescond part -
conveying, trensferring and delivering to the party of the first part ;
a ona-third. interest in the water right of said Jacobs Canal water:. -
right hereinabove dsseribed, the said Farmers Union Ditch Compeny, = 4
Limited, hersby agrees to perpetuslly carry and deliver to ‘the party
of the second part, his heirs or assigne, ‘during the entire irrigas=
tion season of each and every year after the date hereof, sxcept as
hereinafter.provided, a2t the poin of diversion hereafter described,
the waters represented by two-Thirds of said Jacobe Canal water right
herein above described, and at the elevation hereinafter described.

1t is specilally understood and agreed that the party of the first
pert .shall be under no obligation to deliver to the party of the sec-
ond part more water under -this agreement than two-thirds of the amount
which it is ultimately ‘determined is' represented by the water right
of said Jscobs Canal Company, designated &S "right No.2" in the prior-
ity suit on the Boise river hereinabove raferred toy and which the
party of the sacond part is entitled to have diverted from the Boige
river by virtus of the ownarship of said right, less proper deduc-
tions for seepage and evaporation. _

Tt is further sgresd that the party of the first part shall not
be reyuired to undergo any expense whatever in representing or de- |
fending said Jacobs Canal right in the litigation noi pending in the
Seventh Judicial District of the State of Idaho, in and for Csnyon
County, or any suit or action involving the trensfer or use of said,
weter but that said party of the second part shall cauSe the amount
of water represanted by said npight No.2" to be finally detarmined -
without expensa to the party of the first part, and shall defend any
suit or action involving the right to transfer,or use the same with=
out expense to the party of the first part. ’ .

w

e -

o
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DELIVERY.

It is Bxpressly understood and agreed that the party of the s ..
gacond part and his assigns -shall acquire no right’ or intereBt. in or.
be entitled to the use of any part or portion of the waters now-owned
or haereafter acquired by the party of the first pert by virtue of
this agreement, and the party of the first part shall be under no
obligation to carry or deliver the waters herein eagresed to:be:cargi#d
and deliversd until the party of the gecond part shall first have
caused said watsrs reprasented by said rright No.2™ to be delivexred
and maintained &t the headgate of the party of the first part for

diversion into itg cangl. ‘ i
POINT OP DIVERSION. ' ‘

It is agreed that the place of diversion from the canal of the
party of the first part by the party of the second part, his.heirs
or-assigns, of said water herein sgreed to be carried and delivered,
ghall be on the following described tract of land to~wits: ;

On the North line of the canal of sald Parmers Union Ditch-:
Company, Limited, on the following desscribed tract, ‘

Beginning at the section corner on the township line
common to Sections Thirty-three (33) and Thirty-four (34) '
in Township Five (B) North, Range Oone (1) Bast, B. Me3 . ° = "

‘thence north 25¢ 10 Min. east, 520 ft. being the plece’of

beginning; thence south 66° 56 Min. west, b54.6 ft; thence - & .

north 21° 10 Min. west, 390 ft. to & point 30;ft. eash’of =

Aol U T ] P ,;(Gontinue )
ORI 0 HECANNER, £




T T i =k SR T S L % =
the ssction line common to sections 33 aﬁd"Sé?‘Townshib
5 North, Range 1 East, B. M.; thence north 50T £t. pare~
1lel to gsaid saction line; thence east 10 Tt.s thence & T
gouth 382 ft.; thence east 58 ft.; thence sowth £le 10 . &

Min. east, 480 f£t; thencs gsouth 66° 56 Min. west, £4.5
£t. to the place of beginning .containing 1.117acrss

mors or less, . L
ELEVATION OF DELIVERY. = iﬂﬂféz}J-

. ‘i i ;A
It is understood and agreed that the party of ths second pgft‘in,..g

tends to elavate the water hsrein egreed to be carried, on to the lands:;

to be irrigated by the same, by means of pump8y Forithe purpose of,pumpawf;
of:the & %

on the north or right bank of

said Gax
snid sump . 8hall

ing the same hg _ghall construct a sSump

canel of the part _First part ¢
ag may be determined by the party of the sacond

parti
connscted with the canal of the party of :the first par

ond part is entitled may Dbe measursd into said ditch whexei!lt dive
gzgg_ghg,nanal.of the party of the first part. A headgate or tep-sh
Fa_constructed at the head of 8 id ditch in such ey and &t gsueh ;.
slevation 88 sh €he party of the £ir8L parve. . ¢ %
ST u s sgreed that the party of the First partishall be®under.no
obligation to deliver the water hersin eagréed- -to bs carried and deliver=
ad to the party of the gecond part at an elevaiion greater that the pré4
sent grade of the canal of the party of. the first part whereiit passes,
the point of diversion describved in the preceding paragreph, and the .
fthe-first -part shell have fthe same right to Fegulate the eleva~

g

perty ¢© »
tion and construection of the tap or headgate-of the--party of the second
part as it has to regulate the taps or headgates of its stackholders -
or water users slong the 1ine of said cansal. ' - y O
MATNTANANGE. \

_ Por the purpese only of determining the annual maintenance to ..
be paid by the party of the second part to the party of the first part:
for the csrrimge and delivery of said water hereinshove provided for; -
1t is hersby agreed that the atock of the party of the first part rapre=
sents sleven inches to the Bhare snd thet the party of the second parti:.
shall pay to the party of the first part on seach eleven inches:diverted .-
into end carried” through the canal of the party of the first part for & -
the party of the second part, the same annusl maintenence &8 is paid by .
the stockholders of the party of the first part upon one share of the :
stock of said party of the first part; said estimats of the amount .of &
weter represented by one share of stock of said party of the first part
being based upon  the present capital sotck of said party of the first £
part, to-wits: 500 shares. . E
It is sgreed, however, thet the party of the second pard shelly .
pay noé maintenance to the party of the firs® part until hae diverts water
from said canal of the party of the first part and then only ¥pon the -
amount so diverted, provided, however, that when he shell have-diverted
or caused to be diverted the meximuom amount which he is entitled to
divert under this agreement he shell henceforth pay maintenance upon
the meximum amount he is entitled %o divert. = _ "
It is further agreed that in lisu of the payment of maintenance:’
befors the perty of the second part diverts water from the cansl of the
perty of the first part under this agreement, he shall give the perty .=
of the first part free use of all the water represented by seid "righti-’
No.2" of the Boise river herein agreed to be carried and delivered.

(Continueq)
ARMNED)

i % ‘%/MW

Ll

-_’:EP_‘;-_.'\" S <.

=y

id 8 ibg
t by meansor &M ., .

e

£ A

open ditch so constructed that the waters to which the party .of théfséb;dfﬁ:

S e e E

g
i
r
g
2
¢

T AL T

b g gt

[T

e

sswirns.

1

Al G 0 i



. (Continuat ion of Entry #48.) ’
2 In the svent said party of the second part, his heirs or assigns
¢ ghould.fail or refuse to pay the meintenance as hersin agresd, then the
party of the first part shall be relieved during such delinyuency only,.
2yom its obligation to carry and deliver Beid water herein agreed to be
cerried and delivered, and when gaid delinquent payments ars mede, %o~
gether with 12% penalty on the amount of such -delinguency the party of:
fhe first pert shall resume its cerrisge and delivery of sald water, .
The maintenance: charges herein provided for shall be paild by the
party of the gsecond part, his heirs or assiguns, at the 'same time and in
the same manner &8 assesements for maintenance ars peid by the stock-
holders of the party of the first part. "
The party of the second pert shall not be liable for any por= °
tion of bonded or mortgaged indebtedness, "or interest on bonds, mortgages
or notes given by the party of the first part, whether ountstanding at
the date hersof or hersafter to be made or issued, for the purpose.of
developing, acquiring or purchasing water for said party of the first
part. Should the party of the first psrd supplement its water supply by
meens of wells, sumps, ragervoirs or other artificial means, the party
of the second part shall pay no part of the expenses in developing, acr
quiring or maintaining the same or ssecuring water therefrom, but ‘the
perty of the second part shall be liable for its portion of the meln-
tenance of the mein canal as hersirnabove provided. Party of the secand.
part shall not be liable for any portion of monsys expendeF-Eforithpupur-
pose of increasing the water supply of the gtockholders of the party of-
the first part, whichgpxpenditurea do not increase the amount of water
to be deliversd under this agreement by the party of the first part to ...
the party of the second part. Charges for betterments shall be considws:”
ered a8 maintenance, : ’ v ¢ e
The party of the gecond part, his heirs or assigns, shall have ..
no right, under this agreement, to exercise any managément or control
in ths affairs, or of the property of the first part, e
This contrect-is exescuted in duplicate, one copy of which is. #&"
delivered to each of the parties hereto, and the same shall extend and 3:
bind the successors and assigns of the party of the first part and heirs,
gxecutors,_administratora and assigns of ths party of ‘the: patty of tha i ..
second part. ' _ - % e
This contract is execubed on behalf of the party of the Ffirst =
pert by its President and Secretary by virtue of authority conferred - ' -
upon said officers by resolution of its Board of Dirsctors. ‘

Farmers Union Di%ch Co Ltd-

%

iae

LA
&,

(NO SEAL) By Emil Jullion . s
. Presidsnt A8

Party of the first parte”

Attest: s : - F’

James M.Potler ; o s
Secretary. ‘ ;

Wa.A.Keyt -
Party of the second part. .
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Farmers Union Ditch Co., Ltd..

NOTICE OF 2001 WATER ASSESSMENT

Notice is hereby given that on January 18, 2001 an assessment has heen
levied by the Board of Directors of the Farmers Union Ditch Co., Ltd. on
all of the capital stock of said corporation,. and on all other water
carried and delivered through the cdnal of said corporation.

Farmers Union Ditch Co., Ltd. shares are to be assessed at $200.00 per
share. All other water delivered through the Farmers Union Canal will be

assessed at $18.18 per miners inch. Storage water from Arrowrock and’,’

Anderson Ranch Reservoirs will be assessed at $.30 per acre foot.

"Bureau of Reclamation charge for the replacement of theé ensign valves on
Arrowrock Dam causes us to charge a SPECIAL ASSESSMENT of $_41.00 per
share of FUD and $§ 3.75 per miners inch of other water delivered

through Farmers Union Canal.

This assessment is due and payable to the Secretary of said corporation on
or before March 15, 2001.

Any assessment
delinquent and
assessment. The penalty will

water will be delivered until t

l:;ﬁ£501~ . .
2001 WATER A§SESSMENT
: . s [?H&Hjﬁﬁbéo

subject to a penalty of fifteen percent (15%) of the

he assessment and penalty are paid in full.

.33 FARMERS UNION e T s 8
ARROWROCK T L 4 g ma ke ow owom $ N T.550
ANDERSON ey e oE m AR ok w BeA e moe $ ' T
) . BOISE VALLEY RV S TP TR
@4.4  JACOBS WATER P A S $ 1 2. &2, 55
MIDDLETON WATER . & » = « =« = = = + = = * ¢ $
2§s DEVELOPED WATER . e e e e e s 8 e, 36
OTHER WATER A T T $
CREDIT T e E et s m w ¥ $
DELINQUENT e e e B v ow Foew P
AGCOUNT SERVICE . . - - = = = = o« = = =" $ 10.00
SPECTAL ASSESSMENT (ARROWROCK) . .« « « » - ~ $ IfY.9
$ 226 3.98

PLEASE PAY THIS AMOUNT

a2 ‘

which remains unpaid after March 15} 2001 will be declared

remittance.

RECEIVED FEB 13 200

Detach and return lower portion with your

Please make checks payable to:
Farmers Union Ditch Co. Ltd.
. o 2153 N. Pollard Lane
SGEOR R Star, ID 83669

Amount|Fadd 3

EYTRY 2 g ,lNUE
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be added to the total assessment, and no:
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To * Instrument Number 211005

aho Farms Inoorporated
The Western Loan &

Investment Company
Dated March 6, 1942

THIS INDENTURE, Made this 6th day of March, in the year of our Lord one thousand
nine hundred and forty-two between IDAHO FARM3, INCORPURATED, s corporation duly orgenized|
and exigting under the laws of the State of Idaho, end having its principal offics in
Idaho at Bolse, in the County of Ada, party of the first part, and THE WESTERN LOAN & IN-
VESTMENT COMPANY, a corporation, of Bolse, County of Ada, Stats of Idaho, party of the mec}
ond part,

WITNESSETH, That the seid party of the first part, having been hereunto duly author-
zled by resolution of i1ts Board of Dirsctors, for and in consideration of the aum of TEN

& No/100 ($10.00) DOLLARS , lawful money of the United Statea of America, and other gcod
and valuable oconsideration to it in hand paid by the said party of the sesond part, the
racelpt whereot is hereby acknowledged, has granted, bargained and sold, and by these
presents does grant, bargain, sall, convey and confirm unto the said party of the second
part, and to 1ts sucoessors and asslgns forever, all the following described real estate
gltuated 1n the County of Ada, State of Idaho, t'o-wib:

The South Helf of the Northeast Quarter (SANE%), the Southeast Quarter of the North-
west Quarter (SEINw}), the Southwest Quarter (SWi) and the Southeast Quarter (SE}) of Sac-
tion Three (3), Township Four (4} North, Range One (1) Rast Boise Meridian, less right-of-
way for roada.

TogethsT with all water rights, ditoh and ditch rights, and the irrigation pumping
plant thereunto belonging and used in connectlon therewith., Sald water right oconsiating
prinoipally of 128 inohes of what 1s known aa the Jeoob's Water right, belng water right
F1 from the Bolse River, as shown by the deores adjudicating the rights of Boise River,
and 50 inohes of what is known as the Davis Right, or right #2, from the Boise River, ea
ehown by the dacres adjudicating the priority of right from the Boise River, which said
water rights, and the whole thereof, are diverted from the Bolse River into the canal knowh
ag tha Farmer's Unlon Ditch, operated by the Farmer's Union Ditch Company, Limited.

Sub Jeot to taxes and assessments for the year 1942,

(U.9.I.R. Stamps $41.25 candelled)
( 5"11"42 'm-B ln .

TOGETHER With all ard sgingular the tensments, heresditamsnts and appurtenancea thereg
unto belonging or in anywise appertalning, and the reversion and reversions, remainder and
remeinders, rents, issuea and protits thersor, and sll estate, right, title and interest
in and to the seid propsrty, as well in law es in equity, of the sald party of the first
part.

TQ HAVE AND TO HOLD, all and singular, the ebova mentioned and described premises,
togethaT with the appurtenances, unto the party of the second part, and to 1ts successors
and mssigns forever. And the gaid party of the first part, and its suocessors, the said
premigses in the gquiet and peaceable possession of the seid party of the second part, ite
successors and assigns, againet the sald party of the first part, apd 1ts successors, and
against all and every person and persons whomscaver, lawfully o0laiming or to olaim the
same, shall ana will warrant and by these presents forever defend.

IN WITNESS WHEREOF, The party ot the first part has caused ita oorpcrate name to be

in purauance to seld resclutlion the day and year first above written.

SIGNED, SEALED AND UELIVERED IDAHO FARMS, 1nNCORPORATED
By J. W. Cunningham, Its Presiden

IN PRESENCE UF = = = = = ~ = P
[€0° PORAT® <S¥ATl.) S } Attaaty T ® A. caa. = .

hereunto subsaribed by its Presiaent and its corporate seal to be affixed by lts Secrs‘!‘-qg; '

. L9 ()
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STATE OF IDAHO )
) 88
County of ADA

On this 6th day of Mareh In the ysar 1942, befors ma, the undersigned, e Notary Publf

-1

in end for said 3State, personally appeared J. W, Cunningham and J. R. Cornell, kmown to
me to be the Prasident & Secretary, respectively, of the eorporation that executed the
instrument or the person who executed the instrument on behalf of said corporation, and
acknowledged to me that such corporation exeouted the same.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my offlcial meal, ths day
and year 1n this certificate first above wrltten.
(SEAL) Noiany Burlio for the State of Idaho,

Residé:g at Meridian, Idaho.
My oo ssion expires: 12-1-43

Recorded at the request of WESTERN LOAN & INVESTMENT CO. at 15 minutea past 9 o'oloui[
AJM., this 14 day of Merch, A.D. 1942,
Fees, $1.40

MM
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.The Western ioan' & Inveatm;nt Company
To
/ Alfred M. Popma

Instrument No. 312469

Dated January 2, 1951
THIS INDENTURE, Made this 2nd day of January, in the year of our Lord one’

thousand nine hundred and fifty-one between The Western Loan & Investment Company,
a corporation duly organized and existing under the laws of the State of Idaho,
and having its principal office in Idaho at Bolse in the County of Ada, State of
Idaho, party of the first part, and Alfred M. Popma, whose wife is Dorothy Popma,
of Boise, County of Ada, State of Idaho, parties of the second part,

WITNESSETH, That the said party of the first part, having been hereunto duly
authorized by resolution of 1ts Board of Directors, for and in consideration of the
sum of Ten and no/100 DOLLARS, lawful money of the United States of America, to it in
hand paid by the said parties of the second part, the receipt whereof is hereby ack-
nowledged, has granted, bargained and sold, and by these presents does grant, bargain,
sell, convey and confirm unto the said parties of the second part, and to their heirs
and assigns forever, all the following described real estate, situated in _ _, County
of Ada, State of Idaho, to-wit:

The South half of the Northeast quarter {SiNE1); the Southeast quarter of

the Northwest quarter (SEZNWi); the -Southwest quarter (SWL); and the South-

east quarter (SEX) of Section Three (3), in Township Four (4) North; Range

1 (1) E.B.M., in Ada County, Iduaho, excepting nll road rights-of-way, and

also excepting the property described in that certain warranty deed, dated

December 30, 1947, between The Weatern Loan & Investment Company, a corpora-

tion, and Harvey L. Bingham and Bertha Bingman, husband and wife, said

warranty deed being recorded in the office of the county recorder of

Ada County, Idaro, at Page 209, Book 313 of Deeds.

Together with all water rights, ditch and ditch rights, and the irrigation

pumping plant trereunto belonging and used in connection therewith. Said

water right consisting principally of 128 inches of what is known as the

Jacob's Water right, being water right #1 from the Boise River, as shown .

by the decree acjudicating the rights of Boilse River, and 50 inches of what

is known as the Davis Right, or right #2, from the Bolse River, as shown

by the decree adjudicating the priority of right from the Boise River, which

said water rights, and the whole thereof, are diverted from the Boise

River into the canal known as the Farmer's Union Ditch, operated by the

Faffier's Union Ditch Company, Limited.{U.S.I.R. Stamps $55.00 Cancellad)
TOGETHER With all and singular the tene('.lném:.s: hereditaments a}nd ap%urter)mnces
thereunto belonging or in anywise appertaining, and the reversion and reversions,

- remainder and remainders, rents, issues and profits thereof, and all estate, right,
title and interest in and to the said -property, as well in law as in equity, of the
said party of the first part.

TO HAVE AND TO HOLD, all and singular, the above mentioned and described pre-
mises, together with the appurtenances, unto the partjes of the second part, and

to their heirs and assigns forever, And the sald party of the first part, and its

<
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successors, the said premises in the quiet and peaceable possession of the said
parties of the second part, their heirs and- assigns, against the sald party of the
first part, and its successors, and against all and every person and persons whom-
soever, lasfully clailming or to claim the same, shall and will warrant and by these
presents forever defend.

IN WITNESS WHEREOF, The party of the first part has caused its corporate name
to be hereunto subscribed by its President and its corporate seal to be affixed by
its Secretary in pursuance to sald resolution the day and year first above written.
SIGNED, SEALED AND DELIVERED THE WESTERN LOAN & INVESTMENT COMPANY
IN PRUSENCE OF=e-

BY Laurence Bettis
Its President

(CORP. SEAL) Attest J. R. Cornell
Its Secretary

STATE OF IDAHO;
8a

" County of Ada

On this 2nd day of January in the year 1951, before me, the undersigned, a
Notary Public in and for the saild State, personally appeared Laurence Bettis and
J. R, Cornell, known to me to be the President and Secretary respectively, of the
corporation that executed this instrument or the person_ who executed the instrument
on behalf of said corporation, and acknowledged to me that such corporation executed
the same.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal,
the day and year in this certificate first above written.

(SEAL) R. Roland Towle

Residing at Bolse, Taang " OF L4mos

Recorded at the request of Idaho Title Co. at 49 minutes past 9 o'clock A, M.
=

R
d/::::.'.’ e e

Recorder

this 3 day of January, 1951,
Fees $2.00
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Ifl\'l[‘red M. Popma, ek ux

|

and soal ko ba herounto affixed by tts duly authorlzed offleers, this Llth day of Dec-
emboer A, D., 1952.

{coRP. SFKAL) UNION PACILFIC SIAGHKS, [NCORPORATEKD,
Abtast: By R. J. Walsh
Prostdont.
A. J. 3nbal

Asslstank Sacratary
STATHE OF NEBRASKA ;
COUNTY OF DOUGRLAS )

89.

On the llbth day of Docembor A. D., 1952, porsonally enrad boforo mo R. J. WALSH

and A, J. BABRL, who talng by me duly sworn, dld say, <daoch Uor himself, that he, Lha
sald R. J, Walsh, lg the Prosldent and ho, the 3 A. J. Babol, 13 the Assistant Sec-
rotary of Union Pacifle Stages, [ncorporated, nd that the withln and foregoing instru-~
mont was signed in behalf of sald corpor ont by authortty of a resolutlion of the Board
of Diroctors, and sald R, J. Walsh a A, J., Babel each duly acknowtodged to me thab
snid corporatlion executed the ssa and that the seal aCfixed 1a the seal of sald ecorpor-

ntlon,

G. W. pousor

(SEAL) NCTARY PUBLIC Roslding ak: Omaha, Nebe. I

My Cuommisslon Expl
Aug. 2}, 1957.

= »
CZ’ 'd‘v"ga:(/f._'el -r'r,/f.--//l

Rocordoer |

eampied |

Instrunent Number 31,026k,
to
|

Armn Feances Popma
Datod: Soptomher 30, 1952.
WARRAN'TY DIEED

Thla indonbture mado thls 30th day of September, 1952, betwoon Alfred M. Popma and
Dorokhy W. Popma, husband and wilfe, of Botsa, Ada Counkty, ILdasho, tho partiea of tho flrst
part, and Ann Francos Popma, un splnsbter, of Bolsa, Ada Comty, (daho, the party of the
socond part.

WUINESSKLIt: [hat tho parktles of the flrst part for and in consldoratblon of the
love and a(locetlon which tho partles of the first part have and bear unte thelr daughtoer,
the party of the second part, as also for tho bokbteor malnktonance, support, proteetion
and livoltlhood of tha party of the seaond park, do by thess presonts glve, grant, allen

L]
and confrim, unto tho 3egond party of the sooond part, and to hor helrs and assigns for-

avor an undividod one-fourth (}) lntorast Ln and ko that certaln lot, pleca or parcal of

land, partlcularly dosasribed as follows: locatod In Ada County, state of [daho, to-wlk:
The south half ol the northeamst gquarter (3.3 NB)); southonst gquarter of bho
northwost nquarbtor (SE: NWY); southwest quarter (SW}); and the southeast quarter !

-(38}) of Saection 3, Tp. I N., R. 1., B.B.M., all in Ada County, Idsho, except-

ing all rights of way horetafore granted, and excopt that portlon deseribed in
that certaln warcanty deod, dabod Decombor 30, Wh7, vocordad Docombar 31,
W9N7, in the offlco of tho County Rocorder of Ada County, [daho, Iin Rook 313

of Doads, ak page 209;

>
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Pogathor with all water rlghta, dltch and ditch rights, and the Lrrigation pump-
lng plent thereunto holonging and usad ln connection therowlth. Sald water right
econsistlng prinelpally of L28 inches of what 1s known as Jacob's water right,

boing wator vlghk /AL from the Nolse River, as shown by the docraes edjudlcating

the rlghts of Bolsa River, and 50 inchos of what ls known as the Davis Nlver,

or Right 22, €rom thn lolse Rivor, as shown by the docree ad judicating the

priority of right Crom the llolse Rlver whiech sald water rights, and the whole

thoreos, are diverted from the Jolas Rivor Ilnto the canal known as the Farmer's

Unlon Dltch, oparatad by l'armor's Unlon Ditch Company, Lt.

Togethor with all and slngular the tonomenks, heradltaments, and appurtenances
thereunto belonglag or in anywlso appertaining, thoe reversion and reverslons, remalnder
and remalndors, rents, 1ssues and proflta thoroof; and all estate, vright, title and in-
terest in and to the sald property, as well In law as In equlby, of the sald partlos of
the Flrst park.

TO [TAVEE AND TO HOMLD, all and singular the abovo montloned and dascrlbed premlsss,
together with the appurtenances, unto the party of the second part, and to her heirs and
assigns Farovar and the anid partles of tho Flrst part, and thelir helrs, tho sald prem-
Lsos 'n the qulet and psacceable possnaslon of tho sald party of the second part, har halrg
and asslgns, agnlnat the sald pavbtloa of tho firat park, and tholr holrs and against all
and every porson and porsons whomsoevor, lawfully clalming or to clalm bthe same shall
and will WARRANT and by thesa prosents forovor DEIFEND.

[N WIINiSS WIIRREQK, Tho asald partlos of the (lrat part have hersunto sst tholr hand
and seal, the day and year flrab above written.

SIGNID, SHALMD AND DEMLIVERED
[N PRESBNCE OF Paul 3. Boyd Allred M. Popma (SEAL)

Paul 3. Royd Dorothy W. Popma {SIAL)
STADE OF I[DAMHO )

98.
COUNTY OF ADA )

On thla 30th day of Sopktembsv, 1952, bafore me the underslgned, a Notary Pubiic LIn
snd for sald stato, poeracnally appeared Alfred M. Popma and Dorothy W. Popma, husband
end wife, known to me to be kthe porsons whosa names are subscrlbaed to tho within tnatru-
ment, and acknowledged to me that thoy oxecutod the same.

N WLUINESS WHEREOF, [ have horeunto sat my hand and affixed my offlclal seal, the
day and yaar In thla covtlflecate flrst above whttton,

(SEAL) Paul 8. Boyd
NOPARY PUDBLIC, BOLSIE TDANO

Rocorded at the request of Paul S. Boyd ab 5 minutos paat 9 o'clock A. M., thls

2 day of Dacaumbor, 1952.

2

Faos: $L.75 & /T/(,:«. es ,,-.--\/)
Recordor
Gupund

‘[lt‘rod M. Popma, et ux
to [nstrument Number 31,0265,
Mary TLoulse Popma SC '
Dated: Soptembor 30, 1952, ' pein 90 g

WARRANTY DIND

MR

This Indenture made thls 3Oth day of Soptembor, 1952, botweon Alfred M. Popma and



L] L] 113 Main Avenue West, S;ite 303
Post Offi 485
BARKER Twin Falls, Idaho 83303.0483
208) 733-0700 teleph
_‘?olzre,'gp hﬁ:ﬁﬁ: ROSHOLT ((201)3) 735-2444 facsimile
ey & jar@idahowaters.com
John K. Simpson
Travis L. Thompson SIMPSON S
Shelley M. Davis LLP ® bost Offtcs Box 21
Paul L. Arrington = = Boise?'lsdaho 8373‘)1(-21 gg
(208) 336-0700 telephone
(208) 344-6034 facsimile
Paul L. Arri gton _ brs@idahowaters.com
pla@idahowaters.com
October 17,2008
RECEIVED
Special Master Booth : Py
Snake River Basin Adjudication 0CT 2 0 2008
253 Third Avenue North DEPARTMENT O o
Twin Falls, ID 833032707 WATER R )
John M. Marshall
Givens Pursley, LLP
P.0.Box 2720
Boise, Idaho 83701

RE: Lexington Home Owner’s Proposed Findings & Fact & Conclusions of Law
Dear Special Master & Mr. Marshall:

Attached you will find a copy of the Lexington Hills Homeowners® Association’s
Proposed Findings of Fact & Conclusions of Law.

During the hearing, David Shaw discussed excerpts from a department transcript. The
following are Mr. Shaw’s recollection of the location of that testimony on the IDWR hearing
tapes:

¢ Phil Barber begins his presentation on the first tape at 550 on the tape counter on IDWR's
4 channel recorder.

e Dave Roylance begins his testimony at tape count 1770 on the first tape and the
excerpted portion of his testimony came from the range of about 3638 to 3775 still on the
first tape.



Page 2

Feel free to call if you have any questions.

Yours truly,

% on

PLAjE

Encs.



John X. Simpson, ISB #4242 RECEIVED
Panl L. Arrington, ISB #7198

BARKER ROSHOLT & SIMPSON LLP 0CT 29 2008
1010 W. Jefferson, Suite 102 DEPARTMENT OF
P.O.Box 2139 WATER RESOURCES

Boise, Idaho 83701-2139
Telephone: (208) 336-0700
Facsimile: (208) 344-6034

Attorneys for Lexington Hills Homeowners’ Association

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

Subcase Nos. 63-00123D, 63-00123F & 63-
00123G

In Re: SRBA .
LEXINGTON HILLS HOMEOWNERS’
ASSOCIATION’S PROPOSED FINDINGS
OF FACT AND CONCLUSIONS OF LAW

Case No. 39576

N N S N S S Naet N N

COMES NOW, Lexington Hills Homeowners® Association (“LHOA™), by and through
its attorneys of record, Barker Rosholt & Simpson, LLP, and submits its Proposed Findings of

Fact and Conclusions of Law.

FINDINGS OF FACT
Snake River Basin Adjudication
B, The Idaho legislature explained the purpose of the SRBA succinctly in I.C. § 42-
1406A (uncodified), under which the adjudication was commenced in November, 1987:

Effective management in the public interest of the waters of the Snake River
basin requires that a comprehensive determination of the nature, extent and
priority of the rights of all users of surface and ground water from that system
be determined.

2. The SRBA statutes were amended in 1994. House Concurrent Resolution No. 70,
passed that session, directed the Legislative Council Committee on the SRBA to study and report
* back to the 1995 Idaho Legislature on several matters related to the adjudication, including

LEXINGTON HILLS HOMEOWNERS®’ ASSOCIATION’S PROPOSED FINDINGS OF FACTS AND 1
CONCLUSIONS OF LAW



actions the Legislature should take to facilitate the development of a long-term management plan
for the administration of surface and ground water supplies in Idaho.

3. In its report, the Committee explained that: “The Legislature authorized the
adjudication in 1985 to provide finality and certainty with respect to all water rights and to
address the federal government’s impending claims.” After considering testimony by “Chief
Justice McDevitt, representing the judiciary, members of the executive branch and, in particular,
the detailed comments made by claimants,” the Committee developed the following “statement
of substantive goals for the SRBA™:

A. Goals for the Snake River Basin Adjudication

L. All water rights within the Snake River Basin should be defined in
accordance with Chapter 14, title 42 so that all users can predict the risks of
curtailment in times of shortage. It is vital to all water users that they have as
kigh a degree of certainty as possible with respect to their water rights.
Uncertainty discourages development, undermines the ability of agencies to
protect stream systems and fosters further litigation. (Emphasis added).

4, Stated simply, the purpose of the SRBA was to provide the Idaho Department of
Water Resources (“IDWR™) and the various watermasters with an accurate list of water rights to
distribute water pursuant to the SRBA Court’s decrees.

Procedural History

S Three SRBA Claims were originally filed for water appurtenant to what is
commonly known as the Lexington Hills Subdivision (hereinafter, the “Subdivision lands™).
Claims were filed by LHOA (63-123G), Lexington Hills, Inc. (“INC”) (63-123F) and East Hills
Development, LLC (“East Hills”) (63-123D). The three water rights were claimed, in part, as
follows:

Claimant LHOA INC East Hills
Water Right # 63-123G 63-123F 63-123D
Diversion Rate 4.605 cfs 1.93 cfs 0.5246 cfs
Acres 303 270 50

6. The Subdivision lands include three developments, Lexington Hills (1-12), East
Hills (1-2) and Lexington on the Rim.

e LHOA was created to, among other things, effectuate the delivery of irrigation
water to the landowners within the developments and to be responsible for irrigation and
maintenance of the common areas in accordance with the Covenants, Conditions and
Restrictions (“CCRs™), duly recorded together with the necessary land conveyances.

8. LHOA was the only claimant to claim as the place of use for irrigation, the entire
Subdivision lands and the quantity of water historically used to irrigate all of the Subdivision
lands.

LEXINGTON HILLS HOMEQOWNERS® ASSOCIATION’S PROPOSED FINDINGS OF FACTS AND 2
CONCLUSIONS OF LAW



9. Based upon a review of the claims and submissions from the Farmers Union
Ditch Company (see Testimony of Jan Shurte), IDWR recommended the rights with the
following diversion rates:

Claimant LHOA INC East Hills
Water Right # 63-123G 63-123F 63-123D
Diversion Rate 2.15cfs 1.93 cfs 0.5246 cfs

IDWR recommended these water rights at 1 inch per acre.

10.  LHOA filed objections to all three recommendations. LHOA objected to IDWR’s
failure to recommend water right 63-123G as claimed. LHOA claimed ownership of all water
historically diverted to the Subdivision lands and disputed the interests of either East Hills or
INC. Neither East Hills nor INC filed any objections or responses to the three water right
recommendations. No other parties to the SRBA filed objections or responses to the three water
right recommendations.

11.  Motions for Summary Judgment were filed by LHOA and INC, addressing the
issue of ownership, based solely upon the interpretation of the CCRs and the Affidavit of David
Roylance. See generally, Motions for Summary Judgment and Briefs in Support (filed
winter/spring 2007).

12.  The Special Master entered an interlocutory order determining that both the
LHOA and INC had an ownership interest. See Memorandum Decision & Order on Cross
Motions for Summary Judgment (April 18, 2007). In the summary judgment order, the Special
Master determined that East Hills did not have any interest in the claimed water.

13.  Inhis summary judgment order, the Special Master indicated that “Lexington
HOA will be provided an opportunity at trial to show whether Lexington Hills bas, in fact,
transferred the amount of water that it is obligated to transfer under the ... Master Declaration.”
In other words, the duty of water associated with the Subdivision lands will dictate the extent, if
any, of INC’s on-going ownership interest in any portion of the water.

14.  Following issuance of the summary judgment order, LHOA discovered
information indicating that INC, or its predecessor in interest, had made assurances to IDWR that
it would not attempt to transfer any of the surface water appurtenant to the Subdivision lands off
of the Subdivision lands. The assurances were made to resolve objections to a new ground water
permif (63-11413), acquired in 1991. These objections were resolved only after the “applicants
agreed to not sell or transfer to another location any of the surface water rights that are
presently associated with the property.” Proposed Memorandum Decision & Order Approving
Application for Permit No. 63-11413 (Aug. 7, 1991) at 5-6, 22 (emphasis added). Furthermore,
the “sale or transfer of”’ the above captioned water rights “from any portion of the property will
void the department’s approval to use [water right 63-11413] for irrigation purposes.” Id. at 11-
12, 9 5 (emphasis added). A comment recognizing this agreement was placed on the permit for
water right 63-11413.

LEXINGTON HILLS HOMEOWNERS’ ASSOCIATION’S PROPOSED FINDINGS OF FACTS AND 3
CONCLUSIONS OF LAW



15.  On September 3, 2008, a one-day hearing was held in front of the Special Master
to present evidence on the disputed elements of the water rights. Based upon the objections filed
by LHOA, the outstanding issues to be decided in the hearing were ownership, duty of water,
place of use, and other provisions necessary to effectively administer the right. Pre-filed
testimony was submitted by both LHOA and INC regarding the duty of water and water
requirements for the Subdivision lands. The testimony David Shaw was presented on behalf of
LHOA regarding irrigation requirements, place of use and conditions of the use of the water
which affects both ownership and conditions as to the use of the water. See FF#14. Inc
submitted the testimony of Terry Scanlan and David Roylance.

16.  No testimony or evidence was presented on claim #63-123D, as it was denied by
the Special Master in the summary judgment order.

Findings of Fact 17 through 34 are submitted to address the outstanding issues or elements of
claims #s 63-123F and 63-123G regarding Ownership, including the conveyance of land,
Quantity through the duty of water, Purpeose and Period of Use, Place of Use and Other
Provisions Langunage.

Ownership/Conveyance of Water from INC to LHOA

17.  As Subdivision lands were developed and conveyed to LHOA or the
homeowners, INC conveyed to LHOA water rights appurtenant to specific enumerated lands,
within Lexington Hills (1-6), for the specific purpose of irrigating those enumerate private and
community areas within Lexington Hilis (1-6).

18.  INC has not conveyed water rights specifically appurtenant to all the Subdivision
lands that have been developed and conveyed to LHOA or a homeowner. In the first six deeds,
attached as Exhibits D through I of the Affidavit of Paul L. Arrington in Support of Motion for
Summary Judgment, Lexington Hills deeded 119.4 inches (2.388 cfs) of water to LHOA as
shown in the following chart:

Aff. Ex. | Miner’s Inches Deeded | Cfs Equivalent’

D 30.60 0.612

E 7.30 0.146

F 4.50 0.09

G 32.0 0.64

H 17.0 0.34

I 28.0 0.56
TOTAL 119.4 2.388

Each of the deeds indicates that the water being deeded was “for purposes of irrigating” specific
portions of the Lexington Hills Subdivision. 4. at Ex. D-I.

!1 cfs = 50 Miner’s Inches
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19.  Ten other deeds were executed to transfer additional tracts of land to LHOA.
Arrington Aff. Exs. J through S. These deeds were silent as to the quantity of water that was
being transferred.

20. LHOA, and the landowners, beneficially use the water historically diverted in the
irrigation of individual lots and common areas. LHOA does not waste the water that it uses to
irrigate the common areas.

21.  Pursuant to claim 63-123G, LHOA claimed water use over the entire Subdivision
lands. LHOA is the either the user of the water or delivers the water for use by landowners
within the Subdivision lands. There is no dispute as to LHOA’s ownership interest on behalf of
the landowmers.

22.  Both LHOA and East Hills (63-123D) filed competing claims for water
appurtenant to lands commonly known as East Hills. In the summary judgment order, the
Special Master found that East Hills did not have any interest in the water. In addition, no
Objection was filed as to LHOA’s ownership of this water. Therefore, sole ownership of this
water appurtenant to the East Hills lands should be decreed in the name of LHOA, under 63-
123G.

23. By summary judgment order, the Special Master found that the LHOA. (63-123G)
and INC (63-123F) each held an ownership interest, subject to the Special Master hearing
evidence as to the duty of water for the Subdivision lands. Testimony of David Shaw and
documents in support of said testimony identify a clear intent on behalf of INC to leave all water
historically diverted on the Subdivision lands. Very pertinent to this issue are the statements and
testimony attributed to counsel for INC and Mr. Roylance as a part of the administrative process
in acquiring groundwater for the early and late season irrigation requirements of the
development. See also, infra, “Other Provisions.”

Duty of Water

24, IDWR’s recommendations under 63-123D, 123F and 123G were premised upon
two facts. First, water appurtenant to the Subdivision lands was originally decreed in the Stewart
Decree, at a decreed amount of one inch per acre. Second, a review of the Farmers Union Ditch
Company’s records revealed a history of assessments being paid by the three claimants, East
Hills, INC and LHOA.

25. At hearing, LHOA expert, David Shaw identified an irrigation demand of 1.13
inches per acre during periods of high water demand. INC’s engineer, Terry Scanlau, in written
testimony agreed with Mr. Shaw in his method of analysis, but recommended the crop
(landscaping) be water stressed during high water demand periods rather than providing the crop
water needs from available irrigation water. On cross-examination, Mr. Scanlan acknowledged
that the irrigation demand was in excess of one inch per acre and that the water could be put to
beneficial use. In fact, Mr. Scanlan’s written testimony showed that under high water demand
conditions, LHOA. could put to beneficial use 1.08 inches per acre and stress would still occur.

LEXINGTON HILLS HOMEOWNERS’ ASSOCIATION’S PROPOSED FINDINGS OF FACTS AND 5
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Purpose & Period of Use

26. IDWR’s recommendations identified only irrigation as a use of the water. While
there was some limited testimony at hearing that the various ponds utilized for irrigation
deliveries do have some temporary storage capabilities, the record is incomplete as to determine
whether such storage would contribute to a multiple day water supply or be attributable to a
storage claim. Further, the testimony identified a practice of filling the aesthetic ponds during
the day and then pumping the ponds during the evening to facilitate irrigation deliveries. Any
retention of water in the ponds is temporary and the record is incomplete as to whether or not this
practice would contribute additional water for irrigation purposes.

27.  INC failed to either make a storage claim or provide notice of such an assertion.
As such, no finding shall be made.

Place of Use

28. IDWR’s recommendations for the three claims identified all lands being irrigated
for a total of 230.3 acres. No party, East Hills, LHOA or INC objected to either the individual
recommended acres or the total acres. There appears, based upon the clear record, to be no
dispute as to the place of use description and the acreage figures provided. The only
reconciliation necessary is to include the East Hills acreage duty of water and place of use within
the LHOA water right.

29.  With a duty of water of 1.13 inches per acre, only 204 acres may be irrigated
within the 230.3 acre place of use.

30.  Athearing, Mr. Shaw testified that the LHOA irrigated acre requirement,
including the common areas, individual lots and mitigation for the ponds, equaled approximately
183 acres. Given a duty of water of 1.13 inches per acre, 4.136 cfs would be required to irrigate
these acres.

Other Provisions Necessary for Definition or Administration

31.  Irrespective of resolution of ownership, the record is clear that as a condition of
irrigation of the Subdivision lands, INC or its predecessor in interest, Floating Feather, agreed to
leave all surface water appurtenant to the lands. Such statements made in the context of the
administrative hearing amounted to a condition of future use on said water. To find otherwise,
might jeopardize the on-going delivery of water to the development

32.  Itisnot necessary for the Special Master to interpret the intent of the statements.
Rather, accepting that the statements were made is foundation enough for requiring a condition
be placed upon the use of the water.

33.  Inaddition, IDWR testimony at hearing supports such a condition, linking the
various sources and uses of water. See testimony of Jan Shurte. Further, the only testimony
offered by INC to address early understandings of the water use, was that of Mr. Roylance, who
simply stated that early on INC did not fully understand the amount of water that was available
or needed. See Testimony of Roylance.

LEXINGTON HILELS HOMEOWNERS®’ ASSOCIATION’S PROPOSED FINDINGS OF FACTS AND
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34.  The record reveals that no dispute exists as to the “Source of Water”, “Priority” or
“Point of Diversion.”

CONCLUSIONS OF LAW
L. “Effective management in the public interest of the waters of the Snake River
basin requires that a comprehensive determination of the nature, extent and priority of the rights
of all users of surface and ground water from that system be determined.” 1.C. § 42-1406A
(uncodified).

2. In order for a water right to be adjudicated in the SRBA, a claim must be filed,
unless the water right is specifically exempted from the filing requirements. 1.C. § 42-1409. No
exemption applies in this case. See I.C. § 42-1420(1). Unless a water right is claimed in the
SRBA, no decree will be entered for that water right and it will be “lost by failure to file a notice
of claim.” Id,

3. A party may file a late Notice of Claim or amend its Notice of Claim pursuant to
the procedures in AQ1 4(d)(2). “A claimant may not amend a claim by filing an objection or a
response.” AO1 4(d)(1)(b). The party must follow the procedural mechanisms established for
seeking leave to amend a notice of claim pursuant to Idaho Code § 42-1409A, which provides
that “no amendments to a notice of claim or late notices of claim shall be allowed except as
authorized” by section 42-1409A. See also Second Amended Order on Summary Judgment (36-
00003A, et al.), 1 SRBA 60, 60.16-60.17 (1996).

4. A party may file an Objection on any element of a recommended water right
pursuant to AO1 4(d)(1). Responses to the Objection may also be filed. Id.

5. Absent any Objection or Response to a recommendation for a water right, the
water rights will be decreed as recommended. L.C. § 42-1412(7).

6. “The notice of claim, objections, and responses to objections, shall identify the
issues to be heard for water rights acquired under state law.” 1.C. § 42-1412(3). As such, in light
of section 42-1412(7), any element of a water right that is not objected to, will not be at “issue to
be heard” at hearing.

7. In recommending a water right, IDWR will include “such remarks and other
matters as are necessary for definition of the right, for clarification of any element of a right, or
for administration of the right by the director.” 1.C. § 42-1411(2)().

8. When the SRBA Court issues a partial decree, IDWR is bound to accept the
court’s findings as to the quantity element that a right holder is entitled to divert and beneficially
use. L.C. §§ 42-1401A(5); 1420(1); Crow v. Carlson, 107 Idaho 461, 465 (1984) (“The [ ] decree
is conclusive proof of diversion of the water, and of application of the water to a beneficial
use.”).

9. The duty of water represents the amount of water necessary for beneficial use:
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Water rights are valuable property, and a claimant seeking a decree of a court
to confirm his right to the use of water by appropriation must present to the
court sufficient evidence to enable it to make definite and certain findings as to
the amount of water actually diverted and applied, as well as the amount
necessary for the beneficial use for which the water is claimed.

Heod v. Merrick, 69 Idaho 106, 108 (1949).

A water right is the right, in due order of priority and within the maximum
appropriated, to use that amount of water which reasonably suffices for the
owner's needs at any particular time.

U.S. v. American Ditch Assoc., 2 F. Supp. 867, 8§69 (D. Idaho 1933)

10.  Until an order is final, the Court may revise the order:

[Alny order or other form of decision, however designated, which adjudicates
less than all the claims or the rights and liabilities of less than all the parties
shall not terminate the actions as to any of the claims or parties, and the order
or other form of decision is subject to revision at any time before the entry of
Jjudgment adjudicating all the claims and the rights and liabilities of all the
parties.
LR.C.P. 54(b) (emphasis added).

" CONCLUSION
Based on the testimony at hearing, and the Findings of Fact and Conclusion of Law, set

forth above, the water rights should be recommended as follows:

63-123D: Should be disallowed in accordance with the Special Master’s summary
judgment order

63-123F: Should be recommended in the name of Lexington Hills, Inc., with a
diversion rate of 0.469 cfs, for the irrigation of 21 acres within a 47.3 acre
permissible place of use, for irrigation consistent with a duty of water of
1.13 inches per acre.

63-123G: Should be recommended in the name of Lexington Hills Homeowners’
Association with a place of use consisting of 183 acres and a diversion
rate of 4.136 cfs for irrigation purposes, consistent with a duty of water of
1.13 inches per acre.

In addition, in accordance with the settlement agreement entered in relation to permit 63-11413,

the following comment should be placed on water rights 63-123F and 63-123G:
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Pursuant to a settlement reached in the permitting process for permit 63-11413,
no surface water may be sold or transfered from any portion of the place of use
identified within the lands commonly known as Lexington Hills Subdivision.

The undisputed testimony at hearing supports a recommendation of the water rights as
described above. The Special Master should issue a report and recommendation in accordance
with these findings.

Dated this 17™ day of October, 2008.

BARKER ROSHOLT & SIMPSON, LLP

= \Wan

John K. Simpbon~ ~—X___/
Paul L. Arrington
Attorneys for Lexington HOA
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CERTIFICATE OF SERVICE

1 HEREBY CERTIFY that on this 17™ day of October, 2008, I caused to be served a
true and correct copy of the foregoing LEXINGTON HILLS HOMEOWNERS’
ASSOCIATION’S PROPOSED FINDINGS OF FACTS AND CONCLUSIONS OF LAW
by the method indicated below, and addressed to each of the following:

Clerk of the District Court
Snake River Basin Adjudication
253 Third Avenue North

Twin Falls, ID 83303-2707

Director of IDWR
P.O. Box 83720
Boise, Idaho 83720-0098

John M. Marshall
Givens Pursley, LLP
P.O. Box 2720

Boise, Idaho 83701

U.S. Mail, Postage Prepaid
p¢_ Hand Delivered

Overnight Mail

Facsimile

U.S. Mail, Postage Prepaid
Hand Delivered

Overnight Mail

Facsimile

DL U.S. Mail, Postage Prepaid
Hand Delivered
Overnight Mail
Facsimile

—

Paul L. Arrinfstod
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF IDAHO,
IN AND FOR THE COUNTY OF TWIN FALLS

IN RE THE GENERAL ADJUDICATION CIVIL CASE NUMBER: 39576
OF RIGHTS TO THE USE OF WATER FROM
THE SNAKE RIVER BASIN WATER SYSTEM

Ident. Number 63-123F
Date Received: 5/27/2004
Receipt No: X777777

Received By:

NOTICE OF CLAIM TO A WATER RIGHT
ACQUIRED UNDER STATE LAW

Name of Claimant (s)
LEXINGTON HILLS INC Phone: (208)939-6000

1815 E STONYBROOK CT
EAGLE ID USA 83616

Date of Priority: 06/01/1864

Source: BOISE RIVER Trib. to: SNAKE RIVER

Point of Diversion:
Township Range Section 1/4 of 1/4 of 1/4 Lot County Type

03N 02E 5 NE SE NE ADA

Description of diverting works:

This right is diverted into the Farmers Union Canal and delivered to the

Lexington Hills subdivision under a water delivery contract.

63-123F 06/01/2004

Water is used for the following purposes:
Purpose From To C.F.S. (or) A.F.A
IRRIGATION 03/15 11/15 1.93

Total Quantity Appropriated is:
1.93 C.F.S.

Total consumptive use:

Non-irrigation uses:

SCANNED
I gg yITnS



10. Place of use:

Township Range Section 1/4 of 1/4 Lot Use Acres
04N 01E 3 SW NE TRRIGATION 40
SE NW TRRIGATION 40
NE SW JTRRIGATION 40
NwW SW IRRIGATION 40
SW SW IRRIGATION 40
SE SW IRRIGATION 40
NW SE TIRRIGATION 15
SW SE TRRIGATION 15
Section Acres 270
Total Acres 270

11. Place of use in counties: ADA

12. Do you own the property listed above as place of use? No

13. Other Water Rights Used:

14. Remarks:

Lexington Hills Inc. acquired the approximately 270 acre place of use
associated with this claim subsequently developed the property as a residential
subdivision. Lexington Hills Inc. has retained a 96.5 inch (1.93 cfs) portion of
this right.

THIS RIGHT IS A SPLIT FROM FORMER RIGHT 63-123.

15. Basis of Claim: Decreed

63-123F 06/01/2004 SCANNED
JUN 2 9 2006



" Form No. 42-1409(2)a 1/88 (Internet)

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

—

IN RE THE GENERAL ADJUDICATION CIVIL CASE NUMBER: , 39776

OF RIGHT TO THE USE OF WATER FROM e e =gl q-(;f’?"%"
THE SNAKE RIVER BASIN WATER SYSTEM Receipt Number (360 3117
cGEWEP
. o004 NOTICE OF CLAIM
N2 TO A
" RHESO\%%?&
“@E%TE‘F‘N RES WATER RIGHT

ACQUIRED UNDER STATE LAW

Please type or print clearly

1. Name of Claimanti(s) Lexington Hills, Inc. Phone (208) 939-6000
Mailing Address 1815 E. Stonybrook Ct., Eagle, ID Zip 83616

2. Date of Priority (only one (1) per claim) June 1, 1864

3.  Source of water supply (a) Boise River
which is tributary to (b) Snake River

4.  a. Location of existing point of diversionis:  Township 03N Range 02E Section 5 .
NE 1/4 of SE 1/4 of NE 1/4, Govt. Lot, B.M., County of
Additional points of diversion if any:
b. If instream flow, beginning point of claimed instream flow is:

Township Range Section , 1/4 of 1/4 of 1/4,

Govt. Lot B.M., County of

ending point is: Township Range Section . 1/4 of 1/4 of
1/4, Govt. Lot B.M., County of

5. Description of existing diversion works (Dams, Reservoirs, Ditches, Wells, Pumps, Pipelines, Headgates, Etc),
Including the dates of any changes or enlargement in use, the dimensions of the diversion works as
constructed and as enlarged and the depth of each well.  The right is diverted into the Farmer’s Union Canal
and delivered to the Lexington Hills subdivision under a water delivery contract.

ORIGINAL

SCAMNNED
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6. Water is claimed for the following purposes
(both dates are inclusive) (cfs) (acre feet)
For Irrigation purposes from 3115 to 11/15 amount 1.93 or
For purposes from to amount or
For purposes from to amount or
For purposes from to amount or
7. Total quantity claimed (a) 1.93 (cfs) and/or (b) (acre feet)
8. Total consumptive use claimed is  (not applicable) acre feet per annum.
9. Non-irrigation uses; describe fully (eg. Domestic: Give number of households served; Stockwater: Type and number
Of livestock Etc.)
10.  Description of place of use:
a. If water is for irrigation, indicate acreage in each subdivision in the tabulation below.
b. If water is used for other purposes, place a symbol of use (example: D for Domestic)
in the corresponding place of use below. See instructions for standard symbols.
TWP | RNG | SEC NE 1/4 NW 1/4 SW 1/4 SE 1/4 Totals
NE [NW [ SW | SE | NE |NW |SW | SE | NE |NW [SW | SE [ NE | NW | SW | SE
V4 | 14 | 14 | 14 |14 |14 [ 14 | A | 4 | U4 | ua | 14 | s | s | s | 14
04N | O1E | 03 40 40 | 40 | 40 | 40 | 40 15 | 15 270
Total number of acres irrigated  96.5 within the 270-acre place of use
11, In which county(ies) are lands listed above as place of use located? Canyon County
12. Do you own the property listed above as place of use? Yes No v
If your answer is No, describe in Remarks below the authority you have to claim this water right.
13.  Describe any other water rights used at the same place and for the same purposes as describe above.
Water delivered pursuant to shares in the Farmers Union Ditch Co., Ltd. or None ()
14.  Remarks:
1. Lexington Hills, Inc. acquired the appx. 270-acre place of use associated with this claim and
subsequently developed the property as a residential subdivision. Lexington Hills Inc. has
retained a 96.5-inch (1.93 cfs) portion of this right.
2. Exhibit A is a contract between Farmer’s Union Ditch Co., Ltd. and W.A. Keyt memorializing an
agreement whereby Farmers Union agrees to convey water right 63-123.
3. Exhibit B is a 2001 invoice from Farmers Union to Lexington Hills showing that Lexington Hills
owns a 96.5-inch portion of the “Jacobs Water,” which is right 63-123.
Last Name Lexington Hills, Inc Ident. Number 83-11{2_3"

O]
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Map of Project: show clearly the point of diversion, place of use, section number, township, and range number.
Scale: 2 inches equals 1 mile Please see Exhibit C, which is a 1987 aerial photograph of the property.
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15.  Basis of Claim (check one) Beneficial Use Posted Notice License Permit

Decree \/
If applicable provide IDWR Water Right Number  63-123
Court Case Number Decree Date

Plaintiff vs Defendant
16.  Signature(s)
(a.) by signing below, I/We acknowledge that I/We have received, read, and understand the form entitled

“How you will receive notice in the Snake River Basin Adjudication.” (b.) I/We do do not v

wish to receive and pay a small annual fee for monthly copies of the docket sheet.
Number of attachments 2

For Individuals: | do solemnly swear or affirm that the statements contained in the foregoing document are true
and correct.

Signature of Claimant(s)

Date 4 —27~ o0

/] Date
For Organizations: | do solemnly swear or affirm that | am Dave Roylance Q Mo w\t)g.r\
Title
of Lexington Hills, Inc. , that | have signed the foregoing
Organization
document in the space below as W L:.v_r of Lexington Hills, Inc.
Title Organization
and that the statements contained in the foregoing document arg tru ‘w
Signature of Authorized Agent ,}.m "
Title and Organization Wmh/ﬁ’u §\ aten H. (s Date <& -—27—
Stat
ate of Idaho/or ) d Te .
) SS.
County of '-‘“'-f_\“’;‘;:ﬂnaoa ) .
Subscribed angﬁ ,-&Qf f@gﬁecﬁwpefore me this ”L’\‘i day of APrRAL 2004
::f *" "0 Notary Public
& f\;&\OTAl@ » 3, % oo Datus—
S48 SEAb 3., 3 Residing at (\
il W 3 Eanle, Mo
% ,"‘o pUBU*Q © 3 My Commission Expires
% 2 5§ Sud. 12, 2006
T2 ;b
17.  Notice Ofﬁﬂﬁ?%rsq_cea oy Please Print Name

Notice is hereby gNen“ﬁ'th‘afpW"u Christopher H. Meyer and John M. Marshall will be acting as attorneys at law on

behalf of the claimant signing above, and that all notices required by law to be mailed by the director to the claimant signing
above should be mailed to us at the address listed below.
Signature

John M. Marshall, Givens Pursley LLP
Address 601 W. Bannock, PO Box 2720, Boise, ID 83702
Telephone  208-388-1200
Date

Last Name Lexington Hills, Inc ident. Number 63-123
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Parmer's Union Ditch j/’ AGREEMENT S 20
dompany, -Limited, & \/ Dated July 17th, 1916 S if
eorporation. Ack'd July 29th, 1916 before L
Blanche Myer N.P. Ade Co., Idgho. -
Seal. Residence, Boise, Ad& Co. ¥
Idsho,By President and Secretary - & i >
48, Ack'd W.J.Bishop N.P. Polk Cd;July:EZflgls.

Oregon. Seal. Residence, MeMinnville,™ ™
,f Polk County, Oregon. My commission = -
by/ expires Jan 29- 1917, By W.A, Byt - © °
Recorded April 1lth, 1917 =" = -
Book 7 of Contracts page 232

-~

to

W A, Keyt

WITHESSETH, That, whereas, the party of ths first part is the owner
and in the possession of a certain canal or irrigation ditech, together
with & right-of-way therefor, situate in Adas and Canyon Counties, State
of Idaho, and described as follows, to-wit: Commencing at the headgate
of said canal at a point on the northerly side of %the Boise River in the -
Southeast Quarter of the Southeast Quarter of Section 32 in Township.4
North of Range 2 East of the Boise Meridian, and running thence in a .
northwesterly direction through Townships 4 Horth of Range 2 East; 4
North of Range 1 East; 5 North of Range 1 West; 4 North of Range 2 West, . -
and 5 North of Range 2 West of the Boise Meridian, being the said ditch
known es the Farmers Union Ditch, together with the right to divert cer-
tain waters from the Boise River into said diteh at the headgaget thereof,
for the use of the stockholders of ssid Farmers Union Ditch Company,
Limited, and that said Farmers Union Ditch Company Limited, 1s, and since
the. year 1895 has been, engaged in conveying snd distributing through’ its.
said ‘ditch waters to its said stockholders for irrigation and domestic
purposes; and- = o 1 o

Wheresas, the party of the second part is interested in certain laads
gituate in Township 5 North, Rangs 1 East, B. M. which lis adjacent to
and north of the canal of the party of the first part where it crosses
said Township and Range, which land is arid in character and requires. i
artificial irrigation for the production of profitable crops thereon,énd, .

Whereas, the party of the second part is the owner of that certain
water right generally known as the Jascobs Canal water right for 1000:.-
miner's inches, or twenty cubic feet psr second of time, of the waters
of Boise river, Idsho, adjudicated to said canal company in’ that certain
suit wherein the Farmers Co-operative Ditch Company, & corporation, was .. -
plaintiff, and the Riverside Irrigation District, Limited, et al., were -
dsfendants, then pending in ths District Court of the Third Judicial
District of the State of Idaho, in and for the Cpunty of Ade, now pending
in the Distriet Court of the Seventh Judicial District of the. State of. -
Idaho, in end for the County of Canyon, sald decree being dated January.
18,. 1906, and said water right being designated therein as "right No. 2;%
said water right having been specifically enumerated in certificate of -
transfer No 136 issued by ‘the State Engineer of the State of Idasho, dated
June 8, 1914, and of record in the office of the State Engineer of Idehoy
said described water right now being diverted &t the intake of the canal
of the party of the first part herein and, : ' : .

Whereas, in order for the party of the sscond part to apply the water
which he owns &s hereinabove dascribed to said lands in Township 5 North, -
Range 1 East, adjacent to and north of the canal of ithe party of the:
first part herein, it is necessary that he convey the same through the .
canal of the party of.the first part to a point in the Southwest Quarter
(SW:) of the Southwest Quarter (SW}) of Section Thirty-four (34) Townshilp
Tive (5) North, Renge One (1) Esst, B. M., hersinaffer more particularly
described. A

(Continued) | S




_ UV L1IUa VLVl VUl Diluly T =v ) g : - f
Now, therefore, it is mutuslly understood and agreed between -
the parties hereto as follows, to-wit: : : T
That for and in consideration of the party of the sscond part -
conveying, transferring and delivering to the party of the first part
a one~third interest in the water right of seid Jacobs Canal water:
right hereinabove described, thé said Farmers Union Ditch Company, -
Limited, hereby agrees to perpetually carry gnd deliver to the party
of the sacond part, his heirs or assigns, ‘during the entire irriga-
tion season of each and every year after the date hereof, except as
hereinafter.provided, at the poin of diversion hereafter described,
the waters representsd by two- rds of said Jacobs Canal water right
herein sbove described, and at the elevation hereinafter described.
It is specially understood and agreed that the party of the first
part .shall bs under no obligation to deliver to the party of the sec-
ond part more water under -this agresment than two-thirds of the amoun?
which it is ultimately determined is represented by the water right .
of said Jacobs Canal Company, designated as "right No.2" in the prior-
ity suit on the Boise river hereinabove referred to, and which the .
party of the sescond part is entitled to have diverted from the Boise
river by virtue of the ownership of said right, less proper deduc-
tions for seepage and evaporation. .
It is further asgresd that the perty of the first part shall not
be required to undergo any expense whatsver in representing or de-
fending said Jacobs Canal right in the litigation not pending in the
Seventh Judicial District of the State of Ideho, in and for Canyon
County, or any suit or action involving the transfer or use of said
water but that said party of the second part shall causs the amount
of water reprsssnted by eaid "right No.2" to be finally detsermined -
without expense to the party 6f the first part, and shall defend any
suit or =sction involving the right to transfer,or use the same with=
out sxpense to the party of the first part.

A

DELIVERY.

It is Expressly understood and egreed that the party of the™~ .~
gsecond part and his essigns.shall acquire no right’ or intereBt in or.
be entitled to the use of any part or portion of the watérs now-.ownsad
or hereafter acquired by the party of the first part by viriue of
this agreemsnt, and the party of the first part shall be under no
obligation to carry or deliver the waters herein agreed to be.carried
and delivered until the party of the second part shall first have -~
caused said waters represented by sald "right No.2" to be delivexed
and maintained &t the headgate of the party of the first part for
diversion into its cansal. . Y B s

POINT OF DIVERSION.

It is agreed that the placae of diversion from the canal of the
party of the firet part by the party of the second part, his.heirs
or-assigns, of said water herein agreed to Le carried and delivered,
shall be on the following described tract of land to-wit: ;

On the North line of the canal of said Farmers Union Ditch™:
Company, Limited, on the following described tract, '

Beginning at the section corner on the township line

common to Sections Thirty-three (33) and Thirty-four (34)

in Township Five (5) North, Renge One (1} East, B. MJ; .

thence north 25¢ 10 Min. east, 520 ft. being the place of

beginning; thence south 66° 56 Min. west, 54.5 ft; thence -,
north 21° 10 Min. west, 390 f£t. to a point 30:ft. eastiof -
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the saction line common %o sections 33 and B34% Township
5 North, Range 1 East, B. M,; thence north 607 £, para-
1lel to said section line: thence east 10 P+t.% thence i
gouth 382 Fft.; thence east 58 ft.; thence south 8le 10- . &
Min. east, 480 f£t: thence south 66° 56 Min. west, 54.5 S
ft. to the place of beginning.containing 1l.1l7acres b b

3'/¥%§ ;

mores or less.,

It is understood and agreed that the party of the second pert in-- : 7
tends to slevate the water herein agreed to be carried, on to the lands:: :
to be irrigated by the same, by means of pump8y Forithe purpose ofipuﬁp-.._
ing the same he ghall construct a sump on the north or right bank of . the © °
canal of the party of the first part 8% suc Stence -from said G -
as may be determined by the party of the second part;TBALd sump .shall:be * °
conmected with the canal of the party of the first part by means oL am:
open ditch 8o constructed that the waters to which the party .of the ‘ssc:

ond part is entitled may be measured into said ditch wheraiit diverts-- = ?
from the canel of the party of the first part. 4 tap shall |
in such™a at h * ‘ g

ELEVADION OF DELIVERY. E /

-
e

s nr A

_ " headgats or
be _constructed at the head of said ditc anner an
elevation as sh The party oF the fir8t Dart.:

1% 18 egreed that the party of the first partishall be under.no
obligation to deliver the water herein agréed - to bs carried and deliverw
ed to the party of the second part 2t an elevation greater that the pre-
sent grade of the canal of the party of. the first part where it passes, '
the point of diversion described in the preceding paragraph, and the - ’
perty cf—the first part shall have the s8dme right to Fegulate the elevar
tion and construction of the tap or headgate -of the -party of the second
pert as it has to regulate the taps or headgatas of its stackholders ..
or watser users along the line of said cansl. ' - -

N

MAINTANANCE.

Por the purpose only of determining the annuel maintenance te .. . - "
be paid by the party of the sscond part ‘o the party of the first part: R o
for the carrisge and delivery of said water hereinahbove provided foxr, - .
it is hersby agreed that the stock of the party of the first part repre= ¥
gents sleven inches to the share and that the party of the second part. .
shall pay to the party of the first part on each eleven inches:diverted. B
into sand carried” through the canal of the party of the first part for 5 =2
the party of the second part, the same amnual maintenance as is paid by .
the stockholders of the party of the first part upon one share . of the - >
stock of said party of the first part; said gstimate of the amount of & % 5
weter represented by one share of stock of said party of the first part k
being based upon.the present capital sotck of said party of the first -
part, to-wit: §00 shares. . S e

It is agreed, however, that the party of the second part shall:.
pay no meintenance to the party of the first part until he diverts water
from said canal of the party of the first part and then only Wpon the
amount so divertsed, provided, however, that when he shall have diverted
or caused to be diverted the maximum amount which he is entitled to =
divert under this sgresment he shall henceforth pay nmaintenance upon
the maximum asmount he is entitled to divert. - “ R

It is further agreed that in lisu of the payment of maintenance
before the party of the second part diverts water from the canal of the
party of the first pert under this agreement, he shall give the party = N
of the first paert free use of all the water represented by said "righti- i
No.2" of the Boise river herein agreed to be carried &and delivered. o

(Continueq) : A
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In the event said party of the second part, his heirs or &ssigns
should.fail or refuse to pay the meintenance as herein agreed, then the’
party of the first part shall be relieved during such delinguency only,.
from ¥ts obligation to carry and deliver gaid weter herein agreed to be
caerried and delivered, and when sald delinquent payments are made, to-
gether with 12% penalty on the amount of such -delinquency the party of -
fthe first part shall resume its carriage and delivery of seid water.

The maintensncs. charges herein provided for shall be paid by the
party of the second part, his heirs or assigns, at the -same time and in
the same manner a8 assessments for maintenance are paid by the stock-
nolders of the party of the first part.

The party of the second part ghaell not be liable for any por=
tion of bonded or mortgaged indebtedness, ‘or interest on bonds, mortgages
or notes given by the party of the firat part, whether outstanding at
the date hereof or hereafter to be made or issued, for the purpose of
developing, acquliring or purchasing water for said pérty of the first
part. Should the party of the first part supplement its weter supply by
means of wells, sumps, reserveirs or other artificial means, the party
of the sscond part shall pay no part of the expenses in developing, acrs
quiring or maintaining the same or securing water therefrom, but the
party of the second part shall be liable for its portion of the main-
tenance of the main cenal as hersinebove provided. Party of the second.
part shall not be liable for any portion of moneys expende@-foritheupur-
pose of increasing the water pupply of the stockholders of the ‘party of-
the first part, whichgpxpendituras do not increase the amount of water
to be delivered under this agreement by the party of the first pert to ...
the party of the second part. Charges for betterments shall be consid+:"
ered a8 maintenance, ' N - E

The party of the second part, his heirs or assigns, shall have ..
no right, under this egreement, to exsrcise any management or control -
in the affairs, or of the property of the firstrpart. © L

This contract -is executed in duplicate, one copy of which ig. i
delivered to each of the parties hereto, and’ the same shall extend and :
bind the successors and assigns of the party of the first part and heirs,
exscutors, edninistrators and assigns of the party of the: petty of the: .-
second part. ' - : i

This contract is executed on behslf of the party of the first .
part by its President and Secretary by virtue of suthority conferred - T
upon said officers by resolution of its Board of Directors. '

Farmers Union Ditch Co Ld:

(NO SEAL) By Emil Jullion . :
President hy R

Perty of the first part.”

Attest: : : : TR
Jemes H.Potter ¥
Secretary. P

W.A.Keyt Fopm

Party of the second part.
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Farmers Union Ditch Co., Ltd.

NOTICE OF 2001 WATER ASSESSMENT

Notice is hereby given that on January 18, 2001 an assessment has been
levied by the Board of Directors of the Farmers Union Ditch Co., Ltd. on
all of the capital stock of said corporation,. and on all other water
carried and delivered through the canal of said corporation.

Farmers Union Ditch Co., Ltd. shares are to be assessed at $200.00 per
share. All other water delivered through the Farmers Union Canal will be
assessed at $18.18 per miners inch. Storage water from Arrowrock and .
Anderson Ranch Reservoirs will be assessed at $.30 per acre foot.

'Bureau of Reclamation charge for the replacement of the ensign valves on
Arrowrock Dam causes us to charge a SPECIAL ASSESSMENT of $_41.00 per
share of FUD and $ 3.75 per miners inch of other water delivered

through Farmers Unicn Canal.

This assessment is due and payable to the Secretary of said corporation on
or before March 15, 2001. ;

Any assessment which remains unpaid after Martch 15, 2001 will be declared
delinguent and subject to a penalty of fifteen percent (15%) of the
assessment. The penalty will Dbe added to the total assessment, and no-
water will be delivered until the assessment and penalty are paid in full.

Lt RS o2 .
2001 WATER ASSESSMENT
.33y FARMERS UNION e e e e e n e e el e e e 8 ETEH%7§73£¢
ARROWROCK e e e e 8 N SSS
ANDERSON : .. § S -
- BOISE VALLEY $ e
76.%  JACOBS WATER $ (252, 55
MIDDLETON WATER $
25s DEVELOPED WATER $ He. 36
OTHER WATER $
CREDIT $
DELINQUENT $
ACCOUNT SERVICE . . . . - . . $ 10.00
SPECIAL ASSESSMENT (ARROWROCK) $ 3849
PLEASE PAY THIS AMOUNT $ 226 3.98

Detach and return lower portion with your remittance.

RECEIVED FEB 13 2001

Please make checks payable to:
Farmers Union Ditch Co. Ltd.
o o 2153 N. Pollard Lane
' ‘ LG Star, ID 83669

Amount Paid §_
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