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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA
Subcase Nos. 63-00179C  63-32580
Case No. 39576
JOINT MOTION TO CONFIRM
ENFORCEABILITY OF AMENDED AND
RESTATED SETTLEMENT AGREEMENT

(EXPEDITED HEARING REQUESTED)

COME NOW Pioneer Irrigation District (“Pioneer”) and Mason Creek Ditch
Company (“Mason Creek” or “Mason”), by and through undersigned counsel of record, and
hereby move the Court to confirm the enforceability of the Amended and Restated Settlement

Agreement executed and recorded by Pioneer and Mason Creek on January 13, 2012, attached

hereto as Addendum 1.
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1. Pioneer is the owner and operator of the Caldwell Highline Canal. See
Order on Pioneer’s Motion to Determine Enforceability of Settlement Agreement (the “Order”),
dated March 25, 2011, at 2. On or about December 14, 2006, IDWR issued a Director’s Report
for Mason Creek’s Boise River water right (63-00179C), which provided that such right included
an accomplished change in point of diversion to the Caldwell Highline Canal. See id.

2. In June 2007, Pioneer filed an objection to the Director’s Report for
Mason Creek’s Boise River water right. See id. In October 2010, the Court held a hearing on
cross-motions for summary judgment by Pioneer and Mason Creek. See id. The Court denied
Mason Creek’s motion seeking dismissal of Pioneer’s objection and remanded the matter to
IDWR for a hearing regarding whether the accomplished change in point of diversion for Mason
Creek’s Boise River water right resulted in injury or enlargement. See id.

3. On November 29, 2010, Pioneer and Mason Creck met for settlement
negotiations without counsel present. See id. Thereafter, the parties exchanged written
settlement agreements and ultimately executed and recorded a Settlement Agreement, dated
December 14, 2010 (the “2010 Settlement Agreement”). See id.

4, On February 8, 2011, Pioneer filed a Motion to Determine Enforceability
of Settlement Agreement with Mason Creek Ditch Company. The primary basis for the motion
was that no prior existing agreement established Mason Creek’s right to convey its Boise River
water right through Pioneer’s Caldwell Highline Canal. Therefore, Pioneer was concerned that
the 2010 Settlement Agreement violated the trust relationship between Pioneer and its patrons
because it required the use of Pioneer property for the benefit of non-patrons, and was thus ultra

vires and void. Pioneer filed its motion in order to obtain a judicial determination of that issue.
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5. The parties briefed the issues and presented oral argument on
February 22, 2011. On March 25, 2011, the court entered its Order on Pioneer’s Motion to
Determine Enforceability of Settlement Agreement. The Court held that the Settlement
Agreement was unenforceable to the extent it requires the delivery of Mason Creek’s non-Boise
River water rights through the Caldwell Highline Canal. See Order at 9-10. The Court also held
that the 2010 Settlement Agreement is void because it commits the use of non-surplus property
of Pioneer to the use of landowners outside the District. See id. at 10-11.

6. Counsel for Mason Creek and counsel for Pioneer subsequently
discovered the following Pioneer Board minutes, respectively, which address use of the Caldwell
Highline Canal for delivery of Mason Creek’s Boise River water right. Pioneer Board minutes

dated January 7, 1911, provide:

Mason Creek Ditch Co. appeared before the board asking for a
contract with the district authorizing the Pioneer Irrigation District
to divert from the river and carry all the water belonging to Mason
Creek Ditch Co. and deliver the same to them at different places on
the Highline Canal. Such contract was agreed upon and the
districts’ attorneys directed to draft the same.

See Addendum 1, Amended and Restated Settlement Agreement, Exhibit B.
The Pioneer Board minutes, dated July 13, 1915, provide as follows:

Whereas, under present arrangements, the turning of the said
Franklin rights and said Mason Creek rights into said Highline
Canal gives the lands under said Highline Canal, within the
Pioneer Irrigation District a pro rata share of the use of the water
belonging to said district, and heretofore, 2655 inches of water has
been turned into the Phyllis Canal in order to give the lands under
the Phyllis Canal their pro-rata share of the waters of the District;
and

Whereas it is for the best interests of the District that the water be
diverted as they have heretofore been diverted,
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Be It Therefore Resolved that it is hereby Ordered that the State
Engineer of the State of Idaho be requested, and he is hereby
requested, to continue diverting said water as they have been
heretofore diverted, to wit:

In addition to the amount decreed to the Phyllis Canal, to divert the
2655 inches aforesaid into the Phyllis Canal, and to divert the
Franklin and Mason Creek Rights into the Caldwell Highline
Canal; and the President of the Board is hereby instructed to notify
the said State Engineer of this resolution.

See Addendum 1, Amended and Restated Settlement Agreement, Exhibit C.

7. At the time of Pioneer’s Motion, neither Mason Creek, nor Pioneer, nor
IDWR were aware of any agreement or other document establishing Mason Creek’s legal right to
convey its Boise River water right through Pioneer’s Caldwell Highline Canal. In light of the
foregoing 1911 and 1915 Pioneer Board minutes, however, and after further negotiation, Pioneer
and Mason Creek have executed the Amended and Restated Settlement Agreement.

8. After submission of extensive documentary evidence by both parties,
IDWR filed a Supplemental Director’s Report in subcase 63-179C on October 31, 2011,
concluding that the Department found no evidence of injury or enlargement in the accomplished
transfer of the point of diversion of water right no. 63-179 to the Caldwell Highline Canal as of
the time of the change in or about 1911,

9. The purpose of this Motion is to jointly seek confirmation from the Court
that such Amended and Restated Settlement Agreement is enforceable. Should the Court find
that the Amended and Restated Settlement Agreement is enforceable, Pioneer will execute and
file the Notice of Withdrawal of Objections attached hereto as Addendum 2. Pioneer and Mason
Creek jointly submit that the 1911 and 1915 Board minutes demonstrate that such agreement is

not ultra vires.
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10.  The parties believe that the Amended and Restated Settlement Agreement
is not ultra vires because the 1911 and 1915 Board minutes reflect that the upper portion of the
Caldwell Highline Canal was surplus property at that time, and because the Pioneer Board
determined contemporaneously with the transfer that the arrangement to deliver Mason Creek’s
Boise River water in the Caldwell Highline Canal was in the best interests of Pioneer. As this
Court held in its analysis and application of Yaden v. Gem Irrigation District, 37 Idaho 300,216
P. 250 (1923) (and its progeny) to the 2010 Settlement Agreement, an irrigation district may not
commit the use of non-surplus property, including canals, to non-patrons of such district. See
Order at 10-11. However, the 1911 and 1915 Board minutes attached as Exhibits B and C to the
Amended and Restated Settlement Agreement indicate that the upper portion of the Caldwell
Highline Canal was surplus property at that time. More specifically, those minutes reflect that
return flows and unused water of Mason could be utilized by Pioneer’s downstream patrons on
the Caldwell Highline Canal, which, along with the development of water from Mason Creek
and Fivemile Creek, allowed Pioneer to transfer its Caldwell Highline Canal water right to
Pioneer’s Phyllis Canal.

11. In Booth v. Weiser Irr. Dist., 112 1daho 684, 686, 735 P.2d 995, 997
(1987), the Idaho Supreme Court stated:

In this case, WID contracted with parties located outside of its

district in order to acquire their established diversion facilities,

canal and water rights in order to better serve its patrons. The

agreement to acquire Jeffreys’ and Durbin’s diversion facilities and

water rights increased WID’s ability to serve its patrons. The fact

that the agreement required it to deliver 250 inches of water to the

contracting parties for use outside the district did not, under these
factual circumstances, make the agreement ultra vires.
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Under these principles, the parties believe that the arrangement contemplated by the 1911
and 1915 Board minutes and, hence, the Amended and Restated Settlement Agreement, are not
ultra vires.

12, Inaddition to the issues described above, the 2010 Settlement Agreement
provided, in pertinent part, as follows: “Pioneer agrees to convey water diverted under Mason
Creek’s water rights into the Highline Canal. . . .’ See Order at 9 (emphasis added). The Court
determined that the 2010 Settlement Agreement was unenforceable to the extent it required
conveyance of Mason Creek’s non-Boise River water rights (i.e., 63-32580 and 63-33392)
through the Caldwell Highline Canal, because Idaho law does not allow for diversion from the
Boise River of a water right with a source that is not the Boise River. Id. at 9-10. The Amended
and Restated Settlement Agreement has addressed that issue by use of the following, more
specific language: ‘“‘Pioneer agrees to convey water diverted under Mason Creek’s Boise River
water right into the Highline Canal. . . .” See Addendum 1, Amended and Restated Settlement
Agreement, § 6 (emphasis added).

For the foregoing reasons, Pioneer and Mason Creek respectfully request that the
Court enter an order finding that the attached Amended and Restated Settlement Agreement is
enforceable and not uitra vires.

REQUEST FOR EXPEDITED HEARING

In light of the fact the motion is a joint effort that is unopposed and, absent a
request from the Court, will require no further briefing, Pioneer and Mason Creek respectfully
request that their Joint Motion to Determine Enforceability be heard at an expedited hearing.

Specifically, the parties request that the Court take consideration of the motion up at 9:30 AM,
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Tuesday, February 7, 2012, at the date and time already scheduled for a final pre-trial

conference.

DATED this 3 1ﬂs_iz?y of January, 2012,

MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

By‘&ﬂL@&L
Scott L. Campbell — Of th¢ Firm

Attorneys for Pioneer Irrigation District
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R
DATED this_3/> day of January, 2012.

BARKER, ROSHOLT & SIMPSON, LLP

Wy Y

Albert P. Barker - Of the Firm
Attorneys for Mason Creek Ditch
Company
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this Id—aay of February, 2012, I caused a true
and correct copy of the foregoing JOINT MOTION TO CONFIRM ENFORCEABILITY OF
AMENDED AND RESTATED SETTLEMENT AGREEMENT to be served by the method indicated

below, and addressed to the following:

Mason Creek Ditch Company
Represented by:

Albert P. Barker

Shelley M. Davis

BARKER ROSHOLT & SIMPSON LLP

1010 W. Jefferson, Suite 102

P.0O. Box 2139

Boise, ID 83701-2139

Mason Creek Ditch Company
Martin Galvin

P.O.Box 115

Middleton, ID 83644

John J. McEvoy
1703 N. KCID Road
Caldwell, ID 83605

Director

IDAHO DEPARTMENT OF WATER RESOURCES
322 E. Front Street, 6th Floor

P.O. Box 83720

Boise, ID 83720

() U.S. Mail, Postage Prepaid
( ) Hand Delivered

( ) Overnight Mail

( ) Facsimile

(4 U.S. Mail, Postage Prepaid
( ) Hand Delivered

( ) Overnight Mail

( ) Facsimile

(‘/ U.S. Mail, Postage Prepaid
( ) Hand Delivered

( ) Overnight Mail

( ) Facsimile

(-¢{ U.S. Mail, Postage Prepaid
( ) Hand Delivered

( ) Overnight Mail

( ) Facsimile

Scott L. Campbell
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This Amended and Restated Setflement Agreement (the “Agreetnent), is entéred into <

and made effective this E?_ day of January, 2012, by and between PIONEER IRRIGATION
DISTRICT (“Pioneer™), an irrigation district organized and existing under and by virtue of the
laws of the State of Idaho, whose address is P. O. Box 426, Caldwell, Idaho, 83606, and -
MASON CREEK DITCH COMPANY (“Mason Creek™), an Idaho corporation, whose address is‘

1905 Mason, Caldwell, Idzho 83605.

WHEREAS, Pioneer and Mason Creek entered into the Settlement Agreement attached
hereto as Exhibit A, which is dated December 14, 2010 and recorded as Instrument No.
2010057959, Records of Canyon County, Idaho. Pioneer thereafier sought a determination from
the SRBA Court that the Settlement Agreement was void and not enforceable. The Special
Master assigned to Mason Creek’s subcases determined that the Settlement Agreement was void
and not enforceable, based on the facts before him at that time. The SRBA Presiding Judge has
not ruled on the enforceability of the Settlement Agreement. Subsequent to the Special Master’s
determination, discovery in the SRBA subcases revealed minutes of the Pioneer Board from
January 1911 and July 1915. Attached hereto as Exhibits B and C are copies of those Board
minutes, Pioneer’s Board minutes disclosed that in 1911 Pioneer and Mason Creek agreed that
Mason Creek’s Boise River water right would be diverted into the Highline Canal, and that a
contract was to be prepared. In 1915 Pioneer’s Board reaffirmed the arrangement to deliver

- -Mason Creek’s water rights in-the Highline ‘Canal and resolved-to-direct the State Engineer to

continue diverting Mason Creek’s and Franklin’s Boise River water rights into the Highline
Canal and directed the State Engineer to move Pioneer’s Highline Canal rights to the Phyllis
Canal. At that time, Pioncer’s Board determined that this arrangement was in the best inferests
of Pioneer. In light of these facts the parties agree that this Settlement Agreement is enforceable.
The parties agree to jointly seek confirmation of enforceability from the Special Master and/or

the Presiding Judge in the SRBA.
NOW, THEREFORE, for and in consideration of the premises and of the covenants,

agreements, and conditions set forth herein, Pioneer and Mason Creek agree to compromise,
settle, and resolve the pending litigation in the Snake River Basin Adjudication in Subcase Nos.

63-00179C and 63-32580, based upon the following mutual promises, agreements, and

understandings.
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1. Pioneer agrees to file Notices of Withdrawal of Objections to Mason Creek’s water
right nos. 63-00179C and 63-32580 (“Mason Creek’s water rights”) in the Snake
River Basin Adjudication District Court Case No. 39576 for Subcase Nos, 63-00179C
and 63-32580 within ten (10) days of recording a fully executed version of this
Agreement, Pioneer agrees not to object to Mason Creek’s new water right filing
63-33392, which is a waste water right from 5-Mile Creek Drain, provided this water
right is recommended with a priority date not before 1922 and is noted with a
wastewater remark by the Idaho Department of Water Resources. Any such objection
by Pioneer shall be limited to the elements of whether the priority date should be
prior to 1922 and the appropriate form of a wastewater remark.

2. Mason Creek agrees that ﬁonwr owns and has exclusive authority and control over
the operations, maintenance, repair, and improvement of the Highline Canal.

3. Mason Creek agrees that it will not lease to the Idaho Water Resources Board Water
Supply Bank any portion of Mason Creek’s water rights that have historically been

.. diverted into the Highline Canal when needed by Pioneer land owners for irigation
of lands within Pioneer’s boundaries. Mason Creek agrees to provide Pioneer written
notice prior to filing an application to lease Mason Creek water that has been
historically diverted into the Highline Canal. Mason Creek agrees not to file a lease
application if, within thirty (30) days after delivery of Mason Creek’s notice, Pioneer
delivers a written response to Mason Creek that Pioneer needs and intends to use the
water diverted into the Highline Canal under Mason Creek’s water rights upon lands
within Pioneer’s boundaries served by the Highline Canal, If Pioneer has sufficient

water rights that can be diverted through the Highline Canal to meet the needs of its
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landowners who receive water from the canal, then Mason Creek may lease its water
rights or portion thereof to the Water Supply Bank. Pioneer agrees that it will not
utilize the water diverted under Mason Creek’s water rights in the Highline Canal to
enable it to lease Pioneer’s water rights to the Water Supply Bank or the District 63
rental pool. If the Department of Water Resources seeks to require additional
measures so that Pioneer may use water on lands within Pioneer’s boundaries served
by the Highline Canal which have been diverted into the canal under Mason Creek’s
Boise River water right, beyond the terms of this agreement, Mason Creek shall
cooperate with such lawful and reasonable requests of the Department, so that the
terms of this agreement can be carried out.

4. Mason Creek agrees that Pioneer shall not be charged for use of water diverted into
the Highline Canal under Mason Creck water rights.

5. Pioneer agrees that Mason Creek owns its water rights as recommended in the Snake
River Basin Adjudication District Court.

. 6. - Pioneer-agrees to.convey.water diverted under Mason Creek’s Boise River water right
into the Highline Canal, atno cost to Mason Creek, to delivery headgates on the
Highline Canal and, when necessary to supplement deliveries to Mason Creek’s
shareholders from Five Mile Creek and/or Mason Creek to meet Mason Creek’s
obligations to its shareholders, to the two existing spillways from the Highline Canal
to Five Mile Creek and Mason Creek, for use on lands owned by Mason Creek
shareholders. Pioneer’s deliveries of water to the existing spillways shall be limited
to 18 cfs for each spillway. Said deliveries shall be made to the extent necessary to

allow Mason Creek to divert 17 cfs at the points of diversion for each of its Five Mile
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Creek and Mason Creek water rights. Pioneer is not required to deliver any portion of
Mason Creek’s water rights under right nos, 63-32580 and 63-33392. Pioneer’s water
rights may be diverted into the Highline Canal when and to the extent that the
capacity of the Canal is not required to deliver Mason Creek’s water right. Pioneer
agrees to operate, maintain, and repair the Highline Canal.

7. Mason Creek agrees that Pioneer has the right to install measuring devices at its own
expense on Mason Creck delivery headgates on the Highline Canal and spillways
from the Highline Canal to Mason Creek and Five Mile Creek, when Pioneer requires
measuring devices of all deliveries from the Highline Canal.

8. Mason Creek agrees to provide Pioneer with accurate contact information, specifying

" the responsible party for each Mason Creek delivery headgate to allow Pioneer to
notify those parties prior to chemical treatment of water in the Highline Canal.

9. Mason Creek and Pioneer agree to conduct a joint meeting of their Boards of
Directors each year, on or about the first Thursday in March, at a mutually acceptable

_location, Franklin Ditch Company may also attend. The meeting is for the purpose
of discussing any issues involving implementation of this Agreement and other issues
of mutual concern. The parties agree to establish a protocol for Mason Creek and its
landowners to communicate with Pioneer and its ditch riders concerning day-to-day
delivery issues and to resolve any delivery disputes.

10. This Agreement shall be enforced and construed under the laws of Idaho.

11. All notices permitted or required to be given under the terms of this Agreement shall

be in writing and shall be deemed effective upon receipt if sent by first class mail,
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postage prepaid, and addressed to the respective party hereto as follows, or at such
other address as a party designates in writing,

PIONEER IRRIGATION DISTRICT

Post Office Box 426

Caldwell, Idaho 83605

MASON CREEK DITCH COMPANY

1905 Mason

Caldwell, Idaho 83605

12. Attdmeys Fees. Upon Execution of this Agreement, Pioneer shall pay Mason
Creek the sum of $15,000.00 in full and complete satisfaction for all claims that
Mason Creek may have against Pioneer related to Pioneer’s claims, objections and
actions related to the SRBA subcases 63-179A, 63-179C and 63-32580, including any
claims for costs and fees.

13. The covenants, conditions and agreements contained in this Agreement shall be
binding on each of the parties hereto and on all parties and all persons claiming under
them or either of them, and the advantages hereof shall inure to the benefit of each of

- - the parties hereto-and their respective-successors-and assigns: -- - -
14. This Agreement amends and restates the December 14, 2010 Agreement and
_supersedes the December 14, 2010 Agreement.
15. This Agreement shall be recorded at the Canyon County Recorder’s Office.
IN WITNESS WHEREGQOF, the parties hereto have executed this Agreement the date first

set forth above.
PIONEER IRRIGATION DISTRICT

By: ! !szﬂ % (é“:éég
Presidént of its Board of Directors
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MASON CREEK DITCH COMP

By }

Presigént of its Bo ofD?Jrs

Atftest:

M_i&_f«m&- Secretary

R
55’5*%
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STATE OF IDAHO )
)ss.
County of Canyon )

On this |3 day of January, 2012, before me, the undersigned notary Public in and for the
said State, personally appeared Alan Newbill known or identified to me to
be the President of PIONEER IRRIGATION DISTRICT, the person who executed the
instrument on behalf of PIONEER IRRIGATION DISTRICT, and acknowledged to me that
PIONEER IRRIGATION DISTRICT executed the same.

IN WITNESS \ﬁﬂw:%:? set my hand and affixed my official seal the day and
year in this ceu:nﬁcagoﬁs ¥: A,

My commission expires 7~ /(2 - 201(s

S
F7 omrrry % Clewa L Jowl
P8 em 3T NOTARY PUBLIC FOR IDAHO
."‘._' % pusyt -;oj»"" Residing at Y,
%
%,

STATE OF IDAHO )
)ss.
County of Canyon )

On this | day of January, 2012, before me, the undersigned notary Public in and for the
said State, personally appeared ___Debea. {...Cline , known oridentified to meto
be the Secretary of PIONEER IRRIGATION DISTRICT, the person who executed the
instrument on behalf of PIONEER IRRIGATION DISTRICT, and acknowledged to me that
PIONEER IRRIGATION DISTRICT executed the same.

IN WITNESS WHEREOF, I have set my hand and affixed my official seal the day and

year in this certificate first above written. _
C,&Qum & Jtl

g, NOTARY PUBLIC FOR IDAHO
S C.Foy ", Residing at

‘.;P"'g My commission expires 7~/ -

7'8 \') o
':,,"“'(.).l:“\.“‘ W
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STATE OF IDAHO )
)ss.
County of Canyon )

On this Q day of January, 2012, before me, the undersigned notary Public in and for the
said State, personally appeared John J. McEvoy , known or identified
to me to be the President of MASON CREEK DITCH COMPANY, the person who executed
the instrument on behalf of MASON CREEK DITCH COMPANY, and acknowledged to me
that MASON CREEK DITCH COMPANY executed the same.

IN WITNESS WHEREOF, I have set my hand and affixed my official seal the day and
year in this certificate first above written.

S C. B
SN & Fo %
S, L,&umx b

§ §woTag, %% NOTARY P:%LIC.FOR IDAHO
ot B I - Residing at
2 % fUBLIC F Ralf- My commission expires /—/& 20/ ¢
% A%, O
"".y)' ......... *0“5‘
“‘r, OF 1 ‘so‘
STATE OF IDAHO ) "orgyanant?
)ss.
County of Canyon )

On this 5 day of January, 2012, before me, the undersigned notary Public in and for the
said State, personally appeared Richard Bicandi , known or identified
to me to be the Secretary of MASON CREEK DITCH COMPANY, the person who executed
the instrument on behalf of MASON CREEK DITCH COMPANY, and acknowledged to me
that MASON.CREEK DITCH COMPANY executed the same.

IN WITNESS WHEREOQOF, I have set my hand and affixed my official seal the day and
year in this certificate first above written.

st L,cﬁaam . ool

o B0,

S Koy, NOTARY PUBLIC_FOR IDAHO
,,-:-’." 0.-" el ..‘.'(‘ﬁ"i: Residing at silm.e
S §n Aﬁ. '-."a 2 My commission expires_ 7~/ - 20/¢
= al 28 : =
C9R W S# 5
Bhn, BLIC ST

"‘, 25 798000095 O ‘s‘?

"0,.6. OF 1D P\?‘ \t“

rrsgpann?®
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This Agreement {the “Agraament”), is entered into and mada effective tlﬁ _I_m_ day of
Dﬂ.ewxm ,200__, by and between PIONEER IRRIGATION DISTRICT (“Planeer”),
an irrigation district organized and existing under and by virtue of the laws of the State of idaho, whose
address is P.0. Box 426, Caldwell, Idaho, 83606, and MASON CREEK DITCH COMPANY ("Mason Creek”), an
Idaho corporation, whose address Is 1905 Mason, Caldwell, daho 83605.

Ploneer end Mason Creek agree to compromise, settle, and resolve the pending litigation in the Snake
River Basin Adjudication in SubcaseiNo. 63-00179C and 63-32580, based upon the following mutual promises,

agreements, and understandings.

1. Pioneer agrees to file Notices of Withdrawal of Objections to Mason Creek’s water right nos, 63-
00179C and 63-32580 (“Mason Creek’s water rights”) In the Snake River Basin Adjudication District
Court Case No. 39576 for Subcase Nos. 63-00179C and 63-32580 within ten {10) days of recording a
fully executed version of Agreement. Ploneer agrees not to object to Mason Creek's new water right
filing 63-33392, which is a waste water right from 5-Mile Creek Draln, provided this water rightis
recommended with a priority date not before 1922 and Is noted with 8 wasterwater remark by tha

Idahc Department of Water Resources.
2. Ploneer and Mason Creek agree that they will each pay their respective costs and attorney’s fees and
shall nat seek recovery of those costs and fees in the Identifled subcases.
3. Mason Creek agrees that Pioneer owns and has exclusive authority and control over the operatlons,
malintenance, rapair, and improvement of the Highline Canal.
4, Mason Creek agreas that it will not leasa to the Idaho Water Resources Board Water Supply Bank any
portion of Mason Craek’s water rights that have historically been diverted into the Highline Canal and
Is needed by Ploneer land owners for irrigation of lands within Ploneer’s boundaries. Mason Creek

agrees to provide Ploneer written notice prior to filing an application to lease Mason Creek water that
has been historically diverted Into the Highline Canal. Mason Creek agrees not to file a lease
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application If, within thirty (30) days after delivery of Mason Creek’s notice, Ploneer delivers a written
response to Mason Creek that Ploneer needs and Intends to use the water diverted into the Highline
Canal under Mason Creek’s water rights upon fands within Ploneer’s boundaries. If Ploneer has
sufficlent water rights that ¢an be diverted through the Highline Canal to meet the needs of its
landownars who recelve water from the canal, then Mason Cresk may lease Its water rights to the
Water Supply Bank. Pieneer agrees that It will not utilize the water diverted under Mason Creek’s
water rights in the Highline Canal to enable it to lease Ploneer's water rights to the Water Supply Bank.

Mason Creek agrees that Ploneer shall not be charged for use of water divarted Into the Highline Canal
undar Mason Creek water rights.

Ploneer sgrees that Mason Creek owns its water rights as recommended In the Snake River Basin

Adjudication District Court.

Ploneer agrees to convey water diverted under Mason Creek’s water rights Into the Highline Canal, ot
no cost to Mason Creek, to delivery headgates on the Highline Canal for use on lands owned by Mason
Creek shareholders. Mason Creek’s water rights have dellvery priority over Pioneer's, Ploneer’s water
rights may be diverted into the Highline Canal when and to the extent that the capachty of the canal is
not required to deliver Mason Creek’s water rights. Pldneer agrees to operate, malntaln and repalr the
Highline Canal In order to dediver Mason Creek’s water rights.

Mason Creek agrees that Ploneer has the right to Instsil measuring devices at its own expense on
Mason Creek dellvery headgates on the Highline Canal, when Ploneer requires measuring devices of all

dellverles from the Highline Canal,

Mason Creek agrees to provide Ploneer with accurate contact Information, specifying the responsible
party for each Mason Creek delivery headgate to ailow Pioneer to notify those parties prior to chemical
treatment of water In the Highline Canal.

Mason Creek and Ploneer agree to conduct a joint meeting of thelr Boards of Directors each year, on or
about the first Thursday in March, at a mutually scceptable location. Franklin Ditch Company may also

SETTLEMENT AGREEMENT Page 2



12/15/2010 16:14 FAX 208459“9{’7 PIONEER IRRIGATION m @oo4

-

attend. The meeting Is for the purpose of discussing any issues Involving Implamentation of this

Agreement and other issues of mutual concern.
11. This Agreement shall be anforced and construed under the lsws of Idaho.

12. All notices permitted or required to be given under the terms of this Agreement shall be In writing and
shall be deemed effective upon recelpt If sent by first class mall, postage prepald, and addressed to the
respective party hereto as follows, or at such other addrass as a party designates in writing.

PIONEER IRRIGATION DISTRICT
Post Office Box 426
Caldwell, Idaho 83605

MASON CREEK DITCH COMPANY
1905 Mason
Caldwell, Idaho 83605

13. This Agreement shall be racorded at the Canyon County Recorder’s Office.

IN WITNESS WHEREOQF, the partles hereto have axecuted this Agreement the date flrst set forth above.
PIONEER IRRIGATION DISTRICT

By:

President of its Board of Diractors

Attest:
wr L,
, Secretary
MASON CREEK DITCH COMPANY
By:
President of Its Bbard of pifectors
At ‘ JafiN U‘Mcﬁuv/
&%_‘0‘; , Secratary

SETTLEMENT AGREEMENT Page 3
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STATE OF IDAHO }
) ss.

County of Canyon )

On this l_dl \ __dayof %ﬁe@a me, the undersigned Notary
Public In and for the sald State, personally appeared LA _, known or

identifiad to me to be the President of PIONEER IRRIGATION DISTRICY, the person who executed the
instrument on behalf of PIONEER IRRIGATION DISTRICT, and acknowledged to me that PIONEER IRRIGATION

DISTRICT executed the same.

IN WITNESS WHEREOF, | have set my hand and affixed my offictel seal the day and year in this

My commission expires

STATE OF IDAHO

County of Canyon )

On this IQ”E day of DQ:% :20 Eg iImfcma me, the undersigned Notary
Public in and for the sald State; personally appeared C. known or

identified to me to be the Secretary of PIONEER IRRIGATION DISTRICT, the person who executed the
Instrument on behalf of PIONEER IRRIGATION DISTRICT, and acknowledged to me that PIONEER IRRIGATION

DISTRICT executed the same.

IN WITNESS WHEREOF, | have set my hend and affixed my officlal seal the day and year in this
certificate first above written.

NOTARY PUBLIC FOR|ID
Reslding at o t1°‘flL-_-/
My commission expires Al 242112,

SETTLEMENT AGREEMENT Page 4
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STATE OF IDAHO )

Countyof Canyon )

befora me, the undersigned Notary

On this K:EE day of
Public In and for the sald State, personally appeared known or
Identified to me to ba the President of MASON CREEK DITCH COMPANY the person executed the

Instrument on behalf of MASON CREEK DITCH COMPANY, and acknowledged to me that MASON CREEK
DITCH COMPANY executad the same.

IN WITNESS WHEREOF, | have set my hand and affixed my official seal the day and year In this
certificate first above written.

NOTARY PUBLICEORIDAL
Residing at .. ala y
My commission expires|Z1 o \12

STATE OF IDAHO )
} S8,

County of Canyon

Public in and for the sald State, personallv appeared known or

identified to me to be the Secretary of MASON CREEK DITCH COMPANY, the person whao executad the
instrument on behalf of MASON CREEK DITCH COMPANY, and acknowledged to me that MASON CREEK

DITCH COMPANY executed the same.

IN WITNESS WHEREOF, | have set my hand and affixad my official seal the day and year in this
certlficate first above written,

NOTARY PUBLIC
Residing at
My commission expiras

SETILEMENT AGREEMENT Page 5
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Attorneys for Objector
Pioneer Irrigation District

Scott L. Campbell, ISB No. 2251

Dylan B. Lawrence, ISB No. 7136

Matthew J. McGee, ISB No. 7979

MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

101 S. Capitol Blvd., 10th Floor

Post Office Box 829

Boise, Idaho 83701

Telephone (208) 345-2000

Facsimile (208) 385-5384

18946.0137

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA
Subcase Nos. 63-00179C  63-32580

Case No. 39576
NOTICE OF WITHDRAWAL OF OBJECTIONS

Pioneer Irrigation District, through undersigned counsel of record, hereby files
this Notice of Withdrawal of Objections, pursuant to SRBA Rule of Procedure 1 and Idaho Rule
of Civil Procedure 41(a)(1). Pioneer hereby acknowledges the Amended and Restated
Settlement Agreement between Pioneer Irrigation District and Mason Creek Ditch Company,
executed on January 13, 2012, and duly recorded with the Canyon County recorder as Instrument
No. 20120018385, and this Court’s order confirming of its enforceability, and hereby incorporates

that agreement and order by reference herein. In consideration of the execution of that

NOTICE OF WITHDRAWAL OF OBJECTIONS - 1 Client:1867934.1



agreement and the Court’s confirmation of its enforceability, Pioneer hereby withdraws its
objections in the above-referenced subcases.
DATED this day of February, 2012,

MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

By

Scott L. Campbell — Of the Firm
Attorneys for Pioneer Irrigation District

NOTICE OF WITHDRAWAL OF OBJECTIONS -2 Client:1867934.1



CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this day of February, 2012, I caused a true
and correct copy of the foregoing NOTICE OF WITHDRAWAL OF OBJECTIONS to be served by
the method indicated below, and addressed to the following:

Mason Creek Ditch Company
Represented by:

Albert P. Barker

Shelley M. Davis

BARKER ROSHOLT & SIMPSON LLP

1010 W. Jefferson, Suite 102

P.O. Box 2139

Boise, ID 83701-2139

Mason Creek Ditch Company
Martin Galvin

P.O. Box 115

Middleton, ID 83644

John J. McEvoy
1703 N. KCID Road
Caldwell, ID 83605

Director

IDAHO DEPARTMENT OF WATER RESOURCES
322 E. Front Street, 6th Floor

P.O. Box 83720

Boise, ID 83720

NOTICE OF WITHDRAWAL OF OBJECTIONS -3

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered

( ) Overnight Mail

( ) Facsimile

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered

( ) Overnight Mail

( ) Facsimile

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered

( ) Overnight Mail

( ) Facsimile

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered

( ) Overnight Mail

( ) Facsimile

Scott L. Campbell

Client:1867034.1



05/11/2012
IDAHO DEPARTMENT OF WATER RESOURCES
RECOMMENDATION OF WATER RIGHTS ACQUIRED UNDER STATE LAW

RIGHT NUMBER:

NAME AND ADDRESS:

SOURCE :

QUANTITY :

PRIORITY DATE:

63-33392
MASON CREEK DITCH CO
C/0 RICHARD BICANDI

1905 MASON
CALDWELL ID 83605

FIFTEEN MILE CREEK TRIBUTARY: BOISE RIVER
17.000 CFS

Right Nos. 63-179C, 63-32580 and 63-33392 are limited to a total combined
diversion rate of 53.2 cfs.

06/01/1869

POINT OF DIVERSION:

PURPOSE AND
PERIOD OF USE:

PLACE OF USE:

T04N RO2W S16 SWSW Within CANYON County

PURPOSE OF USE PERIOD OF USE QUANTITY

IRRIGATION 03/01 11/15 17.000 CFS

The boundary encompassing the place of use for this water right is

described with a digital boundary as defined by I.C. Section 42-202B(2) and
authorized pursuant to I.C. Section 42-1411(2) (h). The data comprising the
digital boundary are incorporated herein by reference and are stored on a
CD-ROM disk issued in duplicate originals on file with the SRBA District Court
and the Idaho Department of Water Resources. A map depicting the place

of use is attached hereto to illustrate the place of use described by the
digital boundary.

Right Nos. 63-179C, 63-32580 and 63-33392 are limited to the irrigation of a
combined total of 1504.3 acres in a single irrigation season.

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

This partial decree is subject to such general provisions necessary for

the definition of the rights or for the efficient administration of the water
rights as may be ultimately determined by the Court at a point in time no
later than the entry of a final unified decree. Section 42-1412(6), Idaho
Code.

The source of this water right includes waste water. The wasting of
water may be discontinued at any time.

EXPLANATORY MATERIAL: BASIS OF CLAIM - Beneficial Use
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IN THE

SUPREME COURT

OoF THE
STATE OF IbDAHO Seven PRIcs
November Term, 1908 7‘6‘.//..‘5 how f‘hey

—-_-..—-—%_—-.__1__:; F L —

Farmers’ Ca-aperative Diteh Company ..‘.'J oat
{(a corporatinn) ’ /ﬁﬂ/ﬁ& f

Plainliff el Kespondent, OF f—ha 5)5‘:56 s
> IN cakly Days

Riverside rrigation Districe. 1.t o al
Defeidants and Respondents,
Nampa &  Meridian Irrigation District,
Pioneer Trrigation District, Wiverside Trvi-
gation District, [Lkl, and New York Canal
Company, T,td.,
Defendants and o hetianis,

Transeript oi; " Apl;:a:l ¢

VOL. 11 G @}3

RN

Abpeal frone the District Court of e Scventh Judiciod
District uf the State af Tdaho. i and for

the C‘urt:-!-_?wu_f Cetivon, 0{; /(Q \(Q /(
% A

Jo Te Niday Wand and \Wilsen

8 H. Hoays ¢, ¢, Cavanah \(//
Wyman it \Wyman NoM. Rujek 0/
Hugh 15, MeRIroy ,)‘

HUGH Tt, MclilLROY, RICT & THOMPSON, }\/ ?
W, T TIORA M. [ J PRAWLRY, 9 t>

. AHoreys for s ppetlants. [_)

- -

Ptehards aod Haga W. A, Klono %\ ‘
LoJd Plewheaa H. I Waltnea o
Silis W. Mooly I 15, Barher T<-/
Davhtson ol Slouteniyer Hawley, Paekelr & Mawley e <{/ r
400, Blake Frank Marlin , ]
. H. Johngan O, B, Jackson { 6 S
T. D, Cohalan Rulpl P. Quarles V&

Orirtiths and Grirfiths
Riee & Thornpzon
Attorneys for Respondenis,
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'J:rngated bcrth or all of these. tracts that i 320 ’
acr&e. ik -

r:g'a,te frém the Franldm dztch 1 put this water t:m
the same Iand that the Fra:ak’lm d1tch voes O!L _ '

i
)

CROSS EXAMINATION BY ME: V& OOD

' _'My f:ignl?er s %Qn'_thg' northSO of ‘:ﬁj‘:dai{ghter":;

"y s - ~,

REDIREGT EXAMINATION BY MR. GRIFFITH

\

The descnptmn of t‘ne Iand triy daughter owns is thh

soutb. ha.lf of the southw&st quarter of, sectmn 18, an.l

A ‘-the north. half of t:he northwest: quarter-of sectlon BIE
_3000 and my quarter is: dII‘ECﬂ'y’ south. of ‘that. My land

1s on, sentmms sixteen: a.nd twenty—one This slough

runs over: ﬂ:lat 80 in section 16. This. ‘slough com-’

mg dut of the'river, and. the other slough commg

darvm, theg ]anf together The: cre.ék empties,into’ thab

s.’iough that we have all. iri'igated out of, and' they all s

_ come’ together aboutthe cmier- of the ‘east 40.of that ' m/ M 3’ _':

80, amithe slerugh riing om west. ‘Tt leaves the’ lanl. N

abcivut the: center ‘of the west 40, and it romng off onto .('5— AL (’LO ﬁ& y‘-

e Th"omass onethe north side and then thete is 2, ‘dam
3001 there i:o'keep it frofm rumiug back into thé river, and .-

- the:slough -funs back and ctts: the northwest” quarter. m 0 /V y F, /z{} gt ;

Tl'us timber that is. m’:gated by -damming the slo::lgn W
on the north side’ of th:: slough and e.xtends Baci.

_east. . o e
John T‘homas recalled as a wﬂ:ness testif'ed as fol’

“

1ows.. il . i
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.

AT - PK/L /MNAP O/- /C?c)/% i FROM F////’CEN/'?/LE

DIRECT EXAMINATION BY MR GRIFF s
1 stnted that 1 lived where I now, Hve since 4@
m‘igate some of my land from ‘this, Maso.q. s‘logg
3002 A,bout 45, maybe 50 acres is Irnga.ted fromh this smrce.,
T think me and Mz. WOOtm put a eut in there'
a headgate I mean. I had 136 acres there all
together; it hes ng-ht west, a parr of it nOrth of Mad-. _'
dens placc, ‘and’I u‘ngated a"bout 45 acres *from th!s
slougm 1 ne«.re;r ‘was in the corpq::at;on bt usecl
waner from it, and everybody below s watered frOm
I bought part of the land irbm a pa:ty who was
in- the corporation, 1 1mgated the lower tract of Ig.nd
from ‘the Mason 51.eugh” it joins: Maddens piac“e. i
3003‘ rngate ‘the riorth part of my ia.nd from the : Mason’ 2
1 slou,gh the pIace farther down the river, " I ha,ve got
Cthree piacaﬁ up- theére. T 1rr1gate the two * upper oues’,
: fromi the annklm slough, The thu-d place joitis M. |
%&.ﬂey 6n the north; ‘that is thls On[¢ next to tha
fa:lro-a.d The seécond one Joms *Charlts Madden. I _
;rriga:te in se.ctu:\n 17, joining the' railroad nght of wav .
. fromi‘the same-slough as_the’ ankhn ditch. - "o’ niot '+
;rngatc from the F’mnldm ditch; I irrigate 45 ‘atres nf'; :
the Iawer piace irom ehe Mason slouigh. ~There are,
3004 107 a.nd 156 actes in the two upper “places; Joming :
Maddm T4 1mgate it all ; T had igdll in caltivation, x.”
cept what iwashed away, 1 ‘stafed this mommg’j:hat e
ha,d m:der cult!vatmn on these two pla.ces 160 actes. -

CROSS EX.&MINAT‘ION BY MR WOOD

I ga]l the northwest” qua:tqr of secuon 17, Jmmng
the ra;lroad track; the Tower, place;-Y irrigated that all.
.ottt of the slaugfz 'Rhe Frankhn dlt(:h has nothmg fo
doww.th:t Lt P
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’I‘here is not a bﬂ: of dl:&'erence be{:wem th.x; Mason
creek slough and the Mason slm:gh that the F‘ra.:rkhu‘

d:ttt:h empties m,to. G oy 8-
BY MR. WOOD

Tlns 75, a,c-fes was cred.ited to the Franklm dltch. .

.

BY T‘HE STATE ENGLNEER

Thzt. isa mlstake I tookxt all out of theFrarﬂn
slough I 1rnga.te :marly 80 acres from that slough. .
ﬂ:mk I tmeanit the upper place when 'I sta:ced that Tir=
rig'ated near]y 45 or - 50 acres. I .don’t. :rng'até ?he

had an old. d:tch up there and Lhad no water

.--BY-MR. 'GRJ;FFI’-P.I—]S L g

: T’here yas 160 acrés and a,fra.ct.zon c:-f 37 atres in tl'fe
__“ Plowhmd place, but. I ‘think" the ﬂacﬁrm all ‘washed *
L AWay and I think = little: of the other. I thmk there

| U is about 120 agres leff.. “"The Srobbel p]ace is the’ qame
place I botight from him, that is:the Plcw’head ;ﬂar.e In
my ongmal pla.ce, the plac:e that I took pngmally there

W.ould ma.ke 267 ax:r&, anf] frocm that4Q ac:'es washed
. fo one ﬁrac;:f. '
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' e ok ] welI sxﬁcé 1379, I own al:vont 471 acres there~ ‘That_
: : e laud is zmgatad from the Boase river tﬁn:mg § thes‘e"
. X : ' =, o ) . i sloughs; it is’ pa:etty hard to tell what T ,trrigate"lout
' 3008 of the "‘ﬁéﬁalafthe P'zoneer Irngatmn Distiiet.”. -
’I‘here is 80 acres lymg oumde of aft of the sloﬁgﬁs
- riext to the blﬂff I-have an interest i 111 79 1-2° dnches .-
~ coring ‘out:of the. sjau.g‘h and unﬁate that . 8o acres
S with that, and ‘the rest of this. laid i irrigated frem
. : L thxs water, from what we wmﬂd call the Mason slough o
i B and the Brankiin ditch together. . We haye tiad 79 xs2 -
. . . : . “inches put'in our shares. In puttlng i the dxtt:hes in -
B e s s : YA : ' dxﬁerent ,piaces when that ditch s bisile the.rc was
' e b 1,350 ‘inchés of: watey -to be divided bemean us, and:
3009 the" water that: comes down is all tumed ‘i at two-
. different pomts, one néar ‘the’ headgate of- thie ditch -,
“and’the othér at the “Waste slqugh Ori¢ is 8OQ dn-
ches and the,ether 350 mehes théﬂ the ‘Mason creek
o onmes fight: into the saine sloughi ; a,gam. I dout lmow
: ¥ ¢ I L | " how. much water-T get from these two sources that
' S ; comes from the-Strafiorn heading. “The ¥ 1350 .ma‘g,s
e is divided 111:0 17 shares; and that would give mg 12§
mchea “The whole ranch is all 1mgated, that ion t[xe
benchandallcnthe:botbum, 477 at:re.s LY

| BY THE ch‘RT

I sazd ‘this mornmg that 25\0 acres ‘was in. ‘c-ulh

-vation in-hay and grain; now there is. pastﬂre Ia.ud and
hay Iand Loq o ‘ e

BY MR. G-RIFFI’I‘H

) B : I have about zso acres undex Cﬁltg".!aﬁon_ tha.t Iir-
' ngate for-the purpose of pasture and hayp native grass
that grows there wzid hay I knew the people i
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; § o _ =7 -
/ © b 2 - rigating from this slough, the Mason slough, when . .
' first come there. It goes throngh the Madden ranch, '
3011 Thomas, Hamilton Davis, Mr. Beardsley’s, now owned

by Mr. Whithey, through the Wooten place on down

the camyon; through Potts’ place and Mr. Wells” The

Potter ranch was 2ll owned at that time by Mr, Potts.

Mz, Job is below the Potts ranch. The people incor-

porated that into a company known as the Mason Creek

Ditch Company ; they became members of that company

and regulated the proportien and distribution of the

N water from that samme source thereafter.
b _ Mr. Madden, Mr. Thomas, Hamilton Davis, Whit-
d 3012 ney, Milliner and myself, Mr. Hesse, Mr. Wells and
i Mr. Mason right at the canyon, own this lind at the
. : ; ' ‘present time. Mr. Smith owns the 40 acres right east
£ 8 " of Mr. Whitney. 'All that is 5 part of the Hamilton
ek Davis place; it is known now as the Stoddard place, .
ow At the time we made the fransfer to the Idabo amd
== Oregon Land and Improvement Company, one year
. when the water was a little short we saw that we didin’™
135 have as much water in the sloughs as we should have,
the we then went to work and organized an incorporation
3913 kmnown as the Mason Creek Ditch Company, and then
we took in othetr members and other lands beside whtat
) was irrigated from the Franklin ditch, persons wnc 9 ﬁ
ulti- are not under the Frankhn ditch 2t all, but have irri- | y
anid P . : . ) > ol
gated from this slough. This land has been irrigated
from this slough ever since I have been there.
BY MR. WOOD
i \\ It is pretty Yrard for me to tell how much of my land
lgra‘s‘s _ £ I irrigate from the Mason slough. The water runs
e ir-

ogether for a half a mile. T take water out of two




FROM :THE GALVINS
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1B 2611 12:

958. .

goi4 places now; I don't know how to get at how much

water I use in irrigating land from the Mason slough.
I don’t knéw—I would say something over 100 acres
of land irrigated from the Mason slough. I would say
about 125 acres, maybe 1.50 acres of my land is ac-
tually under cultivation and irrigated from the Frank-
lin difch. . I own besides the west half of section 18,

the southeast quarter of the northeast quarter and tn. -

northeast quarter of the northeast quarter of section 13,
and then I own the southeast quarter of the northeast

301¢ quarter of section 24. -

These two 40's, the west half of section 18, tue
sontheast quarter of the northeast guarter of section 24,

thers there is a 40 that _lies in here (indicating) be-

longing to a man named Parrish in gection 13, hs-
tween what I own there and own in section 24.

" A part of the 40 acres in the northeast quarter o.
-, the northeast guarter of section 24 is in alfalfa, abont

20 acres. [ took up that 10 2s a pre-emption abour
1885 ; it was sage brush land. The gage brush has not

3016 been cleared off all of it, about one-half of this 4o

acres 13 still in sage brush.
BY MR, BORAH

We generally call what T own 480 acres the township

T

line runs through there and there are a few lots; T

think it is 471 .acres and a fraction. I eould hardly
tell you how much I irrigate and how much I put
water on. ‘There is some timber land lying next o
the river and the sloughs irrigate the timber, I should
‘think there must be 40 acres of it. ‘There must be over

3017 300 acres that T irrigate out of the 471 acres, pasture

4

S8PM  P6

© 3020




929 ‘ .
tand and everything. I don't know how much is sub

:la
jrrigated from these sloughs. ‘The timber land next

h.
‘s to the river sub irrigates. There is about 40 acTes of
av that land. T irrigate this from the Mason ditch and
ace the Branklin ditch. :
k- I have 80 acres lying apart from my other Tand that
18, 1 irrigate {rom the Pranklin ditch. That water is nhot
i mingled with the Mason creek ditch at all. The Mason
13, creek and Franklin ditch all mingles. There has never
szt 3018 been any measuring device arranged by which wt
could tell now much water 1 use. coming from the
e Mason creek ditch and how much from the Franklin.
| 24, T have 80 acres that the Mason creek ditch doesn’t ir-
be- rigate at #ll. That iz irigated wholly from the Frank-
, be- it 5. :
o "RY MR. GRIFFITH
about I dam the water uy ig the sloughs to irrigate the
abot pasture Jand and the timber Jand Most generally the
15 1ot hay land 1 am aiming to run water out over the land
s 40 o1 and the grain land I sub it. I flood all my jand by
entirely by demming the sloughs OT running it over the
~ surface ongé Way OF another. T wet all of my land in
one of these two Ways, and from one of these two |
) sources. 1 have been irrigating this land o this man- E
waship qer gver‘since 1 have been o the place. I boughi: the
fots; & o place from 2 man by the name of Masion E. Mason. -
hardly . A portiofl of it I'pre—empted myself. When 1 -foun:l . ;
a1 put after this survey that the house was nat on the land { ﬂ
next to _ bought, s T thought it was, I pre-empted that tract, 160
[ should L
: be over 3020 26T

, pastige

‘d WJES:ZT TIBZ
9T
ZZ62 S8S5: 'ON Xud
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BY MR. RICE

L I dow’t know how much timber land there is. I ex-

pect there is 80 acres of this 471 acres still i sag.
brush, probably more. I seeded aboq{ 20 acres of this
sage brush to alfaifa and clover, the biggest poruon ot

_it. T have taken off the sage brush—the sage brush

is still standing on probably 10{ ACTes; I don’t kuow,
1 have mever seeded

anything on this where the sage brush is standing.
_ L. F. Cook, recalled, testifies as follows.:

DIRECT EXAMINATION BY MR. GRIFFITH

I now own 471 acres that has been figured up witia

the asgessor.
acre, 147 inches of water uséd on it that comes from

the Franklin ditch. The only way to get at it is to
divide by the number of inches in the Franklin ditc,
divide 2,500 inches and that gives 147 inches. Ir-
rigate zll of my place; it is in pasture, -grain land and

* hay. It is all fenced. The balance of it ig irrigated

3022

X67E: -

Toune TromAs &
/S DF SNSTREANM
Frsr~ N\ Asor

‘:-_! Scoasn ¥ W aand

EHRQL‘: wSeo A
ii@m%o 6F

from the Mason creek head. 1 think that would leave
324 acres jrrigated from that source. I am acquain
with the different persons and land ewners who-ifrigate
from thisMason creek ditch and slougl. They are
John Themas, Emma Stoddard, Hamilton Davis, H.
N. Whitney znd Jaccb Elowhead-—-i"c is owned by Mur.
Thomas. MNext after Whitney comring down the slough
is L. O. Leonard, George Milliner, myself, L. E. Cook,
Charles E. Gooey, J. W. Ballard, George Hesse, 3. H.
Vassar, Charles S. Wellg, Edith Mason and C. Masot.

3023 J. P. Wells has 120 acres, and the other is 1,800 acres Q,‘&"'
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'_'" ' g3t
or something over it, I don't 'just' rememmber what it is,
but I think something over that.

" IS:; CROSS EXAMINATION BY MR. RICE
s of this ;1 . John ‘Thomas irrigates some of his Plowhead place
oruan ot _ | Es " peside from Mason creek. This Masotn Creek Ditcir
ge brush R Company is not a capital stock company, it ig a part-
t know, ' nership company. I don’t know as 1 can explain to
 seeded : you how a member becomes 2 mesmber of the Mason
ling. y - Creek Diitch Company. I peid in about the amount
3024 that was done in the first place, to put in headgate and
FRITHL : ' _ dams and such as that and become a mgmber. I ex
pect that Thomas irrigates something near 200 actes
up Wit ottt of the Mason creek slough. I don’t know exactly . "
ch to the where the jine rims through or how His land lies.
nes from Of the Emma Stoddard place there is about go acres
¢ it is o that lies above the grade of the Mason creek difch.

There is a little ditch that goes ﬁgh’c around under the

lin ditci,
Hluf back of the. house that comes out of the Masou

28, I ir-

B . slongh. This is the highest point it reaches. I don't
irrigated %025 remember the size of the héadg.atg of that little ditch, )
xld leave but T should think it was something like three or fom
~quairted feet. Tt has been carrying water right along the
o irrigate last year. I guess every yearsc far as I know there has
They are Seen water running through the headgate there. T don't
yavis, H. know whether the balance of the Stoddard land is con-
d by M. sidered too wet or not—I don’t know whether they
he slough : are cultivating it or not, I don’t know just how it is,
F. Cook, .. . : I am not positive, 1 haven’t been through there—I
e, S. H. ) SO . don't know whether it has been irrigated from this ditch
. Mason. O '30'36 or mot. 1 don't know whether this.40 acres credited for
840 acres ' ¢ the Hamilton Davis place to the Mason slough Is ex-

clusive of the amount put in-as being irrigated from the




FROM :THE GALVINS

3028

3027

1585 2922

FAx NO.

932
Franklin ditch on the Hamilton Davis place. "t can
hardly say how much land on the Hamilton Davis place
13 under cultivation now. Some of the place lies up to-
wards the bluff, towards the Franklin® ditch; T don'r
know wi;ether it is cultivated or not; it is femeed,
but I don’t know whether they use water on it or not,
but all down on the bottom is under cultivation.

Part of the Leonard place is covered with timber.
The state engineer’s map is not correct as the river has
cut in there until there is about only 1§ acres of that
place. I think this list here (indicating) would be ex-
cessive of the amount, to the amiount of 15 acres, if it
were all cultivated, 1t is all in timber except for what

‘grass grows among the timber.

The Vassar place is south of the Hesse place, it is
in pasture, there is some sage brush on it and grass
There are different grasses, some of it is salt. grass,
Mr. Vassar runs water over that, ‘That was once un-
der cultivation when Mason creek ditch was first built,
it was first put under cultivation in grain and alfalfa
by Mz. Evans, then they went out of the couz;try an
there was nobody on it for a while, and then they rent-
¢d it and it has been used for pasture ever since.

Mr. George Milliner, recalled as a witness, testified
a5 follows:

DIRECT EXAMINATION BY MR. GRIFFITH

I ]jw‘.re about four mil st {:: UCla]dw-ell ; I have
lived there three years? I know the land irrigated
from the Mason creek ditch; I own land irrigated
from that ditch; I own about 173 acres, -

A mau by the name of L. McIntyre and anothes

by the name of ‘George Houton originally owned that

Aua. 18 2811 A1:6B1PM P16
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1933

a

fand.. I own all together in that ‘same tract 323

acres; 173 acres of this is irrtigated from the Mason
creek ditch, I am acquainted with the persons who'
irrigate from this ditch at the present timie; I think
I-am. I saw some mames here that I am not ac
guainted with, probably they were people whom
have mever seen, some of them ranchers. The Ham-~

“iton Davis raneh ‘I know, put I don’t know much

a#hout them pecple at all, and the Stoddard ranch I
have never seen any of them. 1 kmow the renter
who is on his place. I kmow Where the Stoddard
iand les, and have been across all of it 'I‘Imow
the place irrigated from this ditch.

This list (indicating) contains the name of the
owners, and the number of acres owned, and, the num-
ber of acres irrigated from the Magon creek ditch, as
far as T know, but 1 have not meastred their land, it

does to the best of my knowledge. To the best of .

nzy knowledge the acreage would be all right.

. (Counsél for the Mason Creek Ditch -Company ot-
fers the paper mentioned, marked as Exhibit A, ia
evidence.) : ' )

I believe there is somewhere between 1,800 ad
2,000 acres irrigated from the Mason creele ditch;
1,850 acres I believe is what it has been figured at ou
that list. I have been put in as secretary of the Mason
Creek Ditch Company, I suppose althougis 1 haven't
acted, I have got neglectful of that business. Gen-
eralty when we have our meeting we call on somebody
who is gualified to handle the business. I believe I saw
the articles of incorporation: of that company.  As
pear as I can tell there is no capital stock, it is just

. a partnership competLy.

o
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034
' CROSS EXAMINATION BY MR. RICE

I am familiar with the Mason creek slough, or thie
Mason creek ditch fromm its ‘head cn down. We have
2 headgate at the river which is seven feet wide andl
five feet high. | Farther on down to Ten Mile is a
slough, or a part of the river. .Then we have gates
agairt at Ten Mi@ When we get down to the Whit-
ney place, or somewhere near there, there is a dam put
in the slough and a comstructed ditch on down.

It has been carrying the proper amount of water
heretofore, but I believe there is a cut a little higher
ahove the slongh that goes further south on higher
sround, it runs west to the old ditch, I think.

- Lt is- completed and water rup through it to -the
old Mason creek ditch that covered the lower groumn:l

_years ago. I should judge it goes into the Masow

creek ditch again in about two miles probably. 'That
ditch muns over the land of J. P. Wells, it rumns en-
tirely around it I believe, but a part of the ditch might
be off of his phce stifl south of what is known as the
Vaughn ranch. This map showing the ditch entire’y
north of the J. P. Wells ranch is wrong. The Whitney
place is on ‘the north side of the road; the Wells land
is just north of the Whitney and runs a quarter soiith.
The ditch runs close to the line, but in places wheie
the bench comes oﬁt, it may go ioto the Wells larid
farther than in other places, but it is calculated to
cover it.-all. Mr. Wells owns 120 zcres, I think all of
iz is in coltivation. He has not owned it 2 great while.
I .think not over four years, that is ﬂie place that Den-
erline lived on.

I never lived there only one year to know what was

18 2611 B91:92PM
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going on on that place and that year there was quite
a little of it cultivated. That ditch which is brought
down from Whitney's is a small ditch. T don’t know
what it would carry, but the head at that time was
about two feet. The south ditch which runs arouml
from there further south is one by four feet, probably
two by four; I mean two feet degp. It miight he
larger than four feet on the bottom, I have not seen
‘the ditch. Below the gate the diteh was four fest
on the bottom and probably five or six feet on the top.
It will carry more water than the ome which goes
through Whitney's cn the south side of the place, 1
don’t know what both of these ditches together will
carry. Youscel don’t umderstand measuring water ar
all. .
I have timber on the north part of my land which
I irrigate. I irrigate it by damming it up near the
land that has crops oun it. It subs. ‘T use that wates
raising the timber and pasture. There is probably
60 acres of that. The Stoddard ranch I think is all
irrigated, ‘There was hay and grain raised on the
part of it under the bluff last year I believe, I don't
Lknow how much water it takes to hirigate that. If is
a very dry piece of land. 1 guess it is as dry a piece
of [and as there is on the river bottom. It is hard
te produce a crop on it for the reason that the land
there is chiefly gravel, a gravel bar. ‘There is a
ditch that runs around below a part of the Stoddard
tlace; the Mason ditch runs there. To a certain
amount I believe that would catch the waste water
off the Stoddard place. The ground that I spoke of
that is so awful dry is on the north side of the slough;:
ir is between the slongh and the river. '

Aug. 18 2611 B1:83PM P13
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That slough is a quarter of a mile north of the
county road—it is over that. I think this little bench
is not over zo00 yards from the road where the bench
drops off. This ditch would naturally make it a Gtths
wet, this ditch which comes out of it, some little por-
joms of it, not any to speak of I don’t believe. I
think this land needs irrigation to produce pasture—st
may be too wet for grain, It needs more water for
pasture than for grain. I subs, you undersyand, -
probably clean through this bench from the Masen

creek slough.- '

BY MR. GRIFFITH,

‘T have been calling this slough down there (ind:-
cating) the Mason creek siough, and these ditches
that come ot of here are taken out by puiting dams
there and making a cut through the bank and taking
the water out. ‘There are a number of them and ‘con-
sequently one dom’t have to be so very large for one
or two places. It is taken out clear to the west side
of my land, within §o yards, and if any goes off h
empties into the riyer on my land, and Mr, Cook’s
probably within 20 yards of my west line.. If the
water is not utilized that is where it goes, ‘This timber
iand of mine is irrigated from irrigating the grain land
or the land that is cultivated, '

VYou would term1 them slonghs-if there was water
+. them. After irrigating the grain land the water
rests there and produces grass and timber which !
run together, pasture land and timber land.

Aug.
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937
‘BY .MR. RICE

This 4y1 acres of mine includes the land here (in-
‘dicating ) as conshay land,

Mr. H. M. Whitney, a witness for said defendant,
testified as follows:

DIRECT EXAMINATION BYMR. GRIFFITH

I live four miles east of Caldwell; I know the land
that is irfigated from the Mason creek ditch; I own
3043 =0 acres of land there. I irrigate practically all of
it from this ditch. George W. Beardsley was the
-original owner of that land; it has been irrigafed
from this ditch ever since I knew it. There are
ditches and sloughs running through my land and
rights of way. I ‘hink the actual area of the irrigated

land outside of the rights of way is abont 125 acres. '

I get water from no other source.

CROSS EXAMINATION BRY MR. RICE

This south ditch from Masen creek slough ruus

3044 along the sonh side of my place just north of the

road. It comes out of the main slough at Madden's

place. The south ditch gets to Well's land at his east

line. It goes to the bluff and then around the edge

of his land—T think it covers the most of it. I owwn

out to the road south of my place. I do not irrigate

my orchard from the Caldwell water: The soutix

ditch is about four feet on the bottom.

The ditch which comes from my place near the

south side of Millinger’s is about three feet on the

. 3045 bottom. I have had n¢ experience in measuring water,
and couldn’t say what these two ditches carry.
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Mr. J. P. Wells, a witness for said defendant, tes- .- _ 3048 togethe

.tified as follows: _ south o
DIRECT EXAMINATION BY MR. GRIFFITH :’j"‘;ﬁ
. of t
", I live about four miles east of Caldwell; I own rigating
land irrigated from this Masor ereel ditch, abon 300 acr
120 acres. Mrs. Tee was the atiginal owner of this There i
;and—I irrigate it from the Mason creek ditch, creek sl
- : . t I
CROSS EXAMINATION BY MR RICE il
S get 1
3046 I have irrigated this land ever since I have been 3049 across |
" there, over two years. When I weaf there it was - creck wi
all fenced and in pasture and some of it cleared up and 1 take i
an orchard om it. The orchard lies just in the center 2 halfa
cast and west and then back out from the road. Al from M
of it was pasture when I was there. This orchard empty in
was there when I went there.and the portion marlee:] makes a
' “Orchard” in the northeast corner op the state en- Cook’s p
gineer’s map was forest trees. 1 have no waste land; close to
1 have to furnish a right of way for the diteh. _ empties i
3047  Mr. George Hesse, called as a witness for sajd de- 3050 It is whi
) fendant, testified as follows: : There is
: ) . my place.
DIRECT EXAMINATION BY MR. GRIFFITH to get. ~
I live about three miles northeast of Caldwell. T owan st part.
about 275 acres irrigated by the Masox} creek diteir. REDIRE
-I own 430 acres all together. Mitchell Potts was
" the original owner of this land. Mr. Cx
' . ' the same ¢
CROSS EXAMINATION BY MR. RICE
. k Mr. Ch
I irrigate 147 acres from the Franklin ditch. 1 tified as fc

estimate it to be that, and both of them coming ia
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Wlant, tes- . ] , 3048 together I irrigate that many acres by subbing. I go
south of the Martin land, that is about a quarter south
of .the slough of the Mason creele ditch. I irrigate

LS A all of the land I have there by subbing or surface ir-
; I awn - Sk rigating. 1 do mot cultivate it all; I cultivate about
<h, abow ‘ 300 acres. I cultivate that part down next to the river.
er of this There is hone of it, about 80 acres south of the Mason ,
diteh. ' creek slough that is cultivated. That is salt grass pas-
) : ) " ture—I irrigate it. 1 get the water out of that slough.
RICE 1 get it from the south slough. I take that water
have been ' 3049 2cross Mason creek fo that ditch. ‘There is Masou

creels water empties into the south slough above wher2
I take it. 1 have never measured it. That is about
2 half a mile above where I fake out water. The ditch
from Mr. Wells empties into it up there, That would
empty into Mason creek on Mr. Cook’s place. The roarl
malkes a turn to the north just where it crosses Mr.
Cook’s place. This ditch comes right in there preflv

e it was
‘ed up and
the center
road. Ail
is orchard .
m markel] '

state en-
raste land; close to the southwest corner of Well's place i
<h. ) empties into Mason creek within a few hundred yards.

" 3050 It is what My. Wells uses for irrigation on his land.
There is probably 1zo acres of salt grass pasture on
my place. I sub it all the time as long as there is water

w said de-

IFFITH e - " to get. There is a couple of ditches through the high-

vell. T own g _ est part. -

retEl il § REDIRECT EXAMINATION BY MR. GRIFFITH :
Poits was ’ :

. Gooey has 40 acres. He sub irrigates from
RICE v the same slough that T take my water from.
= ; B, 7 Mz. Charles Wells, a witness for said defendant, tes-

I | : . tified as follows: '

ditch.
coming iu
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3051 DIRECT EXAMINATION BY MR. GRIFFITE
1 live a mile and a half northwest of town—I own

173 acres of land under the Mason creek ditch which
I irrigate from this ditch; I own 281 acres all together.

- I have been over the Mason land three times, that iz

all. I knov;r‘ the Edith Mason 40, it is irrigated from
this slough, there is about‘;?,o acres, pver that, there
13 40 acres, that is watered from that, and the rest is on
the hill where the bench cuts off the southwest corner
of the Cornelius Mason land. He has the northwest
3052 corner of that section; that is, the fraction that the
river cuts off a portion. He irrigates that from this
sloigh—he irrigates all with the exception of a little
on the bluff, probably five acres. All together, in my
judgment he irrigates all of 158 acres excepting' about
five acres. Sorm:thj'n-g likke, that, I wouldn't say for

sure, I never paid any attention to how much land there °

was,
CROSS EXAMINATION BY MR. RICE

i There is a great deal of Mascn's land washed away
3653. by the river; I hardly know how much is left; I dont

know where his north line is. I think four or fi\,re.qr'"_

six acres runs up on top of Canyon hill, and there is
about fen acres of Edith Mason's place on that blaft.

BY THE COURT

I couldn't state exactly how much of C. Mason's
land is washed away and how much of it is lefv. There
is one slough in it. He irrigates over 100 acres, but
I couldn’t give you any cstimate of it. He irrigates
probably 123 acres, '

2011 pl:B6PM P18
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CROSS EXAMINATION BY MR. RICE

My place runs down to the river adjoining Mr.
Mason’s on the east. The railroad fence is the soyth-
cast corner of his land. 1 couldn’t say how far north
from there to the river as it is now. I know about
where that corner is, I couldn’t tell the distance unless
I measured it. I have & fence through there, I never
measured the fence. Mason irrigates between the
creek and my land. He raises crops and pasture both,

. REDIRECT EXAMINATION BY MR,

3055 - GRIFFITH

I know this land of Ballard and Vassar. I couldmn't
say how much of the Ballard land he irrigates frowm
this ditch, some of it washed away. Mr. Jobe was
the original owner of this land.

CROSS EXAMINATION BY MR. RICE .

I use some of the Franklin water. Tt is brought to
my land in the slough. It is emptied in above, that 800
inches and that 350 inches described yesterday. The
800 inches and the 350 inches both come through the

3056 slough; that is my proportion, according to my under. .
- standing. ' )

’ Mr..' J. W. Ballard, a2 witness for said defendant,
testified as follows:

DIRECT EXAMINATION BY MR. GRIFFITH

I own about 20 acres of land under the Mason,
creek ditch; it is a lot that is on the river, a part of

- it washed away. It is irrigated from the Mason creck

ditch.

FAX NO. :585 2922 . Aug. 10 2611 @21:87PM P19
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Mr. S. H. Vassar, a witness for said defendan:,
testified as follows: '

DIRECT EXAMINATION BY MR. GRIFFITH

I Live about two miles and a2 half east of Caldwell.
1 owp 40 acres of land under the Mason creek ditch,

I irrigate that land fram this ditch.
CROSS EXAMINATION BY MR. RICE

I have irrigated this land two years this coming
May or Junme. I began in 1903. When I went there
the land was in pasture and grass.  There was sage

brush in some spots. ‘The ditch I irrigate from comes
in by the school house. I am not well acquainted

with the location of the head of it; part of it rins
south and part of it rons cast of the place. A laferai

from the Caldwell ditch ruus through my place. T - '

don't 'jrrigate out of that. I hive 8o acrés all to-
gether, it lies north and south. I bought one of these
40% from Lola Sutton—I bought both of them from

’

her. .
Mrs. Mary Potts, a witness for said defendant, tes

tified as follows:

4050 DIRECT EXAMINATION BY MR. GRIFFITH |

I live in Caldwell. I did live before coming to
Caldwell two miles and a half up on- what i§ now
-Hesse place. I lived there from December

’63 until March 14, x8go. The country was soon sei-
- tled up soom after I came. I irrigated my place and
raised crops om it right shortly after I came.” We
irrigated from the slough at the time, it was all water
from the river, the slough they afterwards constructes]

‘" gobo

3061

3062
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the Mason creek ditch from. Since that time we ir-

rigated from this ditch ail the fime, )
r. George Hesse, a witness being recalled, tes-

tified as follows:
CROSS EXAMINATION BY MR. RICE

I amm put in among the Frankiin ditch people a3
only one share; get the Franklin water to my place
from the slough ‘where it is turned out. My part all
comes down through the slough. Tt is ali commingled

with the Mason creek water up at Ten Mile‘.e_—"

TESTIMONY IN RELATION TO THE STOCK-
3061 TON DICTH

R. H. Stockton, called as a wtiness in his own be-
half, testified as follows:

PIRECT EXAMINATION BY MR, CRIFFITH

T have been living at Parma for about 16 years. 1
owtt about 300 acres that is irrigated from the Boise
river. 1 irrigate part of it from the Sebree ditch-—150

acres irtigated that way.

T can use this water that I nse on the scuth gide of -

 the place.. I can run it on the north side of the place;
306z 1 own ten inches in the Sebree ditch, and I use that,
and there is a part of that north part that is too wet

and g part of it isn't. ‘
I irrigate the balance by a slough that comes down

what we call the Shipley place, and through the-
Kiesel place and runs on down through my place, and

I put dams in the slough and take the water out.
“That is not a private ditch, there are others who use
out of it; my brother uses some out of that. And

‘ &

.

N
¥
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TO: Idaho Dept. of Water Resources August 1, 2011
ATTN: Jan

My name is Martin Galvin. I have knowledge of and have irrigated under the Mason Creek
Ditch Co. for 65 years,

‘The part of the Mason Creek Ditch Co. that [ have been affiliated with is known as the Ten
Mile Lateral. This lateral is diverted from Fifteen Mile Creek, which flows through the old Earl
Uptmor place. This property lies east of Midland Blvd. and north of Lincoln Road along the west
quarter line of Sec. 16, Township 4N Range 2W.

The Ten Mile Lateral is diverted out of Fifteen Mile Creek approximately one half mile south
of where it enters the Boise River. The Ten Mile Lateral irrigates approxirmately 518 acres of Mason
Creek Ditch Company’s 1600 plus acres.

Due to the small amount of acres Mason Creek Ditch Co. has never hired a manager or ditch
rider. The stockholders have always done all of the operations and maintenance themselves. [ have
been involved with operations and maintenance for over 65 years.

Due to Pioneer District’s objections in the SRBA of Mason Creek Ditch Company’s Boise River
water rights which is delivered through the Caldwell Hi-line, we thought it best to file a late waste
water right claim. Along with all of the waste water that is collected from Five Mile Drain, Ten Mile
Drain, and Fifteen Mile Drain which runs from the Boise River to the southeast clear to the Kuna
area, there is a small drain known to Franklin Ditch Company stockholders that irrigate east of
Midland Blvd. as the Little Slough, which picks up drain water from approximately 473 acres. This
land lies between the bluff and the Boise River. The Little Slough runs some water all year and
enters Fifteen Mile Creek approximately one quarter mile upstream from where Mason Creek's Ten
Mile Lateral has its heading.

With all of the information and Franklin Ditch Co. water rights No. 34 Priority Date July 3,1
866 of 770 inches (63-0166) and No. 77 Priority Date October 29, 1880 of 1380 inches (63-0167).

The IDWR should be able to give Mason Creek Ditch Co. early drain water rights. In early
days, prior to putting Mason Creek’s water into the Franklin Ditch, this water went clearto the
Canyon in the Big Mason Slough.

This brings up the question that if there is no record of Franklin’s water right No. 34 of 770
inches being moved into the Caldwell Hiline out of the Little Slough it could have caused injury to
Mason Creek Ditch Co. or it may explain how Pioneer’s water right No. 90 of 2655 inches got moved
out of the Caldwell Hi-line to the Phyllis with no record. It seems reasonable that when you add up
Mason Creek’s water right No. 46 of 1860 inches and Franklin’s water right No. 34 of 770 inches they
total 2630 inches which is very close to Pioneers Irrigation’s water right No. 90 of 2655 inches. These
water rights were all moved without any record so if there was no verbal agreement, then that

would mean Mason’s water right No. 46 and Franklin water right No. 34 have been in the Caldwell
Hi-line adversely for over 90 years.

onda & 230 lorin

Mason Creek Board Member, Martin C. Galvin
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Fhrse /[
June, 29, 2011

My name is Martin Galvin. ) am 79 years of age. | have knowledge of and have Irrigated under the
Mason Creek Ditch Co. for 65 years.

| still farm part of the property that my great grandfather purchased and homesteaded which is serviced
by Mason Creek Ditch Co. and Franklin Ditch Co.

According to Ernie Thomas’ memoirs (See Exhibit 1), his grandfather, lohn Thomas, which Is my great
grandfather, homesteaded the property I Just mentloned In 1852. The memoirs tell of how they first
started ta irrigate by damming up the sloughs, which were created by high water run-off by the Boise
River, with willaws and brush which caused the water ta spread out over the land and sub-irrigate. This
network of sloughs existed from the county line al CanAda to Canyon Hill, a distance of approximately
seven mlile long by one mile wide.

This network of sloughs had one maln slough in the middle which became known as the Big Masan
Slough, named for one of the early settlers, George Mason, who lived at the west end under Canyon Hill

Section 16 Township 4N Range 2W is the sectlon east of Mldland Bivd. This is where Fifteen Mile f—
entered the Big Mason Slough, along the west quarter line. Approximately four mlles to the southeast /ﬂw ﬁm

is where Five Mile and Ten Mile came together to form FIReen Mile Craek. Approximately three miles
to the west Is Mason Creek, which runs southeast to northwest and enters on the lower end. Feeder
ditches are diverted from Mason Creek to Frankiin and Mason water users W,q-‘ %W
Flve Mlle Creek, Ten Mlle Creek and Mason Creek all pick up waste water from the Ridenbaugh Rossi N JJ u
Canal, which had 13,000+ inches with a prlority date of 1869 and the Ridenbaugh Canal, which had 460 ¢ 'S‘ ﬁ-—
inches with a priority date of 1869, also. W &-J ;
Mason and Franklin settlers were irrigating with co-mingled waters from the Boise River, Fifteen Mile
Creek and Mason Creek waste water since the date of 1869 {see exhibit Z)ﬂs f-hﬂ 1862 MF[’) W JM K
J .

There Is an 1862 Bureau of Reclamatlon map to verify the Big Mason Slaugh coming out of the Bolse
River in Section 24, Township 4N Range 2W. This is the same locatlon where the Caldwell Hi-line leaves

the Boise River today. aj ///[C'/f/ AWU 5

Fifteen Mile Creek enters the Big Mason Slough in Scction 26 Township 4N Range 2W along the west
quarter lina and Mason Creek enters the lower end farther to the west.

In later years, the wlllow and brush dams were replaced with cement check diversions which backed up 4 ’m UW m

the Big Mason Slough and forced water out of the feeder sloughs to the north and south, which lays flat
from the river to the bench,

1 have helped farm some of this ground since the early 1940's and | am familiar with one of these } MU m W N
cement check divarsions which was on tha property that | still farm to this day.
OTHE M UoUbH S,

Phsc 3

| am sure Pionasr Irrigation Nist. is aware that suvcral-hundred acres of Mason Craek Ditch Company’s
land iz being mined for grave! which should «roate even more surplus water for Planeer Irrigation {st,
to use at no tost to them,

I believe that all of Pionter Irrigation’s objections in the Snake River Basin Adjudication of Mason Creek
Ditch Co. water has been caused by their lawyer's misguiding them. This has cost patrans of both
companles many thousands of dollars in lawyer's feas that have been compigtaly unnecessary. Now itls
heing said that it cannot be settied by the Spake River Basin Judga and will have to go te Canyon County
District Court. What a waste of money during these hard ecancmic times to sattie something that has
warked so well for both of the itrigation companies for over 90 yEars.
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Print - Maps Page 1 of 1

blﬁg Maps

Pant of dfversion for Mason Creek Ditch |
Co. from Fifteenmile Creek. SWSW,
S16, Twp. 4N, Rge. 2W

Fifteen Mile Creek

On the go? Use m.bing.com to find maps,
= directions, businesses, and more

SF200jNavisaleRo g Microsoff

';! — Bird's eye view maps can't be printed, so another map view has been substituted.

http://www.bing.com/maps/print.aspx?mkt=en-us&z=19.403095447087263&s=b&cp=43.... 5/10/2012
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UNTED STATES RECLAMATION S:RVICE.
 BOISE PROJEGT
| . RERORT , s
RETURN FLOW AN SYEPAGE TNTO BotsE nm DURDR: 3
. LOW VALIR PERIOD OF  lol4.
by -
T, G. STEFARD, Assistand Eitgi‘ne@:{? in charge of
L ’ Bu‘i:‘sr G’P;.eat'ﬁx‘ Investigations, ‘
i : Fed AL ek ‘ﬂoise onjac'&.
Qe ,
Gb;ect of th@ umz‘}u | ‘;
3
rarly in ths iweigstion seazon of l’JlA 11: was deeided j
o o‘ién:f-éiﬁ & Tetord of all ’une pmnchal cresks and slam} o ‘EL
nat foreish M-i;urn water %0 mc Boige Aivey, the primery
3

»‘b;ee‘b bo ﬂg te dﬂbert 11236 whab wam._ls, if &mr, were tuking
[S¥e @a“!;er . than gnecessery and then wasting large amounis of
his qvazla'&nle waber haﬂk J.n%a the ;1?91', tnus depriving
ther conals of the river sbove OF Ghe water nsoessary 1o

repurly ivrigate their lend,

Fith this in view, rating stations were established ;
n Ten Lile gr'ee:fg,,_ Fason. g-mezc_,. Hagon ﬁlﬁ’_ sh, Bizie siouih, E
adian cresk, Hertley Guleh s Willow creck, Xiddleston slouvgh,




B batise s s T SIS

T A e ey o

and oﬁ vamnus small gloua,ha ana af ver: ems aaints ajong
Bhe mver and on raany ef the impoﬂ:ant oamls d“lcnrr the
vmev aha wecw&,, of the f‘mw were !_epi? during the ivrie
gationh season,
Divisitm af Beisa ?jﬂrer 1ntn Seetiuns.
{See '""!'ig,s. 1 und 2}

In. the study Gi"’ ‘I;he low zvater ccamltians 1n the Bpise
Vaalley, the ?'tver naturallv divides i%seﬂf wts four sec-__
tdons, (See Fig 2) i

(i) ’E‘rtsm the Gavmrnmsnt Dive“ ic;n Bam to & poinmt

- just below ihe Canm County Water Conpany

_ Canel, a d’istaace 6f a‘bt»ut 25 miles,.

(ﬂ} .me G@wn Gmum-;y efaoer ompany Canal to

the Giversion dam in the ‘canyon above
-Ga‘l&well = &istanee ef a'bf:ut Q9 miles,

{3) Trom the eanyan dem Yo = poink mst helow ¢

lower Center Poing cansl, = dis uar:ee a'ﬁ’
about 7 miles,

{4} Trom L}m Lower Genber Pomt en n_al o th
Sneke Tiver, a éist zate of about 1B miles

D(&

These divislons came by the Faet thet 2l the waser
may be taken from the river ab whree pointss viz, s OpTosite
Ganyon Cyunty Sangl, the farmers® Cooperative (Sebras) ennal,
and the Lower fenter Point csmel ond $1ill shore will be enoagh
return Tlow tu furnish zll decreéd Tistte below these points
respeetively. In the study of river L1ow and water righds |

Thie condition must be somsiantly kepb in wind.

St e e Syt S e e e S T e bt s e T R

S e e R S M



e oie followine table pives the average discharse in
sceod~fest, for o pericd of B4 duys Prom August Bth %o
Sopteuber 10%h, inclusive, of all water-ays aloms the
river as far down as Hotus bridge, sc per secvions  in-
dicated on preceding PROB. S '

Section Ho. 1.

Bolse River at Highlond ..855.0+ DBoise Yalley Hasteeees Loo+
Pemitentisry . ¥ . .0, 2.5=. Thurnsn %11l Waste e.. 1.0+
Eﬂhﬁ BRI e ) Y ,613"" . Eagle Slﬁﬂ@, : nvOt Seanee 3..‘9“‘
Rossl Kill Canal (Power) .« 2540+ Ballantine Cansl ssese 7o8+=

ﬁ‘m i}'m?.al -_-;_p";.-.u-», voeormaa 50 kil BI‘Y Greek mte At e e 4.@*

E@IS‘e‘aiW cﬂnﬂl asesupsen 2@.3" P h}rl};is Gam @ esieee 6400 -
:Ianubg : Uanal e Enenennes ok Balem Bureks. C &Hﬂlﬁﬁ & d ewe 154
ﬁ’:}l‘imﬁmﬁ Gl“eﬁ];- LB 3L GRS 32.0* Miﬂdlﬁ‘ﬁﬂn '3&"3*31’ i cﬂ_t =y 5803- i
Settlers Tanal sevcsvciace B8al~ . iiddleton Will Go¢ sws G0e0=
D&m Gﬁn&j'. P EoIECNBD AR S 1_3 B Piﬁnf“-‘er e cn '9‘-!‘!—_“! LR AR T 1309"
Th‘urman f;‘i.ll ’3@1151 Rsactane 19& B Em"aka HNOe lwasta aan @l?%
Farmers® Union (anal sevee 39.7- Kennedy Canal sececces Z2ob=
Boise Vg iley Con8l scovens 32"6" Cenyon County vanal a. 2440w
;[_.ii?tle Union P8csepransnay _13.‘?- }3915‘:5‘ Aiver C"_l’""'" 12 .8

(Below Canyon County) .

I e M A

= e A | e T e T

i O TR e AT e L T Y

3 Total ﬂaﬂal &eli‘?‘eries iiim-‘w’oluaoeepneaneo 96500
Tﬂﬂal 'brihu‘l;‘ry _z:‘,'c}.iﬁ LA X R RS R IR % WO pn R - 1 < I 4
.‘l’gisal_seepagge BRIN envsrcosrivivaninscoonscos Vel

+ Indicates dischapre into the river,

- Indicates discherge (reom the river,



Seetion 2,

Eﬂiﬁ"e River [ PR | »e 12,.9"“
. {Below Canyon Gounty)
P]ly'llis SIOﬁCh» » 0 L= X Q_-; o - g'ﬁ 5-G+ .
Tﬁn ..?a'-l'ila V0o heg --iln 2RO OUD T NS 11‘5"' ’
Big Slou{i‘.h Beus o romeecan s’ 5.5"‘
:k’fi.délatﬂﬁ 310‘1131‘!. ereveanesDe 7Tt
ﬁ{illaﬁf Jresk ssescemne cewe 3.__@1'
Eaz-‘tley G"dleh Mevsammane s 4::.—__@”’
Xason Craek ‘. .ti-nfll'q scsapoa e o:a"'

D RiVG:’Si &e j—:@pl Sucecemares S- 0""

Farmers ' Cooperative sov.e08.0=
cm@n G&t"l&l Yrosenandsonds 10.1“

. Seeiion 3. ..

Boise River sasveses 19-1‘"
(Below Seibeners Canel)

Riverside Censl No,l 8,0+

_ G&lﬂ'@ell 3 %aiﬂ tacnsa 03! D+

;[nd.iaﬂ {erek ‘@e o ..’_‘:!: n'.‘z.l. 6"'

Upper Dixie SI10Udl oa L4,8%e

PIORGER DIX10 semosasll,lm
Eur&ka ;’Igoz L] Q - l._. LR ] ..al.ﬁ_-_

Cppex Center Point .« Tale

Lowey GGH.I%EI'_ Pﬂilﬁ? an el
Five small sloushs .. S.4+

Seibenberg Candl sessessss Bo9=

: Boise Hiver at /otus 23.7-
- Bcise river a% Gﬁﬂﬁfcn ,.‘---.10.-’?- ' . '

. Totsl canal deliverios . BBi .

-::E':ﬁl“.f"ﬂ_"hal eanal deliveries - 120.6 »
- Total tributsry gein se. 85,3

- Toteld fribvutary gain «.. 80,0 - -

Totzl seepage gain sonas 4743 Total sctpepe 201Y ceee. 11.2 IE
M o

+ Indicates éiscnarg«‘a;gﬁ't& -ﬁ;& Tiver, . I

=~ Indicates &is;chargé“ ﬁam %}m t;z-’i#eze, ;
 Explenstion of Fiawe 2. :

Figure 2 vepresents Beise River with ineoming and oute
going waborways from the Covernment Diverston bam o Hobus,.
The diagram iz drawn %0 a Sezle 2o Biat the width of the
strean represents the average daily Tlow 7or &= powvicd of
54 days, from Aupust 8th to Jeptember. 10th, inelusive.

A



The divection of the fiow of wsiter is indicated in thres 3
ways; Tirst, in locking from the Yeft to the »pight of e
sheet, all streams leaving the river are shown as, ‘Brzumehing
ont and 21l streams entering are shown as brsuehing ip;

seeond, the numes are letbered inm the dirsction of Tlow;

and third, the arrovs indiscabe the divection of flow. The
lengins of seetions es shown on ihe &iee*f_m are Spproximaiely ;

proportionsgl to the distances slouz the river, so that ihe

location of the streams are showa in sbout their relative
: G |

pesition op the msp. ZIn Hhs table, column 3, the Term
"Delivered” includes =il waber token from the seciionm by 2

canals, Logebher with the waler passing to the next section.

In column %, "In river smd tributery” includes the water in ihe

S S S il ae s B

piver &% the usper end of the scotion, togsiher with all the

st e

Wz

n’f

tribussry flow in the sesifon. OColumm 4, =gpage Gain” 1s .3

the watsr guined 6 e seetion from undsrground Tlow or

be

from very smell surface streaass pot wmeasureble, It is ob-

by subtracting swounts in eolumn I {rom ihose in

d‘
iy

solunm 2. Teibubtsry Gaipg™ is the suwr of the messursble

tributaries in the secetiofie

Thees are soveral

sxplonatl lan

E’l




filevlties orF tanal deliveries,

LI Y

{1} Ro-si wily- ‘@itch, orlginally echastructed
for power ~uy poses, s used, during the irrigation

season, for Ixrisatiocn only. Uhile it carcies a good

i head, there is very Tittle used for irrigation and ae-

g rule 1% acis as mugh 'as ‘a drain diten 83 fOor oav.ying

irrigation water, so that 14 discharges back to the river

i S T

an gnount equal or & Iithle greater than the smount diverted,
i therefore, in Tigure 2 1% is so shown,
{2} The Cruzem (Pervaul §) Uanal heading usually

carriss a lerger -\J_ua:ﬁ'i uY of water than is used by the

o g e

dater Gompeny, ithe Joiﬂe Gi%}j and the Ja{wabg {;wuls

3. 2

all of whish 1;1; :t‘oed.f;. Pazrt of the waver is used for pow T e

Ce
7
.
ey
(32
&
d

Lis ezecess wa ﬁ-ez:, togethar with the flow of Sotbonwood ereek,

Graegk,

f’:

is returned %o Hofse Hivar Wrourh Cottonwood

{3} The Soise ity water works Punps water from the
S0iae river Leﬁ at 8 point Soposite the Hataterium, This

water is returnead @ the Yivor b r;}q d the & i BB SOWET ..

in the above table the return wa.er of the sewer is noted

but no account is taken o the water pumped, as the quenti ty

iz not known. Tuis, nowevs Ty iz %aken carve of in ihe river

Sesnagze, |




{4) The Parmers® Union Csnal diverts water for the
Aoise Velley Unnal, It hes a wasteway just m‘mve the Boise
Vo lley hesding and another w};'m?a: 3».:‘6‘,8?@_3?&@? Iry Crosk, <he
BoL ce *:a.l_lm; asng 3. was stes 1tz - water invo the Ury brE*EK Censl

about one-guarbor mile avove the Ury Groek dgumal ratine flume,

Az there 13 & wagteway above thls fluae, the Boise Volley waste
i

The yaste water flowing in the Dgllentine Jansl ihat

ither one of thres jplages) intoc

e
o
L%
&
o
foin
g:‘
g
2
H
S
£
&
o
cn

the river pear nagle; inde ey sreek at the flume srossing;
or into HMiddlebton Laber Cpmpeny Lamal Helov Linder,

{6) The imy Creek Canal hes a waslewsy at its Dry vreek

grozsinge

{7) The wisdleton Mill Jlough Toms & wasbeway for e
network of cenals, laterals and wé.:;*se gomponed of the lower
end of Ballanitineg, imy reek, Niddleton waler (ompany,

gdleton Will Jompsny, Plonser, and Canyon Coundy Jater

Gompany Lanagls. It wonld he poogible bto divert pracsticzlly
adl of ihis waste &t Lthe low weler piriod o the Harily

Tra o

wates into Yillow Creek und Hortly fulch.

At E SISy LT




(8) Ten uile Urcek empties into Big Slouwgh ,
souetinen cel led Thomus slemiz oF Jason slousha
Brom this slough the w .'%:éz’ J,—.«.:y be fischarged
dizeet Into the Boise -ri-ﬁr:e‘r or by a #Hystenm of dams
and channels it may be ‘isken through Big slough
0 @ poirt south of Ziddleton, where the water
can be discharged to the rviver or diverted to
a canzl irvicatiag land below. |

{9) The Riverside cansl he¢ o heafiing in
the river in the Cenyon above CGaldwelli, tay
water diverted here is empiied inlo Indian Ursek.
From Indian uv@el;, the Bivernide Canel hos andlthes
heading below Caléwell., Hy this system the Fiverside

Canal may teke sater Trah ithe »iver or frowm ITnfisn (reek

l"Li s 1!@1"5"3.

ot
e}
]
e}
s
4
S
;}4
{ \

vi

10} wr Dixie slouph iIs stepape =nd weste

watler Ivom lands south and west of 0zl ell,

4 diteh has been dug to conduct this watér into the

Pioneer bizie sansl =% = polmbt approxime bely two and
one-bzlf miles dmoblhwest of Caldwell., In this investi-
gation it was asmswmed that this water wss o pord of ihe Piver

supply But it has been a aombed for sepavately from the

disgherge into Pionseyr Dixie heading,
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GRANDFATHER JOHN THOMAS N %7/‘,{9& £ e

John said he was bern in Wheatbn, Germany 7-20-1830, He
claimed he ran away and was a stowaway to America at age nine,

There is some doubt 4in my mind as to whether he changed his
name. I am sure he was German because he could read and speak
German, but it is said Thomas is more of a Welch name. 1In early
eighteen hundred children were hired out to work ar very early
ages. This may have been his reason for running away, and may
be a change of nane.

Landing in Philadelphia, Penn. and not being able to speak
English he followed a brewery wagon back to the brewery where he
worked as a stable boy and other jobs around the brewery, Here
he learned English.

Grandpa later joined the General Walker expedition to Panama.
They were building a railroad across the Isthmus of Panams. The
expedition ren into trouble and disbanded. Grandpa and a2 friend
made their way up the Pacific cosst to the California Gold rush.
With no lueck mining they moved on into Rouge River Valley in
Oregon,

Afrer a few years in Rouge Valley they split up as partners,
Grandpa wanted to move on to Idaho., His partner said, "Never
settle where you could not hear a steam boat whistle."

Grandpa was one of the very early pioneers to settle in Boise
Valley. He homesteaded on 160 acres in 1853, three miles south
of Middleton, Idaho, He then went back to the Oregon Coast for
some horses and implements to farm with. While he was gone a man
by the name of Hamilton Davis, jumped his claim, so rather than
contest it he filed on an ajoining 160 acres which turned out to
be a better farm.

Most of the farm was river bottom land covered with trees and
brush. First the land was c¢leared. They did this by dragging
heavy brush to make a seed bed. Then the seed wes broadcast by
hand from a seed sack or bucket. The final step was to drag the
brush again to cover the seed. Later harrows were made of wood
frames and wooden teeth. He &quired a plow sometime later and
potatoes were planted in every third furrow. He raised potatoes,
cabbage and oats, which he freighted to Silver City, a mining
area in the mountains of Owyhee Co., Territory of Idaho.

Grandps wmarried Mrs.Ernestine Schnabel in Boise, Idaho Territory
in 1874, Grandma Thomas became a very hard working partner.

Grandma Ernestine Misseldt was born March 6, 1842 in Germany.
She died May 27, 1905. She married Sebastian Schnabel in Germany.
They came to America and settled in Illinois near some of the
Messelt family, They were the parentscf ason, George, and a

-11-
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daughter, Annie, both borp in Cootburg, Illinois? Believed born in Germa

low German society. They didn't mix wel] in Illinois sg Sebastian
was put down by hig neighbor's anpd unhappy ip America, so he lefe

his family. They think he went ba
ck t
‘heard from again. © Germany. He was never

_Grandma's brother, Joe Misseldt, who had the first brewery in
Boise wanted her to come to Boise to live, She cape by train to
Kelton, Utah and then overland stage to Boige. Joe had married
Agatha, mother of Peter Sonna's wife, Mary,

'Afte; John and Ernestine married, three children were born £o
thls‘unlon: Lee Frederick b. Sept. 1, 1876-d.Aug. 30, 1946,
Amelia b,Febp. 12, 1878-4, July 2, 1969, and Walter b. Oct, 3, 1882
d. May 7, 19s58.

In order to prove his rights to the homestead he needed some

cash. He began running freight wagon trips from Kelton, Utah,
8 railway station, to Walla Walla, Washington and to Silver City,
Idaho.

Now the farm needed irrigation water which meant damming up
Some creeks running here and there through the valley and building
ditches. Straw dams were made of brush, trees and straw. Some
of the settlers went together and formed the Franklin Ditch Co.
Their canal was called the Highline. It rook water out of Boige
River near Star, Idsho. The canal ran along the bench hill side
for three or four miles. It was built with hand tools and a
tongue scraper built about & feet square of planks with two handles
off the back, some metal dcross the front to cut dirt and a hoop
metal band fastened on each side with a tongue between horses
Which pulled it, It could be loaded and dumped by raising and
lowering the handles. This canal brought water to higher bench land,
Later the canal was sold to Caldwell Ditch Co. which carried
water free to settlers who first built the canal.

Grandpa Thomas was a person who could take advantage of an
opportunity and look to the future. He saw the need for horses,
mules, feed for seme ard food and supplies for the mines near by.

When they started to build the railroad through Caldwell in
1882 he built a shack for a saloon en new Main street for start
of Caldwell. Grandmother started 8 restaurant in a tent along
side of it they served the railroad workers. Thus they improved -
the ranch and bought livestock, horses, mules and cattle.

As the ranch started to produce crops, he freighted oats,
cabbage, and potatoes to Idaho City and Silver City mines,

He told of crossing Snake River on ice with an eight horse
team and two wagons. Another time he and his stepson, George,
Were caught in & blizzard in Southeasst Idaho coming from Kelton-

—12-
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August 8, 2011
Martin Galvin John McEvoy
P. 0. Box 115 . 1703 N. KCID Road
Middleton, ID 83644 Caldwell, ID 83605
Richard Bicandi
1905 Mason Road

Caldwell, ID 83605
Re: Pioneer Irrigation District Litigation Plan
Dear Gentlemen:
Pioneer has objected to all of three Mason Creek water rights:
1.) Boise River water right 63-179C:
2.) Wastewater claim for Mason Creek 63-32580; and
3.) Wastewater claim for Ten Mile/Fifteen Mile Creek 63-33392,
Pioneer has taken the position that because there is no contract between Pioneer and Mason
Creek then Mason Creek has no right to use the Pioneet’s Caldwell Highline Canal to deliver

water to Mason Creek. Pioneer also asserted a claim to Mason Creek’s right, which was given
the number 63-179A. -

Mason Creek’s Boise River Right 63-179C.

The SRBA Court gtanted Pioneer’s motion to remand this subcase to the Department of -
Water Resources to determine whether or not the accomplished transfer of the point of diversion
from Section 16 to the Caldwell Highline Canal caused an injury or enlargement of the right. -
This is a condition of the SRBA statutes, The Court gave the parties until August 19® to submit
any additional information to the Department on injury and enlargement associated with that
change in point of diversion. Once that determination is made, the Department will either issue a
Supplemental Director’s Report or an Amended Director’s Report. If the Department issues &
Supplemental Director’s Report it means there has been no change in its recommendation and it
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will simply explain why they find no injury or enlargement. If they issue an Amenfled Director’s
Report it will be because they are changing the recommendation concerning the point of _
diversion from Section 16 to the Caldwell Highline Canal. I anticipate that the Department will
affirm its decision to recognize an accomplished change in the point of diversion.

The first step is to provide the Department with as much information as possible
concerning the original locations of the diversion and the change to the Caldwell Highline. In
addition, we need to provide the Department with as much information as we can about moving
Pioneer’s right number 90 from the Caldwell Highline to the Phyllis. You should be aware that
the Department already recognized a change in point of diversion from the Highlinetothe
Phyllis was an accomplished transfer for Pioneer’s right number 90. The partial decree for this
right recognizes both points of diversion. &3 3/

T recommended that we provide the Department with additional information including the
maps that John brought in on Friday, August 5, 2011. Irecommend that someone from my -
office go over to the Pioneer Irrigation District Office and review their records, including the
Board of Directors records from the early 1900s to see what else they have that discusses
Pioneer’s use of the Phyllis and Caldwell Highline canals and the expansion of the Phyllis which
seems to have taken place about 1915, as shown on one of the maps that John brought in. So far
all we have is what they chose to provide us. Also aftached is some additional testimony in the
Stewart Decree of the foumders of Mason Creek, I would appreciate your thoughts on how this
testimony fits into our case. S '

Even afier the Department rules on whether or not there has been any injury or
eplargement in the accomplished transfer, we still have to face the rest of Pioneer’s objections to
this right. Pioneer has objected to the number of acres and to the amount of water, asserting that
there bas been a partial forfeiture. My recommendation is that we obtain from the Water Master
in District 63, a copy of the delivery records for every year from as far back in time as the
records go for deliveries into the Caldwell Highline and for the delivery of Mason Creek’s Boise
River right. With respect to the number of acres irrigated we need to be able to identify for the

" Court the location of the laterals and what lands are being delivered. As you will remember from
the Affidavit filed by Scott King, Pioneer’s hydrologist, he contends that there are only about 50
-acres of land irrigated directly out of the Caldwell Highline that belong to Mason Creek. We
need to be able to demonstrate that assertion is incorrect. T would also suggest some additional
written discovery requests should be sent to Pioneer. Pioneer previously sent a notice to take a
deposition of Mason Creek that we had scheduled for last fall and then postponed because of the
settlement. The Court wilt allow Pioneer to reschedule that deposition. So far I have not heard
when they would want to schedule that deposition.  also think we should locate and interview
the former Pioneer manager who was discharged by Pioneer. If any of you know him or know
how to get in touch with him, 1 strongly suggest that we get him in and talk to him about the
Mason Creek situation. He may very well be interested in helping us given how he seems to
have been treated by Pioneer’s Board. We may also want to take a deposition or two ourselves
of Allen Newbill and perhaps the Pioneer manager concerning operations of their system and the

Bi-o%z Vot B
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interrelationship with the drains and sloughs between Piopeer and the river. Trial is scheduled
for three days beginning February 22, 2012.

63-32580 Mason Creek Right.

This right was claimed as a beneficial use right for Mason Creek right with a priority date
of June 1, 1869, which is the same priority date as the river right. The Depattment has
recommended the priority date to be March 1, 1922. Based upon Jan Shurte’s comments, the
Department reached that conclusion because that what they thought most of the wastewater
began to be developed in this part of the valley. Pioneer has objected to the right and the
recommended priority date of March 1, 1922. Mason Creek did not object to the
recommendation. However since Pioneer has objected, Mason Creek may be able to offer
evidence showing earlier priority, hoping that the Court will find an earlier date than the 1922
date. Accordingly, we should be developing as much information as possible on use of water
from Mason Creek. This Mason Creek right is consolidated for trial with right 63-179C and {rial
is now scheduled for February 22, 2012 for three days. It is important that we gather together as
much information as we can about use from Mason Creek on the next couple of months. The
maps that John brought in today will be helpful. :

Water Right 63-33392 Ten Mile/Fifteen Mile.

This right is a beneficial use claim from Ten Mile/Fifteen Mile, also with a claimed
priority date of 6/01/1869, the same date as 63-179C. Ispoke with Jan Shurte, she would like
any information that we can provide concerning the earliest possible date of use of wastewater or
any water out of Fifteen Mile. We have some evidence from the testimony in the Stewart Decree
about how those early sloughs were dammed up and we have some indication from the maps that
John brought in about the diversions out of Ten Mile. It would be useful to be able to state in
writing anything that any of you know about how far back in time, the use of Ten Mile as a
source began, and anything that you have been told by any of your predecessors and any other
water users on the ditch, about Ten Mile as a source and what lands it irrigates. If we can get
that into the record, that will help Jan make her decision. It does not have to be something that is
known only to your personal knowledge. We can put into evidence hearsay through the
Department. Particularly about the history of use of the water rights, the Department recognizes
that in trying to find out what happened in the 19™ Century, there are not too many people
around who remember. This information should be gathered as soon as possible, but we not
stuck with the August 19, 2011 deadline. o '

Possible Lawsuit vs. Pioneer in Canyon County District Coutt.

One option we need to decide on is whether and when to file a separate lawsuit against
Pioneer asserting a prescriptive easement or adverse possession for the use of the Caldwell
Highline Canal. The SRBA Court does not have the jurisdiction over rights-of-way, so lawsuit
this would have to be filed in District Court in Canyon County. Much of the evidence that we
are gathering to show the accomplished transfer for the change in point of diversion would be
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aseful in such a lawsuit. Pioneer says that there is no agreement with Mason Creek. Mason
Creek has claimed the right to use the Caldwell Highline to deliver its Boise River right for
nearly one hundred years. That would be the basis of our claim for adverse possession. In the
alternative, Mason Creek could condemn a right-of-way through the Caldwell Highline Canal for
delivery of its water. The “damages” of such condemnation under the Idaho case lawisthe
additional maintenance cost incurred by Pioneer to deliver that water. Since Pioneer has been

delivering that water all along, there is least arguably no additional cost for a condemnation of
the right to continue to be able to use that canal. Such a decision could also let Pioneer’s Board

off the hook because under Fudge Booth’s earlier ruling they apparently believe they cannot
agree to allow Mason Creek to use the canal. Ifa district court holds that Mason Creek has a
right to use the canal under an adverse possession theory, then Pioneer is bound. John, if you
could locate some information for me about the City of Caldwell suit against Pioneer for use of
their ditch, T would like to see the Complaint and Answer and any decision by the Court. ‘

Pioneer’s Claim to Mason Creek. Right 63-179A.

Last fall we obtained a summary judgment from the Special Master that Pioneer had no
claim to water right 63-179A. 1 asked the court to disallow that right and issue a partial decree.
The court did so in an order issued in early June. This weekend, I discovered that partial decree
when reviewing the Mason Creek rights on-line in the IDWR website. I was not served with a
copy of the partial decree and nor were any of you served, based on the certificate of service.

Ordinarily this would not be a bad thing. We wanted that claim to go away and it has.
Pjoneer cannot appeal that decision. However, the time passed for me to file a request for
attorneys’ fecs against Pioneer before I even found out that the Order had been entered. We
would ask that fees be awarded because the claim to right 63-179A was frivolous. Indeed,
Pioneer put up no argument why it even made this elaim. o

If you want to make a claim for fees, we need to file a motion with the court asking it to
set aside the Order and re-issue it for a clerical mistake of not serving all the parties. There is no
guarantes that the court will set aside the Order, and no guarantee that we would getany
attorneys® fees if the court does give us time to ask for fees on this subcase 63-179A. If we are
going to ask for this remedy, we have to file right away. Of course, seeking fees from Pioneer
may further derail settlement discussions and make final resolution harder and more expensive.
In addition, setting aside and re-entering the partial decree would allow Pioneer the option of
filing an appeal, which has now expired. '

Motion to Reconsider — Settlement.

We also have the ability to ask the Special Master to reconsider his decision that the
settlement agreement is unenforceable. We could show that Settlers entered into a similar
agreement with ACHD authorizing use of the canals and drains for ACHD’s drainage under an
adverse possessive theory. We could show the court that we are seeking the same adverse
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possession remedy by filing the Canyon County lawsuit. That would mean we are stuck with the
December agreement. -

Settlement.

Pioneer also may be willing to settle if they keep the right to kick you out of the canal, if
they need it. They think they need that right in time of drought., They also want to be obligated
to deliver to Franklin and Mason Creek the “current capacity” (wWhatever that is). We should
discuss whether a response to their most recent proposal is worth making, after they rejected
your proposal.

Costs and Fees.

All of this litigation has become expensive, because of Pioneet’s approach to dragging
evetything out and their unwillingness to agree to the settlement they agreed to. We have
incurred more than $40,000 in costs and fees and have not been paid. The Department would not
accept the water in the bank while Pioneer’s objections were pending. While we have a trial date
in February 2012, it is possible Pioneer could drag that out even beyond the 2012 irrigation

5€ason.

The rest of the litigation could easily double the fees, and will likely be even more than
that especially if we get in a big fight over an adverse possession lawsuit in district court.
Therefore, we need to come to some arrangement to pay for the fees and costs as we go forward

into this significant effort.
Very truly yours,
BARKER ROSHOLT & SIMPSON LLP
Albert P. Batker . /‘é@
APB/se

Enclosures
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