From: Luvaas, Scott

To: Janette Shankel

Subject: RE: Change of Ownership inquiry

Date: Wednesday, January 3, 2024 1:51:00 PM
Attachments: 20240103134824.pdf

Janet,

| reviewed the backfile on water right 67-4115B. An order denying motion to designate approval in
change of ownership as a final order and request for hearing was issued by Nick Miller, the hearing
officer overseeing your petition on September 19, 2023. The order denied the request for a hearing
and states that any dispute regarding an ownership change of water right nos. 67-4115N and 67-
11330 must be resolved either in an adjudication or a quiet title action, not before the Department.
I've attached the order for your review.

Scott Luvaas

Water Resource Agent, Sr
322 E Front St

Boise, ID 83720-0098

Scott.luvaas@idwr.idaho.gov
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From: Janette Shankel <jtshankel@gmail.com>
Sent: Monday, January 1, 2024 12:45 PM

To: Luvaas, Scott <Scott.Luvaas@idwr.idaho.gov>
Subject: Re: Change of Ownership inquiry

CAUTION: This email originated outside the State of Idaho network. Verify links and attachments
BEFORE you click or open, even if you recognize and/or trust the sender. Contact your agency
service desk with any concerns.

Thank you for the update.

On Thu, Dec 28, 2023 at 8:44 AM Luvaas, Scott <Scott.Luvaas@idwr.idaho.gov> wrote:

Janet,

I've contacted the person in the department that currently is working on the water right 67-11330
file. They are out until next week it looks like. I've set a reminder on my calendar to readdress
this on 1/3/2024, if | haven’t heard back from them. If you haven’t heard from me by the week of
January 8th, 2024, please feel free to contact the department again. We appreciate your patience
around the holidays.

Happy New Year!


mailto:Scott.Luvaas@idwr.idaho.gov
mailto:jtshankel@gmail.com
mailto:Scott.Luvaas@idwr.idaho.gov
mailto:Scott.Luvaas@idwr.idaho.gov

BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF CHANGE OF ORDER DENYING MOTION TO
OWNERSHIP FOR WATER RIGHT NOS. DESIGNATE APPROVAL IN CHANGE
67-4115B AND 67-11330 OF OWNERSHIP AS A FINAL ORDER
AND REQUEST FOR HEARING
BACKGROUND

On August 16, 2023, Monte and Dayna Eppich (“Eppichs”) filed a Notice of Change in
Water Right Ownership with the Idaho Department of Water Resources (“Department™)
regarding water right nos. 67-41 | 5B and 67-11330.

On September 8, 2023, Jeanette Shankle (“Petitioner”) moved the Department to
“designate the approval of the change of ownership as a preliminary, recommended or final

On September 14, 2023, the Eppichs filed a Response to Motion (o Designate Change of
Ownership and Request for Hearing (“Response™) with the Department. The Eppichs argue that
Petitioner’s Motion is meritless, contrary to Idaho Code § 42-248(8), and should be denied.
Response 1-2.
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ANALYSIS AND CONCLUSIONS OF LAW
Idaho Code § 42-248(8) provides:

Any action by the department updating the ownership of a water right in the
department's records or returning the notice of change of ownership to the person
filing the notice is not a determination of water right ownership, is not an
administrative action subject to challenge under the Idaho administrative procedure
act, chapter 52, title 67, Idaho Code, and is not subject to a request for hearing
pursuant to section 42-1701A, Idaho Code. Water right ownership disputes arising
from a notice of change of water right ownership under this section must be
resolved either in a water rights adjudication or in an action to quiet title pursuant
to section 6-401, Idaho Code.

When the Eppichs filed a Notice of Change in Water Right Ownership with supporting
documentation, the Department updated the ownership of the rights in the Department’s records
pursuant to its statutory authority. The Department’s action does not determine water right
ownership, is not an administrative action subject to challenge, and is not subject to a request for
hearing. 1.C. § 42-248(8). Therefore, Petitioner is not entitled to a hearing. Any dispute
Petitioner has regarding the ownership of the water rights arising from the Eppichs’ notice of
change in ownership must be resolved either in an adjudication or a quiet title action, not before
the Department.

ORDER

IT IS HEREBY ORDERED that Petitioner’s Motion to Designate Approval in Change of
Ownership as a Final Order and Request for Hearing is DENIED.

DATED this / fl day of September 2023.

s

NICK MILLER
Hearing Officer
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CERTIFICATE OF SERVICE

[ HEREBY CERTIFY that, on this /7 & day of September 2023, the above and
foregoing was served by the method indicated below, and addressed to the following:

Chris M. Bromley
Candice M. McHugh X U.S. Mail, postage prepaid
MCHUGH BROMLEY, PLLC X Email

380 S. 4th St., Ste. 103

Boise, ID 83702
cbromley@mchughbromley.com
cmchugh@mchughbromley.com

Michael P. Lawrence

Charlie S. Baser @ U.S..Mail, postage prepaid
Taylor J. Barton Email

GIVENS PURSLEY LLP

P.O. Box 2720

Boise, ID 83701
mpl@givenspursley.com
csb@givenspursley.com
tib@givenspursley.com

=

"NICK MIfLER
Hearing Officer
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EXPLANATORY INFORMATION TO ACCOMPANY A
PRELIMINARY ORDER

(To be used in connection with actions when a hearing was not held)
(Required by Rule of Procedure 730.02)

The accompanying order or approved document is a "Preliminary Order" issued by the
department pursuant to section 67-5243, Idaho Code. It can and will become a final order without
further action of the Department of Water Resources (“department”) unless a party petitions
for reconsideration, files an exception and brief, or requests a hearing as further described
below:

PETITION FOR RECONSIDERATION

Any party may file a petition for reconsideration of a preliminary order with the department
within fourteen (14) days of the service date of this order. Note: the petition must be received by
the department within this fourteen (14) day period. The department will act on a petition for
reconsideration within twenty-one (21) days of its receipt, or the petition will be considered denied
by operation of law. See Section 67-5243(3) Idaho Code.

EXCEPTIONS AND BRIEFS

Within fourteen (14) days after: (a) the service date of a preliminary order, (b) the service
date of a denial of a petition for reconsideration from this preliminary order, or (c) the failure within
twenty-one (21) days to grant or deny a petition for reconsideration from this preliminary order, any
party may in writing support or take exceptions to any part of a preliminary order and may file briefs
in support of the party's position on any issue in the proceeding with the Director. Otherwise, this
preliminary order will become a final order of the agency.

REQUEST FOR HEARING

Unless a right to a hearing before the Department or the Water Resource Board is otherwise
provided by statute, any person aggrieved by any final decision, determination, order or action of the
Director of the Department and who has not previously been afforded an opportunity for a hearing on
the matter may request a hearing pursuant to section 42-1701A(3), Idaho Code. A written petition
contesting the action of the Director and requesting a hearing shall be filed within fifteen (15) days
after receipt of the denial or conditional approval.

ORAL ARGUMENT

If the Director grants a petition to review the preliminary order, the Director shall allow all
parties an opportunity to file briefs in support of or taking exceptions to the preliminary order and
may schedule oral argument in the matter before issuing a final order. If oral arguments are to be
heard, the Director will within a reasonable time period notify each party of the place, date and hour
for the argument of the case. Unless the Director orders otherwise, all oral arguments will be heard

in Boise, Idaho.
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CERTIFICATE OF SERVICE

All exceptions, briefs, requests for oral argument and any other matters filed with the
Director in connection with the preliminary order shall be served on all other parties to the
proceedings in accordance with IDAPA Rules 37.01.01302 and 37.01.01303 (Rules of Procedure
302 and 303).

FINAL ORDER

The Director will issue a final order within fifty-six (56) days of receipt of the written briefs,
oral argument or response to briefs, whichever is later, unless waived by the parties or for good cause
shown. The Director may remand the matter for further evidentiary hearings if further factual
development of the record is necessary before issuing a final order. The department will serve a
copy of the final order on all parties of record.

Section 67-5246(5), Idaho Code, provides as follows:

Unless a different date is stated in a final order, the order is effective fourteen (14)
days after its service date if a party has not filed a petition for reconsideration. If a
party has filed a petition for reconsideration with the agency head, the final order
becomes effective when:

(@) The petition for reconsideration is disposed of; or
(b) The petition is deemed denied because the agency head did

not dispose of the petition within twenty-one (21) days.

APPEAL OF FINAL ORDER TO DISTRICT COURT

Pursuant to sections 67-5270 and 67-5272, Idaho Code, if this preliminary order becomes
final, any party aggrieved by the final order or orders previously issued in this case may appeal the
final order and all previously issued orders in this case to district court by filing a petition in the
district court of the county in which:

1. A hearing was held,

ii. The final agency action was taken,

iii. The party seeking review of the order resides, or

iv. The real property or personal property that was the subject of the agency action is
located.

The appeal must be filed within twenty-eight (28) days of this preliminary order becoming final. See
section 67-5273, Idaho Code. The filing of an appeal to district court does not itself stay the
effectiveness or enforcement of the order under appeal.
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Miller, Nick

From: Miller, Nick

Sent: Tuesday, September 19, 2023 8:56 AM

To: Chris Bromley (cbromley@mchughbromley.com); Candice McHugh; Michael Lawrence
(MPL@givenspursley.com); csb@givenspursley.com; tjp@givenspursley.com

Subject: Order on Motion regarding 67-4115B and 67-11330

Attachments: 091923_OrderMotiontoDesignate.pdf

Please see the attached preliminary order in this matter.

Nick Miller
Manager, IDWR Western Region
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Michael P. Lawrence, ISB #7288
Charlie S. Baser, ISB #10884
Taylor J Barton, ISB #11259
GIVENS PURSLEY LLP
601 W. Bannock St.

P.O. Box 2720

Boise, Idaho 83701-2720
Telephone: 208-388-1200
Fax: 208-388-1300
mpl@givenspursley.com
csb(@givenspursley.com
tib@givenspursley.com

Attorneys for Dayna and Monte Eppich

RECEIVED
Sep 14, 2023

DEPARTMENT OF
WATER RESOURCES

BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO
RESPONSE TO MOTION TO
IN THE MATTER OF CHANGE OF DESIGNATE CHANGE OF
OWNERSHIP FOR WATER RIGHT NOS. OWNERSHIP AND REQUEST FOR
67-4115B AND 67-11130 HEARING

Dayna and Monte Eppich (“Eppichs”), by and through their counsel Givens Pursley LLP,

and pursuant to Rule 220.02.b of the Idaho Department of Water Resources (“IDWR”) Rules of

Procedure, IDAPA 37.01.01.220.02.b, hereby respond to the Motion to Designate Approval in

Change of Ownership as a Final Order and Request for Hearing, filed by Jeanette Shankle

(“Shankle”) and dated September 8, 2023 (“Motion to Designate”). Shankle’s Motion to

Designate is without merit and should be denied.

Denial of the Motion to Designate is required by Idaho Code § 42-248(8), which states:

Any action by the department updating the ownership of a water right in the
department’s records or returning the notice of change of ownership to the person
filing the notice is not a determination of water right ownership, is not an

administrative action subject to challenge under the Idaho administrative procedure

act, chapter 52, title 67. ldaho Code. and is not subject to a request for hearing

pursuant to section 42-1701A. Idaho Code. Water right ownership disputes arising

from a notice of change of water right ownership under this section must be
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resolved either in a water rights adjudication or in an action to quiet title pursuant
to section 6-401, Idaho Code.

(Emphasis added). It could not be any clearer that IDWR’s updating of its ownership records to
reflect Eppichs’ ownership of water right nos. 67-4115B and 67-11130' is not a determination of
water right ownership, is not an administrative action subject to challenge under the Idaho
Administrative Procedure Act, and is not subject to a hearing under 1.C. § 42-1701A.

Shankle contends that IDWR’s “approval of the change of ownership determines legal rights,
duties, [and] privileges.” Motion to Designate at 2. This is clearly contrary to the statute’s
language stating that “[a]ny action by the department updating the ownership of a water right in
the department’s records . . . is not a determination of water right ownership.” 1.C. § 42-243(8).
Put another way, IDWR’s updating of its ownership records is not an “order” as Shankle alleges,
and cannot be properly designated as recommended, preliminary, or final as Shankle requests.

Shankle also requests that IDWR institute a contested case and hold a hearing pursuant to
Idaho Code Section 42-1701A. Again, this request is clearly contrary to the express language in
Section 42-248(8) (i.e., that updating IDWR’s ownership records “is not subject to a request for
hearing pursuant to section 42-1701A, Idaho Code”) and must be denied.

Shankle disputes that the Eppichs are the rightful owners of water right nos. 67-4115B and
67-11130. Motion to Designate at 2. However, as the statute makes clear, a water right ownership
dispute “arising from a notice of change of water right ownership . . . must be resolved either in a
water rights adjudication or in an action to quiet title pursuant to section 6-402, Idaho Code.”
I.C. § 42-248(8). In other words, IDWR is not the proper venue for Shankle to challenge

Eppichs’ ownership of the water rights.

! Copies of Eppichs’ Notice of Change in Water Right Ownership and related documents in IDWR’s files
are attached hereto as Exhibit A.
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In conclusion, Eppichs respectfully request that Shankle’s Motion to Designate be
denied.

Respectfully submitted this 14th day of September, 2023.

GIVENS PURSLEY rre

I

Charlie S. Baser

By

) ST

Taylor J. Barton

By
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Scott Luvaas

Water Resource Agent, Sr
322 E Front St

Boise, ID 83720-0098
Scott.luvaas@idwr.idaho.gov
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