
Cefalo, James

To:
Cc:

Sent:

Subject:

From: Cefalo, James

Thursday, August 3, 2023 1 1:35 AM
'Jerry Ri g by'; tj @ raci neolson.com;'f red ric-price@ bl m.gov'
'Mandy Davis'

RE:Application for Transfer 84061 - Proposed Condition

Dear Parties

It has been more than two months since we held a pre-hearing conference for this matter and more than two months

since I circulated a draft transfer approval. Fred Price did not respond to the June 2nd email or the June 30th follow-up
email.

During the pre-hearing conference, I mentioned that there was another contested case pending before the Department

where one of the primary issues was whether a transfer applicant must demonstrate legal access to the proposed point

of diversion and conveyance system under Section 42-222(I),ldaho Code. ln that case, the applicant proposed to move

a water right from Ditch 1 to Ditch 5 on Wimpey Creek. The protestants argued that the applicant did not have an

easement to convey water through Ditch 5. I conducted a hearing in May, and the parties filed post-hearing briefs

addressing the legal question of whether access to the proposed point of diversion and conveyance system falls within

anyof thereviewcriteriasetforthinSection 42-222(Il,ldahoCode. lissuedaPreliminaryOrderonJuly3l't,approving
the transfer and concluding that legal access (good faith / no speculation) is not an element of review under Section 42-

222(lI. The post-hearing briefs and preliminary order for that case can be found in the backfile for water risht 74-

210A.

I would like to move forward with this contested case. As I review the application and the protest filed by BLM, I believe

thismaybeacasethatcouldbedecidedwithoutanadministrativehearing. Thefactsofthecasedonotappeartobein
dispute. The primary question appears to be the same question of law raised in the Wimpey Creek case. I would like to
establish a briefing schedule but want the parties to first declare whether they agree to move forward without a

hearing. lf we agree to decide the case without a hearing, the administrative record would simply be made up of the

application file (application, amended application, protest, correspondence).

Please respond to this email by Friday, August LL,2023, stating whether you support deciding this case without
conducting a hearing.

James
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WATEH RESOUHCES
James Cefalo I Regional Manager
900 N Skyline Drive,Idaho Falls,ID 83402
(208) 525-71.61 | www.idwr.idaho.gov

From: Cefalo, James

Sent: Friday, June 30, 20239:44 AM

To: J e rry Rigby <j rigby@ rex-law.com>; tj @ raci neo lson.com; fred ric-price @ b I m.gov

Cc: Mandy Davis <mdavis@rex-law.com>

Subject: RE: Application for Transfer 84061 - Proposed Condition
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Cefalo, James

From:
Sent:
To:
Cc:

Subject:

Cefalo, James

Friday, June 30, 2023 9:44 AM
'Jerry Rigby'; tj@racineolson.com;'fredric-price@blm'gov'
'Mandy Davis'

RE: Application for Transfer 84061 - Proposed Condition

Fred,

l,m just circling back around on the email I sent earlier this month. lf the proposed condition and draft approval do not

resolve BLM,s protest, please let me know as soon as possible so we can get this contested case back on a path to an

ad ministrative hea ring.

James

ITIAHC t!IIFNNTMENT (]F

WATER HESOURCES
]ames Cefalo I Regional Manager
900 N Skyline Drive, Idaho Falls, ID 83402

(208) 525-7161 | www.idwr.idaho.gov

From: Cefalo, James

Sent: Friday, June 2,2O23 1'1':25 AM

To: Jerry Rigby <jrigby@rex-law.com>; tj@racineolson.com; fredric-price@blm.gov

Cc: Mandy Davis <mdavis@rex-law.com>

Subject: RE: Application for Transfer 84061 - Proposed Condition

Dear Parties:

Attached is a draft transfer approval incorporating the condition described below. The condition confirms that the

delivery of the p4 rights to the Farmer's Land & Canal Company headgate is intended to improve the reliability of water

right 11-53L4. lt is not intended to be a new water right or a new water delivery through the canal. Please let me know

if you notice any errors or omissions in the draft. lf the draft approval resolves the issues of protest raised by the BLM,

the protest can be withdrawn by referencing the 6/2/2023 Draft Approval.

James
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WATER RESOUHCES
James Cefalo I Regional Manager
900 N Skyline Drive, Idaho Falls, ID 83402

(205) 525-71,61 | www.idwr.idaho.gov

From: Jerry Rigby <irigbv@rex-law.com>

Sent: Tuesday, May 30,2023 L1:29 AM

To: ti@ racineolson.com; Cefalo, Ja mes <James.Cefalo@idwr.ida ho.gov>

Cc: fredric price@blm.gov; Mandy Davis <mdavis@rex-law.com>

Subject: RE: Application for Transfer 8406L - Proposed Condition
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Cefalo, James

From:
Sent:
To:
Cc:

Subject:
Attachments:

Cefalo, James

Friday, June 2,2023 11:25 AM
'Jerry Rigby'; tj@racineolson.com; fredric-price@ blm'9ov

Mandy Davis

RE: Application for Transfer 84061 - Proposed Condition

Draft Transfer 84061.pdf

Dear Parties:

Attached is a draft transfer approval incorporating the condition described below. The condition confirms that the

delivery of the p4 rights to the Farmer's Land & Canal Company headgate is intended to improve the reliability of water

right 11-5314. lt is not intended to be a new water right or a new water delivery through the canal. Please let me know

if you notice any errors or omissions in the draft. lf the draft approval resolves the issues of protest raised by the BLM,

the protest can be withdrawn by referencing the 6/2/2023 Draft Approval.

James

={Attt*l
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WATER RESOUNCES

James Cefalo I Regional Manager
900 N Skyline Drive, Idaho Falls, ID 83402

(208) 525-7161 | www.idwr.idaho.gov

From: Jerry Rigby <jrigby@ rex-law.com>
Sent: Tuesday, May 30,202311-:29 AM
To: tj @ raci neo lson.com; Cefa lo, Ja mes <Ja mes.Cefa lo@ idwr. ida ho.gov>

Cc: fredric-price@ blm.gov; Mandy Davis <mdavis@ rex-law'com>

Subject: RE:Application forTransfer 84061 - Proposed Condition

James,

Yes, this works for me as well. Thanks

,*"r
Jerry R. Rigby

Rigby, Andrus & Rigby Law, PLLC

25 N. 2nd E.

Rexburg, ldaho 83440

irisbv@ rex-law.com 208-356-3633

!{i,:ir , . l.lrilr tt- ,i:
iii:,1'. J rt'

*please Note: This rnessage (including attachments) rnay contain confidential and plivileged inlorrlration. It is intended only ior the

use of the inc'liviclual or errtity to whom it is addlessed in the body olthe message. tf the reader olthis Inessage is not the intended

recipient. please returp it to the above-rrentioned e-mail address. and delete it frorn your computer. Thank you for your cooperation.*
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From: TJ Budge <ti@racineolson.com>

Sent: Tuesday, May 30,2023 9:04 AM

To: Cefalo, James <James.Cefalo@idwr.idaho.gov>; Jerry Rigby <irigbv@rex-law.com>

Cc: fredric price@blm.gov; Mandy Davis <mdavis@rex-law'com>

Subject: RE: Application for Transfer 84061 - Proposed Condition

Works for me. Thanks James!

T.J. Budge
RACINE OLSON

2O1-E. CenterSt. I P.O. Box 1391 | Pocatello, ldaho 83204

Office: (2Og)232-6101 | Direct: (208) 478-3467 | Cell:(208)70s-0826 | racineolson.com

Assistant: Tessa Sparrow I Direct: (208) 478-3444 | tessa@racineolson.com

coNFIDENTIALITY NOTICE - This email and its attachments may contain information that is confidential, privileged, or

otherwise protected from disclosure. lf you believe this email may have been sent to you in error, please notify me

immediately.

From: Cefalo, James <Ja mes.Cefalo@idwr.ida ho.gov>

Sent: Tuesday, May 30,2023 8:39 AM

To: irigbv@rex-law.com; TJ Budge <ti@racineolson'com>

Cc: fredric price@blm.gov; Mandy Davis <mdavis@rex-law.com>

Subject: RE: Application for Transfer 84061 - Proposed Condition

Thank you for the feedback. Would this revised condition help alleviate some of the forfeiture concerns?

Rights tI-448,1,L-44g,').L-457,1-1--471,, 1,'J,-499,11-531C and 1,'J,-2IO6 {"P4 Rights") and rights 1-t-432 and 11-531A when

combinedshall notexceedatotaldiversionrateof 76.1-ctsandtheirrigationof4,000acres. ThediversionoftheP4

Rights at the Farmer's Land & lrrigation Company Canal is pursuant to a lease of water rights and is intended to partially

restore water delivery under right 11-531A when the flow in Soda Creek is insufficient to satisfy the full diversion rate of

the right and shall be considered a delivery of water right 11-5314. To the extent the P4 Rights are diverted at the

Farmer's Land & lrrigation Company Canalto improve the reliability of water right 11-5314, the P4 Rights shall not be

subject to forfeiture.

James

={lt"^zel
I tr)A Ho tr li Pi11",!t p.NT {t I
WATER HESOUHCES

james Cefalo I Regional Manager
900 N Skyline Drive, Idaho Falls, ID 83402

(208) 525-7161 | www.iclwr.idaho.gov

From: Jerry Rigby <irigbv@rex-law.com>

Sent: Saturday, May 27 ,2023 7:L1 PM

To: ti@racineolson.com; Cefalo, James <James'Cefalo@idwr.idaho.eov>

Cc: fredric price@blm.gov; Mandy Davis <mdavis@rex-law.com>

Subject: RE: Application for Transfer 84061 - Proposed Condition
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James,

I concur with TJ. As I indicated on the conf. call, we need to make certain that the continued use as proposed will not

give rise to any forfeiture of the right.
Thanks

,*"r
Jerry R. Rigby

Rigby, Andrus & Rigby Law, PLLC

25 N.2nd E.

Rexburg, ldaho 83440

irisbv@ rex-law.com 208-356-3633

i<-r,tir,. \ii,lft. Ji
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*Please Note: This lnessage (including attachments) may contain confidential and plivileged informatiott. It is intended only for the

use of tlre individual or entity to whom it is addressed in the body of the rnessage. lf the readel of this lnessage is not the intended

recipient. please return it to tlre above-nteutioned e-rnail adciress, and delete it fi'om your colnptlter. Thank you for yottt'cooperation.*

From: TJ Budge <ti@racineolson.com>
Sent: Tuesday, May 23,20237:44PM
To: Cefa lo, Ja mes <Ja mes.Cefa lo @idwr. ida ho.gov>

Cc: fredric price@blm.gov; Jerry Rigby <irisbv@rex-law.com>

Subject: Re: Application for Transfer 8406I - Proposed Condition

James,

Thanks for your good work helping us find a solution on this. I like your proposal. Could we include a statement that
non-diversion of the Bayer right will not result forfeiture?

TJ

On May 17 ,2023 3:54 PM, "Cefalo, James" <James.Cefalo@idwr.idaho'gov> wrote:

Dear Parties:

Here is my initial attempt at the proposed condition

Rights tt-448,1"L-449,'J,t-457, L!-47'J., t'J.-499,11-531C and 11-21"06 and rights 1,1-432 and L1-531A when combined

shall notexceedatotaldiversionrateof 76.'J,cfsandtheirrigationof4,000acres. Thediversionof waterrightsll--448,
LL-449, tI-457 , It-47L,I'J,-499,11-531C and 11-2106 at the Farmer's Land & lrrigation Company Canal is pursuant to a

lease of water rights and is intended to partially restore water diversion under right 11-5314, when the flow in Soda

Creek is insufficient to satisfy the full right, and shall be considered a delivery of water right 11-5314.
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please review and suggest any revisions by the end of next week (May 26th). once we settle on an acceptable

condition, I will incorporate the condition into a draft transfer approval and circulate the draft approval for one more

review. The protest withdrawal could refer to the condition or the draft approval.

James

James Cefalo I Regional Manager

900 N Skytine Drive, Idaho Falls, ID 83402

(208) 525-71,61 | www.idwr.idaho'gov
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Cefalo, James

Dear Parties:

Here is my initial attempt at the proposed condition

Rights 1,'t-448, !'J.-44g, LL-457,11--471,,1,I-499,11-531C and 1,1,-21O6 and rights LL-432 and 11-531A when combined

shall notexceedatotaldiversionrateof T6.l.cfsandtheirrigationof4,000acres. Thediversionofwaterrightsll-448,
I1,-44g,',J.1.-457 , LL-471-, Lt-499,11-531C and 11-2106 at the Farmer's Land & lrrigation company canal is pursuant to a

lease of water rights and is intended to partially restore water diversion under right 11-5314, when the flow in Soda

Creek is insufficient to satisfy the full right, and shall be considered a delivery of water right 11-5314.

please review and suggest any revisions by the end of next week (May 26th). Once we settle on an acceptable condition,

I will incorporate the condition into a draft transfer approval and circulate the draft approval for one more review. The

protest withdrawal could refer to the condition or the draft approval.

James

From:
Sent:
To:
Subject:

: tlA H {) fr I F* RT,r't g N'l oF
WATER HESOUHCES

James Cefalo I Regional Manager
900 N Skyline Drive, Idaho Falls, ID 83402

(208) 525-71,61 | www.idwr.idaho.gov

Cefalo, James

Wednesday, May 17 ,2023 3:55 PM

fredric-price@blm.gov; TJ Budge; Jerry Rigby

Application for Transfer 84061 - Proposed Condition

={8t^za*:/
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