BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF )
APPLICATION FOR TRANSFER ) PRELIMINARY ORDER
87779 IN THE NAME OF ) DENYING APPLICATION
STAKER & PARSON COMPANIES )

PROCEDURAL HISTORY

On April 6, 2023, Staker & Parson Companies (“SPC”) filed Application for Transfer
87779 with the Idaho Department of Water Resources (“Department”). The Department
published notice of the application on May 3 and 10, 2023. No protests were filed against the
application.

After carefully considering the application and the information available to the
Department at this time, the Department finds, concludes, and orders as follows:

FINDINGS OF FACT

1. Application 87779 proposes to add a second point of diversion to and expand the
place of use for ground water right 29-10994.

2. The existing point of diversion for water right 29-10994 is a ground water well in the
NWNE of Section 17, T06S, R34E. The proposed second point of diversion is a ground water
well in the NWNW of Section 8, T06S, R34E.

3. The changes proposed in Application 87779 have already been accomplished.
According to the application, the “Place of Use and Points of Diversion [will be] updated to
reflect actual areas where water is diverted and used.”

4. Water right 29-10994 bears a priority date of March 1, 1956, and authorizes the
diversion of 0.13 cubic feet per second (cfs) from ground water for industrial use. The right also
authorizes an annual diversion volume of 42 acre-feet.

5. A diversion rate of 0.13 cfs is equivalent to approximately 58 gallons per minute
(gpm).

6. Based on well driller’s reports provided with Application 87779 and other well
driller’s reports in the Department’s records, the static water level at the proposed points of
diversion is between 40 and 80 feet below land surface. According to well driller’s reports
provided with the application, the water level for small production wells in the area, when they
are in operation, is approximately 80 feet below land surface.
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7. An agent from the Department visited the existing point of diversion for water right
29-10994 and observed that SPC pumps water into a raised water tank, which is used to fill water
trucks. Water pumped from the ground water well is open discharged to fill the water tank.

8. Based on theoretical pumping yield calculations, assuming a pumping level of 80 feet
and an open discharge delivery system, a flow rate of 0.13 cfs would be met with a 1.7
horsepower pump.

9. The backfile for water right 29-10994 includes an affidavit from N. H. Patton, a
member of the board of directors for Patton and Linton Inc., predecessor in interest to SPC. The
affidavit states that the ground water well at the existing point of diversion is approximately 150
feet deep. The affidavit also states: “[W]ater has been diverted from the well by means of a 5
horsepower motor with turbine pump for industrial purposes.”

10. On April 3, 1990, Patton and Linton Inc. filed a claim for water right 29-10994 in the
Snake River Basin Adjudication. The claim also referred to a 5 hp pump at the existing point of
diversion.

11. Assuming a pumping level of 80 feet and an open discharge system, a 5-horsepower
pump could theoretically divert 170 gpm (0.38 cfs).

12. Assuming a pumping level of 150 feet (the total depth of the well at the existing point
of diversion) and an open discharge system, a 5-horsepower pump could theoretically divert 92
gpm (0.20 cfs).

13. Department staff are concerned that the system described on the water right, with one
authorized point of diversion, already exceeds the authorized flow rate for water right 29-10994.
Adding a second point of diversion to the system will exacerbate the apparent existing
enlargement of the right.

14. To aid in the evaluation of its enlargement review, the Department asked SPC to
provide a detailed description of the diversion works at the two wells and to facilitate the
measurement of the systems. SPC has not provided any concrete information about the
diversions and has not facilitated a site inspection.

RELEVANT LEGAL PROVISIONS

Idaho Code § 42-222(1) sets forth the criteria used to evaluate transfer applications and
states, in pertinent part:

The director of the department of water resources shall examine all the evidence
and available information and shall approve the change in whole, or in part, or
upon conditions, provided no other water rights are injured thereby, the change
does not constitute an enlargement in use of the original right, the change is
consistent with the conservation of water resources within the state of Idaho and
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is in the local public interest as defined in section 42-202B, Idaho Code, the
change will not adversely affect the local economy of the watershed or local area
within which the source of water for the proposed use originates, in the case
where the place of use is outside of the watershed or local area where the source
of water originates, and the new use is a beneficial use, which in the case of a
municipal provider shall be satisfied if the water right is necessary to serve
reasonably anticipated future needs as provided in this chapter.

ANALYSIS

As part of its review of a transfer application, the Department must confirm that the
proposed change does not constitute an enlargement in use of the original right. The transfer
applicant bears the burden of demonstrating that the change will not result in an enlargement in
use of the original right.

The Department’s request for additional information about the diversion works at the
proposed points of diversion and its request for a site inspection were reasonable. SPC declined
to provide any information on the question of enlargement and did not facilitate an inspection of
the existing systems. Therefore, the Department must complete its review based on the limited
information available. The evidence available to the Department indicates that the diversions
likely exceed the authorized diversion rate for water right 29-10994. By approving the proposed
change (adding a second point of diversion to the right), the Department would memorialize the
enlargement that has already occurred under the water right. Therefore, Application 87779
should be denied.

CONCLUSIONS OF LAW

SPC has not demonstrated that the changes proposed in Application 87779 will not result
in an enlargement in use of water right 29-10994. Therefore, Application 87779 should be
denied.

ORDER

IT IS HEREBY ORDERED that Application for Transfer 87779 in the name of SPC is
DENIED.

Dated this 19 L day of 5?4'){‘@1/\45&!' ,2023.

Aol

fames Cefalo
Regional Manager
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CERTIFICATE OF MAILING

m

I hereby certify that on the \4 day of September 2023, [ mailed a true and
correct copy of the foregoing PRELIMINARY ORDER DENYING APPLICATION, with the
United States Postal Service, certified mail with return receipt requested, postage prepaid and
properly addressed to the person(s) listed below:

US MAIL - CERTIFIED
RE: APPLICATION FOR TRANSFER 87779

Staker & Parson Companies
2350 S 1900 W, Ste 100
Ogden, UT 84401

T.J. Budge

Racine Olson

PO Box 1391
Pocatello, ID 83204

Cx B

Christina Henman
Administrative Assistant
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EXPLANATORY INFORMATION TO ACCOMPANY A

PRELIMINARY ORDER
(To be used in connection with actions when a hearing was not held)

(Required by Rule of Procedure 730.02)

The accompanying order or approved document is a "Preliminary Order" issued by the
department pursuant to section 67-5243, Idaho Code. It can and will become a final order without
further action of the Department of Water Resources (“department’) unless a party petitions
for reconsideration, files an exception and brief, or requests a hearing as further described
below:

PETITION FOR RECONSIDERATION

Any party may file a petition for reconsideration of a preliminary order with the department
within fourteen (14) days of the service date of this order. Note: the petition must be received by
the department within this fourteen (14) day period. The department will act on a petition for
reconsideration within twenty-one (21) days of its receipt, or the petition will be considered denied
by operation of law. See Section 67-5243(3) Idaho Code.

EXCEPTIONS AND BRIEFS

Within fourteen (14) days after: (a) the service date of a preliminary order, (b) the service
date of a denial of a petition for reconsideration from this preliminary order, or (c) the failure within
twenty-one (21) days to grant or deny a petition for reconsideration from this preliminary order, any
party may in writing support or take exceptions to any part of a preliminary order and may file briefs
in support of the party's position on any issue in the proceeding with the Director. Otherwise, this
preliminary order will become a final order of the agency.

REQUEST FOR HEARING

Unless a right to a hearing before the Department or the Water Resource Board is otherwise
provided by statute, any person aggrieved by any final decision, determination, order or action of the
Director of the Department and who has not previously been afforded an opportunity for a hearing on
the matter may request a hearing pursuant to section 42-1701A(3), Idaho Code. A written petition
contesting the action of the Director and requesting a hearing shall be filed within fifteen (15) days
after receipt of the denial or conditional approval.

ORAL ARGUMENT

If the Director grants a petition to review the preliminary order, the Director shall allow all
parties an opportunity to file briefs in support of or taking exceptions to the preliminary order and
may schedule oral argument in the matter before issuing a final order. If oral arguments are to be
heard, the Director will within a reasonable time period notify each party of the place, date and hour
for the argument of the case. Unless the Director orders otherwise, all oral arguments will be heard
in Boise, Idaho.
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CERTIFICATE OF SERVICE

All exceptions, briefs, requests for oral argument and any other matters filed with the
Director in connection with the preliminary order shall be served on all other parties to the
proceedings in accordance with IDAPA Rules 37.01.01302 and 37.01.01303 (Rules of Procedure
302 and 303).

FINAL ORDER

The Director will issue a final order within fifty-six (56) days of receipt of the written briefs,
oral argument or response to briefs, whichever is later, unless waived by the parties or for good cause
shown. The Director may remand the matter for further evidentiary hearings if further factual
development of the record is necessary before issuing a final order. The department will serve a
copy of the final order on all parties of record.

Section 67-5246(5), Idaho Code, provides as follows:

Unless a different date is stated in a final order, the order is effective fourteen (14)
days after its service date if a party has not filed a petition for reconsideration. If a
party has filed a petition for reconsideration with the agency head, the final order
becomes effective when:

@ The petition for reconsideration is disposed of; or
(b) The petition is deemed denied because the agency head did
not dispose of the petition within twenty-one (21) days.

APPEAL OF FINAL ORDER TO DISTRICT COURT

Pursuant to sections 67-5270 and 67-5272, Idaho Code, if this preliminary order becomes
final, any party aggrieved by the final order or orders previously issued in this case may appeal the
final order and all previously issued orders in this case to district court by filing a petition in the
district court of the county in which:

I. A hearing was held,

ii. The final agency action was taken,

iii. The party seeking review of the order resides, or

Iv. The real property or personal property that was the subject of the agency action is
located.

The appeal must be filed within twenty-eight (28) days of this preliminary order becoming final. See
section 67-5273, Idaho Code. The filing of an appeal to district court does not itself stay the
effectiveness or enforcement of the order under appeal.
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