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BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO

IN THE MATTER OF PROTESTS AGAINST THE APPROVAL OF g

APPLICATIONS FOR PERMITSNO. 15-7025 - LORRAINE MEMORANDUM DECISION

AND ORDER
KENT AND THE CLAUDE KENT TRUST; No., 15-7026 -

LYLE R. BURi{HAM; NO. 15-7029 and 15-7030-DELMAR CLARK

On February 5, 1976, Lorraine Kent and the Claude Kent Trust filed

application no. 15-7025 to appropriate 0.50 cubic feet per second at a point

within the SW&NE%,”Sec. 23, Twp. 11S, Rge. 34E, from an unnamed spring, tributary

. td Dairy Creek for the irrigation of forty (40) acres of land. On February 24,
- 1976, Lyle R. Burnham filed application no. 15-7026 to appropriate 1.60 cubic

feet per second at a point within the SW4SE%, Sec. 24, Twp. 11S, Rge. 34E, from
an unnamed spring, tributary to Dairy Creek for the irrigation of eighty (80)
acres of land. Noticeof these applications was published in the Idaho Enterprise

and was subsequently protested by Clarence Kent and St. Johns Irrigating Company.

~ A conference was held in Pocatello, Idaho, on April 9, 1976. At this conference,

Larry Kent, representing Lorraine Kent and the Claude Kent Trust, requested the
hearing in the matter be continued to a later date to allow him an opportunity
to conzult with tegal counsel.

On April 26, 1976, Delmar Clark filed with the Department of Water
Resources applications no. 15-7029 and 15-7030 requesting to appropriate 0.13
cubic feet per second for domgstic, stockwater and irrigation purposes from uhnamed
springs in the SE%4NEY, Sec. 23; NESWY, NW4SWs, Sec. 2435 Twp. 11S, Rge. 34E, and
2.40 cubic feet per second for irrigation purposes from unnamed springs in the
NW4SW%, Sec. 24, Twp. 11S, Rge. 34E. Notice of these applications were published
in the Idaho Enterprise and was protested by Clarence Kent. Department action
in this matter was delayed because of a court action involving the water of the
springs between Delmar Clark and Clarence Kent.

On January 12, 1977, because of the issues involved, a combined hearing

was held in Malad, Idaho, on all of the above referenced applications. At that

time, St. Johns Irrigating Company, through their attorney, contacted the Department

and indicated they did not wish to appear at this hearing and would 1ike the

information presented at the previous conference to be considered by the Department




-",_'I.{,_'u ST o Tale T

“ Ve - i / PN : ) ',l o~
I /

in making a decision in the matter. A1l of the applicants were présénf. Applicant |
Delmar Clark was repfesented,by,attorngy, Robert C: Hunt1ey, Jr.,of the firm
Racine, Huhtﬂey and 0lson, Pocate110, idaho. AThe protestant, Clarence Kent was
present and repréSented by attorney J. W. Crowther, Thé'teétimody of both the ) - §.  | ?&
applicants and’protestant was ﬁeard prihariTy on two iésueé: These issués were:

(1) Does the'protestant, Clarence Ként, have a watér rfght from the subject springs
that will be injured, and (2) is there sufficient water in the soufce for the | é 15

purposes intended by the app]icant.

‘Sec. 24, Twp. 11S, Rge. 34E, and began diverting water for the irrigation of

‘samé springs:1isted in the Danforth Decrée. During 1975 to take advantage of the

FINDINGS OF FACT |

| ~ On Jdune 5, 1928, the cause of St. John Irrigating Company v.s. Asa H.‘
Danforth; H. 0. Kent, Marvin A. Butler and James Burnham came before the'Fifth’
Judicial -District Court at Malad, Idaho, Oneida County. This trial resulted. in
the adjudication of certain rights from springs arising in the SE4NE%, Seq. 23;'

Twp. ]15,‘Rjef 34E. The court decreed that‘the defendants and crossicomp1ainants,

" Henry 0. Kent and James Burnham were decreed owners of a right to the perpetual

use of waters from a certain more southerly spring to the extent of five-tenths

of a cubic foot per second of time, with a priority dating from June 1, 1914,

In this same action, Asa Danforth was decreed the owner of water from a certain

more northerly spring at the head of Sheep Creek and had a right to the extent
of one-half cubic foot of water per second of tine, with a pyiority dating from
June 1, 1915. The use is described fdn both rights for ﬁrrigationand domestic
purposes.

The evidence presented at the hearing was that very little use was
made of this water and between 1950 and 1973, the only water used from the springs
was for domestic purposes. |

In 1973, Mr. Clarence Kent constructed a reservoir within the NW%SE%,
about 160 acres of land. The water supply for thisreservoir originated from the | P

avai]ab]e head between the springs and the place of his use to reduce pumping

requirements, Clarence Kent installed a plastic pipeline to collect the water from

the springs and transport it to his pump. The installation of this pipe1ihe

eliminated the flow in the creek between the springs and the reservoir and, therefore,l -i»?;.

through the property of Mr. Delmar Clark. . 7 : o : f




| In the‘decree}entitTed St. John Irr1gat1ng Company Vs~ Asa H Danforth, :
l»; et al.y 1t is speo1f1ed chat these springs are not a tr1butary of Davry Creev
From the records ava11ab1e, it appears that C]arence Kent is” the
successor in 1nterest to the fvve tenths cubwc foot periseconc or1g1na11y decreedi
to H. 0. Kent and James- Burnham ; , . , | d e | 'y
| The best available data 1nd1cates that the spr1ngs f1ow at the rate of,'
d at least one cubwc foot per second of time. |

._CONCLUSIONS OF. LAN

1. Even +hough the water from the spr1ngs was not used for 1rv1ga+1on'fh'
for a per1od of t1me greater than five years, and therefore, the water r1ght may
,Arhave been 1ost by nonuse under Sect1on 42 222 Idaho Code, the courts have been V

re]uctant to dec]are a water right lost if use of the water was resumed pr1or to f’“f

“the water being taken by subsequent appropr1ators. Carrington v.s. Cranda11 65

‘Idaho 525, 147 P2d 1009 (1944); Rams-horn Ditch Co. V.S United States{f269 Fed;f
80; Zezi v.s. Lightfoot, 57 Idaho 707, 713, 68 P2d 50. The protestane“c1arence»;j*f‘

Kent, as successor in intenest to the H. O. Kent and James Burnham water rvght "
is entit led to 0. 50 cubic feet per second. 7
2. There is not sufficient water in the springs, under ex1st1ng
~conditions, to supply the water requested under each of these app11cat1ons for
| ;_penmit but each applicant should have the opportunity to deve1op addittona1

‘ E,Waten'and use the unaponopriated water that is available in the source.

. 3; The use of the ex1st1ng water shou]d be deve]oped accord1ng to
the pr1or1ty of the water r1ght therefore, the date that proof of comp]et1on
of works and app11cat1on of water to benef1c1a1 use shou]d be. set 1ater for the rvh
: ‘Jun1or pr1or1ty right ho]ders to allow: them to construct the1r proaects 1f the
Jsen1or r1ght ho]ders do not construct the1r prOJects \
4 The water r1ghts of the protestant St John Irr1gat1ng Company
| ':*‘faw111 not be 1nJured s1nce +he source of water was dec]ared 1n the case. of St
W{;ﬂf7fi;dohn Irr1gat1ng Company v s. Asa H Danforth ‘et. a] not to be a tr1butany of

'“'hn';;;Da1ry Creek

R

1 SubJect to a11 pr1or water r1ghts 1nc1ud1ng that of Clarence Kenf

to divert 0 50 cub1c feet per second of water w1th a pr1or1ty of

yhddgii\f' June 1, 1914

G 1T IS THEREFORE HEREBY DRDFRED and App]wcat1ons for Perm1t*No';15 7oE5ffv;>1zil*ffg |
“ ”*?:515 7026,‘15 7029 and 15 7030 are. APPROVED anJeCf to he fo]]ow1ng Cond1t1ons ’5@n:yifj5-"*‘ T e




2. That the following priority of right be reCognfzéd between the

permit holders:

- 15-7025 February 5, 1976
15-7026 February 24, 1976
156-7029 . April 26, 1976
156-7030 April 26, 1976

3. Proof of cénstruction of works and application of waterrto benefjcid1
use he subm1tted to the Department on or before: ﬁf» , : : SR s{
June 1, 1979 on Permit No. 15-7025 o : i 3
June 1, 1981 on Permit No. 15-7026 o . P '
| June 1, 1982 on Permit fo. 15-7029 and 15- 7030
and-that no ektensfons of time shall be granted pastAthese dates
until the permit holder showing he was prevented fhdm proceeding
byvcircumstances beyond his control. | | |
4, That a measur1ng device of a type approved by the Department sha]]

be permanent1y 1nsta11ed and ma1nta1ned as part of the d1vert1ng works

on each of the perm1ts

Dated th1s 2 day of June, 19/7

.'JEN ALLRED
Ol"




Identification No. _

Application No.

STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

APPLICATION FOR PERMIT Apg@g@@@g@

 To Appropriate the Public Waters of the State of Idaho
. (TYPE OR PRINT IN INK)

1. Name of applicant __Lorraine Kent & Claude Kent Trust phone: 524-0825
2223 0ak Trail Drive, Idaho Falls, ID ‘

post office address

2. Source of water supply__Unnamed_Spring which is a tributary of Daj ry Creek
3. a. Location of point of diversion is SW Vs of __NE Ya of Section__ 23 Township.___]li_
Range__ 34 Esm._Oneida County; additional points of diversion if any: .
b.. If water is not consumed, it will be discharged into___Dairy Cr‘ee!( at a point in___S_E___%

of _SE % of Section__24 _ Township__11g Range;34E;';(_ B.M.__ Oneida County. 2.

4. Water will be used for the following purposes:

Amount ',80’ for _irrigation purpose from__APril 1 = 4o Nov. 1 (both dates inclusive)
(cfs or acre-feet per annum) .

Amount for purpose from to (both dates inclusive)
(cfs or acre-feet per annum)

Amount: for purpose from : to (both dates inclusive)

(cfs or acre-feet per annum)

5. Total quantity to be appropriated:

a. . 0.50 cubic feet per second and/or

b. acre feet per annum.

6. Proposed diverting works:

a. Description of ditches, flumes, pumps, headgates, etc.___ditches to utilize gravity flow
irrigation. Also, installation of a pump and sprinkler system.

i b. Height of storage dam___ 6 _feet, active reservoir capacity 5 _.acre feet; total reservoir
capacity, 5 acre feet, materials used in storage dam:_ dirt fill

5 Period of year during which storage will occur __APYil 1 to Nov. 1 inclusive.
{ (Mo. Day) (Mo. " Day)

! c. Propeased well diameter is____- inches; proposed depth of well is feet.

7. a. Time required for the completion of the works and application of the water to The‘proposed beneficial use
s 9 years. : : | k

b. Estinnated construction cost is $_105000

A 8. Description of probésed uses:

A : a. If water is not for irrigation:

( (1) Give the place of use of water: Ya of _—Va of Section_______Township
o » : | ‘Range___________BM, ) :
(2) Amount of power to be generated:_______ hp under. feet of head.

(3) List nukmber of each kind of livestock to be watered

(4) Name of municipality to be served , or number of families to be

supplied with domestic water ‘ .

(5) If water is to be used for other purposes describe:

SRR N SO o
r




b. If water is for irrigation, indicate acreage.in each subdivision in. the tabulation below:

: L NEV4 NWVa - A . SEVa
TWP. | RANGE | SEC. : - TOTALS SRR AR
NEVa | NWVa] SWV4s| SEVa ] NEVa |NWVa| SWYa| SEVa | NEVa|NWVa| SWVa| SEVa | NEVa | NWVa| SWVa| SEVa I

185 | 34E | 23 10(5 |3 (1

(7]
o)
(98]

Total number of acres to be irrigated ',‘40 ' T

c. Describe any other water rights used for the same purposes as described above

9. a. Who owns 1I;1e’property at the point of diversior LOY‘Y‘a'inev Kent & Claude Kent Trust ;
b. Who owns the land to be irrigated or place of use Lorraine Kent & Claude Kent. TY‘USi‘t 3

c. If the property is owned by a person other than the ‘applicant, describe the arrangement enabling the : P

applicant to make this filing

10. Remark;.
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Map of proposed project: show clearly the proposed point of diversion, place of use, section number, township
and range number. / '
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Scale: 2 inches equal 1 mile

BE IT KNOWN that the undersigned hereby makes application for permit to appropriale the public

Viplae.

{Applicant)

£

waters of the State of ldaho as herein set forth.
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Proposed Priority: 2-05-1976

Received by.‘jni. Date 2 -9-7¢ Time £.08 0. :

— ;? P, i

Preliminary check by# L’ _ Fee $.45 Q) j
: . P ey o= 1560F I

Receipted by_7ke. Date_i €5 ¢ : i

Publication prepared by am s Date . oc - 7

Published ins At Z2rado - /éc/ﬁ?'é’?fymﬁ_@(’_) . ;

Publication dates - /-2 # Z-J7- '

Y L/ :

Publication approved& Date =l - 7% 1

Priority reduced to_._________ Reason ' ‘

i

,}/ e ' &/’ J 7 k gj / ;

Protests filed by: (£ 0Lt wqun]  J1 v 2 ;

kjf/u./' / ). :
&/ . . (

Copies of protests forwarded by. do) 22004 " o3 Y~ N
Hearing held by, Date v

Recommended for approval denial by

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

This is to certify that | have examined Application for Permit to appropriate the public waters of the State of

Idaho No. ___15-7025 , and said application is hereby APPROVED"

1. Approval of said application is subject to the following limitations and conditions: ‘ !

~a. SUBJECT TO ALL PRIOR WATER RIGHTS.

‘ » b. Proof of construction of works and application of water to beneficial use shall be submitted on or
f before __ June 1, 19_79 . ' ‘

'

‘ c. Other: PURSUANT TO MEMORANDUM DECISION AND ORDER DATE JUNE 17, 1977.

| 2. Denial of said ‘application is for the following reasons:
| :

B

= Witness my hand this__lZ_day of dune 1977 _. , . : e

: . v \/>U / fréctor ~

N
. .
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Ef :
} 1 3 . :
: ! W v
[ i
b
i .
] i !
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118, R, 34E,;

.. Published’in the Idaho it
- prise; Malad City; Idaho onﬁ:%tﬁf;{

™~ ™

“;:"}" & - ’ ) i

b LI
FEB 24 1978

Depariment

: of V¥ater Resourceg
astern District Office

t\’)' NOTICE " oF APPLICATION

FOR WATER PERMIT
NOTICE IS HEREBY GIVEN
that Lorraine Kent & the Claude
-Kent:Trust, Idaho Falis, Idaho,

have on 2-05-76 submitted Ap-

plication No. 15-7025 for a permit

to appropriate .80 cubie
second of water from F:é?::t pu?xr
named spring tributary to Dairy
Creek by means of ditch ang
pump within the SW1,NEY,, Sec.
23, T.:118, R. 34E;B.M., Onei
: County;. to I;)e used from Apr. 1 to
Nov. 1 for irrigation of 40 acres
, Within S1,N ggiv?E%, Sec. 23, T. -

I issued, this permit will be

- subject te all prior water v

, ;tl_?;_rgt‘esits against the 'gratiti‘ngg' of
. Il_;e Permit must be filed with the-
- Idaho Department of Water Re.
N g‘t;t}f:e%ﬂls Lincoln Road, Idaho °
~Falls, Idaho - n for

Director -

DA

ruary 12.and February 19, 1976, -

AFFl. .VIT OF PUBLICATION

State of Idaho

... County of Oneida, ss. -

/M/\\Q.eu\&c«;;:‘ @aw&& being first duly sworn on
h_¢.._oath, states: That ..ohe is QﬁM_,. ......................

of the Xdaho Enterprise, a newspaper of general circula-
tion in Oneida County, Idaho published weekly at Malad,
in said county, that said newspaper has been published
in said county uninterruptedly and continuously for over
seventy-eight consecutive weeks, prior to the first publi-
cation of the annexed notice or advertisement:

That said Idaho Enterprise was at all of the times of
publication of said notice a newspaper of general circu-
lation made up of at least four pages of at least five
columns each, printed from type matter or stereotyped
forms of at least seventeen and three fourths inches
depth, and said newspaper during all of the times of
publication aforesaid had more than 200 bonafide sub-
scribers thereto living within the county of Oneida in
which said newspaper was published at regular intervals
not less frequently than once a week.

That the annexed nctice was published per clipping
attached in the regular and entire edition of said

newspaper and not in any supplement thereof for a.?
successive weekly issues thereof the date of the first

publication being the /¢.. day of /7S , 19726
the g\2ate of the last publication being the LY day of
...... »Mf e

Subscribed a/gpd sworn to before me this /<. . day of

I AL Soe 1974 y
............... ///(L/N/}x/év

Notary Public, residing 4t Malad, Idaho

Costs:
¢.70

50 iines at 23c per line first insertion $.¥ 10 .

............

TOTAL oo s /M40

(Rates for legal notices are fixed by Idaho law)
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Application No.

DEPARTMENT OF WATER RESOURCES
- STAFF ANALYSIS -

\w Source

\l

_,QEL_ Countv
“___Quantity of Water and Period of Use

__Ny__Description

_Point of Diversion

of Diverting Works

Time required for B/U of water
N Place of Use or Acres Irrigated

N\l _Map

___N\|__Signature
N\l _Fee

In

ALorm to receipt

Yend Copies to:

Idaho State

A

Health Department

Idaho Tish and Game Department /A

Bureau of Land Management

Request Special Use Permit from U.S.F.S. )
Renquest Rasement from B.L.M, :
_Request Information from Applicant

In form for advertising

Platted on Map No.TI5 R34 E

Located within Water District No. HIA

Critical groundwater area: yes no X

Declining,

(comment)

- Groundwater levels: N4

Stable, : Iﬁcreaéing

aaj/OtEer 11ghtq on the same place of use. ﬁ)g /<71«87"4L~

Comments: A/dh"'

AEfidavit of Publication received(date) 7. 2475

Final date for protests /C%Q&écéb/ /?@Z{

: Protests received:

yes V4 no

All requested 1nformat10n received from agencies or-

appllcant ‘ yes

no

~Action recommendedi

1r’t;Approve*

22:5222;Proposed Priority_ | _“_' o

B

_Deny.

for Reduction

Measuring device required

L,f”ge;’;ttached

approval

_No special condiLions for approval

@c

Memo DEC(S 0
sheet for other conditions of

Date 4//// /77




NOTICE OF APPLICATION FOR WATER PERMIT i

Notice is hereby given that Lorraine Kent & the Claude Kent Trust,

Idaho Falls, Idaho
have

Xes on  2-05-76 | submitted Application No. | 15-7025

for a permit to appropriate 0.80 cubic feet pér second a*%%%Xﬁ%X&M&%XXMﬁMX&

of water from an unnamed spring tributary to Dairy Creek

by means of ditch and pump
within the SWhNEY ., Sec. 23, T. 11S, R. 34E, B.M,, Oneida County;

-

to be used from Ppr. T to Nov. 1

for  the irrigation of 40 acres

wi thi nkEREXXXEREXREXIXXXEMEXEEXEXSEX  S%NEY%, SE%, Sec. 23, T. 11S, R. 34E, B.M,

If issued, this permit will be subject to all pbior water rights. ProteSts  - , 

against the granting of the permit must be filed with the Idaho Department of

Water Resources, 1515 Lincoln Road, Idako Falls, Idaho, 83401 on or before : o]
March 1, 1976 o _ | - L

™ R. KEITH HIGGINSON

Director

Published in the ldaho Enterprise, Malad City, Idaho L N

on February 12 and February 19, 1976.




February 6, 1976

D T I A g e T T Tt e

RE: Application for Permit Ng. 15-7025

! - The Idaho Enterprise
o ~ P.0 . Box 205 |
;ﬁZ’ta'lad City, Idaho 83252

Gentlemen:

Enclesed you will find a legal ﬁotiee which we wish to have published once a week‘v
for two consecutive weekly issues of your newspaper. We have inserted the publica-

tion dates allowing time for you to submit us a galley proof for review before
publication.

After sending us a galley proof, proceed with the publication on"the dates we have . ==
inserted, assuming the notice is correct. If we have any corrections, we will o g

5 - notify you before the first publication. If you cannot publish the notice on the = ! i
i proposed dates, please contact us immediately. DT .

!
An affidavit of publication must be submitted to the Department along with the » ‘, §
publication bill. | e X

- Very truly yours,

 PONALD D. CARLSON o T

o VV';LfoSUPerViSOﬁb o SO Bill submitted ﬂ?'02§/' 4@7 by & 1,u'1 i
§  kEastern Reglon e \ T

‘1v kaC:ME
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BEFORE THE DIRECTOR OF IDAHO DEPARTHENT
OF WATER RESOURCES
Idaho Falls, Ida

RE: Claim of Lorroine Kent & the
Claude Kent Trust
Water Right No. 15-7025

AFFIDAVIT OF PROTEST

Comes now Clarence Kent who, after being first duly
sworn, deposes and sSays: My name is Clarence Kent. I do hereby
-file objection and protest to the above referenced application
dn the following grounds:

1. All waters tributary to Dairy Creek arising within
Section 23, Township 11 South, Range 34 EBM, Oneida County,
have been previously appropriated and have been continuously
used by this objector and his predecessor in interest at least
since 1928.

2. All of said waters are now incorporated in a sprinkler
trrigation system of this cbjector.

3. Granting of applicants' application would geriously
deplete the waters used in the said sprinkler irrigation sysiem
to the extent that he would suffer irreparable damage and 1083
through diminished water flow.

Dated this 17th day of February, 1976.

STATE OF IDAHO Clarence Kent
County of Oneida,ss

On this 17th day of Februaory, 19768, before me Laura K.
Crowther, Nytary Public, personally appeared Clarence Kent known
to me to be the person whose nome is subscribed to the within




/"w-«-\\ X P

ingtrument and acknowledged to me that he is the person who
executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and
affixed my official seal the day and year in this certificate
- Sfirst above written.

.\:/' 2 ....,c’-j - p] P
- ke /' L 2
e e ko el Bl T

Notary Public
Residing at: Malad, Idaho
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BEFORE THE DIRECTOR OF IDAHO DE é%%fé{rﬁ%vt : .
. = ater rasources
OF WATER RESOURCES Eastern District Officq

Idaho Folls, Ida

RE: Claim of Lorraoine Ként & the
Claude Kent Trust.

)

) AFFIDAVIT OF PROTEST
Water Right No. 15-7025 ) |

)

)

Comes nowf01drence Kent wh&, after being firstiduly
sworn, deposes'and‘sdys: My name is Clqtence Kent. I do hereby
file“objéction ahd protest torihe above}raferenced application
on the féllowing gﬂbunds: |

1. All waters tributaﬁy'to Dairy'Cfeek arisinngiihiﬁ
| Sect;bn 93, Township 11 South, Range 34 EBH, Oneida County,

have beeﬁ‘previbusly dppropriaied and haberbéén contindouély'
uséd by this objector and nis pﬁedecessor in interest at least
since 1928. |

2. All of said wateﬁé are now incorporated in a sprinkle
irrigation system of this bbjector.

3. Granting of applicaﬂts' dpplicqiionwould'seriouSZy ,
deplete the waters used in‘theisaid sprinkler irﬁig&tion_sysiém
to the exteni that he would suffer ihfeparablg damage qnd’lbssv
thPOugh diminished water,flbw.' | |

-Dated this 17th day of February, ié?Bi |

4 . L '
@//;‘/lzé»n_,{ £ Qﬁm 774 :

STATE OF IDAHO  Tlarence Kent
County of Oneida,ss : '

On this 17th day of February, 1978, before me Laura E.
Crowther, Notary Public, personally appeared Clarence Kent known
to me to be the person whose name is subscribed to the within

e




T ~\

instrument and acknowledged to me that he is vthe person who
=mecuted the same.

IN WITNESS WHEREOF, I have hereunto set my hand and
affixed my official seal the day and year in this cerbzfzcate
first agbove written.

wp = L
’\ 7S . [ [ T o //ﬂ( o

.Notary Publzc
Reszdzng at Malad, Idaho




FEB 26 1976

D. James Manning wammuqumR@wm%
RACINE, HUNTLEY & OLSON, CHARTERED Fastern District Office
Attorneys at Law

Center Plaza; P. 0. Box 1391

Pocatello, Idaho 83201

Telephone: .(208) 232-6101

Attorneys for St. John Irrigating Company

BEFORE THE STATE OF IDAHO,
DEPARTMENT OF WATER RESOURCES
Application of Lorraine

Kent and Claude Kent Trust
for Permit.

PROTEST
RE APPLICATION NO. 15-7025 -

e e ne” S

COMES NOW St. John Irrigating Company, by and through
its counsel, and protests against the approval of the application

for water permit in the above matter.

The name and address of protestant is as follows:
St. John Irrigating Company, Malad City, Idaho 83252.

This protest is made upon the RJrounds and for the
reason that the water permit sought in the above application
would interfere with the prior existing right of this protestant
to the use of the waters of Dairy Creek and its tributaries and

sources including those from which the applicant seeks to divert

Oor use water.

DATED this /S day of February, 1976.

RACINE, HUNTLEY & OLSON, CHARTERED

r

)N
mes Manning
Attdrneys for St. John Ixrigating Co.

By




J W. CROWTHER

ATTORNEY AT LAW 'Department of Water Resources
' : Eastern District Offica

60 NORTH MAIN MALAD CITY, IDAHO
o PHONE 766-2644

February 18, 1976

Idaho Department of Water Resources
1515 Lincoln Road
Idaho Falls, Idaho 83401

Re: Claim of Lorraine Kent & i&he
Claoude Kent Trust

Gentlemen:

Enclosed pleo;se find two offidavit of pr'otests to be
Siled with your agency.

Yours very truly,

(/( P /uu
J . W. Cpro wther
JWC/1lec
ce
: [
|




STATE OF IDAHO
DEPARTMENT OF WATER RESOURGES

EASTERN DISTRICT

Cecil D. Andrus 1515 Lincoln Road

Governor February 20, 1976 idaho Falls, Idaho 83401
(208) 523-7186

R. Keith Higginson
Director

Ms. Lorraine Kent
2223 0ak Trail Drive

Idaho Falls, Idaho 83401 RE: Application for Permit No. 15-7025

Dear Ms. Kent:

We have enclosed a copy of the protest filed against the issuance of a permit pursuant
to your Application No. 15-7025. You should be aware that the following are the princi-
pal items we can consider at a conference and/or hearing in either approving or denying
an application for permit (Section_42-20G3, Idaho Code):

(1) Wi1l the proposed use reduce the quantity of water under
existing water rights?

(2) Is the proposed water supply insufficient for the purposes
intended?

(3) Is the application made in good faith or for delay or specu-
lative purposes?

(4) Has the applicant sufficient financial resources with which
to complete the project?

The Department cannot allow a permit for irrigation purposes which would entail the use
of more than a continuous flow of 0.02 cubic feet per second of water for each acre of
land, or an annual amount of 5 acre feet for each acre of land, unless the applicant can
show that more is required (Section 41-202, Idaho Code).

A permit issued by this office is subject to all prior water rights and does not in any
way convey or establish a right-of-way over private or governmental lands. Any right-
of-way or easement must be obtained by the applicant through action outside of the water

right proceedings.

You will be notified at a later date as to the time and place set for a conference and/or
hearing to discuss the matters of protest. Legal counsel is not mandatory at any proceed-
ing before the Department, although you may desire to employ an attorney in your behalf.
If we may be of any assistance, please contact us.

Very truly yours,

RONALD D. CARLSON
Supervisor,

Eastern Region
RDC : CW

cc: IDWR - State Office




STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

EASTERN DISTRICT
Cecil D. Andrus - .. 1515 Lincoln Road
Governor ldaho Fallg, ldaho 83401
February 206, 1976 (208) 523-7186

R. Keith Higginson
Director

RE: Application for Permit No. 15-7025

Mr. J. W. Crowther, Attorney | L
60 North Main <
Malad City, Idaho 83252

Dear Mr. Crowther:

This is to acknowledge receipt of your protest to issuance of a permit pursuant to the
above referenced application. The following are the principle items we can consider at
a conference and/or hearing in either approving or denying an application for permit
(Section 42-203, Idaho Code):

(1) Will the proposed use reduce the quantity of water under
existing water rights?

(2) 1s the proposed water supply insufficient for the purposes
intended?

(3) Is the application made in good faith or for delay or specu-
lative purposes?

(4) Has the applicant sufficient financial resources with which
to complete the project?

The Department may reject an application and refuse issuance of a permit, partially
approve the permit, approve the permit for a quantity of water less than applied for,
or approve the permit subject to speciai conditions.

A permit issued by this office is subject:ito all prior water rights and does not in any
way convey or establish a right-of-way over private or governmental lands. Any right-

of-way or easement must be obtained by the individuals concerned through action outside
of the water right proceedings.

You will be notified at a later date as to the time and place set for conference and/or
hearing to discuss the matters of protest. If we may be of further assistance, please
contact us.

Very truly yours,

RONALD D. CARLSON
Supervisor,
Eastern Region

RDC: cw
cee_ IDWR - State Office




v .
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LOUIS F. RACINE, JR. - LAW OFFICES OF .
R . . . ;
OBERT C. HUNTLEY, JR . Racine, Huntley & Olson, Chartered
WILLIAM D. OLSON .
—_ CENTER PLAZA - CORNER FIRST STREET
D. JAMES MANNING, JR. POST OFFICE BOX 1391
W. MARCUS W. #IYE POCATELLO, IDAHO 83201
GARY L. COOFER

TELEPHONE (208) 232-6101

February 25, 1976

' Director, Idaho Dept. of Water Resources

c/o Ron D. Carlson, District Engineer
1515 Lincoln Road

Idaho Falls, Idaho 83401
" Re:

Trust for Permit
Dear Mr. Carlson:

Herewith for filing in the above

FEB 26 1978

Departmen; of Water Resources
Eastern District Office

Application of Lorraine and Claude Kent

matter Protest of St. John Irrigating
company. .

Very truly yours,

/ ™

MES MANNING

DJM: gma
Enclosure




FEB 26 1976

Department of Water Resources

. James Mannin ; i
D. J M g Eastern District Office

RACINE, HUNTLEY & OLSON, CHARTERED
Attorneys at Law

Centeirr Plaza; P. O. Box 1391
Pocatello, Idaho 83201
Telephone: (208) 232-6101

Attorneys for St. John Irrigating Company

BEFORE THE STATE OF IDAHO, )
DEPARTMENT OF WATER RESOURCES
Application of Lorxrraine

Kent and Claude Kent Trust
for Permit.

PROTEST
RE APPLICATION NO. 15-7025

as? Ns” Na® et

COMES NOW St. John Irrigating Company, by and through

its counsel, and protests against the approval of the application
for water permit in the above matter.
The name and address of protestant is as follows:

Sst. John Irrigating Company, Malad City, Idaho 83252.

This protest is made upon the Jrounds and for the
reason that the water permit sought in the above application
would interfere with the prior existing right of this piotestant
to the u;e of the waters af Daify Creek and its tributaries and
sources including those from which the applicant seeks to divert
or use water.

DATED this __ /2S5 day of February, 1976.

RACINE, HUNTLEY & OLSON, CHARTERED

r

D. g#mes Manning
Atturneys for St. John Irrigating Co.




STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

EASTERN DISTRICT
Cecil D. Andrus ' 1515 Lincoln Road
Governor idaho Falls, idaho 83401
March 2, 1976
R. Keith Higginson ’ (208) 523-7186 ' N

Director
Mr. D. James Manning RE: Application for Permit No. 15-7025 fk
Attorney at Law o o ;%
P.0. Box 1391 g

Pocatello, Idaho 83201

Dear Mr. Manning:

This is to acknowledge receipt of your protest to issuance of a permit pursuant to the
above referenced application. The following are the principle items we can consider at
a conference and/or hearing in either approving or denying an application for permit
(Section 42-203, Idaho Code):

(1) Will the proposed use reduce the quantity of water under
existing water rights?

(2) Is the proposed water supply insufficient for the purposes ,ﬁ'
intended? )

(3) 1Is the application made in good faith or for delay or specu-
lative purposes?

(4) Has the applicant sufficient financial resources with which
to complete the project?

The Department may reject an application and refuse issuance of a permit, partially
approve the permit, approve the permit for a quantity of water less than applied for,
or approve the permit subject to special conditions.

A permit issued by this office is subject:to all prior water rights and does not in any
way convey or establish a right-of-way over private or governmental lands. Any right-

of-way or easement must be obtained by the individuals concerned through action outside
of the water right proceedings.

You will be notified at a later date as to the time and place set for conference and/or . i%
hearing to discuss the matters of protest. If we may be of further assistance, please = @&
contact us. | 54

Very truly yours,

RONALD D. CARLSON | | ?
Supervisor, B
Eastern Region | B

RDC: CW

cc: IDNRMTMState Office




March 2, 1976

'RE: Application for Permit No. 15-7025

~Ms. Lorraine Kent

” | 2223 0ak Trail Drive

Idaho Falls, Idaho 83401

(

x\Dear Ms. Kent:

Enclosed please find an additional protest filed against the above referenced
‘”app1icat1on for permit.
gy |
o1 “If you have any questions, please feel free to contact this office.

f Very truly yours,

[

f /

RONALD D. CARLSON
Supervisor,
i Fastern Region
'Roc:cw
Enclosure | o .

cc:  IDWR -’State 0ffice

N SOV P S T S . . N Y e e ke e e e et o 8 e oveeal et




March 30, 1976

TN
’ . \ \

o
;
¥
L U

g
v

~Mr. Merle Wilhelm
“Alrport Manager
:; Pocatello Municipal A1rport
B P,D Box 1021
?{bPocatello, Idaho 83201

Dear Mr. Wilhelm:

j"This is to confirm the use of the Conference Room for conference and/or hearing
‘t~to be held by this office on Friday, April 9, 1976 at 9:00 a.m.

:: Thank you for your cooperation in this matter. -

A

Very truly yours, | : -

Hae A
Sy
\\/‘,’

RONALD D. CARLSON
Superviser,
.. Eastern Region

RDC:CW




BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO

In the Matter of Protests Against Approval

o | - of Application: for Permit No. 15-7025 in NOTICE OF CONFERENCE ST

)

)

g :
the name of LORRAINE KENT AND CLAUDE KENT g ~ AND/OR HEARING . . :
TRUST | | | ) |

)
)

" On February 5, 1976 Lorraine Kent and L. H Kent Trustee f11ed

W1th the Department of Water Resources an app11cat1on to appropr1ate the public ' ' "
waters of the State of Idaho., On February 19, 1976, the Department received a

~ protest against approva1 of»said application from Clarence Kent. On February

26, 1976, the Department received an additional protest from St. John Irrigating
Company. .

The Department has set the matter of protest for conference and/or

vhearing for Er1day, April 9, 1976, at 9:00 a.m., in the Conference Room of the

:Pocatello Muhicipa] Airport, Pocatello, Idaho. Because.of the‘s1m11ar1ty ot the
" issues involved this hearing'has been combined with Application for Permtt No.
15-7026,-Ly]e‘R.‘Burnham. ‘Any hearing will be held in accordance with the RuJes
- and Regu1ations of the Idaho Code~and adopted Rules of Practice and Procedure ot'
~ | ‘ o the Department of Water ReSources. Opportunity shall be afforded all parties }

to respond,and present evidence and argument on all 1ssues'inv01ved.

Any party may request in writing f1ve (5) days before any hear1nq that '
- the oral proceed1ngs thereof be taken in the form of stenograph1c notes. Any B
b partyymaythave such.stenographic tiotes of the oral proceed1ngs, or part thereOf,d“
‘t;transcribed at his own expense A taped record of the proceedings will be main-

'ftta1ned for the. appea] period.

Fa1]ure to appeai at the t1me and place set for hear1ng by the app11cant

e ;or protestant may a]]ow thn Department without preJud1ce to d1sm1ss the protests or

‘.fthe app11cat1on Any and all cost incurred by reason of such non- appearance may be
oassessed aga1nst such non- appear1ng parties.

Dated this 242 day of March, 1976.

RONALD D. CARLSO

Supervisor, Eastern Region
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April 5, 1976

,iRE: Application for Permit No. 15-7025 and 15-7026

i

_Mr. D. James Manning
‘/Attorney At Law

/Box 1391

. Pocatello, Idaho 83201

Dear Mr. Manning:

“Pursuant to a telephone request, please find enclosed copies of the above referenced
jappiications and the protests concerning them.

lhf you have any further questions, please feel free to contact this office.

Very truly yours,

RONALD D. CARLSON
Supervisor,
‘Eastern Region

RDC:CW

Enclosures




N f Y

 15-7025 - Lorraine Kent and Claude Kent Trust | S o QQ
Conference,Rdom,,Pocate]]o'Municipa1 Airport, Pocatello, Idaho .
v April 9, 1976 --9:00 a.m.

ROSTER OF ATTENDANCE

N Name | ‘ Address‘ Representing

5@2 ?o%‘*’eff' m( .ﬁ'ﬁem‘aﬂae in 19-171026—
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STATE OF IDAHD
DEPARTMENT OF WATER RESOURCES

EASTERN DISTRICT

Cecil D. Andrus 1515 Lincoln Road
Govesnor | idaho Falls, Idaho 83401
{208) 523-7186

R. Keith Higginson
Director

April 14, 1976

RE: Application for Permit No. 15-7025 LORAINNE KENT & CLAUDE -KENT TRUST
" " " No. 15-7026 LYLE R. BURNHAM

Ms. Lorraine Kent
2223 0ak Trail Drive
Idaho Falls, Idaho 83401

Dear Ms. Kent:

Please find enclosed a copy of the agreement reached at the conference held
in Pocatello, Idaho, April 9, 1976.

Pursuant to the agreement reached at this conference, the Department will
reschedule a hearing for April 27, 1976, unless action by the applicants
or protestants prior to that time make a hearing in this matter unnecessary.

If you have any questions concerning this agreement, please feel free to
contact me.

Very truly yours,

RONALD D. CARLSON
Supervisor,
Eastern Region

RDC:CW
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STATE OF IDAHO )
DEPARTMENT OF WATER RESOURCES

e

g

EASTERN DISTRICT

Cecil D. Andrus
Governor

5 R. Keith Higginson
. Director

April 14, 1976

RE: Application for Permit No.
1l n " NO .

Mr. Clarence Kent
48 N. 150 E.
Malad City, Idaho 83252

Dear Mr. Kent:

contact me.

Very truly yours,

RONALD D. CARLSON
Supervisor,
Eastern Region

RDC:CW

1515 Lincoln Road
idaho Falls, Idaho 83401
(208) 523-7186

15-7025 LORAINNE KENT & CLAUDE KENT TRUST
15-7026 LYLE R. BURNHAM

Please find enclosed a copy of the agreement reached at the conference held
in Pocatello, Idaho, April 9, 1976.

Pursuant to the agreement reached at this conference, the Department will
reschedule a hearing for April 27, 1976, unless action by the applicants
or protestants prior to that time make a hearing in this matter unnecessary.

If you have any questions concerning this agreement, please feel free to
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STATE OF IDAHO
DEPARTMENT OF WATER RESCURCES

EASTERN DISTRICT

Cecil D. Andrus 1515 Lincoln Road
Governor Idaho Falls, Idaho 83401
- (208) 523-7186

R. Keith Higginson
Director

April 14, 1976

RE: Application for Permit No. 15-7025 LORAINNE KENT & CLAUDE KENT TRUST
" " " No. 15-7026 LYLE R. BURNHAM

Mr. J. W. Crowther
Attorney at Law

60 North Main

Malad City, Idaho 83252

Dear Mr. Crowther:

g Please find enclosed a copy of the agreement reached at the conference held
& in Pocatello, Idaho, April 9, 1976.
v Pursuant to the agreement reached at this conference, the Department will
reschedule a hearing for April 27, 1976, unless action by the applicants
or protestants prior to that time make a hearing in this matter unnecessary.

I1f you have any questions concerning this agreement, please feel free to
contact me.

Very truly yours,

RONALD D. CARLSON
Supervisor,
Eastern Region

RDC:CW
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STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

EASTERN DISTRICT
Cecil D. Andrus 1515 Lincoln Road
Governor | idaho Falls, Idaho 83401
R. Keith Higginson ’ (20€) 523-7186
Director

April 14, 1976

RE: Application for Permit No. 15-7025 LORAINNE KENT & CLAUDE KENT TRUST
T

" " No. 15-7026 LYLE R. BURNHAM

-~

Mr. D. James Manning
Attorney at Law

P.0. Box 1391
Pocatello, Idaho 83201

Dear Mr. Manning:

Please find enclosed a copy of the agreement reached at the conference held
in Pocatello, Idaho, April 9, 1976.

Pursuant to the agreement reached at this conference, the Department will
reschedule a hearing for April 27, 1976, unless action by the applicants
or protestants prior to that time make a hearing in this matter urnecessary.

If you have any questions concerning this agreement, please feel free to
contact me. :

Very truly yours,

RONALD D. CARLSON
Supervisor,
Eastern Region

RDC:CW




Northeast Quarter (SuNE%), the North Half of the
Southeast Quarter (N}SW%), and the North Half of
the Southwest Quarter (N%SW%) of Section Twenty-
three (23), Township Eleven (11), South, Range
Thirty-four (34) East, Boise Meridian.

'. . . S .
April 21, 1976
B . Mr. Ronald D. Carison ?;
d State of Idaho Y
" Dept. of Water Resources P
o 1515 Lincoln Rd. o
Idaho Falls, ID 83401 i
Please be advised that the attached copy of judgement (dated June 5, 1928) ;ﬁ
establishes our rights to the following: ﬁﬁ
One-half cubic foot of water per second, with priority dating from ;;
June 1, 1915 to be used on the following described land: -
The West Half of the Northwest Quarter (W4NWy) of Q
Section Twenty-four (24), the South Half of the o

Notwithstanding this judgement, we wish to allow our present application
for Permit No. 15-7025 to stand. In this regard we are willing to have
your office make a determination based upon our previous hearing and the
content of the application and protests thereto without an additional
hearing.

This action should not be construed as relinquishing our decreed rights
as identified in the attached judgement.

Thank you for your interest, time and attention.

i Sincerely,
LAt
: L. H. Kent

f; m
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LAW OFFICES OF

RACINE, HUNTLEY & OLSON

CHARTERED

LOUIS F. RACINE. JR. v CENTER PLAZA - CORNER FIRST & CENTER TELEPHONE
ROBERT C.HUNTLEY. JR. POST OFFICE BOX 1391 ‘ AREA CODE 208
WILLIAM D.OLSON POCATELLO,!DAHO 8320 232-6101
D.JAMES MANNING June 17, 1976
W.MARCUS W, NYE
GARY L.COOPER ' ’ o
: nmﬁ~ﬂ[ W\Ps&%
§> ikf !} 12! '4 ’
%\,
JUN 18 1976
MI’ . Ronald D . Carlson Depalunent 0} i "b‘.nr Ly \‘:')ur(,es

‘Supervisor, Eastern Region Easter District Office

Department of Water Resources
1515 Lincoln Road
Idaho Falls, Idaho 83401

RE: Application for Permit No. 15-7025 and 15-7026
Dear Mr. Carlson:

Would yvou please advise status of the above water
applications. Inasmuch as we received no further word about a
hearing, I assume that there will be none and the matter has

been submitted to the Department based on the informal
conference held earlier.

’

Very truly yours,

A %’\c—

D. YAMES MANNING
DJIM: jc

CC: Mr. Dave Deschamps
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BEFORE THE DEPARTMENT OF WATER RESOURCES :

OF THE \

STATE OF IDAHO | h

In the Matter of Protests Against Approval of
Application for Permits No. 15-7025, LORRAINE
KENT and CLAUDE KENT TRUST; No. 15-7026, LYLE NOTICE OF COMBINED
R. BURMHAM; No. 15-7029 and No. 15-7030 1in the HEARING

Name of DELMAR CLARK

App1icatiqn for Permit No. 15-7025, 15-7026, 15-7029 and 15-7030 have
been filed with the Idaho Department of Water Resources to appropriate the public
waters of the State of Idaho, and protests have been received pursuant to Section
42-203, Idaho Code.

Because 5f the similarity of the issues involved these hearings have
been combined. The Department has set the matter of protests for hearing for
Wednesday, August 11, 1976, at 10:00 a.m., in the Commissioners Room of the Oneida
County Courthouse, Malad City, Idaho. Any hearing will be held in accordance with
the Rules and RegU1atiohs of the Idaho Code and adopted Rules of Practice and
Procedure of the Department of Water Resources. Opportunity shall be afforded all
parties to respond and présent evidence and argument on all issues involved.

Any party may request in writing Five (5) days before any hearing that the
oral proceedings thereof be taken in the form of stenographic notes. Any party may
have such stenographic notes of the oral proceedings, or part thereof, transcribed at
his own expense. A taped record of the procéedings will be maintained for the appeal
period.

Failure to appear.at the time and place set for hearing by the applicant
or protestants may allow the Department without prejudice to dismiss the protests or
the applications. Any and all cost incurred by reason of such non-appearance may be

assessed against such non-appearing parties.

; h
Dated this ., 259 day of July, 1976

2 L.

RONALD D. CARLSON
Supervisor, Eastern Region
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August 2, 1976

xubneida County Clerk
. Oneida County Courthouse
( Mélad City, ldaho 83252

'? Qentlemen'
N Th1s is to confirm the use of the Commissicners Room for a conference and/or
hearing to be held by this office on Wednesday, August 11, 1976, at 10:00 a.m,

| Thank you for your cocperation in this matter.

i
L)
s
H Very truly yours,
{
|

i
!
i
i
!

- RONALD D. CARLSON-
u Supervisor,
\/Eastern Region

H
i
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N B e et PN
o I T DN i e T T ISR .

ATy

S

C3

e

e T AT
WA



| COMBINED HEARING |
15-7025 Kent, 15-7026 Burnhan, 15-7029-15-7030 Clark
!Commissidners Rodm, Oneida County Courthouse, Ma]ad'City, Idaho
© August 11, 1976 - 10:00 a.m. |
ROSTER OF ATTENDANCE

Name | Address _ - erepresehtingf.

CTRRCT
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BEFORE THE DEPARTMENT OF WATER RESOQURCES
OF THE
STATE OF IDAHO

In the Matter of Protest Against'Appﬁoval

of Application for Permit No. 15-7025, ,

NOTICE OF CANCELLATION

15-7026, 15-7029 and 15-7030 ‘
- COMBINED HEARING

Notice is hereby given that the Department of Water Resources has

cancelled the conference and/or hearing concerning the above applications at the

bequest of J. W. Crowther, attorney for Clarence Kent.

Mr. Crowther has requested a continuance hecause the parties involved
will be in grain harvest at that time, and because a court hearing will be held
in the near future concerning matters germane to those 1ssueslinv01ved in these

hearings.

The Department will reschedule the conference and/or hearing in the
near future, at which time all interested parties will again be notified.

‘A
Dated this f% day of August, 1976.

RONALD D. CARLSON
Supervisor, Eastern Region
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December 29, 1976

m

lk%af?

0 a County Clerk
Oheida County Courthouse
M pa City, Idabo 83252

Dqu Sir:

This is to confirm the use of the courtroom for conference and/or hearing to be
h ﬂ;lby this office on Wednesday, January 12, 1977, at 9:00 a.m.
Thank you for your cooperation in this matter.

VLry truly yours,

pervisor,

guéZo D. CARLSON - ~ \ - . DR

Eastern Region

RDE:CW
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BEFORE THE DEPARTMENT OF WATER RESOURCES
~ OF THE
STATE OF IDAHO

In the Matter of Protests Against Approval of
Application for Permits No. 15-7025, LORRAINE

3 KENT and CLAUDE KENT TRUST; No. 15-7026, LYLE
' ‘ ! : , NOTICE OF COMBINED
R. BURNHAM; No. 15-7029 and No. 15-7030 in the

f HEARING
Name of DELMAR CLARK

Application for Permit No. 15-7025, 15-7026, 15-7029 and 15-7030 have ¥
been filed with the Idaho Department of Water Resources to appropriate’the public
waters of the State of Idaho, and protests have been received pursuant to Section

42-203, Idaho Code.

Because of the similarity of the issues involved these hearings have
been combined. The Department has rescheduled the matter of protests for hearing
for Wednesday, January 12, 1977, at 9:00 a.m., in the Courtroom of the Oneida County

Courthouse, Malad City, Idaho. Any hearing will be held in accordancg with the

Rules and Regulations of the Idaho Code and adopted Rules of Practicé{and Procedure

of the Department of Water Resources. Opportunity shall be afforded a?1:parties to

respond and prefent evidence and argument on all issues involved.

Any pafty may request in writing five (5) days before any hearing that the
ofa] proceedings thereof be taken in theiform\of stenographic notes. Any party may
have such stenographic notes of the oral proceedings, or part thereof, transcribed at

his own expense. A taped record of the proceedings will be maintained for the appeal

period.
; Failure to appear at the time and place set for hearing by the applicant

or protestants may allow the Department without prejudice to dismiss the protests or

‘;g the application. Any and all cost incurred by reason of'sdchfnoh-éppearance may be
;g assessed against such non-appearing parties.

M : | o (4

i o Dated this g day of December, 1976.

) 8
- ’ =

RONALD D. CARLSON

Supervisor, Eastern Region
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BEFORE THE DEPARTMENT OF WATER RESOURCES o B
OF THE
STATE OF IDAHO

In the Matter of Protests Against Approval of
Application for Permits No. 15-7025, LORRAINE
KENT and CLAUDE KENT TRUST; No. 15-7026, LYLE
R. BURNHAM; No. 15-7029 and 15-7030 in the NOTICE OF COMBINED

Name of DELMAR CLARK HEARING

et st e et vt Nt it et vt it ot

Notice is hereby given that the Department of Water Resources has
rescheduled the conference and/or hearing concerning the above referenced applications
for permit for Wednesday, January 12, 1977, at 2:00 p.m., in the Jury Room of the
Oneida County Courthouse, Malad City, Idaho; Any hearing will be held in accordance
with the Rules and Regulations of the Idaho Code and adopted Rules of Practice

and Procedure of the Department of Water Resources as previously indicated in the

conference and/or hearing notice dated December 28, 1976.

Dated this 3 day of Januany, 1977.

2L

RONALD D. CARLSON

Supervisor, Eastern Region




January 5, 1977

-

@

1 County Clerk
~ On 1 County Courthouse
Malad City, Idaho 83252

G%nt] men:
J)
s is to confirm the rescheduIing of the use of the Jury Room for conferencé
th/or hearing to be held by this Department on Wednesday, January 12, 1977, - 4
2:00 p.m. __ - 2

;ﬁ : Your Looperation in this matter is greatly appreciated.
i; | Vé%x/tru?y yours,

|
-ROﬁALD D. CARLSON
Supervisor,
Eastern Region

RDC:CHW




January 6, 1977

0 a County Clerk

Oneida County Courthouse
Malad| City, Idaho 83252
N
ntlemen:

H ps is to confirm our telephcne conversation of this date, rescheduling the
_Qf the Jury Room for Thursday, January 13, 1977, at 9:00 a.m.

YLtr cooperation has been greatly appreciated. )

y truly yours,

v e tras i sttt e 55 ¢ A e L L e e A mmes b sl i
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4 ' BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO
R In the Matter of Protests Against Approval of
o Application for Permits No. 15-7025, LORRAINE

KENT and CLAUDE KENT TRUST; No. 15-7026, LYLE
R. BURNHAM; No. 15-7029 and 15-7030 in the NOTICE OF COMBINED

Name of DELMAR CLARK HEARING

et Mt Nt Sess? et et et et Met® vt “r”

?é Notice is hereby given that the Department of Water Resources has

: rescheduled the conference and/or hearing concerning the above referenced applications
for permit for Thursday, January 13, 1977, at 9:00 a.m., in the Jury Room of the
Oneida County Courthouse, Malad City, Idaho. Any hearing will be held in accordance
with the Rules and Regulations of the Idaho Code and acopted Rules of Practice
and Procedure of the Department of Water Resources as previously indicated in
the conference and/or hearing notice dated December 28, 1976.

Dated this é&ZfA” day of January, 1977.

RONALD D. CARLSON

Y | | Supervisor, Eastern Region
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LAW OFFICES OF

RACINE HUNTLEY & OLSON

. CHARTERED

LOUIS F. RACINE, JR. CENTER PLAZA - CORNER FIRST & CENTER TELEPHONE
ROBERT C. HUNTLEY, UR. POST OFFICE BOX 1391 o "Area CoDpE 208
WILLIAM D. OLSON POCATELLO, IDAHO 8320. 232-6101
D. JAMES MANNING :
73 . " : )
S W. MARCUS W/ NYE Januaryv 4 1977 : A
- GARY L.COOPER Y ’ . “,—I ra\_"ﬁ;_'\\.
. . 3 .‘\' N for ‘f\"é \¥ ! 6
: ; i AL TR
v ) 1Eg e T
T PR
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‘ WT5
JAN T 19TT
& Mr. Ronald D. Carlson bémmmMO‘Wﬂmmem&
K] : e ' I
Supervisor, Eastern Region ‘ kastern District Office

Department of Water Resources
1515 Lincoln Road
Idaho Falls, Idaho 83401

Re: Application for Permit No. 15-7025 and -15-7026
Lorraine Kent & Claude Kent & Lyle R. -Brunham

Dear Mr. Carlson: .

I represent St. John Irrigating Company, a protestant
in the above consolidated water hearings. I appeared on their
behalf, as did members of their Board of Directors, at the
initial conference on these applications.

We have determined that St. John Irrigating will not
be participating further by way of attendance at or offering of
evidence on its protest at the subsequent hearing scheduled for
January 12, 1977. We recognize that under the procedural rules
this may result in dismissal of our protest, and are writing
this letter mainly to avoid any imposition of costs. We would,
however, prefer that the protest by St. John Irrigation Company
to these applications, and our remarks at the original conference
remain for consideration by the Department.

Very truly yours,

AN )
AN SN

D. JAMES MANNING

N

DJM: jc




January 10, 1977

M

Ré% Applications for Permit No..15-7025 and 15-7026

U

Mv;jq James Manning .
itorney at Law
PL ysox 1391
PPCﬂtello Idaho 83201

Dea Mr. Manninq:

wegqre in rece1pt of vour letter of January 7, 1977, which indicates St. John
Inr1gat1ng Company will not be represented at the hearing scheduled Tor January
18214977 to hear obJectwons against approva] of the above referenced applications
for permit.

In reaching a decision in this matter, the deoartment w111 consider all of the
dnformation contained in the Department's files, which includes that presented
hy St. John Irrigating Company at the conference held in Pocatello, Idaho. If,
3 nce that time, additional information has become available that you wish the
Dengrtment to consider it may be submitted and will be cons1dered by the Department
berpre taking final action on these applications. _

Ibeou have any quest1ons please fee] free to contacn th1s office.

Very truly yours,

RONALD D. CARLSON
"~ Supervisor,
Eastern Region

RDC:cw‘
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HEARING SCHEDULE [Fﬁ‘ﬁi KE EE E %5 gE Ej}

JAN ¢ 1977

THURSDAY, January 13, 1977

Depariment ef Water Resouress
Oneida County Courthouse, Malad City, Idaho

9:00 a.m. 215-7025 - KENT
15-7026 - BURNHAM .
(15-7029 - CLARK COMBINED
(15-7030 - CLARK

Franklin County Courthouse, Preston, Idaho

11-7098 - PHELPS

2:30 p.m.

FRIDAY, January 14, 1977

Madison County Courthouse, Rexburg, Idaho

22-7199 - HILL ENTERPRISES

9:00 a.m.

......




| January 18, 1977

Rf[iiApp]icationfor Permit No. 15-7025, 15-7026, 15-7029 and 15-7030

Mr. Robert C. Huntley, Jr.
Aftonney at Law . : o .
P j Box 1391 ' ' - .t
P ello, Idaho 83201

D Mr. Huntley:

This letter is to confirm the agreement reached at the combined hearing for the
a referenced applications for permit. ‘

It—1§ our understanding that you will submit a closing brief on the fissues
involved on or before February 3, 1977. A copy of this brief will be sent
to Mr. Crowther and to the Department of Water Resources, and Mr. Crowther
will be allowed until the 28th of February to respond. You will then have
an additional ten (10) days for a rebuttal, ff you wish to submit one.

I\ - .
Ts epartment, therefore, is planning to commence preparation of the decision
in this matter on March 14, 1977.

If] ou have any questions concerihg this agreement, please feel free to
contact me, ' : :

Very truly yours,

RONALD D. CARLSON
Supervisor, .
Eastern Region

RDC:cw




-

January 18, 1977

Rﬂ: Applications for Permit No. 15-7025, 15-7026, 15-7029 and 15-7030

M . W. Crowther '
tagrney at Law
"6 rith Main. -
‘Malad City, Idaho 83252

Dear’ Mr. Crowther:

is. letter is to confirm the agreement reached at the cembined hearing for the
:i- referenced applications, for permit.

't is our understanding that Mr. Huntley will submit a closing brief on the {issues.
volved on or before February 3, 1977. A copy of this brief will be sent to
éu and to the Department of Water Resources, and you will be allowed until the
28th of February to respond. Mr. Huntley will then have an additional ten (10)
iﬁy for a rebuttal, if he wishes to submit one. .
T

¢/ Department ,- therefore, is planning to commence preparation of the decision
in (this matter on March 14, 1977. S

I£!you have any questions.concerning this agreement, please feel free to
contact me. : .

Very truly yours,

" RONALD D. CARLSON

Supervisor, ,
- Eastern Region -

RDC:cw




January 18, 1977

{ﬁ)
!

1\
Ms. Barbara Colton
Deputy Clerk
QZE‘¥a County Courthouse
1
|

City, Idaho 83252
D aklMs. Colton: | |
@) |

This letter is to express our appreciation for your assistance at the
. recent hearing the Department held in Malad. Through your help we have
gﬁg cellent record which otherwise would have been impossible for us to
tajin.

ﬁé will transcribe the tape you made for us.-and return it to the court
after the appeal period which will be in May. If it is not reasonable

0 keep the tape for that period, we certainly can copy it and return it

sooner.
Vo [T

\ |
A@§q% thank you for your help.

Very truly yours,

U

RONALD D. CARLSON
Supervisor,
Eastern Region

RDC:cw




MEMORANDUM

TO: FILE NO.s 15-7025, 15-7026, 15-7029 and 15-7030
FROM: BOB FLEENOR |

i

 DATE: JAN. 18, 1977

A hearing was He]d and final arguments are to be presented by the

attorneys. The first brief should be submitted to the Department within

10'days and 15 days following that for the reply briefs.
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N

, June 17, 1977 .

borraine Kent & Claude Kent Trast
!2223 0ak Trail Drive
Idaho Falls, ldaho 83401

Dear Ms. Kent:

Enclosed is a copy of the approved Appiication for Permit No. 15-7025
r ‘aiong with a copy of the Memorandum Decision and Order issued on this

ermit. We direct your attention to the conditions of approval as
‘1isted on the fourth page of the Order.

——————

at

//

}V/Sincere1y,
!
! !

BOBBY D. FLEENOR
Chief, Operations Bureau
BDF:jfr

Encls.

=
|

! Be sure to note that a special condition requiring you to install and
maintain a measuring device at your point of diversion has been placed
_upon your permit. We are enciosing a letter describing different types
\\ /of measuring devices accepted by this office.
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©ROUTINGSLIP .

4

Bob Fleenor

| REF. No_ (if any)

FROM: {show title)
Ron Carlson

FOR YOUR:
ﬁj;nformation
OJ Approval
(2 signature

This info goes with the proposed Memorandum
Decision for the applications circled in

red.

uleby 11ed M ]

X3
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO

IN THE MATTER OF PERMIT NOS. 15-7025,
MEMORANDUM DECISION ON

LORRAINE KENT AND THE CLAUDE KENT TRUST:
ISSUES RAISED AT REHEARING

NO. 15-7026, LYLE R. BURNHAM; NO. 15-7029
AND AMENDED ORDER

AND 15-7030, DELMAR CLARK

Nt Nt et et P s vt “Scast® “pa?®

On June 17, 1977, the Director of the Department of Water Resources issued
a memorandum decision and order approving Applications for Permit Nos. 15-7025, 15-
7026, 15-7029 and 15-7030.

On June 27, 1977, Robert C. Huntley, Jr., Attorney for Delmar Clark filed a
Petition for Rehearing on Permit Nos. 15-702% and 15-7030, and on July 5, 1977 a
Motion for Rehearing was filed by James B. Green, Attorney for Lyle R. Burnham.
These requests for rehearing were approved by the Director on August 25, 1977. On

Sepiember 16, 1977, a second hearing in the matter was held.

The attorneys for Delmar Ciark and Lyle Burnham argued that the Director's
decision was faulty in the following areas:
1)‘ The water rights decreed in the Danforth Decree have been abandoned.
2) Clarence Kent should have only been the successor to, at most, 0.25
cubic feet per second under the Danforth Decree.
3) The decision is in error because the protestant, Clarence Kent, did
not resume a water right because the only previous use of water was for the irrigation
of a garden.
4) The decision should have limited Clarence Kent to use of the south
(Tower) spring.
5) The decision is in error for not requiring Clarence Kent to install a
measuring device to measure the water he is diverting. ;
6) Lyle R. Burnham has made uninterrupted use of the water rights origina11y
decreed to James Burnham.
7) The decisison and order are in error in awarding Lyle Burnham a permit

to irrigate 80 acres of land.

T 8) The Director erred by not ruling on Delmar Clark's right to water Tive-
%%ﬁf stock from the creek.

Gl :

=gy 9) Protestant, Clarence Kent, needs a transfer to change the point of

diversion if he still has a right under the Danforth Decree or an application for




permit if he wishes to appropriate water; and has filed neither.

FINDINGS OF FACT

1) In 1929, a decree was issued in the case of St. John Irrigating Co.
vs. Asa H. Danforth et al, in which 0.50 cubic feet per second was decreed to H. 0.
Kent and James Burnham with a 1914 priority from two unnamed springs which flow into
Sheep Creek. Clarence Kent and Lyle Burnham are successors in interest to H. 0.

Kent and James Burnham, respectively.

2) The Department of Water Resources does not confirm or issue water rights
based upon diversion of water and application to beneficial use. The Department will
accept a claim based upon such use which is admissible as evidence in a general
adjudication of water rights.

3) There is unappropriated water from the two unnamed springs during portions
of the irrigation season at the present time.

4) Water has been measured at about 1.00 cubic feet per second below the
unnamed springs which flow into Sheep Creek.

5) It is within the discretion of the Department of Water Resources to
require measuring devices on diversions from sources of water supply not within a

water district, (Idaho Code, Sec. 42-701). In an area where a water district has

not been formed, the Department will exercise its discretion under Idaho Code, Sec.

42-701 by requiring measuring devices only for water rights, the priorities of which
are at issue before the Department.

6) .App1ication for Permit No. 15~7030 was withdrawn by Delmar Clark on
January 3,:1977.
CONCLUSIONS OF LAW

1) There is insufficient water available from the springs under existing
conditions to satisfy all of the amounts requested under each of the applications
for permit. The applicants are entitled to develop additional water from the springs
and to use, according to the priority of the application for permit, the unappropri-
ated water that is presently available from the springs after recognizing the water
rights established pursuant to the decree issued in St. John Irrigating Co. vs. Asa
H. Danforth et al, if they have not been lost by abandonment or forfeiture.

2) The water right claimed to have been established by diversion and
beneficial use by Delmar Clark for stockwatering directly from the stream cannot be
determined by the Director, as beneficial use rights can only be determined by a
court.

3) No measuring device is required at this time to be installed on the
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diverting works of Clarence Kent but may be required at the time a water district
is formed.
ORDER

IT IS, THEREFORE, HEREBY ORDERED and Applications for Permit Nos. 15-7025,
15-7026 and 15-7029 are APPROVED subject to the following conditions:

1) Subject to all prior water rights including those established under
decree or by the diversion and beneficial use of water.

2) The following priorities of right shall be recognized between the permit

holders:
Permit No. 15-7025 February 5, 1976
Permit No. 15-7026 February 24, 1976
Permit No. 15-7029 April 26, 1976
fﬁ' | 3) Proof of construction of works and application of water to beneficial

use shall be submitted to the Department on or before:

Permit No. 15-7025 - October 1, 1980
I Permit No. 15-7026 | October 1, 1982
- Permit No. 15-7029 September 1, 1983

and that no extensions of time shall be granted beyond these dates unless the permit
i%; holder can show he was prevented from completing the appropriation by circumstances
beyond his control.

4) An access port or other device as specified by the Department shall be
installed by each permit holder to provide the installation of measuring equipment
and the determination of the rate of diversion by the Department.

IT IS FURTHER ORDERED that the approval of Permit No. 15-7030 is hereby
VOIDED.

Dated this Zéi day of September, 1978.

CoHIEPIEN ALERED

Director




BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO !

IN THE MATTER OF PERMIT NO'S. 15-7025 -

LORRAINE KENT AND THE CLAUDE KENT TRUST: ORDER APPROVING ;‘
PETITION 5

NC. 15-7026 - LYLE R. BURNHAM: NO. 15-7029 FOR REHEARING

and 15-7030 - DELMAR CLARK

WHEREAS, on February 5, 1976, February 24, 1976, and April 28, 1976,
the Department received applications for permits from Lorraine Kent and the
Claude Kent Trust (15-7025), Lyle R. Burnham (15-7026), and Delmar Clark
(15-7029 and 15-7030), respectively; and,

WHEREAS, on February 19, 1976, Clarence Kent filed a protest against
the approval of Permit No. 15-7025 and on March 11, 1976 he filed a protest
against Permit No. 15-7026. On February 26, 1976, a protest was received
on Permit No. 15-7025 and on March 16, 1976, a protest was received on Permit
No. 15-7026, both from the St. John Irrigating Company. On May 20, 1976,
Clarence Kent submitted protests against the approval of Permit No's. 15-7029
and 15-7030; and,

WHEREAS, on January 12, 1977, a hearing concerning these permits
was held at Malad, Idaho; and,

WHEREAS, on June 17, 1977, a Memorandum Decision and Order was issued
based upon the testimony of both the applicants and the protestants andinfor-
mation in the Department's files; and,

WHEREAS, on June 27, 1977, Robert C. Huntley, Jr., attorney for

Delmar Clark filed a Petition for Rehearing on Permit No's. 15-7030 and 15-7029,
and on July 5, 1977, a Motion for Rehearing was filed by James B. Green,
attorney for Lyle R. Burnham; and, |

WHEREAS, after considering those petitions, the Department finds that a
rehearing should be held;

IT IS, THEREFORE, HEREBY ORDERED that the peitions for rehearing be

APPROVED.
Dated this 23 day of August, 1977.
2 )
aﬁ”& r (, VO, \
c | .. STEPHEN fALLRED

Diregtor

o
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- June 17, 1977

o
( Re: Permit No's. 15-7030 and 15-7029
\J'

1

/

.

‘Delmar Clark
-.298 S, Main '
'(fMalad City, Idaho 83252

[ear Mr. Clark:

Enclosed are copies of the approved Applications for Permit No's. 15-7029
and 15-7030 along with a copy of the Memorandum Decision and Order issued
.on these permits. We direct your attention to the conditions of approval
st 1isted on the fourth page of the Order.

I Be sure to note that a special condition requiring you to install and
| maintain a measuring device at your point of diversion has been placed
| upon your permits. We are enclosing a letter describing different
types of measuring devices approved by this office.

Q /gincerely,

X

M}Boeev D. FLEENOR
Chef, Operations Bureau

BDF:jfr
Encls.

cc: Préiggians and Attorneys
Gw
=
egmu

gmr"’i
Coued
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FEB 21 1978

Department of Waiar Resnurcos
Eastern Bisirict gsise

February 17, 1978

State of Idaho

Dept. of Water Resources
1515 Lincoln Road

Idaho Falls, Idaho 83401

'Dear Mr. Carlson

Enclosed you will find testimony given by Lyle R. Burnham
on the Clark -vs—- Kent hearing held on the 13th day of
January, 1%77.

We are sorry that the testimony was at times very hard
to understand.

We hope that what is here will be of help to YOu.

If there is anything else we can be of assistance to you
please feel free to contact this office.

Sincerely

IS Ror bara. (143

Barbara Colton
Deputy Clerk

be/kt
enclosure

Gy,
Uy,
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in the people above me had all(died there on the property up

FEg %3 1910

Depuitinenl of Waley Desources

#157026 filed by Lyle R. Burnham, Mr. Burnham deépreddntiie
self. Testimony of Lyle R. Burnham as follows:

Lyle R. Burnham sworn

INQUIRER. State your fuli name and address for our
record then, please? | |

MR. BURNHAM. My name is Lyle Burnham, address Box 8
Arimo, Idaho.

Q. Okay you may present any statement you have concern-
ing why you feel éhere is water available, why you wish to
have this particular permit.

 MR. BURNHAM. I, at the time I submitted my application
little water had been diverted from the stream for any use
down from where it come from in my property of any noticable
amount and it's also there on thé property and we've élways
had, since the property,.whét I have is flat there, it'always
the water always went into the ground there after it went on
my property so we all got beneficial value because the water
just naturally spread out from it so more of less a total
amount of that water out of all these streams for the laét,
except it naturally went out over the sub irrigation along,
till 71, where a ditch was put through so it would run all
through, some times this water was a problem, subbing ocut and
getting in the way, prior to that put a ditch in to keep it

from spreading out, oh I guess it was about 12 years ago on

page 1




part of it and then the rest of it ? ? ? build a ditch clear
on through now. I've had been taking it out since then by
-throwing a canvas across the stream and having to pull them

up several times for irrigation.

INQUIRER. Okay so you're actually the last user or the

last furtherest down on the stream that's formed by these
springs, is that correct?

A. Yes, due to the conture of the land normally it
would spread out on my property which is fairly flat, above
me it's always been in a sort of narrow canyon where it spree
out till 71 then water normally would ? ? property till 71
when I built a ditch through there and tﬁen almost a full
stream wonld go through unless I diverted it. It's just goes
across the, several hundred yards ncw the number of ? ?
Clarks property and go ih the Dairy Creek now.

INQUIRER. Okay Mr. Crowther do you have any questions'
for Mr. Burnham?

MR. CROWTHER. Mr. Burnham, have you ever taken any
action as far as maintaining the ditches bringing the streams
down from the spring to your place?

A. No I have not, I'd been trespassing if I would .have

So you've never done anthing?
No.

I see and so all the water that came is just what




flowed off Kent's through whatever means it got there?

A. Yes, for all practical purposes up till last year
-same amount of water got to my place as got to Kents.

Q. Now I think at the trail it was testified that you
came onto the land about 1973 to actualiy take it”over and
run itlyourself.

A. Well see, it wouldhave ? ? 72.

Q. 7272

A. Yuh.

Q. When was the first time you put the dam in the ditch
after you came onto?

. It would have been the first year or 72.
. 722

. Yuh.

. 2?2 72.

A
Q
A
Q. Are you sure if's 72 or was it 737
A
Q

. I see where you testified 73 at the prior hearing.

A. Did I, if I did why I don't think I'l11l make a mistakeg
here or I could go for 72, pay for it by chance anyway but
even prior to 71, see it naturally went onto my property and
'irrigated so it only been a year ? ? we had the ditch in.
Flowed right on through maybe or 1 year maybe 2 years it floted
straight through without getting, went straight through my
property of no use.

Q. Now as I recall the testimony at the trial you and




your father testified that it did pond on your property and
caused kind of a mud hole? | 8
. A. Well, well it was spread out on quite a few acres ]
really and in the spring it was a problem.

Q. And that's why you dig the ditch was to éet it out

of there so it wouldn't create the problem?

A. Right so and then we could just trun it back in when

we wanted it.

Q. And that the ditch was more for the purpose of drain-
ing the land than it was for irrigating it?
A. Well, well it depends on, in the spring it's for

drainage and then later in the summer it would be for irrigation.

r~4

Q. Okay but prior to 7 at least 72 you didn't put a dar
in to irrigate? |
A. Well true but wéter'was already there all the time
irrigating.
Q. Running through the ditch?
A. Right, well spreading out on the property, just wasnp't
any ditch there down below the ? ? part ot 71.
Q. .Prior to 717
. No.
. Prior to 71 it just spread out and was a mud hole?

A

Q

A. ? ? lucrene sometimes.

Q. You didn't mow it where that mud was did you?
A

. Well ? ? later in the year usually and got into a

page 4




little later when Bill was home it was a;problem but just to

work around.

Q. It was a problem and that's why the ditch was dug sd

MR. HUNTLEY. I object, this is argumentatiye. He state
it was for two purposes draining earlier and for irrigation
later it was in the year in the season.

INQUIRER. .I do think we understand the problem that you
on the point that your trying to make.

MR. CROWTHER. Okay, do you know who maintained the dita
and kept the flow cming down Mr. Burnham?

~A. No I never could see any ditch work done on the ditd

Q. You never observed any?

A. Well I will go back in the 20's when my father,
great grandfather had a ditch, diverted that.

Q. Excuse me were you'there in the 20's?

A. I saw the remains of the ditch and I...

Q. Where is this ditch?

A. It went around the side of the hill up there to
divert water up so it came directly onto the property and Mr.
Clarence there, was a ditch there.

Q. You never observed the use of that ditch?

A. No, my father did and he's here to testify to that

Okay, you personally didn't?

No.




\\\\\
o .

1 Q. Up until up until the present time hava you ever
asserted a claim or a specific amount of water for irrigation
-purposes?

A. No, it was always there and so there wasn't any need
to. |

Q; I see. I have no further dquestions.

N G v L W N

INQUZRER. I think I failed to ask you, db‘you have any

o

witnesses that you wanted to call in your behalf?

] | MR. BURNHAM. Well it depends if not unless I have a
10| rebuttal ? ? I don't care, something in giestion and ? ? my
11 | fathers been there and living there since 1912 so if there any
12| question comes up, extablish a point then I'll...
13 INQUIRER. Yes Mr. Huntley do you have any questions fox
14| Mr. Burnham? |
15 - MR. HUNTLEY. Yes. .Mr; Burnham, I have taken exhibit A°
16 | which is the card map and put a larger sheet of paper on and
17 | marked it exhibit B to try to extend this map to more of your
18 | property. Now would you draw where the stream goes onto
19 | exhibit B now from A?

20 A. Comes off where it comes here, goes around this hilﬁ
2i 'goes around the hill there then ditch right along the fence
22| 2 7 normally it would spread out down to here all the way.
23 Q. Okay now you got to be kind of doing so these gentldmen
23 | can see what your talking about. Why don't you stand up hersdg.

25 | Now the stream normally you say went like this around?

page 6




A. Okay. Well normally would have come out here like
this and start spreading out here, spread out here all durin
- this area down here and ? ? this is 12 - 15 years ago and
when my father had the place and he ditched arouqd this hill

and it's made a narrow ditch around the hill like that and

then it still apread out down here like this up til 71 and

then I and my father put together, we ditched over here and
we put it right along this fence line right down here and
this right here would be Réy Clarks right here this would be
half right here or half right here, this would be Ray Clarks

Q. Would you write the word ditch and point a arrow
toward this ditch?

A. Okay this ditch goes right down the fence line.

Q. In the, where was some'diversion, when you first
testified you I wasn't éleai what you said you; you opened
your statement with a statement ‘that there had been no water
ever diverted down to your property, do you mean theredhs
never been any diversions above your property?

A. No there never have been.

Q. How many years have you been acquainted with this

A. Oh since the, I've began to remember 33, 34.
Q. And since 1933 or 34, have you ever seen any diver-
sions put in this stream along the protion of the stream that

flows through Clarence XKent's land?
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ing 220 yards and is that 220 represent of what your estimate

A. Oh well we did have a garden there but of course
that didn't divert the whole stream.

Q. Okay now other than diversion for a garden have you
seen any irrigation by Clarence Kent along that stream by
way of gravity flow irrigation? |

A. No.

Q. And how many of the years since 1973 have you, 33,

have you been back there from time to time?

A. I was usually come back, well I missed one period off

4 years to ? ?, I was there most years and missed a few.

. Q. And when was that 4 year period?
A. It was in 56 through 60.
Q. Now the distance from what is marked a pond here on
the Clarence Kent's land to youf bondary is about how long?
A. Well from the énd 6f the pond it's it's not a

hundred yards. It's only I believe measured on the map,

there's only two, this was most abkbut at most 220 about 200

yards between here and here where it normally flow, in other

WOYAdS. ..

Q. Records showing I'm putting a bracket here and show-

of the distance from the raod to where the stream finally

come onto your property?

A. ? ? Well yuh, it's from here to here, wh it would
be well be a little farther from here to there I guess I

haven't figured out.

&&

Y.
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Q. Okay so the 220 is this distance here to here?
A. Yuh but I'd say it would be less than 30 yards from

-here to here no it would be less than that, no it would be

—

oh half hundred, hundred believe little bit 120 feet say frorj
here to here something like that from here to heré.
Q; Okay now after when did you construct the ditch thats
on exhibit B?
A. Well this down here the first portion of this ditch
was constructed by my father bout 12 - 15 years ago around hd
Q. Okay.

~A. And then it spread out here and .the one I put in was

it extended the rest of the distance down here.

put in 71,

Q. Now you testified at the earlier trial I believe thgt
you've for several years irrigatéd about 9 or 10 acreas did
you? |
Yuh.
Pardon?
Yuh.
Now where are those 9 or 10 acres, would you draw a
dashed line?

A. Be this normal run right in here see where because
I just throw either I put a canvas right across here or right
across here to get ? ? and it just spreads out down here.

Q. Okay now I'm going to put a mark across the channel

in two places and is that where you had canvas dams?
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10 acres that you've irrigated from time to time since 19737

dashed line, Okay starting right there, goes over, comes.

had ever received irrigation water in the last oh say 10

has been the land within that dashed area?

A. Yes.

Q. And starting when did you put those canvas dams thefe?
A. A year after ? ? .

Q. And now would you draw a dashed line around the 9 b%

A; Well be right, take this ditch right down here,

there, down this fence line, be that noirmal low place in

ground.

tha

Q.

Now would it be fair tc say that the only lands

A. Yes that's true.

Q. Okay?

And in the 20's of.anrse there's a stream that went

A.

up across here, come out of here and went right in the cornex

there but that was a long long time ago.

Q.

Now did your predecessors and interest ever have any
interest under that Dan Forth decree of 1929?

A. Interest.

Well were your land pufchased from anybody  that was

Q.

connected with that Dan Forth law suit?

2

?

Well yes my was my great grandfather.

And what laads did he own?

He

Exactly the same I have at the present time.
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-little ditch there.

originally was trying to irrigate the upper @nd there but

that would be back in the 20's ? ? but they didn't use that

Q. Okay would it be fair to say that after he left in
the 20's that there was no actual attempt to '
on the.Bﬁrhham propertys by putting dikes in and any kind of
gravity flow laterals or anything other thah what you testifi

what you've done the last few years, is that correct or not?

A. Well there's always a natural irrigation down there
but there's never, my parents had lived in the house on the
place there I think there in 32 about 32, 33, 31, 32 anyway
I was to young to remember but anyway we did have a garden
there.

Q. Okay then what I'm tryihg to ask is for as other thg
garden, first attempts of pﬁtting of using canvas dams to
divert water out of the stream?

A. Well dad would always go down there with a shovel if
it wasn't going in the right place, shovel out of the way in
one place and into another.

Q. For the garden?

A. Well no just on the ground down there.

Q.

Okay.

But then you're, when your talking about that

ground down there your still talking about that same approxin

10 acres aren't you?

A. Well yuh ? ? about 10 acres there usually ? ? .

irrigate any land

ed

ate




Q. I've no further questions.
INQUIRER. Mr. Kent do you have any dquestions for Mr.
- Burnham?

MR. KENT. No.

INQUIRER. Yes, do you have any?

MR. CROWTHER. Yes. Mr. Burnham regarding the map whicl
you've been looking at and which you've drawn, could you tel]
us who owns the land immediately north of the ditch in that
10 acres?

A. Well that's Clarence Kent.

Q. Could you mark that in it please?

A. ? ? yuh.

Q. So that it goes over that far. Okay now when and yq
say you extended the straight pért along the boundary betwee;
you and Mr. Kent, Clareﬁce Kent then?

A. Yuh.

Q. 1Is ther is there anything to mark physically mark
the division line between your property and Mr. Kents?

A. No, we've, well the fence was taken out.

Q. Are there any remaining post at all or anything?

A. Well, well up on this hill there is where marks
were made from the main post and but on this ditch no, ?he
ditch was run ? ? so we took, a fence was had been down for

many years and we tore out the tore out the posts and then

ditch ? ? .
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I was ditching, I did get of a little bit on this lower .end

Q. Now would you say the ditch was exactely on the divi
ing line or on Mr. Kents side of the line?

A. Well I hwe to admit the real problem was 2 big post
down the end here after we tore it out we dug it and then I
didn't have the mark ? ? ditch down here. I was £rying to
stay oh my side of the line but down here I got wound up on
the wrong post by accident I got over there I'd say about
over 3 feet at any place.

Q. So that the ditch actually though was on Mr. Kent's
side of the 1line?

A. Well after I'd made it but that .was due ? ? they hadg

2 big post down here. I got wound up over here ? ? I been
well it giving him all this property up here ? ? it was...

Q. Yuh but well the ditch'was physically there on his
side of the line? | |

A. Well.

Q. Weére not arguing about property we're not suggestind
you trying to get extra land but jw t where the ditch was?

A. Well when I made it at the lower end here I got oven

by it cause there's nothing to mark where it's showing where

maybe a foot or so on to his property.
Q. Okay and that has been the ? 2?2 ?
A. But the normal stream bed would be way to the insidg

my property ? ? ditch that.

¢ g

I
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| Q. But this became the normal stream bed after you put
2| the ditch there?

31 - A. Well except when it breaks out, breaks out it looks

like this whole stream bed.

<o

Q. Has it broken out since you put the ditch there?

A. Well ? ? this canvas dam well it has once.

- O W

Q. It has once and then you put it back?

A. Yuh when I put a canvas dam it goes down to normal.{.

9 Q. This past summer has there been a pond from the rungf

came out of Mr. Kents?

1A A. Has there been a pond?

12 Q. From his runof caused by his runof?
13 A. Well he flooded me out once last spring when he filled
14| up his dam and then opened it ub and yuh there was quite a

pond down there.

16 Q. Now where abouts was that pond?
17 A. Well it flooded out down in the bottom of here and
18 it even broke out on his over here and broke out on both sid%s

of this ditch.

20 Q. So it went as much on him as it did on you?

21 A. Well on that case yuh but it was quite that was quife
a full when he opened that up wide open with all that water

behind here was quite full there too.

24 Q. Now this canvas dam that you said you put in about

19722
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A. Well it been later than that because I planted alfal

in 72 so it been 73 ? ? canvas dam right there.

y Q. Okay so the canvas dam was put in 73 now can you tel

us approximately what month of the year that thatlwas put inf%

A. Well it
a year; first ? ? just put in a earth dam and diverted it out
and then last two years I put in a, last two or three years n
put in a canvas dams and diverted it for a few days twice a
year this year was ? ? only twice.
Q. This year was only twice?

- A. Yuh.

Q. But the canvas dam can you tell us when that first
went in? Was that the fall or the spring or about when, what

part of the year of 737

A. Well usually, I.? é could I in well in June, just
before I cut my alfalfa a week before I tried to get a littld
water down there sc I could and then let it dry and then cut
it so and it's around the first part of July so it's been the
first part of July somewhere.

Q. At the prewvious hea;ing didn't you testify it was in
.the fall of the year?
INQUIRER.: I think what he's looking for is that first
year when you did... |

Q. First year?

INQUIRER. First year of 73, were you able to get in in

been ? ? took water out of it a couple of times

fa




1| June that year or was it? ?

2 A. Well after I cut the alfalfa I the first year I put

3|-it in I think I just used earth dams for using canvas ones.
4 , INQUIRER. Was that in the fall?
?F? | 5 A. Yuh I used I put partially one in, why I put it in

6 a couple of times it washed out.

7 Q. That was in the fall of 732
8 A. Yuh it's hard to remember exactly.
S Q. And you remember when Mr, Kent first started digging

10| his the reservoir for his system?
i A, Well I believe it was well it been I think it been
12 73 he did a little bit most of he did the next he didn't do
13 | much that one year and then next summer he did most of it.

‘ 14 Q. He started it in 73%? |

i5 A. Just barely yuh didn't do very much, the next summer

16 if I remember right did most of it, almost all of it was dong

17 | the next year after.

%; 18 Q. I have no further...

5 19 INQUIRER. Do you have anything further Mr...

| - 20 MR. HUNTLEY. No I don't.

?i j 21 | INQUIRER. Mr. Burnham do you have anything further you

22 would like to say at this time?
23 A. No I don't think so.

24 INQUIRER. I believe at this time we're ready to proceed

25 to application No. 15029 which is in the name of Delmar Clarﬂ.

@Wj o,
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M. B. Hiller OCT 6 1977
Richard T. St. Clair
ST. CLAIR, HILLER, BENJAMIN, Departmen! &f Waisr Resouces
WOOD & McGRATH, Chartered Eestern District Offics
P. 0. Box 29

Idaho Falls, Idaho 83401

Telephone: (208) 522-2350

Attorneys for Lorraine Kent
and Claude Kent Trust

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO

In the Matter of Approved Permits

No. 15-7025 in the Name of LORRAINE

KENT and CLAUDE KENT TRUST, No. 15-7026 SUPPLEMENTAL
'MEMORANDUM

in the Name of LYLE R. BURNHAM, No.
15-7029 and 15-7030 in the Name of
DELMAR CLARK

N N N/ N o o N N N o N N N

COME NOW Lorraine Kent and the Claﬁde Kent Trust, by
and through their attorneys of record, and submit the following
supplemental memorandum.

At the hearing of the above entitled matter before the
Water Resources Board on the 16th day of September, 1977, testimony
established that Lorraine Kent and the Claude Kent Trust were the
successors in interest to .5 c.f.s. of water from the Northerly
spring to Sheep Creek decreed to Asa Danforth. Further, testimcay
established that Lorraine Kent and the Claude Kent Trust resumed
application of the water right to beneficial use in the summer of
1976. The question arose as to whether the subsequent filing of an

application for permit to appropriate water from the unnamed

cig:?,pprings to Sheep Creek by Lorraine Kent and the Claude Kent Trust
o

s
&

‘Constituted a waiver of the rights succeeded to under the Danforth

Decree.
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The Idaho Supreme Court long ago resolved this question

in Joyce vs. Reuben, 23 Idaho 296, 130 P.2d 793 (1913), and

Newport Water Company vs. Kellogg, 31 Idaho 574, 174 P,2d 602
(1918) .

In Newport Water Company vs. Kellogg, the Court stated:

Appellants assigned as error, the action of
the trial court admitting in evidence, over
objection, respondent's Exhibit N. This
exhibit was a water license issued by the State
Engineer pursuant to Rev. Codes, Section 3261.
It granted to respondent a perpetual right to
two cubic feet per second of water to be
conducted to the towns of Newport, Washington,
and Newport, Idaho, for the purpose of fire
protection and domestic use. Rev. Codes,
Section 3262, makes such a license prima facia
evidence as tc the water right. As the
license on its face indicated that it was
granted for the same system of works and the
same water right referred to in the complaint,
its admission in evidence was not error. By
obtaining the issuance of this license,
respondent did not waive any rights they may
have had prewiously through actual diversion
ard application to a beneficial use. (Citation
Omitted) .

Later in Pioneer Irrigation District vs. American Ditch Association,

50 Idaho 732, 1 P.2d 196 (1931), the Idaho Supreme Court affirmed
its earlier holdings to the effect that application to the State
Water Resources Department did not waive an earlier right to water
established by court decree. In that instance, the Court affirmed
in the Farmers Cooperative Ditch Company, 154.455 second feed of
water with a priority cf April 1, 1905, based cn a court decree,
notwithstanding a subsequent application for and issuance of a
licénse to appropriate 140 szcond feet of water.

In the instant case, the filing of an application to
appropriate by Lorraine Kent and the Claude Kent Trust, does not
constitute a waiver of the decreed amount or priority of water rights

obtained by way of the Danforth Decree. Therefore, the resumption

of appropriation by Lorraine Kent and The Claude Kent Trust would

"MEMORANDUM -2

‘-

i




CLENCY ST. CLAIR (1871-1957)
PAUL T. PETERSON (1392-1967) CHARTERED KETCIUM-SUN VALLEY OITICE
ROBERT W. ST.CLAIR
GILBERT C.ST.CLAIR

STEPREN J. McGRATH
JOHUN G. ST. CLAIR
RICHARD T. ST.CLAIR

IRNER
STEVEN K. TOLMAN D [F@@@\@? R

Law Offices of

ST. CLAIR, HILLER, BENJAMIN, WOOD & McGRATH

CHRISTMAS: TREE BUILDING

FIRST SECURITY BANK BUILDING P.O.1:5 5 NIR DD

MOKTON B. m{g“ POST OFFICE BOX 29 KETCHUM, [DAIIO 33340
WILLIS B. BENJAMIN (208) 126 - 4483
TUEODORE V. WOOD IDAHO FALLS, IDAIO 33401 ’ :

{203} 5222350

&

' ) A “
October 5, 1977 ¥
0CT & 1977
Mr. Ronald D. Carlson Depariment of Viatar Resources

State of Idaho Eastern District Qffice
Dept. of Water Resources

1515 Lincoln Road

Idaho Falls, Idaho 83401

Re: Larry Kent Natural Spring Matter
Dear Ron:

I am sending you a Supplemental Memorandum in behalf of Lorraine
Kent and the Claude Kent Trust; this memorandum was requested by
the hearing officer. I have sent copies to Jim Green, Bob Huntley
and Wesley Crowther.

Sincerely yours,

ST. CLAIR, HILLER, BENJAMIN,
WOOD & McGRATH, Chartered

N

“_u._..-/
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MBH:csr
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BLPORL THE DEPAREMEVT OoF WATER RESOURC«S
‘ OF THE
&IA’L ox ;unno
IN THE MATTER OP THE PROTESTS AGAINST )
THE APPROVAL OF APPLICATIONS FOR ) MOTTON FOR REHEMARING
PERMITS NO. 15-7025 - LORRAINE KENT ) 10 ALTER AND AMEND
AND THE CLAUDE "KENT TRUST; - NO. 15-7026 - ) ! DECISION ‘AND ORDER
LYLE R. BURNHAM; NO. 15~70°9 and lb-7030 - )
DELMAR CLARK =~ #iv. " )
)

i

‘\..y‘.;'h ."».‘-wf_'
RPN RTINS «‘

Gt e i
COMES ‘NOW Delmay Clark, and mowves the Water Resources Board
for an omnortunity to presaent . oral argument, :as well as . anyx
further testimony the Board might:desire, regarding rehearing
. of the Memoi'andum Decision and Order: entered hersin on the ;=
17tk day of June, 1977. The rehearing would be for the purpose
of presenting arguments as to all areas .wherein it is.felt that
the: Decision and Order -is in errox,:including; but not -limited
.td,'the“followingﬁ“V““- e hew T L e n RS T e meakAngy
"+ (1) "“The Conclusion of Law No. 1 is:in error-frin;finding:..thatg;w.{:,-
Clarence Kent "resumed a water right prior to it being taken by
subsequent appropriators.” That conclusion:is.:ih error for the
folldWihg‘reasoﬁskk%#% SR R Ak S < B Oy a;;itt;xg Pt i ey
L2 (R) 77 The water-ri:ht under-the Danforth: Decree-had:beeénss
* “totally abandoned- by Clarence«Kent:and-his predecessors.fox
T panyGt manxrff;‘Years .
(B) " To'ressume’aswater right meaxis to gosback-to use of
»7 g Water right thet had been exexcised:before.. The-testimony-
established that the most use:that. had evexr been: used by =,
" ¢~ Clarence Rent and ‘hjis~.5 pradecessors was -for the watexing of
' a' garden, and thexjefom': the application of .5 ¢fs into an. o
ixrigation system to lrrigate: 160  acres. of land is not a i . y.:.-
I'resumption, but 'fathar is a tctal naw' application of: watexr .. : .-
R 2 new-lands, and the works 3n 1973 also constitute a naw
point of di:version which fequires ‘an. application; “'/

(C) The only provision in the Idaho law for Clarence

Kent to establish a new water right or a new point of diversion

[ T

‘ ) '




i (’;M;wgm?ﬁ;g;;L;;‘ e
i3 +0o make an applicatlon for same, which fact he has not done,
and tharsfore the appl;caticns foxr permit'of Dal Claxk under
Nos. 15 7029 and 15-7030 constitute a taking of water by a
sunsaquant appropriator prior to any legal resumptlon by
Clarenca Kent. |
(2)

zmnds that Clarance Kant was the succeszsor to 0.50 ¢fs under the

The Mamorandum Daclsion and Ordar iz in exror when it

Danfoxthxnacrae~-- the fact was that his maximum right under the
| Decrea, in any event, was 0.25 cfs.
| | (3) 'e Board erred in failing to rule ‘and £ind that the
| watering of livestock by Del Clark since 1928 constituted a
diversion giving him a watexr right for that purpose with date
of priority from 1923. X
(4) The Dacislion and Order is in error in awarding Lyle
| Bﬁrﬁham a permit to develop irrigation on 80 acres at the rata
of é'faetlpar cfs whan, at the hearing, he testified he was aeekingi
ﬁater only for about 10 acres, which woﬁld ha a maximum entitlement
L . of 0.2 cfs.
| (5) That the Decision and Order exrs in falling to regquire
%i | Clarence FKent to place a measuring device or splitting device
at his poxrtion of diversion in orxrder to ascertaln that he receives
no more than 0.5 cfs into a pipe system, leaving the balance in |
the stream channel. |
(6) The Decision eirs in failing to limit the rights of
Clarence Kent to flows awarded his predecessors in interaat.under

the Danforth Decrse from the south (lower) spring, which spring,

under the Danforth Decrese, was divided between Clarence Kent's

; pfedeceasox, H, O, XKent, and Lyle Burnham's pradecessor in intsrest,
ﬁf | Petitioner respectfully requests that this Potition for Rahearimg

be granted and that a time and place be set for the rehearing, with
|

notica L A%) all.p%xtien.
- | RACINE, HUNTLEY & OLSON

"ﬁ

v“‘) IR S B
% “ » Y Robert C. Huntiay, Jr .
e

P. 0. Box 1391
Pocatello, Idaho 83201

1'.

Pl

< o
& VOTION FOR RSHEARING 79O ALTER AND AMEND JFCISIOM AND JRDER -~ .?uqe 2



preserve the priority of use awarded them in the Danforth

Decree. ;

Respectfully submitted this f{: day of October,

ST. CLAIR, HILLER, BENJAMIN,
WOOD & McGRATH, Chartered

% M. B. 1ller
| Attornéys for Lorraine Kent
! and The Claude Kent Trust

CERTIFICATE OF MAILING

I hereby certify that on this 5th day of October, 1977,

;?‘ ? I mailed a true and correct copy of the within and foregoing |
. SUPPLEMENTAL MEMORANDUM on the following attorneys of record: §
f§~. § | James B. Green, Esq |
- Terrell, Green, Service & Gasser

¥ P. 0. Box 4883

Pocatello, Idaho 83201 |

J. W. Crowther, Esq.
Attorney at Law :
60 North Main Street | x
Malad, Idaho 83252 : :

Robert C. Huntley, Jr., Esq.
Racine, Huntley & Olson

|

P. O, Box 1391 ;
Pocatello, Id 83201 i
7 R

M. 8. ﬁ'Iler ?

SUPPLEMENTAL
MEMORANDUM -3
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| BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE
STATE OF IDAHO

IN THE MATTER OF THE PROTESTS AGAINST )
THE APPROVAL OF APPLICATIONS FOR ) MOTION FOR REHEARING
PERMITS NO. 15-7025 = LORRAINE KENT ) TO ALTER AND AMEND
AND THE CLAUDE KENT TRUST; NO. 15-7026 - ) DECISION AND ORDER
LYLE R. BURNHAM; NO. 15-7029 and 15-7030 -~ )
DELMAR CLARK )

)

COMES NOW Delmar Clark, and moves the Water Resources Board
for an opportunity to present oral argument, as well as any
further testimony the Board might desire, regarding rehearing
of the Memcrandum Decisicn and Order entered herein on the
17th day of June, 1977. The rehearing would be for the purpose
of presenting arguments as to all areas wherein it is felt that
the Decision and Order is in error, including, but not limited
to, the following:

(1) The Conclusion of Law No. 1 is in error in f£inding that
Clarence Kent "resumed a water right prior to it being taken by
subsequant appropriators.” That conclusion is in error for the
following reasons:

(A) The water right under the Danforth Decree had been
totally abandoned by Clarence Kent and his predecessors for
rnany, many years.

(B) To resume a water right means to go back to use of
a water right that had been exercised hefore. The testimony
established that the most use that had ever been used by
Clarence Kent and his predecesgors was for the watering of
a garden, and therefore the application of .5 cfs into an

irrigation system to irrigate 160 acres of land is not a

resumption, but rather is a total new applicaticn of water
to new lands, and the works in 1973 also constitute a new

point of diversion which requires an applicaticn.

‘?1rg (C) The only provision in the Idaho law for Clarence

Kent to esteblish a new water right or a new point of diversion




istcs
is to make an application for same, which fact he has not done,
and therefore thelapplications for parmit of Del Clark under
Nos., 15-7029 and 15-7030 constitute a taking of water by &
subsequent appropriator prior to any legal resumption by
Clarxence Kent. g
(2) The Memorandum Decision and Order is in error when it

finds that Clarence Kent was the successor to 0.50 ¢fs under the

Danforth Decree -~ the fact was that his maximum right undez the

Decree, in any event, was 0.25 cfs,

(3) The Board erred in failing to rule and find that the

watering of livestock by Del Clark since 1928 constituted a
7 diversion giving him a water right for that purpose with date
;x of pricrity from 1928.

(4) The Decision and Order is in error in awarding Lyle
Burnham a permit to develop irrigation on 80 acres at the rate
of 6 feet per cfs when, at the hearing, he testified he was seeking
water only for about 10 acres, which would be a maximum entitlement
of 0.2 cfs.
{5) That the Decision and Order errs in falling to require

Clarence Kent to place a measuring device or splitting device

at his portion of diversion in order to ascertain that he receives

no noxe than 0.5 ¢fs into a pipe system, leaving the balance in
the stream channel.
(6) The Decision errs in failing to limit the rights of

Clarence Kent to flows awarded his predecessors in interest undex

the Danforth Decree from the south (lower) spring, which spring,
under the Danforth Decree, was divided between Clarence Kent's
predecessor, H. O. Kent, and Lyle Burnham'’s predecegsor in intereat.
Petitioner respectfully requests that this Petition for Rehearing
be granted and that a time and place be set for the rehearing, with

notice to all parties.

% RACINE, HUNTLEY & ex.sonj

7
%
755, Robert C, Huntley, Jr.
(5 P. O. Box 1391
G Pocatello, Idaho 83201

MOTION FOR REHEARING TO ALTER AND AMEND DECISION AND ORDER - Paga 2



I HEREBY CERTIFY that a copy of the foregoing Motion was mailed
'this 24th day of June, 1977, to the following parties of recoxd:

J. W. Crowthar
60 North Main
Malad, Idaho attorney for Clarence Kent

Laxxy Kent
2222 Oak Trail Dr.
Idaho Falls, Idaho

Lyle Burnham
Arimo, Idaho

Robert C. Huntley, or.
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atiached harsto, and which decisisn reads, in pare, as follows:



At page 431:

"Altheugh framed in the language of abaadenment, appellants®
princiyal arqummnt in this appaal cnncmrna nok only ithe
doctrine of akandonment but lilewise che gquasgticon of
statutory forfelitura. Thim dactxina, althaug& similag -

Lo avandonment, invnlvas chn?actariaﬁirm a? zisnificant
JiZfarance which must e Lorne in miad ia yesolving this
and similar digputas addremssing the rmlunquinhmang cf
€¢¢xaed watsr rights,

“Abandoaaant is n common law concept invelving the .
concurreaca of an intsation 0 ahandon and the sctwal
relinguigiment or surrender of tha wateX. Tlghte . 93 CeJeBes
L Waters $193, at 3943 Wisl, 1l Wster Zights in the Hastern
Staten, 5347 (1911}, It is not dependant necessarily
npon langeth-of tizes but upom ths essentisl olomank of
intant. ”mmtﬂﬂ Ve ”Mlig 83 Idahe 525, m‘s,.:":;m'e«
P.ad 1009 {1844) s Union Grain & Hlavator Co. v. ﬁeCammm'
Ditah Co., 41 Idaho 316, 240 P.. 443 (1223); 8k, Jeha.:
0 xTe CB. Ve Danfoxth, 30 idako 313, 298 P, 385 (Lazl};
Chill v. Jarvis, S0 Idaka 531,.298.2..373 (1231} o
o Smitdhy Land 0o, we Purhiman, 38 F. Supp. 647 (1241).
Such intent may be avidenced by noa-nsa For a- sﬂhstumhiml
poried of time Dut mere non-use 18 not per se abandowms:
wial, supza, T58%. In contrast, the doetrine- of'iarfaitnzn
-+ is predicated wpon a atakutory deciaration that all rights
to use watar may be jost wners an appropriator fails t@
| Dak® CEn®sicial U8 O) the WALSL 20X & SELALULOXY pericd
yogardiess of tne intent Of the aporopriator. 93 C.d.S.
Vaters §193; wial, supra, 95714f Last Sica Canal % Irx‘
- Coa V. U.8.y 76 P, Supp. 838, 339 (Ct, Claive, 1248)¢"
DU Hammsomd w. Jonnson, 58 P. 24 894, 89% {uUtah 1937). xa
Idaho this conceapt i3 sat forth in I.C. $42-222(2}. v The
- effact of that provision 1a that an apprepriater whe
- fails to apply nis warer xight 2o a baneficlal vas for
7 a continucus 2ive yaar'yezio& is regarded as having lost
i  3ll riches to the use ¢F ouch water. . Althewgh tha -
Terms ahan&onmmnt and forfaitsre have often been useﬁ
by this Counrt intszchangsalbly zee,. Hodges: v. Terail . '
. Creak Yzrigation Co., 7& Idaho 10, {cizing cases), thn caaw
e Carvingteon v. Crandall, suprs,. at 532, mahkes it clear
+ithatg - they ars 4isztinct lapal coacepts and should he
considaxad as such. ¥o recoynize that this Court: Rass
o in the past fallad to indicate this diZfssence in addres—
- siag cases involving water rights: disputse,..: NHevertheless,
2 we deam it espential for this and otheyr futurn cases
- of a sisllar natuzre te keep btha.soncepis of abandonme
" and statutory forfaliture, and thaly appLiaaﬁion, diatinct.
r (wmphaalq 1np911@6) *EUOTH . phes . b b

.{ai The ‘testimosy ls undispuied that since-the 13308,
non» o» tha “acyla undex, tua Danforth Cacree or thsizr succoessors

havw.gﬁeé the waters, the non-use being Lok many years ia exsess

sf the five ysars mquixand_foz',forfaum, R

Iin fac@, fxam 1929 to the date o2 this heearing, Lorraine Eant angd |

c1anén Lwnt Trust zade. no use- of thelzs water axcept zcr'qnxdaning, and
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“aSeq specific taxt of I.C. 4”»2a2(2) at kaqc ﬁ M*rein.
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Claronce Rent made no use of his wataxr prleor te 1972, oxcapt
for gardening, up to 1542, with no uvae batwean 1942 and 1949,
thaen four yeaxs of gaxdening from 1943 to 1932, and then a period

of 1% ysars of total non-uas occuxzad frem that tine up until

1971, tbe e2fective dats of tie Act raquiziag applicatioms .

fox usu of watsr.,
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A3 to the Lyls ammhm right nndax t&m Daafarth ‘ﬂm,

2 i3 clsar that there has naver bm any m m&m

excapt oz what spread oud nawmlly on abeut 10 amu oﬁ
x | ground, until about Sevea years aye when he am‘w& m&kinq , |
‘"' soxe divexsions for, again, the, Bae A9 acyes oﬁ grmm&,

which vonid be a maximun usagR o£ 0 z c-ag e s - |

..'., ‘,.‘

.« 4 "'-- B adiad .', .,.a ,,-‘n Mae A
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| - %he Clauds and Lorralas Xent Truet mt ua&d water 5.:: |
3.956 for & ona-ac¥e gardea, which was 37 years age, and which |
would hmm ‘preserved.a pazisum entitlesent. o# 0.02 cfe even F
i the time lapss had not ocsurred. ... .. .. ., o T o
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. {8y “"‘m:m ia é s-..dlic:t in tiw avi&am a,s tc
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wheiher. Clarenca Eent has mde any . aimaima 2 ox, what}mr hia )
vatering was unazely snka—ﬁyrzig&um. amz tiw Fag:inq Bearﬁ
| will have €o. resolve thm. mﬁlict. ""ha cxe&ih‘m av:ldonm

'." W \v N
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ia mz tme wares no mmaim. clamma Rmm mt&ﬁa& .
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...._. s, e emiame —at

thoxmwb@m ammmpwmm stmmmar
two times in a couple of the sumers, but' it 1s el Lear. thm:"'

all other parsons who ware in a goaiuen to ohwm BEVHE
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zmw thase damz, and ii: ia cl@m: that he bhad no latwal &ite!ms o

X
)

cmstmm (-] ta.‘m tl'm 'amm iim apsuming that: tm Bmxd

-

rogsolves ..hat quastion in £aver of him, ths maxim mz aim " R - f
temtimny will supPort would be ixrigatiom of a strip gupg S-r SIBE
yards long and about & to 7 rods wide on ons 3ide of the -7 0TI

strasm, and 4 rods wide on the other sids of ’tha ’utmam}-"er m TR
ares of 3 amsy ox a pmmmmti@n of watex z‘ighta '&o ‘t}w T
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%3 extunt of N.08 ofis,

g
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vater &vallable fox tha 9.13 cfs nea. Clmrk Waw in M:
HANE OF PANIY | ANOUR® OF RIGHT

Pel Claxk . 0.03 for steck watex = &. vasge since 1928

%

. {a) It 4s undiapumd that 991 t:laxk mlma tmﬁ t}\m
k«nezita of sub-irriation on about.3 acres of ground since.
1938, which @numa bhim t:: 0.0% cfa wh.i.ch ks now wishes to
pPoysically divert pursuant. to trm Appncation., ‘ ,

Likewlae, Del Clark haa had stock water righta by way of
mﬁcial_um. by livestock all aw;::gx;ﬁ: ;Qfa b‘a;@lat_!‘?i_fagg}gﬁ
in the fall since 1833. o
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_Undaer. tlw Avendale case {a mgy of which we. will fumuh
a3 3008 as. we raceivs m ::istria& Court npiniw) . ia has :
hm hald that watmxinq o:E uvaatock aimtly from a ﬂtm ) i
iz a henaficlal usa, which ecmtimm a watex right. . | .

M | T
KRS RO RO

s ﬁmvex, should tue Doaxd fasl thers is a pmz.w with

| that type oﬁ ﬁiwxaim, mz t::.axk will mu an acm:ﬁ.

divmm aad astahuah a pomi oF. & waming trough for tba
éivanim oﬁ thes 0 03, #fﬁ Em mqmma far hig mtm
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E‘Apyllmmn Nc, | 5-?029, t}m mccxd asmushinq the 2o11wiag

waximus sxisting watw rights M amilabuity of wvaters
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Del Clark "7 0.04 for domestic purpimes - w.’ mn@& 'mm 1928

LY Mg s ety e
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N . PEE

| SR “ b, Applieation 187029 °
Dol Claxk:: . - . 0.06 fer irrigation - .. . 8. Sub-irvigation
: . sinca 192328
be Applicakion 15~7029
8y diversion works
Lyle Busnham 4 070 0T GLahas Tharendo Ta, Diversion -in. Anel
Gepra O hlieb sy 0 LR g nEnua o o0 b, Application: 13-1024
Loxzaine Kent and . . .. | :
Clavds %eat Trust '~ 8,50 777 70 s, Appliecatien 13-7023
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of approximately
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e mbove hatal max&mum Lrawabla clnlwa sy tha xoux paxti@u

Involyed of ﬂ.q? L34 ﬁoﬁs nos uh llia rhﬂ‘th-v w"-~am, baaed
on the Suguast £ aw-mmaaurmd ak 0 ﬁ?ﬁ at tﬁa Larrainn an& clauda
Yent Trush nrcpaxty, leaving still unaypxoy:iJuau xatarn 02
5.086 cfa ovar ana nbava all vnlia claima au.tnat wima @ﬁ
YRR, | |

In yravi&ing thn Boara with taa fozaqainq tﬁblﬁ, we would

point ou& that tha damastia watar *ight oﬂ 9&1 CXaxk is

95taalisusﬂ by ﬁivmrsion an& mgpl&cation to benaficiai ﬁsa .

lgtiar te 1971, anﬂ.wma aaczaad ta him in t“a decimion eﬁ ﬁnﬂqn

P

vargravuw, aﬁ was ati nlatad 1nto ﬁV*danee.

R . -
el e

”urtharnnra, tna 119$$t0¢% rig%k of Bel cza:* alwa dataw

-

Zxom. 1933 by actual aﬁz&ication to b&nmficial usa, an& both

‘-n‘ nu-A-

gbf ﬁuﬂﬂ@ ¢laims havu prioxitg avmx any claims aﬁ any uz tha

T4 9
B &1 a\ .

thax partias bacauaa thﬁy wars a%ilizaa ana axaxuiss& ia all

-

cases during ﬁiva«yaax foxﬁﬁituxm pazicﬁs hy tha othmr p&xtias,

'»u. I.-».‘_,_'.‘_. A

and the law is thaﬁ i a forfaitvxa pariod has ccc4xrwﬁ &mﬁ duxing

NS e

at Anterval anoth@r aypxcpriation taksa placm, thm fcrfaitiag
party cannot rsestablish his righ unawr an.aax;imx devrse in

derogation of that intazvaning agpzantiati-on.,~

P
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Ye uxtamr dispote that Clarsnva Xent has astablished by

his testimmny ANy prmﬁuxistimg water right even to tha 0,04

M Eadiel et s+ e

ﬁfa fex 3 acraso L€ we uaﬁaxutocé hia teatimawv o

t&are was no zaatamnny ahawing any éivaxaica.by'placiag>ﬁixt

dans in %h@ atzaam'&urAng any'paxﬁicular ysarm pziax tm«lﬁ?l, and the
nye @2 @arth ﬁama aft@r 197l.wuu1& ba mf n@-affm@ttha&ams@

PR I e A
AR S

K
's)t ‘ll-~~~ \.o.f a

xt 13 tawbevfurthax aatad thaﬁ.CIaranca.Ka&z’s-uwN§taatim@ny
claaxly"e@%ablishwa a toﬁal abanamnm@at as wall.am ﬁarfmitar@

of ﬁll waﬁarm-minea 192? ezaam& pomsibly for th@'naxﬁw% p&@ﬁr~
and vvmn tbm.qaraamsylot wam mbanﬁanﬁd and fmrfeitm&'f@r NOR-VUBH

since: 1?“2.
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- With rospect to tha clalm of Lyla Buxnhae, he nragsented
no tastimony of any intant o conmtxuct‘any irrigstion syastem

oz any finanei@l ability to consiruet aany livigation avstem Joz
any acrsage in axceas of 19 acres, and tharefore, aithough

his claim iz for many mora acrea, aAny granting of an application
should be limited ¢o 10 acres.
COHCLLSION

Cadd

e al e
U

. The testimony sstablishes that Dal ngrxg aa_@ﬂy;iqg

’ e

right. by diversion and application to beneﬁicialvuaélpfié;ato
1371 fox the claim of 0.34 ¢is for demestic water, and 0.93
cig for stock wator, and that claim gggnzézbg_cpnfiraﬁﬁ!bfm,

¢

grantiag of m :,awucﬁii?’%-. [
i@ICothxﬁét th@virziqg@&éﬁ;ﬂéfiii?$¥?t$;tég%;;_agfm§.pﬁ

treigated land, entitling him to 0.08 cfs thersfar, which
smount of watar ia avalluble {n t3e strean fos sppropristien,

- gn&hthmxaﬁéra hig.apyligatian_ﬁor aJ;9ta§ 02_9,;3wg:$;s§§uld

A

be granted in full. | o | ' o .
R S (A " : wLpsa ATeln

-t o P

Respsctfully aﬁbm&ﬁﬁéd, |

e ¥
¥} VoL L e
v . e e . . ey e DL R A B A N P L I
. U . .o .. . d e A ‘ 0 Palicialicgat
o A. T T BRI s VL IE L UUETIE WIMRTR e
i (% “wh apete, e e st L . . . . P . . :
wn? S -.aq_‘ :'« -' Lot ' § PR e T AT v g s f*:'? 1. . )..':_ DR T LY S e LT R T TR S TR g o U m.
A R A e e R R R I Y R L RO O R B A R A R ] i eI
v “atm T e Al RLRH O 4 I SO AR

BY |
ﬁi}“m’ W ?ﬁaﬁlﬁa‘ ‘ Rohere C. HW’%& N
Iﬁc- 42’223(3} "';~:"='-... d e tes L BTN o iy e T .

"a1l rights to the use of watar aceuired undaxr-this
<o Ehapher or otharwisze shall be lost and Zopfeited by :
‘a fallure for the term of five (3) vears to apply-iz™

to thae beneficial use for whish 1t was appropriatel

and when any right te the use of water shall be lost

threugh pon-ase ox forfeiture such rights to such

watey ohall rTavert to the state and bs agalz subject

£o apprepristion under this chaptar, Provided, further,

that uron propsr showing bsfera the dirsctor of the

depazeoent, of water rasources of good aad sufllicient

rasson £or non-application to bensficial uzse of such<-™

water for such term of five (5) years, the dirsctor

of the department of water raasources is heraby authorized

to grant an extension of time extending the time for

Pmr?aisure of titlas for non-use thersoi, to 3uch wabters
=, - for a pexricd of net to excesd fiva (5) additional

YOALT. o o LT e

. -, . PR . . . .
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M. B, Hiller

Richard T. St. Clair

ST. CLAIR, HILLER, BENJAMIN, v .
WOOD & McGRATH, Chartered .

P. 0. Box 29 - -3

Idaho Falls, Idaho 83401

Telephone: (208) 522-2350

Attorneys for Lorraine Kent
and Claude Kent Trust

BEFORE THE DEPARTMENT OF WATER RESOURCES -
OF THE 8
STATE OF IDAHO .
In the Matter of Approved Permits ) 2 f
No. 15-7025 in the Name of LORRAINE ) MEMORANDUM BRIEF IN L
Y SUPPORT OF APPROVAL i
KENT and CLAUDE KENT TRUST, No. 15-7026 ) OF APPLICATION FOR B
) PERMIT NO. 15-7025 .
in the Name of LYLE R. BURNHAM, No. ) | ;|
) =
15-7029 and 15-7030 in the Name of ) N
DELMAR CLARK ) |
) »
bod
COMES NOW Lorraine Kent and the Claude Kent Trust, by %

and through their attorney M. B. Hiller of the firm of St. Clair, .i
Hiller, Benjamin, Wood & McGrath, Chartered, Idaho Falls, Idaho

and submits the following points and authorities in support of the
approval of Application for Permit No. 15-7025.

A chronology of the material facts presented the Depart-
ment of Water Resources at the hearing on January 12, 1977, is as
follows. On June 5, 1928, the District Court of the Fifth Judicial
District decreed to Henry O. Kent and James Burnham a right to the
perpetual use of waters from the Southerly spring arising in the
Northeast Quarter (NE1l/4) Northeast Quarter (NE1/4) of Section
Twenty-three (23), Township Eleven (11) South, Range 34 E.B.M. to

the extent of .5 c.f.s., with a priority date from June 1, 1914,

MEMORANDUM BRIEF -1
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Asa Danforth was decreed a right to perpetual use of .5 c.f.s. of

water from the Northerly spring arising from said situs. The

use was described for irrigation and domestic purposes. During

the years 1950 through 1973 water was diverted from the Southerly

spring for domestic purposes only, and not for irrigation. Mr.

Clarence Kent succeeded to the interest of H. 0. Kent prior to 1973.

Lorraine Kent and Claude Kent Trust succeeded to the interest

of Asa Danforth. 1In 1973, Mr. Clarence Kent began diverting water

from the Southerly spring and in 1975 installed a plastic pipeline

to collect water from the Southerly spring and transport to a pump.
On February 5, 1976, applicant Lorraine Kent and the

Claude Kent Trust made application to appropriate .50 c.f.s. from

tributaries to Sheep Creek for irrigation purposes. On June 17,
1977, applicant's application for permit was approved subject to the

right of Clarence Kent to divert .50 c.f.s. of water with a priority

date of June 1, 1974. Applicant submits that the Department of
Water Resources errored in recognizing the priority claim of

Clarence Kent in excess of .25 c.f.s. of water.

ARGUMENT

1. Contrary to the testimony, the Water Resources Board
in the Memorandum Decision of June 17, 1977, held that Clarence

Kent "resumed" a water right to .50 c.f.s. from the Southerly spring

in 1973. This finding is in error inasmuch as Clarence Kent

succeeded to at most .25 c.f.s. from H. 0. Kent his predecessor under

the Danforth Decree. Clarence Kent's resumption of appropriation in

1973 was ineffectual to establish a right to water in excess of

.25 c.f.s., inasmuch as the only permissible method for establishing

a new water right in 1973 was through application under the provisions

of Idaho Code §42-201 et seq.

Lo
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2. Contrary to the claims of Lyle Burnham and Delmar
Clark, the Department of Water Resources correctly found that the
testimony presented at the hearing established no appropriation
to beneficial use of water from the Southerly spring by Lyle Burnham
or Delmar Clark at any time prior to February 5, 1976. To the

extent that Lyle Burnham succeeded to the .25 c.f.s. water right

awarded James Burnham pursuant to the Danforth Decree, such water

right was abandoned and forfeited by Lyle Burnham and his predecessors
through non-use,

Abandonment is a common law concept involving the concurr-
ence of an intention to abandon and the actual relinquishment or
surrender of the water right. It is not dependent necessarily upon
length of time but upon the essential element of intent. Such intent
may be evidenced by non-use for a substantial period of time,

Gilbert vs. Smith, 97 Idaho 735, 552 P.2 1220, 1223 (1976). It is

established that a water right in Idaho, although affirmed by court
decree, may be abandoned and subject to subsequent appropriation.

Idaho Code §42~-222 (2); Gilbert vs. Smith, id. at 1223.

The doctrine of forfeiture is predicated upon a statutory
declaration that all rights to use water may be lost where an
appropriator fails to make beneficial the use of the water for a
statutory period regardless of the intent of the appropriator. In
Idaho this concept is set forth in Idaho Code §42-222(2). The effect
of that provision is that an appropriator who fails to apply his
water right to a beneficial use for a continuous five (5) year period
is regarded as having lost all rights to the use of such water.

Gilbert vs, Smith, id. at 1223.

3. In the event the Department of Water Resources affirms

its decision recognizing a water right in Clarence Kent in the

MEMORANDUM BRIEF -3
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amount of .25 c.f.s., or any other amount, the Department should
require installation of a measuring device at Clarence Kent's ,;
place of diversion so that the amount of the appropriation may be
ascertained,

CONCLUSION

In view of the testimony presented by all parties to
this action, it is manifest that Clarence Kent did not establish
an appropriation to beneficial use of water from the southerly

spring in excess of .25 ¢.f.s. The other applicants Lyle Burnham

and Delmar Clark established no appropriation to beneficial use of
water from the southerly spring.
Therefore, the application of Lorraine Kent and the

Claude Kent Trust should be approved subject only to the Clarence

; Kent priority of June 17, 1977 to appropriate .25 c.f.s. of water

. from the Southerly spring. | §
1; E | Respectfully submitted this /¢ day of September, 1977. | ‘8

ST. CLAIR, HILLER, BENJAMIN,
WOOD & McGRATH, Chartered
fﬂ

S

M. B, Ailler
Attorney for Lorraine Kent
and the Claude Kent Trust

BY
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F e
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M. B. Hiller
Richard T. St. Clair
ST. CLAIR, HILLER, BENJAMIN,
WOOD & McGRATH, Chartered
P. 0. Box 29

Idaho Falls, Idaho 83401 1978
Telephone: ~ (208) 522-2350 MAR 16
Attorneys for Lorraine Kent Department of Vi st o2s

and Claude Kent Trust Eastern District Office

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO

In the Matter of Approved Permits
No. 15-7025 in the Name of LORRAINE i

BRIEF IN OPPOSITION v
TO BRIEF OF CLARENCE -
IS_E_]‘.\]I ' - ‘s :

15-7026
in the Name of LYLE R. BURNHAM, No.

KENT and CLAUDE KENT TRUST, No.

15-7029 and 15-7030 in the Name of
DELMAR CLARK

N S N S N o N S N N N N N

COME NOW Lorraine Kent and the Claude Kent Trust, by and
through their attorneys of record, and submit the following
Memorandum Brief in Opposition to the Brief submitted by Clarence
Kent on the 10th day of November, 1977.

Applicants Lorraine Kent and the Claude Kent Trust object
to the mischaracterization of testimony before the hearing officer
of the Department of Water Resources and the conclusions therefrom
as expressed in the recent brief filed on behalf of Clarence Kent.
At the very outset and throughout the several hearings in this
matter, the appropriation and use of the springs which are tribu-
tary to Sheep Creek were shown to be non-continuous, intermittent,
and infrequent by all parties having an interest therein from and
It was further

after the Danforth Decree announced June 5, 1928,
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evident from the testimony of all witnesses, that what little
use was made of the water from these springs, such use was
prior to 1950 and subsequent to 1972,
It is eminently clear that Clarence Kent seeks to
ectablish a claim to all the waters of the Northern and Southern
Springs solely by virtue of his appropriation from a reservoir
constructed in 1973, into which both Northern and Southern Spring

are comingled. However, the only claim of Clarence Kent having

any support at all in the presented facts and law, is to an amount
not in excess of .25 c¢.f.s. The support for this claim lies in the
decree of .5 c¢.f.s. to Harry O. Kent and James Burnham from the
Southerly Spring, one-half (1/2) of which passed to Clarence Kent
from his predecessor Harry O. Kent, and the other half to Lyle

Burnham. In 1973, Clarence Kent resumed his use of the .25 c.f.s.

interest by appropriation and use of the water. However, from and
after 1971, the sole method of establishing a water right in the
State of Idaho has been by virtue of the filing of an application
for a permit with the Department of Water Resources, which admitt-
edly has never been done by Clarence Kent. Therefore, if the
Department is to recognize the doctrine of resumption, the maximum
water right to which Clarence Kent is entitled, by any stretch

of the facts or law, is at most .25 c.f.s. from the Southerly
Spring. If the Department is not to recognize resumption in this
instance then Clarence Kent has no recognizable claim to any water
from the springs.

Lorraine Kent and the Claude Kent Trust take issue and
deny the contentions in Clarence Kent's recent brief that Claude
Kent "turned the entire flow of the Northern Spring into the stream
with the Southern Spring in 1938 or 1939," advised Clarence Kent

"eo ahead, it's a cinch, I'm not going to use it," or that

%BRIEF IN OPPOSITION TO

jﬁ?RIEF OF CLARENCE KENT -2
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Lorraine Kent stated to Clarence Kent "that's fine, we always
intended that you should have it.' To the best recollection of
these applicants, the foregoing quoted remarks were not presented
as testimony at any of the hearings in this matter.

Attached hereto, and incorporated herein, are Affi-
davits of Lorraine Kent and Sidney Kent, specifically denying and

rebutting the foregoing remarks. Moreover, these applicants sub-~

mit that the true "intent" of Claude Kent was to resvie utilizat-

ion of the Northern Spring in the summer of 1974, but for the
untimely death of Claude Kent.

Lastly, it is submitted that applicants Lorraine Kent
and the Claude Kent Trust resumed use and appropriation of waters
from the Northernly Spring simultaneously with their Application
for Permit No. 15-7025 in the spring of 1976. That if the Depart-

ment of Water Resources intends to apply the de¢ctrine of resumption

to the resumption of Clarence Kent's Danforth rights in the spring

of 1973, it is equitable and just that the Department of Water

Resources also apply the doctirine of resumption to the resumption

of their Danforth rights by Lorraine Kent and the Claude Kent Trust
in the spring of 1976. Prior to the filing of this brief, applicants
Lorraine Kent and the Claude Kent Trust submitted a Supplemental
Memorandum to the Department outlining Idaho Supreme Court decisions
to the effect that the filing of an application for permit does not
constitute waiver or estoppel as to an earlier right established
by court decree.

Therefore, having rebutted the mischaracterizations
found in the brief filed on behalf of Clarence Kent, applicants
Lorraine Kent and the Claude Kent Trust respectfully request the
Department to either (1) modify its Memorandum Decision and Order

of the 17th day of June, 1977, reducing the priority right of

BRIEF IN OPPOSITION TO
BRIEF OF CLARENCE KENT -3




ﬁﬂh Clarence Kent to .25 c.f.s., and affirm as modified, or (2)
v

find that applicants established a resumption of their Danforth

decreed rights to .50 c¢.f.s. of the Northern Spring with priority

of June 1, 1915,
R/

Respectfully submitted this ’day of December,

1977.

ST. CLAIR, HILLER, BENJAMIN,
WOOD & McGRATH, Chartered

BY 7 g M Gl

Rlchard T Sth Clair
Attorneys for Lorraine Kent and
the Claude Kent Trust

- CERTIFICATE OF MAILING

I hereby certify that on this 21st day of December,
1977, I mailed a true and correct copy of the within and foregoing
BRIEF IN OPPOSITION TO BRIEF OF CLARENCE KENT to the following
attorneys, prepaying the pastage thereon and depositing the same
with the U. S. Mail.

Ron Kerl, Esq.

Terrell, Green, Service & Gasser
P. O. Box 4883 |

Pocatello, Idaho 83201

J. W. Crowther, Es1
Attorney at Law

60 North Main Street
Malad City, Idaho 3252

Robert Huntley, Esq.

Racine, Huntley & Olson, Chartered
P. 0. Box 1391

Pocatello, Idaho 83201

oy W&;

Richard T. St.

Mfﬁﬁﬁwm

BRIEF IN OPPOSITION TO
BRIEF OF CLARENCE KENT -4
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“M. B. Hiller R

Richard T. St. Clair MAR 16 1978
ST. CLAIR, HILLER, BENJAMIN,

WOOD & McGRATH, Chartered Dopatment of Water Resoyreag
P. 0. Box 29 : EmmmDEMﬂOMM
Idaho Falls, Idaho 83401
Telephone: (208) 522-2350
Attorneys for Lorraine Kent

and Claude Kent Trust

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO

In the Matter of Approved Permits
No. 15-7025 in the Name of LORRAINE

AFFIDAVIT
KENT and CLAUDE KENT TRUST, No. 15-7026 | ‘

in the Name of LYLE R. BURNHAM, No,
15-7029 and 15-7030 in the Name of
DELMAR CLARK

)
)
)
)
)
)
)
§
)
)
)

STATE OF IDAHO )
County of Bonneville ) oS

COMES NOW Sidney Kent after first being duly sworn
upon oath, deposes and says:

1. That affiant has been the Lessee of the property
owned by Lorraine Kent and Claude Kent out of which the springs
at issue in this matter arise from 1970 through the present.

2. That during 1973 through May 1974, affiant
and Claude Kent discussed the reservoir constructed by Clarence

Kent, and Claude Kent never indicated that he wanted Clarence Kent

to have waters from the Northern Spring.

AFFIDAVIT -1

MEROFL




3. That affiant and Claude Kent discussed the
reservoir and diversion of Clarence Kent in the spring of
1974 at the location of the reservoir, and affiant recalls
Claude Kent stating "we ought to start using the water
again."

4, That affiant and Claude Kent did not make
further plans to divert and use the waters from the springs
thereafter because Claude Kent passed away in June of 1974.

Further affiant sayeth not.

DATED this [Q&’ day of December, 1977.

. | Sidney Kent

/
é | Subscribed and sworn to before me this Zd = day of

December, 1977.

| Notary Public apr

E | - Residing at Idaho Falls, Idzho
. . ' Commission Expires:
(SEAL)
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M. B. Hiller
Richard T. St. Clair MAR 16 1978
ST. CLAIR, HILLER, BENJAMIN,
WOOD & McGRATH, Chartered
P. 0. Box 29
Idaho Falls, Idaho 83401
Telephone: (208) 522-2350
Attorneys for Lorraine Kent
and Claude Kent Trust

Departinent o Vitiel . .50Urces
Eastern District Office

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO

In the Matter of Approved Permits
No. 15-7025 in the Name of LORRAINE

KENT and CLAUDE KENT TRUST, No. 15-7026
AFFIDAVIT

in the Name of LYLE R. BURNHAM, No.
15-7029and 15-7030 in the MName of
DELMAR CLARK

N o o N o N o N a o N Nt ot

STATE OF IDAHO )
County of Bonneville ) °5

COMES NOW Lorraine Kent after first being duly sworn
upon oath, deposes and states:

1l. That affiant is the widow of Claude Kent and the
applicant in Application for Approval of Water Permit No.' 15-7025
filed bafore the Department of Water Resources for the State of
Idaho.

2. That affiant is familiar with the recitation of

facts contained in the brief fiied by counsel for Clarence Kent

with the Department of Water Resources on the 10th day of November,

1977.




3. That affiant recalls certain conversations with
Clarence Kent prior to the beginning of work on the reservoir,
and affirmatively states that affiant never advised Clarence
Kent that he might have or appropriate the water from the
Northefn Spring mentioned in the Danforth Decree.

4, Affiant further affirmatively states that affiant
and her former hushand Claude Kent never intentionally
directed the water flowing from the Northern Spring mentioned in
the Danforth Decree into the flow of the Southern Spring.

5. That affiant and her former husband, Claude Kent,
never intended to abandon and give up, any rights to appropriation
and use of the waters from the Northern Spring awarded to them
and their predecessors under the Danforth Decree.

6. That atffiant was present at certain hearings in this
matter at which Clarence Kent gave testimony, and to affiant's
best recollection, neither Clarence Kent nor any witness testified
that affiant had stated at any time to Clarence Kent ''that's fine,
we always intended that you should have it.'" Had this testimony
been presented, affiant would have denied it at the time, and
presently affirmatively states that the comment was never made by
affiant to Clarence Kent.

Further affiant sayeth not.

DATED this Agzg’day of December, 1977.

e
4%1/“ ARA AL, / V&1

Lorraine Kent

Subscribed and sworn to before me this ZQ% day of

December, 1977.

L_hﬁ%ﬁﬂﬁbéaﬂz
Notary Publigwfor{/Idaho

Residing at Maho Falls, Idaho
Commission Expires:
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TO

DATE

"Boise, Idaho

"Re:

Law Offices of

ST. CLAIR, HILLER, BENJAMIN, WOOD & McGRATH

CHARTERED
FIRST SECURITY BANK BUILDING
POST OFFICE BOX 29
IDARO FALLS, IDAHO 33401
(203) 522-2350

MESSAGE

State of idaho

Department of Water Resources

Statehouse )

83720

Lorraine Kent and Claude Kent
Trust - Water Permit

Gentlemen:

Enclosed please find our Brief in

~Opposition to Brief of Clarence

Kent in the above matter. Would

“you pledse file the same with the
Department of Water Resources.

_Thanks for your assistance.

RTS :dw

5 Enclosure
;: v
. BY -
ORIGINAL
R e PR L L LA s FRRGTY - = it i

DATE

Yours very truly, i

. ¢ SIGNED

MAR 16 1978
R gijadfedor¥rater Resources

Eastern District Office
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NEGEIVE]

|
LOUIS E. RACINE, JR. LAW OFFICES OF !

ROBERT C. HUNTLEY, JR. Racine, Huntley & Olson, Chartered
WILLIAM D. OLSON

D. JAMES MANNING, JR. CENTER PLAZA - CORNER FIRST STREET
W. MARCUS W. NYE POST OFFICE BOX 1391

GARY L. COOPER :F’OCATELLO. IDAHO 83201 .
DENNIS W. OLLEY TELEPI—;ONE (208) 232-6101 \\
- Department of Water Resources

D
December 3, 1977
State House

Boise, Idaho 83720 J L
Re: Permit Nos. 15-7030 and 15-7029 ' . 5 :

Delmar Clark | '“5?f .

Please be advised that we do not intend to file a brie @?ﬂjresponsé

to the briefs of the other parties, in that our position h@@@b 978
fully covered in our opening brief. Accordingly, we consi iﬁe

catse submitted. Department of V/ater Resou :
Thank you for your kind consideration. ‘ Eastern District Office

nee 1911

-~

o Loi LS
Mr. Norman Young SE )

State of Idaho

aparimeal of Water Resources

Dear Mr. Young:

Very7truly ;ours,

R S )

ROBERT C. HUNTLEY, JR.




LAW OFFICES OF

RACINE, HUNTLEY & OLSON
CHARTERED
LOUIS F. RACINE, JR. CENTER PLAZA - CORNER FIRST & CENTER TELEPHONE
ROBERT C.HUNTLEY, JR. POST OFF!CE BOX 139! ARrReA CopE 208

WILLIAM D.OLSON POCATELLO, IDAHO 8320I 232-6101
D. JAMES MANNING

W. MARCUS W. NYE February 6, 1978
GARY L.COOPER [E @ E M E D
DENNIS W.OLLEY
D ’E‘:" W’”"l &;\
¢ \ﬂw{u 14

)
MAR 16 1978

Mr. Norman Young Departraent of Water Resources

State of Idaho Eastern District Office i
Department of Water Resources DIRECTOR
State House DEPUTYDIR. |
Boise, Idaho 83720 RESO. ADMIN. A €T
RESO. ANALYSIS

Re: Permit Nos. 15-7030 and 15-7029, L/ﬂwkpﬂmu
Delmar Clark TECH. SER. BUR.

e bl At gt P h

FEB 8 1978

)“v‘ﬂ‘c‘.

Department of Water Resoucces

PROJ.STUD. dR
LEGAL

We are in receipt of the Reply Briefs of Lorraine Kent and |/2o%
Lyle Burnham. PERSONNEL

FILES

Dear Mr. Young:

We have no other matters to submit that were not covered in [ e csron
our Opening Brief, and we would hope there is an early -

decision of this matter since another irrigation season is
upon us.

Very truly yours,

AN

ROBERT C. HUNTLEY, JR.
RCH:bm

cc: Del Clark
Tim Clark
M. B. Hiller
J.W. Crowther
Ron Kerl

MICRo,
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| NOV 16 19TY
" Department of Water Resources
* ] Eastern District Office
;ﬁ BEFORE THE DEPARTMENT OF WATER RESOURCES ey
& OF THE
STATE OF IDAHO
i In the Matter of Approved Permits ) E
| )
No. 15-7025 in the Name of LORRAINE )
)
KENT and CLAUDE KENT TRUST, No. 15- )
B ) BRIEF
+ - 7026 in the Name of LYLE R. BURNHAM, ) I
‘ . ) ‘(}?’I mﬁ /""'Wm-n sy, ¢ cm ‘
& No. 15=7029 ond 15-7030 in the Nagme ) 7 )V £ 1”“ﬁmsﬁ
5 o8 LY R |
o, ) i S
5 of DELMAR CLARK ) & 1
) NOv 15 gy G
. DGp;JVrrment of Water Resoureps
) RESTATEMENT OF FACTS estorn Regional Offcg
?% The ownership of the waters of Sheep Creek by Clarence
. ; Kent is based upon a history of nearly fifty (50) years of
if continuous care, use and development. The salient facts
f? elecited through the hearings before this Board have established
2a that Clarence Kent's father, H. 0. Kent, dug the original ditch
ﬁﬁ flowing from the Southern Springs in 1914. The waters of the
il
ﬁ? Northern Springs were originally diverted and developed by
g? John Turner in 1915, [These were the waters which were the .
subject of the so-called Danforth Decree. Clarence Kent and %
his brother Wayne Kent testified that from 1928 on, their family
!
% had the exclusive use of the waters from the Southern Springs. ‘
|
L James Burnham, great-grandfather of applicant Lyle Burnham, and
; one of the parties in the original Danforth Decision leftil the
7
¢ area itn about 1929 and made no effort to use any of the waters

‘ deoreed to him in the Damforth Decision. This was explained




L))

by Clarence and Wayne Kent as being because of the factl that
there simply was not sufficient flow at that time to reach the
Burnham property in sufficient quantity to be useful.

There has been no dispute of Clarence Kent's statement
that Claude Kent, successor in interest to the Danforth property
and the Northern Spring, turned the entire flow of that spring
into the stream with the Southern Spring in 1938 or 1939, nor
has there been any dispute of the fact that from that time on
until the present, the Claude Kent interests took no.action in
regard to the waters from the Northern Spring. In fact, the
lack of interest by Claude Kent was established through the
testimony of Clarence Kent to the fact that prior to his begin-
ning work on his new reservoir, he advised Claude of his inten-
tions and received the assurance, 'Go ahead, it's a cinch I'm
not going to use it.” He further discussed the matter with
Claude'’s wife, Lorraine, who responded, "That's fine, we alwalys
intended that you should have it.” This testimony of Clarence
Kent stands unrefuted.

The only real area of dispute lies between Lyle Burnham
and Clarence Kent as to the use the Burnhams made of the water.
The effort has been made by}the Burnhams to lead us to believe
that they were diligent irrigators. However, the acknowledged
SJacts are that Burnhams never, at any time, made anhy effort to
develop or even maintain the flocw of this water, nor did they
develop any kind of irrigotion system.

The significant points

to be understood in this regard are that Clarence Kent and his

BRIEBF - 2
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brother, Wayne Kent, testified that it was necessary to clean
the springs and the ditch not less than every two (2) years
and often it required several cleanings in one (1) year in
order to keep the stream flowing, an exercise that apparently
was completely unnoticed by the Burnhams and reflects how much
attention they were paying to the flow of the water. It is
also noteworthy that the ditch to which the Burnhams point as
being their system was dug by them to flow back over the Kent
land as far as possible and finally back and off of the Burnham
property. This simple fact adds credence to the admission by
Lewis Burnham that he had, in fact, testified in the District
Court hearing that during the time he operated the Burnham
farm between 1968 and 1973 he considered the water more of a
nuisance and his efforts were directed toward getting rid of
1% rather than irrigating with it. This is further consistent
with the Clarence Kent tesiimony that Burnhams did not even
place a canvas dam in the ditch until 1975 aqfter Clarence Kent
had completed work on his reservoir site.

Subsequently, the Claude Kent Trust filed an application
to appropriate .8 e.f.s. with a priority date of February 5,
1976. Lyle Burnham filed an application to appropriate 1.6 c¢.f.d

(nearly double the total summer flow of the stream) with a

priority date of February 24, 1976, and Delmar Clark filed an
application to appropriate .13 c.f.s. with a priority date of

April 28, 1976.

ARGUMENT

It is quite apparent that there is insufficient water %o

e s i e Rt e
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satisfy the demand of all claimants to Sheep Creek. It is also

qulte apparent that the Claude Kent interest in the waters were

| appropriated by Clarence Kent and predecessors subsequent to

1938, The only evidence pertaining to the Claude Kent interest
was that hie séream was turned in with the flow of the Southern
Spring and was used by Clarence Kent and his predeceésors Jrom
that time forward. The record is void of any attemvt by anyone
to refute the Clarence Kent ftestimony to this effect.

It cannot be overlooked or overemphasized that prior to
beginning work on the project Clarence Kent discussed his proJject
with both Clande Kent and his wife, Lorraine, and both expressed
their desire for him to proceed with the proJject because they
had no intention to use the water. This corroborates Clarence
Kent's understanding of their intention to abandon the stream
subsequent to the 1938 diversion into the Southern Spring.

It would certainly be unfair and without justification for
the trust to now attempt to reclaim the abandoned rights to the
detriment of the present owners.

The disinterest of the Burnhams toward this water 1S
evidenced by the fact that inspite of applicant's bland
assertion. of "irrigating” the evidence is undisputed that his

system consisted solely of a ditch picking up the water where

11t ran on to his property continuing it along the Clarence Kent

boundary line where the two properties abut ond finally off of
the Burnhgm property via the shortest possible route. This ts,
of course, understandable when one considers that during the
summer months the quantity of water reaching the Burnham property
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would be probably less than one-half c.f.s. even if the stream
were allowed to flow unimpeded by use of upstream irrigators.
The figures supplied by the Soil Conservagtion Service establishes

that in August 1976 the total flow below the Southern Spring

1 was 8976 c.f.s. and by the time it had reached the Kent property

was down to .742 c.f.s. Obviously, the flow remaining after
passing through the Kent property would be of a quantity insuffi-
cient for significanfirrigation purposes. [This would easily
explain why Burnhams considered the water to be more of a
nuisance than an asset. It is also significant that the
applicants chose to apply for a new appropriation raother than
to rely on their alleged rights under the Danforth D@cree;

It will be recalled that at the time of the first hearing

before this Board on these applications the Board advised the
applicanits that proceeding under their applications it constituted
a waiver of their decreed rights inasmuchas the applications

were for different amounts and priorities.

In this regard it should be noted this situation is

different from those considered by the Court in Newport Water

Company vs. Kellogg, 31 Idaho 574, 174 P.2d 602 (1918) and

Pioneer Irrigation District vs. American Ditch Associgtion,

50 Idaho 732, 1 P.2d 196 (1931). In those cases the Court held
that where a license was issued for the same system of works and
the same water right previouclly appropriated there was no woiver
of the rights under the prior appropriation, however, in this
instance: (1) the applicants did not have a system (&) the

water rights originally applied for under the new applications




i

were entirely different than the rights provided for under the
Danforth Decree (3) the date of priority is 50 years later.
SUMMARY

The Claude Kent I'rust applicetion should be denied for
the following reasons: (1) the Trust and/or its predecessors
have exhibited no interest in the water since 1938 and have
taken no part in improving the springs or the flow and (2) gave
vocal approval and acquiescence to Clarence Kent's use of the

water for nearly 40 years up to and including approval of his

expenditure of over $50,000.00 in modernizing the system.

The Burnham application should be denied in that they
have asserted no use of the water for practical purposes for
nearly 50 years. They have taken no part during that period of
time in maintaining the springs or the flow. They have by
silence and tnaction allowed Clarence Kent to exert full and
complete control over the water for 50 years and to expend over
$50,000,00 in improvements without aq voice of protest.

Both applicants manifested a prior abandonment of their
decreed interest by failing to assert them at any time prior
to this proceeding and by applying for new rights in new
quantity with new works and new priority dates.

Under no view of the record is applicant, Delmar Clark,
entitled to agny water. The District Court has determined he
has no right other than the flow from the 2" pipe for culinary
purposes and under dny view of the facts there is no water

available to provide for his application.
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Therefore, respectfully sub}nitted that all applications
should be denied and the rights of Clarence Kent to the stream

be affirmed.

day of November, 1977

DATED this ___J)
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J. W. Crowther
Attorney for Protestant

60 N. Main | |
" Malad, Idaho

Pelephone: P66-2644 E‘)@‘@@Yﬁwmm
mw L

FEp 6 1978

Departmeitt of Wixar Resoaices
Eastern District Office

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF ILAHO

In the Matter of the Applications ) REPLY BRIEF TO THE
for Permits No. 15-7025 - LORRAINE ) LYLE R. BURNHAM
KENT and the CLAUDE KENT TRUST; No. )  BRIEF

15-7026 - LYLE R, BURNHAM; No.15-7029)

and 15-7030 - DELMAR CLARK )

)

In response to the brief of Applicant Lyle R. Burnham
salient points stand out:

1. The Burnham's admittedly have never taken any interest
in maintaining the flow of the stream and, as has been previously
noted, this responsibility was left enfirely to Clarence Kent.

2. There is not now and never has been any type of system
of laterals for irrigation purposes on the Burnham property.

3. Lyle R. Burnham's father admitted in testimony before
this Board that during the five (5) years he ran the place |
between 1968 and 1973 he considered the water to be more of a
nuisance than a benefit.

4. The only diteh dug aend maintained by the Burnhams
during the entire history of this stream, at least since 1929,
was a ditch to convey the waters off of the Burnham property

and this was even dug so close to the boundary line of their

property that for o moximum distance possible 1tv lay entirely
upon Clarence Kent's bordering lands.




5. F%bm the time that Clarence Kent started construction
of his reservoir in 1975 he was able to, and did for long
periods of time, completely shut off the flow to the Burnham
property, without any objection whatever from anyone.

From these facts, all of which appear in the record before
this Board, it is at once clear that the Burnham rights under
fhe Danforth Decree were and have been abandoned by them since
1929, and that no one has interferred in any way with the
Clarence Kent use of the waters since that¢ time until the pre-
sent. We again reiterate the point made in ocur opening brief
and in the companion brief in opposition to the Lorraine Kent
and Claoude Kent Trust brief, that the abandonment of the
Burnham's is recognized by the fact that their original appli-

cation before this Board was for a different amount of water,

with a different date of priority, to be used in a yet to be
constiructed system of laterals.

We further refer to the comments in our previous and
accompanying briefs on the cases which they have cited showing
the distinciion between the facts of these cases and the
facts of the instant matter and the lack of applicability of

the cases which they cite.

It is, therefore, respectfully suniitted that the applications

should be denited or made subJject to the prior rights of Clarence

Kent.

Respectfully submitted,

L—"4 (‘/..’( = '»" C ,J'%/% ")?""/%
. W Criowther
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CERTIFICATE OF MAILING

I hereby certify that on Lhia 4Ch day of Fabruary, 1976
I mailed a true and correct copy of the within and foregoing ;
REPLY BRIEF TO THE LYLE R. BURNHAM BRIEF on the following 3
attorneys of record.

g James B, Green, Esq. | b
| Terrell, Green, Service & CGasser | | :
FP. 0. Box 4883

| ; Pocatello, Jdaho 83201 |

Robert C. Huntley, Jr., Esq - | B

. i Raecine, Huntley & Olsen | E

5 T P. 0. Box 1391 :
oA | Pocatello, Idaho 83207

AT P T

M. B. Hiller, Esq.
St. Clair, Hiller, Benjomin,
Vood & MeGrath
FP. 0. Box 29 ’
Idaho Falls, Idaho
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J W Orowther -

Attorney for 5 m ,
60 N. Main | @‘ WQWIFT
Malad, Idaho & ¢

Telephone: 766-2644

‘A4 1978
fE.u,@/Z)

epartment of Water Resources
Eastern District Offico

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO
REPLY BRIEF T0O BRIEF

OF LORFAINE KENT AND
CLAUDE KENT TRUST

In The Matter of the Applications

Jor Permits No. i5-7025 - LORRAINE
KENT, agnd the CLAUDE KENT TRUST; No.
15-7026 ~ LYLE R. BURNHAM; No. 15-7029
and 15-7030 - DELMAR CLARK

L\_,\_,\,\..,«\.,\,

Reply is hereby tendered to the Brief in Opposition here-
tofore filed by Lorraine Kent and Claude Kent Trust.

Perhaps the disparity in facts established by the record
and thse aqlleged in the referenced brief can be explained by
the fact that counsel for Lorraine Kent and Claude Kent Trust
was not present at all of the previous hearings and thus’is not
familiar with the record. It must be reiterated as has been
stated before and undisputed until this belated attempt to
"muddy the waters” as it were, that the northerly springs
flowing from the Claude Kent property have never been used for

by the Claude Kent Interest
irrigation puhposestt least since 1939 when Claude Kent took
ownership of that farm. This fact has been testified to in
every hearing under oath by various witnesses and the record 18
;ompletely void of any evidence to the contrary.
It should be further noted thxt Lorraine Kent was present

along with her son Larry at the hearing bfore this Board when

Clarence Kent again testified that the waters of the northern

ey s B AT mmrele oty o el e L




Burnhams or the Claude Kent interest, ever took any action to

maintain the flow of water from the springs itnvolved. The
mecord stands uncontradicted that Olareﬂce Kent diligently
maintained the flow by cleaning the ditch at least every two
years and sometimes as often as two or three times in a single
year in order to maintain his flow of water. No one questioned
his right to do so or questioned his use of the water he thus
obtained.

These facts are completely different jfrom any of the
aythorities cited by the Claude Kent interest. For example,

in Joyce vs. Reuben, 23 Idaho 296, 130 P,2d 793(1913), the

court strictly held that where a party had constiructed his
ditches and diverted water and irrigated his land jfor a number
of years and thereafter filed his claim with the State, his
right dated from the time of his appropriation and not jfrom the
time of his filing. As noted here, Claude Kent interest had
not used the water, at least since 1939, and have never had

up to the present time, a system of ditches.

The Newport Water Company vs. Kellogg, 31 Idaho 574,

174 P.2d 602 (1918) case is in the same vein. There, the
respondent was using the water upon which he applied for a

State license. Similarly in the Pioneer Irrigation District vs..

American Ditch Association, 50 Idaho 782, 1 P.2d 196(1931) case,

the Court merely held that where the applicant had an existing |
water right in a ditch and subsequently filed with the State

for an additional water right, he did not waive his right to

3
)

the aglready existing and used original right. The obvious

difference, the Claude Kent interests have never irrigated with

these waters nor have they at any time had a system in which




‘gt ire period from 1929 to the present time no one, either

e A

spring were turned into the southern spring in 1938 or 1939
and that he and his predecessor had exclusive use thereof up
until the present time. This was the same hearing in which
¢larence Kent testified that before beginning his project in
1975 he told Claude Kent of his plans and was advised, "Go
ahead, i1t's a cinch I'm not going to use it”, and later receiued
the assurance from Claude'’s wife Lorraine that she had no object-
tons, that "we always iﬁtended you should have it”. Neither
Lorraine nor Larry Kent offered any comment or testimony in
refutation of the Clarence Kent testimony at that hearing where
they would have been subject to cross-examination and we submit
the affidavits offered in the second reply brief several months
and one hearing later are tll-timed, inappropriate, and certainly
lack credulity and are not properly submitted for this Board's
examination.

However, to buttress Clarence Kent's testimony that Claude
Kent interests have not been using the the water prior to this
time, we submit as a supplemental to this brief, the Affidavit
of Cordell Williams who observed the condition of the ditch prior
to the beginning of Clarence Kent's project.

It should be further noted in reply to the Claude Kent
interests'! Supplemental Memorandum that none of the cases cited

therein are pertinent to the issues tnvolved. According to all

of the facts properly adduced before this Board, Clarence Kent

; and his predecessors had sole use of the water from 1929 until

approximately 1950. While there is some testimony by the

Burnhams that some water came onto their premises during this

period, it seems very clear that this was only water which

escaped after use by the Clarence Kent interests. The record

is still void of contradiction of the fact that during the

At — .. . o




to use them. Their rights were without question abandoned at
least by 1939 and have not. been used since, until an abortive
attempt in 1977 after the issuance of this Board's opinion.
On the other hand, Clarence Kent has never completely stopped

using the water, but even if we were to admit, (which we do not)

arguendo, that there was o break in his use of the water,

certainly under any view of the facts elicited before this Board,
Clarence Kent was the first to resume any use and certainly
has shown his intent and good faith through the expenditure
of in excess of $50,000.00 to utilize the waters to their fullest
pbtential.

We submit that Clarence Kent should be allowed to continue
his beneficial use until such time as the other pretenders to
a water right are prepared to spend an equal sum to apply the

water itn as beneficial a use.

Respectfully submitted,

......

J. W. Crowther

B
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J. W. Crowther
Attorney at Law
80 North Main
Malad, Idaho
Taelephone: 766-2644

BEFORE THE DEPARTMENT OF WATER

RESOURCES OF THE STATE OF IDAHO

In the Matter of the Applications
Jor Permits No. 15-7025 - LORRAINE
KENT and the CLAUDE KENT TRUST: No.
15-7026 - LYLE BUENHAM; No. 15-7029
and 15~7030 - DELMAR CLARK

AFFIDAVIT

COMES NOW Cordell Williams, who after being duly sworn
deposes and says: My name is Cordell Williams. I am the
owner and manager of Williams Irrigation Services, Inc. During
the summer of 1975 my company installed an underground pipe
and irrigation system for Clarence Kent. The system gathered
water from various springs extending from Clarence Kent's
property on the Northwest and running thence Southeasterly
through the Claude Kent property past the Del Clark property
and back on to Clarence Kent property and into the Clarence
Kent reservoir, which was then in existence. The system gener-
ally followed the existing ditch conveying the waters known
as Sheep Creek except that the segment Northwest of the

Claude Kent property was a new spring developed by Clarence
Kent specifically for this system and had not previously been
a part of the Sheep Creek drainage.

Prior to beginning our project and during the course of

the work thereon, I had opportunity to become intimately acquzint%

ed with the channel from the spring rising on the Claude Kent
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a free flow of water from the springs on the Claude Kent property

property and running southeasterly to thr Clarence Kent reservolr,

I could detect no evidence of any sort of irrigation system,
laterals, dams, diversions or anl other indication of irrigation
use of said stream thrbugh the Claude Kent property. I did

note, however, that the channel had been maintained to allow

through to the Clarence Kent reservoir.

During the entire time of our work upon the Claude Kent
property (late summer and fall of 1975 ), we observed persons
working the farm, but no one, at any time, raised any question
as to our right to be there or to proceed with the work we were

doing.

SUBSCRIBED AND SWOREN to before me this_el¢ day of January,
1978.
e (:Zﬁu422§u47

Notary Public for Idaho
Residing at Malad, Idaho
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CERTIFICATE OF MAILING

I hereby certify that on this 3rd day of February, 1978
I mailed a true and correct cepy of the within and foregoing
REPLY BRIEF TQ BRIEF OF LORRAINE KENT AND CLAUDE KENT TRUST,
and AFFIDAVIT, on the following attorneys of record.

James B. Gresn, EKsy.

Terrell, Green, Service & Gasser
P. 0. Box 4883 |
Pocatello, Idaho 83201

Robert C. Huntley, Jr., Esq
Racine, Huntley & Olson

P. 0. Box 1391

Pocatello, Idaho 83201

M, B, Hiller, E&sq.

St. Clair, Hiller, Benjamin,
Wwood & McGrath

P. 0. Box 29

Idaho Falls, Idaho
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. " GREEN, SERVICE, GASSER & KERL .
R - :g"é'ﬁ?ssweggg\';"cs TERRELL, GREEN, SERVICE & GASBER ROBERT M. TERRELL
“F ' ' 1803 - 1971
S CLARK GASSER ATTORNEYS AT LAW .
PR e RON KERL CENTER PLAZA . P.O.BOX 4883
E _ ALBERTA M. PHILLIPS POCATELLO, IDAHO 83201
JIM D. PAPPAS TELEPHONE (208) 232-4471

February 24, 1978

. o gr. Ronald Carlson ;
* E upervisor, Eastern Region
gggartment of Water Resources FEB 28 1978
5 Lincoln Road .
Idaho Falls, Idaho %3401 poperment o 1

P

Re: Lyle R. Burnham

Dear Mr. Carlson:

Enclosed herein please find the original response
to the Reply Brief of Clarence Kent in the above entitled
matter. Would you please file same.

e AT L
ot e e i s i A5 AT TN BRI e

Thank you.
Very truly yours,
GREEN,, SERVICE, GASSER & KERL

: | | | Ron Kerl
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GREEN, SERVICE,
GASSER & KERL
Attorneys at Law

P. O. Box 4883
Pocatello, Idaho
83201
(208) 232-4471
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FEB 28,1978

Departmant of Water Resources..

Eastern District Office.

BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE
STATE OF IDAHO

In the Matter of the Applications
for Permits No. 15-7025-LORRAINE
KENT and the CLAUDE KENT TRUST,
No. 15-7026-in the Name of LYLE
R. BURNHAM, No. 15-7029 and 15-
7030-DELMAR CLARK.

RESPONSE TO THE
REPLY BRIEF OF
CLARENCE KENT

COMES NOW Lyle R. Burnham, by and through his
attorney of record and submits the within response to
the Reply Brief filed on behalf of Clarance Kent, by his
attorney on or about February 4, 1978.

Counsel for Clarence Kent, apparently believing in
the old adage that the "squeaky wheel gets the grease"
has belatedly supplied a Reply Brief to the board for
the purposes of confusing, Maligning and ignoring
testimony before the board and part of this record.
Therefore, we submit this response to the Brief of
Clarence Kent in an effort to correct any erroneous
misunderstandings the board may derive from the
statements of Clarence Kent.

Contrary to the statement of Clarence Kents'
counsel, the Burnhams have, since prior to the entry of
the Danforth Decree, taken considerable interest in
maintaining the flow of the stream from the sight of the
springs, through and until its entry wupon their
property. At no tim¢, prior to 1975, did the Burnhams
observe or become aware of any actions on the part of
Clarence Kent to maintain, clear or erect channels which

would facilitate the flow of this water.



EEN, SERVICE,
GASSER & KERL
" Attorneys at Law

P. O. Box 4883
Pacatello, Idaho
83201
(208) 232-4471

Contrary to the statements contained in Clarence

Kents Reply Brief, this water has always had a

beneficial effect upon the property now owned by Lyle R.
Burnham, and while no formal system of laterals for

irregation was created, this water was during each year,

save and except those where the ground lay fallow,

redirected the water by shovel or plow to aid the

f; ;ﬁ Burnhams in harvesting and irregating the subject

- i property.

; i Contrary to the Reply Brief of Clarence Kent, Lyle
R. Burnhams' father Louis Burnham, considered the water
to be a nuisance upon the property only on those

% occasions when it was necessary to bring heavy equipment

cr harvesting equipment in the area where the water had

been sitting. When no longer needed for irrigation

Q : purposes, and the season calls for harvesting equipment

to be brought upon the property then, in that event
ﬂﬁ -ﬁ only, saturation from this irrigation water became

unnecessary. However, by use of shovels and plows, this

water was redirected onto other propertys and the
property earlier irregated allowed to dry and firm up so
that equipment could be brought thereon for harvesting

purposes.

Contrary to the Reply Brief of Clarence Kent, the

ditch referred to as being the only ditch dug and
maintained by the Burnhams was not the only ditch
created and maintained. While the same was placed along
3 | the boundary lines of their respective propertys, its

purpose was to facilitate the irrigation and drainage of
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GREEN, SERVICE,
GASSER & KERL
Attorneys at Law

P. O. Box 4883
Pocatello, idaho
83201
(208) 232-4471

MFERQF §ONSE TO THE REPLY BRIEF

crop land as the same was necessary during the cowrse of
each growing season. In 1967 another ditch was dug by
Louis Burnham for approximately 120 yards where the
stream first enters on the property of Lyle R. Burnham
for purposes of controlling the water and turning the
same out upon the property as needed.

Until Clarence Keént began construction on his
reservoir in the fall of 1975, the stream water flowed
freely, when available, upon the property of Lyle R.
Burnham. The water contained in the reservoir of
Clarence Kent was not used for the purposes of growing
crops until mid July of 1976, and prior to that time was
not used by Clarence Kent in any beneficial manner.
Rather, since the stream crossed approximately 220 yards
of Clarence Kents' property, and the terrain is such
that the property adjacent to the stream rises sharply
on each side, the only benefit gained by Clarence Kent
through the wuse of this water was in the area
immediately adjacent to the stream bed. As indicated in
the testimony before the board, there is no evidence of
any growing crops or livestock raising on this portion
of the ground, save and except for a garden maintained
in approximately 1950 and not maintained thereafter.

It is respectfully submitted that the board
carefully review the testimony in all of the previous
hearings so that further confusion from miss-statements

of fact do not become the basis for the board's

decision.

PAGE 3



GREEN, SERVICE,
GASSER & KERL
Aitorneys at Law
P. 0. Box 4883
Pocatello, Idaho
83201
(208) 232-4471
Again, as submitted in our origional brief, an

?5 1 abandonment of the Burnham's water right cannot flow
from the fact that they made application to this board {
for a water permit, even though the same asked for a :
different amount of water to be wused in a yet .
unconstructed system of laterals. As the board is aware,
upon granting the permit, the improvements can be made
within the statutatory period of time and the date of
priority runs back to, for the extra water requested,
the date of application.

It is, therefore, respectifully submitted by your
applicant Lyle R. Burnham, that his application be
approved for the full amount therein, that his decreed !
rights under the Danforth Decree be affirmed and that
the balance thereof be licensed to Lyle R. Burnham prior
to any right of Clarence Kent to appropriate and divert

the waters of this southerly spring.

SUBMITTED this 24/ day of February, 1978

GREEN, SERVICE, GASSER & KERL

Attorneys for Applicant

Lyle R. Burnham

Residing at: Center Plaza
Pocatello, Idaho

Ron Kerl ~

PAGE 4
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GREEN, SERVICE, ‘ ;
GASSER & KERL ER
Attorneys at Law P

P. 0. Box 4883 e
Pocatello, Idaho { %
83201 - i

(208) 232-4471 :
CERTIFICATE OF MAILING

I hereby certify that on this 3 day of
| February, 1978 1 mailed a true and correct fcopy of the
within and foregoing RESPONSE TO THE REPLY BRIEF OF
é CLARENCE KENT on the following attorneys record.

i e T i tang

I}i' : | | J. W. Crowther | § »
- 60 North Main Street B
i Malad City, Idaho 83252 | 2

Robert C. Huntley .
, RACINE, HUNTLEY & OLSON ‘
i P.0. Box 1391
' Pocatello, Idaho 83201

M. B. Hiller ¢
St. CLAIR, HILLER, BENJAMIN
WOOD & McGRATH

P.O. Box 29

Idaho Falls, Idaho 83401

s Ron Kerl

N
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LAW OFFICES OF

RACINE, HUNTLEY & OLSON

CHARTERED
LOUIS F. RACINE, JR. CENTER PLAZA - CORNER FIRST & CENTER

4 TELEPHONE
ROBERT C. HUNTLEY, JR. POST OFFICE BOX 139! ArReA Cone 208
WILLIAM D. OLSON POCATELLO, IDAHO 83201 232-610]

D. JAMES MANNING

W. MARCUS W. NYE October 27, 1977

GARY L.COOPER

DECEIVET

g r"" N

0CT 28 T

Department of Woater Resourees -
Eastern District Offica

Mr. Norman Young

State of Idaho

Department of Water Resources
Statehouse

Boisa, Idaho 83720

Re: Permit Nos. 15~7030 and 15-7029
Delmar Clark

Dear Sir:

Enclosed please find Posthearing Brief of Delmar Clark in the :
above~-captioned nmatter. -

Very truly yours,

»

‘ROBERT C. HUNTLEY, JR.
RCH:bm
Encl.

cc: Mr., Ron Carlsen .
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BEFORE THE DEPARTMENT OF WATER RESOURCES oCT &8 1977
OF THE ~

STATE OF IDAHO L souies

')c.r\r,f,,;';‘{.'l(';‘{'ti L :
L“"awmnmmwumma
IN THE MATTER OF THE PROTESTS AGAINST

THE APPROVAL OF APPLICATIONS FOR POSTHEARING BRIEF
PERMITS NO. 15-7025 - LORRAINE KENT ) Or DELMAR CLARK
AND THE CLAUDE KENT TRUST; NO. 15-7026 -~

LYLE R. BURNHAM; NO. 15~7029 and 15~7030 -

DELMAR CLARK

The Posthearing Brief of Delmar Clark is comprised of
the following comments, together with our Motion for Rehearing
and our earlier brief before the Department of Water Resources,
which documents are bound hereto.

The evidence at the rehearing established the following
facts:

(1) As per Exhibit 101, Clarence Xent is the su¢cessor,

in interest of not more than 0.25 cfs, with that water right
being limited to the south spring.

(2) He has forfeited and abandoned even that 0.25 cfs
in that he has used none of it except for a small amounti on
a garden 8 rods by 10 rods -- even that garden use has not
been used since 1952 and, therefore, is forfeited and
abandoned.

(3) Clarence Xent's present works reguire an application
for a permit since they commenced after 1971, a permit being
required for the following three purposes:

(a) Additional water;

(b) Application of water to different lands;

(c) New point of diversion.
Since no applications have been filed, Clarence Xent has no
water right at all which i1s superior to the claims of Del
Clark.
(4) Clarence Kent can demonstrate no beneficial use
of the water whatsoever between 1952 and the date the filing
law became in effect in 1971.

(5) Lyle Burnham's maximum claim should be limited to
0.20 cfs because that is the maximum acreage his testimony
established he was using the water on.

(6) Del Clark has an established water right for
culinary puvposes hoth by use and application, and by the
Decree of Judge Hargraves, for 0.04 cfs, he established a
right to a decree for 0.03 cfs for stock water, based on




diversion by the cattle since 1928, and also based on his
Application 15-7029.

(7) The attempt by Clarence Kent to take all of the
water out of the stream constitutes a violation of the
stream channel law, requiring appropriate applications thereto.

(8) Clarence Kent's own testimony at the rehearing
established that the flow from the two springs is as follows:

South Spring 33 gpm
North Spring 154 gpm |
Therefore, even if the Board were to decide he has a right
under the Danforth Decree, it would be to only one=half of
the flow of the south spring, or 1l6.5 gpm.
Respectfully submitted,
RACINE, HUNTLEY & OLSON

I

Robert C. Huntley, Jr.
ATTORNEY FOR DEL CLARK
P. 0. Box 1391
Pocatello, Idaho 83201

By

P

POSTHEARING BRIEF OF DELMAR CLARK - Page 2
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IN THE MATTER OF THE PROTESTS AGA“‘NST ) - | | -
THE APPROVAL OF APPLICATIONS FOR ) HOTION FOR REHEARTNG
PERMITS NO. 15-7025 - LORRAINE KENT ) = W0 ALTER AND AMEND -
AND THE CLAUDS KENT TRUST; NO.. 15-7026.~ . ) : ' DECISION ‘AND ORDER
LYLE R. BURNHAM; NO. 157029 and 15- 70.:0 ~) . s
DELMAR CLARK -- o )
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5. COMES *NOW. Delnax Clark, and movas tha Water Resources Board,‘“.fv', ]

_for an opportunity to present oral argument, :as well ag: an.l"-z e

B further tastimony the Board might desire, regarding rehnaring

of the Nemorandum Dec:;.sion and Order ent ered Jherein on the 7t

17th day of June, 21977. The rvhearing would ba for the purposavf :
.of presenting arguments’ as to- all areas wherein :it: ::.s fel.t that |

the Decisz.on and Order is in error 7 includ:.ng, but not 1:.m3:teﬂ .

Lo,
Y . A,»xg‘u\.

'to, the :Eollow:.ng. Petie AL <f:.;-.:z-. i HITIRL oS
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(1) *'I‘h\. Conclusion of Law No,, 1 is in error in ! fz.némg thatu ;.-a
Cl 1"ea::.\c:fz.- ‘Kent "rasumed a water ra.g"zt prior ’co :Lt being ta;cen by

subseqnent appxopfn.ators. '.Phat conclusion:' is: in errox Fox: the

follcawing‘“ reasons~~~ tE S R -f---'-“.la DR SE v S5 ;.r:;;;‘;;_1-'::.-1';...{ SRR pwiam

- RS

" ;* (A ) “The water“ right under"the Danforth Decrae—-had beem ,,,' o

totally aba.ndoned by Clarence~ Kent,~and. h:i.s predacessors :Eor |

~" many*;»manyéyears, | | o .

B i ,""('B) “pot resumenaﬁwater' right meansa; £o goaback -to. ﬁse .af o
a~ water* right‘ that hadc bee:a exercised be*’ore. Tne»~t.,s-¢:imony~

'.':" established that' the most nse: tha’s: had evel been: used by 3

‘ Clarenca Kent and h:.s predecessors was for tha watering‘ of

g garden, and tharefora the application of: .5 cfs intd an gt gty

‘b 3 rar -i--c

irrigation system to. :erigata* 160: acres of land. is rnt a R w.'"

'uu. r\\ ~~¢

resmption, but rather is a total new: appiication of- water *Q

P

“ o new- landsr and~ tha works :l.n 1973 also constn.tute a new
(
l

point of diversion which requires an- apolication; :‘

(C) 'l’ha only provis.lon in tha Idaho law for Clarence

Kent to establisn. a naw wat.er ra.qht or a new point of diversion

HEROFLHED




is to maka an anplilication fox same, which ‘fact he has not dom,.'

and thare=foxra tha a’aolicatd.ons.. fouu parmik. of Dal Cla.rk' undaxww,

Nos. 15-7029 and 13-7030 constitute a taking of water by &

)

subaaquant. appropriator prior to any leqg: 2 rRSURE ion by

Claxenca Mmt.

(2) The Hamo:andum Dacision and Ordar iz in exror when :i.'t

L nds that Claz:snca l\en'c was the succesaor to 0.50 ¢fa unda:: tha

‘.\«.;

Danf@xtb Dacmaw-- the fact was that hl.a mazcimun right undar tha -

S -

Decree, in any event, was 0.25 cfs,

D R ST, A Yy ¢

'(3) Tha Board arred in fa:xl.:mg to rule and fi’ld ;.hat i:b.a

.9atering of livestock by Del Clar‘c s:!.nca 3.928 constitutad a

diversion giving nim a watex r:i_ght fo:r: -that puxpose w:.th data

of prioxity from 1928. o ke

(4) The Dacision and ordez' is in e:r:ror :in awaxﬂ:.ng I.yle
_Burnham a, pe*m.t to davelop irrigation on 80 ac es at the xata S
'of 6 feet pax cfs whan, at tha hearing, ha tes"tifiea he was seek.ingd

watex' only for abcut 10 acxes, which would ba a ma,;::.xzm:n entitlmn* |
of 0 2 cfs. o |

_(5) - That tha Decision and Oxder ez::s izz failing to requj.m

. Clarenca Rant te placs a masu::ing device or snlitting devica
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Department o oo iesources
Eastern District Office

TERRELL, GREEN,
SERVICE & GASSER
Attorneys at Law
P. O. Box 4883
Pocatello, Idaho
83201
(208) 232-4471

BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE
STATE. OF IDAHO

In The Matter of the Applications )
for Permits No. 15-7025 - LORRAINE )
KENT and the CLAUDE KENT TRUST; No. ) - MEMORANDUM OF
- 15-7026 - LYLE R. BURNHAM; No. 15-7029 '% LYLE R. BURNHAM
)
)

¢y e e e e

and 15-7030 - DELMAR CLARK

..........................................

COMES NOW Lyle R. Burnham; by and through'hiS‘attorney;
" Ron Kerl; of the law firm of Terrell; Green: SerVice“&'Gassef;
'.attorneys;'Pocatello;'Idaho;.and,submits the within Memorandum to
the Department of Watgr Resources: pursuant to its request dated
sgptgmbgr 16; 1977! |
' Rehearing on the above named applications was held
at the Pocatello Municipal Airport‘on'Septembér 16; 1977; after
petitions for rehearing were timely submitted to the Department
Qf Water Resources by applicants, Lyle?R: Burnham and Delmar Clark.
The petitions for rehearing set forth the ‘applicants” assignmentS'
- of error regarding the Memorandum Decision issued by the Department
- on June'17; 1977; Additional testimony was taken from LouiS'Burnham;
- Lyle R. Burnham and Clarence Kent.
- Pursuant to stipulation of all parties, it was agreed
that Lyle R. Burnham is the successor in interest to the real
property owned by James Burnham and suijCt‘to the Danforth Decree
entered on the 5th day of June; 1928: It was also stipulated that
Clarence Kent is the successor in interest to the real property
owned by H@O; Kent and subject to thé'DanforthﬁDedree. It was
further stipulated that Lorraine Kent and the Claude Kent Trust

are the successors in interest to the real property owned by Asa



TERRELL, GREEN,
SERVICE & GASSER
Attorneys at Law
P. O. Box 4883
Pocatello, |daho
83201
(208) 232-4471

Danforth, and also subject to the Danforth Decree.
The testimony taken during the rehearing establishes
that since the Danforth Decree was rendered, Lyle Burnham and his

predecessors in interest have made beneficial use of the water

from the southerly spring; This was:done'by.flood‘irrigating.grain;

- alfalfa and hay crops. In fact; the Burnhams had used more than
the'.ZSQc;f;s; allotted to them under the Danforth Decree since the
water was not diverted or used by any other individuals ‘from the
early 1950's. until Clarence Kent began building a ‘dam and point of
diversion in 1973 or 1974. During this period of time Louis Burnham

- hand ditched the water on the Lyle Burnham property so as to direct
and redirect the water from one area to another; In 1967 a ditch
was. 'dug by Louis Burnham for approximately 120 yards where the
stream firstﬁenters.the'prqpérty now owned by'Ly1eﬂR;'Burnham;
in an effort to facilitate the irrigation of’thé'crbps; Counsel
for Clarence Kent would have the Department believe that 'the only

- reason Louls Burnham took these steps was because the water was not -
wanted'and in fact was a nusiancef "As ‘explained by Louis Burnham
at'the“rehearing; this is not”true; ‘After the stream had been
allowed to flow and irrigate crops on the Burnham property; the
stream would then be diverted to another area of the property in
order to allow that which was first irrigated to dry out sufficiently
to pefmit'harvestinglmachinery to enter andfwork:"lt“may.be true
that when a machine would become bogged down in mud that Louis
Burnham felt the water was a nuisance: we all would at that point
in timef ‘This; however, can not overcome the fact that the water
irrigated growing crops and resulted in their harvest. This was
accomplished by reason of the beneficial use of the water by the

Burnhams. The use of this water by James Burnham and his successors

PAGE TWO - MEMORANDUM OF LYLE R. BURNHAM
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.; in interest dates from the‘DanforthpDeCree; and is in all respects
A similar in scope and nature as was the use made by James Burnham
attthe'time'the“DanforthﬂDeCreé'wasrentered; Only when the Burnham's.
pr0p¢r;y.waS'in summer fallow was the water from the southerly
spring nottusedAto irrigate growing’crops; In no respects did there
- exist any length of time of five (5) years or more where the water
was not used by Lyle Burnham or his predecessors in interest for the
punposes'offirrigating'growing.crops;
3 fi The testimony also established that :Clarence Kent used
l; a portion of the water from the southerly spring around 1950 for
the purpose of irrigating a.domestic’garden: ' The water was ‘there-
| after.allowéd‘to:runvin the ditch until it entered the property now
. owned by Lyle Burnham and was never diverted or placed upon growing
ichps.by:Clarence”Kentzuntil July 1976; 'During this period of

25 years, the water was not diverted for irrigation purposes or

- any other beneficial use by Clareﬁce”KgntI ‘The only use made of
4th¢'water waS'pOSSibly:throughfseepage'frOmLtheistream which

! | 'may then have irrigated wild grass groWing upon“Clarehce“Kent‘sn
propérty: "EVen then, the grass was never cut for hay nor used for

- the pasture of’liveStodkf ‘Such nonuse of the water by :Clarence Kent
]conStitutes.bdthithe'abandonment:and forfeiture:.under Idaho law,
of'any‘waterrightsiCIarence”Kent“may'havefhad under the Danforth

Decree.

. The Department in its Memorandum Decision entered previously
herein, found that Clarence Kent had resumed a water right prior
to the water being taken by subsequent appropriators. The testimony

provided the Department at the rehearing clearly established that -

— ~any rights Clarence Kent may have had under the Danforth Decree had

PAGE THREE - MEMORANDUM OF LYLE R. BURNHAM

MEROFL ey




TERRELL, GREEN,
SERVICE & GASSER
Attorneys at Law
P. O. Box 4883
Pocatello, Idaho
83201
(208) 232-4471

been totally abandoned by Clarence Kent and his prededeSSors;.for'
many;“manyyears. In addition; to resume a water right is to go back
to the use of a water right that had been exercised before: The
testimony established that:thefmost'usefeVer'madefby.CIareﬁce'Kent‘
or his predecessors of the water involved was for the watering of
a garden; and.therefore;‘thé'application QSchfls; into an irrigation

system to irrigate 160 acres of land is not ‘a resumption, but rather

- a total new application of water to a new land with a new point of

- diversion. The only provision in Idaho law for Clarence Kent to

establish such a new water right, or new point of diversion, is to

' make application for same, with the Department, which in fact he

- has not. done.

' STATEMENT OF LAW AND ARGUMENT -

The first question asked to be rssolved by ithe Department's. "

. Hearing Officer was whether or not the subsequent filing of an

. Application for Permit to appropriate waters from the unnamed springs

of Sheep Creek by Lyle R. Burnham constitutes a waiver of any

~right Lyle R. Burnham may have succeeded to under the Danforth Decree.

- This is the position taken by Clarence Kent and is no doubt the

- reason Clarence Kent has not yet made application for appropriation

of the water he is attempting to use at his current point of

~diversion.

- The Idaho Supreme Court many years ago resolved this -
question and held that no waiver of an earlier right to water
established by a court decree will occur if the owner of the decreed

rights thereafter makes appiications to the Department of Water

- PAGE FOUR - MEMORANDUM OF LYLE R. BURNHAM
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- Water Company vs'.:

574, 174 P.2d 602 (1918).

In Pioneer TIrrigation District vs.' American Ditch

" Assoication, 50 Idaho 722, 1 P.2d 196 (1931), the Idaho Supreme

Court reaffirmed its earlier holdings that ‘an application to

the State of Idaho does not act ‘as a waiver of any earlier water

“right of.the'applicant'which"haswbeéﬁ.eStablishéd byﬁcourt_deCreé:

- In the present matter, the filing of an application to appropriate

water by Lyle R. Burnham can not be construed to be a waiver of

thef;ZSQc;f;s; amount of priority water awarded Lyle R. Burnham's.

prededaésorS'in intareSt:thfoughﬂthe*DanforthTDecreél.fThe'priority
.set'forth'in the Danforth Decree remains in effect and for the
benefit of LYlefR; Burnham. . The ‘Application for Permit was for
thé'purpose'of establishing a license to his Danforth Decree priority

whiich license is prima facie proof of’hiS'priority; as well as -

- application for an increased appropriation commensuate with the

- use of this water made by Lyle R. Burnham and his predecessors for

- over the past 30 years. The claim of Clarence Kent that Lyle R.

Burnham's. application for a permit constitutes a waiver of any

- rights he may have under the Danforth Decree can not be accepted

under the law and must be dismissed by the Department.
. The second issue raised at the rehearing was whether or

not a forfeiture or abandonment had occured regarding the parties

- respective rights. The law on abandonment and forfeiture in the

State of Idaho is quite clear and explicit.
. Abandonment is ‘a common law concept involving the concurrence

of an intention to abandon and the actual relinquishment or
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surrender of a water right. It is not dependent necessarily upon
length of time but upon the essential element'of“intentt ‘Such
intent to abandon may be evidenced by nonuse for a substantial period
of time‘but“mere'nonuse'is not per se abandonmeﬁt:.'ln contrast:
the. doctrine of forfeiture is predicated upon a statutory declaration
that all rights to use water may be lost where an appropriator
fails to make beneficial use of the water for a statutory period
- regardless of the intent of'the‘appropriatdr:"ln Idaho this -
. concept is set ‘forth in Idahd.COde'SeetionTAZFZZZ(Z):.'ThiS‘
section provides that an appropriator who fails ‘to -apply his -
water'right,to a beneficial use for a continuous 5 year period'iS'
'regarded as haVLng lost 'all rights to the use of such water There
are, however recognlzed exceptions to this rule . An approprtator
by showing good cause and sufficient reason for the nonuse, may
eXtend the five year period. The reasons for nonuse may be due
to.involUntarywceesation'offuse’to the unlawful acts of another

- and where there is 'a resumption of use prior to Subsequent‘appro-

priation, the water right is not forfeited. fGiib Smlth

97 Tdaho 735, 552 P.2d 1220 .(1976) .
.The‘intention'to abandon“must'be'eVideﬁceTbyiclear;

unequivocal, and decisive ‘acts. " Gilbe Smlth supra. A

detailed rev1ew of the ev1dence before the Department on the above

applications reveals that there is no clear .unequlvocal and
~decisive acts on the part of'LyleﬂR. Burnham or his predecessors

in interest which shows an actual intent to abandon and relin-

quish the water right. The evidence does establish, however,

a long period of nonuse on the part of Clarence Kent which may

not automatically prove abandonment, but does present evidence
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would support a finding of intent to abandon and relinquish the

water right claimed by Clarence Kent.
The statutory forfeiture issue, as set forth primarily

in Idaho Code'Sédtion’424222(2);'requires a continuous five year

period during which the owner of a water right or their predecessors

in interest fail to apply their water to the beneficial use for

which it was appropriated. I again point out to the Department

. that Lyle R. Burnham and his predecessor's. in interest have used

the water continuously since the ‘date of the Danforth Decree,
precisely in the same manner as it was used when the Danforth Decree
was entered on'JunefS. 1928. - As 'stated by the court in Gilbert:

;'..._Whlle there is evidence of continuous non-use
——in"this case, the record does not identify any

' measurable five year period of non-use which would
have supported the trial court in making the requisite
 findings to establish a statutory forfeiture. For-
- feiture of water rlghts is not favored and all intend-
‘ments are indulged in against a forfeiture." 97

Idaho at 740 ‘ |

/‘

See also, Hodges Vs, Tvall Creek Irr;gatlon Comgany, 78 Idaho 10;

5297 P 2d 524 (1956) 'The ‘applicant, Lyle R Burnham's. decreed

water right under the“DanforthﬂDeéree.constxtuteswreal-property.

Lyle Burnham's right to the water is appurtenant to Mr. Burnham's

lands and the water rights ‘can not be interferred with if the
water has been beneficially applied. 'Ahdé*Sbh'VS"Cummihgs 81

Tdaho. 327, 340 P.2d 1111 (1959). It is clear that Lyle Burnbam

and his prededeésorS'in interest'application of the Decreed water
right&constitutes,beneficial use; since it has been applied for
agricultural purposes and spedifically has been applied for the
irrigation of growing grain and alfalfa crops; 'The testimony at
the hearings does not establish otherwise. Should Lyle R. Burnham

be denied the :25‘c;f;s} of water as set forth in the Danforth

e LT el L U e
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Decree, an unconstitutional taking of real property would occur.
Although the Idaho Supreme Court in the application of
'Boyer, 73 Idaho 152, 248 P.2d 540 (1952), held that although a

statutory forfeiture of a water right ‘occurs, the forfeiture is B
- not effective if after the five year period the original owner or i fﬁ

appropriator resumes the use of the water prior to any claim

- of right by a.thirdparty:.thé‘facts‘offthis”caSefdo not support -

e e B TR T e L

the holding of the Memorandum Decision which states that Clarence

Kent resumed use of .5 c.f.s. from the southerly spring. In

}; .i fact Clarence Kent has ‘expanded greatly the use of the water as -

. compared with any prior use he may have made. In addition, any

- resumption of the water by Clarence Kent did not occur prior to
- any claim of right by a third party. Since the facts establish

- that Lyle R. Burnham or his predeceésorS'in intereStrused the full

o

flow of the. . stream for a period of approximately twenty -five years.

. Lyle R Burnham became a subsequent approprlator by prescription,

of any water right of‘Clarence’Kent. As owner of the full flow of | 'g

Mthe‘southerly.streém, any'reSUmption'of.use'by:ClarehcefKent would g

~ abridge the rights of Lyle R Burnham to the full flow of water

from the southerly spring. - The ‘case of Gllbert Vs, Smith 'supra.

held:

... Prescriptive title to water which is real

- property, may be acquired by adverse use for five
- years. (Citations omitted). Such use must be open, N
hbstlle exclusive, continuous and under claim of o
rlght (Citatlons ‘omitted) . ‘Those elements of pre-

- scription must be shown by clear and convincing :
- evidence and the burden to do so is on the claimant.

(Citations omitted).' 97 Idaho at 740.

The testimony of Louis Burnham and Lyle R. Burnham established by a
prepondurance of the evidence that for a period extending beyond
% five years, Lyle R. Burnham and his predecessors in interest used

the full flow of the southerly spring. During this period of
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 time Clarence Kent was not using his decreed right under the

Danforth Decree. Burnham's use of the full flow of the stream

was open and obvious, and not by reason of any license, either oral

or written, given by Clarence Kent or his predecessors to Lyle

- Burnham or his predecessors. . The use by Lyle R. Burnham of the
~full flow of the stream, therefore, constitutes an adverse and
- prescriptive appropriation of any claim now held or heretofore

held by Clarence Keﬁt;

By reason of the foregomng, it is respectively submitted

by the appllcant Lyle R Burnham, that his application be ‘approved
-~ for thé;full'amouht'therein,.thatfhismdedreéd rights under the
*Danfortthééreefbé'affirmed and.that'thefbalanceTtheredf;.be'licensed

to Lyle R Burnham prior to any right of Clarence Kent . to appro-

priate and dlvert the waters of the southerly sprlng
' Respectively submitted this RS day of October, 1977.

TFRRELL, GREEN, SERYICE”&'GASSER
Attorneys for Appllcant Lyle R.
- Burnham
" Residence: Center Plaza
' - Pocatello, Idaho

Ron KerL' A

- PAGE NINE - MEMORANDUM OF LYLE'R¥ BURNHAM




CIRIFICATE OF SERVICE BY RESIDENT ATTORNEY
TERRELL, GREEN,

SERVICE & GASSER | harchy caetify that | am a duly llcansed ettomey for
Attorneys at Law the Slaie of Iuho rasident of and with my oflice In Pocatello,
P. O. Box 4883 Benncck Couniy, Idaho) that | served o copy of the foregoing
Pocatello, idaho upon tha balow namsd ettornay, by malling a true and coyrect
83201 copy thereof to sold sttorney at his below lsted ad‘dreaa, pre-

(208) 232-4471 paying the postaga thereon and that thare ls & regu'ar commu-

nication by U.S. Mall between said Pocatello and sald adress

of said named attorney.
. : ' Attorney: J:W-....W..m-
Address: éOJJ ot W B Al AT
‘-:.{j" ' , Dated this a

i TERQELL, GREEN, SERVICE and GASSER
) Cenfer Plaza - Pocatello, Idaho

CERTIFICATE OF SERVICE BY RESIDENT ATTORNEY

| hareby cortify that | am a duly licansed attomey for

the Staie of iduho rasident of and with my ofiice In Pocatello,

Bznnsck Couniy, ldaho; thot | served a copy of the foregoing

upon k2 balow named attornay, by mailing a true and correct

copy thereof to said attorney at his helow listed address, pre-
e ' paying the postage thereon and that thare Is a regular cormu-
nication by U.S. Mall between said Pocstello and sald adiross
of said named attorney.

J Attorney: ... W__&
' nidross: Mln LS 0K L3P, Lrrratlils Setads
P
Dated thls 9) sy © ..w_... 19.22
Mo ek

TERELL, GREEN, SERVICE and GASSER
Center Plaza - Pocatello, Idaho

CIRTIFICATE OF SERVICE BY RESIDENT ATTORNEY

I horehby cortify that | am a duly licansed attorney for
the State of iuvuho rasident of and with ray ofiice In Pocatello,
Bznnock Counly, Idaivo; that | served a copy of the foregoing
upon tha balow named attarnay, by mailing 8 true and correct
copy thereof to said attornay at his helow listed address, pre-
paying the postage thereon and that thare is a regu'sr commu-
nication by U.5. Mall between said Pccatello and seld address
of said named sttorney.

Atlorney: ﬂ .é’
Address: /{ﬁ-&ﬁrz_?, ”

Dated thls &S.z of . vommnsrraes 198l

TERRELL, GREEN, SERVICE and GASSER
Center Plaza - Pocatello, Idaho




i
¥
. 5
i
A 2
i :
= i
1
)
)

]

{
;
]
-
[

KENT AND THE CLAUDE KENT TRUST; No. 15-7026 -
“LYLE R. BUR:HHAM; NO. 15-7029 and 15-7030-DELMAR CLARK

EFORE THE DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES
QF THE
STATE OF IDAHO

IN THE MATTER OF‘PROTESJS AGAINST THE APPROVAL OF

APPLICATIONS FOR PERMIISNO. 15-7025 - LORRAINE
B AND ORDER

LN

- — ———— — O 840

On February 5, 1976, Lorraine Kent and the Claude Kent Trust filed
application no. 15-7025 to appropriate 0.50 cubic feet per second at é pofnt' :'
within the SNkNE%,,Sec..23, Twh. 11S, Rge. 34E, from an unnamed spring, tribuéary;
to Dairy Creek for the irrigation of forty (40) acre§ of Tand. On February 20,
1976, Lyle R, Burnham-f11ed application no. ]5_7026‘to appropriate 1.60 cubfc
feet per second at a pdint'ﬁithin'the SWMSE&;'SQC. 24, Twp, 113, Rgé. 34E; from ;'
an unnamed spring, tributary to Dairy Creek for the irrigétion of eighty (80) .
acres of land. Noficeof these app1icatipns was published in the Idaho Ehterprise
and was subsequently protested by Clarence Kent and St. Johns Irrigating Company. |
A conference was held in Pocatello, Idaho, on April 9, 1976. At this conference,
Larry Kent, representing Lorraine Kent and the Claude Kent Trust, requested the
heéring in thg matter be continued to a later date to al]ow him an opportunity =
vté consult with legal counsel. |

| On April 26, 1976; Delmar Clark filed with the Department of Water
Resources app1icatiohs no. 15-7029 and 15-7030 reauesting to approprjate 0.13
cubic feet per second for domestic, stockwater and irrigation purpoées from unnamed
springs in the SENMNEY, Sec..23; NESWY, NW4SW4y, Sec. 245 Twp. 11S, Rge. 34E, and -
2.40 cubic feet per second for-irrigation purposes from unnamed springs in the
NWSWYS, Sec. 24, Twp. 11S,Rgé. 34FE. Notice of these applications were published
in the Idaho Enterprise and was pkotested hy Clarence Kent. Department action
in this matter was delayed because of a court action involving the water df the
sprinas between Delmar Clark and Clarence Kent.
| On January 12, 1977; because of the issues involved, a combined hearing

was held in Malad, Idaho, on all of the above referenced applications. At that

Toretime, St.oJohns Irrigating Company, through their attorney, contacted the Department

“and indicated they did not wish to appear at this hearing and would like the

information presented at the previous conference to be considered hy the Department

MEMORANDUM DEGISION
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Delmar Clark was.represented by attorney, Robert C. Huntley. Jr., of the firm

Racine, Huntley and Olson, Pocatelle, Idaho. The protestant, Clarence Kent was
present and represented by attorney J. W. Crowther; The tgstimony of.both the

applicants and protestant was heard primarily on two issues: These jssues were:

(1) Does the protestant, Clarence Kent, have a water right from the subject springs

that will be injured, and (2) is there sufficient water in the source for the.

purposes intended by the applicant.

FINDINGS OF FACT

On June 5, 1928, the cause of St. John Irrigating Company v.s. Asa .H. -
Danforth, H. 0. Kent, Marvin A. Butler and James Buknham came before the Fifth
Judicial District Court at Malad, Idaho, Oneida County. This trial resulted in.

the adjudication of certain rights from springs arising in the SE4NE', Sec. 23,

Twp. 11S, Rge. 34E. The court decreed that the‘defendants and croSS—comb]ainants,A

Henry 0. Kent and James Burnham were decreed owners of a right to the perpetual

USe'of waters from a certain more southerly spring to the extent of five-tenths

of a cubic foot per second of time, with a priority dating from June 1, 1914.

In this same action, Asa Danforth was decreed the owner of water from a certain

more norther1y spring at the head of Sheep Creek and had a right tb.the extent

of one-half-cub{c foot of water per second of time, with a priority dating from
dJune 1, 1915.~ Tﬁe use is described for both rights for irrigationand domestic
pUrposes.v' | |

The evidence presented at the hearing'was that very little use was
made Qf»phis waterland befween 1950 and 1973, the only water used from the springs

was for domestic purposes.

. In 1973, Mr{ Clarence Kent constructed a reservoir within the NWLSEY,
Sec. 24,

"Twp. 11S, Rge. 34E, and began diverting water forvthe irrigation of
about 160 acres of land. The water supply for thisreservoir oriqinétgd}from the
same Sprihgs listed in the Danforth Deérge. During 1975 to take advantage of the
available head between the éprings and the place of his use to reduce pumping:
;equirements, Clarence Kent installed a plastic pipeline to collect the water from

the springs and transport it to his pump,  The installation of this pipeline

eliminated the flow in the creek between the springs and the reservoir and, therefore,

through the ,property of Mr. Delmar Clark.

'
.....
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That the following priovity of right be recognized between the

4

permit holders:

L 15=-7028 : February H, 10/
15‘7026 | V;_!Ph\“div ., |9/6,‘
15-7029 ~ T April 26, 1976 -
.15 70»(1 - "vApt1l ”ﬁ, 10/6

' ;Proof of constructlon or worls nnd app11cal1on of water'to bonnf1c1a]
'Ause be subm1tfcd to the Departmnnt on ov boFOlO'
“Udune;l. 1°7Q nn Pv\mlt No 1%-702’57”'w

\%1' J”U§71 1081 on- Pvtm1L MNo. 15-7026..
’7f Jth»] 1“?? nn Porm1t Ho. 15 7090 nnd 1)-/010

f:,iand Lhaf no nxLon91ons of tlmn sha11 ho qvantod pu:t 1hc%e dalv°  f.7

:“»1~junt11 the porm11 ho]dnv shOW1nq ho was prnvnnted from proceed1nq j_'
S by c1rcumqtances beyond his contro]

o f}*Thai‘a moasurlnq dpv1co of a typc approvvd hy the Dopartment;aha11

‘”he pcvmannnt]y 'nqta11od and ma1ntd1nod as parr of thn dlvor11nq worlq

-on each of the,h,rm1tr

: ff_nated Lh1s _;!;Zw; day of Juno,_1977}




September 18, 1978
Re: Permit No. 15-7025

Lorraine Kent & Claude Kent Trust
o 2223 Oak Trail Drive
- Idaho Falls, ID 83401

f ;Enclosed is a copy of the amended Memorandum Decision and Order on issues raised
..at’ the rehearing held on September 16, 1977. :

Yourshould be aware that any person who does not agree W1th the dec1aion may request
. a re~hearing before the Director of the Department of Water Resources within 20

.. - days or may appeal directly to the District Court within 60 days of the date of the
decision. :

Sincerely,

"<  L. GLEN SAXTON
Chief, Operations Bureau

~ LGS:kw
Enclosure




b
" Form 204 Identification No.
5/78

STATE OF IDAHO _ . :
DEPARTMENT OF WATER RESOURCEF) ll ; ‘g | f ‘F [m | (

HEGEIVE|)REQUEST FOR EXTENSION OF TIM

To provide additional time in which to submit SEP 2% 1980
SEP 22 1980 proof of beneficial use on a water right permit

Department of Water Resources
Department «f Water Resanreos
Larry H. Kent of 2223 Oaktrail Drive Toaro FALLS
(Name) (Address)

State of Idaho , deposes and says:
That he is the holder, or the duly authorized agent of the holder*, of Permit to Appropriate the Public

Waters of the State of Idaho No. 15-7025

That under the terms and conditions of said permit, work thereunder was required to be completed on or

before Oct. 1 ,19 80 ,

That he has heretofore performed the following work described under said permit:

Costing $

That he is unable to complete the remainder of the work within the required time for the following

reasons, to-wit: The water rights under the above application have been the subject of

Titigation since its original submittal. The matter has been through the water board

procedures on disputes and into District Court. It has not yet been fully decided.

Until it is decided, I do not consider it prudent to jnvest in the intended sprinkler
system. We are presently utilizing a flood irrigation system.
Wherefore, he asks that the Department of Water Resources extend the time for the completion of

bl

obligations under said permit to Oct, , 19

Zo//m&i "’)/ ,{f

(Signature) *

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES
IT IS HEREBY ORDERED that the above application for extension of time be APPROVED and the time

within which to submit the statement of beneficial use be submitted on or before January

T, 1984,

oL

Signed this __g day of October 119.80 .

' A, [ ol

Chi ef, Operations Bureau

AlTicamon peEws X /b0
*IF OTHER THAN HOLDER, Power of Attorney must be supplied,

$15 fee received by ,,,_;, Date /¢-g- o Receipt # _/z./48
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Larry H. Kent
2223 Qaktrail Dr.
Idaho Falls, ID 83401

Department of Water Resources

Statehouse
Boise, Idaho 83720




,.@,f%nw'n&, o Siate of Idaho
QYN O ' ‘
b ) DEPARTMENT OF WATER RESOURCES
Ty 7 STATE OFFICE, 373 W. Franklin Street, Boise, Idaho
” R _RESOY:
—_— = i
JOHN V. EVANS | | | Mailing address:
| Gewennor o ’ ‘ ' - Statehouse

Doise, Idaho 83720

CJWH&NA&&D (208) 384-2215

. Diector

January 3, 1979

f
i

M. J. W. Crowther
Attorney at Law.

60 N. Main Street
Malad City, ID 83252

2 - " Dear Mr. Crowther:
‘Re: Pérmit Nos. 15-7025, 15-7026, 15—7029 and 15-7030

» ~ | Pursuant to your phone call on December 28, 1978 to Ron Carlson of our Eastern
) Regional office in Idaho Falls, we checked the above referenced files and deter-
mined that we inadvertently did not forward to you a copy of the Memorandum ..
Decision on Issues Rajsed at Rehearing and Amended Order. ’

Enclosed is a copy of the amended Memorandum Decision and Order on issues at the
rehearing held on September 16, 1977.

Be sure to note that the approval of Permit No. 15-7030 has been voided.

You should be aware that if you do not agree with the decision, you'may request
B ‘a rehearing before the Director of the Department of Water Resources within 20
. : - days from the date of this Tetter or may appeal, d1rect1y to the District: Court
9 . - within 60 days from the date of this letter. A

:& - I hope the mailing oversight has not caused you any inconvenience.
2 ' _ ‘ , o
8 Sincerely,

5 . L. GLEN SAXTON
N ' - Chief, Operations Bureau

Enclosure

cc: Llarence Kent with enclosure
Delmar Clark
Robert C. Huntley
Lorraine Kent and Claude Kent Trust

boe ' Rown Cowlsou—

- R R LR T TR e e e tmnde e o - R TR

Ron Kerl
Lyle Burham
James B. Green
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i, B H. Young, Clerk ot the Supreme Coun
of the State of idsho, do hereby cer}i th}t the
above iz a true and correct copy of the i/

entered in the sbove antiticd couse and now on

record inmyoifica.
WITNESS my hend a7 thoSest.1thia Courl 3.2

A
3K 4




In the Supreme Court of the State of Idaho

Reference No. 79-19

REGEIVE()

DEL CLARK and BEATRICE CLARK, R 2 joe

husband and wife,

Plaintiffs-Appellants, Department of Waler Resources

V. Supreme Court No. 12614

CLARENCE KENT and VIRGINIA KENT,
husband and wife,

ORDER TO AUGMENT

Defendants-Respondents.

The Appellants herein by and through their attorney of
record having filed with the Clerk of this Court on the 26th day of
January, 1979, a MOTION TO SUPPLEMENT RECORD, said MOTION showing
service on counsel and no filing in opposition having been filed to
this date; and

The Court having fully read and considered said MOTICN
and being fully advised in the premises,

IT IS HFREBY ORDERED AND THIS DOES ORDER that the MOTION
be CGRANTED, and that the Director of the Department of Water Resources
certify to this Court to become a bart of the reccrd heréin, as
EXHIBITS, the following:

1. MEMORANDUM DECISiON AND ORDER dated
June 17, 1977.

2. ORDER APPROVING PETITION FOR REHEARING
dated August 25, 1977.

3. MEMORANDUM DECISION ON ISSUES RAISED AT
REHEARING AND AMENDED ORDER dated
September 15, 1978.
IT IS FURTHER ORDERED that the three FXHIBITS above
menticned. shall be returned to the Directer of the Department of

Water Resources at the conclusicn of this case in the Supremé Cobdrt.

DATED

ATTEST:

Rthtaaecl
T O




o R. H. YOUNG
(. Clerk of the Supreme Court

. | SSupreme ourt

SState of Jdaho 451 W, STATE STREET
' BOISE, IDAHO 83720

(208) 384.2210

i'}/ March 6, 1979 ﬁ)d LL; @ /E H le Ii‘j,' "llll,}'

MAR 8 1979

Departmont of Walar Resnisroes

Mr. C. Stephen Allred, Director

Department of Water Resources

Statehouse : ’
Boise, ID 83720

Re: Supreme Court No. 12614
Clark v. Kent

Dear Mr. Allred:

We hereby acknowledge receipt of Augmentation of
the Record pursuant to the order of this Court, dated ;
February 28, 1979. g

These documents are received as exhibits and will
be returned to your office at the conclusion of this appeal.

Sincerely, :
QLé%\ s §
R. H. ¥
Clerk !

RHY : mb ' ' o
cc: Counsel of Record
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45 : /5- 7025 ‘LEY & OLSON
FROR: (ghow title) FERED

-Z/ : NER FIRST & CENTER TELEPHONE
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FOR YOUR: AEvIEW AND: PER: IDAHO 8320 ARE.gag?sDIEo?OB
O informetion. 01 Call Me D see Me T our Conversation .
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Department of Wasar Resourcas

‘\{ent

.'Jpreme Court to Augment the
of three of the Water Board's

Orders and Decisions.

Enclosed are three copies, together with a certificate, and
we would appreciate your certifying the Orders and then

: : delivering them over to Bill Young, the clerk of the Idaho
L Supreme Court.

Thank you for your kind consideration.

Very truly yours,
3 A

ROBERT C. HUNTLEY, JR.

RCH:bm
Encl.




-,

LAW OFFICES OF

RACINE, HUNTLEY & OLSON

" CHARTERED

LOUIS F. RACINE, JR. CENTER PLAZA - CORNER FIRST & CENTER TELEPHONE !
ROBERT C., HUNTLEY, JR. POST OFFICE BOX 139! AReAa CobE 208

WILLIAM D.OLSON POCATELLO, IDAHO 83201 . 232-al0ol

D.JAMES MANNING

W. MARCUS W. NYE TELEPHONE [208] 232-6101

SARY L cOOPER ~ March 5, 1979 j

DENNIS W. OLLEY

3
!

REGEDYE

]

;ﬁ. Ms. Ann Harada, Secretary MAR & 1979
o5 State of Idaho )
. Department of Water Resources em"mmhﬁWWmemmm ; g

Statehouse ; 5
Boise, Idaho 83720 ‘ ;

Re: Clark v. Kent

Deaxr Ms. Harada:

Enclosed is an Order of the Supreme Court to Augment the
Record with certified copies of three of the Water Board's
Orders and Decisions.

Enclosed are three copies, together with a certificate, and
we would appreciate your certifying the Orders and then
delivering them over to Bill Young, the clerk of the Idaho
Supreme Court.

Thank you for your kind consideration.
Very truly yours,

: ROBERT C. HUNTLEY, JR. i
RCH :bm
Encl. ' : z




State of Idaho \

DEPARTMENT OF WATER RESQURCES
STATE OFFICE, 373 W. Franklin Street, B«{se\% ho

-\

JOHN V. EVANS \\ Mailing address:
Govemor Statehouse

oise, ldaho 83720
C. STEPHEN ALLRED . (208) 384-2215
Director
'CERTIFIRD MAIL J\
March 30, 1979 100780 '
Re: Permit No. A
15-7025

A

2223 Oak Trail Drive N
Idaho Falls, ID 83401

Dear lis. Kent:

One of the onditiohs of apprioyal of your water Pe No. \i::?\ (see last

page of youn approved permit)\wa at evidence o e extent 0F-devélopment be
submitted as \proof of application of water to(benaficial use to this office on

If you have nof fully complated ¥our project\, akd you have not previously received
an extension of \{ime, you may reqyest an expension of time provided the delay is
_for reasonable cause as indicated in Section %2-204, Idaho Code, amended. If you
have been prevented\from proceeding by a ernpental agency or by litigation,
more than one extens’ion of time can be granted.

Either the bepeficial use affidavit or a reduest for an extension of time must be
received by thjs Departmept on or before the above mentioned date, otherwise, the
permit will lapse and be of no further forge or effect.

C '/
gy ALJV"- - , - <4
RITAFLECK —

Water Rights

Encl: Proof affidavit

L




et e 5 S e e Bt s D e . L .. e ‘- - ¢ S : o . -
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TATE UF 1 0AHU
PEPARTHENT OF WATER RESUURCES

STATEHHUUSE :
BULSE, LDAHD 8372
(208) 334=4440 ,
CERTIFLED MALL ;

KENT, LURRAINE
2223 UAK TRALL UR,

IAHD FALLS Y B34 T als)
LDAHD FalLLS, LD 83401 3ﬁyﬂhjﬁﬁ

JULY 31, 1980 L

DEAR PERMIT HOLDEK:Z

gug OF THIEE CONDITIURS OF APPROVAL UF YUUK WATER PERMLYT RO, 15=7025

WAS THAT BEVIDEMCE OF THE EXTENT OF PDEVELGOPMERT RUST G SUBMITTED TO THIS
U ICE O UR BEFURE OCTOBER 01, 1980, (SEE LAST PAGE OF YOUR

APPRUOVED PERMIT), ENCLOSED I8 A PUST CARD WHICH MAY BE USED TO SUBMIT
THE REGULRED PROGE OF BENEFICIAL Usk,

Peoyou HAVE WOT FULLY CUMPLETED YUUR PRUJECT, AND YUU HAVE KOT PREVIOQUSLY
RECEIVED AN EXTENSTON OF TIME, YUU SAY REQUEST AN EXTERNSIUN OF TYME PRO-
VIDED THE VELAY 15 FUOR KEASOMABLE CAUSE AS INDLICATED 1IN SECTION 472204,
IDAHU CUDE, AMENDED, 16 YOU HAVE BEEN PREVENTED FRumM PROCEEDING #Y A
GUVERNMENTAL AGENCY OR BY LITIGATIUN, MURE THAN (Ne EXTENSTUON OF TIME CAN !
BE GRANTED. A KEQUEST FOR EKXTENSLION UF TIME FORM 1S5 ENCLUSED ' ;
FUR YUUR CONVENIENCE,. PLEASKH MOTE THAT A FEE UF §15,00 MUST BE

e e 5 v e

SUBMITTED WITH THLIS FURM, @
EUTHER THE BENEFICLAL USE PUST CAKD UR A REQUEST FUR AN EXTENSIUN OF TIME %
MUST Bl KECLEVED &Y THLS DEPARTMENT UN UR BEFURE THE ABUVE MENTIONED DATE, |
UTHERWISE, THE PERMIT WILL LAPSE AND BE UF NO FURTHER FORCE OR EFFECT g
WITHIN b0 DAYS. : g
| i

SINCERELY, !
(

!

R1TA FLECK , §
SR. SECRETAKY ;
z

ENCLUSURES ;
i

i

g

i
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October 6, 1980

Larry H. Kent

2223 Daktrail Drive

Idaho Falls, ID 83401

Dear Mr. Kent:

Re: Permit No. 15-7025

Enclosed is a copy 6f the approved request for extension of time. The
time within which to submit the statement of beneficial use is extended
to January 1, 19¢3.

Also enclosed is receipt No. 16468 in the amount of $15.00.

Sincerely,

RITA FLECK
Sr. Secretary

Enclosure




SUPREME COURT OF THE STATE OF IDAHO Ty

. 451 W. State Street Boise, Idaho 83720 p .

. {onToR 7
Director, Dept. of Water Resources » P 8- 7d30

GBBRKXIKEHEAMSERIREQXIRAX
Boise , Idaho ' - August 28, 1980

Re: Supreme Court No. 12614

CLARK v. KENT

I enclose herewith Augmentation (Exhibit) in the above case for filing in your court.

Please fili out form-of receipt below and return to this office. '
R. H. Young, Clerk

The Augmentation (Exhibit) in the above entitled case  has  been received and
filed by me this qt#’ day of M , 19 3’2

XERAAK PG ORNERCHA |

) : . R
By W W o B
=

o o AL
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3 R. H. YOUNG
Clerk of the Supreme Court

State of Jdaho
Suprene Qourt

i% E @ \E U W E (208) 3842210

March 6, 1979

SEP 4 1980

Department of Water Resources ,

Mr. C. Stephen Allred, Director
Department or Water Resources
Statehouse

Boise, ID 83720

Re: Supreme Court No. 12614
Clark v. Kent

Dear Mr. Allred:
We hereby ackncwledge receipt of Augmentation of

the Record pursuant to the order of this Court, dated
February 28, 1979.

- These documents are received as exhibits and will
be returned to your office at the conclusion of this appeal.

Sincerely,

R. H. Young
Clerk

RHY:mb
ce: Counsel of Record

451 W. STATE STREET
BOISE, IDAHO 83720

"f_.}..i-'?':-' :
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LOUIS F. RACINE, JR.
ROBERT C.HUNTLEY, JR.
WILLIAM D.OLSON

MAR - 51979

LAW OFFICES OF

RACINE, HUNTLEY & OLSON
CHARTERED
CENTER PLAZA~ CORNER FIRST & CENTER
POST OFFICE BOX (391
POCATELLO, IDAHO 83201

" TELEPHONE
AReEA Cobpe 208
232-610l|

D. JAMES MANNING

W, MARCUS W. NYE
GARY L.COOPER’

DENNIS W. OLLEY

Ms. Ann Harada, Secretary

Boise,

delivering them over to Bill Young,

TeLerHoNne [208] 232-610t

March 5, 1979

State of Idaho
Department.of Water Resources
Statehouse
Idaho

Deparhnenlo!\#&ku Reaouccos

83720

Re: Clark v. Kent

-Dear Ms, Harada:

Enclosed is an Order of the Supreme Court to Augment the
Record with certified copies of three of the Water Board s
Orders and De0151ons.

Enclosed are three copies, together with a certificate, and
we woild appreciate your certifying the Orders and then

the celerk of the Idaho
Supreme Court

Thank you  for your kind consideration.
Very truly yours,

=2l

‘ ROBERT C. HUNTLEY, JR.
RCH: bm
Encl.

—_—




In the Supreme Court of the State of Idaho

i 2 | . .., -
Reference No. 79-19 ‘ ﬁ)a E K’ E H v E" HD
DEL CLARK and BEATRICE CLARK, N o
husband and wife, NAR 2.Iﬁm

Plaintiffs-Appellants, DwmmWMOH%hHhmMWs

V. Supreme Court No. 12614
_CLARENCE KENT and VIRGINIA KENT,

ORDER TO AUGMENT
husband and wife, , -

Defendénts—Respondénts.

The Appellénts herein by and through their-attorney of
record having filed with the Clerk of this Court on the 26th day of
© January, 1979, a MOTION TO SUPPLEMENT RECORD, said MOTION showing
'Servicé’on counsel and‘no filing in opposition having been filed to
: tﬁis date, and | A' |
‘Thé Court having fully read and considered said MOTICN
and being fully advised in the premises,
IT IS HFREBY ORDERED AND THIS DOES ORDER that the MOTION
',be'GRANTED, and that the Direetor of the Department of'Watcr Resources
cerﬁify to this Court to.become a bart of the record herein,'as-
EXHIBITS, the following: o

‘~1. MEMORANDUM DECISfON AND ORDER dated
June 17, 1977. ' '

2. ORDER APPROVING PETITION FOR REHEARING
dated August 25, 1977. '

3. MEMORANDUM DECISION ON ISSUES RAISED AT
REHEARING AND -AMENDED ORDER dated.
September 15, 1978, ;

IT.IS FURTHER ORDERED that the three EXHIBITS above

menticned shall be returned to the Director of the Department of

Water Resources at the conclusion of this case in the Supr

DATED This 28th day of Febpuaryz;}%VQ////7
: : e i

vttt GO~

*
-

ATTEST :

e

S
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In the Supreme Court of the State of Idaho

i, R H. Young, Clerk of the Supreme Coun
ol thg State of idsho, do hereby caﬁ thzt nw/
above is a true and correct copy of the '

enterad in the abovo antitisd causy and now on
record in my office.
WITNESS my hond o7 tho Saest o this Court 477
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BEFORE THE DEPARTMENT OF WATER RESOURCES

&

OF THE
STATE OF IDAHO

IN THE MATTER OF PERMIT NOS. 15-7025,

MEMORANDUM DECISION ON

LORRAINE KENT AND THE CLAUDE KENT TRUST: .

: : ‘ ISSUES RAISED AT REHEARING
3G IS NO. 15-7026, LYLE R. BURNHAM; NO. 15-7029 ' ’ ‘
AND AMENDED ORDER

e S e Ny et st S it

AND 15-7030, DELMAR CLARK

On June_T7; 1977, the Director of the Department of Water Resources issued
a memorandum decisibn and order approving Applications -for Permit Nos. 15-7025, 15-
7026, 15-7029 and 15-7030.
‘_} On June 27, 1977, Robert C. Huntley, Jr., Attorney for Delmar Clark filed a
Petition for Rehearing on Permit Nos. 15-7029 and 15-7030, and on July 5, 1977 a

Mdtion,for Rehearing was filed by James B. Green, Attorney for Lyle R. Burnham.
i Thesearequests for rehearing were approved by the Director on August 25, 1977. On
. September 16, 1977, a second hearing 1n‘the-matfer wasﬂhe1d.
| The attorneys for Delmar Clark and Ly]e Burnham argued that the D1rector s
'vdec1s1on was fau]ty in the fo]]ow1ng areas: | o
1) The water rights decreed in the Danforth Decree have been abandoned.

- 2) C]arence Kent shou]d have only been the successor to at most, 0.25 ',;ﬁf 1 1 : v‘} #

xit;;*ecub1c feet per second under the Danforth Decree
'}5'3) The decision is in error because the protestant, Clarence Kent, d1d

- hot resume a water right because the on1y prev1ous use of water was for the 1rr1qat1on o

of a garden. =~ RO _ ' o - o : RN .d]ﬁ.,:'.j-?*:‘
4) The decision should hane limited Clarence Kent to use of the south SRR ‘é SR
(lower) spring. - | | o ' : | | d‘ B 3 %
‘ * 5) The decision is in errbr for'not requiring Clarence Kent to'install a
'1imeasdr1ng device to measure the water he is diverting.

5) Lyle R. Burnham has made uninterrupted use of the water rights originally

? decreed to JameS»BUrnham.
fl % . - 7) The decisison and order are in error in awarding Lyle Burnham a permit
id f . to irrigate 80 acres of 1and.
: 1 8) The Director erred by not-ruling on Delmar Clark's right to water live- f | | ¥

'§§§§ stock from the creek
[ i

B . ::ﬂj_ : 9) Protestant, Clarence Kent, needs a transfer to change the point of
igﬁs diversion if he still has a right under the Danforth Decree or an application for

| |




-~ permit if he wishes to appropriate water; and has filed neither.

FINDINGS OF FACT

| 1) In 1929, a decree was issued in the case of St. John Irrigating Col
vs. Asa H. Danforth et al, in which 0.50 cubic'feet per second was decreed to H. 0.
Kent and James Burnham with a 1914 priority from two unnamed springs wnich flow into
Sheep Creek. Clarence Kent and Lyle Burnham are successors in interest to H. 0.
Kent and James Burnham, respectively.

. *2) The Department of Water Resounces does not confirm or issue water rightsf5
| basedAupon.diversion of water and application to beneficial use. The Department will
accept a claim based upon such use which is admissible as evidence in a general
| adjudfcation of water’rights
,_.3) There 1s unapproprlated water from the two unnamed spr1ngs during port1ons

pe

of the 1rr1gat1on season at the present time. |

4) Water has been measured at about 1.00 cubic feet per second below the
unnamed springs wnich flow into Sheep Creek. |
o | 5) It is within the d1scret1on of the Department of Water Resources to

‘ .require'measuring devices on diversions from sources of water supply not within a T %

' fﬁwaterﬁdjetrict,f(ldaho Code;_Sec.-427701).‘ In an area where a water district has‘ R
anot,been:formed;fthe Department will exercise its discretion under lggng.Code,eSec,' |

- 42-701 by nequiring meaéuring devicespon1y,for‘Water rjghts, the priorities of whieh' ’wﬁ
- are at isSue before the»erartment,j7 o ff‘f‘ﬁg%«wii PN } '

L A
. 1 . 3 4
YIRES] |“ :
! N E

~6) Application for Permit No. 15-7030 was withdrawn by Delmar. Clark on
© January 3, 1977. o T |
CONCLUSIONS OF LAW

1) There is 1nsuff1c1ent water available From the spr1ngs under ex1st1ng ; ;;§:~“

DT

i SRR

cond1t1ons to satisfy all of the amounts requested under each of the app11cat1ons

S

for permjt. The applicants are ent1t1ed to deve]op additional water from the spr1ngsfﬁ
~and to use, according to the.priority of the app]ication for permit, the unappropri— | ”3 '%
ated water that is presently available frdm the springs after recognizing the'water o [f

r1ghts established pursuant to the decree issued in St. John Irr1gat1ng Co VS, Asa ,

H. Danforth et al, if they have not been lost by abandonment or forfe1ture

SRR or SAHIERC L NERR SR ot o

2) The water right claimed to have been_estab1ished by diversion and

beneficial use by,De]mar}CTark for stockwatering directly from the stream cannot be

ig '

o determined by the Director, as beneficial use rights tan only be determined by a

CofmEn court.

PR 3)  No measuring device is. required at this time to be installed on the

y
E

St B
¥ a3




-~ s, -‘\ i
o ’ "4 2 gaas - Yl ;
"
% diverting works of Clarence Kent but may be required at the time a water district ;:
is formed. ")
ORDER
IT 1S, THEREFORE, WEREBY ORDERED and Applications for Permit Nos. 15-7025, 2 3
15-7026 and 15-7029 are APPROVED subject to the following conditions: >
" ! T 3 v
1) Subject to all prior water rights including those established under ,, ~ o
decree or by the diversion and beneficial use of water. |
2) The following priorities of right shall be recognized between the perm1t'
i.__ "~ holders: |
Permit No. 15-7025 February 5, 1976
P . Permit No. 15-7026 February 24, 1976
' .. Permit No. 15-7029 April 26, 1976
- 3) Proof of construction of worké and application of water to beneficial
P use shall be submitted to the Department on or before:
1 Permit No. 15-7025 ~ October 1, 1980 3
. : - R " Permit No. 15-7026 October 1, 1982 ‘
‘ B : Permit No. 15-7029 ’ September 1, 1983 .
2 and that no extensions of time shall be granted beyond these dates unless the permit z
%;:JM | ho]der can show he was prevented from completing the appropr1at1on by c1rcumstances = e f”;'
Lo beyond. his contro] |
4) An access port or other device as Spec1f1ed by the Department sha11 be el
& . installed by each penn1t holder to provide the installation of measur1ng equ1pment
fﬁ? | and the determ1nat1on of’ the rate of diversion by the Department ‘ k h
B A 8 & FURTHER ORDERED that the approval of Permit No. 15- 7030 is hereby e
i voIDeD. | . ) | AR
| 0 Dated this _/B day of September, 1978. |
, ] “The foregmng is a true and certified copy of . ! /
R | . i+ .. the document on file at the depar*ment of - | :
o ' - Water Resourcas, S ; - A, : R
« . o Signedthis@dayof Micch 6. < ;IEPq{EN J,LRED N
" é‘ ' - D1rector

:
Eé;ii % L
1%% =
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BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO

IN THE MATTER OF PERMIT NO'S. 15-7025 -

ORDER APPROVING
- PETITION
FOR REHEARING

LORRAINE KENT AND THE CLAUDE KENT TRUST:
NO. 15-7026 - LYLE R. BURNHAM: NO. 15-7029"
and 15-7030 - DELMAR CLARK

e et e e e e e P

WHEREAS, an February 5, 1976, February 24, 1976, and April 28, 1976, 

the. Department received applications for permits from Lorraine Kent and the

| Claude Kent Trust (15-7025), Lyle R. Burnham (15-7026), and Delmar Clark

(15-7029 and 15-7030), respectively; and, .
_ WHEREAS," on February 19, 1976, Clarence Kent filed a protest against
the approval of Permit No. 15-7025 and on March 11, 1976 he filed a protest

against Permit No;-15-7026. On February 26; 197€, a proteét was received

~on Permit No. 15-7025 and on March 16, 1976, a protest was received on Permit |

No. 15-7026, -both from the St. John Irrigating: Company. ~ On May 20, 1976,
Clarence Kent submitted protests against the approval of Permit No's. 15-7029-
and 15-7030; and,

WHEREAS, on January 12, 1977, a hearing concerning these permits

 was held at Malad, Idaho; and,

R -WHEREAS, on June 17, 1977;_a Memorandum Décisﬁon andVOrder Was_issued_
baéed,upqn;the testimony of both the applicants and the profestanté andinfor5 
mation in the Department's files; and, | | _ S

.;'WHEREAS,,on June 27, 1977, Robert C. Huntley, Jr., attorhey.for -
Delmar Clark filed a Petition for Rehearing on Permit No's. 15-7030‘a&d 15~7nz9,
and on July 5, 1077, a Motion fpr.Rehearing wasAfj1ed’by JameS.B.'GrEén,:
attbrhey'for Lyle R. Burnham; and, | |

WHEREAS, after cqnsidering those petitions, the Department finds that a

"~ rehearing should be held;

2

2

e The foregoing is

= a true and certified copy
% the document an file e
\ < at th gl
%5:.;‘ Water Resourcos, "¢ coparment of
N Si i X
%ﬁ’; , igned tlns_é.dayoL_Ma:cA___,wlZ. '

}‘IT IS, THEREFORE, HEREBY ORDERED that the peitions for rehearing be
APPROVED. |

Dated this 2'5— day of August, 1977.

()

Faad

o

e e, -
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BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES
| " OF THE
STATE OF IDAHO

IN THE MATTER OF PROTESTS AGAINST THE APPROVAL OF

)
) A
APPLICATIONS FOR PERMITSNO. 15-7025 - LORRAINE MEMORANDUM DECISION
. | n AND ORDER
KENT AND THE CLAUDE KENT TRUST; No. 15-7026 - %
LYLE R. BURHHAM; NO. 15-7029 and 15-7030-DELMAR CLARK g

On FebruaF§ 5, 1976, Lorraine Kent and the Claude Kent Trust filed
application no. 15-7025 to appropriate 0.50 cubic feet per second at a point
within the SW%NE%, Sec. 23, Thp. 11S, Rge. 34E, from an unnamed spring, tributary
to Dairy Creek for the irrigation of forty (40) acres of land. On February 24,
1976, Lyle R.vBurnham filed abp1iéation no. 15-7026 to appropriate 1.60 cubic

f ~ feet per second at a point within the SWYSEY, Sec. 24, Twp. 11S, Rge. 34E, ffom

an unnamed spring, tributary to Dairy Creek for the irrigation of eighty (80)

~acres of land. Noticeof these appliications was published in the Idaho Enferprise,

o and was subsequently protested by Clarence Kent and St. Johns Irrigating Company.

A conference was held in Pocatello, Idaho, on'April 9, 1976. At this conference,

Larry Kent, representing Lorraine Kent and the Claude Kent Trust, requested'the“f

heéring in the matter be continued to a later date to allow him an opportunity - .~ 4".‘

“to consult with legal counsel. ,
| | LOn Apri1'26,‘1976, Delmar Clark ff]ed with the Department of Water

Resources app]ieations'no. 15-7029 and 15-7030 requesting to éppropriate 0.13

cubic feet per second for domestic, stockwater and irrigation purposes from unnamed - -

springs in the SEMNEX, Sec. 23; NESWs, NWiSWy, Sec. 245 Twp. 115, Rge. 34E, and
2,40 eubjc feet per‘second‘fer 1rrigation eurpOSes from,unnamed,sprihgs-inlthev
NW%SW, Sec.»24, Twp. 118, Rge. 34E. Notice of these appiitations wefe pub]ished
. 1n'the Idaho Enterprise and was.protested'by,C]arenceAKeht. Department‘action
in this matter was delayed because of a court actidﬁ invalving the water‘of the
springs between Delmar Clark and Clarence Kent.
| _Oﬁ'January 12, 1977, because of the issues 1nvo]ved,.a combined hearing
was heid'in Malad, Idaho, on all of the above referenced applications. At that.
‘time,esf. Johné'Ifrigating Company, thrpugh their attorney, cohtacted the Department

‘gﬁ%ﬁd:ind%eated they did not wish to appear at this'hearing and onTd Tike the

R m .

: information presented at the'previous Conference to be considered by the Department

e,
AEREN
H

Y
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in making a decision in the matter. A1l of the applicants were‘present. Applicant
Delmar Clark was represented by attorhey, Rohert C. Huntley, Jr., of the firm |
Racine, Huntley ahd Olson, Pocatello, Idaho. The protestant, Clarence Ként was
‘present and represented by attorney J. W. Crowther. The testimony of both the
app1icdnts and protestaﬁt was heard primarf1y on two issues: These issues were:

(1) Does the protestant, Clarence Kent, have a water right from the subject‘springs‘
that will be injured, and (2) is there sufficient water in the source for- the
purposes 1ntended.by the applicant. |
FINDINGSfOF FACT |

On.Jdune 5: 1928, the cause of St. John Irrigating Company.v.s. Asa H.

Dahforth, H. 0. Kent, Marvin A. Butler and James Burnham came before the Fifth
Qudicia]'District'Court at Malad, Idaho, Oneida County. This trial resuited in

~ the adjhdication of certain rights from springs arising in the SELNEX, Séc. 23;
Twp. 11S, Rge. 34E. The court decreed that the defendants and cross-comp1ainants,
Henry 0. Kent and James Burnham were decreed owners of a kight td.the pérpetua]
use of Waters frOm'a certain more sbuther1y spring to the extent of fiveétenths

- of a chbic foot pef sécond}of time, with a pbiority dating from June 1, 1914,

" In this same action, Asa Danforth was decreed the owner of water from a certain

" more northerly sﬁring qt'the head of Sheep Creek and had a right to the extent
. of ohe4ha1f cubic foot of water per second bf time, with a priofity dating from
June 1, 1915. The use is described fonlboth rights for 1rrigatioﬁaﬁd doméstic,
purpose;. | | N |
| The evidence présented at the hearing wés that very 1ittTe use wa$
made of this water and between 1950 and 1973, the only water used from the springs o
‘was for domestic purposes. - | | | | |
| In‘1973; Mr. C]arente Kent constructed a reservoir within thele%SE%,.‘
Sec. 24, Twp. 115, Rgé. 34E, and began'diverting watér"for'the'ifrigatibh of
vabbUt 160 acres of land. The water supply for thisreservoir origﬁnated'from.the ’
samé springs Tisted in the-Danforth'Decree.' Dubing 1975 to take advantgge df-the
available head between fhe springs and the p1a¢e’of his use to reduce pumping
requireménts,~c1akence Kent installed a plastic pipeline to collect the water from
. the springs and transport it to his pump. The installation of this pipeline
“eliminated the flow in the creek between the éprings and the reservoir and, therefore,

_through the property of Mr, Delmar Clark.




- In the decree.entitled St; John Irrigatihg Company:—ve- Asa H. Danforth;;

et. a1.;'it is specified that these springs are not a tributary of Dairy Creek. .
From the records available, it appears that Clarence Kent is the

successor'in interest‘to the five-tenths cubic foot per second originei]y”decreed L -

to H. 0. Kent and James Burnham.

é _ | The best available data indicates that the springs flow at the rate of , - ik
" at least one cubic foot per second of time. _ ‘ “"fj¥ggfmﬁ

CONCLUSIONS OF LAW

?[f\_73 , | _ll Even though the water from the springs was not used for 1rrwgat1on"
o . for a per1od of twme qreater than five years, and, therefore, the water r1ght may
"tk. have been lost by nonuse under Section 42-222, ldaho Code, the courts have been

" reluctant to declare a water right lost if use of the water was resumed prior to

lthe water being'taken by subsequent appropriators, Carrington v.s; Crandall, 65

"ﬂf‘ Idaho 525,”147VP2d 1009 (1944); Rams-horn Ditch Co. v.s. United States, 269 Fed.

o803 Zezi v.s. Lightfoot, 57 Idaho 707, 713, 68 P2d 50. The protestant Clarence

.Kent, as successor in interest to the H. 0. Kent and James Burnham‘water right
.15 ent1t1ed to. O 50. cub1c feet per second

."»4" 1t; There 1s not suff1c1ent water in the springs, under ex1st1nq
cond1t1ons; to supp]y the water requested under each of these app11cat1ons for
j'{?' permit but each applicant should have the opportun1ty to develop add1t1ona1

| water‘and'USe'the unappropriated water that is available 1n the source.

T TR TN

| ],3_ The use of the existing water shou]d be deve1oped accord1ng to-
- r’ the pr1or1ty of the water r1ght therefore the date that proof of comp]et1on
of works and app11cat1on of water to beneficial use should be set 1ater for the

Jun1or pr1or1ty right holders to allow them to construct their projects if- the

senior r1ght ho1ders do not construct the1r projects. - | L .:\ ' "r"*'::"‘ g'

4. The water rights of the protestant, St. John Irrigating Company

will not be injured since the source of water was declared}in the‘cese of St.
- ~John Irrigeting'Company v.s. Asa H.-Danforth;.et. al. not to be a tributary of
| Dairy Creek. | |
| “ . IT IS, THEREFORE, HEREBY ORDERED and App]ications:for»Permit‘No. 15-7025, H
;?{ ; .\ 15-7026, 15-7029 and 15-7030 are APPROVED subject to the following conditions:

1. 'Subject to all prior water rights including that of Clarence Kent

| ———— T & it i

to divert 0.50 cubic feet per second of water with a priority of

June 1, 1914,




.'}ﬁAi on each of the permits.

2  :nﬁDated this _ ,Z day of June, 1977.

. The foreaoma is a frue and certified copy of

‘the document on file at the department of -
Water Resources,

- Signed this;édayof_Mg;:d:____,IQ

i
§ \ : 2. That the following priority of right be recognized between the
‘ permit holders: |
_ _ 15-7025 February 5, 1976
. . 15-7026 February 24, 1976
- 15-7029 April 26, 1976
15-7030 April 26, 1976
) 3. Proof of construction of works and application of water té beneficial

% ;s?f o C use be submitted to the Department on or before:
é | | | June 1, 1979 on Permit No. 15-7025
; June 1, 1981 on Permit No. 15-/026
] June 1, 1982 on Permit No. 15-7029 and 15-7030

and.that no extensions of tfme shall be granted past these dates

until the permitrholder showing he was prevented from proceeding

by circumétanceg»béyond his controi.
. 4. That a. measur1ng dev1ce of a type approved by the Department shall

L be permanent1y 1nsta11ed and-maintained as part of the diverting works

L T

ny. ;
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In the Supreme Court of the State of Idaho ’
DEL CLARK and BEATRICE CLARK, )
husband and wife, )
)
Plaintiffs-Appellants, )
)
V. g NO. 12614
CLARENCE KENT and VIRGINIA KENT, ) REMITTITUR
husband and wife, )
)
Defendants-Respondents. )
Stipulation of counsel to dismiss the appeal herein
having been approved August 28, 1980, by order o f the Court,
IT IS NOW THEREFCRE ORDERED that the appeal herein
| from the judgment of the District Court of the Sixth Judicial
| .
| District of the State of Idaho, in and for Oneida County, be
i and is hereby dismissed.
|
; DATED This 28th day of August, 1980.
"'“f\.)\r A
, N — |
? Clerk of\ph% Supreme Court hi
i - STATE OF IDAHO . |
I .
|
'! :
{
i
|
|
|
i
!
!
|
|
!
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STATEHQUSE

BOTSE, IDAHO 83720
(208) 334-4440
CERTIFIED MALL

13315

KENT, LORRATHE
2223 0AK TRAJL OR,
1DAHO FALLS, 1D B3401

PROOF DUE NQYICE

DCTOBER 31, 1983
DEAR PERMIT HOLDER:

ONE OF THE CONDITIONS OF APPROVAL OF YOUR WATER PERMIT MO, 15=7025
WAS THAT PROCF QF THE EXTENT OF YOUR BENEFICIAL USE MUST BE SUBMITTED
THIS OFFICE ON OR BEFURE JANUARY 01, 1984. (SEE LAST PAGE OF YOUR
APPROVED PERMIT DR YOUR LAST APPROVED EXTENSION RECUEST). ENCLOSBED IS
POSTCARD WHICH MAY AF USED TO SUBMIT THE REQUIRED #ROOF,

IF YOU HAVE Nt FULLY COMPLETED YOUR PROJECT, AND YOU OR A PREVIOUS UWNER
OF THIS PERMIT MAVE NOT HECEIVED A PRIOR EXTENSION OGF TIME, YOU MAY REQUEST
AN EXTENSION OF TINME TF THE DELAY IS FUR REASONABUE CAUSE AS PROVIDED IN
SECTION 42«204, IDAHO CUODE, XIF YOU HAVE BEEN PREVENTED FROM PROCEEDING

BY A GOVERNMENTAL AGENCY OR HY LITIGATION, RORE THAN ONE EXTEMSION OF TIME
CAN BE GRANTED, AN EXTENSION OF TIME REQUEST FORM I8 ENCLOSED FOR YOUR
CONVENIENCE,

EITHER THE BENFRFICTAL USE POSTCAKRD UR A REQUEST vUOR AN EXTENSTON OF TIME
MUSYT BE RECEIVED BY THIS DEPARTMENT ON OR BREFORE THE ABOVE DESCRIBED PROOF
DUE DATE,., IF NETTHER IS RECEIVED, THE DERARTHENT WILL SEND YOU A LAPSE
NOTECE, WITHIN SIXTY (60> DAYS OF THE MAILING OF THE LAPSE NOTICE, THE
PERMIT WILL NO LONGER BE OF ANY FORCE NQOR EFFECT,

SINCERELY,
RITA FLECK
SECRETARY/RECORDS MANAGER

ENCLOSURES
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DEPARTMENT OF WATER RESOURCES

The Idaho De{@went of Water Resources will consider this card as<™™atement that the permit
holder(s) has cG::?pleted development to the extent shown below of . ./hit No. /5-7025,

Name(s) of Permit Holder: ﬁmﬁ /6‘.1’ //waz fm&l 7j %«7‘"

Post Office Address /3 /3 XM/LQ/@ /0/\
oo mﬁ& 340l S T N0 SR U -0 §2E

Source of Water: __« \,(LIT L/LQL/{

Extent of Use: {J Donfestic {number of households)
O Stockwater (number and type of stock)
ll’l/lrngatlon {acres)
{30 Other

A

A
Measuring Device:  Required? Yes Installed? & Yes O No
Access Port: Required? 0 Yes }Zi No Installed? L[] Yes (O NoY

The above information is a true statement of the extent to which the abqve numbered ermitihas
been developed.

[1-15-¥3

Date Sﬁgnature of Permnt Holder

GIEBYANGTE LA NI

il g7 wpgv_ém;v
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Depariment of Water Resources
IDAHO DEPARTMENT OF WATER RESOURCES

STATEHOUSE
BOISE, IDAHO 83720
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE

STATE OF IDAHO

- IN THE MATTER OF PERMIT

NO. 15-7025 IN THE NAME OF ORDER ADVANCING
DATE OF PRIORITY

LORRAINE & CLAUDE KENT TRUST

— N e N N

This matter having come before the Department of Water
Resources (Department) as a result of preparing Permit No. 15-7025
for issuvance of a license, the Department finds, concludes

and orders:

B FINDINGS OF FACT
1. The Department approved Application for Permit
No. 15-7025 to appropriate the public waters of the State of Idaho

with a proposed priority of February 5, 1976.

2. On December 8, 1986 the Department advised the permit holder
that a license examination fee was required befcre an examination

could be conducted to confirm the extent of use developed under the

i?: permit. The examination fee was due on February 6, 1987.
3. The license examination fee was received on

February 9, 1987, 3 day(s) late.




CONCLUSIONS OF LAW
1. The Director may advance the priority date of the permit.
one day for each day the license examination fee is late, pursuant

to the provisionsroffSection 42-217, Idaho Code.

2. The date of priority of Permit No. 15-7025 should be
advanced 3 day(s). |
ORDER

IT IS HEREBY ORDERED that the date of priority of Permit

No. 15-7025 is advanced tﬁruary 8, 1976.
Dated this ay of 4
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State of ldaho

Department of Water Resources

WATER RIGHT LICENSE

WATER RIGHT NO.

Priority: February 8, 1976

15-07025
Maximum Diversion Rate: ) 0.25 CFs
Maximum Diversion Volume: 43.8 AF

This is to certify, that LORRAINE KENT
CLAUDE KENT TRUST

1313 LAUREL DR,
IDAHO FALLS, ID 83401

has complied with the terms and conditions
of the permit, issued pursuant to Application for Permit dated February 5, 1976; and
has submitted Proof of Beneficial Use on November 21, 1983.

that the works have a diversion capacity of .400 cfs of water from:

SPRING

tributary to DAIRY CREEK

source, and a water right has been established as follows:

BENEFICIAL USE

PERIOD OF USE

An examination indicates

RATE OF DIVERSION ANNUAL VOLUME

IRRIGATION

LOCATION OF POINT(S) OF DIVERSION:

03/15 to 11/15

-

PLACE OF USE: IRRIGATION

TWN RGE SEC ACRES
115 34 23 SENE 9
CONDITIONS/REMARKS :

0.25 CFs

SWNE , Sec. 23, Township 11S, Range 34E

ONEIDA County

ACRES ACRES

NESE 3.5

Total number of acres irrigated:

1. The maximum diversion volume is defined as the maximum allowable
volume of water that may be diverted annually from the source

under this right.

The use of water confirmed by this right is

limited to the amount which can actually be beneficially used.
The maximum diversion volume may be adjusted to reflect cropping
patterns or acceptable standards of water delivery efficiency.

w N

This water right is appurtenant to the described place of use.
This right is subject to all prior water rights and may be

forfeited by five years of non-use.
4. Modifications to or variance from this license must be made
within the limits of Section 42-222, Idaho Code, or the

applicable Idaho law.

43.8 AF

TOTAL

12.5
12.5
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PAGE 2 State of |daho G
Department of Water Resources & B
¢ 0
: &
2 WATER RIGHT LICENSE <
; WATER RIGHT NO. 15-07025 .
>, ; ;
¥ This license -is issued pursuant to the provisions of Section 42-219, Idaho Code. &
¥  Witness the seal and signature of the Director, affixed at Boise, this ) F T S
; day of D= = mpee » 1970 . :
2y ~ ’ <G
) )
R Acting for "R, Keith Higginson, ector / <
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STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

EASTERN REGION

N

John V. Evans

150 Shoup, Suite 15

Governor

C Idaho Falls, idaho 83402

A. Kenneth Dunn (208) 525-7161

Director

January 4, 1984

Claude Kent Trust

c¢/o Larry H. Kent
1313 Laurel Dr.

Idaho Falls, 10 83401

RE: Permit #15-7025

Dear Mr. Kent:

We acknowledge recelpt of your statement submltted as Droof
of beneficial use for the above referenced permit.. '

Before a license can be issued, g fleld examination must be
made by a representative of this Department.

field examination of your system has
been scheduled for

If this time and date is not convenient
for you, please contact this office as
soon as possible. ‘

X A field examiner will contact you to arrange
to examine your system.
o .  If you have any questions regarding the fleld examination, TN .
S _ please contact this office. _ . o

Sincerely,

| HAROLD W. JONES
: ' Sr. Resource Agent

HWJ: JK.

B L R Ve




STATE OF I HO

% T ; (R R ¢
DXPAR ’I‘n’i E AL RESDURCES
. EASTER i N
, . St "J'h ] ) :
Jotz;n V. Evans DEC 10 00s cfij* 150 Shoup — Suite i5
overnor LG R ldano Fails, Idaho 83402
A. Kenneth Dunn (208) 525-7161
Director | | D oot ot Water Resources
5=7025 i .
KE&*. L““@ﬁ‘gﬁ , December 8, 1986 ﬁfﬂué;;;ln
1 13 LAURu Whe ,l, .'.“ . '.
T%AHU'FALLS. 16 83401 &:}p.,.;

™

" have been certlfled.

EXAMINATION FEE NOTICE  § . 1360

— e ean AT VLS

- v .
'ty e e
-

_‘..——‘—--

Dear Permit Holder:

Department records show that proof of beneficial use has been
submitted for the above-referenced permit, but that a field
examination has not yet been conducted to determine the extent of
beneficial use of the water for licensing purposes. '

House Bill 671 (effective April 4, 1986) enacted by the 1986
Idaho Legislature requires the payment of a fee before this
Department can conduct the field examination needed to issue a
license confirming use of water under the permit. This letter
is notification that the license examination fee is due within
sixty (60) days of the date of this letter. The examination fee
information sheet (enclosed) must be returned with the fee.

As an alternative to suybmitting the fee, the Department will
accept a field examination report completed by a certified water
right examiner from the private sector. If you choose to have
the examination done by a <certified water right examiner, you
.need not submit the license examination fee to the Department,
but you must within sixty (60) days of the date of this letter
return to the Department, the examination fee information sheet
"showing appropriate information together with a statement from
the certified examiner to verify that you have retained a
certified examiner to conduct the field examination. If you
choose this alternative, a completed field examination report
must be submitted within one year of the date of this letter.
You cannot later change your decision to use this alternative and
submit the fee needed for the Department to conduct the field
examination, but you may change to another certified examiner.

Certified water right examiners are licensed enginpeers,’
geologists, or land surveyors certified by the Department to
conduct water right examinations. The procedure for certifying
examiners results from the recently enacted HB 671 and is being
‘developed at this time. A listing of certified water right

... examiners will be avallable from thls Department when examlnevs e

- ‘..x'“.‘.f}.




If your permitted use, in fact, has already been examined by
the Department and you have not asked to have the examination
repeated, the fee requirement is not applicable to your permit.
If you believe this is the case, please contact the Department.

The license examination fee is to be based on the amount of water
you indicate you have developed, as listed in item 6 on the
examination fee information sheet. The amount of water on which
the examination fee is based can be less than the permitted
amount, if less water has been diverted and benefically used.

The licensed amount of water, however, will not exceed the amount
you claim on the examination fee information sheet. The

enclosed license examination fee schedule shows a listing of
applicable fees.

FAILURE TO SUBMIT WITHIN THE SIXTY (60) DAY PERIOD THE FEE OR
THE STATEMENT THAT A CERTIFIED EXAMINER HAS BEEN RETAINED

TO MAKE THE FIELD EXAMINATION WILL BE CAUSE TO ADVANCE THE
PRIORITY OF THE PERMIT ONE DAY FOR EACH DAY THAT THE FEE
GUBMITTAL IS LATE.

FAILURE TO SUBMIT THE FEE OR THE COMPLETED FIELD EXAMINATION
REPORT WITHIN A YEAR WILL BE CAUSE TG CONSIDER THE PROOF OF
BENEFICIAL USE TO BE INCOMPLETE AND TO LAPSE THE PERMIT,

The attachad examination fee information sheet and the fee may
be submitted t& the following Department office:

Eastern Region

Idaho Dept. of Water Resources.
150 Shoup Ave., Suite 15

Idaho Falls, Idaho 83401
Phone: 525-7161

Very Truly Yours,

=W —

Ro ald D Carlson
Eastern Regional Manager

Enclosures




8B . l//For Office Use Only
u R e Fee Received 0 %
; u,g’hffzf,‘\fi?ﬁmﬂji 4 I§§ fﬁ Date _2-9.77
: £ m@l ; Receipt # %/ 3</
K > ’“‘-. STATE OF IDAHO Receipt by
| FEB 9 1987 | Sent to S. oi’{z""

Denar DEPARTMENT OF WATER RESOURCES
epartment of V/zter Resources

Eastern Distrct Offica EXAMINATION FEE INFORMATION

1. Permit No. /5 -~ D7paas”
ONE OF THE FOLLOWING BOXES SHOULD BE MARKED TO DESIGNATE YOUR CHBJ&EﬁnMn(ﬁ%ﬁﬁerﬁmmuweF'
) ' E] I choose to have the department make the field examination of this permit;

attached is the examination fee. (If this box is marked, complete items 1
thru 8.)

. R “ - /
2. Permit Holder: lg‘éﬁ\/u/u,«u £ Clavds Prd T aesd™
3. Post Office Address: /313 Xz,wuﬂ p-&&/g.c’ %éa{:} UM 53 é/o[
Telephone No. _ 524 - 0825~

4. Source of Water: /(D&L&M Croeth
d
5. Extent of Use:

Domestic (No. of households) Stockwater (No. and type of stock)
Irrigation 4D (acres) Other/Remark
6. Total rate &/or volume for which proof is submitted .50 cfs acre-feet

7. Show the date water was first diverted and beneficially used under this permit:
197777

8. Person to contact to accompany the department representative during the field

examination: |
JARRY H AEnT

(Na‘“e) 53U-0525 Aowa
1213 oﬁwll Ddids Ne2la 04 20 - zou Wak
o  (Address) (TeTephone Number)

L] I choose to have the field examination conducted by a certified water right

sexaminer. Attached is a statement from the certified examiner I have selected

verifying that he has been retained to conduct the exam1nat1on. (If th1s box is
marked, comp]ete Ttems 1 thru 7.)

Sk 3, /75"7 | Jjb%l 7/3?274/ 46&%1 imu?wf/’

. Date K STgnatu(F of Permit Holder (and title, 1T appropriate)

Cﬁ??%j? /¢z/z§i:::::2§7

e F——

i




S 655 STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES
BENEFICIAL USE FIELD REPORT
A. GENERAL INFORMATION PermitNo. /9 ~ 7025 =
1. Owner. _£AREY A% pi#= Phone No. _ 526 = /30 &/
Current Address: /373 ZLaural fm’a An Falls  Telo Ao 370 /
2. Accompanied by: S & o Aent EXAM. DATE; _/ —C0 -~ 87
- Address: 5/) X /30// ALr g TS Ao Phone No. 225 %~ 3371/
' Relationship to Permit Holder: Leases LArQ : ‘,

3. Source: Llrsiassedd C‘;,o’/ﬁ/(‘ < tributary to 22 /"4/-/ Pab D £ <l
7

B. OVERLAP REVIEW

1. Other water rights with same place of use: A A

O Copies Attached

7_‘_... 2. Other water rights with same point of diversion: .

3 Copies Attached O Copies of Field Exam's Attached

C. SYSTEM DESCRIPTION

e 1. Diversion System Diagram: Indicate all major components and distances between components. Indicate weir
S size/ditch size/pipe i.d. as applicable. O Alternative diagram attached

R ST

FRGEREEE AEe s b

St:a?y‘%\é —
2. Copy of U.S.G.S. (uadrangle Attached [#” Aerial Photo Attached
S ing location(s) of point(s) of diversion and (required for irrigation of 10 acres or more).

lace(s) of use (required).
Photo of Diversion and System Attached
{required for all but single household domestic groundwater, and stockwater.




!
Systam Description (continued)
3. Narrative: Description (As operating at time of measurement. Indicate pressure, number of sprinklers, etc.)
5‘/)(\/1/: ’{’r\ /{;-!"(l/\PS Fn[‘ F\oo(\ OO DX A,
( N
‘ | L
i ;
{ -
i b
|
[0 See Remarks on page 4 for continuation f . ', '
4. ] |/
Well or Diversion Pump Serial No. .
ldentification No.* Motor Make Hp Motor Serial No. Pump Make or Discharge Size =
) N N wle - - ~ ’, )
*Code to carrespond with No. on map and aerial photo :
- 5. Point(s} of Diversion:
ldent. | Gov't.
No. Lot || Va|% | Sec. | Twp. | Rge. County Method of Determination/Remarks
SWINE| 23 WS [ 3HE | DNeidA
7‘ ] .
6. Place(s) of Use: Indicate Method of Determination ! .
NEVs NWV, SWs SEva -
Twp. | Rge. Sec. [NE%|NWY|SWU| SEVs [NEW] NWA| SWiA| SEV | MEVA| NWYA] SWY4| SEV4| NEVA| NWL| SWYA) SEVA Totals
US| 3UYE] 23 9 25 12.5
%
Do not use this space B
| @7@ S




- Do not use this space
D. FLOW MEASUREMENTS O Additional Data Sheets Attached
1. .
Calib.
Measurement Equipment Type Make Model No. Serial No. Size Date .
v; E 2 Lkp’?‘l - . //4/‘7//
S 75/.6'/.4//4"%04
2. Measurements: ) : F ,
"<‘[)f~/m\ ~ F. “ @/‘.(-. A ‘\"‘T f[?n ((("i‘f\\ CJU /k 1l ’{'_ 44 2 50(,./1 ll Lo ‘TC'“/, . /1 /,4 S o, h -
{ . [ - o ’ : 9
’%‘—/ﬂr/ /'\1.1;)/4 ) _/‘./«//,’/f’/”l //l/\/(’/ﬁjk /l//./’% /é’/- : '
A’t/f’//l7,9 ”_(L(:pmn = /4’754?4, _
E. FLOW CALCULATIONS O Additional Computation Sheets Attached
1. Measured Method: , ‘
o S—ﬂ(l {//./" 1 4] ‘5{;5” // n (,/f F%} < Ff 3 '. ..‘
L Q = (4 . L = é)/ /0
. 1.67 g0t \(vess N 948.8 901)\ sec, e,
2. Alternate Method for Checking Purposes: /b?'§ocer X 0.0% = 0.2 S’cEE
F. PUMP EFFICIENCY DATA (Optional)
Discharge Pressure: psix2.31= ft (1); Dynamic pumping level: ft (2) _
8 Total Head: (1) +(2) = (3) ' : Flow rate: cfs (4) :
Water HP: (3) x (4) + 8.8 = (5) | |
Meter Input KW: 3.6 x KH x CTR or MULT x PTR x N/ T= {6) |
Meter Input HP: (6) x 1.34 = (7) : |
. Panel Input KW: Ave PF x Ave Volts x Ave Ampsx .001732 = (6)
b Panel Input HP: (6) x 1.34 = (7) Efficiency: (5)/(7) x 100 = %
u G. VOLUME CALCULATIONS | !
1. Volume Calculations for Irrigation: .
Via. = (Acres Irrigated) x {Irrigation Requirement) = //°? 302(3 5) l /‘/3 /5 S,. ‘
- Vpa = [Diversion Rate (cfs)] x (Days in Irrigation Season) x 1.9835 = /\?/ ot )R ys )/// 78 ?4’) f%‘é‘ig
= V = Smaller of Vig and Vp = é/j 75 |
Niume Calculations for Other Uses: '
s ) i " .'
i
!




H. REMARKS AND OVERLAP REVIEW ANALYSIS

. RECOMMENDATIONS

1. Recommended Amounts

Beneficial Use Period of Use Rate of Diversion Annual V,dlume
From To Q (cfs) V (afa)
TrcigAtioal WMarch - 45 Wov.~ 1S 0. 25 43,75
Totals: 0. 25 3,75
2. Recommended Amendments
[0 Change P.D. as reflected above {3 Add P.D. as reflected above Eﬂﬁne
O Change P.U. as reflected above [0 Add P.U. as reflected above O Othér
J. AUTHENTICATION | o |
Field Examiner's Name Richare! Lewop) (IR WLM

/ 7 ()
SignatureQ/ 2 i \ S

&
Certification Date Séw ﬂdbé%w/é_@é’”?

Field Report Preparation Date

CONSULTANT SEAL

K. Licensing recommendation shall be prepared by an |daho Department of Water Resources

employee on a computer printout attached hereto.




O LSS S RN a2 e eSS N
S S s S e
, o o : ‘ wf - o f?:'“" ) . ! ”// “l\

’ -
é \\\

< = i

5662

* Dairy Creek

)

e > ; ‘ » ok {-
s ey 4% ' ' L ) , %
£

[}




e e RS RRR A e e i

"
N
»
P
o
A VLI
Sn— and
#p " m———
E/'*—.\ ‘_ —

A S ansR TR - " PR AN Y ey T —— g '
peinindnt ) FIe Y it fom A = " N 3 (AN ‘ .




ot A A et A 4 AR e e i e







BENEFICIAL USE FIELD REPORT REVIEW

TO: FILE 15-7025

FROM: JIM JOHNSON

RE: PRIORITY ADVANCE REVIEW
DATE: 3-MAR-1989

233 3222 23 R 32 2 -1 F 3 3 3 R R332 23 -} % QS % 3 _3_%_3 2 % _ % 3 _2_-%_: $_&_3 § £ 2 -2 -§_ ¢2-_3R-¢2 J-2-}2-}2 73|

This review memo is prepared to show the process for determining
what elements were involved in advancement of the priority.

DATE JULIAN
PERMIT .
Permit priority Date: FEBRUARY 05 1976 36
EXAM FEE NOTICE
Exam Fee Notice Date: DECEMBER 08 1986 342
Exam Fee/Info Sheet Received Date: FEBRUARY 09 1987 40
Exam Fee or Info Due Date: FEBRUARY 06 1987 37
Days Late: 3 DAY(S)

: ]

NEW PRIORITY DATE ;
Original Priority Date: FEBRUARY 05 1976 36 : |
Total Days Late: 3 DAY(S) |

New Priority Date: FEBRUARY 08 1976 39




August 22, 1989

LORRAINE KENT

CLAUDE KENT TRUST
1313 LAUREL DR.

IDAHO FALLS, ID 83401

RE: PERMIT NO. 15-07025
Dear Permit Holder(s):

Enclosed is a draft copy of the license proposed to be issued on
the above referenced water right.

This right is currently being reviewed by this office for
licensing. The enclosed preliminary copy is subject to change
upon further administrative review.

Also enclosed is an order advancing the date of priority of this

right due to late submittal of the examination fee.

We ask that you review the proposed license and if you do not
concur with the information, please let us know within 10 days.

Sincerely,

JIM JOHNSON
Water Rights Supervisor

JJ:sc

Enclosure




MEMORANDUM
TO: Norm 'j '
FROM: Sharla V/
DATE: December 4, 1990
RE: Conditions (15-7025)

The conditions originally placed on this right by order were not
carried forward to the license for the following reasons.

1. Condition #3 on the license reinforces the subjection to all
prior rights.

2. The priority date of this right has been advanced due to late
submittal of the exam fee. The other two files have lapsed.

3. Proof was submitted in a timely manner. An extension was

granted based upon litigation.

4, An access port was required for the determination of the rate
of diversion by the Department. The examiner has not stated
whether the access port or other device was there at the time of
the exam, but the determination of the diversion rate has already
occurred and because of the amount of water to be recognized under
this right, 0.25 cfs, maintenance of such a device is not required.
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December 18, 1990 ? =

LORRAINE KENT ’ j -,
CLAUDE KENT TRUST = .
1313 LAUREL DR. : ’
IDAHO FALLS, ID 83401 i I

RE: WATER RIGHT NO. 15-07025
Dear Water Right Holder(s):

: Enclosed herewith is a copy of the Water Right License issued on
v the above referenced permit.

Sincerely,

JIM JOHNSON | -

i} | Water Rights Supervisor % Q
" JJ:blm

Enclosure ‘
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