.y :
4‘,
2 ~
|
¢ CENTER SYSTEM ‘
{ (three large pivots)
; 2 Point of Diversion: T9S, R40E, Section 20, SWSW
!
i Water Right Flow Rate :
] (cfs) L
13-07165 3.12 i
13-07261 2.00 ;
13-07198B 0.64 % ‘
E TOTAL 5.76 '
i Place of Use Description Acres Water Right C
T9S, R40E, Section 19 NESE 29 13-07165 & 13-07261 é
f T9S, R40E, Section 19 NWSE 29 13-07165 & 1307261
. T9S, R40E, Section 19 SWSE 15 13-07165 & 13-07261 E
“ ‘ : T9S, R40E, Section 19 SWSE 15 13-07198B
} T9S, R4OE, Section 19 SESE 27 13.071988
T9S, R40E, Section 20 © NESW 30 13-07165 & 13-07261
T9S, R40E, Section 20 NWSW 29 13-07165 & 13-07261 :
T9S, R40E, Section 20 Swsw 30 13-07165 & 1307261 j
T9S, R40E, Section 20 SESW 29 13-07165 & 1307261
T9S, R40E, Scction 20 NESE 29 1307165 & 1307261 ‘
, T9S, R40E, Scction 20 NWSE 30 13-07165 & 1307261 %
g T9S, R40QE, Section 20 SWSE 30 13-07165 & 1307261 ;
" T9S, R40E, Section 20 SESE 29 13-07165 & 1307261 ;t
TOTAL 351 ;
'
|
|

i i g st
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SOUTH SYSTEM
(one large pivot, one medium pivot)
Point of Diversion: T9S, R40E, Section 29, SENW

Water Right Flow Rate
{(cfs)
13-07198A 293
Place of Use Description Acres Water Right
T9S, R40E, Section 29 NENE 29 13-07198A
T9S, R40E, Section 29 NWNE 30 13-07198A
T9S, R40E, Section 29 SWNE 37 13-07198A
T9S, R40E, Section 29 SENE 29 13-07198A
T9S, R40E, Section 29 SENW 7 13-07198A
T9S, R40E, Section 29 NESW 31 13-07198A
T9S, R40E, Section 29 NWSE 30 13-07198A
TOTAL 193
3. On April 26, 1996, a recommended order was issued which recommended

approval of the application for transfer with conditions. A final decision was issued on June 27,
1996, which approved the applications for transfer. The following conditions have particular
relevance to this order:

Irrigation from the well located in the SWSW, Section 20, T9S, R40E,
B.M. (center well) is limited to 309 acres located within two circular pivots in the
S V2 of Section 20, T9S, R40E, B.M. and one circular pivot located in the SE1/4
of Section 19, T9S, R40E, B.M. The acreage proposed for irrigation in the SE1/4
of Section 19, T9S, R40E, B.M. must be reduced by 42 acres. Irrigation from the
center well of land located in the SWSE, Section 19, T9S, R40E, B.M. is limited
to 15 acres. No land in the SESE, Section 19, T9S, R40E, B.M. may be irrigated
with ground water or with surface water unless authorized pursuant to a valid
water right. This condition will no longer be effective, however, if conditions 14
through 18 are fully satisfied.

. . .Gem Valley may only irrigate lands authorized for irrigation by water right nos.
13-07198, 13-02259, 13-07165 and 13-07261 from ground water as described by
the water rights prior to filing of the applications for transfer, unless and until Gem
Valley submits a plan of implementation for the transfers and the plan is approved
by the department. The plan of implementation must insure that:

(a)  The total number of acres irrigated in 1996, derived by

summing all of the acres irrigated from ground water at any time during
1996, is limited to 808 acres; and
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(b)  The total number of acres irrigated in 1996 from the center
well located in the SWSW, Section 20, T9S, R40E, B.M., derived by
summing all of the acres irrigated from the center well at any time during
1996, is limited to 309 acres, or 352 acres if conditions 14 through 18 are
fully satisfied.

4, On June 20, 1996, an employee of the Department of Water Resources
investigated the use of water by Gem Valley.

5. The investigation showed that Gem Valley is applying water to places of use
located in the NE1/4 of Section 20, T9S, R40E, B.M. from the well located in the SWSW, Sec.
20, T9S, R40E, B.M. (center well). Irrigation of this parcel from this well is not authorized under
the water rights as they existed prior to or after the approval of the transfers described in Finding
No. 2.

6. The investigation also showed that Gem Valley applied and is applying ground
water from the well located in the SENW, Section 29, T9N, R40E, B.M. (south well) to a circular
pivot located in the NW1/4 of Section 29, TON, R40E, B.M. Prior to issuance of the
recommended order, water right no. 13-7198A authorized irrigation of these lands. The
applications for transfer recommended order proposed removal of water right no. 13-7198A from
the circular pivot to other lands. Gem Valley proposed to irrigate the circular pivot with surface
water.

7. The investigation also shows that the land under the entire circular pivot in the
SE1/4 of Section 19, T9S, R40E, B.M,, was being irrigated.

CONCLUSIONS OF LAW
1. Idaho Code § 42-350(1) states in pertinent part:

If the Director of the Department of Water Resources finds, on the basis of
available information at any time after a license is issued, that the

licensee. . . has wilfully or intentionally failed to comply with the provisions
of law governing the license, then the Director of the Department of Water
Resources may issue. . . an order directing the licensee to cease and desist
the activity or activities alleged to be in violation of the conditions of the
license or in violation of the provisions of the law governing the license.

2. Idaho Code § 42-351(1) states in pertinent part:

If the Director of the Department of Water Resources finds, on the basis of
available information, that a person is . . . applying water or has applied
water not in conformance with a valid water right, then the Director of the
Department of Water Resources. . . may commence an administrative
enforcement action by issuing the person a written notice of violation
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directing the person to cease and desist the activity or activities alleged to
be in violation of applicable law or any existing water right. . . . The notice
of violation shall state the remedy, including any restoration and mitigation
measures, and the civil penalty the director seeks for redress of the
violation. . . .

3. Idaho Code § 42-352 states, in pertinent part:

Any person who wilfully violates any cease and desist order issued under
chapter 3, title 42, Idaho Code, after the same has been served on that
person, shall be subject to a civil penalty to be imposed by the Director of
the Department of Water Resources not to exceed one hundred dollars
($100.00) per diversion for each calendar day, or any part of a calendar day
following service of the cease and desist order in which the illegal diversion
of water occurs.

4, Investigation by the Department found that water was being applied to the old
place of use described by the water rights prior to the filing of applications for transfer nos. 4703,
4704, and 4705.

5. An application for transfer is not approved until the final order is issued. Prior to
the final order, Gem Valley was only authorized to divert and apply water as described by the
water rights prior to the filing of the applications for transfer or issuance of the recommended
order.

6. Irrigation of land located in the NE1/4 of Section 20, T9S, R40E, B.M. was not
approved before the final order and is not presently approved by the Department during 1996.

7. Irrigation of any land not identified by the water rights as recorded prior to filing
of the applications for transfer is a violation of the final order of the Director until a plan of
implementation is approved by the Department.

8. Gem Valley has failed to adhere to the requirements of the law, the authorized
water rights and the conditions of approval of the transfer.

9. The Director should issue a Notice of Violation instructing the water user to

immediately cease and desist diverting water to lands not described as a place of use as originally
authorized.
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ORDER
IT IS HEREBY ORDERED as follows:

1. Gem Valley shall immediately cease and desist diverting water and applying it to
lands not in accordance with the water rights as the water rights were described prior to the filing
of the applications for transfer, unless and and until the Department approves diversion from other
wells and application of water to other lands.

2. For failure to comply with the law and the authorized water rights, Gem Valley
shall pay a one-thousand dollar ($1,000.00) civil penalty to the Department. The penalty shall be
paid by July 20, 1996.

3. For any future diversion of water or application of water to lands not authorized
by the water rights, the final order, or by subsequent decision by the Department, the water user
shall pay a civil penalty of one hundred dollars ($100.00) per violation for each day that water is
diverted or water is applied not in conformance with the water rights, the final order, or
subsequent decision by the Department.

4. The cease and desist orders shall remain in effect during 1996 and future years.

5. Gem Valley is entitled to a Compliance Conference with Department staff if Gem
Valley submits a written request for a conference to the Department within fifteen (15) days of
receipt of the Notice of Violation. The written request must describe how Gem Valley will
comply with the law.

6. Gem Valley shall have the opportunity to enter into a Consent Agreement with
the Department to remedy the violation and to assure future compliance with the laws of the State
of Idaho.

™
DATED this 2% day of June, 1996,

Moo g

NORMAN C. YOUNG y [

Administrator
Water Management Division
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CERTIFICATE OF MAILING

vh
I HEREBY CERTIFY that on this o0 b4 ﬁay of June, 1996, I mailed a true and correct
copy of the foregoing NOTICE OF VIOLATION AND CEASE AND DESIST ORDER on
the following person(s) listed below by certified mail, postage prepaid and addressed as follows:

Chad Neibaur

Gem Valley Farms
1550 Central Rd.
Bancroft, ID 83217

DEBORAH DREW-ELLIS

Legal Secretary
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CERTIFICATE OF MAILING

yvh
I HEREBY CERTIFY that on this o J ﬁay of June, 1996, I mailed a true and correct
copy of the foregoing NOTICE OF VIOLATION AND CEASE AND DESIST ORDER on
the following person(s) listed below by certified mail, postage prepaid and addressed as follows:

Chad Neibaur
Gem Valley Farms
1550 Central Rd.
Bancroft, ID 83217

. DEBORAH DREW-ELLIS
. Legal Secretary
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BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF APPLICATIONS FOR-
TRANSFER NO. 4705 (WATER RIGHT NO.
13-07198); NO. 4703 (WATER RIGHT NO.
13-02259); AND NO. 4704 (WATER RIGHT
NOS. 13-07165 & 13-07261) IN THE NAME
OF GEM VALLEY FARMS

FINAL ORDER

e e’ N el ) )

On March 7, 1996, the Department of Water Resources (Department) conducted a
hearing regarding protests filed against an application filed by Gem Valley Farms (Gem Valley),
numbered in the Department files as application for transfer nos. 4705 (water right no. 13-07198),
application for transfer no. 4703 (water right no. 13-02259), and application for transfer no. 4704
(water right no. 13-07165 & 13-07261). The application for transfer was protested by Lloyd
Farms, Phil Yost and Warren & Jennie Lloyd.

The applications for transfer are related because some of the water rights do not describe
sufficient acreage for an entire proposed system of circular pivots, and the remaining portion of
the place of use had to be described by another water right. Each application for transfer
describes how an individual water right (or two water rights) will be allocated to parts of three
different systems, rather than each application for transfer describing an independent system.

A recommended order was issued on April 26, 1996. The parties did not request
reconsideration, and they did not file exceptions. :

- The Director issues the following findings of fact, conclusions of law and order as a final
order.
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1. Gem Valley filed application for transfer nos. 4703, 4704, and 4705 for the

purpose of rearranging its irrigation from a combined system of circular pivots, wheel lines and
hand lines, some of which irrigated the corners on the borders of the circular pivots, to systems
which operate only as circular systems. If approved, the applications for transfer would remove

water traditionally applied to corners bordering the circular pivots and place the water on
additional circular pivot systems. The total number of acres irrigated pursuant to the water right

would not change.

2. Applicant’s exhibit no. 4 depicts the place of use of the water right sought to be
transferred as described by the Bancroft-Lund Adjudication. The water rights sought to be
transferred are described as follows:

WATER RIGHT NO. 13-02259 .
POINT OF DIVERSION
FLOW RATE SOURCE PRIORITY T9S, R40, Section 20,
2.10cfs Groundwater 8/5/1963 NENW'
PLACE OF USE DESCRIPTION ACRES

T9S, R40E, Section 20 NENW 38
T9S, R40E, Section 20 NWNW 37
T9S, R40E, Section 20 SWNW 39
T9S, R40E, Section 20 SENW 40

TOTAL 154

WATER RIGHT NO. 13-07165
POINT OF DIVERSION
FLOW RATE SOURCE PRIORITY T9S, R40E, Section 20,
3.12cfs Groundwater 4/6/1977 SwWsw
PLACE OF USE DESCRIPTION ACRES

T9S, R40E, Section 20 NESW 40
T9S, R40E, Section 20 NwWsSw 39
T9S, R40E, Section 20 SWSwW 38
T9S, R40E, Section 20 SESW 39

TOTAL 156

'Public land survey descriptions of 40 acre parcels in this decision without a fraction following the quadrant
description assume a fractional component of “1/4™ stated as “quarter.”
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WATER RIGHT NO. 13-07261
POINT OF DIVERSION?
FLOW RATE SOURCE PRIORITY T9S, R40E, Section 20,
200 cfs Groundwater 9/10/1979 SWsw
PLACE OF USE DESCRIPTION ACRES
T9S, R40E, Section 19 NESE 37
T9S, R40E, Section 19 NWSE 38
T9S, R40E, Section 19 SWSE 39
T9S, R40E, Section 19 SESE 39
: TOTAL 153
WATER RIGHT NO. 13-07198
POINT OF DIVERSION
FLOW RATE SOURCE PRIORITY T9S, R40E, Section 29,
523 cfs Groundwater 6/20/1977 SENW
PLACE OF USE DESCRIPTION ACRES
T9S, R40E, Section 29 NENE 32
T9S, R40E, Section 29 NWNE 32
T9S, R40E, Section 29 SWNE 32
T9S, R40E, Section 29 SENE 32
T9S, R40E, Section 29 NENW 32
T9S, R40E, Section 29 NWNW 32
T9S, R40E, Section 29 SWNW 32
T9S, R40E, Section 29 SENW 32
T9S, R40E, Section 29 NESW 39
T9S, R40E, Section 29 SESW 3
T9S, R40E, Section 29 NWSE 40
T9S, R40E, Section 29 SWSE 7
TOTAL 345

2 Same well as the point of diversion described by water right no. 13-07165.
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3. Applicant’s exhibit no. S illustrates the places of use and location of wells
proposed by the applications for transfer. Application for transfer nos. 4703, 4704, and 4705
propose the following descriptions of the water rights by system:

NORTH SYSTEM

(two large pivots, one small pivot)

Point of Diversion: T9S, R40E, Section 20, NENW

.

Water Right Nos. Flow Rate
(cfs)
13-02259 2.10
13-07198C 1.66
TOTAL 3.76
Place of Use Description Acres Water Right
T9S, R40E, Section 20 NENE 29 13-07198C
T9S, R40E, Section 20 NWNE 30 13-07198C
T9S, R40E, Section 20 SWNE 30 13-07198C
T9S, R40E, Section 20 SWNE 7 13-02259
T9S, R40E, Section 20 SENE 21 13-07198C
T9S, R40E, Section 20 SENE 8 13-02259
T9S, R40E, Section 20 NENW 29 13-02259
T9S, R40E, Section 20 NWNW 29 13-02259
T9S, R40E, Section 20 SWNW 30 13-02259
T9S, R40E, Section 20 SENW 37 1302259
T9S, R40E, Section 20 NESW 7 13-02259
T9S, R40E, Section 20 NWSE 7 13-02259
TOTAL 264
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CENTER SYSTEM
(three large pivots)
Foint of Diversion: T9S, R40E, Section 20, SWSW

Water Right Flow Rate

(cls)

13-07165 3.12

13-07261 2.00

13-07198B 0.64

TOTAL 5.76

Place of Use Description Acres Water Right
T9S, R40E, Section 19 NESE 29 13-07165 & 13-07261
T9S, R40E, Section 19 NWSE 29 1307165 & 13-07261
T9S, R40E, Section 19 SWSE 15 13-07165 & 1307261
T9S, R40E, Section 19 SWSE 15 13-07198B
T9S, R40E, Section 19 SESE 27 13-07198B
T9S, R40E, Section 20 NESW 30 1307165 & 1307261
T9S, R40E, Section 20 NWswW 29 1307165 & 13-07261
T9S, R40E, Section 20 Swsw 30 1307165 & 13-07261
T9S, R40E, Section 20 SESW 29 1307165 & 1307261
T9S, R40E, Section 20 NESE 29 13-07165 & 13-07261
T9S, R40E, Section 20 NWSE 30 1307165 & 1307261
T9S, R40E, Section 20 SWSE 30 1307165 & 13-07261
T9S, R40E, Section 20 SESE 29 1307165 & 13-07261
TOTAL 351
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SOUTH SYSTEM
(one large pivot, one medium pivot)
Point of Diversion: T9S, R40E, Section 29, SENW

Water Right Flow Rate
(cfs)
13-07198A 293
Place of Use Description Acres Water Right
T9S, R40E, Section 29 NENE 29 13.07198A
T9S, R40E, Section 29 NWNE 30 13-07198A
T9S, R40E, Section 29 SWNE 3 13-07198A
T9S, R4OE, Section 29 SENE 29 13.07198A
T9S, RAOE, Section 29 SENW 1 13-07198A
T9S, RAOE, Section 29 NESW 31 13-07198A
T9S, R40E, Section 29 NWSE 30 1307198A
TOTAL 193
4. Gem Valley does not propose to cumulatively irrigate any more acres than are

described by the water rights as approved by the Bancroft-Lund Adjudication.

5. The protestants expressed primary concern regarding the use of a well located in
the SWSW Section 20, T9S, R40E, B.M. This well was referred to in the hearing as well no. 9,
and was labeled as well no. 9 on applicant’s exhibit no. 5 and on protestants® exhibit no. 1. The
applications for transfer propose diversion from well no. 9 (hereafter referred to as the center
well) for irrigation of lands by the center system.

6. Paul Christensen (Christensen), who owned a farm and several wells surrounding
the center well site, was at the drilling site almost every day when the center well was drilled.
Christensen testified that the well driller, after having drilled the well to approximately 130 feet,
drilled into a layer of blue clay. Christensen testified the well driller ceased drilling and tested the
well for productivity. He stated the well did not produce a significant flow of water and sand was
pumped from the well.

7. A well log for the initial drilling was filed with the Department naming Leo
Christensen as the owner. According to the well log, construction started in May of 1977 and
concluded in July of 1977. The lithologic log describes "gray lava" beginning at a depth of ten
feet and extending down to a depth of 175 feet. Water was encountered below a depth of 142
feet. The driller described a "sand & clay brown" strata between a depth of 175 feet and 200 feet.
Between depths of 200 feet and 235 feet, the driller described black or gray lava. Finally,
between a depth of 233 feet and the bottom of the well at 235 feet, the driller described "brown
sand & lava." The driller wrote a comment across the lithologic log that the "hole [was] never
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pumped. There is another rig on {the] hole now." The driller recorded a static water level of 143
feet.

8. According to Christensen, the owner of the well determined that he would drill
deeper. Christensen testified the well driller cased the well to the upper boundary of the blue clay
and drilled the well to a depth of approximately 500 feet, where he encountered a water bearing
layer of gravel. Christensen testified that the water level in the well rose to a depth of between
130 and 200 feet below land surface.

9. Another well log in the Department files describes the deepening of the center
well, completed in July, 1978. The well log describes a 16 inch diameter casing installed to a
depth of 235 feet, the bottom of the first well hole. It also describes perforations in the casing
between depths of 140 and 150 feet. The well log describes intermittent dry and water bearing
zones to a depth of 525 feet deep, with a 25 foot water bearing strata at the bottom of the well
from 500-525 feet. The well log also states that the static water level stood at 140 feet.

10. ‘e well driller did not complete any of the pump testing portions of the well log.
Warren Lloyd testified that when the well was test-pumped, it produced about " fourteen feet"
(cfs) of water. A flow of fourteen cfs from the well described by the well logs is probably
unrealistic. A Department examiner measured a flow of 5.24 cfs from the well in 1980 while
examining the well for beneficial use. A flow of 5.24 cfs exceeds the combined authorized flow
rate of 5.12 cfs authorized by water right nos. 13-07165 and 13-07261.

11.  Warren Lloyd established that when the center well was tested for productivity, his
well, located approximately three miles away in the NESE, Section 23, T9S, R39E, B.M,, was
affected within seven to eight hours of the productivity test. His well had never pumped sand
prior to the productivity test for the center well. After the center well was test pumped, Warren
Lloyd testified his wheel lines and hand lines partially filled with sand. He testified that when the
center well productivity test was complete, the water in his well cleared up, but as soon as the
water was pumped from the center well again for irrigation, his pump again began pumping sand.
He testified that the water levels in his well have declined since the completion of and pumping
from the center well. Because of the declines, Warren Lloyd had to drill a new well.

12.  Protestants established that there is a direct relationship between water levels in
their wells and water pumped from the center well. Phil Yost testified his wells begin to "suck
air" two to three days after the center well begins pumping. Paul Christensen testified that he
believes the center well affects a domestic well he owns (labeled as well no. 2 on protestant's
exhibit no. 1) more than other wells, and that all the wells had plenty of water before the center
well was drilled and began pumping.

13.  George Kimball owns a fish propagation facility in Black Canyon, approximately
five miles south of the center well. He owns water rights which authorize diversion of water from
springs that emit from the north and west canyon wall of Black Canyon. George Kimball testified
that on October 16, 1992, he lost 2,000 three-quarter pound fish because of a two cfs reduction in
flow to his raceways. He surveyed the nearby wells and found that the center well was pumping.
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The only other well pumping in the area was a well owned by Don Rigby, located approximately
ten miles north of the center well.

14.  There is a general hydrologic relationship between ground water in that portion of
basin 13 located within the Bancroft-Lund Ground Water Management Area and spring flows that
discharge from Black Canyon into the Bear River.

15. There is a general hydrologic relationship between all of the wells in basin 13 that
are located within the Bancroft-Lund Ground Water Management Area.

16.  Approval of these applications for transfer will result in the irrigation of 42 more
acres by the center well than was authorized by water right nos. 13-07165 and 13-07261.
Approximately one-third (42 acres) of the circular pivot located in the SE1/4 of Section 19, T9S,
R40E, B.M. is proposed as a place of use for water right no. 13-07198, which currently only
authorizes diversion of water from the well iccated in the SENW, Section 29, T9S, R40E, B.M.

17.  The center well is the most productive well of the wells owned by Gem Valley.
The center well will continue to produce water when the wells located in the NENW, Section 20,
(north well) and the SENW, Section 29 (south well), T9S, R40E, B.M. cannot produce the flow
rates authorized by the water rights. Chad Neibaur testified that water from the center well was
pumped to irrigate lands that should be irrigated by the north well (identified as well no. 4 on the
exhibits) since 1993 because of sand in the north well and because he finally couldn't pump water
out of the north well.

18.  Warren Lloyd testified that he noticed greater declines in the water levels in his
well after Gem Valley started delivering water from the center well to lands that should have been
irrigated by the north well.

19.  Chad Neibaur testified that because of the installation of pivots and better
application efficiency, the flow rate from the center well will be 1600 gallons per minute (3.57 cfs)
instead of 2300 gallons per minute (5.12 cfs). A greater annual volume of water could be pumped
from the center well, however, and more water will be consumed from the center well as a result
of the application of water from the well to 42 additional acres.

20.  The protestants argued that some of the corners alleged to be irrigated by Gem
Valley and from which water is sought to be transferred have not been irrigated for more than five
years. No significant proof was offered to support the allegations.

CONCLUSIONS OF LAW
1. Idaho Code § 42-222 provides in pertinent part as follows:

The Director of the Department of Water Resources shall examine all the
evidence and available information and shall approve the change in whole, or in
part, or upon conditions, provided no other water rights are injured thereby, the
change does not constitute an enlargement in use of the original right, and the
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change is consistent with the conservation of water resources within the state of
Idaho and is in the local public interest as defined in section 42-203A(5), Idaho
Code;

2. In determining the issue of enlargement, the Department reviews whether there
will be an increase in three components of the water right: the instantaneous flow rate, the annual
volume of water diverted and the annual consumptive use of water. In determining whether there
will be an increase in consumptive use or annual volume, the number of acres described as a place
of use by the water right, and on which the water is beneficially used, is compared to the number
of acres proposed as a place of use. These criteria are generally, but not necessarily in total,
satisfied by Gem Valley’s applications.

3. The difficult legal question is whether, after the protestants have established that
the center well directly affects their ability to divert water, the Department should microscopically
refuse to allow more diversion of water from the center well and deny or limit the applications for
transfer.

4, The protestants established through testimony that pumping from the center well
reduces the quantity of water available in other nearby wells, particularly the well owned by
Warren Lloyd.

5. Protestants established that pumping from the center well reduces the spring flows
in Black Canyon diverted by George Kimball for fish propagation use.

6. The irrigation of 42 additional acres from the center well will result in greater
consumptive use of water, and although the flow rate diverted will not increase, the total volume
of water diverted will probably increase.

7. Irrigation from the center well must be limited to 309 acres. The place of use for
the center system must be reduced by 42 acres.

8. As an alternative, if Gem Valley can prove, through well interference testing, that
diversion from the center well has no more effect on nearby wells than pumping from the south
well, the applications for transfer can be fully approved.

9. If Gem Valley can show no difference in the effect on other wells when pumping
from the center well or the south well, Gem Valley may irrigate 351 acres from the center well.
The place of use irrigated by the center well must be limited to circular pivots located in the S %2
of Section 20 and a circular pivot located in the SE 1/4 of Section 19.

10.  An application for transfer is not approved until the final order is issued. This final
order is being issued midway through the irrigation season. Prior to this decision, Gem Valley
was only authorized to divert and apply water as described by the water rights prior to the filing
of the applications for transfer or issuance of the recommended order.

FINAL ORDER - Page 9
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11.  Without proper safeguards, final approval of an application for transfer midway
through the irrigation season could result in application of water to both the old place of use and
the new place of use authorized by the final order.

12.  Gem Valley may only irrigate lands described by water right nos. 13-07168, 13-
02259, 13-07165 and 13-07261 prior to this final order from ground water unless and until Gem
Valley submits a plan of implementation for the transfers and the plan is approved by the
department. The plan of implementation must insure that:

(@)  The total number of acres irrigated in 1996, derived by summing all of the
acres irrigated by ground water at any time during 1996, is limited to 808 acres; and

(b)  The total number of acres irrigated in 1996 from the center well, located in
the SWSW Section 20, T9S, R40E, B.M,, derived by summing all of the acres irrigated
from the center well at any time during 1996, is limited to 309 acres, or 352 acres if
conditions 14 through 18 are fully satisfied.

13. A water right is forfeited if water is not beneficially used pursuant to the right for a
period of five consecutive years. Forfeiture must be established by clear and convincing evidence.
The party alleging forfeiture bears the burden of proof to establish forfeiture. The protestants did
not present clear and convincing evidence that any of the rights sought to be transferred were
forfeited.

ORDER

IT IS HEREBY ORDERED that application for transfer no. 4703, 4704, and 4705 are
APPROVED subject to the following conditions:

1. Irrigation from the well located in the SWSW, Section 20, T9S, R40E, B.M.
(center well} is limited to 309 acres located within two circular pivots in the S %2 of Section 20,
T9S, R40E, B.M. and one circular pivot located in the SE1/4 of Section 19, T9S, R40E, B.M.
The acreage proposed for irrigation in the SE1/4 of Section 19, T9S, R40E, B.M. must be
reduced by 42 acres. Irrigation from the center well of land located in the SWSE, Section 19,
T9S, R40E, B.M. is limited to 15 acres. No land in the SESE, Section 19, T9S, R40E, B.M. may
be irrigated with ground water or with surface water unless authorized pursuant to a valid water
right. This condition will no longer be effective, however, if conditions 14 through 18 are fully
satisfied.

2. Combined right nos. 13-02259 and 13-07198C shall not exceed a total combined
rate of diversion of 3.76 cfs, a total combined annual diversion volume of 792 acre feet, nor the
total combined annual irrigation of 264 acres.

3. Combined right nos. 13-07165, 13-07261 and 13-07198B shall not exceed a total

combined rate of diversion of 5.12 cfs, a total combined annual diversion volume of 927 acre feet,
nor the total combined annual irrigation of 309 acres.

FINAL ORDER - Page 10
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4, This approval does not authorize the construction of any new well or the
deepening or enlargement of any existing well.

5. Use of water under this water right will be regulated by the watermaster of State
Water District No. 13T.

6. Prior to diverting water under these transferred water rights, totalizing measuring
device and lockable controlling works of a type approved by this Department shall be maintained
on each of the diverting works in a manner that will provide the watermaster suitable control of
the diversion.

7. Surface water shall not be commingled with ground water unless the ground water
and surface water diversions are measured separately as approved by the Department.

8. These rights when combined with all other rights shall provide no more than 0.02
cfs per acre and not more than 3.0 af per acre for the lands above.

9. The change authorized by this transfer shall be accomplished within one (1) year of
the date of this approval.

10.  Failure to comply with the conditions of this transfer is cause for the director to
issue an order to show cause why the approval of the transfer should not be rescinded.

11.  Approval of this transfer does not authorize use of canal water on the circular
system located in the NW1/4 of Section 29, T9S, R40E, B.M. or on any other lands that are the
subject of these transfers.

12.  The rate of flow diverted from the well located in the SWSW, Section 20, T9S,
R40E, B.M. shall not exceed 5.12 cfs.

13.  None of these transfers shall be implemented midway through an irrigation season
if implementation results in the irrigation of a combined total acreage during the irrigation season
in excess of the irrigated acreage authorized pursuant to the transferred water rights. '

IT IS FURTHER ORDERED that, as an alternative, 351 acres described by the
applications for transfer in the S1/2 of Section 20 and the SE1/4 of Section 19, T9S, R40E, B.M.
may be irrigated by the well located in the SWSW, Section 20, T9S, R40E, B.M., only after
satisfaction of the following conditions within one year of final approval of these transfers:

14. A well interference test is conducted for the well located in the SWSW, Section
20, T9S, R40E, B.M,, and for the well located in the SENW, Section 29, T9S, R40E, B.M. The
effect on wells owned by Warren Lloyd, Keith Lloyd and Phil Yost must be determined for each
well test. The effect caused by pumping from the well located in the SWSW, Section 20, T9S,
RA40E, B.M. cannot have a greater effect on the protestants’ wells than pumping from the well
located in the SENW, Section 29, T9S, R40E, B.M.

FINAL ORDER - Page 11
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15. A plan for the well test must be submitted to the Department and approved prior
to the tests being conducted.

16.  The well test must be conducted by a professional engineer, professional geologist
or by a person who can demonstrate sufficient qualifications to conduct the test.

17.  Written results of the well test must be distributed to the Department and to the
protestants for review.

18.  The Department will issue another decision following submittal of the written
report documenting the well test. The parties may request a hearing as provided by Idaho Code
§ 42-1701A.

19.  If conditions 14-18 are satisfied, condition no. 3 will no longer be effective, and
combined right nos. 13-07165, 13-07261 and 13-07198B shall not exceed a total combined rate
of diversion of 5.12 cfs, a total combined annual diversion volume of 1056 acre feet, nor the total
conibined annual irrigation of 352 acres.

IT IS FURTHER ORDERED that Gem Valley may only irrigate lands authorized for
irrigation by water right nos. 13-07198, 13-02259, 13-0716S5 and 13-07261 from ground water as
described by the water rights prior to filing of the applications for transfer, unless and until Gem
Valley submits a plan of implementation for the transfers and the plan is approved by the
department. The plan of implementation must insure that:

(a)  The total number of acres irrigated in 1996, derived by summing all of the
acres irrigated from ground water at any time during 1996, is limited to 808 acres; and

(b)  The total number of acres irrigated in 1996 from the center well located in
the SWSW, Section 20, T9S, R40E, B.M.,, derived by summing all of the acres irrigated
from the center well at any time during 1996, is limited to 309 acres, or 352 acres if
conditions 14 through 18 are fully satisfied.

77
Signed this_Z & ~ day of June, 1996.

KARL J. DREHER ﬂ
Director /

FINAL ORDER - Page 12




CERTIFICATE OF MAILING
I do hereby certify that on this a?fﬁ%ay of June, 1996, I mailed a true and correct copy,
postage prepaid, of the foregoing FINAL ORDER to the following: '
Chad Neibaur David Lloyd
Gem Valley Farms 1917 Lund Rd.
1550 Central Rd. Bancroft, ID 83217
Bancroft, ID 83217
g _ , Phil Yost Warren & Jennie Lloyd
RS B 1760 Rich Rd. 1475 Mountain Rd.
‘ Grace, ID 83241 Bancroft, ID 83217
William R. Fbrsberg .
Attomey at Law
40 West Main
St. Anthony, ID 83445
o M latat Ogeo Eé&.s_ _
o DEBORAH DREW-ELLIS
o Legal Secretary
FINAL ORDER - Page 13
]




oy, £

(A1)

o
~;

STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

TRANSFER OF WATER RIGHT

TRANSFER NO. 4703, 4704 & 4705
WATER RIGHT NO. - 13~02259/13-07198C/13-07165
13-07261/13-07198B & 13-07198A

This is to certify that: GEM VALLEY FARMS
C/0 CHAD NEIBAUR
1550 CENTRAL RD
BANCROFT ID 83217

has requested a change to the above captioned water right(s). This change in water
right(s) is authorized pursuant to the provisions of Section 42-222, Idaho Code,
provided the conditions listed below are met.

RIGHT NO. 13-02259
Priority: 08/05/1963

DIVERSION
BENEFICIAL USE PERIOD OF USE RATE
IRRIGATION 04/15 to 10/15 2.10 CFs
LOCATION OF POINT(S) OF DIVERSION: - NENW , Sec. 20, Township 09S, Range 40E
CARIBOU County
PLACE OF USE: IRRIGATION :
TWN RGE SEC CRES . ACRES ACRES TOTAL
09s 40E 20 SWNE 7 SENE 8 NENW 29
NWNW 29 SWNW 30 SENW 37
NESW 7 NWSE 7 154
Total number of acres irrigated: 154
RIGHT NO. 13~07198C
Priority: 06/20/1977
, DIVERSION
BENEFICIAL USE PERIOD OF USE RATE
IRRIGATION 04/15 to 10/15 1.66 CFS
LOCATION OF POINT(S) OF DIVERSION: NENW , Sec. 20, Township 09S, Range 40E
CARIBOU County
PLACE OF USE: IRRIGATION
TWN_RGE SEC ACRES ACRES ACRES TOTAL
09s 40E 20 NENE 29 NWNE 30 SWNE 30
SENE 21 110
Total number of acres irrigated: 110
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TRANSFER NO. 4703, 4704 & 4705
WATER RIGHT NO. 13-02259/13-07198C/13-07165
13-07261/13-07198B & 13-07198A

RIGHT NO. 13-07165
Priority: 04/06/1977

DIVERSION
BENEFICIAL USE PERIOD OF USE RATE
IRRIGATION 04/15 to 10/15 3.12 CFS

LOCATION OF POINT(S) OF DIVERSION: SWSW , Sec. 20, Township 09S, Range 40E
CARIBOU County

PLACE _OF USE: IRRIGATION

TWN _RGE SEC , ACRES ACRES ACRES TOTAL
09s 40E 19 NESE 29 NWSE 29 SWSE 15 73
20 NESW 30 NWSW 29 SWsSwWw 30

SESW 29 NESE 29 NWSE 30
SWSE 30 SESE 29 236
Total number of acres irrigated: 309

RIGHT NO. 13-07261
Priority: 09/10/1979

DIVERSION
BENEFICIAL USE PERINTN OF USE RATE
IRRIGATION 04/15 to 10/15 2.00 cFs

LOCATION OF POINT(S) OF DIVERSION: SWSW , Sec. 20, Township 09S, Range 40E
CARIBOU County

PLACE OF USE: IRRIGATION

TWN RGE SEC CRES ACRES ACRES TOTAL
09s 40E 19 NESE 29 NWSE 29 SWSE 15 73
20 NESW 30 NWSW 29 SWsW 30

SESW 29 NESE 29 NWSE 30
SWSE 30 SESE 29 236
Total number of acres irrigated: 309

RIGHT NO. 13-07198B
Priority: 06/20/1977

DIVERSION
BENEFICIAL USE PERIOD OF USE RATE
IRRIGATION 04/15 to 10/15 0.64 CFs

LOCATION OF POINT(S) OF DIVERSION: SWSW , Sec. 20, Township 09S, Range 40E
CARIBOU County

PLACE OF USE: IRRIGATION

TWN RGE SEC ACRES ACRES ACRES TOTAL

098 40E 19 SWSE 15 SESE 27 42

Total number of acres irrigated: 42

< st
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TRANSFER NO. 4703, 4704 & 4705
WATER RIGHT NO. 13-02259/13-07198C/13-07165
13-07261/13-07198B & 13-07198A

PAGE 3

RIGHT NO. 13-~07198A
Priority: 06/20/1977

DIVERSION
BENEFICIAL USE PERIOD OF USE RATE
IRRIGATION 04/15 to 10/15 2.93 CFS
LOCATION OF POINI(S) OF DIVERSION: SENW , Sec. 29, Township 09S, Range 40E
CARIBOU County
PLACE OF USE: IRRIGATION
IWN RGE SEG ACRES ACRES ACRES  TOTAL
098 40E 29 NENE 29 NWNE 30 SWNE 37
SENE 29 SENW 7 NESW 31
NWSE 30 193
- Total number of acres irrigated: 193
SOURCE
GROUNDWATER

CONDITIONS OF APPROVAL AND REMARKS
Right Nos. 13-02259, 13-07165, 13-07261 and 13-07198 Parts A-C are subject

to the conditions of the Final Order in the matter of Application for
Transfer Nos. 4703, 4704 and 4705.

Dated this Mday of Q%e_. , 1976 .
ﬂ
5&249'””“—'~\ (::

Acting for Chief, Water Alloc. Burea /
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{Femre3e- (2/93)F \ Drilling Permit - O 3D~ O
. i Water Right Permit No. | -~ Q) <

Injection Permit No.

WELL DRILLER: PLEASE COMPLETE FOR VERBALS
IDWR Employee Issuing Verbal:

State of Idaho
. Department of Water Resources -~ * AUG 28 1995

APPLICATION FOR DRILLING PERMIT g,y nan of wates e

East District 2%
1. Applicant (please prlnt)' Neibaur Farm Enterprises DBA Gem Valley Farms.

Verbal Issued Date: Time: '@@@W E@

2. Mailing Address: 1550 Central Road

. City&State Bancroft, Idaho ZipCode 83217 Telephone 425-3632/ 648-7113 pax 71
k] WellOwner [ ] Well Operator [ ] Contractor or Other, specify

3. Pro;':osed Well Location: Twp. gg S » Rge. 40E . Sec. 20 . NE 1/4 NW 1/4
Gov't Lot No. County Caribou

Street Address of Well Site 1691 Central Road, Bancroft, Id

Lot, block and subdivision

4, Proposed Use of Well:

[ ] DOMESTIC: The use of water for homes, organization camps, public campgrounds, livestock (1,000 head or less) and
for any other purpose In connection therewith, including Irrigation of up to 1/2 acre of land, if the total use Is not In excess
of 13,000 gpd; or any other uses, If the total use does not exceed a diversion rate of 0.04 cfs and a diversion volume of
2500 gpd.

Domestic does not include water for multiple ownership subdivisions, moblle home parks, commercial or business
establishments, unless the use does not exceed a diversion rate of 0.04 cfs and a diversion volume of 2500 gpd.

NON-DOMESTIC: [y Imigation { ] Municipal [ ] Industrial

Stock [ ] Test [ ] Other

(Over 1,000 Head) (Describe)
[ ] INJECTION

[ ] MONITORING: A well bore schematic and map Is required for each blanket permit. RECE IVED
No. of proposed wells:

SEP 1 1 1995
5. Well Construction Information:
Department of Waer
A. [ ] New well [ ] Modify (Deepen or Enlarge) [X] Replace - See Condition 8
B. Proposed Casing Diameter 18" Proposed Maximum Depth 300
C. Anticipated bottom hole temperature:
[x] 85°F or less (] 85°Fto212°F [] 212° F. or more
(Cold Water Well) (Low Temp. Geo. Well) (Geothermal Well)

6. Construction Start Date: Sept/Oct 1995

H03¢3
Date ﬂuét. .93' /%‘—

7. Anticipated Well Driller:
NOTE: The actual well dnller must ent

8. Applicant's Slgnature ”/ 1/(‘ ? W-a

Title OW

{Owner, Firm Hepresentative, Other)
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ACTION OF THE DEPARTMENT OF WATER RESOURCES

This Permit is : . Date 8- /978
If approved, this permit authorizes the constuction or.modification of a well subject to the following conditions. READ CAREFULLY!

.\,

ENERAL CONDITIONS:

Y
.

©

>

® N o O

©

| el
; gnature o 0 epartment Hepresentative e

The well must be constructed in compllance with the applicable statutes, specific conditions of approval shown on the water
right permit, injection well permit, transfer or amendment and the rules and regulations of the Department for water
appropriation, injection wells and well construction standards.

This drilling permit Is valld for two (2) months from the above approval date for the start of construction and Is valid for one (1)
year from the approval date for completion of the well unless an extension has been granted.

This permit does not constitute an approval of the District Health Department or the Idaho Department of Health and Welfare
which may be required before construction of this well.

P LIV

The well shall be constructed by a driller currently licensed In the State of Idaho who must maintain a gdby 'of 'thé di’illlng permit
at the drilling stte. T

C e
A

Approval of this drilling permit does not authorize trespass on the land of another party.
This permit does not constitute other local, county, state or federal approvals which may be required for construction of a weil.
This drilling permit does not represent a right to divert and use the water of the State of Idaho.

If a bottom hole temperature of 85° or greater Is encountered, well construction shall cease and the well drﬂlei and the well
owner shall contact the Department immediately.

if this permit is for a replacement well, the well belng replaced must be abandoned in accordance with Department Rules and
" Regulations.
PECI ND

NS: '
M/W Lol Qbardored, Ser ) 3-95-6-0036- 300

Recelpt No. £2/782, Recelpted by m__ Fee _20{)‘0—9’ Date - 8- /Y5

Extension approved by Approval Date

This extension expires:

< -
=~y ) : 3
s L —

EXTENSION OF DRILLING PERMIT

/ . ‘ , " ’ ” ;
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Form 238(4)-1 | ID Number_| 2-Q5 - C-002(p~300

2/83 ¢

State of Idaho

: '. E-‘D.ep'értmeni of Water F{BS,OHY,GBS' . ﬁﬁv‘@ EHWE@

. “APPLICATION FOR™ "~ Aue 2 8 1995
REPAIR ( ) OR ABANDONMENT () OF A WELL

Department of Water Resources
Eastern District Offica

1. LEGAL CONTACT (Owner or Operator)
Date: Aug. 23, 1996had Neibaur, Neibaur Farm Ent. ADBA Gem Valley Farms

Name: Chad _Neibaur Phone Number g48-7113
Mailing Address: 1550 Central Road
City: __ Bancroft State _1daho Zip Code _g3217

2. WELL LOCATION

N 1/4 Ny 1/4 1/4, Section 20 , Township 9s , Range 40E
County _caribou
Street Address of Well Site: 1651 Central Road, Bancroft. Idaho
Subdivision Name Lot , Block
RECE|vE,
3. TYPE OF WELL - SEP 1 1 1995
(x) Water Supply ( ) Monitoring Bopartmeny of
W.
( ) Injection () Other lor Resourcas
Describe

4. WELL SPECIFICATIONS

Drilling Permit Number * G_3 1317

Water Right Number  13_7059g

Well Log on File? {) Yes () No

Casing Size: Material: Temperature:
Casing Height Above Ground:
Flowing Artesian? ( ) Yes (x) No

Static Water Level: 145! (Measured) Well Depth: 190 (Measured)

Remarks: We lowered the pump during the dought and ended up

with a flow of sand into the well Sihe.m_nnmp.ing_.__ue.e.d_tn_mnxe._____




a - .
Abeclomark - -

5—CONDFFION-OF- WELL,-REPAHIS-REQUIRED
o el slonll he cud off & bolos amae and Nled 1o "
R ,{HJJ o 01 LAY 01 ﬂmﬂ\ﬁ-“r&_ym |
2&_\%— S Durd, : Mu@d& ‘llp AN

6. PROPOSED METHODS OF REPAIR OR ABANDONMENT

(This Permit must be approved prior to commencement of operations)
We will drill a new well with in the same %,% and when. it

is co

colume from ..this well and cap it (or whatever is required)and then
use this pump in the new well.

7. DATE OF PROPOSED REPAIR OR ABANDONMENT Fa11 of 1995

8. APPLICANT'S SIGNATURE (24«(;‘727); S~ DATE: August 23, 1995
Title @un\p\/
N R R (Owner, Firm Representative, Other)
N

ACTION OF THE DEPARTMENT OF WATER RESOURCES

This Permit Is 4@”4/ - . Date_Z8-/9%¢C

CONDITIONS OF APPROVAL:

1. Pursuant to Section 42-238(4), Idaho Code. All repairs and/or abandonment must meet the
requirements of the Department’s Rules and Regulations for Well Construction Standards.

Hewns 20 Deun) e bt Perosce et

Signature of Authorized Department Representative

+ in s AR P P s s
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STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES
EASTERN REGION
IDAHO FALLS ID
ph. (208) 525-7161
FAX NO. (208) 525-7177
TRANSMITTAL COVER SHEET
OMNIFAX
FROM: éﬂé' /{J//
DOCUMENT DESCRIPYION: )
TOTAL NUMBER OF PAGES (Including this page): 5
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NOTICE OF PROPOSED CHANGE OF A WATER RIGHT
NO. 4703

Notice is hereby given that Neibaur Farm Enterprises dba Gem
Valley Farms c¢/o Chad Neibaur, 1550 Central Rd., Bancroft, ID
83217, has applied to the Department of Water Resources to change
place of use of the waters of a groundwater source. The right

sought to be changed is evidenced by a decree and recorded as
follows:

Decree No. 13-02259 Decreed to Gem Valley Farms In case of State of

Idaho vs. Gerald Ackerman, et al in the Sixth Judicial District

county of Caribou.

Source: groundwater

Amount: 2.10 cfs Priority: 08/05/1963

Point (s) of Diversion: NENW, SEC 20, T09S, R40E, Caribou County
The water is used for irrigation of 154 acres from 04/15 to

10/15 within the NW1/4, SEC 20, T09S, R40E, B.M.

TO BE CHANGED AS FOLLOWS:
The water will be used to irrigate 154 acres within the
S1/2NE, NW1l/4, NESW, NWSE, SEC 20, T09S, R40E, B.M.

Any protests against approval of the proposed change must be
filed with the Idaho Department of Water Resources, 900 N. Skyline
Dr., Idaho Falls, ID, 83402, together with a protest fee of $25 on
or before September 25, 1995. The protestant must also send a copy
of the protest to the applicant.

KARL J. DREHER
Director

Published in the CARIBOU COUNTY SUN on September 7 & 14, 1995.
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State of Id.;?o &

DEPARTMENT OF WATER RESOURCES
900 N. Skyline Dr., Idaho Falls, Idaho 83402-1718 - (208) 525-7161 - Fax (208) 525-7177

EASTERN REGION PHILIP E. BATT
GOVERNOR

September 1, 1995 KARL J. DREHER
DIRECTOR

CARIBOU COUNTY SUN
PO BOX 815
SODA SPRINGS ID 83276

Dear Publisgher:

Enclosed you will find a legal notice which we wish to have
published on the date indicated in your newspaper. If you cannot
publish the notice on the proposed date, please contact us
immediately.

An affidavit of publication must be submitted to the Department
along with the publication bill. Your cooperation is
appreciated.

Please send the affidavit of publication and publication billing
to this office before September 25, 1995.

‘ = ,g'“;° ‘ Yours truly,

SRR L sEltf
ngFiT“‘,- tha Bodell

Secretary

Enc.

N R R S T B A e T I D B S R 3 S P T SRR IR R S AT S R R

~ Colebrating Our Centennial Year of Service to Idaho 1895-1995 ~
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State of Idaho

DEPARTMENT OF WATER RESOURCES
900 N. Skyline Dr., Idaho Falls, Idaho 83402-1718 - (208) 525-7161 - Fax (208) 525-7177

EASTERN REGION PHILIP E. BATT
GOVERNOR

KARL J. DREHER
September 1, 1995 DIRECTOR

CHAD NEIBAUR

NEIBAUR FARM ENTERPRISES
GEM VALLEY FARMS

1550 CENTRAL RD

BANCROFT ID 83217

RE: Notice of Application for Transfers No.’s 4703, 4704, and 4705

Dear Applicants:

The Department of Water Resources acknowledges receipt of your
water right application. This office is currently in the process
of advertising the application in the Caribou County Sun on
September 7 & 14, 1995. The advertisement will be published for
two consecutive weeks, and a period of ten days following the
second publication will be allowed for the submittal of protests.

If the application is protested, you will be sent a copy of the
protest. The protest must be resolved before the application is
approved or denied. If the protest is not resolved voluntarily,
this Department will conduct a conference and/or hearing on the
matter.

If the application is not protested, it will be forwarded to our
State Office in about five weeks. State Office Personnel will
conduct a complete review prior to final processing of the
applications and will notify you of the outcome of this review.
When a permit is issued, you will be sent a copy. A typical
processing time for an unprotested application is about eight
weeks.

Please feel free to contact this office if you have any questions
regarding this procedure.

Sincerely,

Harold W. Jorés
Water Right {Supervisor

HWJ/xb

~ Celebrating Our Centennial Year of Service to Idaho 1895.1995 ~

e e 2

-

SRR

BSOS T TR e 2 SRS

e e ——— i A . - AR 30 T W T ENANY AR oD AR TR T4 A e s

s - e

¥
i
b
¥
:
E
4
&
&
:
ki
i
-4
?
I

L i o cren



*on,

| ) 5
State of Idaho |

DEPARTMENT OF WATER RESOURCES
900 N. Skyline Dr., Idaho Falls, Idaho 83402-1718 - (208) 525-7161 - Fax (208) 525-7177

EASTERN REGION PHILIP E. BATT
GOVERNOR
KARL J. DREHER
September 5, 1995 DIRECTOR

ARLIN OLSON

WATER DIST 29

PO BOX 644

LAVA HOT SPRINGS ID 83246

RE: Application for Transfer No. 4703, 4704, & 4705

Dear Mr. Olson:

Please find enclosed a copy of the above referenced application.

Please review the application and submit any comments you may have

to our Department as soon as possible.

If we may be of further assistance, please feel free to contact us.

Thank you for your cooperation in this matter.

A Respectfully submitted, S
]

‘7{/ 0. sh—

Harold W. Jbhes

Water Righy/ Supervisor

HWJ/rb
enc.

~ Cele[:rating Our Centennial Year of Service to Idaho 1895-1995 ~
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- PUBLIC NOTICE .
Flrst 'l‘ime Published

e NOTICE OF PROPOSED

" CHANGE OF A WATER

o RIGHT

A NO. 4703
Notice.. is. héreby, ngcn that
chbaur Farm. Enterprises dba Gem
Valley Farms c/o Chad Neibaur,
1550 Central Road Bancroft ID
83217, has’ apphed to, the
Depanment of Walcr Rcsourccs to
change place of usc of the waters of
a:groundwater sourcc.,The right
sougbuo .be changed is evidenced-
by a decree ,and ‘recorded as

'follows R

" Decree No., 13-02250. ‘Dccrecd to
Gem Valley.Farms In.Case, of State
of Idaho vs. Gerald’Ackerman, et al

‘in'the Sixth Judicial stmct County

ofCanbou R
* Source: gmundwatet‘ R
¥ Amount: 2:10;cfs
08/05/1963. R

7 Point(s). of chrsxon.-NENW
SEC 20,2"T09S "F.dOB Carnbou
County#= + & ¥

‘The; whlcr is; u,.ed Ior ungauon
of ! 154 Hcres from: 04/15 o 10/15
withih the NW. 1/4; SEC 20, T09S,
R40E,BM.

FOLLOWS:; '

" The water will be used to irrigate
154 acres within the S 1/2 NE, NW
1/4, NESW, NWSE, SEC 20, '1‘098
R40E, BM.

Any protests against approval of
the proposed change must be filed
with the Idaho Department of
Water Resources, 900 North
Skyline Drive, Idaho Falls, ID
83402, together with a protest fee
of $25 on or before September 25,
1995. The protestant must also send
a. copy -of the protest to the
applicant.

(s) KARL J. DREHER
Director

Published in the Caribou County

SunonSept. 7 and 14, 1995.

Affidavit of
Publication

County of Caribou
State of Idaho 88

Mark Steele

being first duly sworn on his
oath, states:

That he is _Publisher
of the Caribou County Sun, a
newspaper of general circula-
tion in Caribou County, Idaho,
published weekly at Soda
Springs in said County that said
newspaper has been published
in said County uninterruptedly
and continuously for over sev-
enty-eight consecutive weeks,
prior to the first publication of
the annexed notice or advertise-
ment;

That the annexed notice was
published as per clipping at-
tached in the regular and entire
edition of said newspaper and
not in any supplement thereof

for 2 successive weekly
issues thereof, the date of the
first publication being the

7th

day of

September , 1093

The date of the last publication
being the ___14_th_ day of

September 1095
On this2ED_ gay ot October

_ﬁ?_s_ before

in the year of

me, a Notary Public, personally
appeared

own or identified to me to be the
person whose name subscribed to
the within instrument, and being
by me first duly sworn, declared
that the statements therein are
true, and acknowledged to me that
he executed the same.

Notary Pablic for Idaho

Residing at¥oda Springs, Idaho
My commission expires:

YWayh 11, 2000
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State of Idano h

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

PHILIP E. BATT
) GOVERNOR
April 29, 1996
KARL J. DREHER
DIRECTOR

RE: In the matter of Application for Transfer Nos. 4705 of Water Right No. 13-07198, No. 4703
of Water Right No. 13-02259 and No. 4704 of Water Right Nos. 13-07165 & 13-07261 in
the name of Gem Valley Farms

Dear Interested Party:

The accompanying order is a "recommended order" issued by the department pursuant to
p y P P

Section 67-5243, Idaho Code. The provisions of this order will not become effective until the
Director issues a final order in this matter,

Each party to these proceedings who appeared at the hearing may file a petition for
reconsideration, briefs and exceptions to the recommended order and may request oral argument
before the Director of the department as further described below:

PETITION FOR RECONSIDERATION

Any party may file a petition for reconsideration of a recommended order with the hearing
officer issuing the order within fourteen (14) days of the service date of the order. The hearing
officer will act on a petition for reconsideration within twenty-one (21) days of its receipt, or the
petition will be considered denied by operation of law. See Section 67-5243(3), Idaho Code.

EXCEPTIONS AND BRIEFS

Within twenty-one (21) days after (a) the service date of this recommended order, (b) the
service date of a denial of a petition for reconsideration from this recommended order, or (c) the
failure within twenty-one (21) days to grant or deny a petition for reconsideration from this
recommended order, any party may in writing support or take exceptions to any part of a
recommended order and may file briefs in support of the party's position on any issue in the
proceeding. Written briefs in support of or taking exceptions to the recommended order shall be
filed with the Director. Opposing parties shall have twenty-one (21) days to respond.

ORAL ARGUMENT

The Director may schedule oral argument in the matter before issuing a final order. Oral
argument on exceptions to a recommended order shall be heard at the discretion of the Director. If
oral arguments are to be heard, the Director will, within a reasonable time, notify each party of the
place, date and hour for the argument of the case. Unless the Director orders otherwise, all oral
arguments will be heard in Boise, Idaho.




» -

CERTIFICATE OF SERVICE

All exceptions, briefs, requests for oral argument and any other matters filed with the
Director in connection with the recommended order shall be served on all other parties to these
proceedings in accordance with Rules of Procedure 302 and 303.

FINAL ORDER

The Director will issue a finai order within fifty-six (56) days of receipt of the written briefs,
oral argument or response to briefs, whichever is later, unless waived by the parties or for goud cause
shown. The agency may remand the matter for further evidentiary hearings if further factual
development of the record is necessary before issuing a final order. The department will serve a
copy of the final order on all parties of record.

A party aggrie#ed by a final order of the Director is entitled to judicial review in compliance
with sections 67-5271 through 67-5279, Idaho Code.

Sincerely,

. B S2te

Chief, Water Allocation Bureau

Enclosure

cc: IDWR-Region

Pg 2
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State of Id:. »

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

PHILIP E, BATT
GOVERNOR

June 28, 1996 KARL J. DREHER
DIRECTOR

Deer Interested Parties:;

Section 67-5246 provides as follows:

(D) Ifthe‘presiding officer is the agency head, the presiding officer shall issue a final order.

(2) Ifthe presiding officer issued a recommended order, the agency head shall issue a final
order following review of that recommended order.

(3)  If the presiding officer issued a preliminary order, that order becomes a final order
unless it is reviewed as required in section 67-5245, Idaho Code. If the preliminary order is reviewed,
the agency head shall issue a final order.

(4)  Unless otherwise provided by statute or rule, any party may file a petition for
reconsideration of any order issued by the agency head within fourteen (14) days of the issuance of
that order. The agency head shall issue a written order disposing of the petition. The petition is
deemed denied if the agency head does not dispose of it within twenty-one (21) days after the filing
of the petition.

(5)  Unless a different date is stated in a final order, the order is effective fourteen (14)
days after its issuance if a party has not filed a petition for reconsideration. If a party has filed a
petition for reconsideration with the agency head, the final order becomes effective when:

(8) the petition for reconsideration is disposed of; or
(b)  the petition is deemed denied because the agency head did not dispose of the
petition within twenty-one (21) days.

(6) A party may not be required to comply with a final order unless the party has been
served with or has actual knowledge of the order. If the order is mailed to the last known address
of a party, the service is deemed to be sufficient.

(7) A non-party shall not be required to comply with a final order unless the agency has
made the order available for public inspection or the nonparty has actual knowledge of the order.

~ Colobrating Our Cantannial Year of Sarvice to Idaho 1895.1995 ~




(8)  The provisions of this section do not preclude an agency from taking immediate action
to protect the public interest in accordance with the provisions of section 67-5247, Idaho Code.

PETITION FOR RECONSIDERATION

Any party may file a petition for reconsideration of a final order within fourteen (14) days of
the service date of this order. The department will act on a petition for reconsideration within
twenty-one (21) days of its receipt, or the petition will be considered denied by operation of law. See
section 67-5243(4) Idaho Code.

E AL ORDER TO DISTRI

Pursuant to sections 67-5270 and 67-5272, Idaho Code, any party aggrieved by a final order
or orders previously issued in a matter before the department may appeal the final order and all
previously issued orders in the matter to district court by filing a petition in the district court of the
county in which:

i. A hearing was held,

i. The final agency action was taken,

ili.  The party seeking review of the order resides, or

iv.  The real property or personal property that was the subject of the agency action is
located.

The appeal must be filed within twenty-eight (28) days a) of the service date of the final order,
b) of an order denying petition for reconsideratior, or c) the failure within twenty-one (21) days to
grant or deny a petition for reconsideration, whichever is later. See section 67-5273, Idaho Code.
The filing of an appeal to district court does not in itself stay the effectiveness or enforcement of the
order under appeal.

Sincerely,

Norman C. Young

Encl.

v i
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1 To: Norman Young
; State Of Idaho
: Department of Water Resources

e T L R
P R

From: Chad Neibaur
Gem Valley Farms

ey b

RE: Notice of violation/ Compliance Conference

Dear Mr. young:

I am hereby requesting a conference with you to discuss our 3
use of water rights 13-02259, 13-07165, 13-07261, and 13-07198.

You have made a condition of this request that I deacribe "how

Gem Valley will comply with the law.” I would ask that we be
allowed the opportunity to discuss with you and possibl, Mr.

Harold Jones (wvho has helped draft our transfers) pouaigle remedies
for compliance, prior to coming to a formal Compliance Conferance.
Likewise, I believe an informal meeting may help clarify the

sftuation before having to bring so many people into ¢,

Also, if at all possible, I would like to meet at the Water Resource
offices in Idaho Falls so as to accommodate Mr. Jones and my brother
Mitchel Neibaur(whose office {8 in Rexburg). We would like to meet
with you at the eariiest convenience.

Please advise.
sinco:olgo :bﬁzgz
Chad B. Neibaur

Gem Valley Parme

RIS

e AT YT T R T L T M e
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Gern Valley Farrns
1550 Central Road
fancroft, idaho 83217

NEIBAUR RINDLIEFAKER

.1 3-07261

13-07198| \

§
2

Canal Yater
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MEMORANDUM
TO3 CHAD NEIBAUR by FAX #
FROM: NorM YouNe A/E7
SUBJECT: DRAFT CONSENT AGREEMENT
DATE: July 12, 1996

This memo accompanies a draft of a consent agreement
discussed at the compliance conference on Wednesday. Please
review the draft and provide any comments you have to Tim Luke at
208-327-7864 on Monday or as soon thereafter as poessible. I will
be out of town next week, but will check in with Tim so that the
agreement can be finalized as soon as you have reviewed it.

I have added one substantive condition to the order (see #9)
that was not specifically discussed, but I believe to be
necessary and in tune with our general discussions.

I would like to have a copy of the map and other information
that you presented at the conference. It can be faxed to my
attention at 208-327-7866.

I appreciated the opportunity to meet and discuss this
matter with you and Mitch, and I trust that the consent agreement
will satisfactorily resolve the matter.

c. Tim Luke
Wayne Waddoups (by FAX)

e s e,
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
8TATE OF IDAHO

% IN THE MATTER OF DIVERSION OF
| WATER BY GEM VALLEY FARMS
- AND/OR CHAD NEIBAUR WITHOUT

)
) AGREEMENT AND
)

A VALID WATER RIGHT OR NOT IN )
)
)
)

CONSENT ORDER

CONFORMANCE WITH A VALID
WATER RIGHT

The Director of the Idaho Department of Water Resources
(department), being charged with the duty of enforcing certain
statutes of the state of Idaho and the rules of the department,
and being authorized to order the cessation of violations of the
provisions of law relating to appropriation and distribution of
water, hereby enter into this Agreement and Consent Order with
Chad Neibaur, acting on his own behalf and for Gem Valley Farms,
Inc. (herein collectively termed "Gem Valley").

NOW, THEREFORE, following a compliance conference and before
the taking of any testimony herein, and without hearing or :
contested administrative adjudication of any issue of fact or : ’
law, and upon the consent of the parties, it is HEREBY STIPULATED
AS FOLLOWS:

FINDINGS

1. That on June 28, 1996, the department issued a Notice of
Violation and Cease and Desist Order, pursuant to the provisions
of Section 42-351, Idaho Code, ordering Gem Valley immediately to
cease diverting water and applying it to lands not in accordance
with the water rights for those lands.

2. That the findings of fact and conclusions of law
| contained in the Notice of Violation and Cease and Desist Order
‘ are incorporated herein by reference.

i 3. That a compliance conference, pursuant to Section 42-351,
Idaho Code, was held on June 10, 1996, at Grace, Idaho. Gem
Valley provided information demonstrating that ground water is
being used for the 1996 irrigation season at lower diversion
rates and on fewer acres than authorized under the applicable
water rights. However, some ground water has been applied to
lands from wells other than those authorized under the water

| rights.

4. That Gem Valley desires to remedy the violations of Idaho
water law alleged in the Notice of Violation through compliance

AGREEMENT AND CONSENT ORDER, page 1
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with the terms and conditions of this Agreement and Consent Order !
which is entered into in accordance with the provisions of
Section 42-351, Idaho Code.

i AGREEMENT AND ORDER !

Based upon the foregoing findings and pursuant to agreement
of the parties, the department orders as follows:

1. That Gem Valley will endeavor to divert and use water i
in compliance with the water rights as recorded.

2. That Gem Valley will pay a civil penalty of $100 per
diversion for each day or part thereof that water is used in
violation of the terms and conditions of the applicable water
rights after service of the Notice of Violation and Cease and
Desist Order. Civil penalties will be paid within 30 days of
notice given by the department.

e e A T A WA St S

3. That Gem Valley will immediately install and maintain

i measuring devices acceptable to the department on each diversion
| facility authorized under water rights Nos. 13-02259, 13-07165,
13-07261, and 13-07198 and on the system that carries canal water
to commingle with ground water for the "south system" as
described in Transfer Nos. 4703, 4704, and 4705.

4. That Gem Valley will not operate pivot systems located
in the NW quarter of Section 29 and the SW quarter of Section 20,
Township 95, Range 40E, B.M., at any time canal water is not
being supplied at a rate adequate to supply these pivot systems.

5. The department will suspend imposition of the $1000.00
civil penalty due under provision No. 2. of the Notice of
Violation pending compliance with this Agreement and Consent
Order. The department will require payment of the $1000.00 civil
: penalty if Gem Valley fails to fully comply with the terms of
| this Agreement and Consent Order.

6. This Agreement and Consent Order shall be effective
immediately for the 1996 irrigation season only upon signing by
both parties. Compliance with the Agreement and Consent Order by
Gem Valley shall preclude any civil enforcement action by the
department for the violations alleged in the Notice of Violation.

7. By signing this Agreement and Consent Order, Gem Valley
hereby waives any right that it otherwise has to contest the
provisions of the Agreement and Consent Order.

8. If Gem Valley does not comply with the terms of this
Agreement and Consent Order, the department may seek and obtain
in an appropriate district court specific performance of the

[
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Agreement and Consent Order and such other relief as authorized
by law.

9. Upon a determination by the director of the department
that unauthorized use of ground water by Gem Valley is injuring
the use of another water right, the department may take action in
accordance with applicable law to prevent continued unauthorized ;
use.

10. This Agreement and Consent Order shall be executed by
the parties in duplicate.

SIGNED this day of July, 1996.

KARL J. DREHER
Director

Norman C. Young
Water Management Division

CONSENT
Gem Valley hereby acknowledges and agrees to the terms and
conditions of this Agreement and Consent Order and consents to
its issuance.

S8IGNED this day of July, 1996.

CHAD NEIBAUR
Gem Valley Farms

AGREEMENT AND CONSENT ORDER, page 3
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State of Idano

DEPARTMENT OF WATER RESOURCES

1301 North Jrchard Street, Statehouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

{,\‘

PHILIP E, BATT
GOVERNOR

KARL J. DREHER
DIRECTOR

COPRY

July 23, 1996

Chad Neibaur

Gem Valley Farms
1550 Central Road
Bancroft, ID 83217

Re:  Agreement and Consent Order for Gem Valley Farms
Dear Mr. Neibaur:

On July 12, 1996 a draft Agreement and Consent Order was faxed to you for your review
and comment. Your faxed response accompanying the diversion data and place of use map did
not specifically address the draft agreement but does indicate your intent to work cooperatively
on this matter. A«cordingly, please find enclosed two original Agreement and Consent Orders.
Please sign both originals of the Agreement, return one original to me and retain one original for
your records. I am enclosing a postage-paid envelope for your convenience in returning one
original to this office.

If you have any questions, please do not hesitate to contact me or my office.
Sincerely,

Jl—<

Norman C. Young
Administrator
Water Management Division

NCY/dde
Encl.

~ Celebrating Our Centennial Year of Service to Idaho 1895.1995 ~
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE

STATE OF IDAHO

IN THE MATTER OF DIVERSION OF
WATER BY GEM VALLEY FARMS
AND/OR CHAD NEIBAUR WITHOUT
A VALID WATER RIGHT OR NOT IN
CONFORMANCE WITH A VALID
WATER RIGHT

AGREEMENT AND
CONSENT ORDER

N’ e’ "’ ' w? “wo’

The Director of the Idaho Department of Water Resources (department), being charged
with the duty of enforcing certain statutes of the state of Idaho and the rules of the department,
and being authorized to order the cessation of violations of the provisions of law relating to
appropriation and distribution of water, hereby enter into this Agreement and Consent Order with
Chad Neibaur, acting on his own behalf and for Gem Valley Farms, Inc. (herein collectively
termed "Gem Valley").

NOW, THEREFORE, following a compliance conference and before the taking of any
tgstimony herein, and without hearing or contested administrative adjudication of any issue of fact
or law, ard upon the consent of the parties, it is HEREBY STIPULATED AS FOLLOWS:

FINDINGS

I. That on June 28, 1996, the department issued a Notice of Violation and Cease and
Desist Order, pursuant to the provisions of Section 42-351, Idaho Code, ordering Gem Valley
immediately to cease diverting water and applying it to lands not in accordance with the water
rights for those lands.

2, That the findings of fact and conclusions of law contained in the Notice of
Violation and Cease and Desist Order are incorporated herein by reference.

3. That a compliance conference, pursuant to Sertion 42-351, Idaho Code, was held
on June 10, 1996, at Grace, Idaho. Gem Valley provided informai;on demonstrating that ground
water is being used for the 1996 irrigation season at lower diversion rates and on fewer acres than
authorized under the applicable water rights. However, some ground water has been applied to
lands from wells other than those authorized under the water rights.

AGREEMENT AND CONSENT ORDER, page 1



4, That Gem Valley desires to remedy the violations of Idaho water law alleged in the
Notice of Violation through compliance with the terms and conditions of this Agreement and

Consent Order which is entered into in accordance with the provisions of Section 42-351, Idaho
Code.

AGREEMENT AND ORDER

Based upon the foregoing findings and pursuant to agreement of the parties, the
department orders as follows:

1. That Gem Valley will endeavor to divert and use water in compliance with the
water rights as recorded.

2. That Gem Valley will pay a civil penalty of $100 per diversion for each day or part
thereof that water is used in violation of the terms and vonditions of the applicable water rights
after service of the Notice of Vio!ation and Cease and Desist Order. Civil penalties wili be paid
within 30 days of notice given by the department.

3. That Gem Valley will immediately install and maintain measuring devices
acceptable to the department on cach diversion facility authorized under water rights Nos. 13-
02259, 13-07165, 13-07261, and 13-07198 and on the system that carries canal water to

commingle with ground water for the “south system*® as described in Transfer Nos. 4703, 4704,
and 4705.

4, That Gem Valley will not operate pivot systems located in the NW quarter of
Section 29 and the SW quarter of Section 20, Township 9S, Range 40E, B.M., at any time canal
water is not being supplied at a rate adequate to supply these pivot systems.

5. The department will suspend imposition of the $1000.00 civil penalty due under
provision No. 2. of the Notice of Violation pending compliance with this Agreement and Consent
Order. The department will require payment of the $1000.00 civil penalty if Gem Valley fails to
fully comply with the terms of this Agreement and Consent Order.

6. This Agreement and Consent Order shall be effective immediately for the 1996
irrigation season only upon signing by both parties. Compliance with the Agreement and Consent
Order by Gem Valley shall preclude any civil enforcement action by the department for the
violations alleged in the Notice of Violation.

7. By signing this Agreement and Consent Order, Gem Valley hereby waives any
right that it othenwise has to contest the provisions of the Agreement and Consent Order.

8. 1f Gem Valley does not comply with the terms of this Agreement and Consent
Order, the department may seck and obtain in an appropriate district court specific performance
of the Agreement and Consent Order and such other relief as authorized by law.

AGREEMENT AND CONSENT ORDER, page 2
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9. Upon a determination by the director of the department that unauthorized use of
ground water by Gem Valley is injuring the use of another water right, the department may take
action in accordance with applicable law to prevent continued unauthorized use.

10.  This Agreement and Consent Order shall be executed by the parties in duplicate.

LD
SIGNED this Z3_ day of July, 1996.

KARL J, DREHER
Director

C -~
Norman C. Young ﬂ
Water Management Division .

CONSENT

Gem Valley hereby acknowledges and agrees to the terms and conditions of this
Agreement and Consent Order and consents to its issuance.

SIGNED this day of July, 1996.

CHAD NEIBAUR
Gem Valley Farms

AGREEMENT AND CONSENT ORDER, page 3
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BEFORE THE DEPARTMENT OF WATER RESOURCES
AUG 1 9 1996
OF THE

) Department of Water Rasoynmy
STATE OF IDAHO

e

IN THE MATTER OF DIVERSION OF
WATER BY GEM VALLEY FARMS
AND/OR CHAD NEIBAUR WITHOUT
A VALID WATER RIGHT OR NOT IN
CONFORMANCE WITH A VALID

- WATER RIGHT '

AGREEMENT AND
CONSENT ORDER

e’ Nt S N et o

The Director of the Idaho Department of Water Resources (department), being charged
with the duty of enforcing certain statutes of the state of Idaho and the rules of the department,
and being authorized to order the cessation of violations of the provisions of law relating to
appropriation and distribution of water, hereby enter into this Agreement and Consent Order with i
Chad Neibaur, acting on his own behalf and for Gem Valley Farms, Inc. (herein collectively
termed "Gem Valley"). '

NOW, THEREFORE, foliowing a compliance conference and before the taking of any
testimony herein, and without hearing or contested administrative adjudication of any issue of fact
or law, and upon the consent of the parties, it is HEREBY STIPULATED AS FOLLOWS:

FINDINGS

1. That on June 28, 1996, the department issued a Notice of Violation and Cease and
Desist Order, pursuant to the provisions of Section 42-351, Idaho Code, ordering Gem Valley
immediately to cease diverting water and applying it to lands not in accordance with the water
rights for those lands. ;

2. That the findings of fact and conclusions of law contained in the Notice of
Violation and Cease and Desist Order are incorporated herein by refercnce.

3. That a compliance conference, pursuant to Section 42-351, Idaho Code, was held
on June 10, 1996, at Grace, Idaho. Gem Valley provided information demonstrating that ground
water is being used for the 1996 irrigation season at lower diversion rates and on fewer acres than
authorized under the applicable water rights. However, some ground water has been applied to
lands from wells other than those authorized under the water rights.
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4, That Gem Valley desires to remedy the violations of Idaho water law alleged in the
Notice of Violation through compliance with the terms and conditions of this Agreement and
Consent Order which is entered into in accordance with the provisions of Section 42-351, Idaho
Code.

AGREEMENT AND ORDER

Based upon the foregoing findings and pursuant to agreement of the parties, the
department orders as follows:

1. That Gem Valley will endeavor to divert and use water in compliance with the
water rights as recorded.

2, That Gem Valley will pay a civil penalty of $100 per diversion for each day or part
thereof that water is used in violation of the terms and conditions of the applicable water rights
after service of the Notice of Violation and Cease and Desist Order. Civil penalties will be paid
within 30 days of notice given by the department.

3. That Gem Valley will immediately install and maintain measuring devices
acceptable to the department on each diversion facility authorized under water rights Nos. 13-
02259, 13-07165, 13-07261, and 13-07198 and on the system that carries canal water to
commingle with ground water for the "south system" as described in Transfer Nos. 4703, 4704,

and 4705.

4, That Gem Valley will not operate pivot systems located in the NW quarter of
Section 29 and the SW quarter of Section 20, Township 9S, Range 40E, B.M., at any time canal
water is not being supplied at a rate adequate to supply these pivot systems.

5. The department will suspend imposition of the $1000.00 civil penalty due under
provision No. 2. of the Notice of Violation pending compliance with this Agreement and Consent
Order. The department will require payment of the $1000.00 civil penalty if Gem Valley fails to
fully comply with the terms of this Agreement and Consent Order.

6. This Agreement and Consent Order shall be effective immediately for the 1996
irrigation season only upon signing by both parties. Compliance with the Agreement and Consent
Order by Gem Valley shall preclude any civil enforcement action by the department for the
violations alleged in the Notice of Violation.

7. By signing this Agreement and Consent Order, Gem Valley hereby waives any
right that it otherwise has to contest the provisions of the Agreement and Consent Order.

8. If Gem Valley does not comply with the terms of this Agreement and Consent
Order, the department may seek and obtain in an appropriate district court specific performance
of the Agreement arnd Consent Order and such other relief as authorized by law.

AGREEMENT AND CONSENT ORDER, page 2
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9. Upon a determination by the director of the department that unauthorized use of
ground water by Gem Valley is injuring the use of another water right, the department may take
action in accordance with applicable law to prevent continued unauthorized use.

10.  This Agreement and Consent Order shall be executed by the parties in duplicate.

LD
SIGNED this Z2 _day of July, 1996.

KARL J. DREHER
Director

Norman C. Young
Water Management Division

CONSENT

Gem Valley hereby acknowledges and agrees to the terms and conditions of this
Agreement and Consent Order and consents to its issuance.

SIGNED this day of July, 1996.

CHAD NEIBAUR
Gem Valley Farms

AGREEMENT AND CONSENT ORDER, page 3
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‘ DEPARTMENT OF WATER RESOURCES
RECEIVED APPLICATION FOR TRANSFER OF WATER RIGHTECEIVED
DEC 10 19 PR FEB 111999

Departy e _(Sem Ualley Pavms phone (R0 TahaidfRo- e ot e™*
Post Office address JQ C\/\QA l\!el(oowx |SSC C“th(% Mmﬂm AT

A. PURPOSE OF TRANSFER
1. O Change point of diversion 0 Add diversion point(s) K Change place of use

O Change nature of use O Change period of use O Other
2. Describe the reason for the proposed changes WN'e _tA«%Z seed 'Pu“!fm %M m\hhq DA

P\udu—\og P ot stbe A neur Price e ar—wu_z\ we_ O lﬁb\ﬁ’“‘gﬂh Bl
Fota¥ima  uyrithsut in"\\“z\\«q mwr u}a&cv*. W( ﬁclow‘c Muve 6#('?«""1’
j»; lztrlpm7 o _weter will a ha:}Lw va lied CroP-

B. DESCRIPTION OF RIGHT(S) OR PORTION THEREOF, AFTER THE REQUESTED CHANGE

1, Right Number Priority Amount Nature "~ PeriodofUse
(cfs/ac-ft) of Use
1%~0z259 . Z:@g(ﬂg;{ Q10 fs :B?tg.a on 4 -1S 1 _lo~S
R~0T1S8  ¢/do f1377 1,66 L5 Tngetew (S 10 LO=S
to
to

2 Tolal amount of water being transferred gé_ cubic feet per secondvarid/'or _ZK_ acre-feet per annum,

3. Source of water Grmwéwq

tributary to

4."Pa_y1t(s-) of Diversion:

Lot.| % Ve % | Sec.| Twp.| Rge. .. County o Local name for diversion

NE [Nw 20 i9S Yoz CQ\rdQQgA‘

5. Lands irrigated or place of use:

T R s NE % NW Y. SW Y. SE i Total
WP ROe. | SeC. I Thw | SWw | SE% | NE%| NW %] SWX | SE% |NE%| NW % | SW % | SE % |NE % | Nw % | swx | SE % otals
s _|uoe| V& 20(29 12930 UK
A4S |“oz |20 7 HRT 120 (3717 7 Y6

Total acres 0?6"['
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; ' Page & of g/ ﬁ | T ﬂ Transfer Nofgjz" '
| | | PART 1 S
} L 6 Génefa!'inlormation: B S ’
é ST W Description of diversion system ) {\\ aw A ?&AMA ‘D 4‘0 &(\\V‘L\/\ HQKS ‘ \
|
: b. Are the lands from which you propose to transfer the water right subject to any liens, deeds of trust, honéag;s. or !
contracts? . Yes . No. If yes, provide a notarized statement from the holder of the lien, deed of
trust, mortgage or contract agreeing to the proposed changes. :
! c. Des;rib’e‘the attect on the land now irrigated if the place of uée is changéd pursuant to this tféhsfer: :
; The watey will be dvavslvred of G qrend bt pay §
- Guce draled  so W woin ceved back. T dbe fuduee we |
; Wil eamslev back  scte iy v ra‘v‘gz"ﬂ‘ do vaiy  actle :

o & <ed ?h-h&vcs.

d. Remarks:

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

. This is to certify that | have gxamln_ed'A_pplicqlion for Transter of Water Rights No.

. And said application is hereby . — - — . subject to the following limitations and conditions:,

mn et v e e

AR TR NI
S Rt = h

Witness my hand this day of 19
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PART 2
A. DESCRIPTION OF RIGHT AS RECORDED: .
Claim No. 13-02259
STAGE: LICENSE
| DIVERSION ANNUAL
BENEFICIAL USE PERIOD OF USE RATE VOLUME
' IRRIGATION 04/15 to 10/15 2.10 CFS 462.0 AF
< % BOURCE ,
, *' i GROUNDWATER
: Priority: 08/05/1963
TION OF POINT(S) OF DIVRRSION: NENW , Sec. 20, Township 09S, Range 40E
CARIBOU County
o PLACE OF USE; IRRIGATION
5 ) ; IWN_RGE SEC ACRES ACRES ACGRES  TOTAL
RN UL 09S 40E 20 NENW 38 NWNW 37 SWNW 39
SRR N . SENW 40 154
e \Kk . Total number of acres irrigated: . .54
\ %}
TR \ CONDITIONS /REMARKS ¢
AL
. \}\
- ‘.\ ,r
il .
; \“'; f
I
i
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PART 2

ol B

A. DESCRIPTION OF RIGHT AS RECORDED:

¥ !
4 !
¥ Water Right No. 13-07198C . |
‘ STAGE: LICENSE ‘
DIVERSION *
BENRFICIAL USER PERIOD OF USE RATE
IRRIGATION 04/15 to 10/15 1.66 CFS
SOURCR
- é GROUNDWATER
i
Priority: 06/20/1977
i ;
3 TION OF POINT OF D X NENW , Sec. 20, Township 09S, Range 40B ‘
| CARIBOU County
PLACE OF USE:; IRRIGATION
IWN _RGE SEC ACRES ACRES ACRES TOTAL
089S 40E 20 NENE 29 NWNE 30 SWNE 30
SENE 21 110
Total number of acres irrigated: 110

CONDXTIONG/RENMARKS:
1. This permit does not authorize the construction of any new well
or the deepening or enlargement of any existing well. :
2. Use of water under this water right will be regulated by the N
watermaster of State Water District No. 13T. , .
3. The right holder shall accomplish the change authorized by this v
transfer within one (1) year of the date of this approval. '
4. Pailure of the right holder to comply with the conditions of this

i transfer is cause for the Director to rescind approval of the
transfer.

5. It is hereby ordered that Application for Transfexr Noo. 4703,4704
and 4705 are approved subject to the following conditions:

1. Irrigation from the well located in the SWSW, 520, T09S,

6. R40E,B.M. (center well) is limited to 309 acres located within
two circular pivots in the S1/2 of 820, T09S, R40OE, B.M. and one
circular pivot located in the SE1/4 of Section 19, T098, R40E,

” B.M. The acreage proposed for irrigation in the SE, 819, TO098,

. R40E, B.M. must be reduced by 42 acres. Irrigation from the

; center well of land located in the SWSE, S139, T09S, R4OE, B.M.

; 7. is limited to 15 acres. No land in the SESE, $§19, T098, R40E,

' B.M. may be irrigated with groundwater or with surface water

AT

|
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wWater Right No. 13-07198C

8.
g.

10.
11.

12.
13.

14.
15.

16.
17.

18.

19.

20.

al.

23.

unless authorized pursuant to a valid water right. This
condition will no longer be effective, however, if conditions 14
through 18 are fully satisfied.

2. Combined Right Nos. 13-02559 and 13-07198C shzll not axceed
a total combined rate of diversion of 1.76 cfs, a total combined
annual diversion volume of 792 af, nor the total combined

annual irrigation of 264 acres.

3. Conbined Right Nos. 13-07165, 13-07261 and 13-07198B ashall
not exceed a total combined rate of diverasion of 5.12 cts, &
total combined annual diversion volume of 927 af, nor the total
combined irrigation 309 acres.

6. Prior tu diverting water under these transfsrred watar
rights, totalizing measuring device and lcckable controlling
works of a type spproved by this Department shall be maintainsd
on aach of the diverting works in a manner that wili provide ths
watermaster suitable control of the diversgion.

7. gurface water shall not be commingled with groundwater
unless the groundwater and surface water diversions are messured
separately as approved by the Departmant.

8. These righte vhen conmbined with all other rights shall
provide no more than 0.02 cfs per acre and not more than 3.0 af
per acres for tha lands above.

11. Approval of this transfer does not authorize use of cansl
water on the circular system located {n the W¥1/4 of 829, T03§,
R4OE, B.M. or on any other lands that are the subject of thsse
transfers.

12. The rate of flow diverted from the well locatsd in the
BWEW, 820, T098, R4OE, B.M. shall not exceed 5.12 cfs.

1). DMNone of these transfers shall be ixplemented midway through
an irrigation season if implemsntation results in the irrigation
of a combined total acreage during the irrigation sesson in
sxcess of the irrigated acreage authorized purauant to the
transferred wa%er rights.

It is further ordersd that, as an alternative, 351 acres
described by the applications for transfer in the 81/2 of 8120,
and the 8E1/4 of Bl9, T098, R4OE, B.M. may be irrigsted by the
wsll located {n the SWEW, 820, TO095, R4OE, B.H. only after
satiasfaction of the following conditions within one yesr of
final approval of these transfere:

14. A well interference test is conducted for the well located
in the SWBW, 820, T098, R4OE, B.¥., and for the weil located in
the BENW, 829, T098, RAOK, B.M. The effect on wells owned by
Warren Lloyd, Keith LLovd and Phil Yost must be datermined for
sach well test. The effect caused by pumsping froi the well
located in the SWSHW, 820, T098, R40E, B.M. cannot have & greater
effaoct on the protestants’ wells than pumping from the woll
locatad in the SENW, 829, T098, R40OE, B.N.

15. A plan for the well test must be submitted to the
Department and approved prior to the tests being condusted.

ol
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Water Right No. 13-07198C

23. 16. The well test must be conducted by a professional engineer, ?
professional geologist or by a person who can demonstrate
sufficient qualifications to conduct the test.

24, 17. Written results of the well test must be distributed to the
Department and to the protestants for review,

25. 18. The Department will issue another decision following
submittal of the written report documenting the well test. The
parties may request a hearing as provided by Idaho Code 42-
1701A.

26. 19. If conditions 14-18 are satisfied, condition no. 3 will no
longer be effective, and combined Right Nos. 13-07165,

13-07261 and 13-07198B shall not exceed a total combined rate of

: diversion of 5.12 cfs, a total combined annual diversion volume

| of 1056 acre feet, not the total combined annual irrigation of

' 352 acres.

27. It is further ordered that Gem Valley may only irrigate lands
authorized for irrigation by water Right Nes. 13-07198,
13-02259, 13-07165 and 13-07261 from groundwater as described by
the water rights prior to filing of the applications for
transfer, unless and until Gem Valley submits a plan of
implementation for the transfers and the plan is approved by the
department. The plan of implementation must insure that:

(a) The total number of acres irrigated in 1996, derived by
summing all of the acres irrigated from ground water at any
time during 1996, is limited to 808 acres; and
(b) The total number of acres irrigated in 1996 from the
center well located in the SWSW, S20, T0SS, R40E, B.M.,
derived by summing all the acres irrigatad from the center
well at any time during 1996, is limited to 309 acres or
352 acres if conditions 14 through 18 are fully satisfied.
{Condition Nos. 4, 5, 9 & 10 standard conditions; 4=068 5=R04
9=T07 & 10aT08. See approval form.)
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: Page 7 of f‘m} m Transfer No. 5%52

STATE OF IDAHO | \
DEPARTMENT OF WATER RESOURCES

APPLICATION FOR TRANSFER OF WATER RIGHT o
; PART 3 .

To convert meters to feet mull!ply by §2§0§

A. Draw a map or attach a USGS ma
: p indicating the new polnt(s) of diversion and/or th
e new place of .
In part 1. Clearly deplict the land by sectlon, townshlp and range number. P usle for fights described
;
!
|
i
! )
|
; :
{ 1
§ s
] !
§ i
1 ; i
bl f 1
P
: !
! |
|
2
: |
: (
;
4 i
g !
‘ ;
f ;
! .
{ :
i ;-
f |
: é
:‘ t
1 2 .
! | 47 30
| : - .
i % : 1 MILE : !
f = — e s —— ] Impr i
, 1000 2000 3qo0 4000 5000 | 6000 400 FEET ;
! e s ) IDAHO Unir i
| B 5 T RICONETEN . ;
; = QUADRANGLE LOCATION Trail
. . .
i CONTOUR INTERVAL 20 FEET
i SUPPLEMENTARY CONTOUR INTERVAL 10 FEET 1] 2| 3 |} Ghesedield l C
! 3 The Dip
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? Page X of ~ r Transter No,535 z\ i B
| . : r (™ | B :
| /! PART 3 , é
'{ B. CHANGES IN NATURE OF USE
o . . ( 2
} ¢ 1 New Nature of Use Amount Hours/days/year Period of Use ‘ '
— (cfs7ac-it) -
i ' i
N ;
to b
: ‘2.7 Quantity and quality of return flows and location of discharge:
i .
i 3. Describe effects on other water uses resulting from the proposed change: |
}
‘ 3
4
Cia i
. - ‘.‘\u \e,AH‘ v.~':~" A & K ;:;
LT n,..la,“*" ¥ r--—-r' R S RPN, '
| hereby assert that no one will be injured by such change and that the change does not constitute an enlé’rgement in use
of the original right. The information contained in this application is true to the best of my knowledge. )
| understand that any willful misrepresentations made in this application may reSlet in vo:dmg its approval
(Signature of=Applicant) ' I
30 day of /‘jOULM*b( .19 ﬁ_ .
' 2, " S (Notary Public)
%@ Or |0 h \\\
Wlm %n explres 12 oct 203'-!
FOR DEPARTMENT USE ONLY. :
Transfer contains _____pzfges ahd attachments ‘1“’"‘{-3‘ S ' T
Received by D Date_I1271¢ q D Protestfiled by * .
H
Prelim. check by Keew Fee JOOS% }
Receipted by M/JJ i ERHEUE pate X~ —48 -
Published in [}Ln hou, U-/ﬂ‘(‘bl Copies of protest forwarded by
Pub. dates _¢0 el 4 23 ‘q <14 Hearing held by Date ‘
Watermaster recommendation requested on Recommended for E/apprdval O denial
’ ‘ |
rec'd. by 7ZTZ/ o {
Copy of transfer sent to lien holder !
!
1
5
;
:
3
4
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CARIBOU CO;IJN‘TY 1997 EROPERTY TAX NOTICE

MAKE CHECK PAYABLE TO: i o CODE AREA 14 PARCEL NUMBER

: R : DIANE C. MEADS, TAX COLLECTOR L S . RL - 34730

2 S o -~ P.0. BOX 507 :

- : SODA SPRINGS, ID 83276 S
(208) 547-3726 IR

et
4 - Y

MARKET VALUE  HOMESTEAD  NET VALUE

89.044 0 89,044

-

~y

(

#~~TAKXING DISTRICT-~* %*~RATE#*# *-AMOUNT-=*

NEIBAUR, CLYDE A. - etal COUNTY : . 48544457 432 .26

1300 NEIBAUR MTN. RD. SCHOOL DIST 148 .6046784% 538.43
BANCROFT, ID 83217 CENTRAL CEM .0334842% 29.82 B
GRACE LIBRARY .0519110% 46.22 if

TAX 1-2-3-5, 159 AC. -
SEC 20, T9S R4OE

(.

TOTAL TAX/SPECIALS 1.1755181% 1,046.73
~CIRCUIT BREAKER

-PREPAYMENT ON

NET TAX/SPEC DUE 1,046.73

; C . ‘ ‘ PLEASE READ BOTH FRONT AND BACK
R ' % % % MONTHLY PAYMENTS ARE ACCEPTED * * *

PAYMENTS RECEIVED WITH A DELINQUENCY WILL BE
APPLIED TO THE OLDEST DELINQUENT YEAR. 1st Half nd Balf Full

TO AVOID LATE CHARGES, PAYMENTS MUST BE
RECEIVED Ofl POSTMARKED BY THE DUE DATE. T B3 ™ 323.36 T 1,046.73

KEEP TOP PORTION FOR YOUR RECORDS. PN PENM PEN

PERSONAL CHECKXS ARE YOUR RECEIPT
SUBIECT TO BANK CLEARANCE. Tt T IH

e " cost CosT cost
T Tor Tor Tor

S RIS

IR ANY AMOUNT OF TAX MAY BE PAID, HOWEVER, TO AVOID
S | DU DELINGUENCY, TOTAL MUST BE PAID BY THE DUE DATE. -

. i R A
D B T Ny L %
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CARIBOU COUNTY 1997 PROPERTY TAX NOTICE
MAKE CHECK PAYABLE TO: CODE AREA 14 PARCEL NUMBER
DIANE C. MEADS, TAX COLLECTOR ' RL 34720
P.0. BOX 507 .
S0DA SPRINGS, ID 83276
(208) 547-3726
MARKET VALUE HOMESTEAD NET VALUE
i 79,666 0 79,666
@ *=~TAXING DISTRICT-—% %—~RATE¥% #-AMOUMT-%
: NEIBAUR FARM ENTERPRISES COUNTY .4854445% 386.73
g 1850 CENTRAL ROAD - SCHOOL DIST 148 .6046784% 481 .72
- . BANCROFT, ID 83217 CENTRAL CEM .0334842% 26.686
| GRACE LIBRARY .0519110% 41 ._36
. S sWi’4, 160 AC.
ﬂ SEC 20 T 95-R40 E
- ] v
0 e e e . TOTAL TAX/SPECIALS 1.1755181% '936.49
e Zomutilaiinlae s CIRm AT matiRit: ~CIRCUIT BREAKER v
: + -PREPAYMENT ON ‘
: Rt iOreese Tl NET TAX/SPEC DUE 936.49
* % % IMPORTANT % ). 4 _
PLEASE READ BOTH FRONT AND BACK
% % % MONTHLY PAYMENTS ARE ACCEPTED ¥ * *
PAYMENTS RECEIVED WITH A DELINQUENCY WiLL BE ,
H . o : . APPLIED TO THE OLDEST DELINQUENT YEAR. st Half ad Half full
| BB e T o LT U
KEEP TOP PORTION FOR YOUR RECORDS. PEN PEN PEX
L P S S AT S I I o
: EE R , ' COBY CosY CosT
101 To1 107
) "ANY AMOUNT OF TAX MAY BE PAID, HOWEVER, TO AVO1lD
DELINQUENCY, TOTAL MUST BE PAID BY THE DUE DATE. . _ . .
s e e g S e AL ""i'”«“:“:‘)i»‘-":';'—‘;;':};;v:;_‘,,;,«‘.;,;-“- £t te Dy TR A 'M"’.m;A:"‘4‘:':"““"}5""&:";ngz:'a’ A
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FROM : Chad Neibaur:Gem Valle

W

arms  PHONE NO, ! 208 648 7110 Nov. 23 1998 11:28AM P1

A November 23, 1998

To: Harold Jones
Ydaho Water Resourses 528~ 7177

From: Chad Neibaur
Gem Valley Farms : 208 648-7113
208 648-7110 Fax

.

Re: Change of place of use Transfer Water Rights 13-2259 and 13-07198C

Dear Harold:
Please look over these pages and I will call you, Thanks Chad




. “ .
A ST , FROM : Chad NeibauriGem Ualle@iBarms  PHONE NO. i 200648 710 @M Nou. 23 1998 11:21AM P2
Oem Valley Fanms
1550 Central Road
1; Bancrott, Waho 83217
I
2
| : transfer for now
- 0 Tin Luke and we dacided thet we should procede with @ sivple
R : J““mumuuwmmmmmmwmum
NS IR SRR IR . fromyesrin yearthat we noed. | wil calyou. Thanks for your help.




!} FROM : Chad Ngibaur:Gem Ualla%arms PHONE NO. @ 2088 648 7110 ﬂ Nov. 23 1998 11:21AM P3
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3. Applicant’s exhibit no. § illustrates the places of use and location of wells i
proposed by the applications for transfer. Application for transfer nos. 4703, 4704, and 4705 f
propose the following descriptions of the water rights by system: (

NORTH SYSTEM
(two large pivots, one small pivot)
Paint of Diversion: T98, R4DE, Section 20, NENW
Water Right Nos, Flow Rate
- : (cfo)
13-02259 210
13-07198C 166
_ TOTAL 3.76 \:
:_hw of Use Deacription Acres Water Right . %
{  T9S, RAOE, Section 20 NENE 29 13-07398C ‘
¢ T98, RAOE, Scction 20 NWNE 30 13-07198C {
1 T9S, R4OE, Section 20 SWNE 0 13-07198C ,.
¢  T9S, R40E, Section 20 SWNE i 1302259 3
§  T9S,R40E, Section 20 SENE 21 13.07198C
‘ {,  T9S,R40E, Scstion 20 SENE 8 13-02259 "rg
9 T98, RAOE, Section 20 NENW 29 13-02259 ‘g
4 T95, R40E, Section 20 NWNW 29 1302259
9 T9S, R40E, Section 20 SWNW 30 13-02259
{0 T9S, RAQE, Section 20 SENW 37 13-02259
{0 T9S, RAOE, Section 20 NESW 7 13-02259
{1 T9S,RAOE, Section 20 NWSE 1 . 1302259
TOTAL 264
|

FINAL ORDER - Page 4

e




; FROM : Chad Neibaur:Gem Val lwarms PHONE NO. : 208 648 7110 Nov. 23 1998 11:22AM P4 S
New
: 3. Applicant’s exhibit no. 5 illustrates the places of use and location of wells
! proposed by the apphcation§ fqr transfer, Application for transfer nos, 4703, 4704, and 4705
propose the following descriptions of the water rights by system:
NORTH SYSTEM
(two large pivots, one small pivot)
Point of Diversion: T9S, R¢0E, Section 20, NENW
Water Right Nos. Flow Rate
, (cfs)
= é 1302259 2.10
‘ 13-07198C 166
i —u—— ———— _JOTAL ——— 3.76 ¢
| Placeof Use Deseription A L WatrRign %
| [ T9S,RAOB, Section- £ SEARY 297 13-07198¢C ] a
4
4 198, RAGE, Section Afy SUSATW <) 13-07198C
e @
4 T98, RAOE, Sectior A 50 30 13-07198C
T . k
¢  T98,RAOE, Section D SWNE 7 1302259 5
§  T98,RAOE, Section £D NE S50 2D 1307198C :
{  T9S,RAOE, Section 45 NESW 8 13-02259 g
7 T9S, RAOE, Section 20 NENW 29 13-02259 i
R 795, RAOE, Section 20 NWNW 29 1302259 7
1
9 T9S, R40E, Sectiom 20 SWNW 30 1302259 :
(b T9S, RAOE, Section 20 SENW 37 1302259 §
{6  T98, R40E, Section 20 NESW 7 1302259
(4 T9S,RA0E, Section20 NWSE 7 13-02259
TOTAL 264
; |
) t
! o,
3 ]
‘ :
] :
' FINAL ORDER - Page 4
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STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

TRANSFER OF WATER RIGHT

TRANSFER NO. 5353
WATER RIGHT NO(S). 13-02259/13-07198C

This is to certify that: GEM VALLEY FARMS
C/0 CHAD NEIBAUR
1550 CENTRAL RD

BANCROFT ID 83217

has requested a change to the above captioned water right(s). This change in water

right (s) is authorized pursuant to the provisions of Section 42-222, Idaho Code,
provided the conditions listed below are met.

DIVERSION ANNUAL
BENEFICIAL USE PERIOD OF USE RATE VOLUME

Right No. 13-02259 :

IRRIGATION 04/15 to 10/15 2.10 CFS 462.0 AF
Priority: 08/05/1963

Right No. 13-07198C :

IRRIGATION 04/15 to 10/15 1.66 CFS 330.0 AF
Prioxity: 06/20/1977

TOTAL: * 3,76 CFS * 792.0 AF i
SOURCE

. GROUNDWATER

LOCATION OF POINT(S) OF DIVERSION: NENW , Sec. 20, Township 09S, Range 40E

CARIBOU County

PLACE OF USE: IRRIGATION

TWN_RGE_SEC ACRES ACRES ACRES  TOTAL ;
09S 40E 16 SWNW 30 SENW 29 NESW 29 i
NWSW 30 118 i
20 SWNE 7 NENW 29 NWNW 29 3
SWNW 30 SENW 37 NESW 7 b
NWSE 7 | : 146 t

Total number of acres irrigated: * 264 **

CONDITIONS OF APPROVAL AND REMARKS

1. Use of water under this water right will be regulated by the
watermaster of State Water District No. 13T.

2. This permit does not authorize the construction of any new well
or the deepening or enlargement of any existing well.

o T T R R

e o
s

SEEL

el T
s SR

;»?
b

g




B et T L | Co PR -
o SR S Lo e

PAGE 2

_,_____.___...M,.‘
- 4
-1
N

O STty

TRANSFER NO. 5353 i
WATER RIGHT NO(S). 13-02259/13-07198C

CONDITIONS OF APPROVAL AND REMARKS .

3. This right when combined with all other rights shall provide no -
more than 0.02 cfs per acre nor more than 3.0 afa per acre at the
field headgate for irrigation of the lands above.

4. The right holder shall accomplish the change authorized by this
transfer within one (1) year of the date of this approval.

5. Failure of the right holder to comply with the conditions of this

o transfer is cause for the Director to rescind approval of the

-~ transfer.

6. Prior to diversion of water under this approval the right holder
shall install and maintain a measuring device and lockable
controlling works of a type approved by the Department in a :
manner that will provide the watermaster suitable control of the :
diversion.

** 7, Right 13-02259 is limited to the irrigation of 154.0 acres in the

place of use described above in a single irrigation season.

*#% 8 Right 13-07198C is limited to the irrigation of 110.0 acres in

the place of use described above in a single irrigation season.

* 9, Rights 13-02259 and 13-07198C when combined shall not exceed a
total diversion rate of 3.76 cfs, a total annual maximum
diversion volume of 792.0 af at the field headgate, and the
irrigation of 264.0 acres.

10. The acres which are no longer authorized for irrigation under
Rights 13-02259 and 13-07198C are specifically described as |
follows: 29.0 acres in NENE, 30.0 acres in NWWE, 30.0 acres in i
SWNE and 29.0 acres in SENE, S20, T09S, R40E.

11. Surface water shall not be commingled with groundwater unless the
groundwater and surface water diversions are measured separately
as approved by the department.

.5;‘.‘; ’ Dated this 2 é sy of J ; , 19 ?j
' ' \ %%

Chief, Water Allocation gureau//
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State of Idaho

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, P.O. Box 83720, Boise, Idaho 83720-0098
Phone: (208) 327-7900 FAX: (208) 327-7866

DIRK KEMPTHORNE

GOVER™OR

June 23, 1999 KARL J. DREHE..
DIRECTOR

Gem Valley Farms

C/o Chad Neibaur

1550 Bancroft Rd

Bancroft, ID 83217

Re: Notice of Violation and Cease and Desist Order; Diversion of Water from Second
Well in the NW1/4 of Section 20, T9S, R40E

Dear Mr. Niebaur,

Enclosed is a Notice of Violation and Cease and Desist Order regarding your diversion
facilities under Transfer No.s 4703, 4704 and 4705, and failure to comply with the
Agreement and Consent Order dated July 23, 1996. Please note all civil penalties and
compliance dates stipulated in the attached order. Please also note your opportunity to
request a compliance conference concerning this matter. Please also note on the order the
time frame and manner in which such a request must be made.

The purpose of this letter is to also formally notify you that you are prohibited from using
both your old well and your replacement well located in the NW1/4 of Section 20, T9S,
R40E, B.M. You may use one of the two wells this irrigation season, but not both wells
unless and until a water right transfer has been approved which adds a second point of
diversion to the rights authorized to be diverted from this location. The transfer that you
filed last year, Transfer No. 5353, did not request adding a second point of diversion.

The advertising and processing of that transfer did not involve the addition of a second

. point of diversion. As a result, a new transfer must be approved in order to use both

wells at this location. The department suggests that you immediately file a water right
transfer if you intend to use a second well at this location. It is possible the department
could allow diversion of water from a second well if a transfer is filed and processing is -
completed to some point. However, you are prohibited from using a second well until
you have received some formal approval from IDWR. Department staff and the water
district watermaster will monitor the water use and power consumption at this location.

Respectfully

e~

Tim Luke

Cc: Craig Shuler, Watermaster
Howard Jones, Eastern Region
Norman C. Young, IDWR
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO

IN THE MATTER OF DIVERSIONOF )

WATER BY GEM VALLEY FARMS )

AND/OR CHAD NIEBAUR NOT IN ) NOTICE OF VIOLATION
CONFORMANCE WITH AGREEMENT ) AND CEASE AND DESIST
AND CONSENT ORDER ORNOTIN ) ORDER

CONFORMANCE WITH VALID )

WATER RIGHTS )

The Director of the Department of Water Resources (department), being charged
with the duty of protecting vested water rights, enforcing specific certain statutes of the
state of Idaho and the rules of the department, and being authorized to order the cessation
of violations or attempted violations of the provisions of the law relating to appropriation
and distribution of water; has investigated the use of water by Gem Valley Farms, Inc.
and/or Chad Neibaur (herein collectively termed “Gem Valley”).

Based on the department’s investigation and understanding of the law, the
Director finds, concludes and orders as follows:

FINDINGS OF FACT

1. That on July 23, 1996, the Director of the department and Gem Valley entered
into an Agreement and Consent Order, pursuant to Section 42-351, Idaho Code whereby

the department ordered Gem Valley to comply with certain provisions specified in the
consent order.

2. That the findings of fact and conclusions of law contained in the Agreement and
Consent Order are incorporated herein by reference.

3. That pursuant to the Agreement and Consent Order, Gem Valley agreed to
endeavor to divert and use water in compliaace with the water rights as recorded.

4, That pursuant to the Agreement and Consent Order, Gem Valley was required to
immediately install and maintain measuring devices acceptable to the department on each
diversion facility authorized under water rights No.s 13-02259, 13-07165, 13-07261, and
13-07198 and on the system that carries canal water to commingle with ground water for
the “south system” as described in Transfer No.s 4703, 4704, and 4705.

5. That pursuant to the Agreement and Consent Order, Gem Valley was required to

pay a civil penalty of $1000.00 if it failed to comply with the terms of the Agreement and
Consent Order.
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6. That based on investigation by department staff, Gem Valley has not installed or
maintained measuring devices on any of the diversion facilities authorized under those
water rights and transfers identified under Finding of Fact No. 3 above.

7. That Gem Valley has for the past three irrigation seasons commingled surface
water with ground water from a well located in the SENW of Section 29, T9S, R40E,

B.M., and thereby used ground water on lands not authorized by those water rights and
Transfers identified in Finding of Fact No. 4. : '

8. That on October 10, 1996, staff from the Idaho Department of Water Resources
found and documented that Gem Valley had diverted water from a well located in the
SWSW of Section 20, T9S, R40E, B.M., for use on lands that were not authorized by
water rights held by Gem Valley.

9. That the Watermaster of Water District 13-T that was duly elected and appointed
during 1998, reported to the Department that on July 8,1998, Gem Valley had diverted
water from the well located in the NESW of Section 20, T9S, R40E, B.M,, for use on
lands that were not authorized by water rights held by Gem Valley.

10.  That Gem Valley has not endeavored to use water in compliance with the water
rights as recorded.

CONCLUSIONS OF LAW
1. Idaho Code 42-1701B(6)(a) states, in pertinent part:
...that persons determined to be in violation of section 42-351, Idaho Code, shall.
be liable for a civil penalty not to exceed:

(ii) For irrigation uses, three hundred dollars ($300) annually for each acre
irrigated, in whole or in part, by the illegal use or diversion.

2. Investigation by the department found that Gem Valley has not installed or

maintained measuring devices on the diversion facilities identified under the water rights
and transfers identified under Finding of Fact No. 4.

3. Past investigation by the department and monitoring by the water district
watermaster has shown that Gem Valley has irrigated land from diversion facilities not
authorized by water rights held by Gem Valley.

4, Gem Valley has failed to adhere to the requirements of the law, the terms of the
Agreement and Consent Order dated July 23, 1996, and the authorized water rights as
approved by Transfer No.s 4703, 4704 and 4705.

5. Gem Valley should pay a $1000.00 civil penalty for failure to comply with the
terms of the Agreement and Consent Order.

e,
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6. The director should issue a Notice of Violation instructing Gem Valley to
immediately cease and desist diverting water to lands not described as a place of use as
authorized by Gem Valley’s water rights.

ORDER
IT IS HEREBY ORDERED as follows:

1. Gem Valley shall cease and desist diverting water from the diversion facilities

under Transfers 4703, 4704 and 4705, by July 8, 1998 unless and until:

a) Gem Valley installs measuring devices as required by the Agreement and Consent
Order, and; '

b) Gem Valley configures its diversion and conveyance facilities in the SWSW of
Section 20 and in the SENW of Section 29, T9S, R40E, B.M., in a manner that is
consistent with its water rights. Specifically, Gem Valley must configure its well in
Section 29 so that ground water use from the well is limited to use on the pivot in the
NE1/4 of Section 29, and on 68 acres within the NESW, NWSE and SENW of
Section 29. Gem Valley must also configure its diversion in the SWSW of Section 20
so that ground water diverted from this well is not diverted to the pivots located in the
N1/2 of Section 20, the W1/2 of Section 16 as proposed by Transfer No. 5353, or the
mini-pivot located in the center of section 20.

2. For failure to comply with the Agreement and Consent Order of July 23, 1996,
Gem Valley shall pay a one thousand-dollar ($1,000.00) civil penalty to the department.
The penalty shall be paid by July 23, 1999.

3. For any future diversion of water or application of water to lands not authorized
by the water rights, transfers, or by subsequent order and decision by the department, the
water user shall pay a civil penalty of three hundred dollars ($300) annually per acre for
each acre that is irrigated and that is not in conformance with the water rights, the final
order, or subsequent decision by the department.

4. Gem Valley is entitled to a Compliance Conference with department staff if
Gem Valley submits a written request for a conference to the department within fourteen
(14) days of receipt of the Notice of Violation. The written request must describe how
Gem Valley will comply W1th the law. :
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S. Gem Valley shall have the opportunity to enter into a second Consent
Agreement with the Department to remedy the violation and to assure future compliance
with the laws of the State of Idaho. ~

DATED this legéday of June, 1999.

Administrator
‘Water Management Division
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State of Y | e

DEPARTMENT OF WATER RESOURCES
900 N. Skyline Dr., Idaho Falls, Idaho 83402-1718 - (208) 525-7161 - Fax (208) 525-7177

EASTERN REGION PHILIP E. BATT

GOVERNOR
KARL J. DREHER
December 8 7 1998 DIRECTOR

GEM VALLEY FARMS
C/0 CHAD NEIBAUR
1550 CENTRAL RD

BANCROFT ID 83217

RE: Application for Transfer #5353
Dear Applicant:

This office is currently in the process of advertising the
application in the Caribou County Sun on December 16 and 23, 1998.
The advertisement will be published once a week for two consecutive
weeks, and a period of ten days following the second publication
will be allowed for the submittal of protests.

If the application is protested, you will be sent a copy of
‘the protest. The protest must be resolved before the application
is approved or denied. If the protest is not resolved voluntarily,
this Department will conduct a conference and/or hearing on the
matter.

Please feel free to contact this office if you have any
questions regarding this procedure.

erely,

< ent

wﬁéréld W. Jones
Water Right Supervisor

HWJ: :sC

~ Celebrating Our Centennial Year of Service to Idaho 1895-1995 ~
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SR NOTICE OF PROPOSED CHANGE OF A WATER RIGHT
L NO. T5353

Licenses No.: 13-02259 Source: Groundwater
- Amount: 2.10 cfs Priority: 08/05/1963
R Point of Diversion: NENW SEC 20 T09S R40E, CARIBOU COUNTY

Licenses No.: 13-07198
Amount: 1.66 cfs

Source:

TO BE CHANGED AS FOLLOWS:

used instead.

KARL J. DREHER
Director

=

Notice is hereby given that Gem Valley Farms,
Neibaur, 1550 Central Rd, Bancroft ID 83217,
Department of Water Resources to change the place of use of the
waters of a groundwater source. The rights sought to be changed
are evidenced by licenses and recorded as follows:

The water is used for irrigation of 154 acres from 4/15 to
10/15 within SEC 20 T09S R40E, B.M.

Groundwater
Priority: 06/20/1977
Point of Diversion: NENW SEC 20 TO09S R40E, CARIBOU COUNTY

The water is used for irrigation of 110 acres from 04/15 to
10/15 within SEC 20 T09S R40E, B.M.

The applicant intends to change the place of use for part of
-this farm. The pivot in the NE 1/4 of SEC 20 will not be used and
a pivot in the S1/2 NW1/4 and N1/2 SW1/4 SEC 16 T09S R40E will be

Any protests against approval of the proposed changed must be
filed with the Idaho Department of Water Resources, 900 N Skyline
Dr. Ste A, Idaho Falls, ID 83402, together with a protest fee of
$25 on or before January 4, 1999. The protestant must also send a
copy of the protest to the applicant.

Published in the Caribou County Sun on December 16 and 23, 1998.

C/0 Chad
has applied to the

SRR SR S TENCART,
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State of Id‘mb , ﬁ

DEPARTMENT OF WATER RESOURCES
900 N. Skyline Dr., Idaho Falls, Idaho 83402-1718 - (208) 525-7161 - Fax (208) 525-7177

EASTERN REGION PHILIP E. BATT
GOVERNOR

KARL J. DREHER
December 8, 1998 DiRECTON

CARIBOU COUNTY SUN
PO BOX 815
SODA SPRINGS ID 83276

Dear Publisher:

Enclosed you will find a legal notice which we wish to have
published on the dates indicated in your newspaper. If you
cannot publish the notice on the proposed dates, please contact
us immediately.

An affidavit of publication must be submitted to the Department
along with the publication bill. Your cooperation is
appreciated.

Please send the affidavit of publication and publication billing
‘to this office before JANUARY 4, 1999.

Respectfully submitted,
I \
arla Cox

cretary

nc.

~ Colebrating Our Centennial Year of Service to Idaho 1805.1995 ~
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- Affidavit of
Publication

County of Caribou
State of Idaho 8§

~o

__Mark Steele

being first duly sworn on his
oath, states:

That he is Ffublisher

RS PR e T S S R D TR SR SO

ce ‘.s the. of the Caribou County Sun, a

Walers g:dhndw3 efﬁﬁ% newspaper of general circula-

iTheT § ttb ‘chianged are’ tion in Caribou County, Idaho,

. idencec ,by’n“ fisa {3“4 recorded published weekly at Soda
~ agifollowsy: ﬁ Iy S Springs in said County that said

newspaper has been published
in said County uninterruptedly
and continuously for over sev-
enty-eight consecutive weeks,
prior to the first publication of
the annexed notice or advertise-
ment;

That the annexed notice was
published as per clipping at-
tached in the regular and entire
edition of said newspaper and
not in any supplement thereof

for 2 successive weekly
issues thereof, the date of the
first publication being the

. 17th day of
December , 1998

The date of the last publication

being the _24th  day of

December 19.98
"\\

"noyye J ;é%q On this. 13thday of January
qum anmm SW] intheyearof 1999 hefore
7 i : é‘ ¢ me, a Notary Public, personally

el Any protes apai ‘ap) ré"\iil Of appeared

3 ropﬁsed gii:gﬁge'mhs ;
: : d §

RECEIVED known or identified to me to be the
. : person whose name subscribed to
JAN 1 g ek ‘,ﬁ fQ ) Hirheds the within instrument, and being
Departmant of Water Resource- gk ST g by me first duly sworn, declared
Eastern Reqlon 1909 o The gﬁommtmua also end that the statements therein are

true, and acknowledged to me that
he executed t

My commission expires:

March 11,2000




] MEMORANDUM

TO: Files 13-02259 & 13-07198C
2
FROM: Pam Skaggﬂﬁ%te Office

SUBJECT: Transfer 5353

DATE: June 30, 1999

Transfer 5353 changes the place of use under Rights 13-02259 and 13-07198C creating a
common permissible place of use. The applicant is moving an existing pivot to more
_efficiently use the water to grow seed potatoes.

Watermaster of Water District 13T has recently changed and region staff are pursuing
watermaster comment from the new watermaster. The approval will be held until the
comment is received.

. Recommended conditions include watermaster control, measuring device & controlling
works, no construction of a new well, permissible place of use and combined right limits,
acres removed from irrigation under these rights, surface & groundwater commingling
requirements, irrigation overlap and standard transfer conditions.

(g
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87/23/1999 12:18@
'WATER DISTRICT:

I waTERMASTER: C

e

2885257177

IDWR EASTERN PAGE 02

. APPLICATION FOR TRANSFER OF
WATER RIGHT NO. 5'1<]

RECEIVED"
JUL 2 3 1999

Dspartmant of Water R
Eastorn nglon”ou oo

AT
RAG SHULER
99

DATE:

5 ;KAS THIS WATER HIGHT (S8) BEEN DELIVERED WITHIN THE LAST FIVE YEARS?

1. YES NO
gcommms:
!

i

MY

NG comment S

R e e g G ek A1 B s v e

-_—..- —
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I

it I do *sndorna approval of this change.

I do pot endorse approval of this change.

I recommend the following conditions of approvalt
il
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PREORD2.DOC —~ | ~ anus?
Responding to Preliminary Orders Issued
by the Idaho Department of Water Resources

The Idaho Department of Water Resources (Department) issues water right permits, licenses, and
transfers as preliminary orders pursuant to section 67-5243, Idaho Code. A_preliminary order

can and will become a final order without further action of the department unless a party
petitions for reconsideration or files an exception and/or brief as further described below: - -

PETITION FOR RECONSIDERATION

Any party may file a petition for reconsideration of a preliminary order with the Department
within fourteen (14) days of the service date of the order. The Department will act on a petition
for reconsideration within twenty-one (21) days of its receipt, or the petition will be considered
denied by operation of law. See section 67-5243(3), Idaho Code.

EXCEPTIONS AND BRIEFS

Within twenty-one (21) days after (a) the service date of a preliminary order, (b) the service date
of a denial of a petition for reconsideration from this preliminary order, or (c) the failure within
twenty-one (21) days to grant or deny a petition for reconsideration from a preliminary order, any
party may in writing support or take exceptions to any part of a preliminary order and may file
briefs in support of the party’s position on any issue in the proceeding. Otherwise, a preliminary
order will become a final order of the Department.

If any party appeals or takes exceptions to a preliminary order, opposing parties shall bave
twenty-one (21) days to respond to any party’s appeal. Written briefs in support of or taking
exceptions to the preliminary order shall be filed with the Department. The Department retains

the right to review the preliminary order on its own motion.

ORAL ARGUMENT

If the Department grants a petition to review a preliminary order, the Department shall allow all
parties an opportunity to file briefs in support of or taking exceptions to the preliminary order and
may schedule oral argument in the matter before issuing a final order. If oral arguments are to be
heard, the Department will within a reasonable time period notify each party of the place, date and
hour for the argument of the case. Unless the Department orders otherwise, all oral arguments
will be heard in Boise, Idaho.

Page 1
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CERTIFICATE OF SERVICE

All exceptions, briefs, requests for oral argument and any other matters filed with the Department ¢

in connection with a preliminary order shall be served on all other parties to the proceedings in - i
accordance with Rules of Procedure 302 and 303.

FINAL ORDE .
The Department will issue a final order within fifty-six (56) days of receipt of the written briefs,
.oral argument or response to briefs, whichever is later, unless waived by the parties or for good
o cause shown. The Department may remand the matter for further evidentiary hearings if further

factual development of the record is necessary before issuing a final order. The department will
serve a copy of the final order on all parties of record.

2 AR

.vﬁ ot

Section 67-5246(5), Idaho Code, provides as follows:

Unless a clifferent date is stated in a final order, the order is effective fourteen (14) days after its
issuance ii’ a party has not filed a petition for reconsideration. If a party has filed a petition for
reconsideration with the agency head, the final order becomes effective when:

11 () the petition for reconsideration is disposed of;, or é

(b) the petition is deemed denied because the agency head did not dispose of the petition '
within twenty-one (21) days.

e

APPEAL OF FINAL ORDER TO DISTRICT COURT

Pursuant to sections 67-5270 and 67-5272, Idaho Code, if this preliminary order becomes final, ;
any party aggrieved by the final order or orders previously issued in this case may appeal the final :

order and all previously issued orders in this case to district court by filing a petition in the district
__court of the county in which:

i. A hearing was held,
| ii. The final agency action was taken,
iii. The party seeking review of the order resides, or

iv. The real property or personal property that was the subject of the agency action is
located.

The appeal must be filed within twenty-eight (28) days of this preliminary order becoming final.

See section 6§7-5273, Idaho Code. The filing of an appeal to district court does not xtself stay the
effectiveness or enforcement of the order under appeal.
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State of Idanu (‘M

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, P.O. Box 83720, Boise, Idaho 83720-0098
Phone: (208) 327-7900 FAX: (208) 327-7866

July 27, 1999 DIRK KEMPTHORNE
GOVERNOR

KARL J. DREHER
DIRECTOR

WAYNE WADDOUPS
WATERMASTER

1216 BAILEY CK CIR
SODA SPRINGS ID 83276

RE: TRANSFER OF WATER RIGHTS 13-02259/13-07198C
(Transfexr 5353)

Dear Wayne:

Enclosed is a copy of the recently approved Transfer of
Water Right for the above referenced water rights (Transfer
5353) in the name of Gem Valley Farms, c/o Chad Neibaur.
Also enclosed is a copy of the reviewers notes.

If you have any questions, please call me at 208-327-7955.

Sincerely

S %o-/
L GLEN SAXTON, Chief

Water Allocations Bureau
LGS:klt

Enclosures
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State of IdaD f" )
DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, P.O. Box 83720, Boise, Idaho 83720-0098
Phone: (208) 327-7900 FAX: (208) 327-7866

July 27, 1999 DIRK KEMPTHORNE
GOVERNOR

KARL J. DREHER
GEM VALLEY FARMS DIRECTOR

C/0 CHAD NEIBAUR
1550 CENTRAL RD
BANCROFT ID 83217

RE: TRANSFER OF WATER RIGHTS 13-02259/13-07198C (Transfer 5353)

Dear Mr. Neibaur:

Enclosed is the copy of your approved Transfer of Water Right for the
above referenced water rights (Transfer 5353). Please be sure to
thoroughly read the Conditions and Remarks listed on the transfer.

! Also, please be advised that the accompanying transfer approval

; should be considered and treated as a preliminary order of the
department issued pursuant to section 67-5243, Idaho Code. Enclosed
are instructions for responding to Preliminary Orders if you are in
disagreement with the approved transfer.

Please note that as of July 1, 1996, water right owners are required
to report any change of water right ownership and any change of o
mailing address of the owner of a water right to the department. -
| Notice of the change must be provided to the department within 120 ‘
days of the change. Change reporting forms are available from any
office of the department.

Please feel free to contact the department if you have questions.

Sincerely,
ﬂn. GLEN SAXTON, Chief |
Water Allocations Bureau -

LGS:klt

Enclosures
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CERTIFICATE OF MAILING
I hereby certify that on the 27th day of July, 1999 I malled a

true and correct copy, postage prepaid, of the foregoing TRANSFER
APPROVAL to the person(s) listed below:

RE: TRANSFER OF WATER RIGHTS 13-02259/13-07187C (Transfer 5353)

GEM VALLEY FARMS
C/0 CHAD NEIBAUR

- 1550 CENTRAL RD
BANCROFT ID 83217

Kari Lyn# Townsend
Secretary

[
hnd e e




JPage | o 3 STATE OF IDAHO o
MPARTMFNT OF WATER RESOUI is ‘”“"”’““55%:-

RECE!V EDAPP!..ICATION FOR TRANSFER JF WATER RIGHT
FEB 1 4 2000 PART 1

D°R&§%°é“3w§‘§m?§?r&/ﬂma__ﬁgﬁs A Chaet Meibaus pigf:e ¢4 - T3
Post Office address 1990 Cewtual Pl (anccaﬂ' T 3217

A. PURPOSE OF TRANSFER
1. O Change point of diversion @416 diversion point(s) @/Change place of usa

O Change nature of use O Change period of use & Other E Jia\a\.“ﬁ_\:.?m\_s:&k.& Gco ¢ v"g Use

2. Describe the reason for the proposad changes gﬁﬁ\v\- S\'\ a OQIM\SS&\\&- Q-WML@.HL
CrQP mk_‘zs_hog; é, 499\% 55 gg&f e@?\c.gen*h s o \’\\Q'f\.ef UQ,L&-\:A Cr'op

8. DESCRIPTION OF RIGHT(S) OR PORTION THEREOF, AFTER THE REQUESTED CHANGE

1. Right Number Pricrity Amount Nature Period of Use
(cis/ac-h) of Use
13-02259 8/is/1ak3 2.aocfs  TRRLGATION 4/g o 19/us
(3-o7188¢  Lf26/8T [ Lbofy "TRR\GHmuL e
. o .-
1307163 o4foe/T 3 \Zeobs mm__&_ Y4 hs o /1S
13-0T7201 in_l_g_;/ﬁ'm 2.0 h o
13-6T9BR mG/20/1077 _O.bkels N " o
to
to
2, Tota! amount of water being transferred _ﬁ_ﬁ_&s&_ cubic feet per second anG/Of e acre-feet per annum,
3. Source of water (L RCUNDUIMTER tributary 1o
4, PoipK(s) ot Diversion:
Lot Ya Ve Y | Sec.| Twp.| Rge. County Local name for diversicn
NE|[NwW|2o [as (408 Carlleoy (Two WELLS)
Sw |SW |20 |98 |40E | Carilosn { one were)
5. Lands irrigated or place of use: Ty o HGS.N'R e ’PLP:c.e’oG’- Use *
Twp. | Rge. | Sec, NE ¥ W S‘W ?/‘A " by SE t/‘ Totals
NREAINwWulswu | SER ] NER[ NW X SWR | SER JNER|NW A {SWA | SEX [NERINWK I Sw | SE%
88 |4oE | il 3030|3737 30 |30|30 30| 25¢
i 37303037 /24
20 137137 |37 130(37 |30 (27 |37|37|37 (30 130 5 Y21
v 74%_’
792.0

57 30.:‘

>
L\M ITED o 2 Tolal acres

X¥See ttem Tarl B, bd
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Page - & O'—B | Transfer No. 55 5

PART 1

6. General Information:

a. Description of diversion system %tt j_A/'C/léﬁ f’l"’o"lf, /th(/l:\c!

b. Are the lands from which you propose to transfer the water right subject to any liens, deeds of trust, mortgages, or

contracts? ‘ . Yes No. If yes, provide a notarized statement from the holder of the lien, deed of

trust, mortgage or contract agreeing to the proposed changes.
c. Describe the affect on the land now irrigated if the place of use is changed pursuant to this transfer:

The lond will be ;w?jatcd_.bﬂ_.mi'_m&a_%canﬂ__muﬂuf_l&

Z, s -

.‘F d. Remarks: Will us e e.us’\"mg wellg

Condibion# 8: Condimed Riglbs # 13- 02559 (2 shoudd e 13-02259) § 13- 0TIAR € shall nat

eyce opdined rate of diverion o 3.bdfy... Totel combined ‘tﬂ}gg“c‘gn of 26%ac. Condibisn 10,
Comidined... 13-0726), 13- 0116, 1 B-0NALB. .. ndt exceed- vite of dlveqin of S126fr... Totulcombluce
\vﬂq&h‘o-\ 30%ac, '(3.1(-6‘35’\' S.0f: 85%bh '?. 2L4%act 30ac = 5130&3

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

This is to certify that | have examined Application for Transfer of Water Rights No.

And said ap’plicaﬁibn is hereby ____ . subject to the following limitations and conditions:

Witness my hand this day of - 19
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PART 2

A. DESCRIPTION OF RIGHT AS RECORDED:

Claim No. 13-02259

STAGE:‘LICENSE

BENEFICIAL USE
IRRIGATION
SOURCE
GROUNDWATER

Priority: 08/05/1963

PERIOD OF USE

04/15 to 10/15

LOCATION OF POINT(S) OF DIVERSION:

PLACE OF USE: IRRIGATION

TWN RGE_ SEC
09S 40E 20

CONDITIONS/REMARKS :

ACRES

NENW 38
SENW 40

L L

W

13

N
e

g

TRANS NO. é;f;LfS;

DIVERSION
RATE

2.10 CFSs

ANNUAL
VOLUME

462.0 AF

NENW , Sec. 20, Township 09S, Range 40E

ACRES
NWNW 37

CARIBOU County

ACRES
SWNW 39

Total number of acres irrigated:

TOTAL

154
154

3
8
¥
s

4

33

o
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o
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.page 44 of D TRANS NO. 55%

PART 2

A. DESCRIPTION OF RIGHT AS RECORDED:

Water Right No. 13-07198C

STAGE: LICENSE o

DIVERSION
BENEFICIAL USE PERIOD OF USE RATE g
IRRIGATION 04/15 to 10/15 1.66 CFS :
SOURCE
GROUNDWATER
Priority: 06/20/1977
' LOCATION OF POINT(S) OF DIVERSION: NENW , Sec. 20, Township 09S, Range 40E
CARIBOU County ﬁ
PLACE OF USE: IRRIGATION
TWN RGE SEC ACRES ACRES ACRES TOTAL
, 098 40E 20 NENE 29 NWNE 30 SWNE 30 %
SENE 21 110 3
Total number of acres irrigated: 110

CONDITIONS/REMARKS:

1. This permit does not authorize the construction of any new well L
or the deepening or enlargement of any existing well.

2. Use of water under this water right will be regulated by the
watermaster of State Water District No. 13T.

3. The right holder shall accomplish the change authorized by this
transfer within one (1) year of the date of this approval. {

4. Failure of the right holder to comply with the conditions of this !
transfer is cause for the Director to rescind approval of the |
transfer. :

5. It is hereby ordered that Application for Transfer Nos. 4703,4704 :
and 4705 are approved subject to the following conditions: !
1. Irrigation from the well located in the SWSW, S20, TO09S,

6. R40E,B.M. (center well) is limited to 309 acres located within ]
two circular pivots in the S1/2 of S20, T09S, R40E, B.M. and one
circular pivot located in the SE1/4 of Section 19, T09S, R40E, ;
B.M. The acreage proposed for irrigation in the SE, S19, T09S, i
R40E, B.M. must be reduced by 42 acres. Irrigation from the ‘ i
center well of land located in the SWSE, S19, T039S, R40E, B.M. B

7. is limited to 15 acres. No land in the SESE, S19, T09S, R4GE,
B.M. may be irrigated with groundwater or with surface water f

{
:
1

el
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Water Right No. 13-07198C

8.
9.

10.
11.

12.
13‘

14.
15.

16.
17.

18.

19.

20.

21.

22.

unless authorized pursuant to a valid water right. This
condition will no longer be effective, however, if conditions 14
through 18 are fully satisfied.

2, Combined Right Nos. 13-02559 and 13-07198C shall not exceed
a total combined rate of diversion of 3.76 cfs, a total combined
annual diversion volume of 792 af, nor the total combined

annual irrigation of 264 acres.

3. Combined Right Nos. 13-07165, 13-07261 and 13-07198B shall
not exceed a total combined rate of diversion of 5.12 cfs, a
total combined annual diversion volume of 927 af, nor the total
combined irrigation 309 acres.

6. Prior to diverting water under these transferred water
rights, totalizing measuring device and lockable controlling
works of a type approved by this Department shall be maintained
on each of the diverting works in a manner that will provide the
watermaster suitable control of the diversion.

7. Surface water shall not be commingled with groundwater
unless the groundwater and surface water diversions are measured
separately as approved by the Department.

8. These rights when combined with all other rights shall
provide no more than 0.02 cfs per acre and not more than 3.0 af
per acre for the lands above.

11l. Approval of thig transfer does not authorize use of canal
water on the circular system located in the NW1l/4 of S29, T09S,
R40OE, B.M., or on any other lands that are the subject of these
transfers.

12. The rate of flow diverted from the well located in the
SWSW, S20, T09S, R40E, B.M. shall not exceed 5.12 cfs.

13. None of these transfers shall be implemented midway through
an irrigation season if implementation results in the irrigation
of a combined total acreage during the irrigation season in
excess of the irrigated acreage authorized pursuant to the
transferred water rights.

It 18 further ordered that, as an alternative, 351 acres
described by the applications for transfer in the S81/2 of 820,
and the SE1/4 of S19, T09S, R40E, B.M. may be irrigated by the
well located in the SWSW, S20, T09S, R40F, B.M. only after
satisfaction of the following conditions within one year of
final approval of these transfers:

14. A well interference test is conducted for the well located
in the SWSW, S20, T058, R40E, B.M., and for the well located in
the SENW, S29, T098, R40E, B.M. The effect on wells owned by
Warren LLoyd, Keith LLoyd and Phil Yost must be determined for
each well test. The effect caused by pumping from the well
located in the SWSW, 820, T09S, R40E, B.M. cannot have a greater
effect on the protestants’ wells than pumping from the well
located in the SENW, S29, T09S, R40E, B.M,

15. A plan for the well test must be submitted to the
Department and approved prior to the tests being conducted.
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Water Right No. 13-07198C

23.

24.

25.

26.

27.

16. The waell test must be conducted by a professional engineer,
professional geologist or by a person who can demonstrate
sufficient qualifications to conduct the test.
17. Written results of the well test must be distributed to the
Department and to tha protestants for review.
18. The Department wlll issue another decision following
submittal of the written report documenting the well test. The
parties may request a hearing as provided by Idaho Code 42-
1701A.
19. If conditions 14-18 are satisfied, condition no. 3 will no
longer be effective, and combined Right Noa. 13-07165,
13-07261 and 13-07198B shall not exceed a total combined rate of
diversion of 5.12 cfs, a total combined annual diversion volume
of 1056 acre feet, not the total combined annual irrigation of
352 acres.
It is further ordered that Gem Valley may only irrigate lands
authorized for irrigation by water Right Nos. 13-07198,
13-02259, 13-07165 and 13-07261 from groundwater as described by
the water rights prior to filing of the applications for
transfer, unless and until Gem Valley submits a plan of
implementation  for the transfers and the plan is approved by the
department. The plan of implementation must insure that:
(a) The total number of acres irrigated in 1996, derived by
summing all of the acres irrigated from ground water at any
time during 1996, is limited to 808 acres; and
{b) The total number of acres irrigated in 1996 from the
center well located in the SWsSW, S20, T09S, R40E, B.M.,
derived by summing all the acres irrigated from the center
wall at any time during 1996, is limited to 309 acres or
352 acres if conditions 14 through 18 are fully satisfied.
(Condition Nos. 4, 5, 9 & 10 standard conditions; 4=068 5=R04
9=T07 & 10=T08. See approval form.)
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PART 2

A. DESCRIPTION OF RIGHT AS RECORDED:
Claim No. 13-07165

STAGE: LICENSE

DIVERSION ANNUAL
BENEFICIAL USE PERIOD OF USE RATE VOLUME
IRRIGATION 04/15 to 10/15 3.12 CFS 468.0 AF
SOURCE
GROUNDWATER

Priority: 04/06/1977

LOCATION OF POINT(S) OF DIVERSION:

CARIBOU County

PLACE OF USE: IRRIGATION

TWN _RGE SEC ACRES ACRES ACRES
095 40E 20 NESW 40 NWSwW 39 SWSW 38
SESW 39

Total number of acres irrigated:

CONDITIONS/REMARKS:

SWSW , Sec. 20, Township 09S, Range 40E

156
156
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Page
PART 2

A. DESCRIPTION OF RIGHT AS RECORDED:
Claim No. 13-07261

STAGE: LICENSE

DIVERSION ANNUAL
BENEPICIAL USE PERIOD OF USE RATE VOLUME
IRRIGATION 04/15 to 10/15 2.00 CFS 459.0 AF
SOURCE
GROUNDWATER

Priority: 09/10/1979

ION OF POINT(S D I
CARIBOU County

BLACE OF USE; IRRIGATION

IWN _RGE SEC ACRES ACRES ACRES
098 40E 19 NESE 37 NWSE 38 SWSE 239
SESE 139
Total number of acres irrigated:
CONDITIONG/REMARKS:

S8WSW , Sec. 20, Township 05S, Range 40E

153
153

S Y e

R S U R I
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PART 2

A. DESCRIPTION OF RIGHT AS RECORDED:

Water Right No. 13-07198B

e et s A

STAGE: LICENSE

DIVERSION
BENEFICIAL USE PERIOD OF USE RATE
| IRRIGATION 04/15 to 10/15 0.64 CFS
!
SOURCE
i GROUNDWATER
: Priority: 06/20/1977
: LOCATION OF POINT(S) OF DIVERSION: SWSW , Sec. 20, Township 09S, Range 40E
i CARIBOU County
:
; PLACE OF USE: IRRIGATION
: TWN_RGE_SEC ACRES ACRES ACRES TOTAL
; 09S 40E 19 SWSE 15 SESE 27 42
5 Total number of acres irrigated: 42

PR AT

CONDITIONS /REMARKS:
1. This permit does not authorize the construction of any new well
or the deepening or enlargement of any existing well.
2. Use of water under this water right will be regulated by the
watermaster of State Water District No. 13T.
The right holder shall accomplish the change authorized by this
transfer within one (1) year of the date of this approval.
4. Failure of the right holder to comply with the conditions of this
transfer is cause for the Director to rescind approval of the
transfer.
It is hereby ordered that Application for Transfer Nos. 4703,4704
and 4705 are approved subject to the following conditions:
1. Irrigation from the well located in the SWSW, S20, TO09S,
6. R40E,B.M. (center well) is limited to 309 acres located within
two circular pivots in the S1/2 of S20, T09S, R40E, B.M. and one
circular pivot located in the SE1/4 of Section 19, T09S, R40E,
B.M. The acreage proposed for irrigation in the SE, $19, T09S,
g R40E, B.M. must be reduced by 42 acres. Irrigation from the
center well of land located in the SWSE, S19, T09S, R40E, B.M.

7. is limited to 15 acres. No land in the SESE, S19, T09S, R40E,

" B.M. may be irrigated with groundwater or with surface water

unless authorized pursuant to a valid water right. This
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Water Right No. 13-07198B

10.
11.

12.
13.

14.
15.

16.
17.

18,

19.

20.

21.

22.

23.

condition will no longer be effective, however, if conditions 14
through 18 are fully satisfied.

2, Combined Right Nos. 13-02559 and 13-07198C shall not exceed
a total combined rate of diversion of 3.76 cfs, a total combined
annual diversion volume of 792 af, nor the total combined

annual irrigation of 264 acres.

3. Combined Right Nos. 13-07165, 13-07261 and 13-07198B shall
not exceed a total combined rate of diversion of 5.12 cfs, a
total combined annual diversion volume of 927 af, nor the total
combined irrigation 309 acres.

6. Prior to diverting water under these transferred water
rights, totalizing measuring device and lockable controlling
works of a type approved by this Department shall be maintained
on each of the diverting works in a manner that will provide the
watermaster suitable control of the diversion.

7. Surface water shall not be commingled with groundwater
unless the groundwater and surface water diversions are measured
separately as approved by the Department.

8. These rights when combined with all other rights shall
provide no more than 0.02 cfs per acre and not more than 3.0 af
pexr acre for the lands above.

11. Approval of this trangfer does not authorize use of canal
water on the circular system located in the NW1/4 of S29, T09S,
R40E, B.M. or on any other lands that are the subject of these
transfers.

12. The rate of flow diverted from the well located in the
SWSW, S20, TO09S, R40E, B.M. shall not exceed 5.12 cfs.

13. None of these transfers shall be implemented midway through
an irrigation season if implementation results in the irrigation
of a combined total acreage during the irrigation season in
excess of the irrigated acreage authorized pursuant to the
transferred water rights.

It is further ordered that, as an alternative, 351 acres
described by the applications for transfer in the S1/2 of S20,
and the SEl1/4 of S19, T09S, R40E, B.M. may be irrigated by the
well located in the SWSW, S20, T09S, R40E, B.M. only after
satisfaction of the following conditions within one year of
final approval of these transfers:

14. A well interference teat is conducted for the well located
in the SWSW, S20, TO09S, R40E, B.M., and for the well located in
the SENW, 829, T0SS, R40E, B.M. The effect on wells owned by
Warren LLoyd, Keith LLoyd and Phil Yost must be determined for
each well test. The effect caused by pumping from the well
located in the SWSW, 820, T09S, R40E, B.M. cannot have a greater
effect on the protestants’ wells than pumping from the well
located in the SENW, 829, T09Y8, R40E, B.M.

15. A plan for the well test must be submitted to the
Department and approved prior to the tests being conducted.

16. The well test must be conducted by a professional engineer,
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Water Right No. 13-07198B

24.

25,

26.

27.

professional geologist or by a person who can demonstrate
sufficient qualifications to conduct the test.
17. Written results of the well test must be distributed to the
Department and to the protestants for review.
18. The Department will issue another decision following
submittal of the written report documenting the well test. The
parties may request a hearing as provided by Idaho Code 42-
1701A.
19. If conditions 14-18 are satisfied, condition no. 3 will no
longer be effective, and combined Right Nos. 13-07165,
13-07261 and 13-07198B shall not exceed a total combined rate of
diversion of 5.12 cfs, a total combined annual diversion volume
of 1056 acre feet, not the total combined annual irrigation of
352 acres.
It is further ordered that Gem Valley may only irrigate lands
authorized for irrigation by water Right Nos. 13-~07198,
13-02259, 13-07165 and 13-07261 from groundwater as described by
the water rights prior to £iling of the applications for
transfaer, unless and until Gem Valley submits a plan of
implementation for the transfers and the plan is approved by the
department. The plan of implementation must insure that:
(a) The total number of acres irrigated in 1996, derived by
summing all of the acres irrigated from ground water at any
time during 1996, is limited to 808 acres; and
(b) The total number of acres irrigated in 1996 from the
center well located in the SWSW, S20, T09S, R40E, B.M.,
derived by summing all the acres irrigated from the center
well at any time during 1996, is limited to 309 acres or
352 acres if conditions 14 through 18 are fully satiafied.
(Condition Nos. 4, 5, 9 & 10 standard conditions; 4=068 5=R04
9=T07 & 10=T08, See approval form.)
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STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

Transf{er No. 54“555_

APPLICATION FOR TRANSFER OF WATER RIGHT
§ : “ PART 2 -

A. Draw a map or attach a USGS map Indicating the new polnt(s) of diversion and/or the new place of use for thls described -
in part 1. Clearly depict the land by section, townshlp and range number.
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PART 3 *

8. CHANGES IN NATURE OF USE E
1 New Nature of Use Amount Hours/days/year Period of Use ?
(cfs/ac-ft)

to :

RN LR

2. Quantity and quality of return flows and location of discharge:

e

2
37
kg
£

et S A

i)

3. Describe effects on other water uses resuiting from the proposed change:

i I

I hereby assert that no one will be injured by such change and that the change does not constitute an enlargement in use

of the original right. The information contained in this application is true to the best of my knowledge.

‘{' mgm ny willful misrepresentations made in this application may result in voiding its approval.
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STATE OF IDAHO ?
DEPARTMENT OF WATER RESOURCES _5
TRANSFER OF WATER RIGHT
TRANSFER NO. 5545
WATER RIGHT NO(S). 13-02259/13-07198C/13-07165 ;
13-07261/13-07198B @
This is to certify that: GEM VALLEY FARMS
C/O CHAD NEIBAUR :
1550 CENTRAL RD i
BANCROFT ID 83217 ;

has requested a change to the above captioned water right(s). This change in water
right (s) is authorized pursuant to the provisions of Section 42-222, Idaho Code,

i provided the conditions listed below are met.
| DIVERSION ANNUAL 5
BENEFICIAL USE PERIOD OF USE - RATE VOLUME i
Right No. 13-02259 : TN k §
IRRIGATION 04/15'to 10/15 * 2.10 CFS 553.0 AF * B
Priority: 08/05/1963 e 4
i
Right No. 13-07198C : P L . 4
IRRIGATION 04/15 to 10/15 = . *'1.66 CFS 385.0 AF * ¥
Priority: 06/20/1977 o ‘ S B i
Co ; : i
o v ﬁ R y
Right No. 13-07165 : GRS SR e e ¥
(O IRRIGATION 04/15:t0.10/15 - %% 3,12 CFS . ° 546.0 AF ** 3
Priority: 04/06/1977 [ A S 3 i
Right No. 13-07261 : Y G Lol | B
IRRIGATION 04/15 to 10/15 -~ . ** 2.00 CFS ' 535.5 AF ** i
Priority: 09/10/1979 E R Ce : g

Right No. 13-07198B : B ,
IRRIGATION 04/15 to 10/;5, T %% 0.64 CFS . : 147.0 AF *»*
Priority: 06/20/1977

LTI AT RS N LV TR

TOTAL: **% 8.88 CFS 2005.5 AF *w»
SOURCE
GROUNDWATER
LOCATION QF POINT(S) OF DIVERSION: NENW , Sec. 20, Township 09S, Range 40E

SWSW , Sec. 20, Township 09S, Range 40E
CARIBOU County

ey

|
|
|
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: TRANSFER NO. 5545
WATER RIGHT NO(S). 13-02259/13-07198C/13-07165
13-07261/13-07198B

PLACE OF USE: IRRIGATION

TWN RGE SEC ACRES ACRES ACRES
09S 40E 16 SWNW 30 SENW 30 NESW 37
NWSW 37 NESE 30 NWSE 30
SWSE 30 SESE - 30
19 NESE 37 NWSE 30 SWSE 30
. SESE 27
20 NENE 37 NWNE 37 SWNE 37
SENE 30 NENW 37 NWNW 30
SWNW 37 SENW 37 NESW 37
NWSW 37 SWSW 30 SESW 30
NWSE 5

% % de Kk 9.

Total number of acres irrigated:

CONDITIONS OF APPROVAL AND REMARKS

Use of water under this right may be affected by an agreement
between the protestant and the right holder.

Use of water under this water right will be regulated by the
watermaster of State Water District No. 13T.

Prior to diversion of water under this approval, the right holder
shall provide a means of measurement and lockable controlling
works for all authorized points of diversion. The means of
measurement and controlling works must be suitable for control of
the diversions and acceptable to the watermaster..

The right holder shall accomplish the change authorized by this
transfer within one (1) year of the date of this approval.
Failure of the right holder to comply with the conditions of this
transfer is cause for the Director to rescind approval of the
transfer.

This right when combined with all other rights shall provide no
more than 0.02 cfs per acre nor more than 3.5 afa per acre at the
field headgate for irrigation of the lands above.

Two points of diversion are located within NENW, S20, TO09S,

R40E.

The period of use for the irrigation described in this approval
may be extended to a beginning date of 4/1 and an ending date of
10/31 provided that beneficial use of the water can be shown

and other elements of the right are not exceeded. The use of
water before 4/15 and after 10/15 is subordinate to all water
rights having no subordinated early or late irrigation use and a
priority date earlier than the date of this approval.

Right 13-02259 is limited to the irrigation of 158 acres within
the place of use described above in a gingle irrigation season.

TOTAL

254

124

421
799 kkhwk
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TRANSFER NO. 5545
WATER RIGHT NO(S). 13-02259/13-07198C/13-07165
13-07261/13-07198B

CONDITIONS OF APPROVAL AND REMARKS

*%%% 10, Right 13-07165 is limited to the irrigation of 156 acres within 3
the place of use described above in a single irrigation season. 5
*%%% 11, Right 13-07198B is limited to the irrigation of 42 acres within i
the place of use described above in a single irrigation season. :
***k% 12, Right 13-07198C is limited to the irrigation of 110 acres within i
the place of use described above in a single irrigation season.
*%%* 13, Right 13-07261 is limited to the irrigation of 153 acres within
the place of use described above in a single irrigation season.
* 14. Rights 13-02259 and 13-07198C when combined shall not exceed a By
total diversion rate of 3.76 cfs, a total annual maximum E
diversion volume of 924.0 af at the field headgate, and the A
irrigation of 264 acres. ]
** 15, Rights 13-07165, 13-07261 and 13-07198B when combined shall
not exceed a total diversion rate of 5.12 cfs, a total annual 2
; maximum diversion volume of 1081.5 af at the field headgate, and %
i the irrigation of 309 acres. 5
**% 16. The total instantaneous diversion of water from all points of i
diversion under Transfer 5545 shall not exceed 8.88 cfs,
nor total combined annual volume of 2005.5 af, nor the
irrigation of 573 acres.
17. This approval does not authorize the construction of any new well
or the deepening or enlargement of any existing well.
18. Surface water shall not.be commingled with groundwater unless the
groundwater and surface water diversions are measured separately

i as approvw the Department.
fi S h--2¢1/&-¢h-&a- g
Dated this day of 206 O i’
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WATER RIGHT NO. NAME

13-02259 GEM VALLEY FARMS
X13-02259 GEM VALLEY FARMS

13-02259 GEM VALLEY FARMS

AN

------------------------------------------------------------

1DAHO DEPARTMENT OF WATER RESOURCES
PREFIX/SPLIT QUERY

OWNER PRIORITY DATE STG/STS SOURCE
C  08/05/1963 L/ GROUNDWATER
C  08/05/1963 L/  GROUNDWATER
C  08/05/1963 L/ GROUNDWATER

USE DESC

IRR

—

--------------------------

DATE: 05/05/00
TIME: 09:49:03
PAGE: 1

SYSTEM
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NOTICE Or PROPOSED CHANGE OF A WATLK RIGHT
NO. T5545

Notice is hereby given that Gem Valley Farms, c/o Chad Neibaur, 1550 Central Rd,
Bancroft ID 83217, has applied to the Department of Water Resources to add a point of
diversion, to change the place of use and to establish permissible place of use of a groundwater
source. The rights sought to be change are evidenced by licenses and recorded as follows:

License No.: 13-02259 Source: Groundwater
Amount: 2.10 cfs Priority: 08/15/1963
Point(s) of Diversion: NENW SEC 20 T09S R40E, CARIBOU COUNTY

The water is used of irrigation of 154 acres within SEC 20 T09S R40E, B.M.

License No.: 13-07198C Source: Groundwater
Amount: 1.66 cfs Priority: 06/20/1977
Point(s) of Diversion: NENW SEC 20 T09S R40E, CARIBOU COUNTY

The water is used for irrigation of 110 acres within SEC 20 T09S R40E, B.M.

License No.: 13-07165 Source: Groundwater
Amount: 3.12 cfs Priority: 04/06/1977
Point(s) of Diversion: SWSW SEC 20 T09S R40E, CARIBOU COUNTY

The water is used for irrigation of 156 acres within SEC 20 T09S R40E, B.M.

License No.: 13-07261 Source: Groundwater
Amount: 2.00 cfs Priority: 09/10/1979
Point(s) of Diversion: SWSW SEC 20 T09S R40E, CARIBOU COUNTY

The water is used for irrigation of 153 acres within SEC 19 T09S R40E, B.M.

License No.: 13-07198B Source: - Groundwater
Amount: 0.64 cfs Priority: 06/20/1977
Point(s) of Diversion: SWSW SEC 20 T09S R40E, CARIBOU COUNTY

The water is used for irrigation of 42 acres within SEC 19 T09S R40E, B.M.

TO BE CHANGED AS FOLLOWS:

The applicant intends to establish a permissible place of use of 799 acres of which only
573 acres can be irrigated in any one year. The places of use will be the S %2 NW %, N /2 SW
Y and SE Y% SEC 16; SE % SEC 19; N %2 and SW Y%SEC 20 T09S R40E.

Any protests against approval of the proposed change must be filed with the Idaho
Department of Water Resources, 900 N Skyline Dr., Idaho Falls, ID 83402, together with a
protest fee of $25 on or before September 20, 1999. The protestant must also send a copy of
the protest to the applicant.

KARL J. DREHER
Director

Published in the Caribou County Sun on September 1 and 8, 1999.




State of Idaho

DEPARTMENT OF WATER RESOURCES
900 N. Skyline Dr., Suite A, Idaho Falls, Idaho 83402-1718 - (208) 525-7161- Fax (208) 525-7177

EASTERN REGION DIRK KEMPTHORNE
GOVERNOR
; e KARL J..DREHER
August 25,1999 PIRECTOR
: CARIBOU COUNTY SUN
PO BOX 815
x SODA SPRINGS ID 83276
\ Dear Publisher:

Enclosed you will find a legal notice which we wish to have published on the dates indicated
in your newspaper. If you cannot publish the notice on the proposed dates, please contact
us immediately.

An affidavit of publication must be submitted to the Department along with the publication
bill. Your cooperation is appreciated.

ST S O S W i Ko 1 IO D

Please send the affidavit of publication and publication billing to this office before
September 20, 1999.

S BN R P

Respectfully submitted,

%

:harla Cox
dministrative Assistant

En¢

~ Colebrating Our Centennial Year of Servica to Idaho 1805.1995 ~
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State of Idaho '

DEPARTMENT OF WATER RESOURCES
900 N. Skyline Dr., Suite A, Idaho Falls, daho 83402-1718 - (208) 525-7161- Fax (208) 525-7177

[ e

EASTERN REGION DIRK KEMPTHORNE
GOVERNOR
KARL J.DREHER
August 26, 1999 . DIRECTOR
. CRAIG SHULER

WATERMASTER #13-T

255 W 4™ SOUTH

SODA SPRINGS 1D 83276

RE: Application for Transfer #5545
Dear Craig:

Please find enclosed a copy of the above referenced application. Please review the application
and submit any comments you may have to our Department by September 20, 1999.

If you have any questions, please feel free to contact us.
Thank you for your cooperation in this matter.

Respectfully submitted,

Yo o

Harold W. Jones
Water Right Supervisor

HWJ:sc

enc.

~ Colobrating Our Centennial Year of Servica to Idaho 1895.1995 ~




State of Idaho '

DEPARTMENT OF WATER RESOURCES
900 N. Skyline Dr., Suite A, Idaho Falls, Idaho 83402-1718 - (208) 525-7161- Fax (208) 525-7177

;f EASTERN REGION DIRK KEMPTHORNE
; GOVERNOR
August 30, 1999 KARL J. DREHER
: DIRECTOR
: GEM VALLEY FARMS
C/O CHAD NEIBAUR
. 1550 CENTRAL RD
3 BANCROFT ID 83217

RE: Application for Transfer #5545
Dear Applicant:

This office is currently in the process of advertising the application in the Caribou
i County Sun on September 1 and 8, 1999. The advertisement will be published once a week for
two consecutive weeks, and a period of ten days following the second publication will be
allowed for the submittal of protests.

If the application is protested, you will be sent a copy of the protest. The protest must
be resolved before the application is approved or denied. 'If the protest is not resolved
voluntarily, this Department will conduct a conference and/or hearing on the matter.

R e £ YN e 2

S R S WS R RS

Please feel free to contact this office if you have any questions regarding this procedure.

, incerely,

Harold W. Jones
Water Right Supervisor

HWJ::sc

~ Celebrating Our Centennial Year of Service to Idaho 1895.1995 ~
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State of Idaho o

DEPARTMENT OF WATER RESOURCES
900 N. Skyline Dr., Suite A, Idaho Falls, Idaho 83402-1718 - (208) 525-7161- Fax (208) 525-7177

ot ko b A AR 05

EASTERN REGION DIRK KEMPTHORNE
GOVERNOR '
September 22, 1999 KARL J. DREHER
DIRECTOR
WARREN P LLOYD
1475 MOUNTAIN RD
BANCROFT ID 83217

RE: Application for Transfer No. 5545 for Gem Valley Farms

Dear Protestant:

This letter acknowledges receipt of the protest filed by you against the above
referenced applications for transfer. The following are the principle items considered by
the Department at a conference and/or hearing in either approving or denying an
application for transfer:

1. Are other water rights injured by the transfer?

2. Does the change constitute enlargement in the use of the original right?

3. Is the change consistent with the conservation of water resources within the
state of Idaho?

4. Does the change conflict with the local public
interest?

The protestant must be prepared to present proof of the allegations involving one or
more of the items. You will be notified at a later date as to the time and place set for
conference and/or hearing,

In addition, Rule 302 of the Department's Rules of Procedure requires a protestant
to send a copy of the protest to the applicant in question. The address is as follows:

GEM VALLEY FARMS
C/O CHAD NEIBAUR
1550 CENTRAL RD
BANCROFT ID 83217

~ Celebrating Our Centennial Year of Service to Idaho 1895.1995 ~




Page 2

If we may be of further assistance, please contact us.

Respectfully submitted,

(.

HAROLD W. JONES
Water Rights Supervisor

HWJ:sc

cc: IDWR - State Office

i
v
5
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State of Idaho |

DEPARTMENT OF WATER RESOURCES
900 N. Skyline Dr., Suite A, Idaho Falls, Idaho 83402-1718 - (208) 525-7161- Fax (208) 525-7177

EASTERN REGION DIRK KEMPTHORNE

GOVERNOR

September 22, 1999 KARL J. DREHER
DIRECTOR

GEM VALLEY FARMS

C/O CHAD NEIBAUR

1550 CENTRAL RD

BANCROFT ID 83217

RE: Application for Transfer No.: 5545
Dear Applicant:

Enclosed please find copies of the protests filed against the above referenced
application for transfer of a water right. You should be aware that the following are the
items we can consider at a conference and/or hearing in either approving or denying an
application for transfer:

1) Are other water rights injured by the transfer?

2) Does the change constitute enlargement in the use of
: the original water right?
' 3) Is the change consistent with the conservation of water
: resources within the state of Idaho?

‘ : 4) Does the change conflict with the local public
; interest?
; The applicant must be prepared to present evidence and/or testimony addressing

; each of the four items should an additional hearing be necessary. You will be notified at a
later date as to the time and place set for conference and/or hearing.

; ‘ If we may be of further assistance, pleasc contact us.

Water Rights Supervisor
HWJ:sc

cc: IDWR State Office

~ Celebrating Our Centennial Year of Service to Idaho 1895.1995 ~




PUBLIC NOTICE . -

i.‘ii,j,-rixst Time Published

NOTICE OF PROPOSED
- - "CHANGE OF A
- WATER RIGHT
o NO. T5545
Notice is hereby given that Gem
Valley Farms, c/o Chad Neibaur,
1550 Central Road, Bancroft, ID
83217, has applied to the Depart-
ment of Water Resources to add a

point of diversion to change the -
place of use and to establish per- -
missible place of use of a ground-

water source. The rights sought to .

be changed are evidenced by
licenses and recorded as follows:

License No.: 13-02259

Source: Groundwater

Amount: 2:10 cfs
- Priority: 8/15/1963

Point(s) of Diversion: NENW
SEC 20 TO9S R40E, CARIBOU
COUNTY

RECEIVED
ocT 151999

Department of Watsr Resources
Eastarn Region

“~The water is used for 1mgat10n
of 154 acres wnthm SEC 20 'I‘09S
R40E ‘B, M. :

Llcense No 13 07198C

Source ‘Groundwater

Amount 1.66cfs

Pnonty 6/20/1977 L
- Point(s) of Diversion: NENW

~ 'SEC.20 T09S R40E, CARIBOU,
- .COUNTY :

The water is used for lmganon,

" of 110.acres within SEC 20 T09S
' R40E, BM.

‘License No.: 13-07165 T

Source: Groundwater R

"‘Amount: 3.12 cfs :

Priority: 4/6/1977
. Point(s) of Diversion: SWSW
SEC 20 T09S RA40E, CARIBOUi
COUNTY

The water is used for 1mgat10n
of 156 acres within Sec 20 TOQS
R40E, B.M. .

License No.: 13- 07261

Source: Groundwater

Amount: 2.00 cfs

Priority: 9/10/79 - -

Point(s) of Diversion: SWSW

I

SEC 20 T09S R40E, CARIBOU:

COUNTY
The water is used for 1mganon

" for 153 acres within SEC 19 T09$'

R40E, B.M.

License No.: 13- 0719SB ‘

Sourcé: Groundwater T

Amount: 0.64 cfs ‘

Priority: 6/20/77 coy

Point(s) of Diversion: SWSW
SEC 20 T09S R40E, CARIBOU
COUNTY

The water is used for lmgatmn
of 42 acres within SEC 19 T09$
R40E, B.M. "

TO BE CHANGED AS

The applicant intends to estab-
lish a permissible place of use ‘of
799 acres of which only 573 acres
can be irrigated in any cne year.
The places of use will be the S 1/2
NW 1/4, N 1/2 SW 1/4 and SE-1/4
SEC 16; SE 1/4 SEC 19; N 1/2 and
SW 1/4 SEC 20 T09S R40E.

Any protests against approval of
the proposed change must be filed
with the Idaho Department of
Water Resources, 900 North
Skyline Drive, Idaho Falls, 1D
83402, together with a protest fee
of $25 on or before September 20,
1999. The protestant must also send

a copy of the protest to the apph-
‘cant:

(s) KARL J. DREHER
Director o
Published Sept. 2 and 9, 1999 in
‘the Caribou County Sun.

Affidavit of
Publication

County of Caribou
State of Idaho 5§

Mark Steele

being first duly sworn on his
oath, states:

That he is Publisher

of the Caribou County Sun, a
newspaper of general circula-
tion in Caribou County, ldaho,
pubhshed weekly at Soda
Springs in said County that said
newspaper has been published
in said County uninterruptedly
and continuously for over sev-
enty-eight consecutive weeks,
prior to the first publication of
the annexed notice or advertise-
ment;

That the annexed notice was
pubhshed as per clipping at-
tached in the regular and entire
edition of said newspaper and
not in any supplement thereof

for 2 successive weekly
issues thereof, the date of the
first publication being the

2nd day of
September 1999

The date of the last publication

being the —9th____ day of

Sept ember 1999
On this 13th day of _October

in the year of __1999  pefore

me, a Notary Public, persoyal

nown or identified to me to be the
person whose name subscribed to
the within instrument, and being
by me first duly sworn, declared
that the statements therein are
true, and acknowledged to me that
he execiyed thie same.

sublic for Tdnho
Residing/#t Soda Springs, Idaho
My commission expires:

March | l, 2000




i 7,

State of Idaho |

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, P.O. Box 83720, Boise, Idaho 83720-0098
Phone: (208) 327-7900 FAX: (208) 327-7866

/\/ orm
—

November 29, 1999 R OVERNOR
Warren P. Lloyd ' K'\%%lgisglr{gg ER
1475 Mountain Rd

Bancroft, ID 83217

Re: Your Correspondence of November 12, 1999 regarding Gem Valley Farms Water Transfer
No.s 4703, 4704 and 4705.

Dear Mr. Lloyd,

The Department received the above referenced letter addressed to Mr. Dreher on November
15th. Both Mr. Dreher and Mr. Young have reviewed your letter and asked that I provide a
response since I have worked with the issues that you have raised.

I think that you know by now that the Department issued a Notice of Violation (NOV) to Gem
Valley Farms earlier this year for failure to comply with certain conditions of their approved
transfers and/or failing to use water in a manner consistent with its water rights. [ believe I
discussed this matter with you recently and that the watermaster, Craig Shuler, also discussed
this subject with you. For your benefit, I have included copies of the NOV and the subsequent
Agreement and Consent Order entered into between Gem Valley Farms and the Department. 1
believe a review of these documents will address some of your questions. I will also address
your questions individually in the order presented by your letter.

1) Acreage for irrigation in the S1/2 of Section 19, T9S, R40E, has not been reduced by 42 acres.

Your observation regarding the 42 acres is correct when comparing water rights place of
use descriptions with actual irrigated acreage. Department staff and the local watermaster
investigated this matter as early as 1996. This particular concern is one of the reasons
IDWR issued the NOV to Gem Valley this year and required Gem Valley to file new
transfer applications. Gem Valley has explained since the 1996 irrigation season that it did
not accomplish the 1996 transfers as originally planned or approved. Specifically, Gem
Valley acquired surface water canal shares and has been using that water on the SE1/4 of
section 20, T9S R40E, rather than using ground water from the well in the SWSW of
section 20 as approved by the transfers. Gem Valley reasoned that the non-application of
ground water to the SE1/4 would enable it to irrigate the additional 42 acres in section 19
along with the existing pivots and several corners in the SE1/4 of section 19 and the SW1/4
of section 20. The approved transfers limited Gem Valley to irrigation of no more than 309
acres from the well in the SW1/4 of section 20. Gem Valley has argued, and IDWR agrees
that Gem Valley has actually been irrigating fewer than 309 acres from the well in the
SW1/4 of section 20. This fact alone however does not mean that Gem Valley is
authorized to use ground water on lands not identified in their transfers or water rights. As
a result, IDWR has required Gem Valley to file new water right transfer applications to
correct the place of use discrepancies. Gem Vailey did file a water right transfer this
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summer in order to correct this place of use discrepancy. IDWR notes that you have filed
protest against this transfer.

2) A new well has been constructed.

This observation is also correct. This matter was also addressed in the Department’s NOV.
It is our understanding that under the original transfers, Gem Valley had intended to replace
a well in the NW1/4 of section 20, T9S, R40E. Due to problems in constructing the new
well and further problems with yield from that new well, Gem Valley ended up using both
the old and new wells in 1999. Gem Valley did not have authorization under its water
rights to use both wells at this location. This was considered a violation under the IDWR
NOV. Under the Agreement and Consent Order, IDWR allowed Gem Valley to use both
wells provided that a new transfer application was filed to correct this problem. The
transfer application was filed and does attempt to correct this problem. This transfer is
included in the same transfer that you have protested.

3) Totalizing measuring device and lockable controlling works have not been installed.

Gem Valley’s transfer applications approved in 1996 did include requirements to install
measuring devices and lockable controlling works. The lack of measuring devices on a few
wells was also an issue raised by the NOV. Through the Agreement and Consent Order,
IDWR removed the measuring device requirements and agreed to use power records and
derivation of Power Consumption Coefficients (PCC) to estimate withdrawals from these
wells. IDWR recognizes that installation of measuring devices on these wells will require
significant plumbing modifications in order for the devices to work. The department also
recognizes that flow meters in this area tend to either fail or not be maintained by owners. I
note in particular that your own measuring device has not worked over the past one or two
seasons. Moreover, if the wells are restricted to the correct places of use and not
commingled or tied in with other wells or sources of water, then the devices do not provide

~ any significant monitoring advantages over use of power records and monitoring made by the

i watermaster.

The removal of measuring device requirements for Gem Valley’s well in section 29, T9S
R40E, is contingent on Gem Valley making certain modifications of that well in order to use
a PCC and power records to estimate water use at that well. The water district watermaster
installed a lock on the power supply of that well on about July 30, 1999 to prevent further use
of ground water from that well since Gem Valley had not accomplished the configuration
changes by July 30. Gem Valley has agreed to pursue the configuration changes and have
them implemented prior to the next irrigation season.

Under the Agreement and Consent Order, the department during 1999 removed measuring
device requirements for the wells located in the NW1/4 of section 20 contingent on IDWR
and Gem Valley finding a suitable method v measure and/or monitor these wells. IDWR
may require installation of measuring devices next year if a suitable method is not
determined. Power records and PCC and/or some combination with time clocks may work
for these wells particularly if each well has a dedicated power meter. I do not believe the
wells had individual power meters during 1999,
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A lock was installed during 1999 on a valve and mainline that connects the well in the
SW1/4 of Section 20 to the wells or pivots in the N1/2 of section 20. It is my understanding
that the watermaster showed you this lock during a recent inspection. The department did
not feel that other locking devices were necessary other than the two described in this letter.

4) A well interference test has not been conducted for the well located in the SWSW, Section 20
and for the well located in the SENW, Section 29, T9S R40E.

The Department’s order approving Gem Valley’s transfers in April of 1996 required a well
interference test only if Gem Valley sought to irrigate a total of 351 acres in the S1/2 of
section 20 and the SE1/4 of section 19. As stated earlier, Gem Valley has not irrigated more
than 309 acres within this place of use. The well interference test therefore is not required if
Gem Valley irrigates 309 acres or less within this place of use.

f At this point in time, the Department has no plans to rescind the order approving applications for
transfer no. 4703, 4704 and 4705 as you requested. Through the 1999 NOV to Gem Valley and
; subsequent Agreement and Consent Order, IDWR is attempting to work with Gem Valley to : , .
remedy certain problems that both you and IDWR recognize. The filing of a new water right ‘
transfer application by Gem Valley is an important component of the remedy. We believe it is
more prudent to proceed with the transfer process, which includes consideration of the protests
filed by you and others.

When protests are filed against a transfer, IDWR often defers action until the applicant requests
either a pre-hearing conference or a hearing. It is my understanding that Gem Valley has not yet
requested a conference or formal hearing. Gem Valley has had sufficient time to make such a
request. I do not believe it is in the interest of the parties and other water users in the area to
further delay this matter. I am therefore forwarding a separate recommendation to administration
and the regional office to proceed with scheduling a hearing of the transfer application and
protests.

Please contact me at this office or by calling directly at 327-7864 if you have further questions
regarding this matter.

Respectfully,

Tim Luke
Enclosure

Cc: Norman C. Young, IDWR
Harold Jones, Eastern Region
- ; Chad Niebaur, Gem Valley Farms ,
p , Z; Bart Christensen, Chairman, Water District 13-T Advisory Committee
'l Craig Shuler, Watermaster

D:\Data\MS Word 97\WrDistricts\Lloyd99.doc
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO
IN THE MATTER OF APPLICATION FOR

)
TRANSFER NO. 5545 IN THE NAME ) NOTICE OF
OF GEM VALLY FARMS ) PREHEARING CONFERENCE

The Department has scheduled this matter for a prehearing conference at 9:30 a.m. on
January 12, 2000, at the Pocatello Airport in Pocatello, ID in accordance with the provisions
of the adopted Rules of Procedure of the Department of Water Resources.

Agenda items for this prehearing conference will include:

1. Ide;xtify spokesman and/or counsel representing the protestant.

.2, Review of the application.

3. Identify issues of protest.

4. Designate date for identifying witnesses.

5. Designate target date for conducting administrative hearing if resolution

is not possible during the prehearing conference.

The hearing will be conducted in a facility, which meets the accessibility requirements

of the Americans with Disabilities Act. If you require special accommodations in order to

attend, participate in or understand the conference, please advise the Department within ten

(10) days prior to the conference.

NOTICE OF PREHEARING CONFERENCE 1
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Dated this__ /4™ day of December 1999,

T R B TR T
o ARSI EIOL LI NS SRR % SR Y

- 7 '
T 2 /
T L
g RON)&LD D. CARLSON *
% Regional Manager

- . » L
w. ’—w g

N I hereby certify that on the Z‘_’é ’ E day of December 1999, I mailed a true and correct
copy, postage prepaid, of this document to the applicant(s) and protestant(s) listed below:
g

A COX /

CERTIFIED MAIL

Warren P Lloyd
David Lloyd
! Curtis Stoddard

1475 Mountain Rd
Bancroft ID 83217
Gem Valley Farms
% Chad Neibaur
1550 Central Rd ,
Bancroft ID 83217
‘..
NOTICE OF PREHEARING CONFERENCE 2
! 1
| i
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. Page [0 of X TRANS NO. 5353
Water Right No. 13-07198C

>§ 23, 16. The well test must be conducted by a professional engineer,
5 professional geologist or by a person who can demonstrate

¥ sufficient qualifications to conduct the test.
i 24. 17. Written results of the well test must be distributed to the
g Department and to the protestants for raview.

25. 18. The Department will issue another decision following
submittal of the written report documenting the well test. The
parties may request a hearing as provided by Idaho Code 42-
1701A.

26. 19. If conditions 14-18 are satisfied, condition no. 3 will no
longer be effective, and combined Right Nos. 13-07165,

13-07261 and 13-07198B shall not exceed a total combined rate of
diversion of 5.12 cfs, a total combined annual diversion volume

i of 1056 acre feet, not the total combined annual irrigation of
352 acres.

27. It is further ordered that Gem Valley may only irrigate lands
authorized for irrigation by water Right Nos. 13-07198,
13-02259, 13-07165 and 13-07261 from groundwater as described by
the water rights prior to £iling of the applications for
transfer, unless and until Gem Valley submits a plan of
implementation for the transfers and the plan is approved by the
department. The plan of implementation must insure that:

(a) The total number of acres irrigated in 1996, derived by
summing all of the acres irrigated from ground water at any
time during 1996, is limited to 808 acres; and
(b) The total number of acres irrigated in 1996 from the
center well located in the SWsW, 820, T098, R40E, B.M.,
derived by summing all the acres irrigated from the center
well at any time during 1996, is limited to 309 acres or
352 acres if conditions 14 through 18 are fully satisfied.
{Condition Nos. 4, 5, 9 & 10 standard conditions; 4=068 5=R04

..  ’ ’ 9=T07 & 10=T08. See approval form.)

|
|
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STATE OF IDAHO

{' }

DEPARTMENT OF WATER RESOURCES
APPLICATION FOR TRANSFER OF WATER RIGHT

PART 3

A. Draw a map or attach a USGS map indicating the new polnt(s) of diversion and/or the

In part 1. Clearty deplct the land by section, township and range number.

new place of use tor‘;i.ghls described

KR

Transle; No _-5352

%8 Vg

U
o

\

l o

5000 6000 200 FEET

T RICONETEN
—_—

SUPPLEMENTARY CONTOUR INTERVAL 10 FEET
H Io convert meters to feet mu!t?p!y by .‘33?09

[ )e - )
jm CONTOUR INTERVAL 20 FEET

47' 30"
1 MILE
= Inp
Unir
QUADRANGLE LOCATION Trall
1 Chesterfield
1 2 3 2 Hatch | C

3

The Dip

b
!
i
;
¢
4
]
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] PART 3 «
B. CHANGES IN NATURE OF USE
1 New Nature of Use Amount Hours/days/year Period of Use
(cfsfacit) - , , I
to
to

2. Quantity and quality of return flows and location of discharge:

3. Describe effects on other water uses resulting from the proposed change:

":5‘;-\;“;5 IV s

ce- TSI Nl e S R

| hereby assert that no one will be injured by such change and that the change does not constitute an enlargement in use
of the original right. The information contained i» this application is true to the best of my knowledge.

| understand that any willful misrepresentations made in this application may reSlet in yoi&idg its appro‘val.i

(B~

(Signature of Applicant)

&n to before me this 30 day of MM@M@ 19 & .

(Notary Public) _ .

{2 oct 206y

FOR DEPARTMENT USE ONLY

Transfercontains —_______ pdges ahd - attachments Lo N
Received by (s Datey 11198 Protestfiled by
Prelim. check by Keen Fee 1ot

Receipted by _ggy;.) * Ealteus Date (A~ -‘ig ‘
Published in CZ)!‘ bhow um-‘u Copies of protest forwarded by

Pub. dates ‘2,\0[4 “a ﬂ 23 \qug

Watermaster recommendation requested on

Hearing held by Date
Recommended for B/approval a denial

rec'd. P@Q//

Copy of transfer sent to lien holder
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| CARIBOU COUNTY 1997 EROPERTY TAX NOTICE o
MAKE CHECK PAYABLE TO: i at CODE AREA 14 PARCEL NUMBER
DIANE C. MEADS, TAX COLLECTOR o = . RL 34730
P.0. BOX 507 ! g ..,
SODA SPRINGS, ID 83276 .
o (208) 547-3726 o
R MARKET VALUE HOMESTEAD  NET VALUE
SR 89 044 0 89,044
"{:j‘ #==TAXING DISTRICT-~* %~RATE* #*~AMOUNT-#
- NEIBAUR, CLYDE A. - etal COUNTY , .4B54445% 432.26
S 1300 NEIBAUR MTN. RD. SCHOOL DIST 148 .6046784% 538 .43
A BANCROFT, ID 83217 CENTRAL CEM .0334842% 29.82
T GRACE LIBRARY .0519110% 46.282
R TAX 1-2-3-5, 159 AC.
R SEC 20, T9S R40E 4
e TOTAL TAX/SPECIALS 1.1755181% 1,046.73
.(WC:),, ~ ~CIRCUIT BREAKER |
- g 5 -PREPAYMENT ON
AT RARIRI AL AR R VA AR RS NET TAX/SPEC DUE 1,046.73
o * % *IMPORTANT * * *
o | PLEASE READ BOTH FRONT AND BACK
; * % % MONTHLY PAYMENTS ARE ACCEPTED & * +#
i | PAYMENTS RECEIVED WITH A DELINQUENCY WILL BE
- 70 AVOID LATE GHARGES, BRTMLNTS 1USr o et Ralf d bt s
q RECEIVED OR POSTMARKED BY THE DUE DATE, LR TR 523.36 o 1,006.73
7 KEEP TOP PORTION FOR YOUR RECORDS. PEN PEM PEX
5 P N ECT T8 SAM SR REcEiPT N Iny I
e : COST coST C0ST
y 107 Tor 101
{ o . ANY AMOUNT OF TAX MAY BE PAID, HOWEVER, TO AVOID

DELINQUENCY, TOTAL MUST BE PAID BY THE DUE DATE. -
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CARIBOU COUNTY 1997 PROPERTY TAX NOTICE

MAKE CHECK PAYABLE TO:

DIANE C. MEADS, TAX COLLECTOR
P.0. BOX 507
SO0DA SPRINGS,
(208) S47-3726

ID 83276

MARKET VALUE HOMESTEAD

79.666 0

NEIBAUR FARM ENTERPRISES
1550 CENTRAL ROAD
BANCROFT, ID 83217

SWis4, 160 AC.
SEC 20 T 95-R40 E

'*'* *1Mh3hTANTir ‘ ’
PLEASE READ BOTH FRONT AND BACK
% % % MONTHLY PAYMENTS ARE ACCEPTED « * *

PAYMENTS RECEIVED WITH A DELINQUENCY WILL BE
APPLIED TQ THE OLDEST DELINQUENT YEAR.

TO AVOID LATE CHARGES, PAYMENTS MUST BE
RECEIVED OR POSTMARKED BY THE DUE DATE.

KEEP TOP PORTION FOR YOUR RECORDS.

L1
PEN

e S PERSONAL CHECKS ARE YOUR RECEIPT INY
S e ‘ SUBJECT TO BANK CLEARANCE. CO8T
Tor
*

DEL INQUENCY,

- SCHOOL DIST 148

TOTAL TAX/SPECIALS
~CIRCUIT BREAKER
~PREPAYMENT ON

NET TAX/SPEC DUE

1st Half

ANY AMOUNT OF TAX MAY BE PAID,

CODE AREA 14 PARCEL NUMBER

RL 34720

NET VALUE

79 666

*=~TAXING DISTRICT-~%* #*-RATE* *-AMOUNT-*
COUNTY . 4854445% 386.73
.6046784% 481.72

CENTRAL CEM . 0334842% 26.68
GRACE LIBRARY .0519110% 41.36

1.1755181% . 936.49
936.49
20d Ralf
468.24

full

468.25 936.49

TaR
PEN
N
Cosy

101

L
PEN
m
CosT
T07

HOWEVER, TO AVO1D
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FROM : Chad Neibaur:Gem Va]le arms  PHONE NO. ! 288 648 7110

November 23, 1998

To: Harold Jones
Idaho Water Resourses 52 g~ 71 77

From: Chad Neibaur
Gem Valley Farms : 208 648-7113
208 648-7110 Fax

Re: Change of place of use Transfer Water Rights 132259 and 13-07198C

Dear Harold:
Please look over these pages and I will call you. Thanks Chad

N




N

hil

S i
ISR e e Y

arms  PHONE NO. : 208 648 711@ ﬁ Nov. 23 1998 11:21AM P2

1taked $0 Tim Luke and we decided that we shouki procede with & sinple transfer for now
mmummwmmm.mmmmmmm
from yoer it your that we noed. | will call you. Thanks for your help.

Chad N,




{I_) FROM : Chad Nglbaur:Gem Uall%arms PHONE NO. : 208 648 7110 Q Nov. 23 1998 11:21AM P3

ol

3 Applicant’s exhibit no. 5 illustrates the places of use and location of wells i
proposed by the applications for transfer. Application for transfer nos. 4703, 4704, and 4705
propose the following descriptions of the water rights by system:

e e et S FL RS R N TR T

| NORTH SYSTEM
(two large pivots, one small pivot)
Point of istversion: T98, R4OE, Section 20, NENW
Water Right Nos, Flow Rate
- : (cfs)
13.02259 210
13-07198C 1.66
5 - TOTAL 376
H.: Plou o?l;: Description Acres Water Right ;
rmfws. RAOE, Section 20 NENE 2 13-07198C )
4 T9S, RADE, Section 20 NWNE 30 13-07198C
1 T9S,R40E, Section 20 SWNE 30 13-07198C :
¢ T9S,RACE, Section 20 SWNE 7 1302259
! §  T9S, RA0E, Section 20 SENE 21 13-07198C
' | { 195, R40E, Section 20 SENE 8 1302259 ]
1 795, B40E, Section 20 NENW 29 13-02259 i
4 T9S, R4OE, Section 20 NWNW 29 13-02259
9 T9S, R40E, Section 20 SWNW 30 13-02259
10 198, RAGE, Section 20 SENW 37 13-02259
o  T9S, RAOE, Scstion 20 NESW 7 1302259
(1 T98, RAOE, Section 20 NWSE 1 13-02259
TOTAL 264

FINAL ORDER - Page 4

A o
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i
W ; FROM : Chad Neibaur:Gem Val lwarms PHONE NO. : 208 648 7118 Nov., 23 1998 11:22AM P4 i
b News |
. - : ?
; 3. Applicant’s exhibit no. 5 illustrates the places of use and location of wells
: proposed by the apphcationg for transfer, Application for transfer nos, 4703, 4704, and 4705 i
propose the following descriptions of the water rights by system:
NORTH SYSTEM
(two large pivots, one small pivot)
Polnt of Diversion: T98, R40E, Section 20, NENW
Water Right Nos, Flow Rute
(cfs)
~ | 1302259 2.10
1 13-07198C 1.66 |
§ " TOTAL 3.76 %
* e
| F Place of Use Description o Ades Water Right §
{  'T9S,RAOB, Seotion S SN F 29 13-07198¢C {
- §
L _T98,BA0E, Section £y SUSARW 3 13-07198C d
| ;
7 T98, RACE, Sectiom AU S 30 13-07198C !
i )~ 4 g @
¢  T98,RAGE, Section 2D SWNE 7 13-02259 ?
| §  T9S,RADE, Section A NE S0 ) 13-07198C
{ TS, RAOE, Section 4 NESW 8 1302259 5
gﬁ
1 T9S, R40OE, Section 20 NENW 29 13-02259 ¥
%  T9S, R4OE, Soction 20 NWNW 29 13-02259 7
9 T98, R4OE, Section 20 SWNW 30 1302259
fo
10 798, R4OE, Seotion 20 SENW 37 13-022%9 !
{p T9S,RAUR, Section 20 NESW 7 13-02259
{4 T9S,RAOE, Section 20 NWSE 7 1302259 -
NS
TOTAL 264
3
i
- | |
i .,: '
FINAL ORDER - Page 4

!
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STATE OF IDAHO
DEPARTMENT OF WATER RESQURCES

TRANSFER OF WATER RIGHT

TRANSFER NO. 5353
WATER RIGHT NO(S). 13-02259/13-07198C i

This is to certify that: GEM VALLEY FARMS
C/0 CHAD NEIBAUR
1550 CENTRAL RD
BANCROFT ID 83217

has requested a change to the above captioned water right(s). This change in water
right(s) is authorized pursuant to the provisions of Section 42-222, Idaho Code,
provided the conditions listed below are met.

DIVERSION ANNUAL
BENEFICIAL, USE PERIOD OF USE RATE VOLUME

Right No. 13-02259 :

IRRIGATION 04/15 to 10/15 2.10 CFS 462.0 AF
Priority: 08/05/1963

Right No. 13-07198C :

IRRIGATION 04/15 to 10/15 1.66 CFS 330.0 AF
Priority: 06/20/1977

TOTAL: * 3.76 CFS * 792.0 AF
OURCE
. GROUNDWATER
A LOCATION OF POINT(S) OF DIVERSION: NENW , Sec. 20, Township 09S, Range 40E

CARIBOU County

PLACE OF USE: IRRIGATION

TWN RGE SEC ACRES ACRES ACRES TOTAL
039S 40E 16 SWNW 30 SENW 29 NESW 29
NWSW 30 118 3
20 SWNE 7 NENW 29 NWNW 29 4
SWNW 30 SENW 37 NESW 7 i
NWSE 7 ' ‘ 146 ¥
Total number of acres irrigated: * 264 ** i
CONDITIONS OF APPROVAL AND REMARKS E‘
1. Use of water under this water right will be regulated by the %
watermaster of State Water District No. 13T. %
2. This permit does not authorize the construction of any new well ﬁ
or the deepening or enlargement of any existing well. g

Rk

e
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PAGE 2

TRANSFER NO. 5353
WATER RIGHT NO(S). 13-02259/13-07198C

CONDITIONS OF APPROVAL AND REMARKS

3. This right when combined with all other rights shall provide no
more than 0.02 cfs per acre nor more than 3.0 afa per acre at the
field headgate for irrigation of the lands above.

4. The right holder shall accomplish the change authorized by this
transfer within one (1) year of the date of this approval.

5. Failure of the right holder to complv with the conditions of this
transfer is cause for the Director to rescind approval of the
transfer.

6. Prior to diversion of water under this approval the right holder
shall install and maintain a measuring device and lockable
controlling works of a type approved by the Department in a
manner that will provide the watermaster suitable control of the
diversion.

** 7, Right 13-02259 is limited to the irrigation of 154.0 acres in the
place of use described above in a single irrigation season.

*%* 8, Right 13-07198C is limited to the irrigation of 110.0 acres in
the place of use described above in a single irrigation season.

* 9, Rights 13-02259 and 13-07198C when combined shall not exceed a
total diversion rate of 3.76 cfs, a total annual maximum
diversion volume of 792.0 af at the field headgate, and the
irrigation of 264.0 acres.

10. The acres which are nc longer authorized for irrigation under
Rights 13-02259 and 13-07198C are specifically described as
follows: 29.0 acres in NENE, 30.0 acres in NWNAE, 30.0 acres in
SWNE and 29.0 acres in SENE, S20, T09S, R40E.

11. Surface water shall not be commingled with groundwater unless the
groundwatexr and surface water diversions are measured separately
as approved by the department.

Dated this %_g;;of J— ' 1913.

NS T

Chief, Water Allocation Eureau//

=
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State of Idaho

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, P.O. Box 83720, Boise, Idaho 83720-0098
Phone: (208) 327-7900 FAX: (208) 327-7866

DIRK KEMPTHORNE
GOVERNOR

June 23, 1999 KARL J. DREHFR
DIRECTOR

Gem Valley Farms

C/o Chad Neibaur

1550 Bancroft Rd

Bancroft, ID 83217

Re: Notice of Violation and Cease and Desist Order; Diversion of Water from Second
Well in the NW1/4 of Section 20, T9S, R40E

Dear Mr. Niebaur,

Enclosed is a Notice of Violation and Cease and Desist Order regarding your diversion
facilities under Transfer No.s 4703, 4704 and 4705, and failure to comply with the
Agreement and Consent Order dated July 23, 1996. Please note all civil penalties and
compliance dates stipulated in the attached order. Please also note your opportunity to
request a compliance conference concerning this matter. Please also note on the order the
time frame and manner in which such a request must be made.

The purpose of this letter is to also formally notify you that you are prohibited from using
both your old well and your replacement well located in the NW1/4 of Section 20, T9S,
R40E, B.M. You may use one of the two wells this irrigation season, but not both wells
unless and until a water right transfer has been approved which adds a second point of
diversion to the rights authorized to be diverted from this location. The transfer that you
filed last year, Transfer No. 5353, did not request adding a second point of diversion.
The advertising and processing of that transfer did not involve the addition of a second

. point of diversion. As a result, a new transfer must be approved in order to use both

wells at this location. The department suggests that you immediately file a water right
transfer if you intend to use a second we!l at this location. It is possible the department
could allow diversion of water from a second well if a transfer is filed and processing is
completed to some point. However, you are prohibited from using a second well until
you have received some formal approval from IDWR. Department staif and the water
district watermaster will monitor the water use and power consumption at this location.

Respectfully

e

Tim Luke

Cc: Craig Shuler, Watermaster
Howard Jones, Eastern Region
Norman C. Young, IDWR
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO

IN THE MATTER OF DIVERSION OF )

WATER BY GEM VALLEY FARMS )

AND/OR CHAD NIEBAUR NOT IN ) NOTICE OF VIOLATION
CONFORMANCE WITH AGREEMENT ) AND CEASE AND DESIST
AND CONSENT ORDERORNOTIN ) ORDER

CONFORMANCE WITH VALID )

WATER RIGHTS )

The Director of the Department of Water Resources (department), being charged
with the duty of protecting vested water rights, enforcing specific certain statutes of the
state of Idaho and the rules of the department, and being authorized to order the cessation
of violations or attempted violations of the provisions of the law relating to appropriation
and distribution of water; has investigated the use of water by Gem Valley Farms, Inc.
and/or Chad Neibaur (herein collectively termed “Gem Valley™).

Based on the department’s investigation and understanding of the law, the
Director finds, concludes and orders as follows:

FINDINGS OF FACT

1. That on July 23, 1996, the Director of the department and Gem Valley entered
into an Agreement and Consent Order, pursuant to Section 42-351, Idaho Code whereby

the department ordered Gem Valley to comply with certain provisions specified in the
consent order.

2. That the findings of fact and conclusions of law contained in the Agreement and
Consent Order are incorporated herein by reference.

3. That pursuant to the Agreement and Consent Order, Gem Valley agreed to
endeavor to divert and use water in compliance with the water rights as recorded.

4. That pursuant to the Agreement and Consent Order, Gem Valley was required to
immediately install and maintain measuring devices acceptable to the department on each
diversion facility authorized under water rights No.s 13-02259, 13-07165, 13-07261, and
13-07198 and on the system that carries canal water to commingle with ground water for
the “south system” as described in Transfer No.s 4703, 4704, and 4705.

5. That pursuant to the Agreement and Consent Order, Gem Valley was required to

pay a civil penalty of $1000.00 if it failed to comply with the terms of the Agreement and
Consent Order.

A A P am A L
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6. That based on investigation by department staff, Gem Valley has not installed or
maintained measuring devices on any of the diversion facilities authorized under those
water rights and transfers identified under Finding of Fact No. 3 above.

7. That Gem Valley has for the past three irrigation seasons commingled surface
water with ground water from a well located in the SENW of Section 29, T9S, R40E,
B.M., and thereby used ground water on lands not authorized by those water rights and
Transfers identified in Finding of Fact No. 4, :

8. That on October 10, 1996, staff from the Idaho Department of Water Resources
found and documented that Gem Valley had diverted water from a well located in the
SWSW of Section 20, T9S, R40E, B.M.,, for use on lands that were not authorized by
water rights held by Gem Valley.

9. That the Watermaster of Water District 13-T that was duly elected and appointed
during 1998, reported to the Department that on July 8,1998, Gem Valley had diverted
water from the well located in the NESW of Section 20, T9S, R40E, B.M., for use on
lands that were not authorized by water rights held by Gem Valley.

10.  That Gem Valley has not endeavored to use water in compliance with the water
rights as recorded.

CONCLUSIONS OF LAW

1. Idaho Code 42-1701B(6)(a) states, in pertinent part:

...that persons determined to be in violation of section 42-351, Idaho Code, shall.

be liable for a civil penalty not to exceed:
(ii) For irrigation uses, three hundred dollars ($300) annually for each acre
irrigated, in whole or in part, by the illegal use or diversion.

2. Investigation by the department found that Gem Valley has not installed or

maintained measuring devices on the diversion facilities identified under the water rights
and transfers identified under Finding of Fact No. 4.

3. Past investigation by the department and monitoring by the water district
watermaster has shown that Gem Valley has irrigated land from diversion facilities not
authorized by water rights held by Gem Valley.

4.  Gem Valley has failed to adhere to the requirements of the law, the terms of the
Agreement and Consent Order dated July 23, 1996, and the authorized water rights as
approved by Transfer No.s 4703, 4704 and 4705.

5.  Gem Valley should pay a $1000.00 civil penalty for failure to comply with the
terms of the Agreement and Consent Order.
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6. The director should issue a Notice of Violation instructing Gem Valley to
immediately cease and desist diverting water to lands not described as a place of use as
authorized by Gem Valley’s water rights.

. e
A9 o et L BT et SRR

ORDER

PE P

IT ISHEREBY ORDERED as follows:

1. Gem Valley shall cease and desist diverting water from the diversion facilities

under Transfers 4703, 4704 and 4705, by July 8, 1998 unless and until: : ‘
.. a) Gem Valley installs measuring devices as required by the Agreement and Consent '

: | Order, and;

) ‘ b) Gem Valley configures its diversion and conveyance facilities in the SWSW of

Section 20 and in the SENW of Section 29, T9S, R40E, B.M., in a manner that is

consistent with its water rights. Specifically, Gem Valley must configure its well in

Section 29 so that ground water use from the well is limited to use on the pivot in the ?
NE1/4 of Section 29, and on 68 acres within the NESW, NWSE and SENW of
Section 29. Gem Valley must also configure its diversion in the SWSW of Section 20
so that ground water diverted from this well is not diverted to the pivots located in the
N1/2 of Section 20, the W1/2 of Section 16 as proposed by Transfer No. 5353, or the
mini-pivot located in the center of section 20.

2, For failure to comply with the Agreement and Consent Order of July 23, 1996,
Gem Valley shall pay a one thousand-dollar ($1,000.00) civil penalty to the department.
The penalty shall be paid by July 23, 1999.

3. For any future diversion of water or application of water to lands not authorized
by the water rights, transfers, or by subsequent order and decision by the department, the
water user shall pay a civil penalty of three hundred dollars ($300) annually per acre for
each acre that is irrigated and that is not in conformance with the water rights, the final
order, or subsequent decision by the department.

4, Gem Valley is entitled to a Compliance Conference with department staff if
Gem Valley submits a written request for a conference to the department within fourteen
(14) days of receipt of the Notice of Violation. The written request must describe how
Gem Valley will comply thh the law.
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5. Gem Valley shall have the opportunity to enter into a second Consent

Agreement with the Department to remedy the violation and to assure future compliance

with the laws of the State of Idaho. -

DATED this 22534y of June, 1999
NORMAN C.YO! 14,
Administrator | o
-~ ‘Water Management Division ‘
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State of Idm m
DEPARTMENT OF WATER RESOURCES

900 N. Skyline Dr., Idaho Falls, Idaho 83402-1718 - (208) 525-7161 - Fax (208) 525-7177

EASTERN REGION PHILIP E. BATT

GOVERNOR

KARL J. DREHER
December 8 ’ 1998 DIRECTOR

GEM VALLEY FARMS
C/0 CHAD NEIBAUR
1550 CENTRAL RD

BANCROFT ID 83217

RE: Application for Transfer #5353

Dear Applicant:

This office is currently in the process of advertising the
application in the Caribou County Sun on December 16 and 23, 1998.
The advertisement will be published once a week for two consecutive
weeks, and a period of ten days following the second publication
will be allowed for the submittal of protests.

If the application is protested, you will be sent a copy of

"the protest. The protest must be resolved before the application

is approved or denied. 1If the protest is not resolved voluntarily,

this Department will conduct a conference and/or hearing on the
matter.

Please feel free to contact this office if you have any
questions regarding this procedure.

erely,

ﬁéréld W. Jones
Water Right Supervisor

HWJ: :8¢C

~ Celebrating Our Centennial Year of Service to Idaho 1895.1995 ~
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NOTICE OF PROPOSED CHANGE OF A WATER RIGHT
NO. T5353

Notice is hereby given that Gem Valley Farms, C/0 Chad
Neibaur, 1550 Central Rd, Bancroft ID 83217, has applied to the
Department of Water Resources to change the place of use of the
waters of a groundwater source. The rights sought to be changed
are evidenced by licenses and recorded as follows:

Licenses No.: 13-02259 Source: Groundwater
Amount: 2.10 cfs Priority: 08/05/1963
Point of Diversion: NENW SEC 20 T09S R4OE, CARIBOU COUNTY
The water is used for irrigation of 154 acres from 4/15 to
10/15 within SEC 20 T09S R40E, B.M.

Licenses No.: 13-07198 Source: Groundwater
Amount: 1.66 cfs Priority: 06/20/1977
Point of Diversion: NENW SEC 20 T09S R40E, CARIBOU COUNTY
The water is used for irrigation of 110 acres from 04/15 to
10/15 within SEC 20 T09S R40E, B.M.

TO BE CHANGED AS FOLLOWS:

The applicant intends to change the place of use for part of

-this farm. The pivot in the NE 1/4 of SEC 20 will not be used and

a pivot in the S1/2 NW1/4 and N1/2 SW1/4 SEC 16 T09S R40OE will be
used instead.

Any protests against approval of the proposed changed must be
filed with the Idaho Department of Water Resources, 900 N Skyline
Dr. Ste A, Idaho Falls, ID 83402, together with a protest fee of
$§25 on or before January 4, 1999. The protestant must also send a
copy of the protest to the applicant.

KARL, J. DREHER
Director

Published in the Caribou County Sun on December 16 and 23, 1998.
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State of Id{hn | m

DEPARTMENT OF WATER RESOURCES
900 N. Skyline Dr., Idaho Falls, Idaho 83402-1718 - (208) 525-7161 - Fax (208) 525-7177

EASTERN REGION PHILIP E. BATT
GOVERNOR

KARL J. DREHER
December 8, 1998  RECTOR

CARIBOU COUNTY SUN
PO BOX 815
SODA SPRINGS ID 83276

Dear Publisher:

Enclosed you will find a legal notice which we wish to have
published on the dates indicated in your newspaper. If you

cannot publish the notice on the proposed dates, please contact
us immediately.

An affidavit of publication must be submitted to the Department
along with the publication bill. Your cooperation is '
appreciated.

Please send the affidavit of publication and publication billing
‘to this office before JANUARY 4, 1999.

Respectfully submitted,

—

arla Cox
cretary

nc.

~ Celobrating Our Centennial Year of Service to Idaho 1805.1995 ~
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RECEIVED
JAN 1 9 iuey

Department of Water Resource:

Eastern Reqion

riCHANGE OF A
'WATER RIGHT |
o No. T5353

i Notice i§: hereby given that Gem

| .Vailley 'Farms, clo Chad - Neibaur,’

s1550 Centrpl Road Bancroft ID
,833217 “has’", apphed - the!
%Dépaftment of Water Resources tof
Fchange ‘the pldée of use’ ‘of - ‘the:
wéters" of:a; groundwater source.
iThc nghts sought to be changed ar_e
evrdenced by 11¢enses and recorded

‘;,

. Amount: 2.10.cfs
t;»épnomy 8/5/1963 i

1 ;xThe water is’ usedtfor 1mgatron
off 154  actes. _from -4/15 to!:10/15:
"\\{xﬂun SEC 20 T09S R40E, B M,

"ofSIIO acres. from 4/15 to 10/154
rawr‘thm SEC 20 T09S R40E, BM. -,
70 BE CHANGED'AS

‘ aThe apphcant mtends to. change4
the place of use:for part of this;
farm, ‘The pivot.in the'NE 1/4, of
*SEC 20 will not be used and a prOt
/in the S'1/2 NW-1/4'and ‘N'1/2 SW;
'1/4 SEC.,16 ‘T09S R40E wrll be'
tused mstead '

"Any protests against approval of
the proposed‘change ‘must ' bé:filed:
{with . the ‘Tdaho* Department of,
‘Water Resources, 900 Notth
:Skyline Drivé; Sté."A, Tdaho Falls;
.ID'83402, together with a protest
‘fee of $25 on-or-before January 4,
1999 ‘The protestant miust also send
a copy of the protest to the_appll-

f?z&:‘ ;,Dlrector g
Publrshed in the Canbou County
‘Sun on Dec. 17 and 24, 1998 FHy

Lt
LA

Affidavit of
Publication

County of Caribou
State of Idaho 55

Mark Steele

being first duly sworn on his
oath, states:

That he is Publisher

of the Caribou County Sun, a
newspaper of general circula-
tion in Caribou County, Idaho,
published weekly at Soda
Springs in said County that said
newspaper has been published
in said County uninterruptedly
and continuously for over sev-
enty-eight consecutive weeks,
prior to the first publication of
the annexed notice or advertise-
ment;

That the annexed notice was
published as per clipping at-
tached in the regular and entire
edition of said newspaper and
not in any supplement thereof

for — 2 successive weekly
issues thereof, the date of the
first publication being the

17th day of
December , 1998

The date of the last publication
being the _ll*Lh___ day of

December 19.98
On this _131‘.hday of January
intheyearof 1999 before

me, a Notary Public, personally
appeared

known or identified to me to be the
person whose name subscribed to
the within instrument, and being
by me first duly sworn, declared
that the statements therein are
true, and acknowledged to me that
he executed the same.

My commission expires:

March (1, 2000
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MEMORANDUM

TO: Files 13-02259 & 13-07198C
o~

FROM: Pam Skaggs/State Office

SUBJECT: Transfer 5353

DATE: June 30, 1999

N K | - Transfer 5353 changes the place of use under Rights 13-02259 and 13-07198C creatinga b E
' : common permissible place of use. The applicant is moving an existing pivot to more : . ‘
_efficiently use the water to grow seed potatoes.

Watermaster of Water District 13T has recently changed and region staff are pursuing . -
watermaster comment from the new watermaster. The approval will be held until the B L
comment is received. '

Recommended conditions include watermaster control, measuring device & controlling
works, no construction of a new well, permissible place of use and combined right limits,
acres removed from irrigation under these rights, surface & groundwater commingling
requirements, irrigation overlap and standard transfer conditions.
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!WATER DISTRICT:

2085257177

7

IDWR EASTERN : PAGE 82

. APPLICATION FOR TRANSFER OF
WATER RIGHT NO. &332

i3

' WATERMASTER: R AlG SHuteR

RECEIVED'
JUL 2 3 1998

Dopartmant of Water R
Fastorn Reglon“w foos

K

Il oaTes__ £ -R4-97

.HAS THIS WATER RIGHT(S) BEEN DELIVERED WITHIN THE LAST FIVE YEARS?
- o

I} cormmnrs

i

f r

ili

NG _commenT S

H
.

: I do pndorse approval of this change.

I do pot endorse approval of this change.
I recommend the following conditions of approvalt

BN




PREORD2.DOC R

Responding to Preliminary Orders Issued
by the Idaho Department of Water Resources

The Idaho Department of Water Resources (Department) issues water right permits, licenses, and
transfers as preliminary orders pursuant to section 67-5243, Idaho Code. A_preliminary order

can_and will become 2a final order without further action of the department unless a party
petitions for reconsideration or files an exception and/or brief as further described below: - -

PETITION FOR RECONSIDERATION

Any party may file a petition for reconsideration of a preliminary order with the Department
within fourteen (14) days of the service date of the order. The Department will act on a petition
for reconsideration within twenty-one (21) days of its receipt, or the petition will be considered
denied by operation of law. See section 67-5243(3), Idaho Code.

EXCEPTIONS AND BRIEFS

Within twenty-one (21) days after (a) the service date of a preliminary order, (b) the service date
of a denial of a petition for reconsideration from this preliminary order, or (c) the failure within
twenty-one (21) days to grant or deny a petition for reconsideration from a preliminary order, any
party may in writing support or take exceptions to any part of a preliminary order and may file
briefs in support of the party’s position on any issue in the proceeding. Otherwise, a preliminary
order will become a final order of the Department.

If any party appeals or takes exceptions to a preliminary order, opposing parties shall have
twenty-one (21) days to respond to any party's appeal. Written briefs in support of or taking
exceptions to the preliminary order shall be filed with the Department. The Department retains

the right to review the preliminary order on its own motion.

ORAL ARGUMENT

If the Department grants a petition to review a preliminary order, the Department shall allow all
parties an opportunity to file briefs in support of or taking exceptions to the preliminary order and
may schedule oral argument in the matter before issuing a final order. If oral arguments are to be
heard, the Department will within a reasonable time period noiify each party of the place, date and
hour for the argument of the case. Unless the Department orders otherwise, all oral arguments
will be heard in Boise, Idaho.

Page 1
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CERTIFICATE OF SERVICE

All exceptions, briefs, requests for oral argument and any other matters filed with the Department

in connection with a preliminary order shall be served on all other parties to the proceedings in
accordance with Rules of Procedure 302 and 303.

FINAL ORDE
The Department will i issue a final oorder within ﬁﬁy-sxx (56) days of receipt of the written briefs,
.oral argument or response to briefs, whichever is later, unless waived by the parties or for good
cause shown. The Department may remand the matter for further evidentiary hearings if further

factual development of the record is necessary before issuing a final order. The department will
serve a copy of the final order on all parties of record.

Section 67-5246(5), Idaho Code, provides as follows:

Unless a clifferent date is stated in a final order, the order is effective fourteen (14) days after its
issuance if’ a party has not filed a petition for reconsideration. If a party has filed a petition for
reconsideration with the agency head, the final order becomes effective when:

(a) the petition for reconsideration is disposed of; or

(b) the petition is deemed denied because the agency head did not dispose of the petition
within twenty-one (21) days.

APPEAL OF FINAL ORDER TO DIS COURT
Pursuant to sections 67-5270 and 67-5272, Idaho Code, if this preliminary order becomes final,

any party aggrieved by the final order or orders previously issued in this case may appeal the final
order and all previously issued orders in this case to district court by filing a petition in the district

_court of the county in which:

i. A hearing was held,
ii. The final agency action was taken,
ili. The party seeking review of the order resides, or

iv. The real property or personal property that was the subject of the agency action is
located.

The appeal must be filed within twenty-eight (28) days of this preliminary order becoming final.

See section 67-5273, Idaho Code. The filing of an appeal to district court does not xtself stay the
effectiveness or enforcement of the order under appeal.

Page 2
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State of Idalm '

DEPARTMENT OF WATER RESOURCES
1301 North Orchard Street, P.O. Box 83720, Boise, Idaho 83720-0098

Phone: (208) 327-7900 FAX: (208) 327-7866

July 27, 1999 DIRK KEMPTHORNE

GOVERNOR

KARL J. DREHER
DIRECTOR

WAYNE WADDOUPS
WATERMASTER

1216 BAILEY CK CIR
SODA SPRINGS ID 83276

RE: TRANSFER OF WATER RIGHTS 13-02259/13-07198C
(Transfexr 5353)

Dear Wayne:

Enclosed is a copy of the recently approved Transfer of
Water Right for the above referenced water rights (Transfer
5353) in the name of Gem Valley Farms, c/o Chad Neibaur.
Also enclosed is a copy of the reviewers notes.

If you have any questions, please call me at 208-327-7955.

S:anerely,

L GLEN SAXTON, Chlef
Water Allocatlons Bureau

LGS:klt

Enclosures
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? State of IdaD p"

DEPARTMENT OF WATER RESOURCES

1301 North Grchard Street, P.O. Box 83720, Boise, Idaho 83720-0098
Phone: (208) 327-7900 FAX: (208) 327-7866

July 27, 1999 DIRK KEMPTHORNE
GOVERNOR

KARL J. DREHER
GEM VALLEY FARMS DIRECTOR

C/0O CHAD NEIBAUR
1550 CENTRAL RD
BANCROFT ID 83217

RE: TRANSFER OF WATER RIGHTS 13-02259/13-07198C (Transfer 5353)

Dear Mr. Neibaur:

? Enclosed is the copy of your approved Transfer of Water Right for the
above referenced water rights (Transfer 5353). Please be sure to
thoroughly read the Conditions and Remarks listed on the transfer.
Also, please be advised that the accompanying transfer approval
should be considered and treated as a preliminary order of the
department issued pursuant to section 67-5243, Idaho Code. Enclosed
are instructions for responding to Preliminary Orders if you are in
disagreement with the approved transfer.

Please note that as of July 1, 1996, water right owners are required
to report any change of water right ownership and any change of o
; mailing address of the owner of a water right to the department. -
; Notice of the change must be provided to the department within 120
; days of the change. Change reporting forms are available from any
s office of the department.

% Please feel free to contact the department if you have questions.

Sinc¢erely,
ﬂn. GLEN SAXTON, Chief

Water Allocations Bureau

LGS:klt

Enclosures
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CERTIFICATE OF MAILING

I hereby certify that on the 27th day of July, 1999 I mailed'é
true and correct copy, postage prepaid, of the foregoing TRANSFER
APPROVAL to the person(s) listed below:

RE: TRANSFER OF WATER RIGHTS 13-02259/13-07187C (Transfer 5353)

GEM VALLEY FARMS
'C/0 CHAD NEIBAUR
1550 CENTRAL RD
BANCROFT ID 83217

Kari Lyn? Townsend
Secretary




Page — oo A3 STATE OF IDAHO g » c
Wil ARTMENT OF WATER RESOUFE %s st ”‘°‘55i—_--

RECEIVE DAPPLICATION FOR TRANSFER JF WATER RIG
FEB 1 4 2000 PART 1

20
Dengdmec's et zem_ Yoty Fappc Fo Chaot Meibaus 20 (48. 03
Post Oftice address 550 ev\.’h a\ (Ramcwﬂ‘ 'j:nL ?324'7

A. PURPQSE OF TRANSFER
1. [0 Change point of diversion lB%dd diversion point(s) E/Change place of use

0 Change nature of use O Change period of use E'{ Other E Mﬁ&_ﬂk\i.&g_g{ ufe

2. Describe the reason for the proposed changes 85& aldis\ o fel risseble D[WM.L
Cr OV Gwn, =} \. \ 2 z@?\c.ge.n’\'h oo \/\\q‘»\_e,r Vq,\nu'cL C‘I'op

8. DESCRIPTION OF RIGHT(S) OR PORTION THEREOQF, AFTER THE REQUESTED CHANGE

1. Right Number Priocity Amount Nature Period of Use
{cis/ac-}t) ol Use
13-0225%  8/is/1q.3 2.0cfs | Treiepmon $/g o 19/t
(3-07148¢  L{20/14T bl "TRRAGHmMoL o "
: to
|- 132008 o4few/e1T _3iedh  TERGmenw  _Yhs o 0
| 3 ~67261 0%/1e/1919 2.00cfs . o
3-69BR 6/20/1a17 _O.bkcts N (" o b
to
to

acre-feet per annum,

2. Total amount of water being transferred M_SF.L cubdlc feet per second and/or

3. Source of water (S ROUN DUWIMER. tributary to
4, PoToKs) of Diversion:

Lot Ve e Yo ]Sec.| Twp.| Rge. County Local namae for diversicn
NE | Nw|20 [qs [408] Coriloon (Two WELLS) i
SW {SW 20 |29 |4weE|Car lbon {one were)
‘ 5. Lands irrigated or place of use: ﬁ,g H\SS.N.R & ?MCEOP Use ¥
| NE % NW % SW Y SE ,
Twp. | Rge. | Sec. P e w [ e | e w | w w | SWa | SER |NE%| N & | SW#] SE# |NEw |nw = | 5w | SE# Totals
Qs Jhoe | 16 30 {30137 |37 30 |30(30 |30 | 2&%
| i 373030127 /24
; 2o 12737 |37 (303730 |27 |37|27|37 {30 |30 5 Y2
=
) 7990
LimireD "t%%’?,.—p- Tolal acres 57 305”

*Sec e Tart {,B, ‘0' d
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Transfer No. 55

Page = a‘ of B

PART 1

6. General Information:

a. Description of diversion system %bt ij/f/lé , iP I'Vo-/'r , /M hJ/I:\ el

b. Are the lands from which you propose to transfer the water right subject to any liens, deeds of trust, mortgages, or

contracts? ' . Yes No. If yes, provide a notarized statement from the holder of the lien, deed of

trust, mortgage or contract agreeing to the proposed changes.
c. Describe the affect on the land now irrigated if the place of use is changed pursuant to this transfer:

The  {omet il e ;kr?§g+gd but et QUEhY Uear Tt witl allews(he

[}
-~

Z, ¢ .

& d. Remarks: Will use e.t\s’\"ms wells \
Condikion 8: Combimed Riglds # 13-02559 (?should be 13-02254) 1 1307198 C shall not

ey ceed conldined r_o;te ot é'mgg[hm 4 3y ... Totel combe wed ‘m‘;gq’h‘gn af 2L%ac, Condbian 10

com‘c‘w..c ‘3‘0726‘. ‘3‘0‘1‘“5) i ‘3-0-" qel.Bo .o 'd Q-V.t‘eei"' m’te ‘F ‘“'eﬂ'i'h Of.t;.lz:'ﬁ’... TO“\CQ:_"!“«
. |
\w‘q_&l‘fd« 30%ac, '@.1(-6?54 S.2Hh: 858h 1 20400+ 30%ac = 573&:}
ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

This is to cerlify that | have examined Application for Transfer of Water Rights No.

And said application is hereby ____ . subject to the following limitations and conditions:

Witness my hand this day of 19

P
H
i
i
i
i
t
i
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i
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PART 2

Xy Lo il

A. DESCRIPTION OF RIGHT AS RECORDED:

Claim No. 13-02259

L e
S ALY

s e

STAGE:‘LICENSE

- DIVERSION ANNUAL
BENEFICIAL USE PERIOD OF USE RATE VOLUME

¥

RS

IRRIGATION 04/15 to 10/15 2.10 CFS 462.0 AF

BN A PN RN oS

SOURCE

i
o

GROUNDWATER

Priority: 08/05/1963

LOCATION OF POINT(S) OF DIVERSION: NENW , Sec. 20, Township 09S, Range 40E
CARIBOU County

T PR L IR R R S I A TR

PLACE OF USE: IRRIGATION
TWN RGE SEC ACRES ACRES ACRES TOTAL
09S 40E 20 NENW 38 NWNW 37 SWNW 39
SENW 40 154
Total number of acres irrigated: 154

CONDITIONS/REMARKS :

SRR

S

e
Coy
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PART 2

A. DESCRIPTION OF RIGHT AS RECORDED:
Water Right No. 13-07198C

STAGE: LICENSE

DIVERSION
BENEFICIAL USE PERIOD OF USE RATE
IRRIGATION 04/15 to 10/15 1.66 CFS
SOURCE
GROUNDWATER
Prioxity: 06/20/1977
LOCATION OF POINT(S) OF DIVERSION: NENW , Sec. 20, Township 09S, Range 40E
CARIBOU County
PLACE OF USE: IRRIGATION
TWN RGE SEC ACRES ACRES ACRES TQOTAL
09S 40E 20 NENE 29 NWNE 30 SWNE 30
SENE 21 110
Total number of acres irrigated: 110

CONDITIONS/REMARKS:

1. This permit does not authorize the construction of any new well
or the deepening or enlargement of any existing well.

2., Use of water under this water right will be regulated by the
watermaster of State Water District No. 13T.

3. The right holder shall accomplish the change authorized by this
transfer within one (1) year of the date of this approval.

4. Failure of the right holder to comply with the conditions of this
transfer is cause for the Director to rescind approval of the
transfer.

5. It is hereby ordered that Application for Transfer Nos. 4703,4704
and 4705 are approved subject to the following conditions:

1. Irrigation from the well located in the SWSW, S$20, T09S,

6. R40E,B.M. (center well) is limited to 309 acres located within
two circular pivots in the S1/2 of 820, T09S, R40E, B.M. and one
circular pivot located in the SE1/4 of Section 19, T09S, R40E,
B.M. The acreage proposed for irrigation in the SE, S19, T08S,
R40E, B.M. must be reduced by 42 acres. Irrigation from the
center well of land located in the SWSE, S19, T09S, R40E, B.M.

7. is limited to 15 acres. No land in the SESE, S19, T09S, R4(E,
B.M. may be. irrigated with groundwater or with surface watex

-




P i

Page _i of _Lz)_ | TRANS NO. %L/S

Water Right No. 13-07198C

10.
11'

12,
13.

14.
15.

16.
17.

18.

19.

20.

21.

22.

unless authorized pursuant to a valid water right. This
condition will no longer be effective, however, if conditions 14
through 18 are fully satisfied.

2. Combined Right Nos. 13-02559 and 13-07198C shall not exceed
a total combined rate of diversion of 3.76 cfs, a total combined
annual diversion volume of 792 af, nor the total combined

annual irrigation of 264 acres.

3. Combined Right Nos. 13-07165, 13-07261 and 13-07198B shall
not exceed a total combined rate of diversion of 5.12 cfs, a
total combined annual diversion volume of 927 af, nor the total
combined irrigation 309 acres.

6. Prior to diverting water under these transferred water
rights, totalizing measuring device and lockable controlling
works of a type approved by this Department shall be maintained
on each of the diverting works in a manner that will provide the
watermaster suitable control of the diversion.

7. Surface water shall not be commingled with groundwater
unless the groundwater and surface water diversions are measured
separately as approved by the Department.

8. These rights when combined with all other rights shall
provide no more than 0.02 cfs per acre and not more than 3.0 af
per acre for the lands above.

11. Approval of this transfer does not authorize use of canal
water on the circular system located in the NWl1l/4 of S29, T09S,
R40E, B.M. or on any other lands that are the subject of these
transfers.

12. The rate of flow diverted from the well located in the
SWSW, S20, TO09S, R40E, B.M. shall not exceed 5.12 cfs.

13. None of these transfers shall be implemented midway through
an irrigation season if implementation results in the irrigation
of a combined total acreage during the irrigation season in
excess of the irrigated acreage authorized pursuant to the
transferred water rights.

It is further ordered that, as an alternative, 351 acres
described by the applications for transfer in the S1/2 of S20,
and the SEl1/4 of 819, T09S, R40E, B.M. may be irrigated by the
well located in the SWSW, S20, T09S, R40n, B.M. only after
satisfaction of the following conditions within one year of
final approval of these transfers:

14. A well interference test is conducted for the well located
in the SWSW, 520, T09S, R40E, B.M., and for the well located in
the SENW, 829, T09S, R40E, B.M. The effect on wells owned by
Warren LLoyd, Keith LLoyd and Phil Yost muast be determined for
each well teat. The effect caused by pumping from the well
located in the SWSW, 820, T09S, R40E, B.M. cannot have a greater
effect on the protestants’ wells than pumping from the well
located in the SENW, S29, T09S, R40E, B.M.

15. A plan for the well test must be submitted to the
Department and approved prior to the tests being conducted.
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Water Right No. 13-07198C

23.

24.

25.

26.

27.

16. The well test must be conducted by a professional engineer,
professional geologist or by a person who can demonstrate
sufficient qualifications to conduct the test.
17. Written results of the well test must be distributed to the
Department and to the protestants for review.
18. The Department wl!ll issue another decision following
submittal of the written report documenting the well test. The
parties may request a hearing as provided by Idaho Code 42-
1701A.
19. If conditions 14-18 are satisfied, condition no. 3 will no
longer be effective, and combined Right Nos. 13-07165,
13-07261 and 13-07198B shall not exceed a total combined rate of
diversion of 5.12 cfs, a total combined annual diversion volume
of 1056 acre feet, not the total combined annual irrigation of
352 acres.
It is further ordered that Gem Valley may only irrigate lands
authorized for irrigation by water Right Nos. 13-07198,
13-02259, 13-07165 and 13-07261 from groundwater as described by
the water rights prior to filing of the applications for
transfer, unless and until Gem Valley submits a plan of
implementation' for the transfers and the plan is approved by the
department. The plan of implementation must insure that:
(a) The total number of acres irrigated in 1996, derived by
summing all of the acres irrigated from ground water at any
time during 1996, is limited to 808 acres; and
(b) The total number of acres irrigated in 1996 from the
center well located in the SWSW, 820, T098, R40E, B.M.,
derived by summing all the acres irrigated f£rom the center
well at any time during 1996, is limited to 309 acres or
352 acres if conditions 14 through 18 are fully satisfied.
(Condition Nos. 4, 5, 9 & 10 standard conditions; 4=068 5=R04
9=T07 & 10=T08. See approval form.)




Claim No. 13-071658

STAGE: LICENSE

BENEFICIAL USE
é IRRIGATION
SOURCE
GROUNDWATER

Priority: 04/06/1977

LOCATION OF POINT(S) OF DIVERSION:

IWN RGE_SEC
098 40E 20

CONDITIONS/REMARKS

PLACE OF USE: IRRIGATION

ACRES
NESW 40
SESW 39

ﬁ
' R o

s vo. 55U

PART 2

A. DESCRIPTION OF RIGHT AS RECORDED:

DIVERSION ANNUAL
PERIOD OF USE RATE VOLUME
04/15 to 10/15 3.12 CFs 468.0 AF

CARIBOU County

ACRES ACRES
NWSW 39 SWSW 38

Total number of acres irrigated:

SWSW , Sec. 20, Township 09S, Range 40E

156
156

At S
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8
3
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PART 2
A. DESCRIPTION OF RIGHT AS RECORDED:
Claim No. 13-07261
STAGE: LICENSE
|
DIVERSION ANNUAL )
’ BENEFICIAL USE PERIOD OF USE RATE VOLUME
‘ IRRIGATION 04/15 to 10/15 2.00 CFS 459.0 AF
OURCE
GROUNDWATER
Priority: 09/10/1979
LOCATION OF POINT(S) OF DIVERSION: SWSW , Sec. 20, Township 09S, Range 40B
CARIBOU County
PLACE OF USE; IRRIGATION
TWN_RGE SEC ACRES ACRES ACRES TOTAL
! 098 40E 19 NBSE 37 NWSE 38 SWSE 39
SESE 139 153
Total number of acres irrigated: 153
CONDITIONS/REMARKGD:
2 ‘
; i
|
/
/
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PART 2

A. DESCRIPTION OF RIGHT AS RECORDED:
Water Right No. 13-07198B

STAGE: LICENSE

DIVERSION

BENEFICIAL USE PERIOD OF USE RATE

IRRIGATION 04/15 to 10/15 0.64 CFS

SOURCE

GROUNDWATER
Priority: 06/20/1977
LOCATION OF POINT(S) OF DIVERSION: SWSW , Sec. 20, Township 09S, Range 40E

CARIBOU County
PLACE OF USE: IRRIGATION
TWN RGE SEC ACRES ACRES ACRES TOTAL
09S 40E 19 SWSE 15 SESE 27 42
Total number of acres irrigated: 42

CONDITIONS/REMARKS:

1. This permit does not authorize the construction of any new well
or the deepening or enlargement of any existing well.

2. Use of water under this water right will be regulated by the
watermaster of State Water District No. 13T.

3. The right holder shall accomplish the change authorized by this
transfer within one (1) year of the date of this approval.

4. Failure of the right holder to comply with the conditions of this
transfer is cause for the Director to rescind approval of the
transfer.

5. It is hereby ordered that Application for Transfer Nos. 4703,4704
and 4705 are approved subject to the following conditions:

1. Irrigation from the well located in the SWSW, S20, TO09S,

6. R40E,B.M. (center well) is limited to 309 acres located within
two circular pivots in the S1/2 of S20, T09S, R40E, B.M. and one
circular pivot located in the SE1/4 of Section 19, T09S, R40E,
B.M. The acreage proposed for irrigation in the SE, S19, T09S,
R40E, B.M. must be reduced by 42 acres. Irrigation from the
center well of land located in the SWSE, S19, T09S, R40E, B.M.

7. is limited to 15 acres. No land in the SESE, S19, 7T09S, R40E,
B.M. may be irrigated with groundwater or with surface water
unless authorized pursuant to a valid water right. This

&
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Water Right No. 13-07198B

9.

10.
11.

12.
13.

14.
15.

16.
17.

18.

18.

20'

21,

22,

23.

condition will no longer be effective, however, if conditions 14
through 18 are fully satisfied.

2. Combined Right Nos. 13-02559 and 13-07198C shall not exceed
a total combined rate of diversion of 3.76 cfs, a total combined
annual diversion volume of 792 af, nor the total combined

annual irrigation of 264 acres.

3. Combined Right Nos. 13-07165, 13-07261 and 13-07198B shall
not exceed a total combined rate of diversion of 5.12 cfsg, a
total combined annual diversion volume of 927 af, nor the total
combined irrigation 309 acres.

6. Prior to diverting water under these transferred water
rights, totalizing measuring device and lockable controlling
works of a type approved by this Department shall be maintained
on each of the diverting works in a manner that will provide the
watermaster suiltable control of the diversion.

7. Surface water shall not be commingled with groundwater
unless the groundwater and surface water diversions are measured
separately as approved by the Department.

8. These rights when combined with all other rights shall
provide no more than 0.02 cfs per acre and not more than 3.0 af
per acre for the lands above.

11. Approval of this transfer does not authorize use of canal
water on the circular system located in the NW1l/4 of 829, T09S,
R40E, B.M. or on any other lands that are the subject of these
transfers.

12. The rate of flow diverted from the well located in the
SWSW, 820, T098, R40E, B.M. shall not exceed 5.12 cfs.

13. None of these transfers shall be implemented midway through
an irrigation season if implementation results in the irrigation
of a combined total acreage during the irrigation season in
excess of the irrigated acreage authorized pursuant to the
transferred water rights.

It is further ordered that, as an alternative, 351 acres
described by the applications for transfer in the S1/2 of S20,
and the SEl1/4 of 819, T09S, R40E, B.M. may be irrigated by the
well located in the SWSW, S20, T09S, R40OE, B.M. only after
patigfaction of the following conditions within one year of
final approval of these transfers:

14. A well interference test is conducted for the well located
in the SWSW, S20, T09S, R40E, B.M., and for the well located in
the SENW, S29, T09S, R40E, B.M. The effect on wells owned by
Warren LLoyd, Keith LLoyd and Phil Yost must be determined for
each well test. The effect caused by pumping from the well
located in the SWSW, 820, T09S, R40E, B.M. cannot have a greater
effect on the protestants’ wells than pumping from the well
located in the SENW, 829, T098, R40E, B.M.

15. A plan for the well test must be submitted to the
Department and approved prior to the tests being conducted.

16. The well test must be conducted by a professional engineer,
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Water Right No. 13-07198B

24.

25.

26.

27.

professional geclogist or by a person who can demonstrate
sufficient qualifications to conduct the test.
17. Written results of the well test must be distributed to the
Department and to the protestants for review,
18. The Department will issue another decision following
submittal of the written report documenting the well test. The
parties may request a hearing as provided by Idaho Code 42-
1701A.
19. If conditions 14-18 are satisfied, condition no. 3 will no
longer be effective, and combined Right Nos. 13-07165,
13-07261 and 13-07198B shall not exceed a total combined rate of
diversion of 5.12 cfs, a total combined annual diversion volume
of 1056 acre feet, not the total combined annual irrigation of
352 acres.
It is further ordered that Gem Valley may only irrigate lands
authorized for irrigation by water Right Nos. 13-07198,
13-02259, 13-07165 and 13-07261 f£rom groundwater as described by
the water rights prior to filing of the applications for
transfer, unless and until Gem Valley submits a plan of
implementation for the transfers and the plan is approved by the
department. The plan of implementation must insure that:
{(a) The total number of acres irrigated in 1996, derived by
summing all of the acres irrigated from ground water at any
time during 1996, is limited to 808 acres; and
(b) The total number of acres irrigated in 1996 from the
center well located in the SWSW, S20, T09S, R40E, B.M.,
derived by summing all the acres irrigated f£rom the center
well at any time during 1996, is limited to 309 acres or
352 acres if conditions 14 through 18 are fully satisfied.
(Condition Nos. 4, 5, 9 & 10 standard conditions; 4=068 5=R04
9=T07 & 10=T08, See approval form.)

B T
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STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

APPLICATION FOR TRANSFER OF WATER RIGHT
“ PART 3 e ——

A. Draw a map or attach a USGS map Indicating the new point(s) of diversion and/or the new place of use for ﬂghls described -
In part 1. Clearly depict the land by section, townshlp and range number.
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PART 3

‘ i

| 8. CHANGES IN NATURE OF USE :

1 New Nature of Use Amount Hours/days/year Period of Use :

- (cfs/ac-ft) B —— ;

; ¢

{ to :

? ‘

to 3

’% - 2. Quantity and quality of return flows and location of discharge: ;

4

/}’ 3. Describe effects on other water uses resuiting from the proposed change: ’
:

| hereby assert that no one will be injured by such change and that the change does not constitute an enfargement in use

of the original right. The information contained in this application is true to the best of my knowledge. !

q{l mny willful misrepresentations made in this application may result in voiding its approval. %

s*‘ \QQ’ Y :.’.4’ % o

- :

§§foﬁth 2 /%Q&_, A Z LI rpiir~ o

Py Y - x 3 — (Signatufe of Applicant) P

- - H -»® : ;

$ il / C?M\ Q YIPL q(? ;

Subg ibeﬂaw\s\vo g Refore me this day of &A-g .19 . :

) [y '

"'o,' J’; .'Omb".;gv@‘# }

"" 4 TB 0? -'“ §

! L, -

5 {Notary Public)

1 - 1

My commission expires Q'" 9 3022 ;

|

| FOR DEPARTMENT USE ONLY

| Transfer contains ‘ 3 pages and attachments

} Received by . \M Date 'g“"q"qq Protest filed by ( \-{0 : ‘

’ Prelim. check M Fee J1oc™oo

Receipted by Date 19 <59 Ecrs227 ;

Published in Cax\b()‘k OJ)U/Y\“'U\ SU/V\, .

Copies of protest forwarded by

1 Pub. dates §=Pi 42& 8“’() MO@ Hearing held by Date f

: Watermaster recommendation requested on Recommended for [B’approval 0 denial
i

? :

|

| rec'd. by 2D C

Copy of transfer sent to lien holder

W
RV i \

. g . e v
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i STATE OF IDAHO d
a2 DEPARTMENT OF WATER RESOURCES i
B
’ TRANSFER OF WATER RIGHT
TRANSFER NO. 5545 ;
3 WATER RIGHT NO(S). 13-02259/13-07198C/13-07165 ¥
13-07261/13-07198B §
fe
This is to certify that: GEM VALLEY FARMS
C/0 CHAD NEIBAUR e
1550 CENTRAL RD
BANCROFT ID 83217 i
| i
has requested a change to the above captioned water right(s). This change in water
- right (s) is authorized pursuant to the provisions of Section 42-222, Idaho Code,
provided the conditions listed below are met. 3
- DIVERSION ANNUAL :
BENEFICIAL USE PERIOD OF USE RATE VOLUME 5
Right No. 13-02259 : o | 4
IRRIGATION 04/15 to 10/15 % 2,10 CFS 553.0 AF * :
Priority: 08/05/1963 S g
Right No. 13-07198C : S i
IRRIGATION 04/15 to 10/15 . * 1.66 CFS 385.0 AF * 2
Priority: 06/20/1977 . ' S i
§
Right No. 13-07165 : SRR e ;
\ IRRIGATION 04/15.to 10/15 : . ** 3.12 CFS 546.0 AF ** :
Priority: 04/06/1977 [ T R i -
Right No. 13-07261 : A o i
IRRIGATION 04/15 to 10/15 - ** 2.00 CFS ' 535.5 AF ** &
Priority: 09/10/1979 RN S 3
Right No. 13-07198B : Co :
IRRIGATION 04/15 to 10/15 ~  *% 0.64 CFS . 147.0 AF ** §
Priority: 06/20/1977 :
TOTAL: »%% 8,88 CFS 2005.5 AF *w* !
SOURCE
GROUNDWATER
LOCATION OF POINT(S) OF DIVERSION: NENW , Sec. 20, Township 09S, Range 40E
SWSW , Sec. 20, Township 09S, Range 40E
CARIBOU County
|
|
| 1
|
| - #

g

N
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: TRANSFER NO. 5545
WATER RIGHT NO(S). 13-02259/13-07198C/13-07165
13-07261/13-07198B

PLACE QF USE: IRRIGATION

TWN_RGE SEC ACRES ACRES ACRES
098 40E 16 SWNW 30 SENW 30 NESW 37
NWSW 37 NESE 30 NWSE 30
SWSE 30 SESE 30
19 NESE 37 NWSE 30 SWSE 30
. SESE 27
20 NENE 37 NWNE 37 SWNE 37
SENE 30 NENW 37 NWNW 30
SWNW 37 SENW 37 NESW 37
NWSW 37 SWSW 30 SESW 30
NWSE §

kkkk g

Total number of acres irrigated:

CONDITIONS OF APPROVAL AND REMARKS

Use of water under this right may be affected by an agreement
between the protestant and the right holder.

Use of water under this water right will be regulated by the
watermaster of State Water District No. 13T.

Prior to diversion of water under this approval, the right holder
shall provide a means of measurement and lockable controlling
works for all authorized points of diversion. The means of
measurement and controlling works must be suitable for control of
the diversions and acceptable to the watermaster.

The right holder shall accomplish the change authorized by this
transfer within one (1) year of the date of this approval.
Failure of the right holder to comply with the conditions of this
transfer is cause for the Director to rescind approval of the
transfer.

This right when combined with all other rights shall provide no
more than 0.02 cfs per acre nor more than 3.5 afa per acre at the
field headgate for irrigation of the lands above.

Two points of diversion are located within NENW, S20, T09S,

R40E,

The period of use for the irrigation described in this approval
may be extended to a beginning date of 4/1 and an ending date of
10/31 provided that beneficial use of the water can be shown

and other elements of the right are not exceeded. The use of
water before 4/15 and after 10/15 is subordinate to all water
rights having no subordinated early or late irrigation use and a
priority date earlier than the date of this approval.

Right 13-02259 is limited to the irxrigation of 158 acres within
the place of use described above in a single irrigation season.

TOTAL

254

124

421
799 hkkw
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TRANSFER NO. 5545
WATER RIGHT NO(S). 13-02259/13-07198C/13-07165
13-07261/13-07198B

v

CONDITIONS OF APPROVAL AND REMARKS

**%% 10, Right 13-07165 is limited to the irrigation of 156 acres within

i the place of use described above in a single irrigation season. s

\ *%%% 11, Right 13-07198B is limited to the irrigation of 42 acres within }

the place of use described above in a single irrigation season.

**%% 12  Right 13-07198C is limited to the irrigation of 110 acres within

the place of use described above in a single irrigation season.

**x%% 13, Right 13-07261 is limited to the irrigation of 153 acres within

the place of use described above in a single irrigation season.

* 14, Rights 13-02259 and 13-07198C when combined shall not exceed a
total diversion rate of 3.76 cfs, a total annual maximum
diversion volume of 924.0 af at the field headgate, and the
irrigation of 264 acres.

*% 15, Rights 13-07165, 13-07261 and 13-07198B when combined shall 4
not exceed a total diversion rate of 5.12 cfs, a total annual §
maximum diversion volume of 1081.5 af at the field headgate, and :

| the irrigation of 309 acres.

**% 16, The total instantaneous diversion of water from all points of 5
diversion under Transfer 5545 shall not exceed 8.88 cfs, d
nor total combined annual volume of 2005.5 af, nor the
irrigation of 573 acres.

17. This approval does not authorize the construction of any new well
or the deepening or enlargement of any existing well.

18. Surface water shall not be commingled with groundwater unless the i
groundwater and surface water diversions are measured separately :

1 as approv% the Department.
i —
Dated this i day of W , 206 o

F oSS

Chief, Water Allocation Bureau




AR

; R
e e

.'\.
by
gl

fre

s

WRO631NP

WATER RIGHT MO,

13-02259
X13-02259

------------------------------------------------------------

13-02259

NAME

GEM VALLEY FARMS
GEM VALLEY FARMS

GEM VALLEY FARMS

IDAHO DEPARTMENT OF WATER RESOURCES

PREFIX/SPLIT QUERY

OWNER PRIORITY DATE STG/STS

c 08/05/1963
c 08/05/1963

c 08/05/1963

L/
L/

N

SOURCE . USE DESC

GROUNDWATER IRR
GROUNDWATER + IRR

--------------------------

GROUNDWATER IRR

DATE: 05/05/00
TIME: 09:49:03
PAGE: 1

SYSTEM

u:,ri.;u sezined,
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NOTICE Or PROPOSED CHANGE OF A WATLK RIGHT
NO. T5545

Notice is hereby given that Gem Valley Farms, c/o0 Chad Neibaur, 1550 Central Rd,
Bancroft ID 83217, has applied to the Department of Water Resources to add a point of
diversion, to change the place of use and to establish permissible place of use of a groundwater
source. The rights sought to be change are evidenced by licenses and recorded as follows:

License No.: 13-02259 Source: Groundwater
Amount: 2.10 cfs Priority: 08/15/1963
Point(s) of Diversion: NENW SEC 29 T09S R40E, CARIBOU COUNTY

The water is used of irrigation of 154 acres within SEC 20 T09S R40E, B.M.

License No.: 13-07198C Source: Groundwater
Amount: 1.66 cfs Priority: 06/20/1977
Point(s) of Diversion: NENW SEC 20 T09S R40E, CARIBOU COUNTY

The water is used for irrigation of 110 acres within SEC 20 T09S R40E, B.M.

License No.: 13-07165 Source: Groundwater
Amount: 3.12 cfs Priority: 04/06/1977
Point(s) of Diversion: SWSW SEC 20 T09S R40E, CARIBOU COUNTY

The water is used for irrigation of 156 acres within SEC 20 T09S R40E, B.M.

License No.: 13-07261 Source: Groundwater
Amount: 2.00 cfs Priority: 09/10/1979
Point(s) of Diversion: SWSW SEC 20 T09S R40E, CARIBOU COUNTY

The water is used for irrigation of 153 acres within SEC 19 T09S R40E, B.M.

License No.: 13-07198B Source: Groundwater
Amount: 0.64 cfs Priority: 06/20/1977
Point(s) of Diversion: SWSW SEC 20 T09S R40E, CARIBOU COUNTY

The water is used for irrigation of 42 acres within SEC 19 T09S R40E, B.M.

TO BE CHANGED AS FOLLOWS:

The applicant intends to establish a permissible place of use of 799 acres of which only
573 acres can be irrigated in any one year. The places of use will be the S 4 NW ¥, N ¥: SW
% and SE % SEC 16; SE % SEC 19; N 2 and SW YSEC 20 T09S R40E.

Any protests against approval of the proposed change must be filed with the Idaho
Department of Water Resources, 900 N Skyline Dr., Idaho Falls, ID 83402, together with a
protest fee of $25 on or before September 20, 1999. The protestant must also send a copy of
the protest to the applicant.

KARL J. DREHER
Director

Published in the Caribou County Sun on September 1 and 8, 1999.
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State of Idaho

DEPARTMENT OF WATER RESOURCES
900 N. Skyline D, Suite A, Idaho Falls, Idaho 83402-1718 - (208) 525-7161- Fax (208) 525-7177

EASTERN REGION DIRK KEMPTIHORNE
GOVERNOR
e KARL J. DREHER
August 25, 1999 . DIRECTOR
CARIBOU COUNTY SUN
PO BOX 815
SODA SPRINGS ID 83276
Dear Publisher:

Enclosed you will find a legal notice which we wish to have published on the dates indicated
in your newspaper. If you cannot publish the notice on the proposed dates, please contact
us immediately.

An affidavit of publication must be submitted to the Department along with the publication
bill. Your cooperation is appreciated.

Please send the affidavit of publication and publication billing to this office before
September 20, 1999.

Respectfully submitted,

%

tharla Cox
dministrative Assistant

Enc.

~ Colebrating Our Cantennial Year of Servica to Idaho 1895.1995 ~



&

o “
State of Idaho '

DEPARTMENT OF WATER RESOURCES
900 N. Skyline Dr., Suite A, Idaho Falls, Idaho 83402-1718 - (208) 525-7161- Fax (208) 525-7177

EASTERN REGION DIRK KEMPTHORNE
GOVERNOR
RARL L DREHER
August 26, 1999 . DIRECTOR
3 CRAIG SHULER

WATERMASTER #13-T

255 W 4™ SOUTH

SODA SPRINGS ID 83276

RE: Application for Transfer #5545
Dear Craig:

Please find enclosed a copy of the above referenced application. Please review the application
and submit any comments you may have to our Department by September 20, 1999.

If you have any questions, please feel free to contact us.
Thank you for your cooperation in this matter.

Respectfully submitted,

Yo

Harold W. Jones
Water Right Supervisor

HWJ:sc

enc.

~ Celobrating Our Centannial Yoar of Service to Idaho 1895.1995 ~
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| State of Idaho |

DEPARTMENT OF WATER RESOURCES
900 N. Skyline Dr., Suite A, Idaho Falls, Idaho 83402-1718 - (208) 525-7161- Fax (208) 525-7177

‘ EASTERN REGION DIRK KEMPTHORNE
GOVERNOR
August 30, 1999 KARL J. DREHER

’ DIRECTOR
GEM VALLEY FARMS

% C/O CHAD NEIBAUR

1550 CENTRAL RD

’ BANCROFT ID 83217

RE: Application for Transfer #5545
Dear Applicant:

; This office is currently in the process of advertising the application in the Caribou
County Sun on September 1 and 8, 1999. The advertisement will be published once a week for
two consecutive weeks, and a period of ten days following the second publication will be
allowed for the submittal of protests.

If the application is protested, you will be sent a copy of the protest. The protest must
be resolved before the application is approved or denied. ‘If the protest is not resolved
voluntarily, this Department will conduct a conference and/or hearing on the matter.

L TN ALY £ O A A

! Please feel free to contact this office if you have any questions regarding this procedure.

cerely,
o ! Clj!

Harold W. Jones
Water Right Supervisor

A SRR T S

S ATV, i O

¢ HWJ::sc

! ~ Celobrating Our Centennial Year of Service to Idaho 1895.1005 ~
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State of Idaho |

| DEPARTMENT OF WATER RESOURCES
900 N. Skyline Dr., Suite A, Idaho Falls, Idaho 83402-1718 - (208) 525-7161- Fax (208) 525-7177

EASTERN REGION DIRK KEMPTHORNE
t GOVERNOR ’
September 22, 1999 KARL J. DREHER
DIRECTOR
WARREN P LLOYD
1475 MOUNTAIN RD
BANCROFT ID 83217

RE: Application for Transfer No. 5545 for Gem Valley Farms

Dear Protestant:

This letter acknowledges receipt of the protest filed by you against the above
referenced applications for transfer. The following are the principle items considered by
the Department at a conference and/or hearing in either approving or denying an
application for transfer:

1. Are other water rights injured by the transfer?

2, Does the change constitute enlargement in the use of the original right?

3. Is the change consistent with the conservation of water resources within the
state of Idaho?

4. Does the change conflict with the local public
interest?

The protestant must be prepared to present proof of the allegations involving one or
more of the items. You will be notified at a later date as to the time and place set for
conference and/or hearing.

In addition, Rule 302 of the Department's Rules of Procedure requires a protestant
to send a copy of the protest to the applicant in question. The address is as follows:

GEM VALLEY FARMS
C/O CHAD NEIBAUR
1550 CENTRAL RD
BANCROFT ID 83217

~ Celebrating Our Centennial Year of Service to Idaho 1895.1995 ~




Page 2
If we may be of further assistance, please contact us.

Respectfully submitted,

(.

HAROLD W. JONES
Water Rights Supervisor

HWJ:sc

cc: IDWR - State Office

T,
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? State of Idaho

DEPARTMENT OF WATER RESOURCES
900 N. Skyline Dr., Suite A, Idaho Falls, Idaho 83402-1718 - (208) 525-7161- Fax (208) 525-7177

EASTERN REGION DIRK KEMPTHORNE

GOVERNOR

September 22, 1999 KARL 1. DREHER
DIRECTOR

GEM VALLEY FARMS

C/O CHAD NEIBAUR

1550 CENTRAL RD

BANCROFT ID 83217

RE: Application for Transfer No.: 5545
Dear Applicant:

Enclosed please find copies of the protests filed against the above referenced
application for transfer of a water right. You should be aware that the following are the
items we can consider at a conference and/or hearing in either approving or denying an
application for transfer:

1) Are other water rights injured by the transfer?

2) Does the change constitute enlargement in the use of
the original water right?

3) Is the change consistent with the conservation of water
resources within the state of Idaho?

4) Does the change conflict with the local public
interest?

The applicant must be prepared to present evidence and/or testimony addressing
each of the four items should an additional hearing be necessary. You will be notified at a

L

later date as to the time and place set for conference and/or hesring.

If we may be of further assistance, pleasc contact us.

Water Rights Supervisor
HWJ:sc

cc: IDWR State Office

-~ C'c/abraling Our Cantennial Year of Servica to Idaho 1895.1095 ~




e Notice is hereb ven lhat R CA'RIB

'Valley ‘Farms;" dg“%had Nent(»mf' #SEC.20-T09§: VMB' Oﬁj
1550 Central‘Road; Banéroft, ID - |
83217, has apphed to the Depart-.
ment of Water: Resoum toadda’ -
point of dwetsion :to_‘change- the -
place ‘of ‘tise“and to’ establish per- -
missible place of use of a ground- <
water source. The rights sought to .. :
be_changed are evidenced by '

licenses and-recorded as follows: _
License No.: 13-02259
Soume Groundwater
* Amount: 2:10'cfs -
- " Priority; 8/15/1963 -

'Point(s) of chmion. NENW
SEC 20 T09$ R4OB. CARIBOU -

COUNTY - -

RECEIVED
0CT 1519399

Department of Water Resourcos
Eastarn Roglon

‘the Caribou County Sun, - .}

._.-ipnonty 4/6/1977 3
-Point(s)  of Dwerslo

.,.swsw‘f»

‘COUNTY . .
The water is used for unganon‘

- of 156 acres thhln Sec 20 'm9$

R4OB, BM.’

Lxccnsc No.: 13-07261
.Source; Groundwater LR
'Amount: 2,00 cfs ,‘;,‘_, :7
" Priority: 9/10/79 *
~+Point(s)- of vaemon. SWSW
SBC 20 TO9S R4OE. CARIBOU
COUNTY

v -

" 1 iiThe water is. used for irhgati
’ for 153 acres within SEC 19 '1‘098
R40E,BM. . . =N
License No.: 13-071988
-Source: Groundwater- . ??’ﬁ:t
"Amount: 0.64 cfs .. ,
Priority: 6/20/77. e

Point(s) of Diversion: SWS
SEC 20 T09S RAQE, CARIB

COUNTY. & C
*The water is, used for. in'igati
gt

of 42 acres within SEC. 19
R4OB. B.M. . )

m BE CH A H’QED A s . 0[

JFOLLOWS:

The. -applicant intends to esta‘bo
lish a permissible place of use of
799 acres of which only 573 acres
can be irrigated in_any one year.
The places of use willbe the S 112
NW:1/4; N 1/2:SW 1/4 and SE1/4
SEC 16; SE 1/4 SEC 19; N lIZand
SW 1/4 SEC 20 T09S R40E. .

Any protests against approval of
the proposed change must be ﬁlbd
with "the Idaho Department 'of
Water . Resources, , 900 - North
Skyline Drive, Idaho Falls, }D
83402, together with a protest
of $25 on or before September 20,

'1999. The protestant must also send

Jq.copy. of the prptest to the app i,
.cant,

(s) KARLJ, DREHER -..”.
. Director ;
Published Sept, 2 and 9, 1999 in’

3(
a0

Affidavit of
Publication

County of Caribou
State of 1daho 5§

Mark Steele

being first duly sworn on his
oath, states:

That he is Publisher

of the Caribou County Sun, a
newspaper of general circula-
tion in Caribou County, Idaho,
pubhshed weekly at Soda
Springs in said County that said
newspaper has been published
in said County uninterruptedly
and continuously for over sev-
cntycnght consecutive weeks,
prior to the first publication of
the annexed notice or advertise-
ment;

That the annexed notice was
publlshed as per clipping at-
tached in the regular and entire
cdition of said newspaper and
not in any supplement thereof

for 2 successive weekly
issues thercof, the date of the
first publication being the

2nd day of
__ September , 1999

The date of the last publication

being the _9_th__ day of

—September ., 1999..
On this 13th day of October

in the year of 1999 _ pefore

nown or identified to me to be the
person whose name subscribed to
the within instrument, and being
by me first duly sworn, declared
that the statements therein are
true, ond acknowledged to me that
he exectited thie same. 1

My commission expires:

March 11, 2009
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State of Idaho

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, P.O. Box 83720, Boise, Idaho 83720-0098
Phone: (208) 327-7900 FAX: (208) 327-7866

November 29, 1999 D'RKG%E,‘E’{PEB’ERNE
Warren P. Lloyd ' AR EeTOR
1475 Mountain Rd

Bancroft, ID 83217

Re: Your Correspondence of November 12, 1999 regarding Gem Valley Farms Water Transfer
No.s 4703, 4704 and 4705.

Dear Mr. Lloyd,

The Department received the atove referenced letter addressed to Mr. Dreher on November
15th. Both Mr. Dreher and Mr. Young have reviewed your letter and asked that I provide a
response since I have worked with the issues that you have raised.

I think that you know by now that the Department issued a Notice of Violation (NOV) to Gem
Valley Farms earlier this year for failure to comply with certain conditions of their approved
transfers and/or failing to use water in a manner consistent with its water rights. I believe I
discussed this matter with you recently and that the watermaster, Craig Shuler, also discussed
this subject with you. For your benefit, I have included copies of the NOV and the subsequent
Agreement and Consent Order entered into between Gem Valley Farms and the Department. |
believe a review of these documents will address some of your questions. I will also address
your questions individually in the order presented by your letter.

1) Acreage for irrigation in the S1/2 of Section 19, T9S, R40E, has not been reduced by 42 acres.

Your observation regarding the 42 acres is correct when comparing water rights place of
use descriptions with actual irrigated acreage. Department staff and the local watermaster
investigated this matter as early as 1996. This particular concern is one of the reasons
IDWR issued the NOV to Gem Valley this year and required Gem Valley to file new
transfer applications. Gem Valley has explained since the 1996 irrigation season that it did
not accomplish the 1996 transfers as originally planned or approved. Specifically, Gem
Valley acquired surface water canal shares and has been using that water on the SE1/4 of
section 20, T9S R40E, rather than using ground water from the well in the SWSW of
section 20 as approved by the transfers. Gem Valley reasoned that the non-application of
ground water to the SE1/4 would enable it to irrigate the additional 42 acres in section 19
along with the existing pivots and several corners in the SE1/4 of section 19 and the SW1/4
of section 20. The approved transfers limited Gem Valley to irrigation of no more than 309
acres from the well in the SW1/4 of section 20. Gem Valley has argued, and IDWR agrees
that Gem Valley has actually been irrigating fewer than 309 acres from the well in the
SW1/4 of section 20. This fact alone however does not mean that Gem Valley is
authorized to use ground water on lands not identified in their transfers or water rights. As
aresult, IDWR has required Gem Valley to file new water right transfer applications to
correct the place of use discrepancies. Gem Valley did file a water right transfer this




summer in order to correct this place of use discrepancy. IDWR notes that you have filed
protest against this transfer.

2) A new well has been constructed.

This observation is also correct. This matter was also addressed in the Department’s NOV.
It is our understanding that under the original transfers, Gem Valley had intended to replace
a well in the NW1/4 of section 20, T9S, R40E. Due to problems in constructing the new
well and further problems with yield from that new well, Gem Valley ended up using both
the old and new wells in 1999. Gem Valley did not have authorization under its water
rights to use both wells at this location. This was considered a violation under the IDWR
NOV. Under the Agreement and Consent Order, IDWR allowed Gem Valley to use both
wells provided that a new transfer application was filed to correct this problem. The
transfer application was filed and does attempt to correct this problem. This transfer is
included in the same transfer that you have protested.

3) Totalizing measuring device and lockable controlling works have not been installed.

Gem Valley’s transfer applications approved in 1996 did include requirements to install
measuring devices and lockable controlling works. The lack of measuring devices on a few
wells was also an issue raised by the NOV. Through the Agreement and Consent Order,
IDWR removed the measuring device requirements and agreed to use power records and
derivation of Power Consumption Coefficients (PCC) to estimate withdrawals from these
wells. IDWR recognizes that installation of measuring devices on these wells will require
significant plumbing modifications in order for the devices to work. The department also
recognizes that flow meters in this area tend to either fail or not be maintained by owners. I
note in particular that your own measuring device has not worked over the past one or two
seasons. Moreover, if the wells are restricted to the correct places of use and not
commingled or tied in with other wells or sources of water, then the devices do not provide
any significant monitoring advantages over use of power records and monitoring made by the
watermaster.

The removal of measuring device requirements for Gem Valley’s well in section 29, T9S
RA40E, is contingent on Gem Valley making certain modifications of that well in order to use
a PCC and power records to estimate water use at that well. The water district watermaster
installed a lock on the power supply of that well on about July 30, 1999 to prevent further use
of ground water from that well since Gem Valley had not accomplished the configuration
changes by July 30. Gem Valley has agreed to pursue the configuration changes and have
them implemented prior to the next irrigation season.

Under the Agreement and Consent Order, the department during 1999 removed measuring
device requirements for the wells located in the ;YW 1/4 of section 20 contingent on IDWR
and Gem Valley finding a suitable method tv imeasure and/or monitor these wells. IDWR
may require installation of measuring devices next year if a suitable method is not
determined. Power records and PCC and/or some combination with time clocks may work
for these wells particularly if each well has a dedicated power meter. I do not believe the
wells had individual power meters during 1999,
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A lock was installed during 1999 on a valve and mainline that connects the well in the
SW1/4 of Section 20 to the wells or pivots in the N1/2 of section 20. It is my understanding
that the watermaster showed you this lock during a recent inspection. The department did
not feel that other locking devices were necessary other than the two described in this letter.

4) A well interference test has not been conducted for the well located in the SWSW, Section 20
and for the well located in the SENW, Section 29, T9S R40E.

The Department’s order approving Gem Valley’s transfers in April of 1996 required a well
interference test only if Gem Valley sought to irrigate a total of 351 acres in the S1/2 of
section 20 and the SE1/4 of section 19. As stated earlier, Gem Valley has not irrigated more
than 309 acres within this place of use. The well interference test therefore is not required if
Gem Valley irrigates 309 acres or less within this place of use.

At this point in time, the Department has no plans to rescind the order approving applications for
transfer no. 4703, 4704 and 4705 as you requested. Through the 1999 NOV to Gem Valley and
subsequent Agreement and Consent Order, IDWR is attempting to work with Gem Valley to
remedy certain problems that both you and IDWR recognize. The filing of a new water right
transfer application by Gem Valley is an important component of the remedy. We believe it is
more prudent to proceed with the transfer process, which includes consideration of the protests
filed by you and others.

When protests are filed against a transfer, IDWR often defers action until the applicant requests
either a pre-hearing conference or a hearing. It is my understanding that Gem Valley has not yet
requested a conference or formal hearing. Gem Valley has had sufficient time to make such a
request. I do not believe it is in the interest of the parties and other water users in the area to
further delay this matter. I am therefore forwarding a separate recommendation to administration
and the regional office to proceed with scheduling a hearing of the transfer application and
protests.

Please contact me at this office or by calling directly at 327-7864 if you have further questions
regarding this matter.

Respectfully,

' Tim Luke
Enclosure

Cc: Norman C. Young, IDWR
Harold Jones, Eastern Region
Chad Niebaur, Gem Valley Farms
Bart Christensen, Chairman, Water District 13-T Advisory Committee
Craig Shuler, Watermaster

D:AData\MS Word 97\WirDistricts\Lloyd99.doc




BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO
IN THE MATTER OF APPLICATION FOR

)
TRANSFER NO. 5545 IN THE NAME ) NOTICE OF
OF GEM VALLY FARMS ) PREHEARING CONFERENCE

The Department has scheduled this matter for a prehearing conference at 9:30 a.m. on
January 12, 2000, at the Pocatello Airport in Pocatello, ID in accordance with the provisions
of the adopted Rules of Procedure of the Department of Water Resources.

Agenda items for this prehearing conference will include:

1. Ide;xtify spokesman and/or counsel representing the protestant.

2. Review of the application.

3. Identify issues of protest.

4. Designate date for identifying witnesses.

S. Designate target date for conducting administrative hearing if resolution

is not possible during the prehearing conference.

The hearing will be conducted in a facility, which meets the accessibility requirements

of the Americans with Disabilitics Act. If you require special accommodations in order to

attend, participate in or understand the conference, please advise the Department within ten

(10) days prior to the conference.

NOTICE OF PREHEARING CONFERENCE 1
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Dated this /_’ﬁ”‘ day of December 1999.
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RONRLD D. CARLSON |
Regional Manager

I hereby certify that on the Zf ’ E day of December 1999, I mailed a true and correct
copy, postage prepaid, of this document to the applicant(s) and protestant(s) listed below:

Al oy

LA COX /
ry

CERTIFIED MAIL

Warren P Lloyd
David Lloyd
Curtis Stoddard
1475 Mountain Rd
Bancroft ID 83217

Gem Valley Farms
%Chad Neibaur
1550 Central Rd
Bancroft ID 83217

NOTICE OF PREHEARING CONFERENCE 2




t H
i '
‘; S-Eor:‘nlpjle%ﬁems 1 and/or 2 for additional services. | also wish to recelve th‘ :
}» w Complete items 3, 4a, and 4b. following services (for a. .
. » Print your name and address on the reverse of this form so that we can retum this | extra fee): i
) card to you. ,

! = Attach this form 1o the front of the mailpiece, or on the ba-k it =pace does not 1.0 Addressee's Address :
f - gzrlle 'Rolurg Recelp! I'-'ioquasled on the mailplece below the article number. 2.0 Restricted Delivery ¢
| L] del‘lavg%gm eceipt will show to whom the articls was delivered and the date Consult postmaster for fee. H
J 3. Article Addressed to: 4a, Article Number

'3 GEM VALLEY FARMS 4% Sg 3';58 Ty9£2 160

. $ CHAD NEIBAUR '

[J Registered XX Certitied
{J Express Mail O Insured .
[J Retumn Receipt for Merchandise [J COD

7. Date of Delivery

1550 CENTRAL RD
BANCROFT ID 83217

Thank you for using Return Recelpt Service.

[
Is your BETURN ADDRESS completed on the reverse side?
(4]

18
6. Signature: (Addrassee or Agent) /;Zﬁ ﬂ “(3
%/)Mv/‘? j/y e ‘ﬁ \__J

e TN g
y: (PginhNam, 8. ,Addre' eo'sM\ddress (Only if requested .
/f M A / gnd fee 1> pai :
(\ . { /‘;ji '
6. Sign rasseendr Agent) i‘? B ,;% > e —~ :
- x ..' : !\ S\ v',r‘?' : ! ‘
. 2 ps Fokn 3811, December 1994 wesefrés&a;om’/aofnestxc Return Receipt
o Lo P e e e . e e e \ ot v [ S e e NG
f .
., & SENDER: | alsowish to receiveth X
: 2 wComplets ftems 3 Bnlor 2 or additonal services. following services (for ai .- :
; § :ggrr\?py'g::: 2333 andaaddmss on the reverse of this form so that wo can rotum this | extra fee): ?; :
; a;’ . ﬁ?{:c}? l‘ls form to tha front of the mailpiece, or on the back if space does not 1.3 Addressee's Address 3
'e er"gll-ngmm Receipt Roquested® on the mailpiece below the article number. 2. [0 Restricted Delivery é \
: g [ '(11‘23 l;l:aetgm Recelpt will show to whom the article was delivered and the date Consult postmaster for fee. § :
; v @ .
. 6 i : Article Number o
1 © 3. Article Addressed to: 4a. Q
! g WARREN P LLOYD Z 555 922 159 Ej
' 2 DAVID LLOYD 4b. Service Type 5.
' £ CURTIS STODDARD . O Registered RKCortled &
'@ 1475 MOUNTAIN RD O Express Mail O insured 2
' BANCROFT 1D 83217 ' O Return Receipl for Merchandise [J COD “;,f ‘
i L 7. Dafe gl D Denvery 5
: - 3
l///#ﬁ AL | L7 V /7 /’/ D= AN 3
5. Received By: (Print Name) V3. ressees ddr ss (Only if requested x
/s pai «
’i& z
5
(=]
™
0

e e wew w m mom a

PS Form'3811, Decomber 1694 & / e ozsas ooz ~DBmestio Return Receipt




Uylﬂ':g STATES PosTaL Service First-Class Mail
e ) Scsasptage & Fees Paid
- S

Permit No, G-10

® Print your Name, address, and z|p Code in this box e

DEPARTMENT of

WATER RESOURCES
EASTERN DISTRICT OFFICE

N. SKYLINE DR,
IDAHO FALLS, IDAHO 83402

RECEIVE
TRANSFER 5545 DEC 2 N

Gupdluums: ot ‘,.x'u:,x_gtr!bl‘,i‘ce.",
Eastern Ragion

ORI

First-Class Mall
UN’""’«‘S STATES POSTAL SERVICE

s

Postage & Fees Paid
UsSPs
Permit No. G-10

o

® Print your name, address, and ZIP Code in this box @

DEPARTMENT OF WATER RESQURCES
EASTERN DISTRICT OFFICE
900 N. SKYLINE DR.
IDAHO FALLS, IDAHO 83402

RE Cr, Ve,
0 OEc 2 N
ep&””lg?nl of ts. v

~lera oot Ragg
N s n

ATTN: TRANSFER #5545

U-"ng

\

|
1
|
|
|
1
|
]
I
|
]
|
_1
b
.
|

N A e s
" ——— b ey ——— i e
; e e O,
—
[P ——




) ¢ .

State of Idaho
Department of Water Resources

1301 North Orchard Street, P.O. Box 83720, Boise, Idaho 83720-0098
Phone: (208) 327-7900 Fax: (208) 327-7866

T et 2 g g ge

e A AN TR

Date: December 17, 1999

To: NormYoung
Glen Saxton
Skip (Harold) Jones
Bart Christensen
Warren Lloyd

From: Burke Scholer

Water Distribution ;
327-5407 .

Enclosed are charts and data tables showing water level information for the Holsten
Observation Well (1999) and the Jorgensen North Well (1996-1999).

Please feel free to contact me if you have any questions about the information provided.

g g B e e

S s,
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Reading
Date

Water
Level
(in Ft.)

7/2/96!

113.9

7/11/96;

113.4

8/1/96;

112.4

6/13/97]

112.7

6/27/98!

112.65

7/13/98!

112.65

4/9/99|

113.01

6/18/99

114.55

6/23/99]

114.06

7/1/99

114.61

7/8/99!

113.07

7/15/98|

113.78

7/22/99!

112.6

7/30/991

112.34

8/13/99i

111.84

9/1/99;

115.36

9/8/99

110.95

10/9/99]

110.3

11/5/99!

110.98
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Jorgensen North Well - Water Levels
July, 1996 - Nov., 1999
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Holsten Observation Well - 1999 Data
A0004100 - T09S, R39E, SEC24, SWSENE

Reading | Water Level Reading | Water Leve! Reading | Water Leve) Reading | Water Level

Date in Ft. Elevation] Date in Ft. Elevation| 0Date in Ft. Elevation Date In Ft. Elevation
6/18 69.44] 5420.56 7/13 72.18| 5417.82 8/1 70.42] 5419.58 8127 68.45] 5421.55
6/19 69.26] 5420.74 7114 72.16| 5417.84 8N 70.431 5419.57 8/27 68.35| 5421.65
6/19 69.21] 5420.79 7714 72.15] 5417.85 8/1 70.42] 5419.58 8/28 68.34] 5421.66
6/19 69.18] 5420.82 714 72.16] 5417.84 8/2 70.37| 5419.63 8/28 68.31] 5421.69
6/20 69.16] 5420.84 7115 72.15] 5417.85 8/2 70.34] 5419.66 8/28 68.25| 5421.75
6/20 69.15] 5420.85 7115 72.16] 5417.84 8/2 704 5419.6 8/29 68.25] 5421.75
6/20 69.14] 5420.86 7115 72.23| 5417.77 8/3 7041 5419.59 8/29 68.21] 5421.79
6/21 69.06 5420.94 7/16 72.23| 5417.77 8/3 70.4] 54196 8/29 68.18) 5421.82
6/21 69.06] 5420.94 7116 72.23| 5417.77 8/3 70.42 5419.58 8/30 68.33] 5421.67
6/21 69.06] 5420.94 7/16 72.22| 5417.78 8/4 70.38| 5419.62 8/30 68.39] 5421.61
6/22 69.07] 5420.93 m7 72.19| 5417.81 8/4 70.36] 5419.64 8/30 68.28] 5421.72
6/22 69.08] 5420.92 m? 72.15| 5417.85 8/4 70.34| 5419.66 8/31 68.27| 5421.73
6/22 69.08] 5420.92 m7 72.26] 5417.74 8/5 70.31] 5419.69 8/31 68.21] 5421.79
6/23 69.1] 54209 718 72.38] 5417.62 8/5 70.19{ 5419.81 8/31 68.11] 5421.89
6/23 69.14] 5420.86 7/18 72.47| 5417.53 8/5 70.06] 5419.94 9/1 68.08] 5421.92
6/23 69.18] 5420.82 7/18 72.51] 5417.49 8/6 69.95] 5420.05 91 68.02] 5421.98
6/24 69.26] 5420.74 7/19 72.41| 5417.59 8/6 69.86] 5420.14 o1 67.96{ 5422.04
6/24 69.35 5420.65 719 72.27] 5417.73 8/6 69.77| 5420.23 9/2 67.95| 5422.05
6/24 69.36] 5420.64 719 72,14 5417.86 a7 69.75] 5420.25 972 67.92] 5422.08
68/25 69.35] 5420.65 7/20 72.13} 5417.87 87 69.7| 5420.3 9/2 67.86] 5422.14
6/25 69.4] 54206 7/20 72.16] 5417.84 87 69.63] 5420.37 9/3 67.87] 542213
6/25 69.36] 5420.64 7120 72.14] 5417.86 8/8 69.63| 5420.37 9/3 67.86f 5422.14
6/26 69.48] 5420.52 721 71.97|] 5418.03 8/8 69.62] 5420.38 9/3 67.82] 5422.18
6/26 69.58] 5420.42 7121 71.86| 5418.14 8/8 69.61] 5420.39 9/4 67.82] 5422.18
6/26 69.88) 5420.12 7/21 71.7] 54183 8/9 69.6] 54204 9/4 67.85[ 5422.15
6/27 70.14] 5419.86 7/22 71.72| 5418.28 8/9 69.56] 5420.44 9/4 67.79] 5422.21
6/27 70.38] 5419.62 7122 71.82| 5418.18 8/9 69.45| 5420.55 a/5 67.78| 542222
6/27 70.53] 541947 7/22 71.81] 5418.19 8/10 69.41| 5420.59 95 67.79] 5422.21
6/28 70.66| 5419.34 7123 71.87{ 5418.13 8/10 69.39{ 5420.61 9/5 67.69] 542231
6/28 70.66] 5419.34 7/23 71.94] 5418.06 8/10 69.35| 5420.65 9/6 67.66] 5422.34
6/28 70.671 5419.33 7123 71.84] 5418.16 8/11 69.31] 5420.69 9/6 67.67] 542233
6/29 70.96] 5419.04 7/24 71.71] 5418.29 8/11 69.34] 5420.66 9/6 67.6] 54224
6/29 71.21| 5418.79 7124 71.64] 5418.36 8/11 69.26] 5420.74 a7 67.6 54224
6/29 71.37) 5418.63 7124 71.55] 5418.45 8/12 69.24| 5420.76 o7 67.67| 5422.33
6/30 71.4] 54186 7125 715 5418.5 8/12 69.24| 5420.76 97 67.61] 542239
6/30 71.42] 5418.58 7/25 71.5] 54185 8/12 69.17} 5420.83 9/8 67.62] 542238
6/30 71.48] 5418.52 7125 71.41] 5418.59 8/13 69.14] 5420.86 9/8 67.62| 5422.38
7 71.46| 5418.54 7/26 71.38] 5418.62 8/43 69.1] 5420.9 9/8 67.42] 5422.58
7/1 71.48] 5418.52 7126 71.3 5418.7 8/13 69.1 5420.9 9/9 67.42] 5422.58
71 71.55] 541845 7/26 71.12] 5418.88 8/14 68.99] 5421.01 9/9 674 5422.6
7/8 72 5418 7127 71.12| 5418.88 8/14 68.95] 5421.05 9/9 67.36] 5422.64
7/9 71.9] 54181 7127 71.12| 5418.88 8/14 68.89| 5421.11 91Q 67.38) 542262
719 71.81} 5418.19 7/27 70.96] 5419.04 8/15 68.93| 5421.07 9/10 67.38] 5422.62
7/9 71.6) 54184 7/28 70.9 5419.1 8/15 68.95] 5421.05 9/10 67.35] 5422.65
7/10 71.57| 5418.43 7/28 70.88] 5419.12 8/23 68.62] 5421.38 9/11 67.4| 54226
7110 71.54| 5418.46 7/28 70.75| 5419.25 8/24 68.6] 54214 9/11 67.38] 542262
7/10 71.58] 5418.42 7/29 70.76] 5419.24 8/24 68.6| 54214 /11 67.35| 5422.65
7111 71.67| 5418.33 7/29 70.75] 5419.25 8/24 68.51] 5421.49 9/12 67.36| 5422.64
7/11 71.78] 5418.22 7/29 70.62] 5419.38 8/25 68.49| 5421.51 9/12 67.31} 5422.69
711 71.95] 5418.05 7/30 70.55] 5419.45 8/25 68.49] 5421.51 9112 67.26] 5422.74
7112 72.07| 5417.93 7/30 70.5 5419.5 8/25 68.43| 5421.57 9/13 67.28] 5422.72
712 72.18] 5417.82 7/30 7044} 5419.56 8/26 68.46] 5421.54 9/13 67.22| 5422.78
7/12 72.14| 5417.86 7131 70.45{ 5419.55 8/26 68.5| 5421.5] 9/13 67.2 5422.8
7/13 721 5417.9|  7/31 70.46] 5419.54 8/26 68.45] 5421.55 9/14 67.21| 5422.79
7113 72.15| 5417.85| 7/31 70.45| 5419.55|  8/27 68.46| 5421.54 9/14 67.16| 5422.84
12/17/99
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Holsten Observation Well - 1999 Data
A0004100 - T09S, R39E, SEC24, SWSENE

Reading | Water Level Reading | Water Level Reading | Water Level
Date in Ft. Elevation Date in Ft. Elevation Date in Ft. Elevation
9/14 67.16| 542284 10/3 66.75| 5423.25] 10/21 66.43] 5423.57
9/15 67.19| 5422.81 10/3 66.82] 5423.18] 10/21 66.45| 5423.55
9/15 67.13] 5422.87 10/3 66.93] 5423.071 10/22 66.45] 5423.55
9/16 67.14] 5422.86 10/4 67.01] 5422.99] 10/22 66.38| 5423.62
9/16 67.17] 5422.83 10/4 66.95] 5423.05] 10/22 66.41| 5423.59
9/16 67.11] 5422.89 10/4 66.99] 5423.01 10/23 66.4] 5423.6
9/16 67.11| 5422.89 10/5 66.9] 5423.1 10/23 66.36] 5423.64
97 67.12| 5422.88 10/5 66.75] 5423.25] 10/23 66.38] 5423.62
917 67.06] 5422.94 10/5 66.69] 5423.31 10/24 66.37] 5423.63
917 67.13| 5422.87 10/6 66.63] 5423.37| 10/24 66.34] 5423.66
9/18 67.13| 5422.87 10/6 66.59] 5423.41 10/24 66.4] 5423.6
: 9/18 67.09| 542291 10/6 66.63] 5423.37 10/25 66.37] 5423.63
- ! 9/18 67.13| 5422.87 1077 66.67| 5423.33| 10/25
9/19 67.16] 5422.84 1077 66.64] 5423.36] 10/25
: 9/19 67.11] 5422.89 107 66.7] 5423.3] 10/26
! 9/19 67.18| 5422.82 10/8 66.69] 5423.31 10/26 66.26] 5423.74
9/20 67.21] 5422.79 10/8 66.67| 5423.33| 10/26 66.32{ 5423.68
9/20 67.15] 5422.85 10/8 66.71] 5423.29| 10/27 66.31] 5423.69
9/20 67.12| 5422.88 10/9 66.66| 5423.34| 10727 66.29| 5423.71
; 9/21 67.1] 54229 10/9 66.67] 5423.33f 10/27 66.25] 5423.75
| 9/21 67.03| 5422.97 10/9 66.73] 5423.27{ 1028 66.23| 5423.77
9/21 66.99| 5423.01 1010 66.69] 5423.31 10/28 66.25| 5423.75
9/22 66.98| 5423.02{ 10/10 66.68] 5423.32f{ 10/28 66.33| 5423.67
9722 66.93| 5423.07 10/10 66.72] 5423.28] 10/29 66.34| 5423.66
9/22 66.9] 5423.1 10/11 66.67] 5423.33] 10/29 66.38] 5423.62
9/23 66.93] 5423.07 10/11 66.67] 5423.33f 10729 66.43] 5423.57
9/23 66.92f 5423.08| 10/11 66.71] 5423.29] 10/30 66.37] 5423.63
9/23 66.92f 5423.08| 10/12 66.68] 5423.32] 10/30 66.37] 5423.63
9/24 66.92| 5423.08 10/12 66.66] 5423.34] 10/30 66.36] 5423.64
9/24 66.92) 5423.08| 10/12 66.67| 5423.33] 10/31 66.3] 5423.7
9/24 66.94] 5423.06] 10/13 66.63] 5423.37] 10/31 66.36] 5423.64
9/25 66.89] 5423.11 10/13 66.56] 5423.44| 10/31 66.41| 5423.59
9/25 66.84| 5423.16 1013 66.57] 5423.43 1111 66.38] 5423.62
9/25 66.9] 5423.1 10/14 66.51| 5423.49 111 66.38] 5423.62
9/26 66.89| 5423.11 10/14 66.53| 5423.47 111 66.36] 5423.64
9/26 66.89| 5423.11 10/14 66.59| 5423.41 112 66.3] 5423.7
9/26 66.89| 5423.11 10/15 66.63| 5423.37 1172 66.32| 5423.68
9/27 66.88| 5423.12 10/15 66.65| 5423.35 112 66.32| 5423.68
9/27 66.87| 5423.13 10/15 66.71] 5423.29 113 66.28| 5423.72
9/27 66.92] 5423.08 10/16 66.69] 5423.31 1173 66.3| 5423.7
9/28 66.95| 5423.05 10/16 66.67] 5423.33 113 66.26| 5423.74
9/28 66.93] 5423.07] 10/16 66.67] 5423.33 11/4 66.25| 5423.75
9/28 66.94] 5423.06 10117 66.63] 5423.37 11/4 66.28] 5423.72
9/29 66.9] 5423.1 1017 66.53| 5423.47 11/4 66.29] 5423.71
9/29 66.81| 5423.19] 107117 66.52| 5423.48 11/5 66.3] 5423.7
9/29 66.81| 5423.19 10/18 66.53| 5423.47
9/30 66.78 5423.22 10/18 66.49| 5423.51
9/30 66.68| 5423.32 10/18 66.52| 5423.48
9/30 66.69| 5423.31 10/19 66.53| 5423.47
10/1 66.69] 5423.31 10/19 66.47] 5423.53
10/1 66.71 5423.29] 10/19 66.49] 5423.51
10/1 66.74| 5423.26 10/20 66.51] 5423.49
10/2 66.76{ 5423.24 10/20 66.45] 5423.55
10/2 66.66] 5423.34 10/20 66.47| 5423.53 , ;
10/2 66.68] 5423.32 10/21 66.49| 5423.51 . - f

nwtrmeas\HOLSTENOBSWELL99.XLS 12/17/99




Bancroft-Lund - Holsten Obsgrvation Well
A0004100 - T092, R39E, SEC24, SWSENE
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Bancroft-Lund - Holsten Observation Well

A0004100 - T092, R39E, SEC24, SWSENE
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MEMORANDUM

TO: TRANSFER APPLICATION NO. 5545 (GEM VALLEY FARMS)
FROM:  NORM YOUNG L/ 7
RE: PREHEARING CONFERENCE

DATE: January 13, 2000

A prehearing conference was held on this matter on January 12, 2000 at Pocatello,
Idaho. The applicant, Chad Neibaur, was present and accompanied by his father, Clyde
Neibaur. Protestants, Warren Lloyd and David Lloyd were present accompanied by
Keith Lloyd, Mike Lloyd and Ben Lloyd. Protestant Curtis Stoddard was not present.
The department was represented by Tim Luke, Harold Jones, and Norm Young.

After discussion of the Applicant’s purpose for the application and the
Protestant’s concerns, a settlement agreement was signed by those present providing for
the transfer to be revised as described in the agreement and, in return, for the protests to
be dropped. A copy of the proposed agreement will be faxed or mailed by the
department to Curtis Stoddard for his concurrence and signature.

If Mr. Stoddard agrees to the settlement, IDWR will approve the transfer
application with the limitations and conditions provided in the agreement without the
need for further published notice.
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T0: .. Tones FROM:

Stoddard Farms, Inc. g
2004 Two Mile Rd. -
R Grace, Id. 83421

Phone Phone 208-425-3645 1
Fax Phone 2.0%-535-T1111 Fax Phone  208-425-3330 ‘f

CC:

REMARKS: [ Urngent [ﬂ Foryourreview [1 Reply ASAP [ Pleass Comment
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~, State of Idaho | |
( DEPARTMENT OF WATER RESOURCES
u 900 N. Skyline Dr., Suite A, Idaho Falls, Idaho 83402-1718 - (208) 525-7161- Fax (208) 525-7177
i EASTERN REGION DIRK KEMPTHORNE
! GOVERNOR
January 19, 2000 RECEIVED KARL L %%HER
CURTIS STODDARD FEB 1 & 2000
2004 “2” MILE RD Lol
GRACE ID $3241 Department of Waler Rasourees

RE: Withdrawal of protest on Application for Transfer No.: 5545
Dear Protestants:

This Department has received your withdrawal of protest and agreement against the
application of Gem Valley Farms.

If you have any questions, please call our office.
incerely,

.

Harold W Jones
Water Rights Supervisor

HWJ/sc

~ Celebrating Our Centennial Year of Service to Idaho 1895-1095 ~
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State of Idaho‘

DEPARTMENT OF WATER RESOURCES
% 900 N. Skyline Dr., Suite A, Idaho Falls, Idaho 83402-1718 - (208) 525-7161- Fax (208) 525-7177
; EASTERN REGION DIRK KEMPTHORNE
GOVERNOR
January 19, 2000 - KARLJ. DREHER
WARREN P LLOYD
P DAVID LLOYD
* 1475 MOUNTAIN RD
-~ BANCROFT ID 83217

RE: Withdrawal of protest on Application for Transfer No.: 5545
Dear Protestants:

This Department has received your withdrawal of protest and agreement against the
application of Gem Valley Farms. ‘

If you have any questions, please call our office.

Sincerely,

(/.

Harold W Jones
Water Rights Supervisor

HWJ/sc

~ Celebrating Our Centennial Year of Service to Idaho 1805-1005 ~
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State of Idahoﬁ m
| DEPARTMENT OF WATER RESOURCE
900 N. Skyline Dr., Suite A, Idaho Falls, Idaho 83402-1718 - (208) 525-7161- Fax (208) 525-7177

: EASTERN REGION DIRK KEMPTHORNE
i GOVERNOR ’
January 19, 2000 KARL . DREHER
GEM VALLEY FARMS
%CHAD NEIBAUR z
1550 CENTRAL RD
BANCROFT ID 83217

RE: Withdrawal of protest on Application of Transfer No. 5545

Dear Sir:

This Department has received a withdrawal of protest and agreement from Warren P Lloyd,
David Lloyd and Curtis Stoddard.

Our office will continue to process your applications.
If you have any questions, please call our office. i
Sincerely,

(.

Harold W Jones
Water Rights Supervisor

HWlJ/sc

~ Celebrating Our Centennial Year of Service to Idaho 1895-1995 ~
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TO: KAV ‘VALKjER '

FROM: H. W, JONE3

RE: TRANSI‘ 5545 WATERMASTER COMMENTS

. : ,, ; ‘ ;

T : I talked with Glcn ret‘e rence the dlfference in Water District 13-T and other districts. This
water master i fora well aren only and delivers no water. His job is to check that the
correct land 15! l*ramg 1rl1gated He has no knowledgc of the water right manipulations on

S S e Bl

o

SNBSS b

. transfers and i is gcn& approvcd transfers to put in his file for his once a week on-site. .
. . 1
’ 4
I would ask thpﬁ ydu pitt this memo in the Transfer 5545 file as stating that no water
master commemt ig requlrcd in WD 13-T. :
i
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G @
|| FARMLEASE

This l@‘atsfe, imade and entered into this the first day of
© May, in the years of 2000,
by ang rb«btween Chad Neibaur , hercinafier called the
“Lcs,:ﬁf,e . and DuWayne Lechtenberg hereinafter
.+ called the “Lessor”.

The Le;ssee shall receive the use of the following
1 i described property owned
hy t

U B L L L e G U SO P PPN S

t‘% Il e&qor located in Caribou County. Idaho, to
| wit:

To I hq}up (T9s, (Range) R40E, (Section) Sec 16
;! | 160 acres to raise potatoes.

Condi l:;‘og ‘ : The Lesee shall pay the Lesssor the sum
- : of $100.00 an acre, or

or $1ii> h 000 00 for the above described property for

| the year 2000.

The :ahth q)f $8,000 is to be paid by the 15th April,

g 2000 and

am;! irenf‘talmng $8000 to be paid by the 15 of

| September 2000,

| ~ A

’ gl Tl W{j
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: : N ) AEQARDING THIB SYATRN st

H W NOTIFY THE ASEPSGORS OFFICZ SARORE

. o] iyovaL  iss.00 87,044~ TYUN BB, 1998

e~

i) B R B VR VSR ‘
PROPERTY ADDREY: /; ;
/ PRy | B L “TNEIBAUR, CLYDE A tal |
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PHONE NO, : 208 648 71100 Q May. @1 Zpee @6:91AM PS

MAPORTANT MNOTICE.V) B v

34720 :
Tax cood § 4 . 1"998 "

ACH MARKET YALUE
’ . TAXPAYER'S
977 .
185.00 : 7?;%4;*. VALUATION
ASBEISMENT NOTICE
' TAXES ARE BASED ON THE VALUAYION
LISYED ON THS STATEMENY

& THEVRE ARG ANY QUEDTIONG
PEGARDING TS BTATMMENT
NOTIFY THE ASELSSORT OPFCE BEFORE'

i TOTAL  160.00 79,866 "JUN ‘22, 1998

540 1@ sovere sidy for frtiwe
KERP I COPY FOR ¥ OURLRECORSN

““TNEIBAUR FARM ENTERPRISES

S . e

.. *5-.;.‘.;&::.\'; M

R

AAe s

ety Xty L

Py

Bt Sy d

TJOTAL 159.00

169.8 AC SEC 19

101160 (A ;

k;w%9#ando E 1550 CENTRAL ROAD

i I BANCRUFY, 1D 83217 -
it ?

f-, . : L.. A S T W AT = e g 4 Y T et e M Y, A S, G A A, P S g PPty iy Ryt

cvea

S 1998 RN
. ‘,-.
TAXFAYF.H
VALUANON‘ -

ASBESSMENT NOTICE
TAXES ARE BASED ON THE VALLATION
. LISTED ON THIS STATEMENT

RIMERE ARE ANY QUESTIOND
AUGARDANG T STATEMINY
HOTIFY TE ABEESSORD OFMICE OEFORE

26,350  'SUN B%, 1eq8—.
R L;'-,;-'cs&;s
U TUETBAUR FARR Enrsnrnlses
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FROM : '

Ja} le:,u Farms PHONE NO. : 209 648 7110 May., 01 2000 B6:220M P8

i
!
|

FARM LEASE

(CASH RENT)

by and between:

Trustees, of 169

:,‘H! 3 AGREEMBNT Made and entered into this 4‘5:[3{- day of August, 1995,
’mhei Chiistensen Family Trust, Dwain K. Christnsen and Linda L. Christensex,

1 f«hchiRoad, Grace, Idsho, hersinafter called "Landlord" and | elbam'F

@ an| Idaho ¢ '}cneml Partership whose principal place of business is located at 1550
Central Road, ’E?amrof!f Tdaho, 83217@—eﬁe1bmw and Chad B. Neibaur, being partners

authorized anf @zmgaquxcd to enter into this Contract, hereinafter referred to as "Tenant”.

for fa_rming, ﬂ+

containing 320 ‘acres. |

2

1,

";fhe Ea

WITNESSETH

I,an'ﬂlaéfd does hereby lease to Tenant and Tenant hereby leascs from Landlord,
y

folloviing described real estate looated in Caribou County, State of Idaho, fo-wit:

it Half of Section 20, Township @ South, Range 40 East, Boise Meridian,

fotisAmen e

Thi} lesjse shall run for a term of ten years commenciug October 15, 1995 and

shafl continue td> Octo'éyer 15, 20085,

o

BN it i E L e,

.,-. L Wt e AT i by 2 . .

S i e e s =

AP i SRR ST e
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FROM: ¢ Chad Neibaur:Gdn UALY .';Farms PHONE NO,
i ' ;

HEB . ‘l

{208 6438 118 May. ©1 2080 06:63AM PS

or equipment \
application for
by the stats wal

the leased prop

times and unde

disclaims any

improvements|iz

B E—

| described above is leased without any water rights or irrigation Racilities

br. It is understood bct\'m:en the parties that the Tenant has made
_ gb in its use of other water rights it holds and upon approval of the change
:sbiii'ccs board intends to develop a well and provide an imigation sygtem for

: 'Ili:c irrigation system and other improvements on the premises shali at all

f es be the sole property of Tenant. Landlord specifically

st - 1L1¢1udmg any security interest or lien in any personal property or other

to ﬂhe lease property by Tenant. Tenant shal! be responsible to keap the
uSrder condition, or repair, at the expense of Tenant during the duration of

b.alg' have the right to remove all improvements made by it on the termination

time following|tl

Landlord shall

improvements

t sla_gil be solely responsible for removing all its itnprovements at the

eaub The personal property and improvements shall be removed by the

; » . o . .
i'wa)y aito leave the leased property in as good condition ag it was in before the

were msi'alled All property not removed by Tenant within a reasonable period of

!
m,“}naﬁon of the Lease shall become the property of the Landlord and the
-
no ffuty or responsibility to pay Tenant for the value of any property or
by

b i leased land,
o

Farm Leasc - Pagold.

B TR TN ISR LTPIC LSV SETE. SPEE
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!

SFarms  PHONE NO. : 208 648 7118 ¢ ) May. @1 2000 G6:03AM P1@

f'Jpon termination of the lease, Tonant shall surrender possession of the
th a@ll leased property, in good condition aod repair, ordinary wear and tear
l‘he terms "Landlord” and "Tcnant" shall be construed as used hetem. to

53 P"F“d’ and e nuwz-“\vﬂ» gender chall he l‘-ﬂﬂm&d to mc]ude the fmmlneu

Wi NES? WHEREQF, the parties have, through their duly authorized

.CX

B :
T '; d"
: lcased pmms#, w
excepted. 1
= i
&,
! o melude sy il
] sl :
: il j]w

Christensen P%

v

cut.*d thig lease this __ A8~ ﬁ day of August, 1995.

zmw *hrbst, LANDLORD
i

?‘W

Mz.i
wain K. Chyls

.t}:nwrp:gm, an Idaho General Partnership, TENANT

Jirteny

i (/; 2 /~
) 1E ¢ A. Neiba
:
’.
m 1
Farm Lenss - Poge &
N " :
5 il i

sen ; Trustee Chnstcnsen, Trustee

Chad B. Netbaur, Partner

MR T e sy 7 2 - g e 8
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/ FROM & Chad N::lbaur:éia:in vatl Farms  PHONE NO, @ 208 648 7140 | May. @1 2008 BS:BJAM P1l
; c ] '?
| ; é
i S
f e |
* e FARM LEASE
! ; (CASH RENWT)
; : Pl e i
: ; . | THIS AGREEMENT Made and entered into this J& _ day of g
: ; ks ,
- 1 , __Mm n i . 1997, by and between the Christensen Family Trust,
‘, pwain |[Chriisiensen and Linda Christensen, Trustees, of 1651 Risch
" Road, Grage,| Idaho, hereinafter called "Landlord”, and Neibaur Farm
; nm.rpzé;isaé.':'an Ydaho Partnership whose principal place of business
: ol v
' if logatefl:at 1550 Central Road, Bancroft, Idaho, 83217, e&f&e—i\%@
: t . . A |
: Nkt rmé Chad B. Neibaur, being partners authorized and !
] ' ‘ empowatiad tcs enter into thie Contract, hereinafter referred to as
* ; “Penant” .| ' | ,
H i : '
: L HIINESSETH
. ; : I Property Leased. ,
I Laphdlord does hereby lease o Tenant and Tenant hereby |
) : )
{ leases||from iLandlord, for farming, tha following deseribed real
{ ; :
i agtate||logatpd in Caribou County, State of Idaho, to-wit:
: Athp § 1/2, NW 1/4)\N 1/2, 8W 1/4j0f Section 16, Township
N B g0 . g0 »
9 Soutfi} Hanfye 40 East, Boise Meridian, containing 160 acres. _
? :z.t Ter 8age. i
. |Thls lease shall run for a term of teh yearTs commencing
; Octobe¥|i15,: {997 and shall continue to October 135, 2007.
| RN
i
i i ]
Pl
i P
i AN
! I
i R :
! Eobid !
{

!
§
¥
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FROM :

[ T A

Chad Nefbaur! G U-lli Farms PHONE NO. : 208 648 711@ May. @1 2080 66:a4AM P12

Thc lamﬁ described above is leased without any water rights or irrigation facilities
, 1

or equipment u.r;hat‘?oévgex. It is understood between the parties that the Tenant has made

i 1
application fofh changit in its nse of other water rights it holds and upon approval of the change

>X

by the state wp r:;o#lnw board intends to develop a well and provide an irrigation system for

the leased p. Nirty! ,foe irrigation gystem and other improvements on the premises shall at all
' |

times and undm- al} dr"bumstances be the sole property of Tenant. Landlord specifically

disclaims any mtfrbst, pcthg any security interest or lien in any personal property or other
improvement ;Jumd«* to lf.he lease property by Tenant. Tenant shall be responsible to keep the

improvements .in gpod ordcr. condition, or repair, at the expense of Tenant during the dmarion of

the Leass. T :mt .shag have the right to remove al) improvements made by it on the termination
of the Lease. ’[?'ma#nt s};mll be solely responsible for removing all its improvements at the

: ]
termination o-Frfhis Lez,}se The personal property and improvements shall be removed by the

Tenant in such n why ub to leuve the leased property in as good condition as it was in before the

improvements gvcr : mi{talled All property not removed by Tenant within & reasonable period of

time followi :ihe wn’l{‘xmahon of the Lease shall become the property of the Landlord and the
Landlord shall g}av 2 hd! duty or responsibility to pay Tenant for the value of any property or

improvement: iéft bu the leased land.

[N,
w w

farm.lse k-
Parm Lease - Pa

tier e s 4w
briets B
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Chad Nethaur:Ger Lell w Tarms  PHONE HO. ; 288 548 7110 May. @1 2008 86785AM P13
M j:
. b ?
S |
3 i 4. Upon termination of the lease, Tenant shall
i currendé# pcsssession of the leased preomises, with all leaséd
2 I
- % property. inl good condition and repair, ordinary wear and tear
3 ; it
§ axceptegi. I |
2 ?f a.?ﬁ Tha terms "Landlord” and "Tenant” shall bes construed f
i as used §.'here.i"n, to include singular and plural., and the masouline
| gencer |8hall | |he construea to include the taminine. §
el ;
IN WITNESS WHEREOF, the parties have, through their duly |
; authorlﬁéd representatives executed this lease this day of ;
’ " i !
‘ s 1997, |
i Christenrun Family Trust, LANDLORD ;
' [HE i ¥
'é I
i gz;jvz: l Y ; 2 . ) i
ain Ki.Chrijstensen, Trustee I4nda L. Christensen, Trustes %
NeibauréﬁaxmfgnterpriSes, an Idaho General Partnership, TENANT é
W/ :,
s (Ul Z 7] Lo
e+7&a-a.;;’ L r Chad B. Neibaur, Partner §
il o |
i !
e i s
4 i !
| AN
' ORI 3
T
Hi |
i N &
; Wi . [
w4
|
!
i
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Responding to Preliminary Orders Issued
by the Idaho Department of Water Resources

The Idaho Department of Water Resources (Department) issues water right permits, licenses, and
transfers as preliminary orders pursuant to section 67-5243, Idaho Code. A preliminary order

can and will become a final order without further action of the department unless a party
petitions for reconsideration or files an exception and/or brief as further described below.

PETITION FOR RECONSIDERATION

Any party may file a petition for reconsideration of a preliminary order with the Department
within fourteen (14) days of the service date of the order. The Department will act on a petition
for reconsideration within twenty-one (21) days of its receipt, or the petition will be considered
denied by operation of law. See section 67-5243(3), Idaho Code.

EXCEPTIONS AND BRIEFS

Within fourteen (14) days after (a) the service date of a preliminary order, (b) the service date of
a denial of a petition for reconsideration from this preliminary order, or (c) the failure within
twenty-one (21) days to grant or deny a petition for reconsideration from a preliminary order, any
party may in writing support or take exceptions to any part of a preliminary order and may file
briefs in support of the party's position on any issue in the proceeding. Otherwise, a preliminary
order will become a final order of the Department.

If any party appeals or takes exceptions to a preliminary order, opposing parties shall have
fourteen (14) days to respond to any party's appeal. Written briefs in support of or taking
exceptions to the preliminary order shall be filed with the Department. The Department retains
the right to review the preliminary order on its own motion.

CERTIFICATE OF SERVICE

All documents intended to be part of the Department record in connection with a preliminary
order shall be served upon the representatives of each party of record. Every document filed with
and intended to be part of the agency record must be attached to or accompanied by proof of
service by the following or similar certificate.

I HEREBY CERTIFY (swear or affirm) that I have this day of , served
the foregoing (name(s) of document(s)) upon all parties of record in this
proceeding, (by delivering a copy thereof in person: (list names)) (by mailing a
copy thereof, properly addressed with postage prepaid, to: (list names)).
(Signature)

RESPONDING TO PRELIMINARY ORDERS.doc Page 1




ORAL ARGUMENT

If the Department grants a petition to review a preliminary order, the Department shall allow all
parties an opportunity to file briefs in support of or taking exceptions to the preliminary order and
may schedule oral argument in the matter before issuing a final order. If oral arguments are to be
heard, the Department will within a reasonable time period notify each party of the place, date and
hour for the argument of the case.

FINAL ORDER

The Department will issue a final order within fifty-six (56) days of receipt of the written briefs,
oral argument or response to briefs, whichever is later, unless waived by the parties or for good
cause shown. The Department may remand the matter for further evidentiary hearings if further
factual development of the record is necessary before issuing a final order. The Department will
serve a copy of the final order on all parties of record.

Unless a different date is stated in a final order, the order is effective fourteen (14) days after its
issuance if a party has not filed a petition for reconsideration. If a party has filed a petition for
reconsideration with the agency head, the final order becomes effective when (a) the petition for
reconsideration is disposed of; or (b) the petition is deemed denied because the agency head did
not dispose of tlie petition within twenty-one (21) days.

RIGHT TO HEARING

Pursuant to Section 42-1701A(3), Idaho Code, unless the right to a hearing before the
Department is otherwise provided by statute, any person aggrieved by any decision,
determination, order, or action of the Department or any applicant for any permit, license,
certificate, approval, registration, or similar form of permission required by law to be issued by
the Department, who is aggrieved by a denial or conditional approval ordered by the Department,
and who has not previously been afforded an opportunity for a hearing on the matter shall be
entitled to a hearing before the Department to contest the denial or conditional approval upon
filing with the Department, within fifteen (15) days after receipt of the denial or conditional
approval, a written permission stating the grounds for contesting the action by the director and
requesting a hearing.

APPEAL OF FINAL ORDER TO DISTRICT COURT

If a preliminary order becomes final, any party aggrieved by the final order or orders previously
issued in the case may appeal the final order and all previously issued orders in this case to district
court by filing a petition in the district court of the county in which (a) a hearing was held, or (b)
the final agency action was taken, or (c) the party seeking review of the order resides, or (d) the
real property or personal property that was the subject of the agency action is located. The
appeal must be filed within twenty-eight (28) days of this preliminary order becoming final. The
filing of an appeal to district court does not itself stay the effectiveness or enforcement of the
order under appeal. See Sections 67-5270 through 67-5273, Idaho Code.

RESPONDING TO PRELIMINARY ORDERS.doc Page 2
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State of Idaho |

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, P.O. Box 83720, Boise, Idaho 83720-0098
Phone: (208) 327-7900 FAX: (208) 327-7866

DIRK KEMPTHORNE
GOVERNOR

KARL J. DREHER
DIRECTOR

May 5, 2000

CRAIG SCHULER
WATERMASTER

255 W 4 S

SODA SPRINGS ID 83276

RE: TRANSFER OF WATER RIGHTS 13-02259/13-07198C/13-
07165/13-07261/13-07198B (Transfer 5545)

Dear Craig:

Enclosed is a copy of the recently approved Transfer of
Water Right for the above referenced water rights (Transfer
5545) in the name of Gem Valley Farms, c¢/o Chad Neibaur.

If you have any questions, please call me at 208-327-7940.

Sincerely,

=Kot LadRe)
;6_5)\>Jeff pppersack, Manager
Water“Right Permits Section

JP:klt

Enclosure
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State of Idaho

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, P.O. Box 83720, Boise, Idaho 83720-0098
Phone: (208) 327-7900 FAX: (208) 327-7866

L DIRK KEMPTHORNE
May 5, 2000 GOVERNOR

KARL J. DREHER
DIRECTOR

GEM VALLEY FARMS
C/0 CHAD NEIBAUR
1550 CENTRAL RD
BANCROFT ID 83217

RE: TRANSFER OF WATER RIGHTS 13-02259/13-07198C/13-07165/
13-07261/13-07198B (Transfer 5545)

Dear Water Right Holder(s):

Enclosed is the copy of your approved Transfer of Water Rights for
the above referenced water rights (Transfer 5545). Please be sure to
thoroughly read the Conditions and Remarks listed on the transfer.
Also, please be advised that the accompanying transfer approval
should be considered and treated as an preliminary order of the
department issued pursuant to section 67-5243, Idaho Code. Enclosed
are instructions for responding to Preliminary Orders if you are in
disagreement with the approved transfer.

Also enclosed are profile reports showing ownership changes recorded
in the department database for water rights 36-02493E and 36-07681A.

Please note that as of July 1, 1996, water right owners are required
to report any change of water right ownership and any change of
mailing address of the owner of a water right to the department.
Notice of the change must be provided to the department within 120
days of the change. Change reporting forms are available from any
office of the department.

Please feel free to contact the department if you have questions.

Sincerely,

(Dalkpd

Yg&)beff Peppersack, Manager

Water Right Permits Sections
JP:klt

Enclosures
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CERTIFICATE OF MAILING

I hereby certify that on the 5th day of May, 2000 I mailed a true
and correct copy, postage prepaid, of the foregoing TRANSFER
APPROVAL to the person(s) listed below:

RE: TRANSFER OF WATER RIGHTS 13-02259/13-07198C/13-07165/
13-07261/13-07198B (Transfer 5545)

GEM VALLEY FARMS

C/0 CHAD NEIBAUR
1550 CENTRAL RD
BANCROFT ID 83217

Kari Lyn Townséna
Secretary
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State of Idaho '3 % W ‘
DEPARTMENT OF WATER RESOURCES - .

1301 North Orchard Street, P.O. Box 83720, Boise, Idaho 83720-0098
Phone: (208) 327-7900 FAX: (208) 327-7866

H DIRK KEMPTHORNE

GOVERNOR
May 15, 2000 KARL J, DREHER
DIRECTOR
Gem Valley Farms
C/o Chad Neibaur
1550 Bancroft Rd

Bancroft, ID 83217

Re: Transfer 5545 — Irrigation Place of Use for 2000 Irrigation Season

- Dear Mr. Niebaur,

I received a copy of a map from the local watermaster showing your intended
place of use for the 2000 irrigation season in association with agreement for approval of
Transfer No. 5545. I appreciate your cooperation in providing the watermaster with the
map that is an annual requirement as per the agreement and transfer. The map appears to
identify the correct number of irrigated acres authorized by the transfer. The map should
help both the watermaster and department staff address questions that might arise
concerning your place of use.

One item that I still have some concern about is the severance of the mainline
from the pump or pumps in the NENW of Section 20, T9S, R40E. The department and
watermaster will need some confirmation of this action, preferably before irrigation
commences. We suggest therefore that you make some arrangements to meet with the
watermaster at the point of diversion site and review the physical changes that have been
made to the mainline. The watermaster may contact you shortly if he does not here from
you.

Thank you for your continued cooperation.

Respectfully,

%{ﬁ_
Tim Luke
Water Distribution

Cc: Craig Shuler, Watermaster
Bart Christensen, Advisory Committee
Harold Jones, IDWR

D:\Data\MS Word 9\WtrDistricts\GemVlyLet6.doc
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Memorandum to File
’July 31,2000
“From: Burke H. Scholerpué, e o o _‘

RE:  Transfer File # 5545 Gem Valley Farms
Completion of works —

Today, I talked with Dale Peterson from Golden West Irrigation at Idaho Falls concerning the
plumbing modifications around the Hansen Well (POD NENW Section 20 T9S R40E).
According to an agreement reached at a compliance conference regarding this transfer, the s
~-mainline from the DeepWell (POD SWSW Section 20 T9S R40E) to the Hansen Well was to be
severed near the Hansen well to isolate the Deep Well from the Hansen Well. Thiswastobe =
‘accomplished near the Hansen Well by cutting the mainline pipe from the Deep Well and
inserting an clbow and connecting a pipe to the pivot located at the Hansen well. This is near th

| _ center of NW Y4 of section 20. . e

Mr. Peterson explained to me how the modifications were accomplished. He said the mainline is
Transite® pipe (cement asbestos) and special fittings were fabricated to connect to the pipe. The
Transite® pipe has O ring gaskets at the joints and would require the inserted section to fit tight
in order to hold the remaining pipeline together and in place. In this special fitting he also made .
a “Y” tee to reduce head loss through the bends. (See Photos) This gives the appearance in the
~ photos of constructing a “Y" tee to allow inlet back into the mainline. He assured me that a plate
. block was installed at the “Y” tee and that the mainline was in fact severed from the Hansen well |
-~ side. ' '

Mr. Peterson agreed to send us an “as built” sketch and diagram along with a signed statcment
certifying the work accomplished. He said he would mail it soon.
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State of Idaho
DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Boise, ID 83706 - P.O. Box 83720, Boise, ID 83720-0098
Phone: (208) 327-7900 Fax: (208) 327-7866 Web Site: www.idwr.state.id.us

DIRK KEMPTHORNE
Governor

March 9, 2001 KARL J. DREHER
. . Director

Craig Shuler, Watermaster
Water District 13-T

255 W 4 South St

Soda Springs, ID 83276

Re: Water nght Place of Use Question near Stanton Well - Gem "Ma!,leku:arms
2001 Place'of Use from Hansen and Deep Wells---... o

Dear Craig,

I believe that when we visited last November I had agreed to provide you with some information
regarding whether or not Gem Valley Farms had any water rights for the several pivot comers that you
investigated with Burke Scholer last summer. Burke and I did review the water rights for this area but I
don’t think either of us got back to you on this matter. We confirmed there are pivot corners located in -
the SENE and NESE of Section 14, T9S, R39E that are not covered by any water rights.

Enclosed is a memo that Burke and Jane Tallman prepared regarding their investigation of the

matter. You should review this summary and retain with your files. You may wish to include reference
to this investigation in the 2000 summary report that I had asked you to complete for the district. I L
encourage you to monitor this place of use and situation again this year. I think I did not wish to pursue - -

~ any violation associated with this matter because it seemed to be limited to a one time occurrence that

. may have been related to moving a pivot across the area to get it to the proper starting point. Itismy
understanding that there was no repeat occurrence of this situation. Mr. Neibaur should be aware of this .
concern so that the incident is not repeated again this year. o

Please be aware also that the transfer involving the Stanton well and rights 29-07000A and 29-
07000B has still not been approved by IDWR. The Department has experienced a backlog in processing
transfer applxcatxons. I have asked the appropriate IDWR staff to try and expedite the approval of this
transfer prior to this irrigation season.

Also éficlosed with'this letter is-a copy-of-a-map that Mr.-Neibaur submitted showing the 2001
’placefof use locattons from the_Hansen and Deep Wells'“Note that there lS ldled ‘acreage thls yearuwithm

~~~of thls mformatlon.

PLLM e

Sincerely,

Tim Luke
Section Manager, Water Distribution

Cc: Chad Neibaur, Gem Valley Farms
Pam Skaggs, IDWR

D:\Data\MS Word 97\WtrDistricts\WD13T_Shuler3.doc
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Chad Neibaur:Gsm Uallf warms  PHONE NO. @

e’

'To: Tim Luke; Idaho Dept. of Watcr Resources 208 37 7-7866

From: Chad Neibaur; Gem Valley Farms 208 648 7110

Re: W:gggggl_?,lacc‘mgﬁton he: Hansen and Dee

R "

Tim,

[ am sending you a place of use map for the 2001 season as you requested. Our water
master was not to our meeting yesterday and so I will mail 2 copy to him as well. Hope
cverything is going well for you there.

Sincerely,

Chad Neibaur

o cet T g
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To:  File )

From: Tim Luke

"

Date: “Jaiy-t, 2001

Re:  Phone Call with Chad Neibaur Regarding Letter from Watermaster/Potential Unaulhonmd
Usc of Water.

On this date | reccived a call from Chad Neibaur of Gem Valley Farms who wished to ask certain

questions about filing an emergency drought transfer application. Upon addressing his questions, | asked'
him about the documentation | reccived from the watermaster conceming the irrigation of certain lands

that were supposed to be idled this year in accordance with the map he submitted earlier this yearand the
conditions of approval of transfer no 5545. Specifically, his map showed that he was to Bt :msm some N

40 to 50 acres under a pivot located in the SE1/4 of Section 19, T9S, RAOE.

Chad advised me that he is leasing this ground 10 a neighbor this year, Phil Yost. He said Phil was

aware of the place of use limitations this year. He said that he had ordered in some pivot stops for this

pivot from Golden West but had not received them yet. He also said Phil was stopping the pivol manually

10 prevent irrigation of the additional acres but that Phil must have overfooked getting out 10 the pivot in
time to prevent it from going where it was not supposed to go. Chad said this had happened oncie, on the
Sunday before last (May 27%), and that Phil may have been out (o church or away from xsme and just
forgot about the pivot seiting. Chad said that he and Phil programmed in some pivot stops on the pivol -~
control panel to prevent the problem from occurring again. Clmdfclmmﬂns\wsanhomszmi&mkemﬁ
was not done by cither he or Phil intentionally.

lndvischhadMbcsidcdw“munmusc\unlmhammwmmmofﬁwﬁwim 1

explained that we might issuc a NOV and enforce a civil penally even though this was  onc-ime incident

and probably an unintentional mistake. [ also advised that his diversions were under close serutiny by

several ncighbors and that the Department had been very flexible mmhsspas(\nolmmmmdlmlwmvcd Y

prior civil penalties.

a
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To: Glen Saxton

From: Tim Luke 77}

Date: July 6, 2001
Re:  Temporary Change Application

We received two temporary change applications from Gem Valley Farms/Chad Neibaur. The

region received the applications on July 2 and Skip Jones faxed copies to us for review on July 3. -

I have reviewed the two applications.

One of the two applications does not describe the correct water rights, points of diversion and
places of use. I called Chad Neibaur on July 5 and advised him of this problem. He
acknowledged that he made a mistake. I further advised him that we could not consider the
application further until he corrected the mistakes and sent in a revised application. I advised
that he could fax the revised application directly to me in Boise.

The second application proposes adding a point of diversion to two water rights. I recommend
that IDWR consider denying this second application due to cxisting water right conditions,
agreements and local water district efforts to limit the amount of acreage that can be irrigated
from the well that Neibaur is trying to add to water rights identified in the emergency
application. Neibaur is seeking to add a well located in T9S R40E Sec 20 SWSW to rights 13-
02259 and 13-7198C that are normally irrigated from a well in the NENW of the same section.
The latter well is not producing enough water this year and has had problems in the past. My
reasons for consideration of denial are as follows:

» Permanent Transfer Nos. 5545 and 4703 thru 4705 limit the total irrigated acreage from the
well in the SWSW Sec 20 to no more than 309 acres. This limitation was made because this
was the historical numbers of acres irrigated from the well and because of protests alleging
injury from increased use of this same well. Gem Valley was authorized to irrigate some
additional acreage from the well if it conducted an aquifer test and could demonstrate that no
injury results from use of the well. The aquifer test was never completed and the 309 acre
limitation as been maintained by IDWR. Approving the temporary transfer would increase
the total irrigated acreage. Moreover, the water rights historically diverted from the well in
the SWSW of Section 20 arc among the more junior priority rights in the valley. The well
therefor is orc of the more junior wells in the area.
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between the two wells to assure limitation of irrigation on the 309 acres. The lock was

The well in the SWSW used to be interconnected to the well in the NENW. No authority
was ever granted for this interconnection. Transfer 5545 required, as per conditions of a
protest withdrawal, that the two wells be physically severed. The two wells were physically
disconnectcd in 2000 by installation of a plug in the mainline. Neibaur proposes removal of
the plug if the temporary change is approved. ,

Prior to installation of the plug in 2000, the watermaster installed a lock on a mainline valve

required under the terms of an Agreement and Consent Order between Neibaur and IDWR
following a NOV regarding unauthorized use of the well in the SWSW of section 20.

Under Transfer 5545, the well in the SWSW was again !imited to a total of 3¢9 acres out 'ofa?}‘*’

permissible place of use of 370 acres. The water district watermaster was also empowered to”
enforce the issue of proper place of use under the terms of the protest withdrawal.

Although no additional acreage will be irrigated under the proposed temporary transfer,
approving it would undo recent enforcement efforts and reverse IDWR’s existing water nght
transfer conditions regarding limitations of the well in the SWSW of section 20.

[ contacted the watermaster on the evening of July 5. The watermaster essentially does not
favor either transfer filed by Neibaur. His primary concern appears to be that Neibaur has not.-
taken proper steps to try and utilize all of his surface water canal shares to alleviate
anticipated drought and well production problems. The watermaster has said that several
local water users have complained to him or expressed concerns reg:rding Neibaur’s use of
canal water. I believe there is some merit to this concern since Neibaur has acquired
additional canal shares over the past few years to develop some new ground in the area and i is
using those shares this year to irrigate the new ground. It may have been more prudentto
idle one of the new pivots and reserve the shares to supplement the wells that Neibaur says
are traditionally problematic in drought years.

July 6,2001
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DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Boise, ID 83706 - P.O. Box 83720, Boise, ID 83720-0098 :

Phone: (208) 327-7900 Fax: (208) 327-7866 Web Site: www.idwr.state.id.us

Gem Valley Farms
C/O Chad Neibaur
1550 Central Rd
Bancroft, ID 83217

July 6, 2001

Re:  Order Denying Temporary Change Application

Dear Mr. Neibaur;

The Department of Water Resources (the department) has denied the enclosed temporary
change application. This action has the effect of a preliminary order. Pursuant to Section 67- - ..
5243, Idaho Code, it can and will become a final order without further action of the Department
unless a party petitions for reconsideration or files an exception and/or brief as described in the

enclosed information sheet.

If you have any other questions, please call me directly at (208)327-7864; ; ) i

Enclosures

Ce:  Craig Shuler, Watermaster
Easter Regional Office

-

Sincerely,

7 &
Tim Luke

Water Distribution Section
Water Allocation Bureau

DIRK KEMPTHORNE

Governor

KARL J. DREHER
Director

Y
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EXPLANATORY INFORMATION
TO ACCOMPANY A
PRELIMINARY ORDER

The accompanying order or approved document is a "Preliminary Order" issued by the
department pursuant to section 67-5243, Idaho Code. It can and will become a final order
without further action of the Department of Water Resources (department) unless a party
petitions for reconsideration, files an exception and brief, or requests a hearing as further
described below:

PETITION FOR RECONSIDERATION

Any party may file a petition for reconsideration of a preliminary order with the
departme..i within fourteen (14) days of the service date of this order. The department will act
on a petition for reconsideration within twenty-one (21) days of its receipt, or the petition will be
considered denied by operation of law. See Section 67-5243(3) Idaho Code.

EXCEPTIONS AND BRIEFS

Within fourteen (14) days after (a) the service date of a preliminary order, (b) the service
date of a denial of a petition for reconsideration from this preliminary order, or (c) the failure -
within twenty-one (21) days to grant or deny a petition for reconsideration from this preliminary
order, any party may in writing support or take exceptions to any part of a preliminary order and
may file briefs in support of the party's position on any issue in the proceeding with the Director.

Otherwise, this preliminary order will become a final order of the agency. =

REQUEST FOR HEARING

Unless a right to a hearing before the department or the Idaho Water Resource Board
(Board) is otherwise provided by statute, any person aggrieved by any final decision,
determination, order or action of the Director of the department and who has not previously been
afforded an opportunity for a hearing on the matter may request a hearing pursuant to section.
42-1701A(3), Idaho Code. A written petition contesting the action of the Director and requesting
a hearing shall be filed within fifteen (15) days after receipt of the denial or conditional approval.

ORAL ARGUMENT

If the Director grants a petition to review the preliminary order, the Director shall allow all
parties an opportunity to file briefs in support of or taking exceptions to the preliminary order and
may schedule oral argument in the matter before issuing a final order. If oral arguments are to
be heard, the Director will within a reasonable time period notify each party of the place, date
and hour for the argument of the case. Unless the Director orders otherwise, all oral arguments
will be heard in Boise, ldaho.

CERTIFICATE OF SERVICE

All exceptions, briefs, requests for oral argument and any other matters filed with the

Page 1 May 26, 2000
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Director in connection with the preliminary order shall be served on all other parties to the
proceedings in accordance with IDAPA Rules 37.01.01302 and 37.01.01303 (Rules of
Procedure 302 and 303).

FINAL ORDER

The Director will issue a final order within fifty-six (56) days of receipt of the written briefs,

oral argument or response to briefs, whichever is later, unless waived by the parties or for good
cause shown. The Director may reménd the matter for further evidentiary hearings if further

factual development of the record is necessary before issuing a final order. The department will

serve a copy of the final order on all parties of record.
Section 67-5246(5), Idaho Cotle, provides as follows:

Unless a different date is stated in a final order, the order is effective fourteen:
(14) days after its issuance if & party has not filed a petition for reconsideration. If
a party has filed a petition for reconsideration with the agency head, the final
order becomes effective when:

(a) the petition for reconsideration is disposed of; or
(b) the petition is dzemed denied because the agency head
did not dispose of the petition within twenty-one (21) days.

- APPEAL OF FINAL ORDER TO DISTRICT COURT

Pursuant to sections 67-5270 and 67-5272, |daho Code, if this preliminary order
becomes final, any party aggrieved by the final order or orders previously issued in this case

S o

may appeal the final order and all previously issued orders in this case to district court by fi Ilng a L

petition in the district court of the county in which:

L A hearing was held,

i. The final agency action was taken,

iii. The party seeking review of the order resides, or -

iv. The real property or personal property that was the subject of the agency actlon
is located.

The appeal must be filed within twenty-eight (28) days of this preliminary order becomning ”

final. See section 67-5273, Idaho Code. The filing of an appeal to district court does not itself
stay the effectiveness or enforcement of the order under appeal.

Page2 May 26, 2000
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FROM : Chad Meibaur:Gem UValley™ Jms PHONE NO. : 208 648 7110 Jul. @2 2091 @7:37AM PS ;
| State of 1dabo f
Department of Wator Resources :
TEMPORARY CHANGE APPLICATION .
. (To changs point of diversion, place of use or purpose of use) & 471 ns - c<\l
Name of applicant: Gem Valley Fammw c/o Chad Neibpur Phone: 208:648-7113
Post Office address: 1550 Centra) Rogd, Banctof, [daho 83217
A, Purposc of Trunsfer:
e : 1. __Change point of divevaion X__Adddivession points ___Change place of use
R : k __ Change purpose of use —__other
- 2. Describe the proposed change(s) and the reasons therefore;
- B. Descripton of rights or portion thercof, after the requested change;-
1. Right Nunber Priovity Apount Nature Period of Use
1300259 . 210 cft, Iization 448 to 10/15
13-07198C 67201971 1.66 cb Irrigation 4/15 w 10/15 1
; , 2. Total smoust of water being tansfeed 1.76. cubic feev/second and /or ___ acre-fect por
’ annum
3. Source of water Groundwatet tributary to .
) 4, Potns of Diversion: :
ol 0 u -
Ko ot | v g Vi ) LLocal neme 1o G TSIon
o _ v o NEINu] 20 (1] 40 | Canbou Hansen well
' ¢ “ " N q ﬁ“
T RECE Added (At~ SUBW
3 X :
5. Londs inigaled o placs of us:
. r
W W W aC |
L 3 L.} 1 ]
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S. Genenal lnfdrmﬁon:

8. Who owns the water right to be changed?
b. Describe the arrangement allowing use of the right,

¢. Describo the affect on the land now imigated if the change Is approved pursuant to this -
jon: We are haviag trouble with the senior well in section 20 and have

application:
Jowered the But cannot pet suflic)ent pressurs o fun e sysicil. We mre
o lng e ABIE TS FE TaThe nfor well 1o vapplimeot 30 (W W ERB T,

Has the water right sought to be transferred been used this year? Yes

.

o. Abmdwdumbowwouldﬂwnw betsodfoﬂhemumdnof&oym

1 heredy asuzae &ff riak {n sccordance with House Bill No, u-dmmnoouwmwmmmmmuuma
does 80 conetitute aa cnlargement in use of e original right. The latometion contained in Lhis spplication is truc 10 the best af my
knowicdge. 1undcrstand thet any wiltf) misrepresanations mads in thit application may result in voiding Ity spprovel. .

AR 7o

FOR DEPARTMENT USE ONLY. g
Receivod by ﬁ(.]f Due _{~— O Fee$50 Tl
Recipmd 220 |6 EQXRKED _ Rovomend: ____spproved deny !
Watcrmastes rocommendation_S € e ‘
ACTION OF THE DIRGCTOR, DEPARTMENT OF WATER nasouncr—:s_fc___IB \ '"'; ~

B bt .

s

a—"
Witness my hand dhls é dey ot 2001 :
r




e s b ke o e i s

-

AR
. B7/03/2001 10:38

FROM ¢ Chad NetbauriGem Valled ¥ms PHONE NO. @ 200 648 7110

i S R RN AR e i

2085257177 IDWR EASTERN

bt Sa”

remove bledck in
muintipe to join

v

AETAE

PAGE 88

)Jul. @2 2091 @7:36AM P7?

- e

-

:
0 £

!

R .t

s

:

v (
H o
!

;

1t

IR

g ]
RAKSACH
AT
oY 3




L wht AR uu;,‘
(. ’
. Vel
Ve

State of Iﬂaho e
DEPARTMENT OF WATER RESOURCES . .

ZE 1301 North Orchard Street, Boise, ID 83706 - P.O. Box 83720, Boise, ID 83720- 0098
i Phone: (208) 327-7900 Fax: (208) 327-7866 Web Site: www.idwr.stateid.us
ok DIRK KEMPTHORNE
Governor
KARL J.DREHER -
i July 5, 2001 Director "
L Gem Valley Farms
SR C/0O Chad Neibaur
S 1550 Central Rd.

Bancroft, ID 83217

Re: Notice of Violation and Cease and Desist Order; Diversion of Water hof in
Conformance with a Valid Water Right

Dear Mr. Neibaur,

Enclosed is a Notice of Violation and Cease and Desist Order regarding your diversion of

- ground water to an unauthorized place of use. Please note all civil penalties and
compliance dates stipulated in the attached order. Please also note your opportunity to -
request a compliance conference concerning this matter as wells as the time frame and
manner in which such a request must be made.

Respectfully,

L

Tim Luke
Water Distribution Section

Cc: Craig Shuler, Watermaster
Harold Jones, Eastern Region

D:AData\MS Word 97\WirDistricts\GemValyNOVcov.doc
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Q | Attachment A

CERTIFICATE OF SERVICE

1 DO HEREBY CERTIFY that on this 6™ day of July, 2001, the attached
correspondence was served upon the following individuals by placing a copy of the same
in the United States Mail, postage prepaid, certified with a return receipt and properly

“addressed as follows:

ST - Gem Valley Farms
S o C/0O Chad Neibaur
T 1550 Central Rd
Bancroft, Id 83217

/!

Dayna‘M. Ball, Office Specialist II
Water Distribution Section
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO
IN THE MATTER OF DIVERSION )
OF WATER BY GEM VALLEY FARMS ) NOTICE OF VIOLATION

NOT IN CONFORMANCE WITH ) AND CEASE AND DESIST
VALID WATER RIGHTS )} ORDER

The Director of the Department of Water Resources (department), being charged
with the duty of protecting vested water rights, enforcing certain statutes of the state of

- Idaho and the rules of the department, and being authorized to order the cessation of

violations or attempted violations of the provisions of the law relating to appropriation
and distribution of water, has investigated the use of water by Gem Valley Farms (herein
referred as Gem Valley).

Based on the department’s investigation and understanding of the law, the’
Director finds, concludes and orders as follows:

FINDINGS OF FACT

1. Gem Valiey owns decreed water right nos. 13-02259, 13-07198C, 13-07165, 13-
07261 and 13-07198B authorizing the combined diversion of 8.88 cfs of ground water
from two wells located in T9S, R40E, Section 20, NENW and SWSW. These rights
when combined authorize irrigation of 573.acres in any one year out of a total
permissible place of use of 799 acres. In addition, rights13-07165, 13-07261 and 13-
07198B authorize a combined annual irrigation of 309 acres out of the total 799-acre
permissible place of use.

2, The maximum combined use and irrigated acreage authorized under the above
rights is subject to conditions of approval as set forth by water right transfer no. 5545,
approved on May 4, 2000. Several neighboring water users protested this transfer. The
protests were withdrawn based on a written agreement between Gem Valley and the
protestants dated January 12, 2000. The agreement provides that Gem Valley must
identify cach year at the annual water district meeting the specific 309 acre place of use
that is to be irrigated for the ensuing crop year under water rights 13-07165, 13-07261
and 13-07198B. The agreement further provides that each year the water district
watermaster will be informed of the defined place of use and is empowered to enforce the
issue of proper place of use with possible financial penalty.

3. On January 30, 2001, prior to the 2001 Water District 13-T meeting, Gem Valley
provided the department a map showing the acres that would be irrigated in 2001 under

NOTICE OF VIOLATION AND CEASE AND DESIST ORDER, PAGE 1
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transfer no. 5345. The department subsequently pruvided this map to the water district
watermaster.  The map provided to the department showed the place of use location for
the total 573 acres authorized by transfer 5545. The map specifically showed that a
portion of a pivot located in the southeast quarter of Section 19, Township @ South,
Range 40 East, was to be idle in 2001 in order to comply with the 573 and 309 acre place
of use limitations. The map showed that about 10 to 50 acres in the southeast portion of
the pivot in Section 19 was not to be immigated in 2001,

4. On June 1, 2001, the duly clected watermaster of Water District 13-T, Craig
Shuler, made a routine inspection of the wells and irrigated place of use described under
transfer 5545. Mr. Shuler observed that the 40 to 50 acres in Section 19 that were
identificd by Gem Valley as a non-immigated place of use in 2001 had recentily been
irrigated. Mr. Shuler also observed that a grain crop had been planted in the entire pivit,
including the arca under the pivot that was supposed 1o be idle or non-isrigated in 2001,
Mr. Shuler also confirmed that the remaining acreage under transfier 5543 that was
identified as the place of use for 2001 was cither recently irrigated or planted with a crop.

5. On June 5, 2001, the watermaster contacted Chad Neibaur of Gem Valley
regarding the observations he made at the pivot in Section 19 on June 1%, Mr. Neibaur
explained that he had leased the ground in question 10 a neighboring farmer and that the
entire pivot was planted in grain. Mr. Neibaur further explained that he had advised the
leasee of the place 0 use limitation at this pivol. Both he ang the leasee were working on
steps to prevent the pivot from watering the non-irrigated area that he identified on the
map submitted to ID\WR before the 2001 water district meeting. Mr. Neibaur
acknowledged to the watermaster that the area that was not supposed to be irrigated in
Section 19 was watered once on sbout May 27%,

6. On Junc 11, the department received a letter from the watermaster documenting
the above referenced investigation and phone call with Chad Neibaur. In response to this
letter, department representative Tim Luke spoke with Mr. Neibaur by phone on June 13
regarding the documentation submitted by the watermaster. Mr. ideibaur admitted to Mr.
Luke that the land in question in Section 19 had mistakenly been irrigated once, on about
May 27%, Mr. Neibaur confirmed that the land was leased and that the leasee was aware
of the place of use limitations associated with the Section 19 pivot. Mr. Neibaur believed
that the irrigation of the land in question by the lessee was the result of an honest mistake
by the leasee and was not intentional. Neibaur explained that he and the leasee have
since arranged the pivot so that it can not physically irrigate the additional acees in
Section 19.

7. On June 28, 2001, department representative Tim Luke spoke with the
watermaster, Craig Shuler, regarding any further place of use monitoring in Section 19
and other lands under transfer 5545. Mr. Shuler advised that he had not detected any
further irrigation of the land in question in Section 19. Shuler also advised that he had
found no other irregularities regarding the remaining place of use under transfer 5545,

NOTICE OF VIOLATION AND CEASE AND DESIST ORDER, PAGE 2
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i CONCLUSIONS OF LAW

i

i : 1. Idaho Code 42-1701B(6)(a) states, in pertinent part:

...that persons determined to be in violation of section 42-351, Idaho Code, shall
o i be liable for a civil penalty not to exceed:
- I i (ii) For irrigation uses, three hundred dollars ($300) annually for each acre

‘ Sl ' irrigated, in whole or in par, by the illegal use or diversion.

e 2. Prior to the 2001 Water District 13-T meeting, Gem Valley submitted to the
- department a map depicting the irrigaticn place of use for 2001 for water right transfer

5545 and water right nos. .13-02259, 13-07198C, 13-07165, 13-07261 and 13-07198B.
; Specifically, department staff notified Jorgensen that it had received complaints that
Jorgensen had used the well in Section 32 to irrigate some land located west.of the well
across the county road in Section 31, T9S, R40E, and Section 6, T10S, R40E. In
response to these concerns, Jorgensen showed department staff that a one-way check
' valve had been installed to prohibit the conveyance of water to lands other than those
under right 13-07161.

| 3. Based on investigation by the Water District 13-T watermaster and the
department, plus subsequent acknowledgement by Gem Valley, Gem Valley is found to -
S : have used ground water on approximately 40 to 50 acres of land not authorized as a valid
BN , place of use under water right transfer no. 5545 and water right nos. 13-02259, 13-

o , 07198C, 13-07165, 13-07261 and 13-07198B.

4, The director should issue a Notice of Violation instructing Gem Valley to cease
and desist diverting water to lands not described as a place of use as authorized by Gem . -
Valley’s water rights.

ORDER
IT IS HEREBY ORDERED as follows:

1 Gem Valley shall cease and desist diverting water and applying it to lands not in
accordance with the conditions and agreements established by water right transfer no.
5545 and water right nos. 13-02259, 13-07198C, 13-07165, 13-07261 and 13-07198B.

. B R Lo : 2. For failure to comply with the law and authorized water rights, Gem Valley shall
Lo T pay a three hundred-dollar ($300.00) civil penalty to the department. The penalty shall
be paid by July 16, 2001.

, ’ SRS 3. For any future diversion of water or application of water to lands not authorized
A . 0 by the water rights, or by subsequent order and decision by the department, Gem Valley
o P shall pay a civil penalty of three hundred dollars ($300) annually per acre for each acre

NOTICE OF VIOLATION AND CEASE AND DESIST ORDER, PAGE 3
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' ' that is irrigated and that is not in conformance with the water rights, the final order,or - . S ;
i subsequent decision by the department. S e T
i 4, Gem Valley is entitled to a Compliance Conference with department staff if
, Gem Valley submits a written request for a conference to the department within fourteen
’ . (14) days of receipt of the Notice of Violation. The written request must describe how f
R Gem Valley will comply with the law. |
R | ‘ 5. Gem Valley shall have the opportunity to enter into a Consent Agreement with
ST - the Department to remedy the violation and to assure future compliance with the laws of
RN - the State of Idaho.
| ' DATED this day “Tay of July, 2001.
8
i O'RMAN C. YOUNG
oy | » Administyator )
. , . ' : Water Mamagement Dwxslon
| .
5 ‘
I ’
|
!
E
% :
. - ‘ B
't ! - d
| o
| NOTICE OF VIOLATION AND CEASE AND DESIST ORDER, PAGE 4 4 i
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' To: File, Water District 13-T, Water Right 13-02259, NOV File
From: Tim Luke i/7¢
Date: July 13, 2001

Re: Reasoning and Justification for Assessment of Civil Penalty for Gem Valley Farms Notice
of Violation and Cease and Desist Order dated July 13, 2001.

On July 12, 2001 I prepared a Notice of Violation and Cease and Desist Order regarding use of

water not in conformance with water rights owned by Gem Valley (water rights 13-02259, 13-07198C,
13-07165, 13-07261 and 13-07198B). The NOV has been prepared in accordance with Sectlons .
42-351 and 1701B, Idaho Code.

Section 42-1701B(2) provides that a notice “shall state a remedy, including all restoration
and mitigation measures, and the amount of any civil penalty the director seeks for redress of the
violation.” Section 42-1701B(6)(a) states:

Any person determined in a judicial civil enforcement action to have substantially violated any
provision of title 42, Idaho Code, or any rule promulgated pursuant to that title, shall be liable for a
civil penalty not to exceed ten thousand dollars ($10,000) per violation or one hu-dred fifty dollars
¥ , : ($150) per day for a continuing violation, whichever is greater; except that persons determined to be -
P o -in violation of section 42-351, Idaho Code, shall be liable for a civil penalty not to exceed
oL @) For nonirrigation uses, fifty dollars ($50. 00) per one-tenth (0.1) cubic feet per second of

' : L water or part thereof, per calendar day; up to a maximum penalty of fifty thousand dollars
g , ($50,000) per year for water illegally used or diverted;
j . . (ii) For irrigation uses, three hundred dollars ($300) annually for each acre irrigated, in whole
" ‘ or in part, by the illegal use or diversion. :

; The order prepared for Gem Valley includes a $10,000 civil penaity to Uz paid by Gem
S ' Valley for failure to comply with the law and authorized water nghts to be paxd by August 1,
P 2001.

In assessing a penalty, I decided on $10,000 in part because of the $10,000 limit prov1ded in
Section 42-1701B(6)(a). I considered assessing a fine at the annual $300 per acre limit. I
determined that by its action, Gem Valley was irrigating up to 573 acres from a well that has been
limited to only 309 acres (see order and memo of July 13 for further explanation). The action thus
! resulted in irrigating up to an additional 264 acres from the one well. At $300 per acre, the

o department could arguably seek an initial civil penalty of $79,200. I believe however that this rate
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is excessive since the 264 acres are actually covered by valid water rights. I believe the $10,000 is
more reasonable and is consistent with the intent of Section 42-1701B at least as it applies to
violations outside of Section 42-351. Although the Gem Valley violation is a violation of 42-351,
which allows for assessment of a higher penalty, the penalty of $10,000 is perhaps more reasonable
for the additional reasons:

> Gem Valley could not irrigated the 264 acres with the wells normally used on that ground
because of production problems associated with the wells that have been exacerbated by this
year’s drought. The 264 acres in question does have valid water rights appurtenant to it.

> The county in which the wells an;l land is located has been declared a drought emergency that
allows area users to apply for temporary change applications.

> Gem Valley did apply to use the well with the 309-acre limitation to irrigate its other 264 acres
but IDWR denied the application due to the existing water right limitation and protest
agreements. However, Gem Valley at least made an initial good faith attempt to comply with-
state laws and procedures.

» IDWR would normally approve the type of temporary application filed by Gem Valley but did - -
not in this case because of the existing water right conditions, protests and agreements
regarding the 309-acre limitation from the one well. Also, the on-going problems in the
immediate area and the Ground Water Management Area status were additional factors
considered in the decision process. ‘

» Gem Valley is not likely using more water on the entire 573 acres authorized by the water
rights than it would normally use. It is likely in fact that due to production problems, Gem - .
Valley would probably use less water than normal even if the application were approved.

Obviously, Gem Valley made a decision to connect the wells and get water to the 264 acres in
question without receiving authorization to do so and then continued to use the well on the 264
acres knowing that the temporary application had been denied. Gem Valley has received several
NOV’s over the last few years associated with these same water rights and wells. IDWR has
sought corrective measures but has been lenient in assessing civil penalties. Although the higher

civil penalty allowed by law is being dismissed in this latest action, the reduced penalty of $10,000 |

is still fairly significant. The penalty should be vigorously pursued to prevent future problems wnh
Gem Valley at this location.
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Memorandum

To: File, Water District 13T
From: Tim‘Luke %
Date: July 13,2001 47/

Re: Field Inspection of Gem Valley Farms Wells and Visit with Chad Neibaur regardmg wells

in Section 20, T9S, R40E: Use of Rights and Diversions not in Conformance with Water = i

Rights

On July 3, 2001, Gem Valley Farms filed two Temporary Change Applications with the

department involving certain water rights and ground water diversions in the Bancroft-Lund area. One )

of the two applications, TC-13-02, sought authorization to connect a well in the SWSW of Section 20

(known as the Deep Well) with two wells in the NENW of Section 20 (known as the Hansen Wells), all L
in T9S, R40E. The second application involved adding a point of diversion and existing well to other

wells and rights for systems separate from those in Section 20. This latter application incorrectly o |
identified the water rights and points of diversion and places of use. Gem Valley submitted a revised

application on July 6 and IDWR approved it on the same day. Application TC-13-02 was denied on -
July 6.

The change requested on application TC-13-02 was sought because the Hansen wells allegedly
could not provide an adequate source of water for the land that is normally irrigated by those wells,

which is about 264 acres. The Deep well is limited to irrigation of no more than 309 acres under certain.
transfers approved in 1996. Gem Valley filed a transfer in 1999 to formally connect the wells in section. -
20 and create a permissible place of use under all the rights served by the three wells in Section 20. The = . .
transfer was protested by several neighboring users and then later withdrawn based on agreement with ~~

Gem Valley that Gem Valley would not physically connect the Deep well with the Hansen wells

thereby assuring that no more than 309 acres could be irrigated from the Deep well. The transfer, No. o

5545, was approved in May, 2000 subject to the agreement between Gem Valley and the protesters.

~ Gem Valley disconnected the mamlme between the Deep well and the Hansen wells just before the

- 2000 irrigation season.

On July 51 called Gem Valley owner Chad Neibaur to advise him of the errofs associated with his: ‘

second temporary change application. I also advised him that the state office was reviewing the

-applications because Harold Jones was on leave July 5 and 6 and because there were indeed concerns

about the apphcatlons I advised that Harold had faxed both applications to Boise on July 3.

On July 6,2001, IDWR denied Temporary Change Application TC-13-02, A copy of the demed

application was sent to Chad Neibaur of Gem Valley via facsimile along with a cover letter and certain - N
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July 13, 2001

explanatory information for preliminary orders. The department’s facsimile machine record shows the
material was successfully transmitted on July 6 at 5:08 p.m. I called Chad Neibaur’s cell phone and
residence on July 9 to advise him about the denial of Application TC-13-02 and the approval of the
second temporary change application that he submitted on July 3. I received no answer on his cell
phone but left a message at his residence regarding the status of both applications.

On the evening of July 10, 2001, I made a field inspection of the Deep well and Hansen wells and
observed that the mainline from the Deep well was connected to the mainlines from the Hansen wells.
A valve installed on the line connecting the Deep well with the Hansen wells was observed in the open
position and water from the Deep well mainline appeared to be going to the pivots that are normally
served by the Hansen wells. All of the Hansen center pivots (two 120-acre pivots and one mini-pivot)
were on at the time of my visit on July 10 (approximately 5:30 p.m.). Also, two of the three center
pivots (all normal size pivots) normally served by the Deep well were on. I observed the same pivots
operating on the morning of July 11.

On the moming of July 11, I visited with Chad Neibaur near his shop. I questioned Chad about
the connected pipe between the Deep well and Hansen wells. He said that he had the wells connected
on Saturday, July 7. He said he assumed that IDWR was going to approve the temporary change
application and allow the wells to be connected. He said he had not received the faxes that I sent to him
on July 6 even though I had confirmation from my machine that it had transmitted successfully. He said
something about a message on his machine indicating an attempted fax but that the documents never
actually came through. He said he learned of the denial on Monday, July 9 after speaking with Harold
Jones from the IDWR regional office in Idaho Falls. Despite this news, the wells remained
interconnected and the Deep well was used to irrigate the Hansen place of use. During our visit,
Neibaur complained that IDWR was taking too long to decide on application TC-13-02. He was also
critical of the procedure that required him to file and work with Idaho Falls then have the application
reviewed and denied by staff at Boise even though I had personally told him a week earlier that Idaho
Falls was reviewing and processing most to the applications. I had reminded him at that time however
that the region does consult and/or send some applications to Boise when there are particular questions
or concemns. I also advised that there might be concerns regarding this application due to the past
problems, agreements and transfers associated with the wells in Secticn 20 but that he should file the
application anyway.

‘During our conversation on July 11, I advised Neibaur that he should reverse the action he tookon -~ - = .. 5

connecting the wells in Section 20. He responded by saying that he should not be expected to burn up
and ruin a potato crop. He indicated that he needed to continue to use the Deep well to maintain or save
his crops. He said he couid not understand the department’s decision and felt it was wrong since the
Hansen rights and well are senior rights and that he should have the opportunity to use one of his junior
priority wells to assist his senior rights. I briefly reviewed with him the past decisions, transfer
conditions, agreements and previous NOV’s that limited the Deep well to 309 acres. I explained that it
was difficult for IDWR given the area concerns and problems, as well as the past history on the Deep
well, to remove the limitation on that well. [ advised that IDWR would have to send a Notice of
Violation and that he should prepare to address subsequent monetary penalties for connecting the wells
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July 13, 2001

without authorization and continued diversion of water from the Deep well system to the Hansen
system.

On July 12 I contacted the watermaster and advised him of my findings and conversation with
Neibaur on July 10-11. The watermaster said he had driven by the Hansen pivots earlier on July 12 and
noticed that these pivots were off. I directed the watermaster to make periodic inspections of the wells
and interconnected lines and valves, and note what pivots are on and served by the wells. [ also asked
that he record these observations and the dates that they are made.
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i State of Iuaho
; DEPARTMENT OF WATER RESOURCES
1301 North Orchard Street, Boise, ID 83706 - P.O. Box 83720, Boise, ID 83720-0098 oy
Phone: (208) 327-7900 Fax: (208) 327-7866 Web Site: www.idwr.state.id.us R
: DIRK KEMPTHORNE
‘ Governor
KARL J. DREHER
July 16, 2001 , Director
Gem Valley Farms
C/O Chad Neibaur
1550 Central Rd.
Bancroft, ID 83217
§ Re: Notice bf Violation and Cease and Desist Order; Diversion of Water not in
§ | Conformance with a Valid Water Right
. Dear Mr. Neibaur,
: ‘ , Enclosed is a Notice of Violation and Cease and Desist Order regarding your diversion of :
B o ground water to an unauthorized place of use. Please note all civil penalties and
o : compliance dates stipulated in the attached order. Please also note your opportunity to
S request a compliance conference concerning this matter as well as the time frame and

manner in which such a request must be made.

Tim Luke
Water Distribution Section

o e et g e R S st -+

Cc: Craig Shuler, Watermaster
Harold Jones, Eastern Region

: » o e D:\Data\M$S Word 97\WtrDistricts\GemVﬂyNOVcov.doc
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: placing a copy of the same in the United States Mail, postage prepaid, certified with a
 return receipt and properly addressed as follows:

Gem Valley Farms
C/O Chad Neibaur BTN o
1550 Central Rd. SR .
Bancroft, Id 83217 e
Dayna‘M. Ball, Office Specialist 11
Water Dlstnbutlon Section
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CERTIFICATE OF SERVICE

[ DO HEREBY CERTIFY that on this 16" day of July, 2001, the attachea Notice
of Violation and Cease and Desist Order was served upon the following individuals by -




ﬁ’t”‘i“‘”“‘r‘fm«ur sl g b b gl e e S R R M S s A bt

S O

i L

EXPLANATORY INFORMATION
TO ACCOMPANY A
PRELIMINARY ORDER
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The accompanying order or approved document is a "Preliminary Order” issued by the
department pursuant to section 67-5243, Idaho Code. It can and will become a final order
without further action of the Department of Water Resources (department) unless a party
‘petitions for reconsideration, files an exception and brief, or requests a hearlng as further
descnbed below. - : Co i

= e T T oL R

PETITION FOR RECONSIDERATION

D Any party may file a petition for reconsideration of a preliminary order with the

S department within fourteen (14) days of the service date of this order. The department will act
3 on a petition for reconsideration within twenty-one (21) days of its receipt, or the petltlon will be
i considered denied by operation of law. See Section 67-5243(3) |daho Code

EXCEPTIONS AND BRIEFS

Within tourteen (14) days after (a) the service date of a preliminary order, (b) the service
date of a denial of a petition for reconsideration from this preliminary order, or (c) the failure
within twenty-one (21) days to grant or deny a petition for reconsideration from this preliminary
g ' order, any party may in writing support or take exceptions to any part of a preliminary order and
I may file briefs in support of the party's position on any issue in the proceeding with the Drrector
Otherwise, this preliminary order will become a final order of the agency.

} n ' ' REQUEST FOR HEARING L

\, T Unless a right to a hearing before the department or the Idaho Water Resource Board
(Board) is otherwise provided by statute, any person aggrieved by any final decision, &7 %

determination, order or action of the Director of the department and who has not previously been '

afforded an opportunity for a hearing on the matter may request a hearing pursuant to section

42-1701A(3), Idaho Code. A written petition contesting the action of the Director and requesting

B a hearing shall be filed within fifteen (15) days after receipt of the denial or conditional approval.

ORAL ARGUMENT

L . +_=If the Director grants a petition to review the preliminary order, the Director shall allow all -
- B - parties an opportunity to file briefs in support of or taking exceptions to the preliminary order and
- . S may schedule oral argument in the matter before issuing a final order. If oral arguments are to
be heard, the Director will within a reasonable time period notify each party of the place, date
and hour for the argument of the case. Unless the Director orders otherwise, all aral arguments
will be heard in Boise, Idaho.

CERTIFICATE OF SERVICE

All exceptions, briefs, requests for oral argument and any other matters filed with the

Page1 May 26, 2000
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S Director in connection with the prelimih‘ary order shall be served on all other parties to the
proceedings in accordance with IDAPA Rules 37.01.01302 and 37.01.01303 (Rules of
. Procedure 302 and 303).

FINAL ORDER

S The Director wul issue a final order within fifty-six (56) days of recelpt of the wrltten bnefs
de, oral argument or response to briefs, whichever is later, unless waived by the parties or for good
T cause shown. The Director may remand the matter for further evidentiary hearings if further

factual development of the record is necessary before issuing a final order. The department wnll

serve a copy of the final order on all parties of record.

e e e o S

< S _ - Section 67 -5246(5), ldaho Code, provrdes as foIIows

Unless a different date is stated in a final order the order is effectlve fourteen
(14) days after its issuance if a party has not filed a petition for reconsnderation If
a party has filed a petition for reconsideration with the agency head, the final
order becomes effective when: o
g ,_ - (a) the petition for reconsuderatlon is disposed of; or." :
L ~o . - (b).  the petition is deemed denied because the agency head - -
B - did not drspose of the petition wnthm twenty-one (21) days 7

L " APPEAL OF FINAL ORDER TO DISTRICT COURT

Pursuant to sections 67-5270 and 67-5272, Idaho Code, if this preliminary order = -
becomes final, any party aggrieved by the final order or orders pieviously issued inthis case -~ - .
may-appeal the final order and all prevnously issued orders in this case to dlstnct court by t' Irng a‘

petition in the district court of the county in which: , SRR
.. A hearing was held, ST St ,
ii. - The final-agency action was taken, : :
ii... .. The party seeking review of the order res:des or . ; -
iv. . The real property or personal property that was the subject of the agency action
is located.

The appeal must be filed within twenty-eight (28) days of this preliminary order becom'i‘ngj
final. See section 67-5273, Idaho Code. The filing of an appeal to district court does nots |tse|f'-~
stay the effeotlveness or enforcement of the order under appeal * SN
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO

IN THE MATTER OF DIVERSION )

OF WATER BY GEM VALLEY FARMS ) NOTICE OF VIOLATION
NOT IN CONFORMANCE WITH ) AND CEASE AND DESIST
VALID WATER RIGHTS ) ORDER

The Director of the Department of Water Resources (department), being charged
with the duty of protecting vested water rights, enforcing certain statutes of the state of
Idaho and the rules of the department, and bemg authorized to order the cessation of
violations or attempted violations of the provisions of the law relating to appropriation G ,
and distribution of water, has investigated the use of water by Gem Valley Farms (herein ~~ * -+ = .~
referred as Gem Valley). SRR

Based on the department’s investigation and understanding of the law the’
Director finds, concludes and orders as follows: :

FINDINGS OF FACT

L Gem Valley owns decreed water right nos. 13-02259, 13-07198C, 13-07165, 13-
07261 and 13-07198B authorizing the combined diversion of 8.88 cfs of ground water
from three wells located in T9S, R40E, Section 20, NENW and SWSW (two wells
located in the NENW). These rights when combined authorize irrigation of 573 acres in
any one year out of a total permissible place of use of 799 acres. In addition, rights 13-
07165, 13-07261 and 13-07198B authorize a combined annual irrigation of 309 acres out

of the total 799-acre permissible place of use. Also, rights 13-02259 and 13-07198C

% authorize a combined annual irrigation of 264 acres out of the total 799-acre permissible

place of use.

{o " ~°2." * The maximum combined use and irrigated acreage authorized under the above * ~ =+ ===
| . rights is subject to conditions of approval as set forth by water right transfer no. 5545, -
approved on May 4, 2000. Several neighboring water users protested this transfer. The
protests were withdrawn based on a written agreement between Gem Valley and the
protestants dated January 12, 2000. Under the agreement, Gem Valley agreed to -
physically disconnect the well in the SWSW of Section 20 from the two wells in the :
NENW of Section 20. This particular item of the agreement was reached in part becauss
o previous water right transfers involving rights 13-07165, 13-07261 and 13-07198B
! limited the total number of acres that could be irrigated from the well in the SWSW of

Section 20 to no more than 309 acres (see Transfer Nos. 4703, 4704 and 4705).

NOTICE OF VIOLATION AND CEASE AND DESIST ORDER, PAGE |
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] 3. The agreement reached between the protestants and Gem Valley under Transfer

| No. 5545 also provides that Gem Valley must identify each year at the annual water

! district meeting the specific 5373 acre place of use that is to be irrigated for the ensuing

§ crop year under the water rights. The agreement further provides that each year the water PR
| district watermaster will be informed of the defined place of use and is empowered to . P I
f enforce the issue of proper place of use with possible financial penalty. oy

' r 4, During the 2000 irrigation season, the department received confirmation that the
P well in the SWSW of Section 20 was disconnected from the two wells in the NENW of
| o Section 20.

~ L 5. On July 3, 2001, Gem Valley submitted to the department a Temporary Change

: Application, identified as Temporary Change Application No. TC-13-02, for water rights
13-02259 and 13-07198C. The application proposed adding the well located in the
SWSW of Section 20 to these two rights and thereby connecting this well with the wells
in the NENW of Section 20 and increasing the number of acres irrigated from the well in

. the SWSW to more than 309 acres. The temporary change was proposed because the

o ' wells in the NENW allegedly were not providing an adequate amount of water to the 264
acres under water rights 13-02259 and 13-07198C.

6. On July 6, 2001, the department denied Temporary Change Application No. TC-
: 13-02. On this same date, the cepartment sent a copy of the denied application directly to s -
Gem Valley via facsimile along with a cover letter and certain explanatory information. B ' L

7. On July 10, 2001, department staff inspected the wells in the SWSW and NENW
| of Section 20 and observed that the well in the SWSW of Section 20 was connected to
L mainlines from the two wells in the NENW of Section 20. All three wells were running
at the time and being used to irrigate all but one of the pivots under the entire 573-acre
permissible place of use authorized under Transfer No. 5545. :

( \ 8. On July 11, 2001, the department staff member who inspected the wells on July
. ! 10 met with Gem Valley owner and representative Chad Neibaur. Mr. Neibaur
| ; acknowledged that the wells in Section 20 had recently been connected because he had
R assumed that Temporary Change Application TC-13-02 would be approved. Neibaur
sucat ewwov oo further explained that he had not received the facsimile sent by the department on July.6..
{ = #me teee - but had leamned of the denied application on July 9 via a phone discussion he-had witha- = e
) regional department representative from Idaho Falls. I g

9. During the July 11 meeting between Gem Valley and the department

. -representative, the department advised Gem Valley that it was in violation of its water

! ' rights and the conditions of Transfer No. 5545. The department advised Gem Valley to
take action to disconnect the wells. Gem Valley responded that the recommended action
could not be implemented because crops would be lost. )

"‘ » NOTICE OF VIOLATION AND CEASE AND DESIST ORDER, PAGE 2
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CONCLUSIONS OF LAW

1. Idaho Code 42-1701B(6)(a) states. in pertinent part:

..that persons determined to be in violation of section 42-351, Idaho (,ode shall S

be liable for a civil penalty not to exceed:
(ii) For irrigation uses, three hundred dollars ($300) annually for each acre
irrigated, in whole or in part, by the illegal use or diversion.

2. Water right Transfer No. 5545 is affected by an agreement dated January 12,2000

between Gem Valley and certain transfer protestants. The agreement requires Gem
Valley to physically disconnect the well that it owns located in the SWSW of Section 20
T9S R40E with two wells that it owns located in the NEN'W of Section 20, T9S, R40E.
Gem Valley had disconnected these wells following the approval of the transfer but
reconnected the wells in July, 2001 under the assumption that the department would
approve a Temporary Change Application allowing the wells to again be reconnected.

3. The department denied Temporary Change Application No. TC- 13-02 which
sought to connect the wells in Section 20. Gem Valley has continued to keep the wells

interconnected and irrigate more than 309 acres from the well in the SWSW of Section
20.

4. Based on investigation by the department and subsequent acknowledgement by
Gem Valley, Gem Valley is found to have violated the conditions of approval under
water right Transfer No. 5545 and water right nos. 13-02259, 13-07198C, 13-07165, 13-
07261 and 13-07198B.

5. The director should issue a Notice of Violation instructing Gem Valley to cease U

- and desist diverting water that is not in conformance with conditions and agreements of
" . Transfer No. 5545 or should rescind approval of Transfer No. 5545. :

ORDER
ITIS HEREBY ORDERED as follows:

L Gem Valley shall immediately disconnect the well in the SWSW of Section 20
from the mainlines of the two wells in the NENW of Section 20 and shall cease and
desist diverting water not in accordance with the conditions and agreements established
by water right transfer no. 5545 and water right nos. 13-02259, 13-07198C, 13-07165,
13-07261 and 13-07198B.

2. For failure to comply with the law and authorized water rights, Gem Valley shall
~pay a civil penalty in the amount of ten thousand-dollars ($10,000.00) to the department.
The penalty shall be paid by August 1, 2001.

NOTICE OF VIOLATION AND CEASE AND DESIST ORDER, PAGE3
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3. For any future diversion of water or application of water to lands not authonzed -

by the water rights, or by subsequent order and decision by the department, Gem Valley
shall pay a civil penalty of three hundred dollars ($300) annually per acre for each acre

that is irrigated and that is not in conformance with the water rights, the final order or

“ subsequent decision by the department.

4. Gem Valley is entitled to a Compliance Ceonference with department staff if )

Gem Valley submits a written request for a conference to the department within fourteen

(14) days of receipt of the Notice of Violation. The written request must descnbe how .

Gem Valley will comply with the law. -

5. Gem Valley shall have the opportunity to enter into a Consent Agreementv with o -
the Department to remedy the violation and to assure future comphance with the laws of R

the State of Idaho

DATED thlS 13- day of July, 2001.

Administrator

NOTICE OF VIOLATION AND CEASE AND DESIST ORDER, PAGE 4
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i« Department of Water Resources Board | s artment of Welor RRSOUTGSS |
- Dear Sirs,

1 am writing to clarify what happened with the Pivot belongmg to Chad Neibaur located on
Hegstrom Road and the 40 acres of non-irrigated land that was unintentionally watered causing
~this fine. The pivot system was being maintained by both myself as well as Chad Neibaur. We -
- were watering the grain at four tenths of an inch , because of its young stage. The pivot had not
yet had the pivot stops installed because we were waiting on Golden West Irrigation fo deliver -
them to us. The Pivot had been checked periodically during the watering but in the early -
morning hours on Sunday 1tie pivot moved on the non-irrigated ground between the timeswehad =
- checked causing it to irmigate the non-irrigated acres. This was unintentional and never planned.
... Wehad rented this ground from Chad as non-irrigated, had planted and had fertilized it as dry -
B “farm ground. This was an unintentional mistake and when we caught the pivot we stopped it ,
o reversed it and ran it back dry off the non-irrigated ground. This was a one time accident that we"
had tried very hard to avoid happening and when it did we corrected it immediately.

Sincerely,
Phil Yost

o

RPN LAN
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Receipt ID C055416

Page 1 of 1 |

" Idaho Department of Water Resources Rec‘ei‘pt -

Payment

EEN ﬁﬁne Line (Dept. Representative) -

, Date

Amount " Received

Payment Checkl e
19243
Type Check Number

Payer |NEIBAUR FARM ENTERPRISES

|8/7/2001 10:22:11 AM | Region [State

Comment [FINE FOR PIVOT IRRIGATING NON-IRRIGATED LAND

| Fee Detail

Amount Description Fund FDPCA SO

$300.00 WATER RIGHT ENFORCEMENT 0229 22 55506 1315

- I%] Status rE e

SEL

e .

http://wenet/appsRecptScreens/EnterReceipt.asp

8/7/2001
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Department of Water Resources Boar:

- Dear Sirs,
. 1am writing to clarify what happer
Hegstrom Road and the 40 acres of

 this fine. The pivot system was being |
were watering the grain at four tenth:
yet had the pivot stops installed beca
them to us. The Pivot had been checke
morning hours on Sunday the pivot m¢
checked causing it to irrigate the non-i

sl o

We had rented this ground from Chad-asor-irmigated, had planted and had Tertilized it as

farm ground. This was an unintentional mistake and when we caught the pivot we stopped
reversed it and ran it back dry off the non-irrigated
had tried very hard to avoid happening and when it

it,
ground. This was a one time accident that we -
did we corrected it immediately.

: S Sincerely,
' R Phil Yost
a St:.-'ll) ::-h;n-tul 4.::-:-1. See back for dtia“o.j_ IR R RT — - o
5243

NEIBAUR FARM ENTERPRISES

1550 CENTRAL ROAD 208-425-3632
BANCROFT, ID 83217

Ll ) ]

DATE
- \ =f

's 2000

5%/ il |

=g SRR ave -6 200 ' )
' / Y,
(\
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State of Idéﬂo o
DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Boise, ID 83706 - P.O. Box 83720, Boise, ID 83720-0098
Phone: (208) 327-7900 Fax: (208) 327-7866 Web Site: www.idwr.state.id.us

DIRK KEMPTHORNE
Governor
KARL J. DREHER
July 6, 2001 RECEIVED Director
Gem Valley Farms
C/O Chad Neibaur SEP 10 2001
1550 Central Rd
Bancroft, ID 83217 Department of Water Resourees

Qs 15

Re:  Order Denying Temporary Change Application
Dear Mr. Neibaur:

The Department of Water Resources (the department) has denied the enclosed temporary
change application. This action has the effect of a preliminary order. Pursuant to Section 67-
5243, Idaho Code, it can and will become a final order without further action of the Department
unless a party petitions for reconsideration or files an exception and/or brief as described in the
enclosed information sheet.

If you have any other questions, please call me directly at (208)327-7864.

Sincerely

4

Tim Luke
Water Distribution Section
Water Allocation Bureau

Enclosures
Cc:  Craig Shuler, Watermaster
Easter Regional Office




EXPLANATORY INFORMATION
TO ACCOMPANY A
PRELIMINARY ORDER

The accompanying order or approved document is a "Preliminary Order" issued by the
department pursuant to section 67-5243, idaho Code. It can and will become a final order
without further action of the Department of Water Resources (department) unless a party
petitions for reconsideration, files an exception and brief, or requests a hearing as further
described below:

PETITION FOR RECONSIDERATION

Any party may file a petition for reconsideration of a preliminary order with the
department within fourteen (14) days of the service date of this order. The department will act
on a petition for reconsideration within twenty-one (21) days of its receipt, or the petition will be
considered denied by operation of law. See Section 67-5243(3) Idaho Code.

EXCEPTIONS AND BRIEFS

Within fourteen (14) days after (a) the service date of a preliminary order, (b).the service
date of a denial of a petition for reconsideration from this preliminary order, or (c) the failure
within twenty-one (21) days to grant or deny a petition for reconsideration from this preliminary
order, any party may in writing support or take exceptions to any part of a preliminary order and
may file briefs in support of the party's position on any issue in the proceeding with the Director.

Otherwise, this preliminary order will become a final order of the agency.

REQUEST FOR HEARING

Unless a right to a hearing before the department or the |ldaho Water Resource Board
(Board) is otherwise provided by statute, any person aggrieved by any final decision,
determination, order or action of the Director of the department and who has not previously been
afforded an opportunity for a hearing on the matter may request a hearing pursuant to section

42-1701A(3), Idaho Code. A written petition contesting the action of the Director and requesting

a hearing shall be filed within fifteen (15) days after receipt of the denial or conditional .pproval.

ORAL ARGUMENT

If the Director grants a petition to review the preliminary order, the Director shall allow all
parties an opportunity to file briefs in support of or taking exceptions to the preliminary order and
may schedule oral argument in the matter before issuing a final order. If oral arguments are to
be heard, the Director will within a reasonable time period notify each party of the place, date
and hour for the argument of the case. Unless the Director orders otherwise, all oral arguments
will be heard in Boise, Idaho.

CERTIFICATE OF SERVICE

All exceptions, briefs, requests for oral argument and any other matters filed with the

Page 1 May 26, 2000
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Director in connection with the preliminary order shall be served on all other parties to the
proceedings in accordance with IDAPA Rules 37.01.01302 and 37.01.01303 (Rules of
Procedure 302 and 303).

FINAL ORDER

The Director will issue a final order within fifty-six (56) days of receipt of the written briefs,
oral argument or response to briefs, whichever is later, unless waived by the parties or for good
cause shown. The Director may remand the matter for further evidentiary hearings if further
factual development of the record is necessary before issuing a final order. The department will
serve a copy of the final order on all parties of record.

Section 67-5246(5), Idaho Code, provides as follows:

Unless a different date is stated in a final order, the order is effective fourteen

(14) days after its issuance if a party has not filed a petition for reconsideration. If
a party has filed a petition for reconsideration with the agency head, the final
order becomes effective when:

(a) the petition for reconsideration is disposed of; or
(b) the petition is deemed denied because the agency head
did not dispose of the petition within twenty-one (21) days.

APPEAL OF FINAL ORDER TO DISTRICT COURT

Pursuant to sections 67-5270 and 67-5272, idaho Code, if this preliminary order
becomes final, any party aggrieved by the final order or orders previously issued in this case
may appeal the final order and all previously issued orders in this case to district court by filing a
petition in the district court of the county in which:

L A hearing was held,

ii. The final agency action was taken,

iii. The party seeking review of the order resides, or

iv. The real property or personal propenrty that was the subject of the agency action

is located.

The appeal must be filed within twenty-eight (28) days of this preliminary order becoming

final. See section 67-5273, Idaho Code. The filing of an appeal to district court does not itself
stay the effectiveness or enforcement of the order under appeal.

Page 2 May 26, 2000
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FROM : Chad Neibaur:Gem Valley F"™s PHONE NO. : 208 6468 7118 ~Jul, B2 2801 B7:37AM P;
. . { 3

State of 1dabo
Department of Wator Resowrces
TEMPORARY CHANGE APPLICATION
(To changs puint of diversion, place of use or purpose of use) IS P E LTS <

Neme of applicant: Gem Valley Fann w/o Chad Neibayx P:O'ni 208-648-7113
1550 Central Rogd, Bancroft, fdaho 8321

[4]
Post Office addreus: 0 Central cro

A, Purposc of Trunsfer:
1. .__Change point of diversion X __Add divession points  ___Change place of use

_ Change purpose of use _other
2. Describe the proposed change(s) and the reasons therefore:

B. Deacription ofrights or portion thereof, after the requested change;-
. !

3. Right Number Priovity Arpount Nature Period of Use
210¢hs, Irigation 418 to 101}
4/15 w 10/13

1300239 3-05-1963_
13-07198C 6/20/1977 1.66 chh Icrigation
‘Fotal smount of water being transfered 1,76 cubic feet/second and /or ___ acre-feet pwr

annum
3. Source of water Groundwatsr tribuary to
4. Poinm of Diversion: ’

fdont [T
L BEZ L Roe.  County Tname 10! Gversion
NEINw] 29 [T 405 | Canbou Hansen well

2 o5 406]  C3 DeepWeJli

Added it~ SU S

S. Lands irviguted o¢ placs of use:
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’ 8?/33/2501 19: 38 2085257177 IDWR EASTERN T W-\l:l:—UI
FROM :

Chad Netbaur:Gem Vallecy ~“ms  PHONE NO. : 288 648 7110 (TJul, €2 2891 B7:37AM PG

$. Gencral Information:

Who owns the water right to be changed? Gem Valley Farms (applicant)

b. Describe the arrangement sllowing use of the right,

Describe the affect on the land now imigated if the change Is approved pursuant to t!us
application: We aro baviag trouble with the senior well iz section 20 and have

lowered the But c.mnot SuBicient pressure to run he sysiem., We me
requesting 0 0 the Juntor well 10 SuppIment SO tht We CAaD rum.

Haos the warer right sought to be transferred been used this year? Yes

e. Absent the changes, how would the right be used for the ranainder of the year?
Without we. id
£ Describe atber water rights used for the same purpase.

2 : We woul reciste it if you

m_ummdmmm%mmﬂmumm:
unless we can mako this change, Thank you,

1 hereby asumme af) risk in accordance with House Bill No. Amdmmuwmwmbcwmﬂymwmwmdmu
doet a0t oorwtituute a0 cnlagernent in use of e ovizinal sight. The iatormetion aostained in this application is Tus 10 the best of my

knowlcdge. lmdmmnnmyMnM Wum&lnﬁmmmmmuhmmzm sppeoval.

i is ;

cnstare of wppi
1]

FOR DEPARTMENT USE ONLY. .

Received by }R‘JT Due 1 -A—O( Fee$50 ;
Recoipted P~2~0( 4 EQXEED  Recommend; ____spproved deny |

Watermasies recommendation__SC€_ oW . meomg OF 264/ _ ’

ACTION OF THE DIRGCTOR, DEPARTMENT OF WATER Rasomcaﬁ:i/?&?f;

This is to cestify that T have examined Tesporary Change Application No, )
Asd said sppllowion  bercty WW
[ )

1

Witness nry hand dhils é day of J — 2001
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Gem Valley F,

Chad Neibaur
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