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TR T
Ly ERE A

Ident. No. 1‘_1__23_6'7

STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

APPLICATION FOR PERMIT 'QQVEQ

o8 To appropriate the public waters of the State of Idaho

JUN1 5 1987

Eastern District Ofice 332 2
* Copenhagen Hills Association - 5%
1. Name of applicant % John P. Nelson . PhOne®801'—563—5219
Post office address 24 west 200 north, . Hyde Park, Ufgah. 84318
2. Source of water supply _Spring . which is a tributary of N/A * sinks

NW1/4 -
3. Lacation of point of diversion is — NORFH-¥g-of __S,W. . % of ___S.W, V4, Govt. Lot___NARA *

Sec.._25 . . Township 12 _South Range_42 EAst B.MBear Lake - County; additional’

points of diversion if any: __.None,

4. Water v%'ll én&used for the following purposes:

0.16 cfs *

Amount-fx28-¢ffr _Domestic purposes from Jane 1 toDec. 31 (both dates inclusive)
(cts or acre-feet por sanum) pursuant to Proposed Memorandum Decision & Order
Amecunt ¥=yl2--for--%-irrigation---purposesfrom=3-4418 - —~—to--%-10/15- (both dates inclusive)
(cfs or acre-feet per annumj '
Amaunt for purposes from to (both dates inclusive)
{cfs or acre-feet per annum} ,

~ Amount for . i purposes from - to (both dates inclusive)
{cfs or acre-feet per annum) —le'%-cf N

5. Total quantity to be appropriated is (@)= =" > c-i;s-«___ znd/or (b) —__===m——
cubic feet per second acre feet per annum

6..Proposed diverting works:

a. Description of ditches, flumes, pumps, headgates, etc. . Spring water collection in a 4" P,V.C,
perforated pipe enveloped in 12" of washed rock with a 60 mil thick P.V.C. liner
at the top and side locations:to prevent percolation of contaminated matter
into the water supply.

Collected water will bhe stored in a 3,000 gallon concrete resivior prior C

to entering into {'.he property owners distribution system, o
b. Height of storage dam __4-feet * feet; autive reservoir capacity __37868-6a%.* XXX total

reservoir capacity __37888-6ats * IGFENEYK period of year when water will be diverted to storage:

Januwary-1 * ioDeeembexr-3%:= * inclusive.

c. Proposed well diameter is ___N/A inches; proposed depth of well is N/A feet.

d. Is ground water with a tefnberatute of gfeatef than 90°F béing Sought? _No

7. Time required for the completiun of the works and application of the water to the proposed beneficial use is =~

Three (3)  vears{minimum 1 year).

* changes as per tele con June 24, 1987 - KCW




8. Description of proposed uses (if iFFigation only, go to item 9):

a. Hydropower; show total feet of héad and proposed capacity in KW.

b. Stockwatering; list number and kind of livestock. B

¢. Municipal; show name of municipality. i : =

d. Domestic; show number of households. 12 Seasonal mountain cabins. -

e. Other; déscribe fully.

9. Description of place of use:

a. If water is for irrigation, indicate acreage in each subdivision in the tabulation below.
b. If water is used for other purposes, place a symbol of the use (éxample: D for Domestic) in the corres-

ponding place of use below. See instructions for standard symbals.

NEV " : NWY : . swu SEY% o _
TWP | RANGE | SEC. | : ' : : -1+ -ToTALS
NEv | NWY) SWY | SEV | NEV: | NWu | SWys | SEVva | NEV| NWYi| Swia | SEV | NEV | NWA| SWY | SEV e e
| , Pursant to Ppopoged Memorandyim | -27-p-2%|2%L- b
12 s} 42 B. 25 Decisfion bnd Drdef. » 49~ |40~ |46- 329~

25 D D D

Pt

et ' [ R

Total number of acres to be irrigated _More.6%
: Ati-Pomestic-

10. Describe any other water rights used for the same purposes as described above. _None

John P. Nelson

11. a. Who owns the property at the point of diversion?

b. Who owns the land to be irrigated or place of use? See property owners list on agreement

c. If the property is owned by a person other than the applicant, describe the arrangémeht ‘ehébling the
Same :

Frddn
i ks

« rapplicantto make this filing.

In

12. Remar'ks':f%_u.l.g‘_smri

Dot
[N t

!




13. Map of proposed project: show clearly the proposed point of diversion, place of use, section number, :

township and range number.
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34 3) J 34;*
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Scale: 2 inches equal 1 mile. - LINE NOTE: SEE LEGAL DESCRIPTION OF POINT

OF DIVERSION FOR SPRING FLOWS.

BEIT KNOWN that the underS|gned hereby makes appllcatlon for permit to appropriate the public waters of
the State of [daho as herein set forth.

SO

Incant)

ai"j
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Received by A@R Date A "/5“27 Time Préliminary check by /KZ‘)

fore) ‘ ‘ i -
Fee $ 30— __ Receipted by 51\/@ #_ P >% Date 7”9‘&\7
; S on & « &13=E) E
Publication prepared by J/& Date 2 7-8" __ Published in AJQurd = S XD pmasmmen 4
Q ; ow 8"30 —+ 8-A>-8) 3
Publication approved OLC‘/ ' Date ,lO'»(-B - 07 S -

(&)

ACTION OF THE DIRECTOR, DEP/S:}RTMENT OF WATER RESOURCES

This is to certify that | have examined Application f{)r Permit to appropriate the public waters of the State of

ldaho No. __11-7367 ___ ., and said applicétion is hereby ___APPROVED

H

1. Approval of said application is subject to the fo_l,lowirijg limitations and conditions:

a. SUBJECT TO ALL PRIOR WATER RIGHTS.

b. Proof of construction of works ”éndapphca.‘uon of water to beneficial use shall be submitted on or before

November 1 = ¢ "= - . q9._ .92 .

c. The rate of diversion, if water is to be used for irrigation under this permit, when combined with all other - , C
water rights for the same land shall not exceed 0.02 cubic feet per second for each acre of land.

d. The water right acquired under this permit if for hydropower purposes shall be junior and subordinate to all
rights to the use of water, other than hydropower, within the State of ldaho that are initiated later in time -
than the priority of this permit and shall not give rise to any right or claim against any future rights to the
use of water, other than hydropower, within the State of Idaho initiated later in time than the priority of this

permit. :

e. Other:  PURSUANT TO PROPOSED MZMORANDUM DECISION AND URDER AND FINAL ORDER.
Dated this 2Z X day of LZrmmal.. » 1989, ‘
. KEVTH HIGGINSQ
Director ﬁ‘
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. 3%@1
s AFFIDAVIT OF PUBLICATION

STATE OF IDAHO, ?

sS.
County of Bear Lake s

_7.%(/ oSe Q.SL/ﬂw )

being duly sworn,
deposes and says: '

That he is the .... of THE
NEWS-EXAMINER, a weekly newspaper published at Mont-
pelier, in the County of Bear Lake and State of Idaho; and
said paper has been and is in general circulation in the
county aforesaid, and in the vicinity of Montpelier; that the

~advertisement, a copy of which is attached hereto, was pub-

lished in said newspaper once a week for ¢Z

secutive weeks in the regular and entire issue of said paper
during the period and time of publication, and was published
in the newspaper proper and not a supplement; that said
paper has been established and regularly published for more
than seventy-eight consecutive weeks prior to the date of
first publication of said advertisement.

Such notice was published in the issue beginning with

Dié M@ W
‘E‘\L’FS&P f.usaa?E

Department of Water Resources
Eastern Dtstnct Office

llowing ' application(s
n'-iiled ' to.appropriate - the - pu
of the State of Idah
i 11_-7367

= ASSOCIATION .

;;C/O“rJOHN P NEL‘SON 24

NORTH, HYDE PARK, UT 84318
ource_ SPRING trxb to. SINKS

'IE.RIGATION s
_D_OMESTIC

permlt(s) wxll be. subJect t allj
prior:water rights. Protests _must ‘be
filed with_the Director, Dept. of Water.
Resources Eastern Regxon 150 Shoup,'!
jSUlte 15, Idaho Falls, 1daho 83402 O, 0T
efore AUGUST 24 1987 5 .
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STATE OF IDAHO, 2 5 " {J
s OCT g 1987

sS.
County of Bear Lake S
Department of YWater Resourees

__7—27 gféjé | i {a/}] - | Eastern District Ofice

i e
] X .
! being duly sworn, pe et T
! deposes and says: \ '
:;-! { /.g ‘
i That he is the ... CLALQ . — of THE |
§ : NEWS’EXAM'NER, a Weék;}' newspaper pub]ished al MO_Dt- '\, S
; pelier, in the County of Bear Lake and State of Idaho; and \\ S
! said paper has been and is in general circulation it the S~
! county aforesaid, and in the vicinity of Montpalier; that the ' T ) _
! advertisement, a copy of which is attached hereto, was pub- e et —
' A : R ik ST TION ®. ..
! lished in said newspaper once a week for ....... dj ........ con- aNQ?lCE?FCORFE?:. T
: secutive weeks in the regular and entire issue of said paper | Notice is hereby given that Applica-
i during the period and time of publication, and was published tion No. 11-7367 in thﬁ rziamlg g{{ C%I;:g'
%3 in the newspaper proper and not a supplement; that said g:gei‘lg}}é; ‘i’;fsti'fé'nafn: of Stan and
o paper has been established and regularly published for more iBetty }fard_gng, Frazier Park, Cali- .
1 than seventy-eight consecutive weeks prior to the date of fornia, was a(évi‘tisedt-ilzl'lcofll‘;éﬂy,rgg
. i icati id adverti - ‘August 20 and August 27, 1387. 1ne - ;.
8 first publication of said advertisement. _,pll‘logtest date was advertised as being -
N Such notice was published in the issue beginning with August 24, 1987, ~ - Tt o
7! ; o~ ~should have been September §, . '
': eieanee fﬂ 6/7755/ ...... /7 ......... , 19,.?7, and ending —m& against the :gﬂranotfii%;g:
¥ % - this application as a result of
1 Wwith the issue of ..... \3’.0/2240//7»/)5707/ ....... , 19..{7 " correction must be filed with zhf;. !'._’xall;g
' Z - Department of Water Resour«.es,_‘h
| f/\ié Z E;YW Shoup Ave., Suite 15, Idaho Falls, a0
........................................................... veees : 83402 on or before October 5, 1987.
' 77 T R.Kelth Higginson
Fees, .l T - | Dresset)
! eseessesiTee veercrsansonsnee u\ ' Legal No: 3385 9L — Pubhshedi ;" 5
, , Y 17and 24,1987, 4T |
Subscribed and sworn to before me this ..... 075 ......... day . "Eg?@gfz—a—qﬂ—-v {
- of u«sﬁfﬁ ........................... 1987, o

F LGl T

Notary Public, Residing at Mentpalics, Idaho

My Commission Expires %'7, 199L
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AGREEMENT OF LAND OWNERS

and entered into by and between

vagociates, Campbell/Nel . K. Nelson, Glen ‘Jay Thornley,
Nelscon, V. Dennis Mitton, C. J. Dunn, Guy W. Jardine,

Lapray. and Gary Larsen, who shall beu

agreement for the purpose of establishiné

procedures, governing administratioﬁ

well as culinary watgf'cohnéctioﬁs and usa;e

exterior boundaries of the said owners!

iz based on the following:

have individually and/or collectively purchased in

Subdivis
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Pursuant to the wishes and authority of the owners, we agree’

to and enact a property owner association‘with " the following ﬂf_u

rights and privileges given for each membér; Being'the ownerif?*

of each undivided original lot as shown on the official plat,

rot to exceed a total of the twelve (12) original subdivision

lots and/or twelve (12) members:

1. Rights and Privileges of Members

a. For the purpose of establishing order and cdﬁtrol of
development practices. imminant 6r future, éach}owner
listed in this agreement shall ve deesmed a member aad
shall have and maintain one (1) voting right, twelve
(12) total, to be asserted in person oOr by aﬁthorized
agent 1in writing for the intent to make ths membérs
concérns known in and on anyvdedision to prdceed as made
by the collective members. |

In the event Qf the absence of a particular owner or
owners, it must be shown that notice §as given to all
owners before a vote can be called for; Féilure to
notify any or all owners shall nullify and invalidate
anf acticen taksn by the cwners pressnt. |
Voting rights do  not extend beyon& the one vote per
original undivided lot. In the event of jocint ownership
or further subdivisicns of the original Jot, one (1)
representative and one (1) representative only shail
convey the one (i) vote associated with the original lot
in behalf of the other ownar(s) of the same subdivided

lot.




Each owner listed _here-in shall warrant 1ngress and.:ﬂﬂe

egress rights over and above hlS' or her ‘sazd PrOPerty;Q“~

for the purpose of allpwn.ng all._qgge.z;e of; chenhagen"’-»;

Hills Subdivision and authorized guests' access byf~ﬁf

motorized  and/or  non- motorized vehicles - to-'eachﬂf'ﬁ

individual lot or lots and the Unlted States Forestf
Service property Fedjoining sald properties via the
existing roads or travel-ways. , f |

In the event of changing the location of existing roads
and travel-ways, permission in writihg must first be
granted by the effected owners and a majority vote from
the tweive (12) members of the property ewners
assooiation. “

As legally described and conveyed in all'fee simple reel
property conveyances vin warrantee deed Aby oJohn Po
Kelson to the grantse listed, each owner shall .ﬁave and
maintain a individuezl right (oae [Ilvper eech original
lot) to access, develop, use, and maintaiﬁ goring fiows
on the grantor's property shown in approximate locatien
on the final plat vf said subdivision.

Weter shall be distributed on an equal~share basis
during occupancy of the said property. In the absence
of any owners, the remaining shares of water shall be
profated equally among the oocupied owners until such
time as all owners are occupyiu? their respective
parcels, then it shall be a one-twelfth (1/12) share

each.




(Qreenfvn :: t;'ﬁ-ii ijne¥kf{a&i .

fm T

S

Each owner shall warrant easements over and on satd',fw

. -,_‘-

owners' property for the installation maintenance. andf

'care of lndividual and/or ‘collectlve water distribution i

systems from said spring along a mutually agreed uponfvny

"location by all affected parties.‘

It is the intent of all part1c1pat1ng owners in,thisu

agreement to work together in good falth and frlendshlp
to define easement courses and locations for this
distribution of cullnary sprlng flows.

d. All other petitions and actions for 1mprovements by the

owners on & cooperative and/or individual level

affecting any or all other owners shall first be

'approved by the majority vote as defined in the

procedures listed here-in.

Cost of Enforcemeng

All owners zagree to pay all costs of enforcement, includino
reasonable‘attorney‘s fees, in the event of their (singnlar
sr collective) failure to preform the terms of this agreement
including any prcceedings and/or efforts neceseary to enforce

this syreemcn. and/or complete the approved and required

improvemsants.

Efferntive Date

The effective date of this agreement shall be the date of

approval by the owners of the final plat for Copenhagen Hills
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4. Wajiver

A Y

expressly provided for in writing, nor shall'any waiﬁer of

any default under this agreement be deemed a waiver of any

subsequent default.

5. ZAmendment

No amendments or modifications to this agreement shall be

binding vpon the parties unless in writing and - duly executed

by all owners.

6. Other Current and Future Land Owners

a. In the event that the owners (singularly or collectively)

sell or transfer all or part of the subdivision as shown on

the final plat, the rights, interests, and cobligations of the

owners under this agreement shall be transferred with the

title.

7. Sucgessors

his agreemént shall bs binding upon, and the btenefits hereof

]

inure to, the parties and their heirs, personal

represeiitatives, assigns, and successors in interest.

This agrsement contains the entire agrsement between the

s

ownars and no statement, promises, or inducements made by any

No default of any provision of this agreemeﬁt'Shall be'déemed o
or constitute a waiver of any'qther proviéibﬁ;'nOr'Shéii.suéh‘-gv

default be deemed or constitute a continuing waiver unleééi

iRt




N - -
[

party or the égent of any party that are not contained in

this written agreement shall be binding.

v
Y

A icable Law
This agreemént shéll be construed under and governad by the

laws of the State of Idaho.




In witness whereof the parties hereto have executed this agreement,
certified copies of which shall be deem@@ an original as providéd and

dizstributed o each original lot owner with the owners executing the

same on the day of , 19 .
Wezlison Associates - Lot 1 V. Dennis Mitton ~ Lot 7
Campoell/Nelson - Lot Z C. d. Dunn -~ Lot 8

. %. Nelscn - Lot 3 Guy W. Jardine - Lot @

Gisn Jay Thcrnley - Lot 4

John P. Nelson - Lot 5 Ross G. Lapray - Lot 11
Jonan P. Nelson - Lot © Gary Larsen - Lot 12
ETTESTED BY:

Lomary Publiis My Commission Expires
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POINT OF DIVERSZON / SPRING COLLECTION

The point of diversion of the culinary spring flows for the COPENHAGEN

HILLS PROPERTY OWNERS ASSOCIATION is described as follows:

Said point of diversion is located 613.42 feet south and 840.25 feet
west of the Northeast corner of the Southwest one quarter of the Southwest

one quarter of Section 25, Township 12 South, Range 42 East of the Boise

Meridian.

Surveyed: May 15, 1987

A .
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IN THE DISTRICT GURT F THL FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHC IN AND FOR BEAR LAKE CGUUTY,

‘1. 7. SHEPHERD, as EXECUTOR of tha
1:TATE OF EDWARD TO. SHEPHERD, Deceased:

PLAINTIFF,

b o DECREE
TI1L CANYOW WORTH CANAL COMFANMY,

it 2orporations R. D. ORR and DAVID KING;

DEFENDANTS,

o ‘and
T;L Z. IIOREHOUSE

P e e S e e e BB e e el e

Substituted Defendant.

L} ] . L] . . L] . L]

. Inis cause came on regularly to be heard on this 19 day of February, 1929, Geriant
-zraerys, Esq., of Montpelier, Idahos appearing as attorney for plaintiff, and D. C. Kunz,
~11.y appearing as attorney for the defendants and cross-complainants. It appearing to

iz Court that on the 16th day of February, 1929, a a stipulation of facts wes entered

,-2tey signed and filed herein, which it was agreed between the @ rties should be and the
‘1ize is hereby adopted as the Findings of Yact herein: and the Court,-from said stipulation

o

=% firdings of fact,- being fully advised in the premises, and conclusions of law being

. IT IS HEREBY ORDERED, ADJUDGED ANL DLCREED that the respectivé parties: hereto be, and
#i2h of them is hereby accorded and decreed the quantity of water hereinafter specified,
w¥.h dste of priority and for the irrigation of lands as hereinafter set forth:

L. T. SHEPFERD AS EXECUTOR OF THE ESTATE (F EDWNARD T. SHEPHERD, DECEASED:

. APRIL 15th, 1€98 - One and one-half cubit foot per second to be tsken from and throuch
;Evnqtural channel of Copenhagen Creek, and by the constructica thereof by such ditches

.~ n~tcanals as have been used and built, and are now used, for the convevance and use
«aivzter from said Copenhagen Creek for the irrigation of the following described lands,
heawits

. The South Half of the “outheast Quasrter, and the ®outheast Quarter of the Northeast
vizrter, and the Southwest Quarter and the of the Northeast Quarter of Section 30, and the
datawest Quarter of the “outhwest Quarter of Section 29, Township 12 South, Range 43 East
f2tse Mieridian, in Idaho. o

SAVID C. KING:

! 1PRIL 15%th, 1908 - One-half cubic foot per second to be diverted through ditches ans’

wiles from said Copenhagen Creek, having their intske at or near a point about

t+*s north from the scutheast corner of the northeast quarter of the southwest quarter of -,

' also at a point about

: east of the aforessid point of diversion, for the irrigation of twenty-five acres of
l1-3 in the Southeast Quarter of the Northeast Quarter of Section 255 Township 12 South,

. Jimze 43 East Boise Meridian, in Idaho.

C. H. MOREHOUSE, Substituted defendant for R. D. ORR:

. ARIL 15th, 1908~ One-half cubic foot per second to be diverted through ditches and
m:les from said Copenhagen Creek at a point near the Southeast Corner of the Southeast
{rzrter of the Northwest Quarter of Section 25 lownship 12 South, Range 42 East Boise
la=iten, for the irrigation of approximately twenty-four acres of land in the Southwest
Hsetap of the Northeast Quarter of Scction 25, Township 12 South, Range 42 East Boise
rtitan, and approximately four acres in the Southeast Quarter o the Northwest Quarter
$122ion and Township aforesaid. ‘

¢ IT IS FURTHER ORDERED, ADJUDGED AND DECREED that all rights hereinbefore decreed

7211 havé date of priority as of April 15th of the respective years hereinbefore specificd,
-2 that all such rights shall be fore the irrigation season each and every year, to-wit,
- May 1st to Yctober lst. -

- In accordance with said stipulation. IT IS HEREBY ADJUDGED that all pleadings have
'ﬁreteen deemed amended to conform to said stipulation and proof, and that pleadings have
y1en £iled as a basis for the awsrds made to C. H. Morehouse substit uted defendant for the
fr7endant and cross-complainant R. D. Orr, _

T IS FURTHER ORDERED ADJUDGED AND DECREED that the several per sons to whom water is
under this decree shall at his own cost and expense install and maintain a measur-
jce at or near each point of diversion in order that it may be recadily determined

uantity of water is being used and diverted. Such measuring devices shall be under

.clusive control of those who install or own the same and all others are hereby ro-

(R DERED, ADJUDGED AND DECREED that each party pay its own costs herein.
ted this 192 day of Febrmary, 1929,




DEFENDANTS,

: and
Ci%. #. IOREHOUSE,

e
. N e e e e

Substituted Defendant.

. This cause came on regularly to be heard on this 19 day of February, 1929, Gerfant
jrwmraerys, Esq., of Montpelier, Idahos appearing as attorney for plaintiff, and D. C. Kunz,
.=, appearing as attorney for the defendants and cross-complainants. - It appearing to-
rize Court that on the 16th day of February, 1929, a a stipulation of facts was entered
~iwotey signed and filed herein, which it was agreed between the m rties should be and the
inze is hereby adopted as the Findings of Fact herein, and the Court,-from said stipulation
izl firdings of fact,- being fully advised in the premises, and conclusions of law being

'?':!.:ed:

IT 1S HEREBY ORDERED, ADJUDGED ANL DLCREED that the respectivé parties hereto bec, and
m?§of them is hereby accorded and decreed the quantity of water hereinafter specified,
vith dste of priority and for the irrigation of lands as hereinafter set -Forth:

i
oy

L. T. SHRPFERD AS EXECUTOR OF THE ESTATE (F EDNARD T. SHEPHERD, DECEASED:

APRIL 15th, 1€98 - One and one-half cubit foot per second to be taken from and throuch
*2 natural channel of Copenhagen Creek, and by the construction thereof by such ditches
a-~ canals as have been used and built, and are now used, for the conveyance and use

telveter from said Copenhagen Creek for the irrigation of the following described lands,
Cheewit: :

¢ The South Half of the “outheast Querter, and the “outheast Quarter of the Northeast
tizvter, and the Southwest Quarter and the of the Northeast Quarter of Section 30, and the
irrinwest Quarter of the Pouthwest Quarter of Ssction 29, Tcwnship 12 Scuth, Range 4% East
2fso Meridians in Idaho.

JAVID C. KING:

1P2IL 15th; 1908 - One-half cubic foct per second to be diverted through ditches ans
- 1v:i2s from said Copenhagen Creeks having their intake at or near a point about
_t's north from the scutheast corner of the northeast quarter of the southwest quarter of -,
‘1s:tien 25, Township 12 South,. Range 43. East Boise Meridian, and also at a point about

=33 sast of the afcresaid point of diversion, for the irrigation of twenty-five acres of

t 113 in the Southeast Quarter of the Northeast Quarter of Section 25, Township 12 South,
iimze 43 East Boise Meridian, in Idaho.

¢, H. MOREHOQUSE, Substitutcd defendant for R. D. ORR:

ARRIL 15th, 1208~ One-half cubic foot per sucond to be diverted through ditches and
miles from said Copenhagen Creek at a point near the Southeast Corner of the Southeast
{rzmter of the Northwest Quarter of Section 25, Yownship 12 South, Range 42 East Boise

~ds=itan, for the irrigation of approximately twenty-four acres of land in the Southwest
Yurter of the Northeast Quarter of Scction 25, Township 12 South, Range 42 East Boise

‘Beridtan, and approximately four acres in the Southeast Quarter d the Northwest Quarter
Qetimland Township aforesaid. ‘ '

E i

. IT IS FURTHER ORDERED, ADJUDGED AND DECREED that all rights hercinbefore decreed

‘¥211 havé date of priority as of April 15th of the respective years hereinbefore specificd,
i that all such rights shall be fore the irrigation season each and every year, to-wit,

1y Yay lst to Uctober 1st.

L In accordance with said stipulation. IT IS HEREBY ADJUDGED that all pleadings have
bive teen deemed amended to conform to said stipulation and proof, and that pleadings have
f1rn £iled as a basis for the awards made to C. H. Morehouse substit uted defendant for the
fefendant and cross-complainant R. D. Orr,

‘ IT IS FURTHER ORDERED ADJUDGED AND DECREED that the several per sons to whom water is
Jvirded under this decree shall at his own cost and expense install and maintain a measur-
=z dovice at or near each point of diversion in order that it may be rceadily determined

“Eétcuantity of water is being used and diverted. Such measuring devices shall be under

17 IS FURTHER (RDERED, ADJUDGED AND DECREED that each party pay its own costs herein,.
Deted this 19 day of Februmarys 1929, ‘
Jey L. Downing
Dis trict Judge.

#1ed Ferch 8, 1929
T NUN District Court,
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Geate: 2 inehes equal 1 mnlle.

Map should show the location of the point ol diversion and the place of use: of the water by 40 .u.xc sub(hv

section, towniship and range of the public land suwcy system.

State uf Idaho )
) ss.

County of ""”J/' A ) ’ . v

Be it known that the undersigned, being duly sworn, deposes and says that he, she, they subscnbcd the forq,omg

claim to a water right, lo;,cthcr with all attached nmoumuon, and that the matters .md l'.ncts (ln.rcm arc truc to lhc bcst of

céc“¢J/ //J(;A(smm;-;~;;;;

. _ R (N l.um.mt)
..Q‘/’ Ceres :'(.Z 19 A< v

" Sworn to before me this (™ day of VAL R . 7 ,
. < 2/ “at/ \/)</ M"-‘IL.Q/ .....
\Jol.uy l’ubhc R

) R Rgmdmb at "%7L“Z/—;,,V .

For I‘)'cpurhm.'ni Use Only
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BEFORE THE DIRECTOR OF THE DEPARTMENT
OF WATER RESOURCES OF THE
STATE OF IDAHO
IN THE MATTER OF APPLICATION FOR ORDER ISSUING

)
PERMIT NO. 11-07367 IN THE NAME ) PROPOSED MEMORANDUM
OF COPENHAGEN HILLS ASSOCIATION ) DECISION

)

R. Keith Higginson, Director of the Department of Water
Resources, having reviewed the attached proposed decizion prepared
by this appointee, Bobbv D. Fleenor : Who conducted the hearing
or who has read the record in this case, hereby approves the same
as a proposed decision pursuant to Idaho Code, Sec. 67-5211.

Each party to th2se proceedings who appeared at the hearing
is given the opportunity, pursuant to Idaho Code, Sec. 42-1701A
and 67-5211, to file exceptions to the proposed decision and to
present briefs and oral arguments. If no timely and proper
exceptions are received, an order by the Director will be entered
adopting the proposed decision as his final decision.

I.
EXCEPTIONS

A. To be considered by the Director, exceptions must:

1. be received by the Director on or before the 15th day
following the day of service of this Order and the proposed
decision,

2. specifically identify the portions of the proposed
decision to which exceptions are made and specifically state the
grounds for those exceptions, and

3. be sent to each of the parties who appeared or their
attorneys.

II.
BRIEFS

A. Any briefs in support of exceptions to the proposed decision
shall be filed with the Director at the same time that party’s
exceptions are filed with the Director.

B. All response briefs to the exceptions must be filed with the

Director within 15 days after the exceptions were served upon the’
responding party.
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III.

A. No oral arguments before the Director on the proposed decision
will be held unless specifically requested by a party f£filing
exceptions to the proposed decision and unless that request is
filed with the Director concurrently with the £filing of that
party’s exception.

... B, If oral arguments have been properly requested by a party
filing exceptions, any other party, upon reasonable notice to the -
Director, shall have the right to present oral argument in
response to the exceptions filed.

C. Oral arguments before the Director on exceptions to the
proposed decision shall be heard at the discretion of the
Director, pursuant to Idaho Code, Sec. 42-1701A. If oral

agruments are to be heard, the Director will, within a reasonable
time, notify each party of the place, date and hour the oral
arguments will take place and of the period of time allocated for
the arguments of this case. Unless the Director orders otherwise,
all oral arguments shall be heard in Boise, Idaho.

IV. )
CERTIFICATE OF SERVICE

5

All exceptions, briefs, requests for oral argument and other
matters filed with the Director in connection with the proposed
decision shall be served on all other parties to these proceedings
in accordance with Rule 7.2.

V‘
FINAL DECISION

Following the submission of all exceptions, briefs and oral
arguments, if they are heard, the Director shall issue a final
decision adopting, modifying or rejecting and replacing the
proposed decision. Copies  of the decision and order shall be
served on all parties. )

Dated this 12th day of  September , 19 _89 .
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CERTIFICATE OF MAILING

I HEREBY CERTIFY THAT on this the 24th day of October, 1989, a true
and correct copy of the ORDER ADOPTING PROPOSED MEMORANDUM DECISION AND
ORDER was mailed, postage prepaid to:

Copenhagen Hills Association
c/o John P. Nelson

24 w,. 200 N.

Hyde Park, UT 84318

Clyde G. Nelson
Attorney at Law

P. O. Box 797

Soda Springs, ID 83276

Edward L. and Leila Shepherd
440 s. 7th st.
Montpelier, ID 83254

Rlzgéé. FLECR

Secretary/Records Manager
Idaho Department of Water Resources
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BEFORE THE DIRECTOR OF THE DEPARTMENT

OF WATER RESOURCES OF THE

STATE OF IDAHO

IN THE MATTER OF APPLICATION
FOR PERMIT NO. 11-07367 SOURCE: Spring

COUNTY: Bear Lake

COPENHAGEN HILLS ASSOCIATION,
Applicant;

EDWARD L. SHEPHERD,
"LEILA SHEPHERD,
Protestants.

PROPOSED MEMORANDUM DECISION AND ORDER
APPROVING APPLICATION FOR PERMIT

BY HEARING OFFICER BOBBY D. FLEENOR

Copenhagen Hills Asscciation (applicant) having filed with the Department of
Water Resources an application for permit No. 11-07367; a protest having been
received; and a hearing having been held, the Department finds, coencludes and
orders as follows:

FINDINGS OF FACT

The Application

1. On June 15, 1987, Copenhagen Hills Association applied to the Department
of Water Resources for a permit to appropriate water from a spring in the
NwWl,/4SWl,/4SWl/4, Section 25, Township 12 South, Range 42 East. The application
seeks 0.16 cubic feet per second for year around domestic use in twelve (12) -
seasonal, mountain cabins and 0.12 cubic feet per second for irrigation of six
(6) acres between April 15 and October 15. The water would be used within the
NWl,/4Swl/4, SW1l/4SWl,/4, SEl/4SWl/4, Section 25, Township 12 South, Range 42
East.

2. Notice of the application was published in the News Examiner on August
20 and 27, 1987.

Protests

3. A protest against approval of the application for permit was received
from Clyde G. Nelson, Attorney at Law, on behalf of Edward Shepherd and Leila
Shepherd.

4. The protestants raised objections to the new appropriation by alleging
that:
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The water supply from the spring is insufficient for the purposes
for which it is sought to be &ppropriated; and,

(b} The diversion of water from the spring will reduce the quantity of
water available to supply existing water rights of the protestants.

5. A hearing on the protested application was started on November 17, 1987,
in Paris and finished on March 16, 1988, at Preston. John D. Nelson, Secretary
of Copenhagen Hills Association, was present and represented the applicant..
Protestants, Edward L. Shepherd and Leila Shepherd, were present and represented
by Clyde G. Nelson, Attorney at Law.

Record

6. The head of the spring is approximately 5 to 20 feet above the elevation
of the creek and around 30 feet from the creek channel.

7. The head of the spring is below the level of an old road bed which lies
between the spring and the creek channel.

~ 8. R. K. Nelson purchased the property where the spring is located in the
early 1950’'s. For many years he uged the property for summer range for cattle.
He relied on the spring to furnish drinking water for the cattle after the flow
in Copenhagen Creek receded.

9. Neither R. K. Nelson nor John Nelson recall a time when they saw water
from the spring flowing into Copenhagen Creek.

10. The spring was not flowing into Copenhagen Creek in the spring of 1987
when John Nelson, Ross Lapray, and Dennis Mitton excavated the area around the
spring using hand tools.

11. wsfforts to develop the spring in June of 1987 produced an initial flow
of 3 to 3 1/2 gallons per minute. A measurement in November of 1987 revealed
the flow had decreased to one quart per minute.

12. In June, 1975, Edwarz Shepherd was unable to drive up the old road bed
because of water flow1ng across the road. :

13. In June of 1986, vVvince Lamarra, who owns a home at the mouth of
Copenhagen Canyon, observed water seeping from the hill, running across the road
and down the hill towards Copenhagen Creek.

14, After the initial excavation in June of 1987, Copenhagen Hills
Association had a 3,000 gallon tank constructed below the o0ld road, for the
purposes of storing water from the spring. The area excavated to hold the tank
had to be drained prior to construction of the tank.

15. Historically, the protestant has used all the available water of
Copenhagen Creek for irrigation purposes during the irrigation season. The
rights for this use were decreed in the case of L. T. Shepherd -vs- Mill Canyon
North Canal Company, dated February 19, 1929, and are also recorded by Notice of
Claim to a Water Right identified by No. 11-04047.

PROPOSED MEMORANDUM DECISION AND ORDER -—- Page 2




16. In most years, around mid-July to the first part of August, Copenhagen
Creek dries up prior to reaching the protestant’s point of diversion. The creek
flows return once the weather starts to cool, usually in mid-August to the
beginning of September.

17. The Bear Lake County 3zoning ordinance only allows construction of
seasonal, secondary dwellings on the lots in Copenhagen Hills Subdivision.
Access to the lots is limited from November through May with the primary use of:
the cabins expected to occur during the summer months.

CONCLUSIONS OF LAW
APPLICABLE LEGAL PRINCIPLES

1. Idaho Code, Section 42-212 identifies private water as:

Waters of any lake not exceeding five (5) acres in surface
area at high water mark, pond, pool or spring in this state,
which is located or situated wholly or entirely upon the
lands of a person or corporation.

2. Idaho Code, Section 42-203A (5), (1988 supp.) states in part:

In all applications whether protested or not protested, where
the proposed use is such (a) that it will reduce the quantity
of water under existing water rights, or (b) that the water
supply itself is insufficient for the purpose for which it is
sought to be appropriated, or (c) where it appears to the
satisfaction of the department that such application is not
made in good faith, is made for delay or speculative
purposes, or (d) that the applicant has not sufficient
financial resources with which to complete the work involved
therein, or (e) it will conflict with the 1local public
interest; the director of the department of water resources
may reject such application and refuse issuance of a permit
therefore, or may partially approve and grant a permit for a
smaller quantity of water than applied for or may grant a
permit upon conditions.

R

3. The Idaho Constitution, Article XV, Sec. 3, states:

The right to divert and appropriate the unappropriated waters
of any natural stream to beneficial uses, shall never be :
denied, except that the state may regulate and limit the use 1 ,
thereof for power purposes. Priority of appropriation shall :

give the better right as between those using the water; but
when the waters of any natural stream are not sufficient for
the service of all those desiring the use of the same, those
using the water for domestic purposes shall (subject to such
limitations as may be prescribed by law) using the water for
agricultural purposes shall have preference over those using
the same for manufacturing purposes. And in any organized
mining district those using the water for mining purposes or . )
milling purposes connected with mining, shall have preference : i
over those using the same for manufacturing or agricultural ‘

PROPOSED MEMORANDUM DECISION AND ORDER -- Page 3




purposes. But the usage by such subsequent appropriators
shall be subject to such provisions of law regqulating the
taking of private property for public and private use, as
referred to in section 14 of article I of this Constitution.

APPLICATION OF LEGAL PRINCIPLES

Private Water

3. There is differing testimony concerning whether or not the spring is
tributary to Copenhagen Creek. These contradictions are apparently due to the
spring being visited during different years and different times of the year by
the parties testifying.

4. It appears that the old road bed intersected an area where springs
emanated from an aquifer. Therefore, even though there are times when the water
doesn’t flow over the road, the water from the same aquifer that created the
spring continues to seep through the road base and flows into Copenhagen Creek.

5. The spring source is tributary to Copenhagen Creek and is, therefore,
not a private source of water.

Sufficient Supply

6. Water from the spring is available for appropriation during the
non-irrigation season and during the irrigation season when Copenhagen Creek
does not reach the protestant’s point of diversion or when there is no impact on
ihe protestant’s water right.

7. Based on historical flow patterns, there would be water available for
appropriation for domestic use prior to the beginning of the irrigation season
and until there is not sufficient water to satisfy the protestant’s decreed
water rights. Water would be available again for domestic use when the flow of
Copenhagen Creek no longer reaches the protestant’s point of diversion. During
the period when water is not available the cabin owners would have to rely on
the water stored in their tank or water brought in from another source. There
is not sufficient water available for an additional irrigation wuse. The
applicants may also wish to make use of Article XV, Sec. 3, of the Idaho
Constitution to secure a domestic water supply during the summer irrigation
season. This supply cannot be secured without just compensation to the
protestant. The periods of time when water is available from the spring for
domestic purposes are sufficent for the granting of a permit but the water is
not available a sufficient amount of time during the irrigation season to grant
a permit for irrigation purposes.

ORDER

IT, THEREFORE, HEREBY ORDERED and Application for Permit No. 11-07367 is
APPROVED subject to the following conditions:

1. Subject to all prior water rights.

2. The water shall be used only for culinary purposes within the house and
shall not be used for any outside watering.
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3. The rate of diversion shall not exceed 0.16 cfs.

4. Use of water under this permit is subject to control by the watermaster
of State Water District, No. 11, Bear River. S

5. Proof of constuction of works and application of water to a beneficiai
use shall be submitted on or before the date indicated on the final order. :

Dated this /2 day of o Br=MRee .+ 1989.

Hearing Officer

CERTIFICATE OF MAILING

I hereby certify that on this the 145? H day of September, 1989, true and
correct copies of the foregoing ORDER ISSUING PROPOSED DECISION and PROPOSED

MEMORANDUM DECISION AND ORDER were mailed, postage prepaid to:

Copenhagen Hills Association
c/o0 John P. Nelson

24 wW. 200 N.

Hyde Park, UT 84318

Clyde G: Neslson
Attorney at Law

P. O. Box 797

Soda Springs, ID 83276

Edward L. and Leila Shepherd
440 s. 7th st.
Montpelier, ID 83254

Secretary,/Records Manager
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE

STATE OF IDAHO

IN THE MATTER OF APPLICATION FOR ) ORDER ADOPTING
PERMIT NO. 11-07367 IN THE NAME OF ) PROPOSED MEMORANDUM
h COPENHAGEN BILLS ASSOCIATION A PECISION AND ORDER
WHEREAS, R. Keith Higginson, ‘ector of the Department of Water

Resources having issued and served a coj, un the parties on September 12, 1989’;~
a Proposed Memorandim Decision and Ordei in the above-captioned matter, pursuant
to Section 67-5211, Idaho Code; and,

WHEREAS, more than fifteen days have passed since the service of the
Proposed Memorandum Decision and Order; and,

WHEREAS, no exc ~tion to that Proposed Memorandum Decision and Order
has been received;

IT IS, THEREFORE, H..REBY ORDERED that said Proposed Memorandum Decision
and Order be adopted and issuved as the Final Decision and Order and Application
for Permit No. 11-7367 be APPROVED and proof of construction of works and
application of”ﬁéfgyuté beneficial use shall be submitted on or before November
1, 1992. o

Dated this ' day of L2/PEE2- _, 1989.

i
‘R. KEITH HIGGINS
Director
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CLype GG. NeLson
ATTORNEY AT LAW

172 SoutH MAIN STREET
P.O. Box 797
SoDA SPRINGS, IDAHO 83276
CLypeE G. NELSON TELEPHONE
(208) 547-2135

September 4, 1987

Director
Department of Water Resources
Eastern Region

150 Shoup, Suite 15 1987
Idaho Falls, ID. 83402

Onpartment of Water Resourceg
Re: Copenhagen Hills Association Eastern District Officg

Application No. 11=7367
Dear Sir:

Enclosed you will f£ind the Protest against the above
referenced application, said Protest being filed on behalf
of Edward L. Shepherd and Leila Shepherd.

It is our understanding that you will cause hearing to be
scheduled according to law and will provide us with r.otice
of not less than ten (10) days. Please contact me prior to
setting the same for hearing so that we can determine dates
that will be available on my schedule.

Thank you for your attention to this matter.

CGN: js
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IN THE. OFFICE OF THE
IDAHO DEPARTMENT OF WATER RESOURCES

IN THE MATTER OF THE ) e e

APPLICATION " SEP 8 1987
) :
OF Department of Wates Resouress
) PROTEST st Disivict Gifice

COPENHAGEN HILLS ASSOC.

% JOHN P. NELSON )
to appropriate water from a
spring located in Bear Lake )
County, Idaho.

Application No. 11-7367 )

COME NOW the Protestants Edward L. Shepherd and Leila
Shepherd, husband and wife; hereinaftef? referred to as
"Protestants", by and through their attorney Clyde G.
Nelson, P. O. Box 797, 172 8. Main Street, Soda Springs,
Idaho, 83276, and hereby protest the above referenced

& application as follows:

1. That the spring referred to in the application of
Copenhagen Hills Association is allegedly located in the NW
SWSW of Section 25, Township 12 South, Range 42 East. That

said spring is a tributary to Copenhagen Creek.

2. That Thomas C. Orr and Emily J. Orr, husband and
wife, were the owners of property located in Bear Lake
County, Idaho, to which all of the water of said Copenhagen
Creek, including the spring tributary; has been applied for
irrigation purposes since 1887. A copy of a Notice of Claim
and Appropriation of Water Rights was filed by Thomas C. Orr
for the waters from Copenhagen Creek on May 24, 1887, on |
page 150, Book 1, of Miscellaneous Records, Bear Lake
County, Idaho, wherein Mr. Orr did claim from said

Copenhagen Creek 288 inches (5.76 cubic feet) of water for

application to his property for irrigation purposes. The

Notice is attached as Exhibit "A"™ to this Protest.




3, On March 13, 1905, Thomas C. Orr and Emily J. Orr
did convey to Edward T. Shepherd his property located in
Bear Lake County, Idaho, together with the 288 inches (5.76
cubic feet) or all of the water from Copeniiagen Creek. A
copy of that deed is attached hereto as Exhibit "B". That
your Protestants are the succesors in interest to Edward T.
Shepherd, being the owners of said property to which all of
the water of Copenhagen Creek has been applied since 1887.
In addition thereto, the water rights within Copenhagen
Creek have been adjudicated in the matter of L. T. Shephexd,
as executor of the Estate of Edward T. Shepherd, deceased,

plaintiff, vs. Mill Canyon North Canal Company, a
corporation, R. D. Orr and David King, defendants, and C. H.

Moorehouse, substituted defendant; inrthe Fifth ggg;gial

District of the State of Idaho, in and for the County of

Bear Lake, by decree entered by Judge J. L. Downing,
District Judge, on February 19, 1929, as recorded in Book C,
page 348, of the Judgment Records of Bear Lake County,
Idaho, on March 8, 1929. Said decree is attached hereto as
Exhibit "C". '

4. 1In addition to the above notice, transfer, and
decree, the Protestants are the holders of Claim No.
11-4047, dated March 6, 1976, and filed with the State of
Idaho, Department of Water Resources, pursuant to which the
Protestants claim the amount of 5.76 cfs of water from
Copenhagen Creek for irrigation purposes from April 15 to
October 31 of each and every year, the amount of .04 cfs for
domestic useage from January 1 to December 31, and the
amount of .04 cfs of water for stock watexr useage from
January 1 to December 31. The total amount of water claimed
under said right is 5.76 cubic feet and the protestants
claim a priority date of May 24, 1887. The claimants in
this particular matter 4id not make protest to said claim to
water rights or exception thereto. Said Claim of Water

Right is attached hereto as Exhibit "D".
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5. The Protestants further claim all of said rights in

- Copenhagen Creek and the spring which is a tributary thereto

pursuant to the Idaho Constitution by diversion and

application to a beneficial use continuously since May 24,

1887, and so used by Protestants and their predecessors in

interest.

6. Copenhagen Creek and all of its tributaries are

fully appropriated, pursuant to the above notice and claim

and appropriation of rights, pursuant to the above mentioned

decree, pursuant to the above mentioned claim to water

right, and pursuant to the constitutional application anc

diversion.of said water to beneficial use since May 24, 1887

by the Protestants and their predecessors in interest.

Accordingly, the water supply is insufficient for the

purposes for which it is sought to be appropriated by

applicant and will reduce the quantity of water available to

supply the existing water righits of the Protestants.

7. Protestants further complain that the applicant has

caused a holding tank to be constructed over said spring and

has dug a trench with a backhoe from said holding tank which

said trench has removed the top soil and grass cover for the

natural water course from the spring leaving a gravel base.

That the construction of said storage tank and the digging

of said trench has stopped the flow of water from said

spring, and if the flow were resumed, the same would very

likely sink into the gravel sub-base of the trench dug by T

the applicant causing further damage to the Protestants and

an interference and obstruction of their water rights.

Further, that the applicant has also placed a metal culvert

over the natural channel of Copenhagen Creek to gain access

for equipment to the spring, caused gravel to be placed over

said culvert, and the culvert has been crushed to the point

where it blocks the natural channel thereby preventing water




from flowing through its natural channel. That all of said
actions were taken by the applicant without permit or

sanction by the Department of Water Resources, State of

Idaho, without authority, and are contrary to law, and have

damaged. and continue to damage the Protestants, and the

applicant should be required to remove all of said

obstructions, holding tank and to properly cause said trench

to be resodded and planted so that water can again flow from

said spring into Copenhagen Creek.

8. Said spring is not absorbed into any sink area,

except such sink area as may have been created by the

applicant through its removal of top soil and ground cover

which may have allowed the water to sink into the gravel

base.

DATED: This ;2 day of September, 1987.

ﬁa’/ G. NELSON

CERTIFICATE OF MAILING

I hereby certify that on this ;Z day of September,
1987, I mailed a true and correct copy of the following
Protest, postage prepaid, to the following:

Director

Department of Water Resources
Eastern Region

150 Shoup, Suite 15

Idaho Falls, ID. 83402

Copenhagen Hills Association

% John P. Nelson
~N 4if%%;?’dﬁézv/éz;éééé%ff%%f&>

24 W, 200 N. y
Hyde Park, UT. 84318
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July 30, 1987

Copenhagen Hills Association
c/o Joehn P, Nelson

24 West 200 North

Hyde Park, Utah 84318

RE: Application for Permit No. 11-7367

Dear Water Right Applicant:

The Department of Water Resources acknowledges receipt of your
water right application for permit. The application has been

assigned identification no. 11-7367 . Please refer to this number
in all further correspondence, : ' ‘

This office is currently in the process of advertising the _ R
application in The News-Examiner. The advertisement will be : S
published for two weeks, and a period of ten days following the SRR
second publication will be 2llowed for the submittal of protests. :

If the application is protested, you will be sent a copy of the.
protest. The protest must be resolved before the application is
approved or denied. If the protest is not resolved voluntarily,
this Department will conduct a conference and/or hearing on the
matter.

If the application is not protested, it will be forwarded to our
state of fice in about fFive weeks., State office personnel will
conduct a complete review prior to final processing of the
application and will notify you of the outcome of this review.
When a permit is issued, you will be sent a copy. A typical
processing time for an unprotested applicaion is about eight
weeks.,

Please feel free to contact this office if you have any questions
regarding this procedure.

Sincerely,

Ernest Carlsen
Assistant Regional Manager

EC/dg




July 30, 1987

Pete Peterson, Watermaster
Water District #11

24R3 Riverdale Road
Prestsn. Idaho 8323

Re: Application for Formit No. 11-7367, Copenhagen Hills Assoc.,

& 11-7368, Harding
Gentlemen:

We ore enclosing a copy of an applicatiocn that may be of interest
to you. Please review the application and submit any comments
you may have to our Depariment as socn as possible. The last
date for.protest 1s Auqust 24, 1987, and we are required to take

final action shortly thereafter.
™S

If we may be of further assistance, please feel free to contasct
us.,

Respectfully svbmitted,

Ernest Carlsen
Assistant Regional Manager

EC/dg

Enclesure




NOTICE OF CORRECTION

Notice is hereby aiven that Application No. 11-7367 in Ehe
name of Copenhagen Hills Assoc., Hyde Park, Uteh, and 11;7368 in
the name of Stan and Betty Harding,_F:gzier Park,ACaliFornla, was
advertised incorrectly on August 20 and August 27, 1987. The
protest date was advertised as being August 24, 1987,

Whereas, the actual protest date should have been Septemgkn
8, 1987. -

Any protests against the granting of this application aé?a
result of this'é§frection muslt be filed with the ldaho Deparﬁﬁgnt
of Water Resources, 150 Shoup Ave., Suite 15, JIdaho Falls, Lﬂéh@
83402 on or before October 5, 1987 | i

R. Keith Higginson

Director

Published September 17 & 24, 1987 :
OTIC OF CORREC ’I‘ION

Notice is' hereby ngen that Apphca-1
tion No. 11-7367 in the narme of Copen-'
hagen Hills Assor., Hyde: Park, Utah, :
and;.11-7368 -in - the’ name . of Stan andf,f

i for 'a, was . -advertised mcorrectl -

otest :date: was’ advc-rtise ;'as ‘bei
August24, 1987. . E :

ould have been Sep; tember 8; 1987
ny. protests agairst: the: granting 0
application. as a-result: of: this. |
rection'must be filed with the daho
partnxant of ‘Water Reseurces;. 150
~iShoupAve:, umte 15, Idaho: Falls-? dalio

:“Betty -Harding, Frazier: Park, Cali:

Whereas, the actual prot&t date”




September 9, 1987

The News-Examiner
P.O, Box 278
Montpelier, Idaho 83254 »

Gentlemen:

We are re-submitting a legal notice to be published on Septemhor
17 and 24, 1987, This notice was originally published in your
paper on August 20 snd 27, 1987. Unfortunately, it was adver-
tised incorrectly.

[he notice was originally submitted on July 29 to be published
August 6 and 13, 1987. However, 1t was somehow overlocked by
your paper and not published until August 20 and 27. The protest
date within the notice was not changed accordingly to account for
the changed publication date. Therefore, we request this be
re~advertised again at your expenss.

An affidavit of publication must be submitted Lo this office by
October 5, 1987. Your cooperation in this matter is greatly
appreciated. ;.

’

Sincerely,

Deena Green
Office fSecretary

Encleosure

- u g
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September 15, 1987

Copenhagen Hill Association
¢/o John P. Nelson

24 West 200 North

Hyde Park, UT 84318

Dear Mr. Nelson:

Enclosed is a copy of a protest filed against the issuance of a
permit pursuant to your application No. 11-7367. The Department
suggests you contact the protestant directly in an effort to
determine the nature of the protest and te attempt to resolve the
protest. :

If you do not advise us within twenty (20) days that the protest
have been resolved, the matter will be scheduled For conference
and/or hearlng. At such a conference and/or hearing, the
foilowing are the principle items the Departmenl can consider in
either approving or denying the application for permit (§42-203,
Idaho Code): L

1. Will the proposed use reduce the quantity of water under
existing water rights?

2. Ie the proposed water supply insufficient for the
purpose intended?

3. Is the applicstion made in uyend faith or for delsy or
speculative purposes?

4, Has the spplicant sufficient financial resources with
which to complete the project?

5. Will the proposed use under this permit conflict with
the local public interest.

IF this office can be of further assistance, please contact us.
Very truly yours,

ERNEST CARLSEN

Water Rights Supervisor

EC:CW

Enclosure

ce: IDWR ~ State Office

B OIS T R N LT
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September 16, 1987
RE: Application for Permit No. 11-7367 COPENHAGEN HILLS ASSOC.

Mr. Clyde G. Nelson
Attorney at Law

P.0. Box 797

Soda Springs, 1D 83276

Dear Mr. Nelson:

Your protest against the approval of the above referenced
application, filed in behalf of Edward L. and Leila Shepherd, has
been received and a copy has been sent to the applicant. The
Department suggests you contact the applicant directly in an
effort to determine what is proposed by the application and to
attempt to resolve the protest.

If you do not advise us within twenty (20) days that the protest
has been resolved, the matter will be scheduled For conference
and/or hearing, At such a conFerence and/or hearing, the
following are the principle items the Department can consider in
either approving or denying an application for permit (§42-203,
Idaho Code):

1. Will the proposed use reduce the quantity of wat=r under
existing water rights?

2. 1Is the propesed water supply 1nqufflcient for the
purpose intended? e

3. Is the ap llcatlon'made in good faith or for delay or
speculsti @ purposes?

4, Has the appﬁicant sufficient fimancisal resource with
which to complete the project?

5. Will the proposed use under this permit conflict with
the local public interest?

If this office can be of further assistance, please contact us.
Very truly yours,

ERNEST CARLSEN

Water Rights Supervisor

EC:CW

cce: IDWR -~ State OfFfice
Edward L. & lLeila Shepherd




L Pl e T T T B
S pono T et R

P

et e e 0

; 'y A
R S tatut sl

lw*g@\ | Sf:‘te of Idaho | (}m IR
b DEPARTMENT OF WATER RESOURCES

?GR. 0‘;?_? STATE OFFICE, 450 W. State Street, Boise, Idaho
CECIL D. ANDRUS Mailing address:
Governor SfOfEhOUSQ :
Boise, Idaho 83720
A KEN;:Z':' DUNN (208) 334-4440

ment of Water Re§0urces
Eastern District Offico

- . Depart

September 14, 1987

Clyde G. Nelson
186 South Main
Soda Springs, ID 83276

Re: Applications to Appropriate Water Nos. 11-7367 and
11-7368

Dear Ciyde:

In response to your inquiry regarding the above
numbered applications, the advertisement in the .
Montpelier newspaper incorrectly listed the date-on or v B
before which a protest to the application must be B
received by the Department. The last day for filing
should have been listed as September &, 1987.

In discussing this matter further with our eastern
regional office, eastern region has decided to
readvertise the filings. The notice of correction will
be printed and an additional period of time will be
allowed for the filing of protests. 1f you have already
filed a protest, no further action is necessary.

Sincerely, v

/égjzgz~%§5ac¢£%xzﬂ\_,// i

. GARY SPACKMAN, Supervisor
v ‘ Water Allocation Section

GS:jf

cc:  Eastern Region - ,




BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE '0F IDAHO
IN THE MATTER OF APPLICATION FOR

)

PERMIT NO. 11-7367 IN THE NAME OF ) NOTICE OF HEARING

COPENHAGEN HILLS ASSOC. ) &/0R CONFERENCE
)

On June 16, 1987, CopenhagenHills Association filed
with the Department of Water Resources an application to #
appropriate the public watersvoF the State of Idaho. On
September 8, 1987, a protest was received by the Department from
Clyde G. Nelson, Attorney at Law, representing Edward L. and
Leila Shepherd.

The Department has set the matter of protést?for
hearing for 11:00 a.m., Tuesday, October 27, 1987, in the Ag
Room, Franklin County Courthouse, Preston, Idaho. The hearing

will be held in accordance with provisions of Chapter 2, Title

42, of the ldaho Code and adopted Rules of Practice and Procedurs §-

of the Department of Water Resources. Opportunity shall be
afforded all parties to respond and present evidence and argument
on all issues involved.

Dated this 5tih day of October, 1987.

my/ — '

RONALD D. CARLS :
Eastern Regional Manager .
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Put your address in the “RETURN TO space on the
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October 6, 1987

Agriculture Extension Service
Franklin County Courthouse
Preston, ID 83263

Dear Secretary:

This is to confirm the use of the Aq Room in the Franklin County
Courthouse for a water right conference to be held by this
Department on Tuesday, October 27, 1987, beginning at 11:00 a.m.

Thank you for your cooperation in this matter.

Very truly yours,

COLLEEN WRAY
Adm. Secretary




CLypeE . NELsON
ATTORNEY AT LAW

172 SoutH MAaIN STREET
P.O. Box 797
SODA SPRINGS, IDAHO 83276
CLypE G. NELsSON TELEPHONE

October 8, 1987 (208) 547-2135

). fi k‘:, vy

P
4 Tt od

L
Mr. Ron Carlson ocT 91987
Department of Water Resources Department of Water Resources
Eastern Region Eastern District Office
150 Shoup, Suite 15
Idaho Falls, ID. 83402

Re: In the Matter of the Application for
Permit No. 11-7367 - Copenhagen Hills Assoc.

Dear Ron:

Please be advised that I represent Ted Shepherd, a
protestant to the above mentioned application. The hearing
of protest has been set for October 27, 1987 at 11:00 A.M.

I received your notice on October 7, 1987. Unfortunately,
unknown to me, in the last two days the Court set some Child
Protection Hearings on that date which I must attend in my
role as Prosecuting Attorney. Therefore, I am requesting
that the same be continued to another date. The present
dates which I have available for the hearing are:

November 2, 3, 16, 17, 20, 23, and 24, 1987.

Please advise as quickly as possible as to which of these
dates would be available as my schedule fills up rapidly due
to Court settings for prosecution related work. I apologize
for any inconvenience this may cause you, but I am sure that
you understand.

Sincerely,

E G. NELSON
CGN:js

c: Ted Shepherd/w/enc

Ay L



BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE

STATE OF IDAHO

IN THE MATTER OF APPLICATION FOR ) :
PERMIT NO. 11-7367 IN THE NAME OF ) NOTICE OF
COPENHAGEN HILLS ASSOCIATION ) CANCELLATION

Notice is hereby given that the Department of Water
Resources has cancelled the hearing concerning the above
referenced application scheduled for Tuesday, October 27, 1987,
at 11:00 a.m. in Preston, Idaho. When the hearing is

rescheduled, you will be notified of the time and place.

Dated thiv 26th day of October, 1987._

=/

7

RONALD D. CARLSON

Eastern Regyional Manager
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO
IN THE MATTER OF APPLICATION FOR

)
PERMIT NO. 11-7367 IN THE NAME OF ) NOTICE OF HEARING
COPENHAGEN HILLS ASSOC. ) &/0R CONFERENCE

)

/

On June 16. 1987, Copenhagen Hills Assoc. filed with

the Department of Water Resources application No. 11-7367 to
appropriate the public waters of the State of Idaho. On
September 8, 1987, the Department received a protest rrom Clyde
G. Nelson, Attorney at Law, in behalf of Edward L. and Leila
Shepherd.

The Department has set the matter of protest for
hearing for 2:00 p.m., Tuesday, November 17, 1587, in the
Commissioner's Room, Bear Lake County Courthouse, Paris, Idaho.
The hearing will be held in accordance with provisions of Chapter

2, Title 42, of the Idaho Code and adopted Rules of Practice and

Procedure of the Department of Water Resources. Opportunity shall
be afforded all parties to respond and present evidence and
arqument on all issues involved.

»

Dated this 3 day of November, 1987.

Eastern Regional Manager
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‘ SENDER: Completeitems1,2,3 and 4.
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November 2, 1987

Bear Lake County Courthouse
Bear Lake County Clerk's Office-
Paris, ID 83261

Gentlemen:

[

This is to confirm the use of the Commissioner's Room in the Bear
Lake County Courthouse Annex for a wster right conference to be
held by this Department on Tuesday, November 17, 1987, beduinning
at 1:00 p.m. ,

Thank you for your cooperation in this matter.

Very truly yours,

COLLEEN WRAY
Adm. Sccretary
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11-7367 - COPENHAGEN HILLS

Commissioner‘s Room, Bear Lake County Courthouse

Paris, Idaho

Tuesday, November 17, 1987 - 1:00 p.m.
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November 19, 1987

RE: Stream Channel Alteration - Copenhagen Creek

Copenhagen Hills Association
c/o John P. Nelson

24 West 200 Neorth

Hyde Park, UT 84318

Dear Mr. Nelson:

Prior to installing a culvert in Copenhagen Creek, a stream
channel alteration permit should be obtained from this '
Department. For your convenience the pertinent permit_ R
application is enclosed. The completed form should be mailed to .
the Department's Western Regional Office for processing. The
address for that office is:

Department of Water Resources
Western Regional Office

2735 Airport Way

Boise, ID 83705

Questisns regarding the alteration or completion of the
application should be directed to Ervin Ballou [Phone No. (208)
334-21901.




o~y
>,

Mr. John P. Nelsan
November 19, 1987
Page 2

At the administrative hearing on water right application 11-7367
held 17 November 1987, there was a discussion concerning a
culvert which had already been placed in the creek channel by a
member of Topenhagen Hills Association. Representatives of the
asgociation committed to the removel of this culvert and the
gravel which had been dumped in the creek channel. We would
expect that every effort be made to complete the removal proiect
prior to the 1988 spring runoff.

Respectfully submitted,

ERNEST CARLSEN
Water Rights Supervisor

EC:cw
Enclosure
cc: Ervin Ballou

Clyde Nelson
Edward L. Shepherd
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State of Idaho

DEPARTMENT OF WATER RESOURCES

Eastern Region

CECIL D. ANDRUS

R. KEITH HIGGINSON

Director

~RE:

~

Mailing Address: ‘
150 Shoup Ave., Suite 15
Idaho Falls, Idaho 83402

(208) 525-7161

Govemnor

December 10, 1937

Application #11-7367, Copenhagen Hills Association
Continuance of Hearing

LAt en e

Mr. John P. Nelson
24 West 200 North
Hyde Park, Utah 84318

Dear Mr. Nelson:

TR St

This letter will serve to confirm the decision to defer

completion of the hearing for the above captioned application.
This action is based on your representation that the ;
association is in the process of developing a proposal to : i
resolve the differences between it and Edward Shephard. :

You stated the presentation of this proposal to Mr. Shephard |

is expected to occur within the next six weeks. To permit
adaquate time for evaluating the proposal, consideration of

when to finish the hearing will be delayed until February.
However, if it is obvious an agreement is unlikely, the
hearing could be scheduled sooner.

Respectfully submitted,

Gl Condr—

ERNEST CARLSEN
Water Rights Supervisor

T LATTALI TR 20T A L

Clyde Nelson
Edward Shephard

cc:

bc: Bob Fleenor

o r———
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APPLICATION No. 11-7367

Ed L. Shepherd
240 South 7th Street
Montpelier, Idaho 83254

FEBZ 31908

Dear Mr Shepherd, : Department of Water Resources
. Eastern District Office
I am writing regarding +the water application which I have '
filed on behalf of Copenhagen Hills Homeowners Association. I
appreciate your attitude of wanting to settle this matter
however, you never have made any type of offer for settlement. '

The Association is in need of a water source to - be used

primarily for domestic use. It is not our desire to make a -
hardship upon you nor to take from you any of the water which you
have been using for actual irrigation purposes. We have
considered drilling a well, either vertical or horizontal. = If a.
horizontal well was successful in obtaining water, then there
would not be a need for mechanical pumping. However, 1if a
vertical well was drilled it would require power to pump the -
water. We have checked on the cost of drilling and also the cost
of running power to the sight. Both costs are substantial. The

big problem however is that there is a minimum cost for pumping
of abcut 83,000.00 per year required because of the minimum
charge that Utah Power charges. This probably would go on
forever and probably would increase as the cost of power
increases. :

Ve therefore propose that 1if you desire us to drill a
horizontal well that you pay us $3,000.00 as a one time payment 5
and we will proceed in that manner and hope we get the needed
amount of water. If however you desire us to drill a vertical
well, you pay us $29,000.00 as a one time payment and we will
proceed in this manner and hope we obtain the needed amount af
water.

I trust you will make a decision and let us know so we will
be able to proceed.

Sincerely,

Driginal Signeg

John P Nelson

P O Box 84

24 Vest 200 North
Hyde Park, Utah 84318
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE

STATE OF IDAHO

IN THE MATTER OF APPLICATION FOR )
PERMIT NO. 11-7367 IN THE NAME OF )
COPENHAGEN HILLS ASSOCIATION )

)

NOTICE OF HEARING

On June 16, 1987, Copenhagen Hills Associatibn, filed
with the Department of Water Resources application No. 11-7367
to appropriate the public waters of the State of Idaho. On
September 8, 1987, the Department received a protest against
approval of said application fromelyde G. Nelson, Attorney at
Law, in behalf of Edward L. and Leila Shepherd..

The Depar tment has set the matter Ffor hearing for 9:30
a.m., Wednesday, March 16, 1988, in the Ag Roonm, Franklin Countyl
Courthouse, Preston, Idaho. The hearing will be held in |
accordance with provisions of Chapter 2, Title 42, of the‘iggbg
Code and adopted Rules of Practice and Procedure of the |
Department of Water Resources. Opportunity shall be aFfordedva]lv
parties to respond and present evidence and argument on all

issues invalved.

Dated this 29th day of February, 1988. _

Eastern Regional Manager
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I am writing this letter because of my concern that you know
the other side of a water dispute in the community of Sharon
located in Bear Lake County, Idaho. I have been informed by the
other party that he intends to contact his Bishop and Stake
President and have them contact my Bishop and Stake President
with the intent of guestioning my integrity and respect for my
fellowman. _ - . : R

In abeout 195Z my - father R K Nelson purchased 120 acres of
pasture and farm land which was adjacent +to the US Forest
Service. This property 1is located in the mouth of Copenhagen
Canyon and has a natural creek flowing out of the -canyon and
through the piece of property. The creek has a good flow during
the spring and early summer but gradually dries up.and usually
has no flow through our property in the fall of the year. It is
fed primarily by springs located on up the canyon and as the flow
decreases in the springs the creek naturally slows until the
water is insufficient to fiow a long distance. '

The family used the property mainly for pasture of cattle
and I remember well fencing and having to be concerned about
water during the late summer and fall. We were fortunate to have
a spring on our property lacated about 200 feew. above the ‘creek.
It was small and would not flow any  distance but 1if we -kept it
dug out and made a basin of about 5 feet in diameter, the water
would pond there in sufficient guantity to supply the cattle when
the creek stopped flowing. o ’

In 1986 the family farm was in dire need of operating
capital and money to make the mortgage payment. ‘About the only
piece of property the family owned which was not under the
mortgage was this 120 acres in Sharon. We tried to sell it but
had no offers. Finally late 1in 1986, I decided to purchase it
and try to-sell it in 10 acre pieces for mountain cabins and see
if I could recover the  purchase price. This would solve the
dilemma of the family farm problem and also my problem, provided
I could sell the individual pieces. With this in mind I
purchased the property and immediately sought =zoning approval
from the County Planning and Zonning. Commission which would
enable me to sell the 10 acre sites for cabins. We also checked
with the Idaho Dept of Water Resources on the status of the
spring on our property. We discovered that it had never been
filed on. The Dept of Water Resources advised us on how to
proceed with the filing and how to protect ourselves  in case
someone protested the filing. _ - S

.With these two items in mind we proceeded to sell the 10
acre cabin sites and file on the gpring. Because the spring was
completely tromped in and no water was visible from the spring,
we hired a backhoe and dug the spring out, laid in about 100 feet
of spring liner (heavy duty type poly)., 75 feet of perforated
pipe oraded into a <c¢ollection box and surrounded with washed
gravel, wrapped the gravel and pipe, covered the area back up
with natural soil, and installed a  pipe out of the collection
box. Our plan was to let it flow freely and hopefully develop




I R e hied

i

water aquifers and thus a flowing spring. During the summer of
1987 we could see that a water storage tank would be a necessity
because of the small amount of water the spring was: produszing.
So we constructed a underground concrete storage tank with the
capacity of about 3000 gallons. . :

After the ahove items were completed I received a phone call
from Mr Ed L Shepherd, 440 South 7th Street, of Montpelier, Idaho
83254, informing me that he owned the spring. and requesting me to
remove the items we had placed in the mountain and return the
water to him. When I questioned him about where he obtained the
water right, he informed me that his grandfather had obtained the
rights for "all water" flowing out of Copenhagen Canyon. One
thing led to another until late in 1987 a formal water hearing
was conducted by the Idaho Dept of Water Resources to determine
whether or not Mr Shepherd does have right to the spring. The
hearing lasted for about 5 hours and because no conclusion was
reached the hearing was postponed until a later date. (They are
now talking of continuing the hearing on 16 Mar 88). Mr Shepherd
said he would like to settle this manner. We agreed with him and
ask for his proposal. He offered none. Late in February 1988 we
made him a cash offer reguesting his assistance with well
development. :

During the evening of 29 Feb 88, I received a phone call
from Mr Shepherd informing me he had no intention of paying any
amount on the well and demanding me to return to him his water.
He claims the Idaho Dept of Water Resources has told him it is
his water. I gquestioned him why the hearing is being continued
and he had no answer. He also informed me he had visited with
his bishop and told him that he could not afford any more money
to pay his attorney and he would have to take the attorney fee
out of his tithing. He also said he was going to hils stake
president and have him contact my stake president —and bishop as
indicated above.: -

May I state my position and the position of the Copenhagen
Hills Homeowners Association. We have no intention of taking
anything which is not ours. If we had intended to do so, we
would not have gone through the process of filing. We also do
not intend to make a hardship on Mr Shepherd. We only want to
use the water which we have developed. I'd like to point out
that we have up to 3 gallons per minute and as low as 1 gquart per
minute in the fall. If Mr Shepherd is awarded this water he will
have to transport it through an open ditch for about one mile ]
before it reaches his property. It is common knowledge that a o
stream o©of 3 gallons per minute or even less when the volume g
reduces, will evaporate and dissipate before it travels a mile. o

We hope this may answer any gquestions which may arise. o
Please feel free to contact me, should you desire to do so. B

With love,
Original Signed

{
John P Nelson : :‘iﬁ)‘@@EW T
Box 84, 24 W. 200 N. ‘@}d?\" f

Hyde Park, Utah 84318

cc:/Bp Howell OMAR 4 g9
Pres Rasmussen
Bp Boer Pepartment of Water Resources

Eastern District Office




March 8, 1988

Ag Room
Franklin County Courthouse
Preston, ID 83263

Dear Secretary:

This i1s to confirm the use of the Ag Room 'in the Franklin County
Courthouse, Preston, Idahe, for water right hearings and/or
conferences to be held by this Department on Tuesday, March 15,
1988, beginning at 1:00 p.m. and on Wednesday, March 16 beginning
at 9:30 a.m,

Thanﬁ“you for your cooperation in this matter,

Very truly yours,

COLLEEN WRAY
Adm. Secretary
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(f»m Department of Water fdminisiration
" (ﬂ PROTESTANT'S
Exhibit_A

Date Admitied(0/March 8§ Epit

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE

STATE OF IDAHO

IN THE MATTER OF APPLICATION )
FOR PERMIT NO. 11-7367 IN THE ) AFFIDAVIT OF
NAME OF COPENHAGEN HILLS ) RAY L., HYMAS
ASSOC, )

)

STATE OF IDAHO )
: ss
County of Bear Lake )

RAY L. HYMAS, being first duly sworn, on oath, deposes.
and says: _ '

1. That your affiant is a resident of Bear Lake
County, Idaho. '

2., For a period of approximately thirty (30) years
your affiant did lease and operate all of that property
being located in Sections 29 and 30, Township 12 South,
Range 43 East, B.M., Bear Lake County, Idaho, from Julia
Shepherd Nye, the mother of Edward L. Shepherd, of
Montpelier, Idaho, who is protestant to that application
filed by Copenhagen Hills Association under application
for Permit No. 11-7367.

3. That during all of said period, I did use all of
the water from Copenhagen Creek, and all tributaries
thereto, for the purpose of irrigation of the farm property
owned by the Shepherds as well as for domestic purposes and
for stock watering. The only period of time that the entire
supply of water was not used from Copenhagen Creek on the
Shepherd property was during the early spring runoff at
which time the water exceeded the 288 inches to which the
Shepherds were entitled. During the high water runoff in
the spring, any excess water not being diverted to the
Shepherd property was being used on the King property, of
which none of the King property is part of the applicant's
property.

4., In my opinion, based upon my numerous years of
experience of running the Shepherd property and being
familiar with the water rights in said area, to allow the
applicants the diversion of water requested would reduce the




. (A. (,K

quantity of water available under existing water rights to
Shepherds, and would interefere with their irrigation and
stock watering upon said property established through
decades of usage.

Further your affiant sayeth not.

RAY Iz 4 »

7, HYMAS

SUBSCRIBED AND SWORN to before me this /44  day of
November, 1987.

hady S5, AStte,
NOTARY PUB‘LI@ OR IDAHO
Residing at e Coed f 0.6
/

(SEAL)




o P)nartment of Water Adminisiration
PROTESTANTS

Extibit 3 |
Date Admitted [ Harch 88 EME

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO

IN THE MATTER OF APPLICATION
FOR PERMIT NO. 11-7367 IN THE
NAME OF COPENHAGER HILLS
ASSOC.

SUPPLEMENTAL
AFFIDAVTT OF
RAY L. HYMAS

Nt Nt gt s St

STATE OF IDAHO

a8 e

County of Bear Lake

-

RAY L. HYMAS, being first duly sworn, on oath, deposes
and says:

1. That this is a supplemental affidavit to that
affidavit made by your affiant on November 16, 1987.

2. That due to your affiant's operation of the
Shepherd farm, and your affiant's familiarity with the area
where the springs are located, your affiant is well aware
that for the period that your affiant did cperate the
Shepherd farm that there was water flowing across the old
road from the spring which the applicants have tapped for
their water supply located above the oldyroad. Your affiant
is also aware that there was water flowing from a spring
located where the applicant Copenhagen Hills has placed its
storage box. Your affiant is further aware that all of said
water from both locations did flow into Copenhagen Creek.

9%&24@¢a%2~
RAY L%’HY%ES’ 74 =

SUBSCRIBED AND SWORN to before me this ﬁg*%’ day of

March, 1988.

NOTARY PUBLIQZ FOR IDAHO

Residing at Yigmdzelvr
Comm. Expires: " A246-9/

!/ (SEAL)




Department of Water Administration
(wx PROTESTANT'S

o emibi
Date Admitted doMareh 88 W

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO

IN THE MATTER OF APPLICATION

FOR PERMIT NO. 11-7367 IN THE AFFIDAVIT OF
NAME OF COPENHAGER HILLS GEORGE LYON
ASSOC.

STATE OF IDAHO

County of Bear Lake

GEORGE LYON, being first duly sworn, on oath, deposes
and says:

1. That your affiant is a resident of the Bennington,
Bear Lake County, Idaho.

2. That your affiant is very familiar with the
location where the applicant Copenhagen Hills has dug its
spring located above the old road on which they have placed
a pipe to their water storage box located below the road.
Your affiant's father did operate a lead mine in the general
area when your affiant was a young man, and further your
affiant has hunted in this area every year for many years.

3. I am aware that water has flowed for many years
from a spring where the applicant has dug and placed its
pipe located above the o0ld road leading to the box below the
road prior to the applicant digging the same. Further, your
affiant is aware and did observe that the location where the
applicant has placed its water storage box did have spring
water flowing from that location which flowed into
Cophenagen Creek for many years prior to applicant causing

the same to be constructed.

GEORGE LYOK 4

SUBSCRIBED AND SWORN to before me this _[/#h day of
March, 1988. '

oy B It

NOTARY PUBLIC FOR IDAHO
Residing at: )

Comm. Expires: R2-24-9/

(SEAL)
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~-artment 6f Water Admin%;trc«’cion
| PROTESTANT'S

1

e

Exhibit__ £

Date Admittedlé@’c‘é,m 1

Description of photographs taken 23rd day of November, 1987:

Pictures 1 and 2 show the canyon where Copenhagen Creek flows,
the old road is in background, new road in foreground, bare spot
were applicants buried pipe +to spring above the road, holding
tank below old road, and shows water has no other place to run
but into narrow canyon.

Picture 3 1lookingdoWwN the canyon shows water coming out of the

ground bglween the main part of the spring (Rght) and the creek
(£ ).EL ter seeps out of all the surrounding area which is
indicated™by the type of growth.

Picture 4 5gﬁ§ws water from main spring area (left) running
towards creek (right).

Picture 5§ shows trench toward holding tank and water leaving
trench flowing toyards creek at the bottom.

Picture 6 is the reverse of #5 taken from the top of storage tank
looking down trench to point were water leaves trench and flows
in natural channel left towards creek. (. [4 C/L oS~ uf7051AL97ar4L
;Sph/dg Channei.

Picture 7 shows natural channel leaving the trench to run right
before coming to the end of the trench dug by applicants.

Picture 8 shows the water coming through the brush in it's
natural channel- emptying into creek at bottomn.

Picture 9 shows a substantial amount of water running in trench
to melt snow. There was no water flowing from the tank at this
time, this water was seeping from the ground.

Picture 10 shows that there was water flowinZ underneath the snow
in natural channel towards the creek.

Pictures 11 and 12 are where the spring channel (left) and creek
(right) intercept.

The next group of photos were taken the 8th of August, 1987:
Picture 13 shows the storage tank and spring area above the road.
The road was still wet from this spring on a dry year even though

the applicants pipe carried a substantial amount of water to the
tank. There was water coming out of the tank overflow.

Picture 14 shows old road.

Picture 15 and 16 opposite views of trench and points the water
left trench. Picture 16 same as picture #7.

Page 1




Pictures 17, 18 and 19 are views down stream from spring and
storage tank showing the water leaving the trench (#18) before it
reaches the end of +the trench, flowing into the natural channel

toward Copenhagen Creek.

Pisture 20 same as #10, shows spring channel to the left and the
creek is to the right. ‘ .

Pictures 21 and 22 show the rich vegetation growing in August; on
a dry year, from a point approximately one hundred feet from
holding tank,where the water is leaving the trench and flows in a
natural channel towards the creek.

Pictures 23 and 24 show old pipe and fill placed by abplicants in
the Copenhagen Creek, which was not removed.
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Department of Water Resources

Eastern District Office 28 March 1988

RE: Application #11-7367, Copenhagen Hills Association

State of Idaho

Dept of Water Resources
150 Shoup Ave., Suite 15
Idaho PFalls, Idaho 83402

Copenhagen Hills Association hereby reguests that the above
water application hearing be reopened.

This reguest 1s being made in interest of equity and
fairness, and for additional information and arguments, and
availability of supplemental evidences crucial to our case. We
feel both parties should be allowed to be present and a hearing
will allow the other party to respond openly.

If a further hearing 1is not reconvened, Ccgpenhagen Hills
Association requests that the Dept of Water Resources accept
supplemental evidence in a written form pertaining to the above
referenced application.

We further request a copy of the hearing record be forwarded
to the below listed address. If there is a charge for this
service we will be happy to remit it.

Copenhagen Hills Association has contacted legal council and
we request sufficient time to allow council to be brought up to
date, perform clerical duties, and properly prepare for the
hearing.

Thank you for your consideration.

Sincerely.

%Mﬂé«

openhagen Hills Association
John P Nelson, Secretary

25 West 200 North, P O Box 84
Hyde Park, Utah 84318

Department of Water Resources




April 28, 1988

John P. Nelson, Secretary
Copenhagen Hills Association
P. O. Box 84

Hyde Park, UT 84318

Dear Mr. Nelson:

Your request to reopen the record on Application No. 11-7367 has been con-
sidered and that request is denied.

The request is denied since both parties have had several hours to present
their information. As you will recall, the hearing was held on two seperate
days with some months between them which should have afforded you ample time
to gather evidence and to retain an attorney if you felt that was necessary.
The hearing has been held and the record has been closed and a decision is
pending.

Both ' parties will have an opportunity to £file exceptions to the Proposed
Memorandum Decision, if they feel we misunderstood your testimony or if they
feel that the Director of the Department would reach a different decision
after hearing the same evidence. Both parties will also have an opportunity
to request a rehearing after the Final Decision is issued if you have
uncovered new evidence thal was not available during the original hearing or
if the department erred in tlie conclusions reached in decision.

You also requested that supplemental evidence be allowed to be submitted in
written form. We have no objection as long as a copy of the written material
is sent to the other party and his attorney and they have no objection. You
are allowed until May 16, 1988 to submit the evidence to all the parties.
Please let us know if you have any questions.

Sincerely,

BOBBY D. FLEENOR,
Hearing Officer

c: Clyde G. Nelson, Attorney
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October 24, 1989

Copenhagen Hills Association
c/o0 John P, Nelson o
24 W, 200 N,

Hyde Park, UT 84318

Gentlemen:

Re: Application for Permit No. 11-7367

Enclosed is a copy of the approved Application for Permit No. 11-7367 along
with a copy of the Order Adopting Proposed Memorandum Decision and Order
and a copy of the Proposed Memorandum Decision and Order. Please note the
conditions of approval as set forth in the Proposed Memorandum Decision and

Order.

Enclosed is a form entitled "Instructions for Proof of Beneficial Use".
Please read the instructions carefully since you must eventually take
further action to develop this permit into a license. The proof due date
is indicated on the final order and last page of the permit.

Any person who does not agree with the decision of the department may
request a rehearing before the Director within 20 days, or may appeal

directly to the district court within 30 days of the date the decision is
mailed.

Sincerely,

L. GLEN SAXTON, Chief
Water Allocation Bureau

Enclosures

¢c: Clyde G. Nelson
Edward L. and Leila Shepherd
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STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

Denarfment of Ve Hapoinss

REQUEST FOR EXTENSION OF TIME

TO PROVIDE ADDITIONAL TIME IN WHICH TO SUBMIT PROOF OF
BENEFICIAL USE FOR A WATER RIGHT PERMIT

The Idaho Department of Water Resources will consider this form as a request that the permit holder(s) be granted an
additional period of time in which to complete development of water right under the provisions of Section 42-204, ldaho
Code.

PermitNo. /= ©7347
Name(s) of Permit Holder: m PEN el /,J/Ls A=s M. % Jnidst 1;9. Melson/

Malling Address:_ 24/ wesy 200 ploegtd Hopes sk, cippid  BY3/8
_ i~ S 5219 H.
Date Proof is Due A/OVEM 2er. / 197 72 Telep g’r’lel No. 752 652 % iy
T o f -

Describe what work has been completed toward the development of this water rignt:
(This must be filled out! If no work has been completed, show "none".)

SPeiNg _ Devilppratevr— 1S Complens Pesspvoin ths _ Bezw
L (Bl > SERVDHR-

[ Qo D bere” ‘gt/‘"l’/ ' Alp Disrei s e Y <yei] 7o 7 e

. v
re OMg Lo owty Costing $  (p, 800,

)
4

(2 Logs < Oa L2t

The permit holder(s) has been uniable to complete the remainder of the work for the following reasons:

_[‘L'ﬂ' G r104f L 171111&' Ll LeLf r"/ ot LOM Sreuc road
0l ( Rocic t,L_l

Permit holder(s) request an extension to - Mo VvEmMBER / .19 97

S ;o ' :
FEE: $15.00 gﬂl?ﬁﬂ//’é/{ﬁ‘/ //ll Aeh). 77;/*: OM %J/LW\

(Signhture)* g
*If other than permit holder, Power of Attorney must be supplied.

ACTION OF THE DEPARTMENT OF WATER RESOURCES

IT IS HEREBY ORDERED that the above request for extension of time be APPROVED
and the time within which to submit proof of beneficial use is

_ ~ extended to November 1, 1994.
Signed this 3 "M:?‘ay November 1992 % s ef R g ﬁEJ\

Chief, Water Allocation Burefu




. e e e

Copenhagen Hills Assn
% John P Nelson, Sec
P O Box 84

Hyde Park, Utah 84318

2 MOV &/,
/989

Idaho Dept of Water Resources
ATTN; L Glen Saxton, Chief

1301 N. Orchard Street
Boise, Idaho 83706-2237

: nuint‘li]t‘ﬁ]"uﬂ“unlllnhinl':Insluls“

PRRON e o et Tz e ey T PR
N Y M T R S A IR T (o T 0 A N S K 3 VL S8 P L e ST e YT 6 1 4 5 s A S




1 November 1989

SUBJECT: Form Shortage - Permit No 11-7367

FROM: | Copenhagen Hills Agsn
' % John P Nelson
24 W 200 N, Box 84
Hyde Park, Utah 84318

idaho Dept of Water Resources
ATTN: L. Glen Saxton, Chief
1391 N Orchard Street

Boise, Idaho 83706-2237

Today 1 received your letter dtd 24 Oct 89. It referred to
an enclosed form "Instructions for Proof of Beneficial Use". This
enclosure was not with the material. 1 assume it was an oversight.

Please send a copy to us &0 we can take the appropriate
action.

Sincerely,

ol

John P Nelson

Dapartraent of Walsr Resources




State of_aho | .
DEPARTMENT OF WATER RESOURCES
1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720 (208) 327-7900

. CECILD. ANDRUS 551
GOVF.RNOR i

R. KEITH mccmsonfb'; :
~ DIRECTOR *

Ny A g Co -

‘November 17, 1989

Copenhagen Hills Assoc1at10n
‘¢/o0 John P. Nelson
- 24 W, 200 N., Box 84

Hyde Park, UT 84318

Gentlemen:
Reﬁ Petmit No. _11-7367

- I apologize for the oversight. Enclosed is the instruction sheet/fee 1f§ﬂ‘ﬁ
1'jschedule for submittlng proof of benef1c1al uee. . , S

_If I can be of further a551stance, please feel free to contact me

Slncerely,

| }RI'IA I. FLECK
Secretary/Records Manager

_Enclosure




.-August 31, 1992 = °
wCOPENHAGEN HILLS ASSN. SRR e L
'~ C/0 JOHN.P. NELSON

0 24-W. 200 N.

N HYDE PARK UT 843180000

ST S | PROOF DUE NOTICE»'
- RE: PERMIT NO. ~  11- 07367

“t Dear Permit Holder:

| 'aOne of the condltlons of approval of the abhove referenced water?

permit was that proof of the extent of your beneficial use mustini

. be submitted to this office on or before November 1, 1992.

(See last page of your approved permit or your last approved.
extension request.) Enclosed is a form which when accompanled byv

" the license examination fee or a complete field examination

,§1report prepared by a certified water rlght examlner may be used ff
to submit the required proof. PR ot

If you have not fully completed your pro;ect, and you or a. pre—'err
~vious owner of this permit have not received a prior extension’ of”“

| * timeé, you may request an extension of time if the delay is for.

~reagsonable cause as provided in Section 42-204, Idaho Code. - If
you have been prevented from proceeding by a governmental agency-u

. or by litigation which might bring title to the water 1n_~_~

_question, more than one extension of time can be granted. nfff‘
exten51on of time request form is enclosed for your convenlence.-;

- Either an acceptable proof of beneficial use submittal or an s
acceptable request for an extension . of time must be received by.;;

7gﬁjthls department on or before the above described proof due date‘w
- If neither is. recelved the department will send you a lapse
- notice. Within sixty (60) days of the malllng of the lapse

”eﬁfSecretary/Records Manager

.7not1ce,,the permit w1ll no longer be of any force nor effect. ff

';SINCERELY,~g

'fKaren L..Gustafson

o /39439 &

-fEnclosures




S&ate of Iaano | (\
DEPARTMENT OF WATER RESOURCES

1301 North Qrchard Street, Statehouse Mail, Boise, Idaho 83720- 9000
Phone: (208) 327-7900 FAX: (208) 327-7866

CECIL D. ANDRUS
: GOVERNOR -

" R.KEITH HIGGINSON -~ .~
S PIRECTOR - o

Novembet 3, 1992

-ﬁCopenhagen HlllS Assoc1atlon'

- ¢/o John P Nelson S -
24 w 200 N = R

~ Hyde Park, UT 84318

" Re: bPermlt No.zll 0736
'nDear Permlt Holder'*

 Enclosed is a copy of the approved request for exten51on?_m
o of time. The time within which to submit proof of
- beneficial use is extended to November 1, 1994. Please
~note that the department has granted this extension based
on due diligence. It is important that you work =
‘diligently toward the completion of this project during .°
the construction period allowed. The department may not;'
be able to grant additional requests. S

i ;If you have any questions or if I can be of any further
-.. assistance, please feel free to contact thls offlce

77pf51ncerely,

vren L Gusta(f , g
.QSecretary/Reco ds Manager Do

jEnclosure &

' fC IDWR Reglonal Offlce'




fEamNe 2t

RECEIVED
ocT1hns

t RGSOUIGQS

S Depaﬂmem ol Wate

v. " Receipt By:.
~ Date Receipted:

STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

- Amt, of Fie §:

FOR OFF CE USE OﬁB(

Receipt No.C.

- PROOF OF BENEFICIAL USE

ke ,The Idaho Department of Water Resources considers this form a statement that the permit holder(s) has/have completed

ol development that will occur under this permit and that water has been applied according to the provisions of the permrt
. for the beneficial use(s) described below. This form must be accompanied by a license examination fee, when necessary, -
- orbe accompanied by a completed field examination report prepared by a certmed water nght examlner who has bee't

'appornted by the department : : : s

_."-;_Permrt No. 11-07367 Telephone No. 801-770- 1919

-ﬂ2 Name(s) of Permrt Holder(s) Copenhagen ills Assoc. cfo John P. Nelson :

24 West 200 North, dee Park, UT 84319

;3 . :Mathng Address

4. Source of Water Sprlng Date Dnlled mo

lf GROUNDWATER (Well)

a Well Drlller ”

Drllllng Permrt Number o

-fPump Horsepower' Dynamrc pumprnglevel t):

Pressure (psr)

se(s) (as authorlzed by the water rrght permrt)

12°

»Domestlc (No of households) Stockwater (No and type of stock

‘tal rate of dlverslon and/or volume for Wthh proof is submltted 020

ls a measurlng device requ:red’? v ST
Has the measunng devrce been lnstalled’? SR

‘Measurmg pevrce

ls a flow measurement port requrred'7
Has the measurement port been lnstalled'7

Flow Measurement Port:

o "Y«es
o [Yes Ll

e Yes

"‘_Ol" "

or

or

;. _Fee Enclosed $ 50. 00

(See Fee Schedule on back of the rnstrut.trons for frllng proof of beneflcral use)

.t_‘Person to contact to accompany the Department representatrve dunng freld examlnatron of the waler system
' "Home 801-752-8048

Tewphonerumﬁber 0ffice 801-752-1310 -

- Name
'  Mobile 801-770- 1919

Ross G. Lapray

_-_,Address 47 Rlver Clrcle Drive, Logan, UT 84321

o ”?}'1 0 The rnformatron given on thrs form. ts/fmy true statement of the extent to whrch the above numbered permlt has been f SE
developed and I relinquish any und’evelope /96’!1!01’1 of the permlt to the State of ldaho ' T

A / / P/Z,géy@;f ) ,

rf /o’ behalf of‘tTmpany of wﬁ/zat/on)

Date 475'7‘ // /7?2/

. ‘S_lgnatUre-o_f_.permlt ,h,older;. : ,,.;:?'"

B s B St S



.COPENHAGEN HILLS ASSN.
'C/O JOHN P. NELSON '
24 W. 200 N.

HYDE PARK UT 843180000

PRQOF DUE HOTICE

~ RE: PERMIT NO. 11-07367

d“-Dear Permit Holder'

One of the conditions of approval of the above referenced Water
permit was that proof of the extent of your beneficial use must
be submitted to this office on or before November 1, 1994.

(See last page of your approved permit or your last approved .
extension request.) Enclosed is a form which when accompanied by e
the license examination fee or a complete field examination ‘

_report. prepared by a certified water right examiner may be used.
to submit the required proof.

If you have not fully completed your prOJect and you or a pre- -
vious owner of this permit have not received a prior extension of
time, you may request an extenelon of time if the delay is for
reasonable cause as provided in Section 42-204, Idaho Code. If
you have been prevented from proceedlng by a governmental agency
- or by litigation which might bring title to the water in :
}questlon, more than one exten51on of time can be granted. An

extension of time request form is enclosed for your convenience.

Either an acceptable proof of beneficial use submittal or an
acceptable request for an extension of time must be received by
~this department on or before the above described proof due date. -
If neither is received, the department will send you a lapse .
notice. Within 51yty (60) days of the malllng of the lapse

‘°-jnotlce, the permit will no longer be of any force nor effect.

'SINCERELY,

" JULIE L. YARBROUGH
Senior Secretary

Enclosures_




. November 2, 1994

COPENHAGEN HILLS ASSN.
C/O JOHN P. NELSON

24 W. 200 N. .
HYDE PARK UT 843180000

PROOF ACKNOWLEDGMENT LETTER |~
RE: PERMIT NO. 11-07367 . S ,

Dear Permit Holder:

The department acknowledges receipt of the proof of beneficial
use form submitted for the above referenced permit. The next
step in the process of developing a water right is for the
department to conduct a field examination to determine and
confirm the use being made of the water.

If you have guestions concerning this matter, please feel free

to contact the EASTERN Regional Office in Idaho Falls at
(208)525-7161.

Sincerely,

JULIE L. YARBROUGH
Senior Secretary

c: IDWR - Region




