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Application No. 11-1 058/etc.

(See attachment)
STATE OF IDAHO ' '

: . DEPARTMENTOF WATER. RESOURCES
%&w g(;L_ APPLICATION FOR TRANSFER OF WATER RIGHT

To Change the Point of Diversion cmd/or the Place of Use

" Name of applicant . ‘Dean Ward & Grant Haddock. . Phone 945-2361

Post office address * Bloomington (ward);' Paris (Haddock), Idaho

A. DESCRIPTION OF RIGHT AS RECORDED
1.  Right evidenced by:

~a. Decreeto see attachment

{Name) .

in case of Edward Haddock vs Joseph- E. Thornick et al

dated  Oct. 10, 1904.  in Fifth Dist. _county of Bear Lake

(Name of court)

b.. ~ License No. issued by the fdaho Departmcnt of Water Resources

~c. Claim No. on file with the Idaho Cepartment of Water Reaourc;s ‘

2. . If applicant is not the orlgmal holder of this nght explain how it was acquired and attarh a copy of

the deed or other evndem,e of ownership of the land to which the right is appurtenant

Source of water Norm Creek tributary to __ Bear River - o
4. Date of priority 'see attachment :
Water is used for the following purposeé: v _
amount 2,67 for Irrigation .. __ _purposestfrom Apr. 1 to - Nov. 1_ .
- amount  for R ~_ _____purposes frem " to e
amount ' ~for _ﬁ PUIOSEs f'rom'. o to

tmonthiday - ho\h dirtes mrllmve)

6. Total amount of water under right:  a. 2,67 cubic fect persecond
. ' . o o,/

. oy ar
, . bo - gere feet por annum
7.  Location of origilwal point of diversionis ~~ NW __~ tof  SW: - Yol Seetion 34
Township 14S Range  43E  B.M.,in . Bear Lake . County

SN

Additional points of diversion, if any SE%NW‘/& Sec. 34, SW‘/NE , Sec. 34, TA. ]43 R. 43E
 NE%NW%, Sec. 4, T. 15, R. 43E B.M.

8. Lands ii'ri_gated or place of use:

- NEVa CONWL ' s , SELy -
p SEC. e TOTALS
TWh. RANGE ke NEVA § NWIG L SW | SEVA ] NEVA| NWLAL W 1 SELa ] NE AT NAVLAJ OW ) SEVA L HikF o [ MWt EWh s 820
14S | 43E | 34 | x | x. |- x| X _ X | X x| x 133.5
~

Total number of acres to be irrigated _ 133.5
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B. DESCRIPTION OF PORTION OF RIGHT FOR WHICH THE CHANGE IS REQUESTED (!f the entire right is.
" requested changed, omit part B) | _ IR s
1. - Amount of water: a. cubic feet per second ' | l

. &/or S |

_ b, acre feet per annum
2. Point of diversion Y4 %, Section” Township
Range ,BM., . , County - |

Additional points

3. Place of use: ' ' i | | : oo
NEVs NWVs SWis - ' SEVa
TWP, RANGE SEC. - ' YOTALS :
: NEVs | NWVs | SWVa | SEVe | NEVa| NWVA| SWVa | SEVa | NEVa| NWVa | SWYa | SEVa | NEVa | NWIVa| SWYa |SEVs | - .
.
C. DESCRIPTION OF RIGHT OR PORT!ON THEREOF, AFTER‘ THE REQUESTED CHANGE . 'r_
1. Change in point of diversion v '
a. Amount of water to be diverted - 2. 67. ' c.f.s. &/or acre.feet
b. Point(s) of diversion __ NE % NW %, Section __4 Township _15S
Range 43t , B.M., Bear Lake : County

Additional points NWLSWs, Sec. 34, SEuNWk, Sec. 34, SWaNEk. Sec. 34, T. 14S,
R. 43E ' | o

c.  Description of diverting works ___ ditches and headgates

d.  Describe the reasons for applying for a change in the point(s) of diversion @ QY‘aV'it.Y sprinkler
“system is supplied from the ditch Tocated in NELNWY%, Sec. 4, T. 15S, R.

43E3 and will be the main point of diversion for a more efficient use of

the existing water supply.
2. Change in place of use

.a.  Describe the lands or place of use to which the right will be transferred:

NEYs : NWYs ) SWVe SEVs
TWP. | RANGE | SEC. ‘ ‘ TOTALS
: NEVS | NWVa| SWVs | SEVa | NEVa| NWYa| SWVa | SEVa | NEVa| NWVa | SWVs | SEVa | NEVa | NWVs| SWVa | SEVa
14S 43E 34 BE 10 101 15 30 |25 120 20 130
35 . ’ 3.5 3.5

Total number of acres to be irrigated 1 33 .5
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Draw a map indicating the new point(s) of diversion and/or the new land to be irrigated.

Show clearly the land involved by section, township and range number.
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- SCALE: 2inches equal 1 mile. Draw planin ink.
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3. Remarks

| hereby assert that no one will be injured by such change and the change does not constitute an eni'argement

inuse of the original rrght The information contained in this applxcatlcws true to t best of my know'édge

1"
. //

(Slgnature of applicant)”

Subscribed and sworn to before me this ___Zé day of ,4']?/'; / _ - = 19 ZZ_

(Notary pubyt)

My com'm‘ission-expires ___2/L4_Zé

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURC—ES’

' No.: 2103 - C
This is to certify that | have exammed Application for Transfer bf Water Rrghts No. 11-1058 etc.

_‘ and sand appllcatlon is hereby ~ APPROVED

1.+ Approval of said application is subject to the following limitations and conditions:
as set forth .in the Proposed Memorandum Decision and Order

" 2. Denial of said application is for the following reasons:

Witness my hand this .' 22nd day of 4 October ' ,19 84

S ERUEE LS o ) ] . ’
N | _ -
Al A 1 ST !'_/-/

FOR DEPARTMENT USE ONLY

Received by /%) " Date Ao 77 Protest filed by /77&/,/4 %ﬂ)ﬂ/,
- Prelim. check b@a ' Feezf;’/] -~ (/(/“Z&é Q&/L,, QV J j/(l/ Wi
Receipted'by -//d Date 4/'9?4 77 . ﬂ ZJ,Z/Ce 4) Qﬂ/n&//z/ é/ fjﬂ'.c/m;z
N - LAz /
Published i in . : Copies of protest forwarded by /}AJ
C \ 9%;7;777—
" .Pub. dates uﬁ/zf/ C;Zy)/ /L(/MLJ JJQ 79 Hearing held by ’ Date
Watermaste: recommendatlon requested on é—d/ 77 Recor}j’mended for | approval _ denial
()N 4,/ ___rec'd. 077 by MC/
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I¥ THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF IDAHO

IN A%WD FOR BEAR LAKE COUNTY, IDHAO. e

Edward Haddock )

- ,Plaintiff.)

vS. )

‘Joseph E. Thorneok! o)

' Defendant.)

¢ 2 e e i e - -
”L : o Bc it remombered that this causo was comnenced bv fl]]ﬂ? tho compl

“leint on the thirteenth dey of August, 1901, by ?dwnrd Paddoch,plnint-~,
. 1ff, apainst Joseph B. Thornock; that af torward upon nowlno duly made
. to the Court that Peter Creennalgh Janes A. Nelsen, T J. Haddock; D A,
© Krogue, Levi H. Long, David A. Nelson, N.P. Rasmussen Fred JuCObSOH,-‘ o
0.C. Dunford,Jacob Welker, Nelson C. llolson, and Jamcs G. Welker, were
necessary and proper panlce to this action, it Uﬁu ordered that they. .
be made DGTTIGB ‘defendant; that afterwerd to wit; on the R3rad dev of
June; 19OJ, all of said paﬂtles to this aotlon aﬂrecd Ain wrltnng to and

. take the testimony in-this case, and submit their findings of factg to,,;
~the parties in this case and to the- Court, and that the decree-of this
Court hased upon said. LlHdlﬂ"% of fact ‘should bo entercd os ‘the- decree
of this court in thlq getion with the same fForce ena eF@ect as 1f the
~case had been regularly tried bafore the. Court.
s Thet said 7oxoroes nave filed thoir report and fJndlnps of fact
"in . the Court, which arc arreed to by all of-said porties; end ncoepted ,
- and. approved by this Gourt from which flndin?e of fact, the Court made .
~its conelusions of law, - That each of soid perties are entltled to '
" the: waterﬁ 88 of the alounts and dates spocifled in S&ld flndlnps of
‘fact
S How therefore this cause coming regulnrlv on thns 101h de of Oct- .
. ober, 1904 for the entrv of Judemont Alfred Hudge sq.,.qnneurlng for -
‘“T“the nlaintiff and Jokn A. Ragley T‘so.,_n‘opearlng for’tko Defendants.
e IT-Is ordered- adjudped ond decreed thot the seversl parties to this
,‘action src entitled to and ere. herehv decreed, thn wators of Worm- ureel

LS

R T ;'-L,~_;-',',=‘_-'..5‘“'~;....'-‘}i;;;éa-;".ia..._'*-?_:a::'é‘ _&L.J.."‘::w’-“' Ty " -

PR o GO VRN

P '._ . - e, d_;,. e e s -

| the fo]loW1np amounts cnd dates to—wit S 7 i
T Name - Amount or Date. . Uame 5~e f ' Ameuﬁt Of Date (; 55 L
jH’E.‘J..Naddock v 10 1nches May st 1868, 7. C. Helson . 5"~ inches Maylst, 1ef e
20+ Co Dunforda - 4 " , 1" 1869 g@D: A. Krogue - B . " ha;y lst186<
3E. J. Haddock = 1J£ Mo ,‘«,"-;,_,1',' 1870 goPeter Greehalgh 20 _t!_"r ST 187
D. A. Nelson . ‘4% "~ " 1" 1870iE. J. Haddock 21 R R ES VA
eter Groehalgh 6 ! . 1M 1877 92D AL Nelson oo 5/8 Mot 188
~éI) ?.H}rogue g R e R ﬁ 'lt 1883 2yames A.Nolson -9 . = " "™ 1" 188
‘7Lev Long . . 13 " o1 1883a4.C. Dunford 2"’f>”j:fﬂ[11";188
- #B. J. Haddock - T AL 1888 ggPoter Greenhalgh 4. o MLoamo3n189
D. A. Nelson =~ 8-3/8"™ . "™ 1" 1891p4John Q.Welker . 3% - mooom 1" 18¢
In%amzs ﬁ golsoq ’».»'_1:";‘-:1,_;;:i x ;v]x;;1: 1892230, A. Nelson p56q7/103gfg:ﬁﬁe‘}
;J‘_D. A. Nglggg Rt leg o 'u"“gll:’" %ggzmuogg I\RIIB:JL"]S-OH " g? ) u A
LaLeV1.H. Long"' v60-qiﬁ"\e~ei”; i i894: ?CA. Ngiggglf‘ 8§"e *ﬁ”{fﬂ‘f
-~ {4Jacob Welker 5 :: "1 1896 B. J. Haddoek Lo oo qme
|S3Eeter Raemueqen B e M 1 1896 3alohn. QlWelker o 3% Mt oom
\ [5D..A. Nelson - 2B Mo moeqn 1896 @3Levi H, Long: 7 AL
‘7Fred Jacobsen Jﬁ_:;z_‘g;?: i ""1"e]1898ﬂ¢Fred Facobsen,* 6 "Qe,"

That an 1ach of wﬂter as montioned in this decrese moans a mJners 1nch of S
~water measured under 8 four ‘inch pressure, or one fanxxh f1ftloth 1/50
(’1 ‘cubic foot: of water mor socond of time. S
Deted thLu 1Dth day or OcLober, 1904, - o ,"‘
Sl , ' JPmOW U.Stovena Dist.”Judgo.f*f-v
i Booﬁ "B” of Judnment paPc 245. : | ) o

did ann01nt Alme Pindlay, Ja A ‘Hulme, end H.H. Broomhead-os Referees, to  E

~and its: trlbutaries, a stream in Beor Lakc Counfv. Stnte of Tdaho &S Of4'-f»“'”




~IN THE NAME OF DEAN WARD AND GRANT HADDOCK

BEFORE THE DIRECTOR OF THE DEPARTMENTIOF WATER RESOURCES
OF THE
- STATE OF IDAHO

IN THE MATTER OF APPLICATION FOR TRANSFER NO.
2103 OF WATER RIGHT NOS. 11-1058/1076/1060/
1077/1061/1078/1062/1079/1064/1065/1082/

) PROPOSED

|
1066,/1089/1084/1068/1069/1087/1088/1073 )

)

)

MEMORANDUM DECISION
AND ORDER

Th1s matter was first brought to ‘the attention of the Idaho Department
of Water Resources on dJanuary 3, 1976 when a 1etter from Mayo_ Krogue  was
received objecting to the change in point of diversion on Worm Creek initiated

by Dean Ward and Grant Haddock. This change was made without benefit of the

requ1s1te transfer approval Dean Ward was sUbsequent]y advised by the

Department that it appeared a transfer would be necessary to legally accomp11sh
the changes he and Grant Haddock were making. In response, personnel from the
Department were invited to come and review the changes in the field. Based upon

the. information provided at that time, it was concluded that no changes which

" would require-a transfer were being made. The conversion from surface to

sprinkler irrigation does not necessari]y'represent a change in the associated
water rights. However, the irrigation of previously nnirrigated; Tand would
reQuire‘a water right permit. Mayo Krogue'and Nolan Krogue responded by fi]ino
an affidavit stating that for over forty (40) years a1}‘of the'nater users on

Worm Creek have diverted their water at:the same diversion located Within_the

.NW1/4SW1/4, Sec. 34, Twp. 14S, Rge. 43E, B.M. Mr. Krogue further exp]ained that .

the ditch that would be used to supply the new gravity sprinkler system was a

high water ditch that was 1ocated on the property of Ardella Peterson and had

‘not been ‘used for years. Based upon the sworn statement of Mayo and Nolan

'Krogue, Dean Ward was. advised that an app1iCation for transfer appeared to be

appropriate.
| Dean Ward and Grant Haddocklresponded on April 26, 1977 and application
for transfer No. 11-1058/etc. nas filed with the Department of Water Resources.

This appTioation included nineteen rights totaling 2.67 cubic feet per second.

}Notice of the proposed ohange was'pub1ished in the News Examiner in Montpelier,

Idaho.on May 26 and June 2, 1977. Because of a pob1ication error, a corrected
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‘ notiee was advertised on June 23 and 30, 1977.  Protests 'subsequently were

received during the protest period from Ardella Peterson, Mayo Krogue, James E.’

Payne, and Arlen C. Wilkes.

A conference in the matter was held in the Bear Lake County Courthouse
on September 1, 1977. The applicants were present and represented by Jay
Kohler, Attorney at Law. Protestant Ardelia Peterson was represented by Clyde

e
Ne]son, Attorney at Law. Protestant Mayo Krogue was represented by Leonard

Kingsford, ‘Attorney at Law.. A1l others were without legal counsel. Dur1ng the

informal discussion of the matter several objectionsvemerged.

1) The flow of water in Worm Creek is normally inadequate and has con-
sequent]y_been used in rotation. The protestants held that they wouid,be’injured
'if the applicants are.permﬁtted to separate water from the norma]‘rotation;

'2)  The moving of water to the new point of diversion will cause

unreasonable Toss to other water users because of the increased time‘required.to'

.resoak the ditch.

3). Applicants plan to use a ditch which crosses Ardella Peterson's

(Beck) property without first securing an easement from her.

4) The applicants do not have the necessary possessory interest in the

wgter rights they are attempting to transfer.

5) The transfer will result in an expansion of the use of the original -

right.

When no agreement to resolve the objections could be»reaohed Attorney

- Leonard K1ngsford requested that a formal hearing be held at a later date. A

hear1ng was schedu1ed for June 8, 1978. The' app11cants and protestants. had the

same legal representation they had"at the.previous_COnference. After review of

the issues the parties requested an addititonal continuance to allow time to
reouest-a readjudtcatton to determine the water rights on Worm Creek. |
Y'Over the next forty-eight (48) months numerous contacts were nade by
- the: Department to determine if the parties still intended to 'initiate a
readjudication‘of Worm Creek. When no adjudication~reduest was received and no

apparent 1nterest in pursuing read3ud1cat1on was ev1dent the Department

scheduled the matter for hearing on September 28, 1982 The applicant Mayo

~ Krogue was represented by Leonard Kingsford, Attorney at Law. ‘The rema1n1ng

protestants represented themse]ves except Arlen Wilkes who was not present.

ReV1ew'of Evidence

The following materia1s were submitted as evidence in this matter:

' MEMORANDUM DECISION AND ORDER -- Page 2

-
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1) ID4R file No. 11-1058/etc. application for transfer.

2) App]i@ant‘s Exhibit No. 1 - Edward Haddock vs Joseph E. Thornock | ;? !

Judical Decree.

3) Applicant's Exhibit No. 2 - a genéra] sketch "showing ditches,
roads, lands of applicants and protestants. - ,

4) Hearing tapes No. 1 through 5. | | - '.',' : é

After reviewing the evidence and testimony presented at this‘heaﬁing ‘
and based.upon his understanding of the 1aw,‘the hearing}officer makes.the
fb110w1ng Findings of‘Faqt, Conclusions of Law, and Order. |

FINDINGS OF FACT

1) On Oétober.lb,'l904, District Judge James M, Stevens dedréedlthe
waters of Worm Creek, Bear Lake County, Idaho to thirty-fdur (34) parties. The
fights decreed totalled 373.58 miner's.inches, 7.4716 cubic feet per second but
were only defined_by name, amount, énd priority date. | | |

2) In June, 1959, Dean Ward, Grant Haddock, Mayo Krogue aﬁd James
Payne established the present rotation bf Worm Creek watér; The  rotation
usually Tasts about one and one-half months during the irrigation season.

3) The ditch which crosses protestant Ardella Petefsdn's.property,"
Tabeled No. 5 on applicant's exhibit No. 2, washed out when she was a child but
was recqnstructed bletah»Power énd Lighﬁ when they constructed a power line
_through that area. Mrs. Petefson has refused to grant permission.to'usefthe
ditch through her préperty.

~ 4) - The earliest priority date established by the case of Haddock.vs

Thornock is May 1, 1868. During the~summer‘months of August and September there
“is.normally only enough water to supply the rights with a priority earlier than
1890. ﬁuring these periods, a 28-day rotation between the parties perviously
'named4is,started'with Grant Haddock getting water for five énd one-haif (6 1/2)
days, Mayo.Krogue for nine (9) days, ﬁeah Ward for ten and oﬁeha]f (106 1/2) days
" and James Payhe three (3) days. ’
'5) The intake Structuke for é gravity ‘irrigation system "was con-
structed by the applfcants:in'l§76.' This strﬁcture,can be used only whenjwéter
is conveyed into ditch No. 5 illustrated in applicant's exhibit No. 2.

'6)- The distance from the diversion into ditch 5 is about one mile

above the next downstream diversion.

7)  The successors in interest to the water entitlement granted by

 ' Judge Stevens in 1904 is not clear because of the vagueness of the decree and '

.MEMOﬁANDUM‘DECISION AND ORDER -- Page 3




'intekest and may have become an element of the respective water rights and

the dispute that exists among the parties.

8) Protestant Arlen Wilkes did not appear at the hearing.
CONCLUSIONS OF LAW

1) The decree ‘handed “down by the court in the case of Haddock vs

Thornock does not contain the elements necessary to define the water rights for

the water users on Worm Creek. A watermaster could not be elected and charged

with the distribution of waters of Worm Creek without an adjudication to fuﬁfher“

define the existing water rights.

2) The ownership of the particular rights claimed by the app1itahts

cannot be conf1rmed without a court adJud1cat1on

3) The continuation of the established rotation is in the local pub11c

- therefore, cannot be abandoned or changed withoutvuhanimousvagreement of the

parties.

4) 'The.app1icant“s have water rights on Worm Creek; and a]though‘not .

c]ear1y'def1ned, are entitled to change thé point of diversion and/or place of

use of these rights with certain limitations to protect the rights of others.

5)‘ Although the applicant does not have a written easement across

_another S 1and that may be obtained through condemnat1on or a r1ght of-way may

1ready ex1st due to-the past use of the ditch.

6) Fa11ure to appear at the hearing is cause for sett1ng as1de a

protest.

ORDER

IT IS, THEREFORE, HEREBY'ORDERED that the pfotest of Arden Wilkes be

set aside for failure to appear and that Application for Transfer No. 2103 of

" Water Right Nos. 11-1058/1076/1060/1077/1061/1078/1062/1079/1064/1065/1082/1066
| /1089/1084/1068/1069/1087/1088/1073 is APPROVED subject to the following

thditions:'

1) _Only those lands which were regularly irrigated prior to 1976 may

' bé'irrigated. If other lands are to be irrigated; a water right permit could

allow ﬁrrigation of these prior to June 5 of each year or thé start of the

rotation.

- 2) The‘estab1ished schedule of rotation shall be continued except the

. applicants shall release the water a sufficient amount of time before the end of

the rotation period so the water will reach the point of diversion of the person

~next in line to use the water at the beginning of their period of use.

MEMORANDUM DECISION AND .ORDER -- Page 4
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3) Abproval of this app]#cation does not représent'.al finding of
possessory inferest in the waterg of Worm Creek. 'Thé avai]ab1ele91dence and . . é”Jﬁ%
testimony indicates that the applicants have beneficially used the waters of 3 :
Worm Creek. The point of diversion of any rights the applicants bossess; as may
‘ in'thé future be confirmed by court action, is hereby changed pursuaht'to this
apﬁ]ication for transfer of water right and the Timitations herein stated.
4) Approval does not. grant access or‘easement tb»use the Tands of
another person. , . | o
Dated this _// day of ;?{m/ﬁ,: 1084,
* —FTEENOR
Officer
|
N
!
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'GRANT HADDOCK

' BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO

IN THE MATTER OF PROTESTS AGAINST APPROVAL OF

: _ ' ORDER ADOPTING
APPLICATION FOR TRANSFER NO. 2103 OF WATER RIGHT

PROPOSED MEMORANDUM
NOS. 11-1058, ETC. IN THE NAME OF DEAN WARD AND ~ '

DECISION AND ORDER

WHEREAS, A. Kenneth Dunn, Director of the Department ef Water Resources

“having issued and served a copy on the parties on September 11, 1984, a Propesed
Meriorandum Decision and Order in the above-captioned matter, pursuant to Idaho
'Code, Section 67-5211; and,

WHEREAS, on October 15, 1984 which is 34 days after the date of

service of . the 'proposed decision, an ob3ect1on to 'the proposed decision was

rece1ved from protestant Arde]]a Peterson; and,

WHEREAS, except1ons to be cons1dered must be rece1ved on or before the -

15th day f0110w1ng the service of the proposed decision; and,

NHEREAS, no timely exceptions were received- to the Proposed Memorandum

Decision and Order;

IT IS, THEREFORE, HEREBY ORDERED that said Proposed Memorandum Decision

Eand Order be adopted and 1ssued as the Final Decision and Order.

" Dated this 452 " day of (?7j;2%zé;<§ép<,/ ., 1984,

}QZZZZZZZféiT

)
A. KENNé}H DUNN

Director
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