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- - , /\ ‘ _ . ' ‘/ﬁ— Transfer No. 2/03
i ' v Application No. 11-1058/etc.
| (See attachment) '
) STATE OF IDAHO _ S
? o  DEPARTMENT OF WATER RESOURCES
. &WW%APPLICAHON FOR TRANSFER OF WATER RIGHT
: / " To Change the Point of Diversion and/or the Place of Use
ﬁ Name of applicant Dean Ward & Grant Haddock. . ‘Phone  945-2361
Post office address Bloomington (Ward); Paris (Haddock), Idaho
: A. DESCRIPTION'OF RIGHT AS‘RECORDED
1. Right evidenced by:
a. Decreeto see attachment
' ' ' {Name) .
in case’'of - Edward Haddock - vs Joseph E."Thornick et al -
dated - Oct. 10, 1904  in Fifth Dist. county of Bear Lake -
: ' - (Name of court) u o
" o ~ b.” License No. ' issued by. the Idaho Department of Water Resources =
o ¢ ClaimNo. o on file with the. Idaho Deparfment of Water F:kekso‘ﬁlrc_es
: - 2. If applicant is not the originai holder of this fight, explain how it was aéquired and 'attachla.:copy of
‘ - ' the deed or other evidence of ownership of the land to which the right is agpurtenant
t Source of water __ Worm Creek tributary to __ Bear River
! " 4. Dateof priority ___see_attachment |
| | Water is used for the folloWinq purposes: . L - »
amount __ 2,67 for_Iprigation ____ puposesfrom _Apr. 1. to_ Nov, 1
¢ a ‘émount ______‘_______ for’ o ' purposes ﬁ;om T
i -amount for ‘_f_“' ‘ purposes from . to L
| "{’:’ : ' ' S - N ~{monthiday ~ both dates inelusive) |
, . - 6. Total arn.ountof water under right:  a. __2.67. cut_)icvfeﬁ’t Imr second |
l, ’/{;7 | | RO | . b. ~~____«’acr(. fe(-;‘ﬁ.{)gtrn|1nurn e
" 7. Location of original point of diversionis - NW  %of SW _— ~ %ofSection 34 -
: | ~Township __ 143 _Renge  43E  ,BM,in__ Bear Lake County
! v ‘Additional points of diversion, if any _ SE4NWs, Sec.' 34, SWaNE%, Sec. 34, T. 145 » R. 43E;
| . - _NexNWg, Sec. 4, T. 155, R. 43E, BM. o
: v , 8. Lands irrigated or place of use:
TWP RA?.QGE' SEC. NEVa | NW3E SWYa | SEVa | NEVR] NWEs SWIG FSE 4 b NEVQR I NW A [ SWY R 8B | Mkt f MW A Sl':\"»': GE‘:— TOTAL '
145 | 43E | 34 | x | x | x|x | ‘ N X x| X x| 133.5

Total -number of acres to be ir‘rigated 133.5
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& -
B. DESCRIPTION OF PORTION OF RIGHT FOR WHICH THE CHANGE IS REQUESTED (If the entire right is -
requested changed, omit part B) K -
1. Amount of water: a. cubic feet per second ” %
: , " &for 7
b, . _ . acre.feet per annum
2. Point of diversion - ' Ya %, Section Township
Range o ,B.M., County
Additional points |
3.  Place of use:
 NEVs NWY4 SWis Seve 30
TWP, RANGE SEC. ” - TOTALS
: . NEVa | NWVs | SWVa| SEVa | NEVA NW‘/4 SWVs | SEVa | NEVa| NWV4 | SWVa | SEVa | NEVs N.Vl‘/.a SWVa | SEVs .
- C. DESCBIPTION.OF RIGHT OR PORTION THEREOF, AFTER THFE REQUESTED'CHANGE
1. Change in point of diversion : | | ' e
a.. Amount of water to be diverted 2.67 c.f.s. &/or . acre feet
'b. Point(s) of diversion __NE - %__NW %, Section .4 _Township _155
Range  43E° , B.M., Bear Lake County - ,
Additional points _NWisSWs, Sec. 34, SENWk. Sec. 34, SWiNEk:, Sec. 34, T. 145, -
¢.  Description of diverting works __ditches and headgates
'd. Describe the reasons for ahplying for a change ihilth'e. point(s) of diversion @ gravity Spr‘inkl er
system is supplied from the ditch located in NE4NWy, Sec. 4, T. 155, R.
43E; and will be the main point of diversion for a more efficient use of = -
the existing water supply “ | |
2. Changein place of use | )
a.  Describe the lands or place of use to which the right will be transferred:
o NEVs NWVs SW/ - SEVa ’
TWP. | RANGE SEC. - TOTALS
NEVa NW‘/} SWVa| SEVa | NEVa| NWVa| SWVa | SEVa | NEVa| NWVa | SWV/4 | SEVa | NEVa | NWVa | SWV4 | SEVA o
145 | 43 |34 10 10] 15 30 |25 |20 20| 130
35 43.5 3.5
Total number of acres to be irrigated ____]__3_3__5____ ‘
: : ;
. - ':‘-‘f--' kj, ﬂ'-wm
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Draw a map indicating the new point(s) of -diversion and/or the new land to be irrigated.

Show clearly the land involved by section, township and range number.
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" SCALE: 2 inches equal 1 mile. Draw plan in ink.
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3. Remarks

| hereby assert that no one will be i |nJu red by such change and the change does. not constitute an enIargement

in use of the original right. The information contained in this apphcatlon'ls true to the best of my, knowls ledge.

l-&”/v‘;{_/(:
///ﬂ/n I

(Signature of appllcant)

| o ¢4 |
Subscribed and sworn to before me this 2__ é day of /4?/'; / : W77

(Notary pubc)

| ..My comxﬁission.expires ____2 _,/_4/&6

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESQURCES |

_ "No. 2103 E o
Thls is to certify that | have exammed Appllcatlon for Transfer,bf Water Rights No.. 11-1058 etc.

and sald apphcatlon is hereby - APPROVED

1. Approval of said application is subjectyto the‘following‘limitations and conditions:
. as set forth in the Proposed Memorandum Decision and Order

. 2. Denial of s}aidbapplicati'on‘ is for the following reasons:

Wftness my hand this 22nd day of o October : .19 - 84

Jrgrtp g e e e . . | _
) M 0 . .
. 7
Palrd R AT Ay 4 ) _

FOR DEPARTMENT USE ONLY .

Received by /f// ' Date 4//5' 7 7 Protest filed by b%ﬂ,{,{ﬂ % )
| Prel‘im._ch'eck b@ Fee'%;’& bl oZ&d Q?///y,u /Q/ / //L/cm/
_ Receibted by /4/./,// ‘ | - Date '5~’~1Z | ﬂ ZJJ ée ,_,) Qd/nu&/ / fjom;z

Copies of protest forwarded by ﬂ,,J

Hearing held by : Date
/- 7 S _ ' .
Watermaster recommendatlon requested on O —d/ 7 Recommended for approval denial

Jéﬁ ~_rec'd. é -0 J- 77 byk%& ‘. . . | |
/\uwﬂ/ Jﬂo‘ | L
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IN THE DISTRICT COURT OF THE FIFTH JUDICTAT DISTRICT OF IDAHO
IN A¥D FOR BEAR LAKE COUNTY, IDHAO. v

Edward Haddock |
: Pleintiff.
V3.

" Joseph E. Thorncok)
' Defendant.

-y -~ - - - e - - - - - -

)
)
)
)
)
)

P Be it remombicred that thieg causo was commenced by filing the comp®
4 - -, laint on the thirteenth deoy of Aupust, 1901, by Edward FaddOLk,plnint-
7 Aff, agaisnst Joseph E. Thornoci; that a”terward upon showing duly made
. to the Court that Peter Greenhalgh,Janes A. Nelsen; E. J. Hoddock, D.A.
Xrogue, Levi H. Long, David A. Nelson, U.P. Rasmussen Fred Jacobson,
0.C. Dunford,Jocob Welker, Helson C. lolson, and James G. Vielker, were
neceassary and proper parties to this actlon, it was ordered that they
be made parties defendant; that afterwerd to wit; on the 23rd day of
June, 1902, all of said paﬁtles to this action anreed in writing to and
- did apwnoint Alma ﬂlndlqv Je A. Hulme, and H.H. Broomhead-as neferees, to
take the testimony in this case, and submit their findinegs of factg to
the parties in this case snd to the Court, snd that the decree of this
Court based upon said findings of fact should bs entered os tre decree
of this court in thlQ action with the same force and oFﬁect ‘as 1f the
case had been regularly tried bafore the Court.
Thet said Roefcerees have filed theolr report and findings of fact
in the Court, which aro arreed to by all of said parties, snd accepted
and approved by thig Court, from which findings of fact, the Court made

its conclusions of law, - That easch of said paerties are entitled to
. the waterg as of the amounts and dates speeified in seid findings of |,
fact.

 How therefore this cause coming recularly on this 10th dey of Oct-
ober, 1904 for the entry of Judement, Alfred Budge Fsq., apvesring for
" the plaintiff and John A. Bagley Fsa., appearing for the Refendants. v
IT Is ordered adiudped and decreed thoat the severrl parties to this
gction sre entitled to and srce hereby decreed, the waters of ‘Worm Creel,
and its tributsries, a stream in Beor Lake County. State of Idgho, as of
the following amounts snd dates to-wit:

B TR T Rk SR et RALT 1 2 LT T AN ST  AK 2AT
N : - ) . . o S . ..

Name - Amount  Of Date. ame Amount Of Date

B,Js . Hedddock" 10 1nches'May 1st), , 18684 W. C. Nelson 3% inchos Maylst,18:|
- 20« Co Dunford 4 M "1"  18694@D. A. rogue B " hay 151869
3B. J. Haddock N 1" 1870 eter Greehalgh 20 " 1™ 1870.
1 D. A. Nelson ' 4% " "1™ 18704E. J. Haddock g% "™ "™ 1" 1877,
eter Groohalgh 6 " "1 187720, A, Nelson 6.~ 5/8 oo™ 1880.
&D. A. Krogue 1% " "1" 18832yames A.Nelgon 9 " "o1M 1888
Y¥Levl H.Long 3 " 1" 188344 .C. Dunford 2 oo oM 1883,
i”r‘?D' J. Haddock 1 " " 1" 1888gsPeter Greenhalgh 4 " m.o1™ 1890.
1j,“qIL A. Nelson 8-3/8" "1™ 1891&John Q.Welker 3% meoomo1nm 1891,
' fadames A.Nelson 15% v "1™ 189229D. A. Nelson 6-7/10" "™ 1" 1892.1
i 1#D. 4. Nelson ° 194 " "L 1893 g@iacob Nelson Fs oo oLt 1893,
: J2D. A. Nelson, 6% M "1l 1894 947acob Welker 87- w1 1894
I3Levi H, Long - 60 " " 1" 1894.200. A. Nelson 8% mooom o 1M 1895,
.- [qdacob Welker 5 " "o1" 1895QE. J. Haddock 1 "o 1" 1895,
{ : ;sPeter Rasmussen '3 . " "M 1895 3alohn Q.Welker @ 3% oo 1t 1895,
i |éD.. A Nelson . 3y n "oe1l" 1896@gLevi H. Long 7 " mo1" 1896
i /7F”ed Jacobsen 2 " 1" 1898 @#fred Pacobhsen 6 " "o 1" 1901.

That an inch of wster g8 mentioned in this decres means e mJners inch of

water measured under a four inch pressure, or one fﬁunxh fiftieth (1/50) of one
{1) cubic foot of water ner gsocond of time.

Doted this 10th day of Qctober, 1904,
Jemes LL.Stevens, Dist. Judge.

"Book "B" of Judement pegze 243.

ot
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BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES
| OF THE
STATE OF IDAHO

‘IN THE MATTER OF APPLICATION FOR TRANSFER NO. ) PROPOSED
2103 OF WATER RIGHT NOS. 11-1058/1076/1060/ ) o _ .
1077/1061/1078/1062/1079/1064/1065/1082/ ) MEMORANDUM DECISION
1066/1089/1084 /1068/1069/1087 /1088 /1073 ) .

)

)

IN THE NAME OF DEAN WARD AND GRANT HADDOCK. AND ORDER

" This mattéf was first brought to the attention 6f the Idaﬁo Department

of Water Resourcés on Jahuary 3, 1976 when a letter from Mayo *Krogue' WAS.
- , ' receiVed objectiﬁg to the Change in point of diversion on Worm Cheek fnifiated

by Dean Ward and Grant Haddock. This change.waé made without behefi;‘of'thé “

requisite transfer approval. - Dean Ward was subsequently advised by"fhe
Department thatvit appeared a tranﬁfer would be neceSsafy to 1éga11y'acc0m§1ish
the;changes he and Grant Haddock were making. In response; persohhe] ffom”fhe
Department were invited to come dnd review the changes in the.f1e1d. Based upon
the 1nformationkprov1ded at that time, it was conc]uded that no_changes'which
would require a  transfer were being -made,  The éonversion' from :surfaée’ to
~sprink]er'ir‘_rigati_on does not'necessari1y represéht a change in the associated
wéter rights. However; the irrigation of previously 'unirrigated Tand ,woﬁ]d

requiré a water right permit. Mayo Krogue and Nolan'Krogue responded by filing

‘an affidavit stating that for over forty (40) years all of the'Water userS'oh
Worm Creek have diverted their water at the same diversion located within the
| NW1/4SW1/4, Sec. 34, Twp. 14S, Rge. 43E, B.M. Mr. Krogue further explained that

-the ditch‘that would be used to supply the new gravity sprink1eﬁ system was a

.high water ditch that was located on the propékty of Ardella Peterson and had
not been used for years; Baﬁed ubon the sworn statement of Mayo and Nolan
Krogue, Dean Ward was advised that an application for transfer appeared to be
'abpropriate. | ‘ .

Dean Ward and Grant Haddock responded on Apri1‘26; 1977 and application
'for~tranSfef No. 11-1058/etc: was filed with the Department of Water Resources.

This application included nineteen rights tota]ing 2.67 cubic féet per second. .

Notice of the'proposed change was pubiished in the News Examiner in Montpelier,

Idaho on May 26 and June 2, 1977. Because of a pub1jcation error, a corrected
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notice was advertised on June 23 and 30, 1977. Protests subsequently were

"received during the protest period from Ardella Peterson, Mayo Krogue, James E.

Payne, and Arlen C. Wilkes.

A conference in the matter was held in the Bear Lake County Courthouse |

on September 1, 1977. The applicants were present and represented by Jay.

Kohler, Attorney at Law. Protestant Ardella Peterson was represented bygctyde
Nelson, Attorney at Law. Protestant Mayo Krogue was represented bylteOnard
Kingsford, Attorney at Law. All others were‘without 1ega1 c0unse1; 'Duringfthe

informal d1scuss1on of the matter severa1 objections emerged

1) The flow of water in WOrm Creek is norma]1y 1nadequate and has con-ﬂ_

sequently been used in rotation. The protestants he]d that they would be 1nJured_,

if the app11cants are permitted to separate water from the normal rotat1on

2) The moving of water to. the new po1nt, of d1vers1on will cause

unreasonable 1oss to other water users because of the increased time required to

resoak the ditch.

3). App11cants plan to use a ditch wh1ch crosses Arde11a Peterson sj‘

(Beck) property without first secur1ng an easement from her

4) The app11cants do not have the necessary possessory 1nterest 1n thef

water r1ghts they are: attempt1ng to. transfer.

right.

when no agreement to reso]ve the‘obaect1ons could- be. reached Attorneyh

Leonard K1ngsford requested that a forma1 hearing be held at a later date va‘
hear1ng was schedu]ed for June 8 1978.  The app11cants and. protestants had the ““
same legal representat1on they had at. the. preV1ous conference. After reV1ew of

the issues the part1es requested an add1t1tona1 cont1nuance o a]]ow t1me to
'request a readJud1cat1on to determine the water r1ghts on WOrm Creek |
| 1‘,0ver the next forty-e1ghtv(48) months numerous contacts were made by5
the“Department to‘ determine 5it' the parties st111 intended to 1n1t1ate a

readjudication of WOrm Creek When no adjudication request was rece1ved and no

apparent 1nterest 1n pursu1ng read3ud1cat1on was ‘evident, the Department

‘scheduled the matter for hear1ngeon September 28, 1982. The app11cant Mayo

vKrogue was represented by‘Leonard'Kingsford Attorney at'Law - The rema1n1ng

protestants represented themselves except Arien Wilkes who was not present.

- Review of Ev1dence

The fo1IOWing materials were submitted asvevidenCe in this matter:

MEMORANDUM DECISION AND ORDER -- Page 2
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5) ‘The transfer w111 resu1t in an expansion of the use of the or1g1na1h;

3
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1) IDWR file No. 11-1058/etc. application for transfer.

2) Applicant's Exhibit No. 1 - Edward Haddock vs Joseph E. Thornock

‘Judical Decree.

3) Applicant's Exhibit No. 2 - a general sketch showing'.ditches,

roads, lands of applicants and protestants.

4) Hearing tapes No. 1 through 5.

After rev1ew1ng the evidence and test1mony presented at th1s hear1ng.

:and'based upon his understand1ngvof the law, the hearing officer makes the}

following Findings of Fact, Conclusions of Law, and Order.

FINDINGS OF FACT

1) On October 10, 1904, D1str1ct Judge dJames M Stevens decreed the

waters of Worm Creek, Bear Lake County, Idaho to th1rty four (34) part1es 'The

:'r1ghts decreed totalled 373.58 miner's inches, 7.4716 cubic teet per second but

- Payne estab1ished the present rotation of WOrm, Creek - water.~ The rotation’

were only defined by name, amount, and priority date.

“2) In Jdune, 1959,_Dean Ward, Grant Haddock; Mayo Krogue and'dames'}

usually lasts about one and one-half months during the 1rrigation season.

3) The ditch wh1ch ‘crosses protestant Arde]]a Peterson's property,'

‘1abe1ed No. 5 on app11cant s exhibit No. 2, washed out when she was a ch11d butf

was reconstructed by Utah Power "and Light when they constructed‘a power 11ne

through that area. Mr "Peterson has- refused  to grant permission to use the

‘_d1tch through her property.

“Thornock is May 1, 1868.  During the summer months of August and.September_therevT |

4) . The earliest pr1or1ty date estab11shed by the case of Haddock vs -

is.normally only enough water to supply the rights with a priortty earitervthan‘

'1890.‘4Dur1ng these periods, a 28-day rotation between the parties,perviousty

- named is started with:Grant'Haddock getting water for five and one-half (5-1/2)

u‘days, MayoaKrogue‘for nine_(9)‘days,~Dean Ward for ten and oneha]f'(10'1/2) days

and James Payne three (3) days

‘5)' The intake structure for a graV1ty 1rr1gat1on system was con-

" structed by the applicants in 1976. This structure can be used only when water

is conveyed into ditch No. 5 i]]ustrated'jn applicant's exhibit No. 2.

" 6) The distance‘from the "diversion into ditch 5 is about one mile

: above the next downstream diversion.

7) The successors in interest {o the water entitlement granted by . .

- Judge Stevens in 1904 is not clear becaUse‘of the vaguehess of the decree and

MEMORANDUM‘DECISIQN AND ORDER -- Page 3
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~ the dispute that exists among the parties.

8) Protestant Arlen Wilkes did not appear at the hearing.
CONCLUSIONS OF LAM o | |

1) The decree handed down by the couft in the case of Haddock Vs

Thornock does not contain the é]ements necessary to define the water rights‘fof

"the water users on Worm Creek. A watermaster could not be elected and,charged

with the d1stribut1on.of'waterS'Of Worm Creek without an adjudication to further

define the existing water rights.

;2) The ownership of the particular rights cTaiméd by’the'&pp]icants'~' -

cannotfbe confirmed without'a‘court'adjudiCation.

3) The continuation of the estab1ished}rotation is in the Tocal.public

“interest- and may have become an element of the 'respective ’wafer"rights ‘and

'therefbre, cannotfbe abandoned or changed without unanimous agreement Of-tﬁe,

parties.

4) The .applicant's have water rights on Worm Creek, and although not

“clearly defined, are entitled to change the point of diversion and/or place of

use of these rights4Withicerta1n 1imitations to protect the rights of others.

- 5).  Although the applicant does not Havelé written easement across

anotherfs‘land,'that may be obtained through condemnation or a right-of-way.mayj

already exist due to thé‘past.use}of the ditch,

6) Failure to appear .at fhe'hearinglis cause for setting aside -a

protest.

ORDER

———

SetAaSide for failure tozappear and that App]ication for Transfer No. 2103 of

'Natér Right Nos. 1l—1058/1076/1060/1077/1061/1078/1062/1079/1064/1065/1082/1066

/1089/1084/1068/1069/1087/1088/1073 is APPROVED subject to the following

- conditions:

1) ’Only those_Tands which were reguﬁar]y 1rrigatéd prior‘to\l976 may

be irrigated. If other 1and$_ake to be"ir?igated, aﬂwaték right permit could

a11ow irrigatfon'ofithesé prior to_June 5 of each year or the start:of the

‘rotation. .

'2) The established schedule of rotation shall be continued. except the

applicants shall release the water a sufficient amount of time before the end of

~ the rotation period so the water will reach the point‘of'diversion'of'the bersonﬁ

~ next in Tifie to use the water at :the beginning of their period of use.

MEMORANUUM DECISION AND ORDER -- Page 4

-

IT IS, THEREFORE, HEREBY ORDERED that the protest of Arden Wi1ke5'be..

et




3) Approval of this application does not represent a finding of

possessory interest in the waters of Worm Creek. The avai1ab1e,evidencefand'

AL
R

testimony indicatesvthat the app]itant; have béneficﬁa11yvused'the wéters of -
" Worm Creek. The point of dfversion‘of any.riéhts the apijdénts;pOSSess;,as may
in the futdre be confirmed by court action, is hereby changed bursﬁanf td this
aﬁplicatidn for transfer of water right and the 1imitations herein stated:.
| 4) Approval does not Qrant access or easement to uée the:1énds;of ‘f

~another person.

_Dated this'_// day of ;:;E$ﬂéauga;:, 1984,

~ FLEEWOR
Officer

_MEMORANDUM DECISION AND ORDER -- Page 5
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BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES

OF THE
STATE OF IDAHO

IN THE MATTER OF PROTESTS AGAINST APPROVAL OF

o ‘ | 'ORDER ADOPTING
APPLICATION FOR TRANSFER NO. 2103 OF WATER RIGHT ’

NOS. 11-1058, ETC. IN THE NAME OF DEAN WARD AND , .
‘ i DECISION AND ORDER
GRANT HADDOCK ' : S

S vvvvvvv

WHEREAS A, Kenneth Dunn, D1rector of the. Department of- Water Resources

Code, Sect1on 67 5211,»and

il

WHEREAS, on October b15, 1984, which fis '34 'days.,after~btne‘"date. of

'recelved from protestant Ardella Peterson; and,
~ 15th day fo]1ow1ng the service of the proposed decision; and
Dec1s1on and Order,

-and. Order be adopted and 1ssued as the Finai Dec1s1on and Order

| Dated.th1s '422 day of /?¢7?§p4;,éig/c// ‘~ , 1984

A. KENNE%H DUNN .

Director

O

PROPOSED MEMORANDUM -

: having jssued and served a copylon the part1es on September ll 1984, a Proposed

; ' .~ Memorandum Dec1s1on and Order 1n the. above -captioned matter, pursuant to Idaho ‘

service of the ‘proposed decisiOn, an  objection to the proposed decjsion:vwas,
WHEREAS, except1ons to be cons1dered must be rece1ved on or before thej_
NHEREAS, no timely" except1ons were rece1ved to the. Proposed Memorandum~

IT IS, THEREFORE HEREBY ORDERED that said Proposed Memorandum Dec1s1on
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