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Application No. 11-1058/etc.
(See attachment)"

STATE OF IDAHO
DEPARTMENT OF WATER.RESOURCES" 7

W%APPLICATION FOR TRANSFER OF WATER RIGHT = b

To Chcmge the Point of Dlversmn and/or the Place of Use

Name of applicant.' Dean Ward & Grant Haddock. : Phone  945-2361
Post office address Bloomington (Ward); Paris (Haddock), Idaho - )
A. DESCRIPTION OF RI.GHT AS RECORDED

1. ﬁight evidenced by: |

a. Decreeto _see attachment

(Name)

incase of Edward Haddock E " vs Joseph E. Thorm’.ck et al
dated Oct.. ]O, 1904 i.n Fifth Dist. - county of Bear Lake
R . {Name of court) :

4 : : b.  License Np. . ' ‘ issued by the Idaho Department of Water Resour(,es
‘ ' ¢.  Claim No. ) ._on file W|Lh the Idaho Depart rent of Water Resources - _
2. If applicant is not the original holder of this right, explam how it was acqmred and attach a copy of'

- ' B the deed or other evrdpnce of ownershlp of the land to which the right is wppurlnnant ' L
Source of water __Worm Creek | __tributary to __Bear River o

4., Date of priority  see attachment

Water is used for the followmg purposes:

ampunt 2,67 for Ir‘mqatwn | ‘ purposes from ApY‘] - to Nov. 1
~amount _for . purposesfrom . o N
amount for o purposes from .t o
' ‘ o ' » (m(.mth,-."r.l'ay - both dates mrlu'we)
. 6. To.tal‘amounyt‘of water under right: - a, ._2,§7 cubic feet per second
- | | .b'v.‘ i o acre f_ec'figgzrarmum
7 deétion of o'rig'inalbvppint of diversionis  NW Yiof SW Mol Section 34 .
. Township.___.14S Range  43E  B.M.in Bear Lake L " [ Cou.m{ '
e Additional points of diversion, if any  SE%NW4, Sec. 34, SWy NE , Sec. 34, T 145 R 43E

NE%NWY, Sec 4, T. 158, R 43E B.M.

8. Lands lrrlqated or placo of use:

\

- NELA T NWa sW a C SRl '
p : | SEC, : : ~ TOTALS
TWP. | RANGE ¢ NEVA | NWVa | sWial'sEvs § NEVal NWual swia FsEva | Meva ) v ] swor b sere ey v o swry | sEvs

s pese fse Ix I xdx L x | % | x| x| 133.5

" Total humber of acres to be irrigated - 133 .5
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B. DESCRIPTION OF PORTION OF RIGHT FOR WHICH THE CHANGE s REQUESTED (If the entire rlght is
requested changed, omit part B) ‘
1. Amount of water: a. cubic feet pér second
: &/or
b. - ; acre feet per annum
2. - Point of diversion . % %, Section .. Township.
Rénge , B.M., ' County
Additional points
3. Place of use:
NEVa NW/s SWVa "SEVa . '
- TWP. RANGE SEC, g " TOTALS
: NEVa | NWVa | SWVa| SEVa | NEVa| NWVa| SWVa [ SEVa | NEVa| NWY4 SWVa SEVa | NEVa | NV | SW/s | SEV, .
C. DESCRIPTION OF RIGHT OR PORTION THEREOF AFTER THE REOUESTED CHANGE
1. "Changein point of diversion .
a.  Amount of water to be diverted 2.67 cfs.&r .acre feet
b.  Point(s) of diversion ___NE %___ NW N, Sectibn'___g_____,_____Township 188
' R.ange 43E ~, B.M,, Bear‘ Lake 'CO,UI".lty S o 7 C
~ Additional points _NWgSs, Sec. 3¢, SEXN, Sec. ‘34, SWaNE%, Sec. 34, T. 145,
R. 43E ' ' ' '
c. Description of diverting works 'dit'ches and he’adgatés
d. Describe the reasons for appiying for a chénge in the'boint(s) of"diversion a QVaVWt.Y SPY‘TNk]EY‘ '
g system is supplied from the ditch located in NE4NW:, Sec 4, T. 158, R
43E; and will be the main po1nt of diversion. for a more eff1c1ent use of
the ex1st1nq water supply.
2. Change in place of use '
a.. Describe the lands or place of use to which the right will be transferred:
. ._.._T_——, - - i =
NEVa C L NWY SWY/s . SEV
TWP, RANGE SEC. TOTALS
: : NEVa | NWVs| SW1/a| SEVa | NEVaj NWVa| SWV4 [ SEVa | NEVa| NW5 ! SWVs | SEVa ! NEV, NWVs | SWV4 | SEVa, . .
145 | 43E |34 0] | 10)15] 30 125 120 | 20{ 130
35 B IR I X | 3.5

Tofal number of acres to be irrigated 133.5 .
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3. Remarks

| hereby assert that no one will be injured by such change and the change does not con‘stitute an enlargement
in use of the original right. The mformatnon contained in this applicatio |s true to the best of my, know%dge

lef/vqu;/(: 7%f}"

/ (Ssgnature of applicant)

‘ ' €4 o '
Subscribed and sworn to before me this Zé day of pr'; . : L1977

{Notary pub) c)

My commission expires 2 ~/4_Zé

ACTION OF THE DIRECTOR, DEPARTMENT OF WA'i'ER RESOURCES o

NO 2103 : o
"Thisis to certify that | have examined Appllcatlon for Transfer,bf Water Rights No. 11-1058 etc. o

“and said application is hereby __ APPROVED

1. . Approval of said application is subject to the following limitations and conditions:
as set forth in the Proposed Memorandum Decision and Order

2. Denial of said application is for the following reasons: -

Witness my hand this ___22nd day of October 19,84

FOR DEPARTMENT USE ON LY -

Received'by /,éd Date 4/-:»76: 77 ' Protest flled by )//)/'u,//} fmﬁj,,h
Prelim. check bs? Efiv;d d‘d ' /{/‘Coé—’»d é?/,//mu QV ////(_/(/M/
RBCEIpted by //4(/ Date ’{"'“ é 77 | ﬂ &/ Zée 4) CL/AZ// / /omj/
= ’Publrshed in Z g‘Vz/ﬂ ' Jb/é:é;/ Coples of protest forwarded by ﬂ,, )

. Pub' dates /‘/L/zf// J’?ﬂ \ /,@/,«1) 07 /9/7 Hearmg held by ' _ Date ‘ 3
Watermaster recommendation requested on MZ_Z7 Recommended for ‘ approval - " denial
(ljéﬁ 2z . rec’d. (-0 P-77 . %@ - . - :
/\,a/,(,z,/,/ ﬂ’oL/ A - | o | o B ;
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IN THE DISTRICT COURY OF THE FIFTH JUDICIAL DISTRICT OF IDAHO
TN AND FOR BEAR LAKE COUNTY, IDHAO. Ve

W
o

B

Edward Haddock
Plasintiff.
vS.

"Joseph E. Thorncok)
Defendant.

- em ea e s ms  sm  wm  am  em e em e

)
)
)
)
)
)

" - Be it remembered that thisg causc was commenced by filing the compk
4 .., . leint on the thirteenth dey of August, 1901, by Edward Heddock,plaint-
T 1ff, apainst Joseph E. Thornook; that a”terward upon showing duly made
to the Court that Peter Greenhalgh,Janes A. Nelsen, E. J. Hsddock, D.A.
Xrogue, Levi H. Long, Devid A. Helson,,H.P.Rasmussen, Fred Jucobson,
0.C. Dunford,Jacob Welker, Welson C. lolson, and James G. Velker, were
necessary and proper par+los to thig action, it was ordecred that they
Le made parties defendant; that afterwerd to wit; on the 23rd day of
June, 1902, all of said parties to this action arreed in writing to and
did avnoint Alma Findlsy,J. A. Hulme, end H.H. Broomhead-os Referees, to
take the testimony in this case, and submit their findings of factg to
‘ the parties in this case snd to the Court, snd that the decree of this
! Court based upon said findings of fact should ba entered os ,the decree
' of this court in this action with the same force and eFﬁect ‘as if the
case had been regularly tried bafore the Court.
‘ Thet said Rofeorees have filed thoir report and findings of fact
in the Court, which aro arrecd to by all of said poarties, and sccented
and approved by thig Court, from which findings of fact, the Court made

its conclusions of law, - That each of said narties ale entitled to
the water# as c¢f the amounts and dates spccified in ssid findings of.,
fact.

Now therefore this csuse coming regularly on this 10th dey of Oct-
ober, 1904 for the,entry of Judement, Alfred Budge Fsq., avvesring for
7 the plaintiff and John A. Bagley Tsdq., sppearing for the Defendants..
: IT Is ordered adﬂudged and decreod that the severrl parties to this
sction sre entitled to and sre hereby deccrecd, the woters of Worm Lreeh,
- and its tributeries, a stream in Beor Lake Counfy. State of Idgho, as of
the following amounts snd dates to-wit:

; Name Amount  Of Date. Name Amount‘ 0f Date
i B.‘J..Haddock 10 1nchos%May”lst}18684 T« Co Helson 2% inches Maylst,18:
? &0+ Ca Dunford 4 " L 1869.3%. A. Krogue @ 53 " hay 18t1869
:'.$3E. de Haddock 1% " " 1" 18709pPeter Greehalgh 20 M 1" 1870.
; %g A. Nels 4% "™ o 1m 1870048, J ‘Haddoelk 2 " "ooA" 1877,
|  dPeter Groehalgh 6 " " 1" 187792D. A. Nelson 6-3/8 "™ " 1" 1880.
{ “@&D. A. Krogue 16 L A 1885;@ﬂames A.Nelson 9 " ™oLt 1883
. ‘yLevl H.Long 13 " "1" 188394 .C. Dunford 2 "o 1" 1883.
;.. 8E. J. Haddock 1 " " 1" 1888gsPeter Greenhalgh 4 on "1™ 1890,
~. 4@Ds A, Nelson 8-3/8" 1" 189124John Q.Welker 3% " "1™ 1891.
! [fsaJdames A.Nelson 155 " "1" 189223D. A. Nelson 6-7/10" - " 1" 1892,
{tD. A. Nelson ° 194 "1 1893 Q@acob Nelson 71 " o1 1893.
J2D. A. Nelson, 65 v " 1" 1894 gelacob Welker mooowo 1w 1894
I3Levi H. Long 60 " 1" 1894.300. A. Nelson 8% " "oan 1805.
{4Jacob Welker 5 "o "1 1895QE. J. Haddock 1 " mo1L" 1895,
. |8Peter Rasmussen ~ 3 - " 1" 1895.3alohn. Q.Welker 3% " "Too1™ 1895,
: ;LD. A, Nelson . . 3% n "1™ 1896@3Levi H. Loag 7.t oomo1w 1896
a ‘7Fred Jacobsen 2 " " 1" 1898 &4Fred Pacobsen 6 tooom 1% 1901.

That an inch of water as mentioned in this decreo means o niners inch of

water measured under a four inch pressure, or one fnunkh fiftieth (1/60) of onre
{1) cubic foot of water wor sccond of time.

Doeted this 10th day ol Qctober, 1904.
P ‘ Jomes LM.Stevens, Dist. Judge.
.. Book "B" of Judsment pege 243. |




Y\
)

BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES
' OF THE
STATE OF IDAHO

IN THE MATTER OF APPLICATION FOR TRANSFER NO. ) .PROPOSED
2103 OF WATER RIGHT NOS. 11-1058/1076/1060/ ) o
1077/1061/1078/1062/1079/1064/1065/1082/ ) . MEMORANDUM DECISION -
1066/1089/1084/1068/1069/1087/1088 /1073 ' g : '

)

"IN THE NAME OF DEAN WARD AND GRANT HADDOCKv AND ORDER

This matter was first brought to the attention of the Idaho Department
of water Resources on- January 3, 1976 when a Tletter from Méyo KrOQUe ‘was
. received objecting ﬁb the change in point of diversion on Worm Creek'ihifiated
by Dean_Ward and” Grant Haddock.  This change was made without benefit of the
requisite transfer ‘épprova1. Dean Ward was subsequent1y advised by; the
Department that it appeared a transfer woﬁ]d be necessary to legally acComplish‘.
the changes he and Grant Haddock'weré making. In resﬁonse,'personne] from the
Department were invited to come and reQiew the changes in the fie]d.z Based upon
- the information provided at that time, it was concluded fhat:no changés wh%ch
would require a transfer were being made. The conversion from Surface to
sprinkler irrigation does.not neces;ar11y‘represent a change‘in,the1associated
.watef rights; However, the irrigation of‘previOUSJy Qnirrigated 1and~ﬁou1d

requiré a water right permit. .Mayo Krogue and Nolan Krogue responded-by filing =

an éffidavit stating that for over forty (40) yeafé all of the water usérs on
Worm Creek have diverted their water at the same diversion'lbcated'within the
NW/4SW1/4, Sec. 34, Twp. 145, Rge. 43E, B.M. Mr. Krogue further explained that
the ditbh that would be used to supply the new gravity sprinkler syétem was a -
high water ditch that was located on the property'of Ardella Peterson and had
not been used for years. - Based upon the sworn statement'of Mayo\and,No1an
Krogue; Dean Ward was advised.that an épp1icatfon fdf»trénsfér‘appeéred to be

'approprﬁate.

Dean Ward and Grant Haddock responded on Aprf1'26; 1977 and application
* for transfer- No. 11-1058/etc. was filed with the Department of Water Resources.
This‘app]ication included nineteen rights totaling 2.67A¢ubic feet per second.

Notice of the proposed change was published in the News Examiner in Montpelier,

.vIdaho on May 26 and June 2, 1977. Because of a pub1icat10n error; a corrected
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notice was advertised on June 23 and 30, 1977. Protests subsequently were
received during the protest period from Ardella Peterson, Mayo Krogue, James E.
Payne, and Arien C. Wilkes.

A conference in the matter was held in the Bear Lake County Courthouse
on September 1, 1977. The applicants were present and represented by Jay
Kohler, Attorney at Law. Protestant Ardella Peterson was represented ‘by Clyde
Ne]son,ﬂAttordey at Law. Protestant Mayo Krogue was represented by Leonard
Kingsford, Attorney at Law A1l others were without legal counse1 During the
informal d1scuss1on of the matter several obJect1ons emerged | |

1) The flow of water in Worm Creek is normally inadeqUate and has con-
sequently been used in rotat1on The protestants held that they would be 1nJured
if the applicants are perm1tted to separate water from the norma] rotatwon |

2) ~ The moving of water to the new point of diversion w111 cause
unreasonable loss to other water users because.of the 1ncreased time required'to

resoak the ditch. )

~3) Applicants plan to use a ditch which crosses Ardella Peterson's

(Beck) property w1thout first securing an easement from her

4) The app11cants do not have the necessary possessory 1nterest in the"

water rights they are attempt1ng to transfer.

5) The transfer will result in an expansion of the use of the original

right.

When no agreement totreso1ve the objectionsicou1d be'reachedvAttorney

Leonard Kingsford requested that a formal hear1ng be held at a 1ater date -A_f
hearlng.was schedu]ed for June 8 1978. The app11cants and protestants had the;*

same 1ega1 representat1on they - ‘had at the prev1ous conference. After rev1ew of"

the 1ssues the parties requested an addititonal contwnuance to a]]ow t1me to

request a readJud1cat1on to determ1ne the water r1ghts on WOrm Creek

Over the next forty e1ght ( ) months numerous contacts were made by

’the Department to” determ1ne if the part1es st111 1ntended to - 1n1t1ate ad
readJud1cat1on of WOrm Creek ' When no - adJud1cat1on request was rece1ved and nod o
apparent.1nterest in pursu1ng readJud1cat1on was ev1dent,,theerpartment_-
‘scheduled the matter for hearing on September 28, 1982. The applicant‘Mayd,
Krogue was represented‘by.Leonard'KinQSfOrd, AttOrneyrat’Law. ‘The”remaining‘r

~protestants represented themse]ves'except Arlen Wilkes who was not present.

Review of Evidence

The following materials were submitted as evidence in this matter:

MEMORANDUM DECISION AND ORDER -- Page 2
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}1) IDWR file No. 11-1058/etc. application for trarsfer

2) Applicant's Exhibit No. 1 - .Edward Haddock vs Joseph E. Thornock | _gﬁﬁé | ‘

vJudiCa1 Decree.

A4"3)' App]icant's Exhibit No. 2 - a general sketch shoning ‘ditches,
»roads, lands of applicants and protestants. | |
4) Hearing tapes Mo. 1 through 5.
After revfeujng the evidence and testimony presented at this hearing n
and based.uponvhis understanding‘of-the law, the hearing officer'makestthe."
following Findings ot Fact, Cohc]usionsVOf Law, and Order. |

FINDINGS OF FACT

1) 0n October 10, 1904, District Judge James M. 'StevenS”decreed'the
waters of WOrm Creek Bear Lake County, Idaho to thlrty four (34) parties; The
rights decreed totalled 373.58 m1ner s inches, 7.4716" cubxc feet per second but

.- ] were only def1ned by name amount, and. pr1or1ty date. o

JZ) In June, 1959, Dean Ward, Grant ‘Haddock, Mayo‘Krogue anthames_ '

- Payne established the present ‘rotation of worm Creek water.. The"rotation'
rusua11y Tasts about one and one- ha]f months during the 1rr1gat1on season.

3) The ditch which crosses protestant Arde11a Peterson E property,
1abe1ed No. 5 on applicant' s exhibit No. 2, washed out when she was a child but
was reconstructed by Utah Power andiL1ght when they constructed_a»power 1ine
through that area. Mrs. Peterson has refused:to grant‘permdssion to use the
d1tch through her property | |
| 4) The earliest pr1or1ty date estab11shed by the case of Haddock Vs

Thornock is May 1, 1868. Dur1ng the summer months of August and September there

-is'normally‘only enough water to supply the rights with a priority ear1ier‘than'
'1890; During these periods, a 28-day rotation between the partieshpervious1y,
named is .started with Grant -Haddock gettfng water for;fﬁve and one-half (5 1/2)
, . . days, Mayo Krogue for nine}(9).days, Dean Ward for‘ten‘and oneha1f.(10.1/2)‘days'
| l | >and.James Payne three (3) days. |
-h 5) 'The intake structure for a gravity‘ irrigation ‘system was -con-
_structed'by the applicants in 1976. .This structure can be USed»on1y when water
" is-conveyed 1nto ditch No. 5 111ustrated in app11cant S exh1b1t No. 2.
| 6) The distance from the d1vers1on into d1tch 5 is about one mile
above the next downstream d1vers1on._ |
- 7) The Successorsvin interest to the water entitlement granted by

JudgejStevensvin 1904 is not clear because of the vagueness of the decree and

MEMORANDUM DECISION AND ORDER -- Page 3 | o o I !
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the dispute that exists. among the parties.

8)' Protestant Arlen Wilkes did not appear at the hearing.
CONCLUSIONS OF LAW

'1) The decree handed down by the court in the case of Haddock vs

Thornock .does not contain the e1ements'necessary to define the Qater rights for

the ‘water users on Worm Creek. A watermaster could not'be‘elected and charged

with the d1str1but1on of waters of Worm Creek w1tnout an ad3ud1cat1on to further'

define the ex1st1ng water rights.

2) The ownersh1p of the particular rights claimed by the epplicants

cahnot.be confirmed without a court adjudicatioﬁ

" 3) The continuation of the established rotat1on is in.the TocaTl pub11c

interest and may have become an element of - the respect1ve water . r1ghts and

therefore, cannot be abandoned or changed without unan1mous agreement-oflthe '

parties.

4) The applicant's have water rights on,worm‘Creek, and although not '~

clearly defined, are entitled to change the point of diveréion and/or place of -

use of these rights with certain_limitations to protect the rights'oFA0£hers;‘

5) ATthough the applicant does not have'e writfen?easement.achSS'

vanother s 1and that may be. obta1ned through condemnat1on or a r1ght of way may

>a1ready exist due to the past use of the d1tch

6) Failure to. appear at the hear1ng is’cause_for'setting.éside.a

protest.
ORDER

~IT 1S, THEREFORE, HEREBY ORDERED that the protest of'Arden,Nilkes'be

set aside'fordfai1ure to appear- and thet'Application;for Trdnsfer No;,2103 of
' Water Right Nos. 11-1058/1076/1060/1077/1061/1078/1062/1079 /1064 /1065/1082/1066
/1089/1084/1068/1069/1087/1088/1073 is APPROVED subject to the following

~conditions:

i) 'Ohly those lands which were regularly irrigated brﬁor}to 1976 may

be irrigated. 1f other lands are to be irrigated, a water right permit could

‘allow irkigation of these prior to JUne 5-of each year or the start of the

rotation,

2)‘ Therestab]ished‘schedu1e ef rotation shall be continued except the

app11cants shall release the water a ,uff1c1ent amount "of time before the end of

the rotation per1od so the water will reach the point of d1vers1on of the person

next in line to use the water at the beginning of their period of use.

'MEMORANDUM DECISION AND ORDER -- Page 4
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3) Approval of this application does not represéht a finding of"

_possessory interest in the waters of Worm Creek. The available evidence and 3

A

testimony indicates that the applicants have beneficia11y used the waférs of'>’ ‘ E~z
Worm ékeek. The point of diversion bf;any rights the app]icénts,bossesé; as.hay
in the future be confirmed bj court~a§tion, is‘hefeby'changed pursuant to’tHis
app]icafion for transfer of water right and the limitations hereiﬁ stated.

4) Approval does not;grant access or easement to-uée the71ahds of

another person.

‘Dated this // day of Q:§k§wénﬁ;m::’ 1984.

BOBB £

L] R
Hearing Officer

* MEMORANDUM DECISION AND ORDER -- Page-sf o - " L J
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BEFORE THE DIRECTOR OF THE DEPARTHENT UF WATER RESOURCES _
OF THE | . b,
STATE OF IDAHO

IN THE MATTER OF PROTESTS AGAINST APPROVAL OF

. A ORDER ADOPTING
APPLICATION FOR TRANSFER NO. 2103 OF WATER RIGHT '

‘ - ’ PROPOSED MEMORANDUM
NOS. 11-1058, ETC. IN THE NAME OF DEAN WARD AND ‘

- DECISION AND® ORDER
GRANT HADDOCK '

WHEREAS, A..Kehneth’Dunh, Director of the Department of Water Resources
having issued ahd served a copy-on the partieé on September 11,E1984;va Propoéed ,'
Memorandum Decision and Order in ﬁhe-above-captioned matter, pursuant to }gﬁﬁg;
Code, Section 67-5211; and, | RO
S . _ ~ WHEREAS, on ;Ootober 15, 1984, which is 34 days after. the date of
| | service‘of the proposed'decision,‘an objetfion’to the:proposed decfsioo was
.reoeived from.protestant Ardella Peterson; and, | |
WHEREAS, exceptions to be cons1dered must be rece1ved on or before the
15th day fo]]ow1ng the service: of the proposed dec1s1on, and

WHEREAS, no t1me1y except1ons were rece1ved to the PrOposed Memorandum'

_Dec1s1on and Order,

IT IS, THEREFORE HEREBY ORDERED. that sa1d Proposed Memorandum Dec1s1on

”and Order be adopted and. issued as the Final Dec1s1on and Order.

Dated this ‘4§Z’Afday of (ff:2%4;,£ée<,/ E , 1984,

y2ve AQZEZZZZﬁCf;i/
A.'KENNE}H DUNN

Director -
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