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~ : p . r Transfer No. _Z/03
. : Application No. 11-1058/etc. 3
, ‘ (See attachment)
STATE OF IDAHO v
DEPARTMENT OF WATER.RESOURCES f L
W&MAPPLICATION FOR TRANSFER OF WATER RIGHT A
To Change the Point of Diversion and/or the Place of Use _ ' T
Name of appncanf Dean Ward & Grant Haddock. , Phone  945-2361
Post office address - Bloomington (Ward); Paris (Haddock), Idaho ' !
A. DESCRIPTION OF RIGHT AS RECORDED 1
1. Right evidenced by: |
a. Decreeto see attachment
(Name) .
in case of Edward Haddock . . .vs Joseph E. Thornick et al
dated  Oct. 10, 1904 in Fifth Dist. ‘ county of Bear Lake
. ‘ (Name of court) '
y b. License No. ' issued by the Idaho Dopartmont of Water Resources
' c.  Claim No. ___on file with the Idaho Department of Water Resources
2. |If appllcam is not the original holder of this right, explmn how it was acquired and attach a copy of
‘ . IR o ~ the deed or other evidence of ownership of the land to which the rlght is appurtenant’

Source of water WOrm Cr‘eek : - tributary to _ Bear River

Date of priority ___see attachment

Water is used for the following purposes:

amount_. " 2.67_ for .Irrigation_ __ _ purposesfrom  Apr. 1. . __to  Nov. 1. ..
tamount . fer o purposes from o
”amount;_____‘____;_'_"__ for - purpesesirom 1o L
o ' A _ SRAIRY thray luh(‘m ,wm we)
6. Total amount of water under right:  a. 2,67 cubic feet per secomd - ‘
‘ - &lor
b acre feel por annum
7. Location of original point of diversionis ~ NW — %of SW . WofSection 34
‘ Township. 145  Range  43E ",‘{ M., in Bear Lake L - County
Additional points of diversion, if any ‘ SE‘/NN 'Sec 34, SW4NEY%, Sec. 34, T 143 R 43Ey

NENUls, Sec. 4, T. 155, R. 43E, B.M.

8. - Lands irrigated or place of use:

: NEL. L W ’ Sl C sEy
. : | SEC. - - N St v -] TOTALS
TWP4 RANGE B [ NEva | NWYa | SWia| SEVa | NEVA| MW/ va] SW1a | SELa | METS| VIt | SW0tia | SEVS | HIED o [ WU/ 0] SV 3 | S0 4 :
14S | 43E | 34 | x | X X | X ' §X | x| x| ox 133.5
i
o
3
i
i
Total number of acres to be irrigated 133.5
¢
¢ T o
~ o~
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FB. DESCRIPTION OF PORTION OF RIGHT FOR WHICH THE CHANGE IS REQUESTED (If the entire righ.t’is
requested changed, omit part B) ; »

1. Amount of water: a. cubic feet per second
_ &/or ,
b. acre feet per annum

2.  Point of diversion ' o %, Section v Township

Range v , B.M., ‘County

Additional points
3. Place of use:

, NEVs ' NW s SWY4 SEVs
TWP, RANGE SEC TOTALS
_ NEVa | NWVa| SWVa| SEVa | NEVA| NWVa| SWYa | SEVa | NEVa| NWVa | SWYa | SEVa | NEVA | NV/Va | sWua | sEV4 :

C. DESCRIPTION OF RIGHT OR PORTION THEREOF, AFTER THE REQUESTED CHANGE -
c _ |

.Change in point of diversion

a.

b.

Amount of water to. be divértéd 2.67 - c.f.s. &/or . ' | _ écre» feet
Point(s) of diversion NE Y NW %, Section 4 Township 155 .
Range 43k , B.M., Bear Lake : County

Additional points _NW4SWy, Sec. 34, SEMNWY, Sec. 34, SWaNEL,' Sec.l 34, -T. 148,
R. 43E .

. Description of divertingworks __ditches and headgates

'Deséribe the reasons for applying for a change in the point(s) of diversion _a gravity 'SP'V‘T"H k1€:Y‘
system is supplied from the ditch located in NE%NW%, Sec. 4, T. 155, R. |
43E; and will be the main point of diversion for a more efficient use of . -

‘the existing water supply

o Change in place of use

" a. Describe the.lands or place of use to which the right will be transferred:
NEVs Nw | SWYa ‘ SEVa ‘
TWP. RANGE SEC, TOTALS
, . NEVG| NWVa| SWYs| SEVs | NEVa| NWVa| SWVs | SEVa | NEVa| NWVa | SWVa | SEVa | NEVA | NWYs | SWY4 | SEVA
- 14S | 43E | 34 . 10 - 10| 15 30 125 120 1 20| 130
35 | - 3.5 | - | 3.5

.....

~ | T
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b.

Draw a map indicating the new point(s) of diversion and/or the new land to be irrigated.

Show clearly the land involved by section, township and range number.
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SCALE: 2 inches equal 1 mile. Draw planinink.
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3. Remarks

I hereby assert that no one will be injured by such change and the change does-not constitute an enlargement

in use of the original nght The mformatlon contained in this appllcau(yy}s true to tl;] e best of my knowl dge

7//(‘ :
ﬁ;,z/ﬂ/lﬂ -

_ (ngnature of applncant)

€4

Subscribed and sworn to before me this __Zé day of ,49/', / ' . : o 1977

{Notary pub c)~ :

Mypommissioh éxbires _2//%6

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES }

' ' No. 2103 . .
Thls is to certify that | have exammed Apphcatlon for Transfer bf Water Rights No. 11-1058 etc.

and said appllcation is hereby APPROVED

1. Approval of said application is subject to the foHowmg llmltatlons and conditions:
as set forth in the Proposed Memorandum Decision and Order

2. - Denial of said application is for. the following reasons:

Witness my hand this  22nd day of __Octaober

plorgpaesmemse o e
(e
#) /

. &.,i e /".J.‘J.'-"’ A . . ‘.’
A. ,KENNE'I;Q DUNN, D1rector

::.'.;J‘:-\Lu-hrh.‘.?'. TR R T I e S kL]

s aiav - . i Wt e L et e Crs et S TR NS Y
B B Sapag e T e i P

FOR DEPARTMENT USE ONLY

Goedtro prdidy

Received by d// - Date ’4‘/ - 7/1 | Protest filed by b /752,(,/// 7/-&7140
. . -.):(/ o8 o

Prelim. check by E_,Q\C  Fee' 5 - AJ ‘

Receipted by - g,/a/ . Date 7)/—/5\76— 2

Copies of protest forwarded by (794 J

Hearing held by » _Date
Watermaster recommendatlon requested on é 'd/ 777 Recorg'mendéd for . ag.[g" roval denial
{JQ ___rec’d. Né__07 27 ' by MC)/ B
_/\',u,uf,a,!// dlben |

SRR




BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES
| - OF THE
STATE OF IDAHO

IN THE MATTER OF APPLICATION FOR TRANSFER NO. ) PROPOSED .
2103 OF WATER RIGHT NOS. 11-1058/1076/1060/ ) - —
1077/1061/1078/1062/1079/1064/1065/1082/ ) MEMORANDUM DECISION
1066/1089/1084/1068/1069/1087 /1088 /1073 g

)

IN THE NAME OF DEAN WARD AND GRANT HADDOCK AND ORDER

This matter was first brought to the attention of the Idaho Department
of Water Resources on January 3, 1976 when a letter frbm Mayo Krogue Wés'

received objecting to the change in point of diversion on Worm Creek initiated

by-Dean Ward and Grant Haddock. This change was made without benefit of the

requisite transfer approval. Dean Ward was subsequently advised by the
Depértment_that it appeared a transfer would be necessany to legally accomplish
thejchanges he and Grant Haddock were making. In response, personnel from fhé
Department were invited to come and review the changes in the field. Baéed upon
the informatiﬁn provided at that time,'it‘was conciuded that novchanges which
would: require a fransferv were being made. The conversion’ from surface to
sprinkler irrigation does not necessari]y<repre§ent'a chahge*in the associated
water rightSa'4However,'the irrigation of prévious]y unirrigated land would
require a water right permit. Mayo Krogue and Nolan Krogue responded bj,fi]ing

an affidavit stating that for over forty (40) yeéars all of the water users on

.'WOrm Creek have diverted.their water at the same diversion located within ‘the

'NW1/4SW1/4, Sec. 34, Twp. 14S, Rge{ 43E, B.M. Mr. Krogue'further exp]éihed that =

the ditch that would be used to supply the new gravity sprinkler system was a
high water ditchvthat was located on the property of Ardella Peterson and had

not been used for yéars. Based upon the sworn statement of Mayo and Nolan

Krogue, Dean Ward was advised that an application for transfer appeared to be

- appropriate.

Dean Ward and Grant Haddock ‘responded on April 26, 1977 and épp]ication

for transfer No. 11-1058/etc. was filed with the Department of Water Resources.

This app]ication'included nineteen righté totaling 2.67 cubic feet per second.

Notice of the proposed change was published in the News Examiner in Montpelier, '

Idaho on May 26 and June 2, 1977. Because of a publication error, a corrected
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notice was advertised on June 23 and 30, 1977. Protests subsequen£1y Were_
received duriﬁg-the protest period.from Ardella Peterson, Mayo Krogue, James E.
vPayne; and Arlen C. wilkes,'
 A-conference in the matter was held in the Bear Lake County Courthouse
on September 1, '1977. The applicants were present and represented by Jay '

Koh]er, Attorney at Law. Protestant Ardella Peterson was represented byicTyde
P e '] i . .

—

Ne]son: Attornéy at Léw. Protestant Mayo Krogué was represénted by Lednahd ,

Kingsford, Attorney at Law. All others were without legal counsé], Dpring the
informal discussion of the matter several objections emergéd;
1) The flow of water in Worm Creek is normally 1nadequa£e and has’cbn-
‘sequently beeﬁ used'ih rotation. The protestants held that'they Qou1d be injured
- ' ' if thé app]icants‘are permitted to separate water from the,horma],rotafioh.
| 2) The movfng of water to the new poiﬁt of diversion‘ will cause
unréasonab1e loss to other water users because of the increased time‘required to
resoak the ditch.
| 3). App]icants p]ah to Qse a ditch which crossés Arde]]a}Peterson's
'~(Béck).property without first Securing an easement from her.
4) The applicants do not have the necessary posses§ory interest in the
wafer rights they are attempting to transfer. | | |
| 5) The transfer will result in an expansion of tHe use of the original
 right.
When.no agreement to resolve the objections.could,be reached Attbrney'
‘Leonard Kingsford requested that a formaﬂ hearing be held at a later date. A
hearing was schedu]ed for Juné 8, 1978. The app]icahtsfand protestants had thé

same legal representation they had at the previous conference. After review of

- “the jssues the parties requestéd an addititonal continuance to allow time to
j‘réquest a readjﬁdication to determine the water rights on.worm Creek.

~ Over the next forty-eight (48) months,numeroué contacts were made by

the Department to ‘determine if the parties stil intended to initiate a

readjudication of Worm Creek. When no adjudication request was received and no

apparent 1ntérest in pursuing readjudication was evident, the Department. =
scheduled the matter for hearing on September 28, 1982. The applicant Mayo |
Krogue was represented by Leonard Kingsford, Attorney at Law. The remaining

protestants represented themselves except Arlen Wilkes who was not present.

Review -of Evidence

' The following materials were submitted as evidence in this matter:

" MEMORANDUM DECISION AND ORDER ---Page 2
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1) IDWR file No. 11-1058/etc. application for transfer.

2) - Applicant's Exhibit No. 1 - Edward Haddock vs JosepH E. Thornock

Judical Decrea.

"~ 3) Applicant's Exhibit No. 2 - a general sketch showing ditches,

roads, lands of applicants and protestahts.

4) Hearing tapes No. 1 through 5.

After reviewing the evidence and testimony presented. at this hearing"

and based upon his understanding of the law, the hearing officer makes the
: fo]]owing.Findings of Fact, Conclusions of Law, and Order.

'FINDINGS OF FACT

1) On-October'lo, 1904, District'dudge'dames M. Stevens decreed the.

waters of Worm Creek, Bear Lake County, Idaho to thirty-four (34) Parties. The

rights decreed totalled 373.58 miner's inches, 7.4716 cubic feet per second but

were only defined by name, amount, and pfiority date. ‘

2) In June; 1959, Dean Ward, Grant Haddock, Mayo Krogue and James
Payne estab]fghed the present rotation of Worm Creek water. The rotation
usual}y lasts about one and'one-half months during‘the irrigation season.

3) The ditch which crosses protestant Ardella Peterson's property,

labeled No.‘5'qniapp1icant's exhibit No. 2, washed out when she was a child but ‘

was recdnstructed by Utah Power and Light wheh'they constructed a power 11ne
through that area. Mrs. Peterson has refused to grant permission to use the
ditch" through her property.

~4) The ear1fe5t priority date established by the case of Haddock vs

,AThornock is May l, 1868. During the summer months of August and September there

~is normally on]y enough water to supply the rights with a priority eaf1ier'than
~1890. During these periods, a 28-day rotation between the parties perviously
nahed is started with Grant Haddock getting water for five and one-half (5‘1/2)
days; Mayo Krogue for nine (9) days, Dean Ward for ten and onehalf (10 1/2) days
and James Payne three (3) days. |
5) The intake structure for a gravity' irrigetion system was con-

structed by the appiitants in 1976. This structure can be used only when water
is Conveyed into ditch No. 5 i]iustreted in applicant's exhibit No. 2.

.6) The distance from'the diversion into ditch 5 1slabout one mile
.. above the next downstreem diversion;
| 7) The successors in interest ﬁo the water entitlement granted by

JUdge Stevens in ‘1904 is not clear because of the vagueness of the decree and

MEMORANDUM DECISION AND ORDER -- Page 3
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the dispute that exists among the parties.

8) Protestant Arlen Wilkes did not appear at the hearing.
CONCLUSIONS OF LAW |

-1} The decree handed down by the conrt in the case of' Haddock -vs

-Thornock does not contain the elements necessary to .define the water rights for

the water useks'on Worm Creek. A watermaster could not be elected and charged
with the distribution of waters of Worm Creek without an adjudication to further

define the existing water rights.

2] The ownership of the particular rights claimed by‘the'appTicahtsf

cannot be confirmed without a court adjudication.
3) The continuation of the established rotation is in the local public

interest and may have'become an element of the respective water rights and

-therefore, cannot be abandoned or changed without unanimous agreement of the

parties.

4) The applicant's have water rights oniWormACreek, and although not

clearly defined, are entitled to change the point'qf diversion and/or place of

u§e of these rights with certain Timitations to protect the rights of'othérs

5) A1though ‘the app11cant does - not have a wr1tten easement across 

another s land, that may be obta1ned through condemnation or .a right-of-way may

_ a1ready exist due to the past use of the ditch.

~6) Fa11ure to appear at the hearing 1is cause for sett1ng a51de a
protest.
ORDER

IT IS, THEREFORE, HEREBY ORDERED that the protest of Arden Wilkes .be

set aside for failure to appear and that Application for Transfer Nb. 2103,of

Water Right Nos. 1151058/1076/1060/1077/1061/1078/l062/1079/1064/1065/1082/1066
/1089/1084/1068/1069/1087/1088/1073 is APPROVEB subject to the f0110wing

conditions:

1) On1y those lands which were regu1ar1y irrigated prior to 1976 may

be 1rr1gated If other 1ands are to be 1rr1gated, a water right permit cou]d

a]]ow 1rr1gat1on of these prior to June 5 of each year or the start .of the

j rotat1on.

2) The eétab]ished schedule of rotation shall be continued except the .

applicants shall release the water a sufficient amount of timevbefore}the.end of

the rotation period so the water will reach the point of diversion of the person

nexf-in line: to use the water at the beginning of their périod of use.

MEMORANDUM DECISION AND ORDER -- Page 4
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3) Approval ofv this application doés not represent a finding of A
possessory interest in the waters of Worm Cr‘eek.‘ ‘Tiime‘ available evidence and z
testimony indicates that the applicants have beneficially used the-w‘avters. of -
Worm Cre'ek.' The p‘oi.nt of diversion of é‘ny rights_the abp]icani’:s' pdssess’, as may
in the future be confirmed by court acfion, is heréby changed pursuant to this :’
application fof transfer of ‘water right and the Timitations herein stated.
4) ApproVa] does . not grant‘ac‘cess or easement to use thé lands 231’-
another person. | |
Dated this _//  day of %,-1984.
- )
TR .
) BOBBY 0. FLEENOR —
- Hearing Officer R
, o | ~ i
. MEMORANDUM DECISION AND ORDER -- Page 5 - N
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BEFORE THE DIRECTOR OF THE DEPARTMENT.OF WATER RESOURCES ' g
OF THE

PR

STATE OF IDAHO - - ' a

IN THE MATTER OF PROTESTS AGAINST APPROVAL OF

| | ORDER ADOPTING
APPLICATION FOR TRANSFER NO. 2103 OF WATER RIGHT

~~ PROPOSED MEMORANDUM
NOS. 11-1058, ETC. IN THE NAME OF DEAN WARD AND :

DECISION AND.ORDER
GRANT HADDOCK : o

L L A T g

WHEREAS, A. Kenneth Dunn, Director of the Department of Water Resources'
having issued and served a copy on the parties on September 11, 1984, a Proposed
' Memorandum Decision and Order in the above-captioned natter, pursuant to Idaho " | -
| Code, Section 67-5211; and, | | |
WHEREAS, on October 15, 1984, which is 34 days after -the date of
service of the‘propOSed decision, an objection to the proposed decision was
received from protestant Ardella Peterson; and, |
WHEREAS, exceptions to be considered must be}received on or before the
15th day following the service of the proposed decision; and,

NHEREAS, no t1me1y ‘exceptions were received to the Proposed Memorandum A

Dec1s1on and Order,

IT IS THEREFORE, HEREBY ORDERED that. said Proposed Memorandum Decision

and Order be adopted and 1ssued as the. Final Decision and Order.

Dated this i 452 day of /?f232v4;/f£z/tz/ , 1984,

////7%4 P
A KENN/}H DUNN

Director

T
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