BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE

STATE OF IDAHO

IN THE MATTER OF PROTESTS AGAINST . k el
APPROVAL OF APPLICATION FOR TRANSFER MEMORANDUM DECISION -
OF WATER RIGHT NO. 11-0290 IN THE ' '
NAME OF AGRICULTURAL PRODUCTS CORPORATION.

The applicant, Agricultural Products.Corporationlwfi ed
an application for transfer of its shares in the Georgetown
"Irrlgatlon Company to a different place of use and also: for‘a
change in the nature of that use. The transfer was protested«by_
Georoetown'Irrigation Company. A hearlng was held on October‘18 -
1974 at Whlch time both parties agreed to submlt two legal 1ssuea

’:to the Director for decision prlor to taklng any ev1dence l Thos*
fﬂlssueS'are;' |

l)' The effect of Idaho Code, §42 108 when the consen

’fof the. 1rr1gatlon company has been w1thhe1d and o
. 2)- Whether the Director of the Department of Water

h Resources has authority to grant a change in the nature of;use off,fft

Idaho Code, §42-108 provides in essence that any personf»t

-‘entltled to the use of water may change the p01nt of dlvor51on

and/or place of use upon appllcatlon to and approval of the

‘Dlrector, Department of»WatersResources, However, if the rlght

is one based upon:

"'shares of stock in a corporation or if the
works or system is owned and/or managed by
an irrigation district, no change in the
point of diversion or place of use of such
water shall be made or allowed without the

" consent of such corporation or irrigation
district, except to lands which may be
irrigated through the same system . . .”

The protestant herein is the irrigation: company from.,
whom the appllcant derlves its shares of stock and rlghts to:wate

The protestant has refused to agree to ‘the transfer. It 1s also

ev1dent from the argument of counsel that the appllcant Would,

not be u31ng the Same system It is appllcant s contentlon that

gy




Al:and not w1th1n the obvious 1ntent or meanlng of the statutoryv

Y A S g ot L ng T S e $A NS (ST, MY b L SIS A T

B §

the stream channel is the system used .Thissis°unrealisticY?

language. The language of the statute refers to the system
' whlch in ordinary meanlng and the context of” thlS statute,»fa;
‘,some man~made structure by Whlch water is dellvered If we

'5adopted the 1nterpretatlon urged by the appllcant the statutory

'fprov1s10n would have little or no effect since all dlstrlcts
take Water from a stream. An 1nterpretat10n will not be glven
7that has the effect of nulllfylng an act of the Leglslature

Appllcant s 1nterpretatlon would nulllfy the exceptlon 1n the

statute because all the water of an 1rr1gatlon company is derlvedu;'

‘from some stream and thus water shares could be transferred
w1thout any approval of the company as'long as the,p01nt‘of;f~

diversion was from the company's source of supply.

I, therefore, find and h01d that Georgetown”Creekffs%~“:#

not part of the irrigation company system and the appllcant canfif"

»not change its p01nt of diversion or place of use w1thout the ,j

*fapproval of the company .

Even if the system was as contended for by the appllcant‘

'the Dlrector has no authorlty to approve ‘a. changexln:the nature‘

of use of a Water rlght

Idaho Code §§ 42-108 and 42~ 222(1) speak to changes

'1n place of use and p01nt of dlver31on but not the nature of
'theﬂuse; There is clearly no spec1f1c author1z1ng languace
which would allow the Dlrector to approve such a change,, It 1ijj

-argued by the appllcant that because there 1s a fee for a. change

11n use, and although not argued by appllcant there is a procedureff*l

for appeal from a decision approv1ng or reJectlng a change 1n
- use (42~ 222(3)) the leglslatlve 1ntent exlsts for’ the 1mp11ed
assumptlon of that power.

The statute in questlon was repealed and re enacted

in 1969 (Chapter 303, §2 P& 905 1969 Se531on Lawavl“v

leglslatlve hlstory of that act reveals that the blll orlglnally

submltted to the Leglslature prov1ded ‘the authorlty; n'Idah aCode

§42—222(1),f0r a'change.ln naturevof;use.b However thatalangu e
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_SLght was not removed from §§ 42- 221(b) and 42 222(3)

‘_eruck it from the bill.

’Dlrector of the Department of Water Resources has no authorlty

'"Dto grant a change in the nature of use of any water rlght‘

Ithat the appllcatlon for transfer and change in the nature of,

use. be and the same is hereby denied.

Was amended out of Idaho Code, §42 222(1) but by apparent‘over-'

It is therefore my conclu91on and flndlng that the

IT IS THEREFORE ORDERED AND THIS DOFS HEREBY ORDER

DATED this 26th day of December 1974

R. H GINSO
Director, Idaho D
of Water Resources

Taw
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’ | Idennﬁcahon No
Transfer No.
_ o S | STATE OF IDAHO o
e DEPARTMENT OF RECLAMATION I T -
; . .~ . APPLICATION FOR TRANSFER OF WATER RIGHT

To Change the Peint of Diversion and/or the Place of Use

N Agricultural Products Corporation with shares in
1. Name of-'Righ't Holder  Georgetown Irrigation Company

~.Post-oﬂ“|¢e addré;s“ ‘Georgetown, Idaho 83239

2. nght obtamed by

Georgetown Irrig. Company Utah Power & nght Co. ‘

a. Decree fo in Case of

The Last (Name) of a1 St R ]
VSChanee—Canal—Cov—_"D'c'T@d July 14 1920 in_U. S. District Court, Dlstrict of Idaho

(Name of Court)

Court County of Bear Lake
: S Decree ’ , : ‘
} Lo b. XXKXQ@CNO.M—%wed—by%he-&a#e—ef—#d&her%paﬁmem—oﬁ&edameﬁem

| |

3. Source of water._ Georgetown Creek tributary to___Bear River

P o o (Name of stream or source)

P 4. Date of Priority___May 1, 1881
© 5. ‘Amount of water ae ‘ -70 c.f.s. and/or , R - ‘

TR s b. ' __acre feet/annum , . |
| . | ' i 6 'Wotep is..used for. ‘Irrig‘ation : -~ from  Apr. 1 : to October 31 o

\ - Recorded ' | (Month, Day) - (Month, Day) . oo

7. W@[ location of pomt of dlverSIon is SE Va NE Yo of Section___* . - .,
Townshlp 118 ; Range 44E_ ., BM,in Bear Leke Coun y, o

.:

Additional points of dlversson, if any SW4SE%, Sec. 32, T. 108, R. 44E, (The p01nts Of
d:l.versmn are as changed by the approved transfer: dated 7/15/1971) '

8. Lands presently irrigated or place of use:

NEVa NWYa I swia SEVa R
TWP, | RANGE | SEC. . TOTALS
NEVa | NWY. | swia| sEva | NEva] Nwia] swia [ seve | Neva | nwaswia| seva| Neva [ Nwa]swua[ses | - 0 T

3, 14, 3
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AUG 2 1974

Dwmmmmwmm%wms
Eastern District Office

SR L ’l‘f»ATTACHMENT'Tb APPLICATION FOR TRANSFER OF WATER RIGHT

Department of Water Admlnlstratlon t,‘
4@State .of Idaho ' ex
v Statehouse ,
'”;BOLSe, Idahov

ThlS statement 1s made as. an attachment to applrcatlonf
”uvfor transfer of Water rlght and changlng the polnt of dlverSLOn,;
g - I ;fpﬂi *{place of use and nature of use.. ThlS appllcatlon lS belng flledrg

"”‘fby Agrlcultural Products Corporatlon, a StOCkhOlder in Georgetown

EffIrrlgatlon Company, Wthh is the holder of the water rlght- Appllcant s

”jpe;lnterest and rlght An. the water are represented by the shares»of

ithe corporatlon.: Due con51deratlon of the Department of Water‘Adm nlstra

R?atlonils‘urgently requested in thlS matter.ui_;fff?ﬁfffp

Hdthe problem has requested 1ncreased productlon,f:
';Llon of ex1st1ng plants.f At the present tlme there are mllllons

“fof tons of phosphate in the Georgetown Canyon owned by thls applrcant,ul

‘7frln addltlon there lS a plant srte and machnnery rustlng and unproductlve

In the Oplnlon of thls appllcant, lt 1s 1mperatlve that thls resource
‘1be developed and the use of the water 1nvolved ln thls appllcat101

7]1s absolutely necessary

| AGRICULTURAL PRODUCTS CORPORATION

. -FBy DEAN F. COWLEY , ol
o : e Senlor Vlce—Pres1dent -

Production




Gl T2l

10. CHANGE IN POINT OF DIVERSION 104 shares owned by Agricultural Products Corp.

?'u.

If. apphcan'r was not the onglnal

holder of this right explain how it w:ag'b'acquired:

c. Description of method of dlver5|on and conveyance from new pomfs of dlversmn'

_Concrete sump pump and conveyed through a

a. Quantlty to be dlverfed at new pomt 2-08 c.fs. and/or
b. New point of diversion:_- ‘  SE - - W SW Y, ‘Secﬁon : 35 '
Range G4E , B. M

plpellne to. a place of use

d.

If not, the piace of‘ use should be chanéed below.

e. Describe the reasons for epplying for a change in the point of dwersnon.

Is water to be conveyed o the lands previeus!y irrigated?

Yes

Change from agricultural use to manufacturing to fac111ta‘te the operat:.on of

~an eletnental‘phosPhorus producing plant .

This application request‘s a. chanfge_:.f,v.; |

in the nature of use from irrigation to manufacturing.

f. Do you intend to make Afhe transfer permanent?,

g.- Do you intend to abandon complefely the old point of dlverswn?

Georgetown irrigation Co. users will céntinue to use the old points. 2

Yes

No,

the X

h. Indicate on the above plat the new point of diversipn énd lands to be ‘irr_igated.‘ -

1. CHANGE IN PLACE OF.USE

a. Describe the new lands on which you wish to ' :se your right.

. NEV4 TNWYa - SWi4 SEVa ' ,
TWP. | RANGE | . I Vs NW1a| SWYa | SEVa | NEV] NWVa| SWVs | SEVA | NEVS| NWYa| SWYa | SEVa | NEVA | NWVa| SWYa | SEVA TOTAL. .
PLACE QF UBE FQR MANUFACTURING
10S -| 44E | 24 Xl x|x|x| x| x]|x|[x
" molas x|l ® x| x| x| x|x|X ‘
CONTINYED PLACH OF |USE}FOR| IRRIGATION:
vaopert.ies for|whilch jthe| water has|be¢n dtta¢hed fdr ikridatibn’ Bt aurposes
and which_usa 2 T | bal abhndAddanodl. aaed sadae 12271 20 g S‘-.,..:'I.\ A -1.,. ol
Cigt—Witr ot t—a~— MESEE E A IS ST (LR A NS T o SRR 7B S ) PER S ST A R AN S A Y ) g A O 4~ au G ¥ D ¢ cu_t.a.,.ucu.
sh

Total number-of acres to be irf’i‘gat’é'd“"?(‘ o




v ‘,l
e,

My commission explres 4% /7/ 7

. . o , ' Yes
-b. Do you intend to make the transfer permanent?__.

Are you completely abandomng the lands prevrously |rrlga'red by 'fhlS right?. If not explam‘you" plar

o

Yes, the lands prev:Lously irrigated by these 104 shares will be abandoned

d. : Deséribe rahy other water rights. that you clairr{’for"thev'new grounduponwhrchyou

right:

‘\‘_. L
.

e. Indicate on 'the sabove plat the new land 10 be 'irrigeted and the point ofvdiv,ersion“." S

I hereby assert fhaf no one wrll be m|ured by such fransfer and fhaf the change wull be madeat:my wn
l"lSk The mfumaﬂon f.onfalned in this apphcanon is true 'ro 1he besr of my knowledge
o B 'AGRICULTURAL PRdDmm!se ebm ToN. o

: SRR ~, By: Dean F. Cowley, Senior T}ice Pres, -
Subscribed -and sworn to before me this Lﬁ" ___day of August : / 19"74]”"_

(notary pubWQ

SEE ATTACHED S'I'ATEMENT

AND CERTlFlCATE OF TRANSFER

Thls is to cerﬂfy fha'r | have examlned Application for Transfer of Water nghts No

11 0290,

and sald applucaﬂon is’ hereby _DENIED

o

1. Appro_val of said application is subject to the following |imi'te‘rion's‘;ar\"c‘ih‘cohditiohs

2. Denlal of sald appllcatlon is-for the following reasons:
Pursuant to Memorandum Dec1S1on dated December 26 1974

Witness my hand this_ day of January _, 19‘75 | .. | m Eo

R. KEITH HIGGINSO ifectpr
Idaho Department of ources

FOR DEPARTMENT USE ONI.Y

Received. by. /'”5 . Date f A - 71/ Protest filed by:

Prelim. check by.fD(' _Date 8 /Z/ 74
Fee received by_ 1/5 Date/ L7 $/Fee $-’7ﬂ \/
pryx-rr A

Approved for pubiication by, &y - //é/7</

atesﬁ?. AL+ 27 /774/

Hearing held__

~ Watermaster. Recommendation sentZs A




) L : ) AR
T I ol S ANRDD.
o “' * Identification No’.'_Z — 0 Al Ak
Transfer No. Ay g o
» ransfer No £ L” Pt
‘ =G W
‘ STATE OF IDAHO re }' ’//]j .
, DEPARTMENT OF RECLAMATIN I f??’j S
Dparmen .;u:,.:‘- ORI
3 ! APPLICATION FOR TRANSFER OF WATER RIGHT o 'j"‘d-’j?r'fbisfiaéfﬁg}v .
4 . . . . L
To Change the Point of Diversion and/or the Place of Use o
APP&QV’" D |
; _ : L. v
% 1. Name of Right Holder GEORGETOWUN IRRIGATION COMPANY -
| bost office address GEORGETOUN, IDAHO 83239
2. Right obfamed by:
. GEORGETOWN IRRIGATION Co. . UTAH POhlER & LIGHT CO
a: Decree fo n Case of
b THE LAS - & OTHER
vs. CHANCE g,ﬁ'am";e, CODared ki iun.\cw'n.ﬁa% DISTRICT COURT
- (Name of Court) Bt
Court. County of BEAR LAKE : '
. Liceﬁse No._ issued by the State of ldaho, Department of Reclamaﬂ&hi -
3. Source of water__ GEORGETOUN CREEK tributary o BEAR RIVER
a tream or source) : ) W b
4. Date of Priority__ MAY SE\" ”‘f@fgﬁ,
5. Amount of water a. ‘701 c.f.s. and/or
| b » ___acre feet/annum - ’ _ L f
o Wate isuse'd'fbr iRRIGATION _fom_APRIL L ;fo'oc"TdBtR"'aif’ ity
B (Month, Day) (Month, Day) e b
7. Orlgmal Iocahon of pom’r of dlversmn is CORNER COMMON "TO WO@‘ SectlonS 5 [= 7 AND B o
Township__1b_SOUTH, Range it EAST __, s, in_Doir LAKE Caunty;
it . A POINT NORTH 4&° WLVHEAST W4k7.3 FEET
5 AEHR Y e Eo NS LMo To—sECTTONS 5, &, 7 AND &, TOP. L SOUTH
; RANGE U4 EAST, B M, IN BEARLAKE rnug\‘ v - - b e
)
1) ' . B. Lands presently irrigated or place of use:
A\
3 s - :
o : NEVa NWYVa. SWVs SEVa T
i ~ TWP. | RANGE | SEC. - TOTALS "~ ..
{ . , NEVA | NWYa | SWYs | SEVs | NEVA| NWYA| SWVa | SEVs | NEVA| NWYs | SWV4 | SEVa | NEVA |NWY4 | SWY4 | SE o b
i T b, R
118 43 El2, 14,
: AT
;, -ttt
- ‘ _ S,b,
3§ uue [fa8s
[ : 1T . u."Jl ) -

Total number of acres presenﬂy |rrlga1f‘

Mm@ﬂm@n
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Draw Plan in Ink.

2 Inches Equal 1 Mile.
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L)

10, CHANGE: IN- POINT OF DIVERSION

@R

4

9. If applicant was not fhe,drigEyal holder of this figh'r explain how it was ‘acquired:

70

_cfs. ‘Var:1d'/ o.r -

aQuanmy fobe diverted af'ﬁew point-
¥ | SE

- k. 3  New pomt of dlvemon

AND .
r-j{BOTH IN Range 44 EAST L BM

e c;'f'.Descfiptioh ‘v'of me'rhod of diversion and ’conveYan_ce fromine:\'}{' points '6f»"di:versi'¢:f'n.-""-'

ffll ’ M-. 5/14 S§%8r10w ECE I’o\m@h'

BURIED PIPELINE TO GRAVITY SPRINKLER SYSTERN

d. s water to be conveyed to ‘fh'el lands previously irrigéfe'd?' :A4Yes
If not, the place of use shou!d be changed below. .

Descrlbe fhe reasons for applymg for a change |n the pomt of dlversmn,

CHANGE  OF NETHOD OF SPRINKLIN(’ FROM FLOOD IRRIGATION TO

GRAVITY SPRINKLER SYSTEI“I

YES

f. Do you intend fo make the transfer permanent?

g D_o.yoU intend to abandon comple‘tely' the old poihf of dlver5|on?

h. Indicate on the above plat the new point of diversion and lahds tobelrrlgated .
1. CHANGE IN PLACE OF USE

a. . Describe the new lands on which you wish to 'use,yo_ur right.

TWP,

NEVs NWV4 : SWVa B SEVa

RANGE | SEC.
G NEVs | NWVa| SWVa| SEVa | NEVa| NWV4| SW/4 | SEVa| NEVe| NW14 | SWV4 | SEVa] NEV4 | NWV4| S




b. Do you intend to make the transfer permanent?

o0

- right:

d.  Describe any other water rights that you claim for jfhe new greun'dgupo‘r‘f' /hic

e. Indicate on the above pi'ﬁ*r the new land 10 be irriga'red and thé peihf of"di'vers‘,‘i‘o‘n".”

| i Subsc.lbed and sworn to before ‘me fhls_L day of L—ZJ

fﬁr&\@&ﬁ_

(sxgnature of appllcanf)

?5 V(no'rary pubh")
, My commission expires 2/7/(;?93/7% . a
e e T e ACT!ON OF STATE RECLAMATION ENGINEER
i S . AND CERTIFICATE OF TRANSFER |
Thls is to. certlfy that [ have exammed Appllcatlon for Transfer of Water Rights No _ ll-0290/1664
and said appllcahon is. hereby APPROVED
[ R . Approval of said application is sub|ec'r 10 the followmg ||m|'ra’r|ons and condltlons-g’@_;
That an” adequate measurlng devn.ce of a type approved bV
Department be permanently 3.nstalled and man.nta:.ned
' 2. Denial of said applicatior is for the following ‘,/reasons-v”
: Witness my hand this /‘3‘ day of _y_Jufy
i K Direc
‘! FOR DEPARTMENT USE ONLY
Rece'ived by: _Date__ C;'“’ /&7 / Protest filed by: -
Prelim. check by Nebw  Date_ X /ID -
. o Fee recewed by-> ,«z,) Date, / /7Fee $ ")
. r§§ Approved for pUb|IC ign by. s

—;_.Hearing held:

: A,' Lees?d ‘ ‘
‘ :-Publlshed in :_»%wum .7.4) Dafes 5//;?‘7// a f/w/n.

We 'er_rﬁe'st'e'r,-.Rvecom\rnenda_vtie‘n':senﬂ,gj"
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———llngnsfor-—Nos—11=0Z 01664
. P Wt f el o

HEIENHERAINER

MONTPELIER, IDAHO

J}doant'winq & Commencial Pnintena

i
i

Statement: Account °ba{9a;~—tme-n-t—oil_\daten_.kdminis'tratioﬂ

140 Line Notice of

Proposed Changﬁwﬁﬁwﬂj
Published 2 lssues

1 hereﬁy certify that the If
-aacount is Just and correct,

allowing all Just chedits,

amount oclaimed is legally d{?. after

no part of the same has bee

Wl | The Newse]

o A0
\Qt{,f |V ' By s]

Date
Juna 1971 ?
aied |
$9.20
regoing %
that the /
nd that
paid,
ixaminer
A \ ;

R R e tote s o T




o - (15 e o
| ey,
THE NEWS-EXAMINER ., '

MONTPELIER, IDAHO - 197

it '

z Ao 4.4 .

m[ﬂ(:ﬁ‘{ra,/o
AFFIDAVIT OF PUBLICATION
STATE OF IDAHO, ) » R
County of Bear Lake, ) Rl &a |
{--nnlcsxéegmq A

-------------------------------------------------------------- Notlce is hereby glven that

1 X : Georgetown Irrigation Company of
being first duly sworn, deposes and says Goorgetown, Idaho has appliéd -t
| the Department of Water Admini-

he is Publisher and Foreman of the stration for a change of _point . of
{diversion of the waters of" George-

News-Examiner; that the said News-Examiner gl‘:',zr Crfffk tributary - to - Bear
. . . * The rlght sought to be changed is
is a weekly newspaper published at Montpelier, evidenced by Decree. to - George-
town Irrigation Company in Case.

, of Utah Power & Light Company'

County of Bear Lake, State of Idaho, of general vs. the Last Chance Canal Cot-

. . . . pany and is recorded as follows:. :
circulation in said County and State, ‘Amount: 70 c.f.5; Priority: May
it Dly srsion: . Corner

‘7;»:7 and 8, or; T

That the notice attached was published in

. . County. - The water is used for
the said News-Examiner, and not in a u'rlgatlon purposés within' Sections

6

1, 11,.12,-13,. 14 and 2, o 11"‘S

R E: d Se ti 5, 6 7 8

Supplement7 for ----~----tﬂQ ........................................... and4:i9 Ta’;1 S (1;1024SE B M
. " 'TO BE CHANG-ED AS FOLLOWS
successive weeks, commencing with the issue Point of Diversion: SEViNEY4; Sec.
‘4,,’1' 11 S, R.U4E, and SW%SEV
Sec.32T1()SR44EBM |
v ALY, protests .against appmva “of
e proposed change of water right

.......

tlon on,or before May 17 1971, ¢
ool R, KETTH: HIGGINSON

- Director: - :
Pubhshed in The News-Exammer, I

Montpelier, Idaho on. Aprll 29 1971
'and May 6 1971 _
> _"*f*- (a-29 m-s) i

........................................
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e

February 11, 1971

B St

§ ‘ ~-F Georgetown Irrigation Company
EN Georgetown, Idaho 83239

o Gentlemen:

}ng‘  -Attached herewith is Departmental Receipt No. 5609 in the amount of ,

$20.00 | for your Application for Transfer of Water Right

"}which was received in this office under the above date.

: - Very truly yours,

- M. ‘RUSSELL BOSCH
- Administrative Assistant

MRB:ejw

Enclosure
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NOTICE OF PROPOSED CHANGE OF WATER RIGHT

NO.__ 11-0290/1664

Notice is hereby given that GBeorgetown Irrigation Co.

of Ceorgetown, Idaho has applied to the Department of Water

Administration for a change of point of diversion of the waters of

Georgetown Creek, tributary to Bear River

The right sought to be changed is evidenced by Decree to Georgetown Irrigation CO. 1n |

Canal Co. _
—Cage of Utah Power & Light Co. v.s. the Last Chance /and is recorded as follows.

Amount 70 c.f.s. Priority: May 1, 1881

Point of Diversion: Corner common to Sec. 8,6, 7and8, 0r 7. 11 S, R. 44 E, B.M., Bear Lake

County
The water is used for __ irrigation purposes within Sections 1, 11 12,

213, 14 and 24, T, 11 S, R. 43 E, and Sections 5, 6 7,8, 18 and 19, T. 11 S, R. 44 E B.M.

TO BE CHANGED AS FOLLOWS

Ami#d#l
Point of Diversion: SELNEX, Sec. 4. T. 11.S, R. 44 E, and SW4SE%, gg. 32, T. 10 S R 44 E B
Th?/V?V?VﬁV¥¥¥/V¢/V???/?VY PyyPISES/

Any protests against approval of the proposed change of water right appli-

\ cation must be filed with the Department of Water Administration on or before

May 17, 1971

R. KEITH HIGGINSON
Director

Published in the News-Examiner, Montpeliier, Idaho

on April 29, 1971 and May 6., 1971 N *" ff'i&:ﬁ?$ 'i ‘

- : J,\: - ;in l?'.a SR ; -
S %&%@g % _giff" .




= 2

.'.’\:k

. {:-A .
i -
R
i D

o

ke Transfer No. 11-0290/1664

The News Examiner
st Office Box # 278
tpe11er, Idaho 83254

Gent]emen.‘

closed you will find a 1ega1 not1ce wh1ch we wish to have pub11shed once a week*to .
two consecutive weekly issues of your newspaper.. We have -insérted the. pub11cat1on
dates allowing ample t1me for you to subm1t us a qa11ey proof for our rev1ew bef

pybTication. - A

er send1nq us a galley proof proceed with the pub11cat1on on the dates we have
serted assuming the notice is correct. If we have any corrections, we will. not1fy
\ before the first publication.date. If you cannot pub11sh the not1ce ‘on- the proposed“
dates, p1ease contact us 1mmed1ate1y | | |

«f An aff1dav1t of pub11cat1on must be subm1tted to the Department a]ong w1th the pub11;
ation bill. In orden to receive payment the fo11ow1ng cert1f1cat1on must appea ‘,n&the
T11: } | | T

| "I hereby cert1fy that the forego1ng account is just and correct that the¢
~amount claimed is legally due, after a110w1nq a11 just: cred1ts, and that
‘no part of the: same has been pa1d 7 . |

-

(Eﬁgnaturesof cTaimant)

Very truly yours,

Dona]d W.. McE1downey
Appropr1at1on Superv1sor

wo MRy

E Enc]osureff
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o June 15, 1971
Re: Transfer No. 11-0290/1664 T

_The News-Examiner
‘Post Office Box #278
‘Montpelier, Idaho 83254

Gentlemen:

Would you please submit to this Department an affidavit of pub11cat1on and
certified bill in connect1on with the above referenced transfer app11cat1on.
The legal not1ces‘for this transfer were to have been published in your"
paper on April 29, 1971 and May 6, 1971. |
Again, we wish to advise you that to receive payment, the'fo11owing
certificatioh must appear on the"bi]1- i‘

| "I hereby certify that the foregoing account is JUSt and correct

that the amount claimed is legally due, after allowing all Just -*f;f
credits, and that no part of the same has been pa1d "

Your cooperat1on in this matter Wwill be greatly apprec1ated

Very tru]y yours,

Donald W. McEldowney
Appropriation Supervisor

DWM : CM

W{;WW | £
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| T | Water Rights Administration =
o R | | | - Water Resource Investxgations
June 15, 1971 S - P Water Well el
Flood Plain Management
Irrigation and

R B Flood ControlDistri;tS' S
~Re: Transfer No. 11-0290/1664 '

}The News-Examiner
" Post Office Box #278

Montpelier, Idaho 83254
Gent]emen

WOu1d you p]ease submit to this Department an aff1dav1t of. pub11cat1on and
certified bill in connection with the above referenced transfer app11cat1on.; fmgf[;;;iifn
The 1ega1 not1ces for this transfer were to have been pub]1shed 1n your fi” ;
paper on April 29 1971 and May 6, 1971 = h |
Again, we wish to advise you that to receive payment, the folloning

- certification must'appear on the bill:

"I hereby certify that the forego1ng account is Just and correct,
- that the amount claimed is legally due, after a110w1ng all JUSt
credits, and that no part of the same has been pa1d v

Your cooperation in this matter will be greatly apprec1ated.

Very truly ydurs,

WWWW

Donald W. McEldowney
Appropriation Supervisor

DWM: CM



July 15, 1971

Re: Transfer No. 11-0290/1664

Georgetown Ifrigation Co.
Georgetown,

- daho 83239
| || ATTENTION: M. Floyd Clark, President
S | pear Mr. Clark: -

Please find enclosed a copy of the APPROVED Application for TranSfer of a Water» 

I ght in the name of the Georgetown Irrigation Company.

 wish to direct your attention to the conditions of approval on the fourth
age of the approved transfer. | | / .
—If we may be of any further assistance, please do not hesitate to‘cbnfact QS,;,;?%}i¢   =i
b

ry truly yours,

nald W. McEldowney
ppropriation Supervisor

DWM:CM

Enclosures
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. December 21, 1972

|Records Supervisor

- BIW:e

e

Transfer of Water Right No¢11-0290 B
~ Georgetown Irrigation Company

.. Don Rex
brgetown,
hho 83239

Dear Mr. Rex:

. John Taggart telephoned today and asked that we mall you a copy of the
ove transfer. The fee for this copy is $1.00 whlch you may remit at your ear
iest convenience.

Very truly yours,

rs.) ELEANOR J. WOODS

E nclosure

W@E‘me .
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@o‘tgetoum _gt‘zigdtion é d)npany | Y
geogetown, Gdaho N | '
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August 20, 1974

. AUG 21 1974
Re: Application for Transfer No, 11-0290

. Department of Water Resources
Department of Water Resources Eastern District Office
Fastern District Office
1515 Lincoln Road
Idaho Falls, Idaho 83401

Gentlemen:

Your letter of August 16th, regarding the transfer of water from
agricultural to manufacturing uses by Agricultural Products Corp.

was received this morning. I do appreciate your correspondence upon
this issue.

I will say that we are very much opposed to this application, and
Agricultural Products personnel know this because as President of the
Georgetown Irrigation Company, I refused to sign their application.,

This transfer would be in violation of our Decree upon the water as

well as our Articles of Incorporation and Bylaws. These state that

70 cubic feet per second are decreed for agricultural purposes from

April lst to October lst on 12 designated sections of land. Agricultural
Products Corp. is asking for 104 shares to be diverted for manufacturing
purposes completely out of the area of the Decree, as well as asking for
an increased time usage from October to April or for the use of water

for the full calendar year.

We are in the process of converting our irrigation system from a gravity
flow flood type system to a gravity flow piped sprinkler type system.,

We are spending upwards of §2,000,000.,00 for this system and if they

are permitted to divert water to other areas and for other uses other
than was intended in our over all plan, it can throw our cost ratio

out of balance.

The location of their plant on the very head waters of our source of :
- water, gives us concern as this plant operated for a period of years ,
and we saw the quality of our water deteriorate from a class A stream ’
to an almost moving cess pool.

Therefore, with our concerns for the safety of our sprinkler system as
well as the supply of water for irrigation being curtailed and the change

of priorities of our Decree we as a company must bitterly oppose this
transfer,

Slncegely, -

W awd L

Donald Rex, Presiden
Georgetown Irrigation Co.

—

|
|
P
o
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LAW OFFICES ) -
- WALLACE M. ‘TRANSTRUM |
ATTORNEY AT LAW

PHONE 547-3944 &

June 18, 1974

189 SOUTH MAIN .
SODA SPRINGS, IDAHO 83276 . "

- State of Idaho Gap, %Q?. 457 e
“Department of Water Administration ”%MW '6&4@ ' RN
Statehouse Lase, ¥ iy, Zd |

'~ Boise, Idaho 83701 Qb@@?’a

Attn: Mr. Bob Fleenor Yrg %@

1};'9& ?’3{/‘%
Re: Georgetown Irrigation Company - Agricultural Products Corporatlon
Application for Change in Nature of Use of Water and to Extend
Period of Use - Your File No. 11-0290

Gentlemen:

Enclosed are an original and copy of an "Application for Change in Nature

of Use of Water and to Extend Period of Use", on behalf of Agricultural
Products Corporation, Conda, Idaho, and my check in the amount of $30.00

as and for filing fees pursuant to I.C. 42- —-221(B). . \ |
It appears that there is no official form for this application, and I ]
have attempted to give you pertlnent information as to the water right §

and our intended use. If you require additional information, would you
_ please advise me right away.

I spoke with Mr. Bob Fleenor about this in a recent telephone conversation. o
At that time he indicated that. you may want an application for a permit |
for a water right as this application may pertain to the extended use
of the water through the winter months. I included in this application
a request for both a change in the nature of use and for an extension of
the period of use, noting that in the fee schedule (42-221(B)) that it
covered applications for change of points of diversion, place, period or
nature of use of water, among other things. If, in fact, you c¢annot
handle both the change in use and the change in period of use on this

one application and require an addition form to be filed, please let me
know as soon as possible.

We appreciate your cooperation and help in this matter. I have already R
forwarded a copy of the appllcatlon to the president of Georgetown

Irrigation Company for his review and they are aware that your departmént
will be contacting them about it. |

Very truly yburs;

ééf&é;ag?iﬂj %rans!tr;ﬁ’r:::rr-~

WMT:db
Enclosures -~ 2
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“ch."Dean Cowley =~ Agrlculturdl Products Corporation
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June 25, 1974

(f “n

S’
o

fr. Wallace M. Transtrum
Jﬁ/ﬁorney at Law

159 South Main

Soda Springs, Idaho 83276
N

Dﬁgr Mr. Transtrum:

Wbiare herewith returning the application for change in nature of use and to extend

the period of use for Right No. 11-0290 and your check No. 92~204 in the amount of L
$30 00. These items were forwarded to this office for processing by our State Office. k
~§§ter having conferred with our State Office concerning this application, we now ask
, that the application to change the nature of use and, apparently, the place of use !
land the point of diversion be submitted on our Application for Transfer of Water Right WA
?form I have taken the liberty of partially completing a transfer form, The first .15
lpage of the form describes the right as it is now recorded with the Department. The ‘7ﬁ§
'name of the right holder is listed as Georgetovn Irrigation Company and the signature L

“on page 4 should be that of an elected official of the Georgetown Irrigation Company
or one holding a power of attorney.

"\"\

. IR

\In Item 10 complete the location of the point of diversion to the nearest 40 acre
“bdivision. In Item 11 indicate the land which will no longer be irrigated as a
ﬁ result of the transfer. Also, please complete any other incomplete blanks.

| Tﬁe Department cannot approve a transfer which results in an enlargement of the original
} right, Section 42~222 of the Idaho Code. Therefore, we are asking that the extended
% period of use bg covered by a new Application for Permit. A partially completed appli-
-€ation form is included for your use. If you will supply the additional information
required, have theforms signed and return.them to this office with the filing fee of

$75.00 ($30.00 for the Transfer and $45.00 for the Application for Permit), we will
commence processing.

If you have any questions, do not hesitate to contact me.

Very truly yours, | o
- . | n
District Engineer . ?

NCY:mb

Enclosures

e




TRXERXZXXXXXLIXXRZIXHKX RESOURCES

August 16, 1974

A

i RE: Application for Transfer No. 11-0290

Y

: ' Georgetown Irrigation Company
: Georgetown,
r aho 83239

L ntlemen:

“0On August 2, 1974, Agricultural Products Corporation applied to the Department ”
of Water Resources to transfer shares in the Georgetown Irrigation Company from

—+the lands indicated on the enclosed list.

—The application for transfer indicates that Agricultural Products wishes to transfer
104 shares or 2.08 c.f.s. from agricultural use to manufacturing uses. Since the
decreed rights are in the name of Georgetown Irrigation Company, the department wants
to make sure that you are aware of this proposed transfer and that you have the
opportunity to protest if you object to the proposed changes.

\J % we do not hear from you by September 9, 1974, we will assume you approve of -the
transfer and it will be forwarded to our Boise Office for final action, if we have
received no other protests.

If you have any questions, please do not hesitate to contact this office.

r

Very truly yours,

RONALD D. CARLSON
Assistant to the
District Engineer

RDC:cb Mi@ﬁ H . PR

Enclosure .

]
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' NOTICE OF PROPOSED CHANGE OF WATER RIGHT

NO. 11-0290

‘Notice is hereby given that Agricultural Prbducts qup. having shateé»in
| Georgétown Irrigation Co., Georgetown, Idaho, has applied to the Department of.3  ;f  
?Water'Resources for a change in the point of diversion and place of use of théﬂ T;'
waters of Georgetown Creek tributary to Bear River. The right sought to be£§haﬁgéd~ 5Tf y '
»ia evidenced by decree to Georgetown Irrig. Co. in case of Utah Power & Liéht;C¢;  ':
~-vs~ The Last Chance Canal Co., et al, dated July 14, 1920 in U. S. District Coﬁ?ﬁ,\ .

' ;fi‘-' District of Idaho, Bear Lake County and is recorded as follows:

Amount: 70 c.f.s. Priority: May 1, 1881

Decreed point of diversion: SEMNEY%, Sec. 4, T. 115, R. 44E; SW%ﬁEk; ”  ff?f3
Sec. 32, T. IOS R. 44E ‘B M., Bear Lake' 
County; . f i

Decreed place of use: Sec. 1, 11, 12, 13, 14, & 24, T. 118, R;fQSEEf'

, | Sec. 5, 6, 7, 8, 18, & 19, T. 11S, R. 44E, B.M.
S o . h oo The water is used to irrigate 3,500 acres. ,

TO BE CHANGED AS FOLLOWS

' The water will be diverted within the SE%SWY%, Sec. 35, T. 10S, R. 44E;'usiﬁ§?~n 
~only 2.08 cfe and the remainder of the right will continue to be used by Georg¢='_\1':'o;§,n1  : ;;,,5
Irrigation Co. users at the old points. The water will be used for manfacturing;.¥  1
purposes within the S), Sec. 24, N, Sec. 25, T. 10S, R. 44E, B.M. M
Any protest against approval of the above proposed change of water right must

fbe filed with the Idaho Dept. of Water Resources, 1515 Lincoln Road, Idaho Falls, Idaho,-”‘

83401, on or before September 9, 1974.

i
AP 3 N
(':A(;',* ¥
i f

w |

v Pyt H
R. KEITH HIGGINSON %%E

Director

Lot




: s NOTICE OF PROPO‘SFD S
sapms vwharn creraw (8 CHANGE OF WATER RIGHT -
‘ Q\ “No. 11-0290 =~ -
e e Notice is he reby given that. Agrl- _
" cultural Preiucts Corporatlon hav-. e e
ing shares. in Georgetown Irrlga- e Ry

~tion Comoanv, Georgetown,  Idaho,
. has applied o the Department of‘
- Witer Resources for a ‘change 'in
" the nomt of diversion and place ¢f
~vezof the waters of Georgetown
" Creek iributery. to Bear River.,
Ther-right- sought to’ be. changed is: _;
- sridanced by, decres  to ‘George- -
: . -~ town. Irrxgatlcn Company in case -
? 160 Utah ' Power ‘& Light - Company
; -. A AR e ].t- w4~ The Last Chance Caral Com- .
| - menveetial, dated July 14, 1920 in
LTS ﬂwtrlct Court, Dlstmct of :
. TdeMo, Bear Lake County and _ e i
)enorced as follows: T R e
e A;mount 0 cf -/5 VIR e
X .vI‘uc 7itv: May %1881
Dﬂmmd noint of dlversxon° R
SEULNEY, Sec. 4, T. 18, R.
4T SWYASEY,, Sec.. 32 T B I
- 108, R. 44E B. M,, Bear Lake- P T TR
= “Countv; % e L S I L T
' Decreed e fuse :
S 1L IBG1%013, 14, &24 '1‘-"-~;
'Hq R. wn§ec 9, 6,7, 8,18, |
&9 @4EBM~.§
“The- wate sed to 1rr1gate” |
3,500 ACT @by il
AS FOLLOWS i
. The water ff_,, dlverted ‘with- |
7 in-the SEV4SWHPSec . 35, T. 108,
“"R, 44E. yusing only 2. 08 cfs and the |
s e < remairder of the right will contin- |
STUSAS NSV Y SR I O U i RN : ,

;- h2:to be used by Georgetown Irri- |
Wt SRhY ;j{ff,];ramn Cempany users at the “old
PG e T . points. The water will be used for
R L . manufacturing purposes within the |
¢ 814 Sec. 4. N3, Sec. 2, T. 108,
. RME B.M.
.. Anv -protest against approval of
(:he above proposcd change of Wa- L
t= ‘right’ 'must be filed with . cthe -
Tdaho Dencrtment of Water Re- 7~ Y
seprecs. 1515 Lincoln Road, Idaho
. Talls; Tdaho 83401, on or beforeﬂ;
S September 9, 1974, . . :
R R. KEITH HIGGINSON
~ Director Y
Published in The News-Dxamln- :
-, ~er, Montpelier, Idaho - on August -
.22 and August 29 1974,

e

vpay
b ».‘

{}1
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 August 16, 1974

"RE: App. for Transfer No. 11-0290 - Agricultural Products Corp.
Application for Permit No, 11-7063 ~ Agricultural Products Corp.
" " No. 11-7068 -~ Johns "

;The News-Examiner
~P.0. Box 278
Montpelier, ID 83254

S~

_'Gentlemen'

Enclosed you will find a legal notice which we w1sh to have publlshed once a week L
for two comsecutive weekly issues of your newspaper. We have inserted the publlca—ffafj?f7
~ tion dates allowing time for you to submit us a galley proof for review before quufﬁ_;

" publication. ~ - e

After sending us a galley proof, proceed W1th the publlcatlon on the dates e, have_
inserted, assuming the notice is correct. If we have any corrections, we w1ll o .
notify you before the first publiCation If you cannot publlsh the notice on the St
proposed dates, please contact us immediately. e o

© An affidavit of publication must be submltted to the Department along W1th the
~publication bill.

Very truly yours,

RONALD D. CARLSON
- Assistant to the

District Engineer . Bill submitted I~ p-2 B

RDC:CB

"Enc: Legal Notice (3)

%@%@W MM
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XXXHXARLARIXXKXKKXRXK RESOURCES

'f ”Aﬁgust h?’ 1974 

o ‘Mr. Russell D. Stoker, Watermaster
' /Water. District No. 11

_(Bb 726

‘ 5 da Springs, Idaho 83276

'k\/ﬁr Mr. Stoker:

| Enclosed please find a copy of an application.that may be of interest to'your '
‘7§§ter district. Please complete the recommendation of watermaster form and

rgjurn it to this office on or before September 9, 1974,

Your cooperation in this matter is greatly appreciated.

Very truly yours,
F‘NALD D. CARLSON | R
st. to District Engineer ' ‘
~ RDC:MB

Enclosures

"
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 August 22, 1974

;\
R
Re: Application for Transfer of Water Right No. 11-0290

r~Mr. Donald S. Rex, Pres.
‘{\ eorgetown Irrigation Co.

N
)

eorgetown, ID .83239

| k ar Mr. Rex: o

The Department is 'in receipt of your letter of August 20, 1974. 1t 4is not clear

—from your.letter whether you intend it to be an official protest against approval
-NIF the above referenced application for transfer. If you wish it to go on record
8 protesting this application, please indicate this intention in writing. It is

ing your letter of August 20,

/,
ff you have any questions please contact us.

tWery truly yours,

RONALD D. CARLSON
Asst. to District Engineer

RDC:mb

’&v% war -

The last date the Department can accept protests against this office is September ’;,ﬁ,f”~

my opinion that a statement by you as president of Georgetown Irrigation Co. requesté_fjﬂﬁﬁ:*
1874, be accepted as a protest would be sufflcient.;n«miﬁj**




AUG 27 1974

Department of Water Resources |

25 Augus £, 197 Eastern District Offige

Georgetown, Idaho B83R39

Idaho Dept. of Water Resources
1515 Lincoln Road
Idaho Falls, Idaho 83401

Re: Change No, 11-0290
Application No, 11-7063 . :
Agricultural Products Corp, R B

Gentlemen:

Y strongly protest the above application and change for - , ' 1
Agricultural Products Corporatiom. N

The granting of this change and application would jeopardize o
the water right I have as a member of the Georgetown Irrigation R
Company and construction of a manufacturing plant in the Canyon SRR
would cause extensive pollution of the alr and water.

Yours truly,

B (el

M. Floyd Clark




Nt

»ifd% 83239

XXXKXXXKKKKXXKLKXKKXKNKK - RESOURCES

August 28, 1974
{ . u |
Fe: Application for Transfer of Water Right No. 11-0290 Ag. Products Cotp; 

e, M. Floyd Clark
\@eotpctown

iéh‘ Mr., Clark:

We acknowledge receipt of your protest against the above referenced appllcation

'gig transfer of water right. The following are the items we can consider at a i

erence and/or hearing in either approving or denying a transfer application:

J 1. Are other water rights injured by the transfer?

2. Does the change constitute"an enlafgement in the use of the
original right?

Y\ will be notified at a later date as to the time and place set for a conference
[ox hearing to discuss the matters of protests. If we may be of further assis-«-

tance, please contact us.

Very truly yours,

RONALD D. CARLSON . ~- Do e
Acting District Engineer ‘ , . g eﬁwa-ﬁﬁ?ii7=$i”;

ws  JICRGFLMED
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| ‘August 28, 1974
| : Application for Transfer of Water Right No. 11-0290 R
? Mr. Dean F. Cowley, Senior Vice-Pres. | N -
4égricultural Products Corporation | oA
‘ iorgetown, Idaho 83239 | | D R T
- | edr Mr. Cowley: ;;;
: i R |
| | \anlosed please find a copy of the protest filed by M. Floyd Clark against the SRR
E ~above referenced transfer application. ERI ND*J:L_QQ'
i,f E;B should be aware that the following are the items we can consider at a con~o'f S
: ence and/or hearing in either approving or denying an applicatlon for. transfer,’ S
B J 1. Awe other water rights injured by the transfer?
,% 2. Does the change constitute an enlargement in the use of the
. \\ original right? -
% Ydd will be notified at a later date as to the time and place set for a aonfcrence :

/ R I T T
d/or hesring to discuss the matters of protests. If we may be of further assis- T
Ence, please contact us. IR

Very truly yours,

RONALD D. CARLSON ”
Acting Distyict Engineen

| s ’ , ‘ o M/ﬂf?ﬁﬁ[ﬁfw

Enclosure

};‘3‘\3 81 St
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APPLICATION FOR TRANSFER OF WATER RIGHT
NO. _11-0290 '

DGDa!jtment of Water Resources

RECOMMENDATION OF WATERMASTER Eastern Distriny nfice
I, Russell D..stskey , watermaster of _Fear River ,
of Water District No. /1 , County of _Euc, baKe Gy ilov s FrunRhn , State of Idaho ,

whose address is _Bex 7 26, Soclc Springs, Jdphe 83274

have read the attached copy of the application for transfer of water right for

Agricclivral Peducis Covp, , and to the best of my knowledge believe the
(name)

application to be true.

A. Ihereby endorse the above numbered Application for Transfer and recommend

that the Director of the Department of Water Resources approve the transfer subject to

the following conditions: Ao €

OR

B. Ido not endorse approval of the above numbered Application for Transfer as re-

quested for the following reasons:

Dated at Scda Sprlntjs , Idaho, this 27 “ day of Aug vst 1974,
2D | o
(signature)

LT S,

Plea.se use reverse side if needed.

pRee




| qeotyetoum .gttiyation’ é am}ad"ny -
. : .‘ S &ozfetowrz, _Q/déd

83239

RIS
Department of Water Resources’
Eastern Distiict Officg - . .

SEP 5
Sept. 3, 1974

- Idaho Department of Water Resources
1515 Lincoln Road ‘ .
Idaho Falls, Idaho 83401

Dear Mr Carlson:

As per our telephone conversation on August 27,
I am writing this letter to authorize you to except my
letter of Aug. 20,1974 as a formal protest to the two
applications for water Diversion and use made by the
Agricultural Products Corperation, The application
numbers referredto are 11-7063 and 11-0290,

YMTI,;W . )Q% ;

President Georgetown Irrigation Co,

MCROFL ey




Givigetoun uvigation Comppany
geoéfetOWﬂ, Ihzho

83239
August 27,

The Department of Water Resources ' SEP

1515 Lincoln Road S 1974

Idaho Falls, Idaho 83401 Oopermentof gy r.
w Sources ..

ast ; , i

Mr, Ronald D, Carlson, on District Offigg <

‘Dear Sir:

We the Directors off the Georgetown Irigation Co., after meeting in
a. board meeting held August 26, 1974 decided by unanimous vpte to protest
the granting of a changeof point of diversion, change number 11-0290 to
Agricultural Products Corperation, ’

Such change would be contrary to the decree pertaining to the Wafer.f5; 
which we as directors of the Georgetcm Irrigation Company administer, L

Very Truly youes,

President . LO M

Vice President ..
Secratary
Director
Director

MICRGFILVED




TXXXXXXXXXKXXXXXXKXXX  RESOURCES

September 5, 1974

|Re: Application for Transfer of Water Right No. 11-0290 Agricultural Productstofp;,

getown Irrigation Company
getown, Idaho 83239

r Mr. Rex:

We acknowledge receipt of yoﬁr protest against the above referenced application for -
ransfer of water right. The following are the items we can consider at a conference i
) r hearing in either approving or denying a transfer application:

1. Are other water rights injured by the transfer?

2. Does the changé constitute an enlargement in the
use of the original right?

N\ /7

/
x&p/will be notified at a later date as to the time and place set for a conference oo
and/or hearing to discuss the matters of protest. If we may be of further assiatance, o
please contact us. '

J
Very truly yours,

RONALD D, CARLSON
Acting District Engineer

RDC:MB
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XXXXAXXXXXXXAXXXXXXRX  RESOURCES

"S¢ptember 5, 1974

¢ Application for Permit No. 11-7063
Application for Transfer of Water Right No. 11-0290

» Dean F. Cowley
i&nior Vice-President
gr&cultural Products Corp.
?on?a, Idaho 83230

‘Dea% Mr. Cowley:

We-have enclosed coples of additional protests against the approval of the above
ﬁ_feranced applications. If you have any questions, please contact us.

Véry truly yours,

D D. CARLSON ,
ing District Engineer

b

Enclosures

i




XXXXXXXKXKXXXXKXXXKXX ~RESOURCES

‘September 10, 1974

Application for Permit No. 11-7063 Agricultural Products Corp.
a " No. 11-7068 Johns

0l.| Box 27

%[e ews~Examiner . L
pelier, ID 83254

M
Gentlemen:
g;hh you please submit affidavits of publication and certified bills in
anection with each of the above referenced application. The legal notices

jre to have been published in vour paper on August 22 and August 29, 1974. -

Your cooperation in this matter 1s greatly appreciated.

ﬁ%Fﬁytruly yours,
\!,/ '

| RONALD D. CARLSON o .
. Acting District Engineer :

RDC:MB

Application for Transfer of Water Right No. 11-0290 Ag. Products Corp.’ f"”"“““




" RDC:MB

TOXERRXXRX XX RESOURCES

ﬂéépfembef 13, 1974

Re: Application for Transfer of Water Right No. 11-0290 Ag. Prodﬁdﬁg Corp. }‘“

Mr. Wallace M. Transtrum
Attorney at Law

159 South Main

Soda Springs, ID 83276

Dear Mr., Transtrum:
'We have enclosed copies of correspondence and protests filed against the issuance ng-*t“
of a permit pursuant to the above referenced application. You should be aware that.
the following are the principle items we can eonsider at a conference and/or hearing.a
in either approving or denying an application for transfer- - .

1. Are other water rights injured by the transfer?

2. Does the change constitute an enlargementkih the
use of the original right?

You will be notified at a later date as to the time and place set for a conference
and/or hearing to discuss the matters of protest. If we may be of further a531utance,
- please contact us.

Very truly yours,

RONALD D. CARLSON
Acting District Engineer

e iCASFLMED



| B LAW OFHCES . /‘\ S | o /ﬂ\ 35Wesf Cenfel‘v_
WALLACE M. TRANSTRUM . | “ " sopa SPRINGS IDAHO 83276‘ .

ATTORNEY AT LAW
PHONE 547-3944

September 27, 1974

\éi‘df“(v‘gg

Department of Wai!
¥ Eastem Distriot Office

State of Idaho

Department of Water Resources
1515 Lincoln Road

Idaho Falls, Idaho 83401
Attn: Ronald D. Carlson
Acting District Engineer

Re: Agricultural Products Corporation Application - Georget0wn_eiﬁf_
Canyon - #11~0290 | R

Gentlemen:

Enclosed is a Power of Attorney on one of your department  ‘5-
forms. Would you please address all further correspondence
on this matter through my office.

Thank you for your cooperation.

Very truly yours,

Jd&»w 7 Freneboe o

Wallace M. Transtrum L.

WMT:db
Enclosure
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XHEXXXXKCEX KK IXHKKKK - RESOURCES

September 30, 1974

: r Lake County Courthouse
Clerk of the District Court
' Patts, Idaho 83261

egl Sir:

his is to confirm the use of the Courtroom for conferences and/or hearings to be
heXd by this office on Wednesday, October 16, 1974, at 1:00 p. m,, on Thursday,

ag:Q:OO a.m,

tiank you for your cooperation in this matter.

o

ery trﬁljjyours,

é? éLD D. CARLSON
Acting District Engineer

RDC :MB

MICROFILMED

#F

October 17, 1974, starting at 9:00 a.m. and on Friday, October 18, 1974, starting,¥ ka




BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE.

STATE OF IDAHO

In the Matter of Protests Against Approval

.1ofiApplication for Transfer of Water
. o NOTICE OF CONFERENCE

AND/OR HEARING

)
)
)
N o )
Right No. 11-0290 in the name of Agri- )
cultural Products Corporation )

)

On AuguSt,Z; 1974, Agricultural Products Corporation with shares;in Georgetown;

Irrigation Company filed with the. Department of Water: Resources an application to

_transfer the waters of Georgetown Creek tributary to Bear River. 1974

On August 27

the Department received a protest: against approval of said application from M Floyd

Clark: 1974,

On September 5,

the Department received,additional protests frdmrDonald}fliT
"~ 8. Rex, President of Georgetown Irrigation Co., and also from»the’BOard{of Diféééais-
of Georgetown Irrlgation Co.

The Department has set the matter of protests for conference and/or hearing ford“

Friday, October 18, 1974, at 9:00 a. M., in the Courtroom of the Bear Lake County

CourthOuse; Paris;'Idaho. Any hearing w1ll be held in accordance with the Rule ‘and,
Regulations of the Idaho Code and . adopted Rules of Practice and Procedure of the“

'~Department of Water ReSOurces. Opportunlty shall be afforded all parties to respond’

and present ev1dence and argument on all issues involved Because of. the s1milar1t
of the issues 1nvolved in the protests to Applications No. 11 7063 and Application

'No. 11 0290 - Agricultural Products Corporation, the Department proposes to consolidate

the conferences and hearings as prov1ded in rule 9. 7 of the Department s Rules}of
Practice and Procedure.

Any party may request in writing five (5) days before any hearing that the oralf:

proceedlngs thereof be taken in the form of stenographic notes. Any party may have
E such stenographic-notes of the oral,proceedings, or part thereof;'transcribed;atihis
:ownﬂenpensefb A taped record of‘the‘proceedings Will he\maintainedlforitheiappeal"
:pexioa; : _ , o o RERT L AR

'FAiiute to. appear at the time and place set for hearlng by the applicantfor pro

',testants»may

allow the Department Wlthput prejudice to dismiss the protests o)

application. Any and all cost incurred by reason of such non-appearance may be assessed

agalnst such non—appearing parties.

| Dated this 2"" day of 0Ct°ber’ 1974,

HiCRg @\mW@w&?': “

RONALD D. CARLSON o
Acting District Engineer s
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AND DarE or AMOUNT IN Point or DIveERsION AND o
Priorrry Seconp FEET Prace or Use IO -

91,22, 23, 24, | |
6 ; GEORGETOWN CREEK.

H N \ . .
W

%‘1’ 412W ﬁt’ 1%‘ 26. Georgetown Irrigation Company:  To be diverted from Georgetown Creek by -
; " P S 2T 1881—May 1 70 ct.s. means of ditches -diverting therefrom as =
’4W LS follows: R |
Bog Paine Ditch—North 72°19’ East 7957.3 ft.  |B|
’ ‘ ) Hayes Ditch—North 73°32" East 53013 . = M
ge 3 West, i _ feet. .
1. 1 o
32’3%2;1113’ 36 | fSelgfrt Ditch—North 75°03 East 4673.0
st, S. —_ )
ge 2 Wesh Mill Ditch—North 84°06’ East 1932.9 feet.
5 ’ South Ditch—North 82°32' East 2106.6
e 3 West, S. feet. . |
°10, 11, 15, 16 E
P S B T Armitage Ditch — South 57°43" West
o - 1296.7 feet. . o : fi-v'
from the main. . .. Stoddard Ditch—South 61°52" West 2554.6
- the Wheelon T feet, v : 3 ‘
tnediatel Tre- N o : . R
e 10 knowa Church Ditch—South 61°46" West 35109 L i
. 1 used for irri- feet. i
| o the following . S Hoff Ditch—South 62°20 West 3976.0 ! =
vit: : feet. : ¥
nge 2 East, S. 1
g(%,e 31 and ’32; All from the corner common to Sections .
5, 6, 7 and 8, Township 11 South, Range ’
nge 2 West, S. 44 East, B.M., also at a point on the left 1
), 16, 17, 18, 19, . hand fork of said Georgetown Creek, N |
133; which bears North 46°41’ East 4467.3 feet |
' nee 2 West, S. from the above mentioned Section corner |
stgg 10 ig,’lﬁ, | where the said Paine Ditch intersects said |
) :30’ 31’ 32 and | left hand fork, and to be used for the irri- i |
> ! . gation of 3,500 acres of land situated in B |
[ Sections 5, b, 1, 8, 18 and 19, Township 11 g
nge 2 West, S. | , South, Range 44 East, B.B.M,, and Sec- |
i, 17, 20 and 21 | : tions 1, 11, 12, 13, 14 and. 24, Township f
' ' : 11 South, Range 43 East, B.B.M. .

ate quantity of ‘

diverted, under . , .

y ‘“Kast’” and - ‘ A

for power and/ NOUNAN CREEK. .

hall not exceed .

of time. - 27. Fred Stauffer: To be diverted from Stauffer, later known
: (a) 1876—May 1 1.8 cf.s. as Nounan Creek, through three small
: ditches diverting therefrom in Sections 33

/ %ng 113;{1, Township 11 South, Range 43 East,

SN 5 2

e 2 Fep
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STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

EASTERN DISTRICT

Cecil D. Andrus 1515 Lincoln Road
Governor . idaho Falls, Idaho 83401
R. Keith Higginson (208) 523-7186

Director : e e e

October 22, 1974

RE: Application for Transfer No. 11-0290

Mr. Wallace M. Transtrum
Attorney-at-~Law

159 South Main

Soda Springs, Idaho 83276

Dear Mr. Transtrum:

Rule 8.2 of the Rules of Practices and Procedures of the Department of Water Resources
dictates that, "the action taken at a conference conducted by the Department and the

agreements made thereat by the parties concerned shall be recorded and shall be approved
by such partles.

It is the understanding of the Department that the attorneys for the applicant and the
protestant, in the matter of the protest against the granting of application for transfer

No. 11-0290, shall each submit briefs to support their position relative to Section

42-108, of the Idaho Code. Each attorney is also to submit a brief concerning his

position and understanding of this change in the nature of use of water in view of the fow s
Idaho Code. The attorney for the applicant has agreed to submit briefs to the Department SpTE
by November 1, 1974. The attorney for the protestant will then have until November 15, 1974lr=1

to submit his briefs. Any rebuttal by the applicant's attorney will be submitted to Pef?’~v
the Department by November 22, 1974. The matter has tentatively been set for hearing before m'?'*'
the Department of Water Resources during the week of the 9th of December, 1974. '

If this letter does not reflect your understanding of the agreements made during the '
conference held on October 18, 1974, please submit your objections within 10 days.
Otherwise, the Department will consider that this agreement has been approved by all
parties involved and will proceed in accordance with the schedule indicated above.

If you have any questions, please feel free to contact me.

Very truly yours,

a5, o MICROFILMED

RDC:cw

S
§



STATE OF IDAHO | i
DEPARTMENT OF WATER RESOURCES

8 EASTERN DISTRICT
Cecil D. Andrus . 1515 Lincoln Road

Governor . Kklaho Falis, Idaho 83401
(208) 523-7186

R. Keith Higginson
Director

October 22, 1974
RE: Application for Transfer No. 11-0290

¢ Mr. Kent Foster
Attorney-at-Law

330 Shoup

Idaho Falls, Idaho 83401

Deaf Mr. Foster:

Rule 8.2 of the Rules of Practices and Procedures of the Department of Water Resources
dictates that, 'the action taken at a conference conducted by the Department and the
agreements made thereat by the parties concerned shall be recorded and shall be approved
by such parties."

It is the understanding of the Department that the attorneys for the applicant and the
protestant, in the matter of the protest against the granting of application for transfer
- No. 11-0290, shall each submit briefs to support their position relative to Section
42-108, of the Idaho Code. Each attorney is also to submit a brief concerning his
position and understandlng of this change in the nature of use of water in view of ‘the
Idaho Code. The attorney for the applicant has agreed to submit briefs to the Department
by November 1, 1974. The attorney for the protestant will then have until November 15, 1974
to submit his briefs. Any rebuttal by the applicant's attorney will be submitted to the
Department by November 22, 1974. The matter has tentatively been set for hearlng before-
the Department of Water Resources during the week of the 9th of December, 1974 ‘ :

If this letter does not reflect your understanding of the agreements made during the
conference held on October 18, 1974, please submit your objections within 10 days. .
Otherwise, the Department will consider that this agreement has been approved by all -
parties involved and will proceed in accordance with the schedule indicated above.

If you have any questions, please feel free to contact me.

Very truly yours,

TEPCA— e

Acting District Engineer

RDC:cw




In the Matter of Protest Agalnst Approval
'.‘of Application for- Transfer No. 11- 0290
ffin the name of AGRICULTURAL PRODUCTS

':fCORPORATION{

 BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE

STATE OF IDAHO

CONFERENGE MEMORANDUM

TN N N S N S N e N

Department of Water Resources an application to transfer p01nt of diver51on and the ‘

vplace and the nature of use of the waters of Georgetown Creek tributary to Bear Rlver

";Company On August 27, 1974, the Department rece1ved a protest agalnst the approval

by Wallace Transtrum, their attorney.

On August 2, 1974, Agricultural‘Products Corpdration filed with thef~r”

The right sought to be transferred is represented by shares in GeorgetOwn’Irrigation“'l’)'

of said application by M. Floyd Clark, and on September 5, 1974, the Department recelved

additional protests from Donald S. Rex, President of Georgetown Irrigation Company, and
also from the Board of Directors of Georgetown Irrigation Company .

On October 18,:1974,:the Department held a conference on thérﬁgﬁﬁeégiﬁﬂggg{f&:
Courtroom of Bear Lake County Courthouse, Parisﬁ Idaho; The'appiicants:ﬁeféjéép£§§§§£é
‘lhe protestants attorney was Kent Foster.‘jab
issues brought out by the protestants during the conference were.;:u‘f ' -

N

“ l.“ Thelr rights would be 1nJured by v1rtue of taking water from the system
“of GeorgetOwn Irrigation Company;
_2,‘fThere'WOuld be‘possible‘pollution‘problems due to theﬁloeationfoffthetp'ant

?relatlve to. Georgetown Creek.

,3; »This proposed change 1n the nature’ of the use may constitutevan expans1on

'aa water rlght.~w

,4,;-It was the p051tion of Georgetown Irrigatlon Company that a change inithe
nature of use can not be allowed under. the Idaho Code w1thout l'

5. Section 42 108 of the Idaho Code would forbid the approval of thlS trans,’

‘w1thout the consent of the 1rrigation company
”f Q.ﬂvIt was feared by Georgetown Irrigation that 1f this transfer weresappro,ed
they would not . be able to regulate the dlver81on rate for Agricultural

Glin the same manner as they do for other users on the system.

mm%\r “

P




En

.RE:~ Transfer No. 11-0290

‘applicant would submit briefs to support their position relatiyesto'Sectionf425108§

V:briefs.have-been received; the applicant's attorney will then:havefﬁntilfNovyh'

~for a hearlng to be held during the week of the 9th of December, 1974

" October 22, 1974

RDC:cw

CONFERENCE,MEMORANDUM
Page 2

It was the positlon of Agricultural Products Corporation thatt‘
1. They are not taking water out of the boundries of- the system.idu
2. There has been no showing of any possible 1n3ury to other waterwrights
3. A prov151on for a change in the nature of use is made on Page 10 o
Dietrich Decree. Agricultural Products will pay- an- assessment andhbe‘
controlled the same as any other user on the system (Agricultural Drodncts
.would not agree to having their rights shut off completely;if’thereewasuwa,
in Georgetown Creek,nalthough they felt a porportional renuctionﬁmonidihef
acceptable.) | e ‘
5. Agricultural Products felt that Section 42-108, of the Idaho Code_does nott

apply because they are not taking water out of the boundries of. the system

of. the irrigation company, and that basing a denial of this‘applicationafOréftV;.;;

transfer on 42-108 would be arbitrary.

As a result of this conference it was agreed that the attorney foruthew

of the Idaho Code and also to the effect of the proposed change in the nature:o

vThese briefs are to be submitted to the Department by the lst of November. Brlefs by

the protestants attorney is then to be submitted by»NovemberzlS After the protestan

'Submit«any rebuttal that he wishes to make. The Department Will re-schedule:thls matter

RONALD D CARLSON ‘ :
= Acting District Englneer

e ae R AT st R £ RN e £t Ao 85 3 Sa e AR Al ey W LA P By D70 TS e g L VDRI g 8§ S T 0} A St g
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'STATE OF IDAHO -
'DEPARTMENT OF WATER RESOURCES

~ Cecil D. Andrus ‘ Statehouse S
Governor Boise, |daho 83720 o
(208) 384-2215.

. R. Keith Higginson
Director

MEMORANDUM

s

f

TO: Flle Nos. ll 0290 and 11-7063
FROM: R. Keith Higginson IZ%&L

hDATE- October 24, 1974

A conference was held in Paris, Idaho on Friday, October 18 1974 dﬁfffiﬁf

The appllcant Agrlcultural Products Corporatlon was represented by

Attorney Wallace Transtrum and the protestant, the Georgetown:;rrlga

'~.tlon Company was represented by Kent Foster After con31derab1eﬁd1&:

cus51on 1t was agreed that briefs would be submltted upon two

'r‘brlef after Whlch Transtrum Would agaln have 5 days W1th1n nh1Ch to

_rebut anythlng submltted by Foster We 1nd1cated that we ' Would then

_lssue,a dec1s1on as to the 1egal p01nts Wlthln 10 daijﬁ 11 gEE
filing of all of the briefs. We tentatively agreed to ,T@@ %@ the

(>

matter for heaxing during the 2nd week of December, but the guestlon

WATER RESOURCE BOARD: John F, Streiff Georgs L. Yost' Donald R. Kramer ’ Edwin C. Schlender et
o ) Chairman Vice-Chairman Secretary Member S

Franklin Jones M. Reed Hansen Scott W. Reed Joseph H. Nettleton '
Member Member Member . Member L
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whether a hearing would be held or not
outcome of the briefs. Ron Carlson is to prepafé‘éylettérﬁtéf

Vthejattorneys outlining

‘the above and to obtain their concurrence,

as this represents the consensus reached:at the hearing.




LAW OFFICES . ) ' ' i

ATTORNEY AT LAW
PHONE 547-3944

October 25, 1974
: (- ObT23!974

1 : 35 West Ceter g ‘“‘ o
LLACE M. TRANSTRUM | - SODA SPRINGS, IDAHO 83276 -

tfepartment of Water Resources

Ronald D. Carlson . Eastern District Office

Acting District Engineer
State of Idaho

Department of Water Resources
1515 Lincoln Road

Idaho Falls, Idaho 83401

Re: Georgetown Canyon - Agricultural PrOductS Corporatioh l7ffe S

Dear Mr. Carlson:
YL I have your letter of October 22 as referenced to 1ll- 0290
o . : and the informal conference held 'in Paris, Idaho on October_j
' 18th. I believe your Statemept,of;the two issued to be
briefed as correct and the time for submission of briefs.
Would your records also reflect that at the resumption of
: the hearlng there will be no testimony required or taken
- concerning water quallty. I believe this was the under-
' - standing reached at the conference, and that the position.
~of the Department of Water Resources was that it was beyond
the jurisdiction of their department.

Upon my return to my office, I found that I have a jury
trial commencing December 9 and which will undoubtedly .
“last .all week unless it is settled before that time. Would
it be satlsfactory to leave this date open briefly to see
-i1f.a settlement is reached, otherwise, I would request that

on..

Thank'you for your consideration.

Very truly yours,

A

Wallace M. Transtrum

‘WMT :db
cc: Kent W. Foster, Idaho Falls

a different date for the contlnued hearing be mutually agreed‘-f;ub

lhtee M Bish
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- November 8, 1974

v - ‘ 35 West Center o

__TRANSTRUM . . | ‘ . s@ é s IDAHO 83276

ATTORNEY AT LAW

PHONE 547-3944
“"..

Nov 12 974

Depanment of Yanor R

E&S‘tem Dﬁm m mﬂ(ﬂﬁ

Ronald D. Carlson

Acting District Engineer
Department of Water Resources
1515 Lincoln Road

- Idaho Falls, Idaho 83401

‘Re: Application for Transfer No. 11-0290 - Brief

‘Dear Mr' Carlsoni,

Enclosed is initial brief with regard to the above- entltled
matter. I apologlze to you and Mr. Foster for filing this
‘late, but seem to be overwhelmed with other things to do
- these days including another case involving your department
_whlch went to trial on Monday.

Very truly yours,

Wallace M. Pranstrum

WMT : db
Enclosure .
cc: Kent W. Foster
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.+ Attorney at Law

‘Wallace M. . Transtrum

35 West Center .
‘Soda ‘Springs, Idaho 83276
Telephoneé*547—3944

BEFORE THE DEPARTMENT OF WATER. RESOURCES OF THE STATE OF IDAHO = .

IN THE MATTER OF PROTEST AGAINST )
APPROVAL OF APPLICATION FOR TRANSFER)

OF WATER RIGHT NO. 11-0290 IN THE ) Case No.
NAME OF AGRICULTURAL PRODUCTS ) APPLICANT'S BRIEF
CORPORATION. )

On August 2, 1974, Agricultural Products Corporation Wifﬁl o

shares in Georgetown Irrlgatlon Company, filed with the Department ofﬂ

'Water Resources, an appllcatlon to transfer the waters of Georgetowni
reek upstream from 1ts present place of dlver51on and use and‘to
change the nature of use from agricultural to‘lndustrlal Protests l?]fm
have been filed by M. Floyd Clark as a member of Georgetown Irrlgatroi
Company and also by Georgetown Irrlgatlon Company., The matter was set

for conference and/or hearlng before the Department on Frlday, Oct er“18

1974 at 9: 00 Ke) clock a.m.. Representatlves and attorneys of both,appllcant

‘.and protestants were present before the Board. "An lnformal confere'

' held and the proceedlng was then continued’ pendlng the flllng of brlefs
by both appllcant and protestants on the followrng lssues._ e
1. The effect of I.C. 42-108 hereln where the consent of the

corporation, Georgetown Irrigation Company, has been wrthheld and,;_,

2. The authortty of the State Department of Water Resources’tof'
grant a change in the nature of use of the water in any event due to
apparent lack of specific statutory authority.

I.

The pertinent portion of I.C. 42-108 would be first}-thatff'




'dlstrlct" -and second, there is an’ exceptlon to that prov1so where n¥it

fgatlon Company, Ltd (1949), 69 Ida 139, it would seem that‘themcon en

'1Tthe Department of Water Resources, unles ‘the appllcant’comes

féXception'to‘the'requirement. The Appllcant, of course, Would dlsagree

the natural stream channel'ls u edﬁas”

'no artlflClal reserv01rs,




r}fthe use from that of agrlcultural to that of 1ndustr1al Practllal

7f'"serv1ced" through the same system. The dlvers1on applled for ‘WO
‘-riabdlrect stream flow dlvers1on,. ;"system".already employed byathe o'
fporatlon._ It lS on the same stream channel a short dlstance abovejthe~f s
t“dltch" of the corporatlon, and not unllke the many dlver51ons made_

7ﬁgthe Company It is" 51mply upstream from any hlstorlcal dlvers10n, no

'77ist"eam from the collectlng and dlstrlbutlng system Wthh is- the stream

Jffchannel 1tself.

’,the corporatlon had not consented The rullng of the State Rec ati

HﬁEnglneer was' conflrmed by the Court.‘ We submlt to the Departmentftha'




3fadm1nlstratlve proceedlng before thls Department foh

'“)can be changed. Mr }Hutchens, in. hlS artlcle entltled "The Idaho Law:o

'%ifto that sectlon I C.

.,partlcular matter.'
II.

There appears to be no spe01flc statutoryf'""*

“vnature of use of water, however, the statutes and the constltutl

f;Water nghts"' Vol ‘5, No. 1, IdahOJLavaeVIew,'Fall 1968'hatn

:enlargement of the use.

We do flnd 1n the statutes, however, at least

42 221




iﬂa prlorlty system between domestlc,;agrlcultural and manufachurlng

M,waters of any natural stream are not suffrcrent.l' Thetrlght
iEmmlnent Domaln for the purpose of changlng the nature of the use of:
fwater from one prlorlty to another 1s recognlzed in Artlcle I{rSectlo
rand Artlcle 15, Sectlon 3 of the Idaho Constltutlon..htm |
: : . . III. ‘ _ .

The declared policy of the people of ‘the: State of Idaho

ﬂconcernlng water and its beneflclal use 1s declared at Sectlon 42#10
sIdaho Code as follows.‘:"Water, belng an. essentlal to the 1ndustr1a

prosperlty of the State and all agrlcultural development throughouh’th

.'fangthe “Dletrlch Decree“'whereln the protestant was decreed a
’*ptrlght, provrded that there should be‘benef1c1al use‘made“of the
_andn:hat it was not necessarlly llmrted to. 1rr1gatf;:ihlq
| On October 25, l973 a report was: Lssued by the Federal task
establlshed under the Economlc Stablllzatlon Program whlchfls'm
‘representatlves of the Cost of LlVlng Councrl Unlted:States

%__QDepartment of Agrlculture, Unlted States Department of Commerce ‘and

‘mfertrllzer plants under way.p The refusal of the protestan

-;hlstorlcal and declared pOllCleS concernlng beneflclal use of,water

“‘other{naturalyresources.

Respectfully submitted,

~,WALLACE M. Transtrum
,;Attorney for Appllcant




T

}:fprlorlty of better rlght as between those u51ng the water and establlsheS'
“ha prlorlty system between domestlc, agrlcultural and manufacturlng "when
the waters of any natural ‘stream are not sufflclent. f The rlght'of

'Emmlnent Domain for the purpose of chang:ng the nature of the ‘use of

-Idaho Code as follows' "Water, being an essentlal to the 1ndustr1al

"prosperlty of the State and all agrlcultural development throughout the

-]economltal use. by those maklng a benef1c1al appllcatlon of theisame
hcontrol shall be in the state, which 1n prov1d1ng for ltS use, shal
”;equally guard all the various 1nterests 1nvolved - .As noted above,”y
~ Court 1n the “Dletrlch Decree"'whereln the protestant was decreed a
'waéér rlght, prov1ded that there should be beneflclal use made of the 1

'water and that it was not necessarlly llmlted to 1rr1gatlon purposes

‘fOrCe establlshed under the Economlc Stablllzatlon Programf hich is made
.Q_up of representatlves of the Cost of LlVlng Counc1l Unl ed. Statws

‘Department of Agrlculture, Unlted States Department of:

ﬁ°fﬁnew productlon fac111t1es and work to 1nsure early completlon of new

~ﬁfertlllzer plants under way.t The refusal of the protestants~to conse;

“to the appllcatlon herein under con51deratlon 1s 1nﬁthe?face of the‘e
}hlstorlcal and declared p011c1es ooncernlng beneflclal use

'other naturalvresources.

water from one priority to another is recognlzed in Artlcle I Sectlon
and_Artlcle 15, Section 3 of the Idaho Constltutlon.‘
IXITI.

The declared pollcy of the people of the State of Idaho

concernlng water and its beneflclal use 1s declared at Sectlon 42?1013

’fgreater portlon of the State, dependlng ‘upon 1ts just apportlonment +to:.an

On October 25 1973 a report was lssued by the Federalzta“k

vthe Counc1l of Fconomlc Adv1sors., In regard to the fertlllzer"

Respethully submitted,

WALLACE M. Transtrum
Attorney for Appllcant
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-Qflf ‘in: fact, the prov1so for consent 1n I C 42108 1s appllcable
ipartlcular matterg-d |
jadmlnlstratlve proceedlng before thls Department for a changelln”

dl,thls State generally would recognlze that the nature of the use. of waterg

‘Water nght&"‘ le- 5, No. 1, Idaho Law Review, Fall, 1968',at'page5

.appllcable. He goes on then to c1te two Idaho Supreme Court cases‘whlch

]dealt with the change in the nature of use, among other thlngs, and the

use, per se, but dealt w1th 1t on the bas15 of whether or not 1t was an

menlargement of the use.

7'ment by the leglslature of the rlght to- change the nature‘of the'uSe.

42- 108 prov1des for an appllcatlon to the Department of Water-Resources

”prescrlbed "for flllng appllcatlon for change of p01nt o,

'"ﬁmperlod, or nature of use - of water......ﬁ The

,prlators -f Artlcle 15 Sectlon 3 of the Idaho Constltutlon dlscusse

a determlnatlon of fact Wlll have to be made in thlS regardfto”determlne

I

There appears to be no spec1f1c statutory dlrectlon fo

nature of use of water, however, the statutes and the constltutl
an be changed Mr. Hutchens, in his artlcleventltled “The'Idahthawvofdv
brlefly dlscusses the matter and after observ1ng the lack of spec1f1“

statutory authorization, remarks that "however, the pr1n01ples w1thy

respect to changes in point of dlver51on and place of use. appear equally

'Coth apparently had no problem with the rlght to change the nature of then

We do flnd 1n the statutes, however, at least 1nd1rect acknow'

to that sectlon I C 42 221, we see that at subsectlon (B)

-
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"propertles.

'~ the use from that of agrlcultural to that of lndustrlal.‘ Pract call” the:

,_as servrced" through the same system The dlvers1on applled for

: were taklng from the corporatlgn 1ts rlght of dlstrlbutlon and p1a01n
fsuch dlstrlbutlon under the cohtrol of the State Reclamatlon Englneer‘

fThls is certalnly not the case ln the present appllcatlon.:*"

'fthe appllcatlon, flndlng that the water rlght sought'to be tra

aﬁwas represented by shares of stock ln the objector corporatlon and ithat

‘gthe lands to be 1rrlgated at the proposed transfer‘

'fpﬁthe corporatlon had not consented The rullng of the State Reclamatro
ﬂfEnglneer was conflrmed by the Court. We submlt to the Department‘that

, upon thlS appllcatlon, the facts are substantlally different and_that

The term llrlgated" used in the statute,lof course;
taken 1nto con51deratlon along wrth the appllcant s desrrevto ch_'g t'

pornt of dlvers1on and place of use,'lt also w1shes to change:the nature’o

property may not be phy51cally "lrrlgated" and thlS should be 1nterpretedz

poratiOn;' It is on the same stream channel a short dlstance above th

tlon system"7: The Court further placed emphas1s“on the fact't’at the'

In the Johnston case,‘the State Reclamatlon Englneer denied.

"cannot be lrrlgated4

vﬁxthrough the 1rrlgatlon system of said ob]ector corporatlon"’ andit ‘t




/P/pcutmeﬂt of Water Ra:

{vgﬂ"lf the rlght to the use of such water, or the use of: the dlvgfgﬁoﬁmwork

.fdlstrlct" and second there is an exceptnon to that prov:Lso where

'lstates that "except to lands which may be lrrlgated through the

'rIn view of the flndlngs of the Court in Johnston VS. Pleasant.Valley Trri

gatlon Companz, Ltd. (1949), 69 Ida 139, it would seem that_the consent. o

.the corporatlon is-in fact a prerequlslte to grantlng of;such:a ch
the Department of Water Resources, unless the appllcant comes w1th1n _he‘

_exCeption to the requlrement.J The Appllcant, of course, would_dlsagre

: w1th the Court's flndlngs of constltutlonallty and 1f necessaly,“
the Court to overrule the de0131on entered in the Johnston cas
The exception to the necess1ty for consent 1s as”h

referSjto;lands which " may“ be lrrlgated and lS not llmlted to lands

whiCh "hawe been" irrlgated., It further does not deflne "syStem"

‘the Johnston case, the corporatlon collected 1ts water 1nva reserv

durlng the hlgh water season and dlstrlbuted the water to 1ts sha e_

‘iapparently through a system of canals and dltches.nkDurlng low water s“

wthe water dldn t even reach the reserv01r.v The appllcatlon was”to move

'v,the dlver51on and place of use some four mlles upstream from,thh

:rlghts ar1s1ng out of the same watershed Although there

no art1f1c1al reserv01rs, the natural stream channel ls"""




- Wallace M. Transtrum
Attorney at Law
.35 West Center . o
. 'Soda Springs, Idaho 83276
- Telephone: 547-3944

BEFORE THE DEPARTMENT OF WATER RESOURCES OF THE STATE OF IDAHO.

IN THE MATTER OF PROTEST AGAINST )

APPROVAL OF APPLICATION FOR TRANSFER) :

OF WATER RIGHT NO. 11-0290 IN THE ) : Case No. " -
NAME OF AGRICULTURAL PRODUCTS ) APPLICANT S BRIEF
CORPORATION. )

On August 2, 1974,.Agricultural.Products‘Corporationﬁwgﬁﬁ
shares in‘Georgetown IrrigationsCompany, filéd*with'the'Department'

AWater Resources, an appllcatlon to transfer the waters of Georgetown

"Creek upstream from 1ts present place of dlvers1on and use and to,
change the nature of use from agrlcultural to 1ndustr1al. Protests

-Vhave been flled by M. Floyd Clark as a- member of Georgetown Irr gation

Company and also by Georgetown Irrlgatlon Company The matterr

.for conference and/or hearlng before the Department on Frlday,

Pl974 at 9 00 o clock a. m..' Representatlves and attorneys_ofvboth-appllcan,

and protestants were present before the Board.{ Anllnformal conferenc wa

held and the proceedlng was then contlnued pendlng the flllng of?brlef

,bY bOth appllcant and protestants on the follow1ng 1ssues;f S

1. The effect of I.C. 42- 108 hereln where the consentfof the.

corporatlon, Georgetown Irrlgatlon Company, has been w1thheld and,

"2; The authorlty of the State Department of Water
e grant a change in the nature of use of the water ‘in any event :
apparent lack of specrflc statutory authorlty

'The pertinent portion of I.C. 42-108 would be £i
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‘w OFFICES /"\ R SR ‘ . m o 'jy ! 3‘ w "c - ,: .
Yo \ ‘ i Wes snier. -
MAACE T () | R SODA SPRINGS, IDAHO 83276
ATTORNEY AT LAW
PHONE 547.3944

November 8, 1974

Ronald D.@CarlSOn

Acting District Englneer
Department of Water Resources
‘1515 Lincoln Road S
:Idaho Falls, Idaho 83401

aRe: Applicatidn for Transfer No. 11-0290 - Brief

Dear Mr. Carlson:.

Enclosed is 1n1tlal brief with regard to the above- entltled
matter. I apologize to you and Mr. Foster for filing this

late, but seem to be overwhelmed with other things to do.
these days including another case 1nvolv1ng your: department
‘which went to trlal on Monday.

Very truly'yours,

) .
Wallace M. Transtrum “r—

WMT : db
Enclosure .
cc: Kent W. Foster

@
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This section specifically provides that"failure to apply
the water to the beneficial use “fer which it was appropriated";
. shall;result in a‘forfeiture. It would appear that the 16g1$'~]1
; ‘ : ture has at least implied that a change in the nature of use |
| of water results in a new water rlght belng acqulred and the

K ‘ ;ﬂ B . old water right is either eventually forfelted or abandonedgg e

We-Would submit to the Department‘that the;~
Applicant's water rights herein<are limited tO'ArtiCle_Xv;

Section 4 of thevIdaho Constitution, and I. C. 42-914;

Under these sections, its rights to the use of water are
limited exclusively to agricultural and domesticfpurposés;;_
If the: Appllcant de31res to change its nature of use frOm;y;

agricultural to_industrial 1t may do so only by applylng

for a new water right with its accompanylng 1ater prlorlty_‘“
_date. If the Department should grant to the Appllcant the'
right to change its nature_Of use in the manner it has“now

then‘it'would be arbitrarily eXpanding theiif

hproposed

”7jAppllcant s rights beYOnd those llmltatlons expressly glven‘fﬁ;w

1n the Constltutlon and statutes of the State of Idaho.

'Respectfqlly Submitted,

. Foster , SRR
orney for the Protestants

10 - PROIESTANTS' BRIEF
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e _ ~ the right as a mere "user" or "consumer" to change its |

nature of use from the agricultural division of use to

».

the completely separate industrial division of uSe.1 };  7f“f”;Q f §@
Your Applicant has made reference to I. C. ‘” ;2  '  h7“fQ¥”5-;jf.g
42-221(b) (Supp. 1973), which provides for a fee to be
paid for the filing of an application for a changevin‘;hgﬂ'f H[ff“”“* 
nature of use, This statute does not‘necessarily,meag7thatﬁ 4 h"“
the right to change the nature of use and keep the pfidg”';WV
water rights is approved by the‘legislatdre.‘ We}aréfbﬁhthé}ffiff“
position that the nature of use may be changed;buﬁ‘tdeO?:
‘this it is required that a new permit be issued for a new =
water right and the old watef right and priority‘déte-ﬁé;f,f”'%
abandoned. No one has questioned the right of an indivi-'@ =
dual or corporation to.apply for a change in the nature of:i[f}ﬁ‘5
use, when a new water right énd.priority date is sodgﬁt;~
Thefefore, it was natural for the'legislatu:é‘tb providég;‘:
- for a}filing'fee upon the application ﬁn:a‘hew_wéter'right'  e
resulting from the change in the nature of uée._ | |
It should also be noted that I. C, 42-222(2) =

~ (Supp. 1973),‘provides in part:. | N 5

"All rights to the use of water acquiréd_undér

this chapter or otherwise shall be lost and

forfeited by a failure for the term of five

(5) years to apply it to the beneficial use

for which it was appropriated and when any

right to the use of water shall be lost

through non-use or forfeiture such rights

to such water shall revert to the state and

be again subject to appropriation under this
chapter." (Emphasis added) '

9 - PR?TESTANTS' BRIEF '- M’ﬁRﬂﬁiMEﬁ ;




unless it continues to use said water for agricultural ét‘vw
domestic purposes,

We have only been able to locate one Idaho case
in which the change in the nature of use has been approved

by the Idaho court. In Zezi v, Lightfoot, 57 Idaho 707,

68 P2d 50 (1937), the court found that the user of water

who had previously been applying it to mining purposes

of use from one kind of mining use to another kind of mining

use, The court stated at 57 Idaho 712 as follows:

"Furthermore, article 15, section 3 of the
State Constitution declares as one generic
division, the use of water for mining, or
milling purposes connected with mining, and
the debates in the Constitutional Convention,
volume 2, pages 1127-1129, 1157, 1166-1176,
and 1351, emphasize and make clear that the
change from one kind of mining, or use in
mining to another, or from one place to
another in such connection, does not invali-
date an appropriation for mining purposes

as contended for by respondents and all of
the application, of the Noble waters at
whatever times and whatever quantities used,
was for mining "purposes.' (Kinney,
Irrigation & Water Rights, 2d ed,, vol. 2,
p. 1198, sec, 694; p. 1526, sec. 867.)

was merely a change within one of the generic divisions of
use mentioned in Article XV, Section 3, of the State
Constitution. Similarly, we would agree that, under

Article XV, Section 4, and I. C., 42-914, the Apblicant
herein may change its nature of use from one type of

agricultural use to another type of agricultural use,
provided this does not result in injury to other appro-

priators.

But, the Applicant does not have the power or

8 - PROTESTANT?' BRIEF | Mmﬁ@i‘ ﬂMED

did not lose his appropriation merely by changing the mannér5f43:

We would point out that the above approved change

H
¢
i
Sy
t

2
‘l.-.
B
i
I




"Sec, 4. Continuing rights to water guaranteed,--

Whenever any waters have been, or shall be,
appropriated or used for agricultural purposes,
under a sale, rental or distribution thereof,
such sale, rental or distribution shall be deemed
an exclusive dedication to such use; and when-
ever such waters so dedicated shall have once
been sold, rented or distributed to any person
who has settled upon or improved land for agri-
cultural purposes with the view of receiving

the benefit of such water under such dedication,

such person, his heirs, executors, administrators,

successors or assigns, shall not thereafter,
without his consent, be deprived of the annual’
use of the same, when needed for domestic pur-
poses, or to irrigate the land so settled upon or
improved, upon payment therefor, and compliance
with such equitable terms and conditions as to
the quantity used and times of use, as may be
prescribed by law." (Emphasis added)
Provisions similar to this are also given in 1. C. 42-914,
In both of these sections it is expressly provided that
the waters now claimed by the Applicant herein have been
exclusively dedicated to use for agricultural purposes,
Therefore, we would suggest that any change in the nature
of use from agricultural purposes must come under a new
appropriation,

We would further point out that these sections
provide that the user or consumer may not be deprived of
their annual water usage, ''when needed for domestic pur-
poses, or to irrigate the lands so settled upon or improved,
upon payment therefor.'" Nowhere does it give the users a
right to require that the water companies continue to

provide water for uses other than agricultural or domestic

use, Therefore, we would submit that the Georgetown Canal

Company, as the true owner of the water rights involved here- -

in,may refuse to supply water to the Applicant herein,

A

7 - PROTESTANTS' BRIEF
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Applicant abandons its old water right and takes up a new
appropriation. The Applicant herein does not actually own
a water right but rather is in the position of a "user" or
"consumer'", and its rights should be determined accordingly.
The rights of a "uéer” or '"consumer'" have been stated in

Nampa & Meridian Irrigation District v, Barclay, 56 Idaho 13,

18-19, 47 P2d 916 (1935), as follows:

"The appropriation of waters carried in the
ditch operated for sale, rental and distribution
of waters does not belong to the water users,
but rather to the ditch company. The right to
the use of such water after having 'once been
sold, rented or distributed to any person who
has settled upon or improved land for agricul-
tural purposes,' becomes a perpetual right sub-
ject to defeat only by failure to pay annual
water rents and comply with the lawful require-
ments as to the conditions of the use., (Sec. 3,
art., 15 of the Constitution; Bardsley v, Boise
Irrigation & Land Company, 8 Idaho 155, 67 Pac.
428; Wilterding v. Green, 4 Idaho 773, 45 Pac.
134.) . . .

". . . The consumers possess no water right

which they can assert as against any other
appropriator,-~their rights are acquired from
the district which is the appropriator and
owner and it is the district's business to pro-
tect the appropriation and defend it in any
litigation that arises, (Yaden v. Gem Irr,
Dist., 37 Idaho 300, 216 Pac. 250.) One who
acquires the right to use water from an appro-

- priator, whose right was initiated by appro-
priation under sec, 1, art. 15, 'for sale, rental
or distribution,' is not the owner of the
appropriation and does not acquire the rights
of an appropriator but he simply acquires the
rights of a user and consumer, as distributee
of the water under secs. 4 and 5, art, 15, of
the Constitution,"

As is mentioned above, the rights of a user or consumer are

given in secs. 4 and 5, art, XV of the Idaho Constitution.

Article XV, Section 4 provides:

A
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It Shduld‘aiso be pointed out that the strictﬂb?

wording of the exception to I.C. 42-108-app1ies‘en1thbhi‘f”7””

f "1ands Wthh may: be 1rrlgated through the same system
(EmphaSlS added) The Applicant not only wants to change 1ts

p01nt of dlver ion to lands out51de of the system but also

to 1ands Whlch may not be 1rr1gated The term "1rr1gated” f;f;ﬂ}t

'1shou1d be given s1gn1f1cance in order to preserve the statnte
with a valid purpose_and'meaning. Irrigation and canalw
companies ha?e been formed and developed with the purpose
of providing waters to needed farm lands for irrigation.
If the water users are allowed to arbitrarily'abandon the

farm lands and divert the company'svwaters_to other uses,

~tion and ‘to impair the very purpose for which the same was

formed,"

69 Idaho 139, Therefore, we submit to the Depart-
application herein, and the said application may not be

withheld,

I

‘,the nature of 1ts use from agrlcultural to 1ndustr1a1 As
vjhas been recognlzed by the Appllcant there appears to be

'no Spec1f1c statutory dlrectlon for an admlnistratlve pro-

ceedingvar[a;change in the nature[of“use and we would sub-

mit that the constitution and statutes of’this_State are

p;esently designed to prevent‘such a Change, unless the

5 - PROTESTANTS' BRIEF
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then this will also "tend to disrupt the unity of the,cotﬁeta%‘

‘ment that I.C, 42-108 is directly applicable to the proposgd*hv

granted as long as the Georgetown Canal Company's consent is

The Appllcant has applled for perm1ss1on to Changef[fﬁ‘”




In the Johnston case the applicant proposed to ;753  i:ﬂr
move the point of diversion some four miles above the resér-l

voir, The company withheld its consent to the transfer and

?
4

the court properly denied the right to make said transfer -
without this ‘requisite consent, The court stated at 69 - . - f}?i?ﬁ}.
Idaho 139:

""Nowhere in the cited statutes or decisions

or elsewhere have we been able to find any

recognition of a right on the part of a share-

holder in a water corporation to change his

point of diversion and place of use, without

the consent of the corporation, to a place

where he could not be served by the irrigation

. system of the corporation. The exercise of

g , such a right would tend to disrupt the unity
of the corporation and to impair the very pur-
pose for which the same was formed, Carried
to excess, it would destroy the usefulness of
the corporation. This is especially illustrated -
by this instant case where the appellant seeks S R
to convert his pro-rata share in storage waters e

» into a right to divert and use the natural flow | LT

~ ‘ + of the stream before the same reaches the reser-

' voir and at a place entirely outside the dis-

tribution system and beyond the control of the .
respondent; thus taking from the respondent its
right of distribution and placing such distri-
bution under the control of the State Reclama-
tion Engineer," '

Under the language given above, the proposed transfer-Was
denied without the requisite consentvbecause it would move
the wateré "entirely outside the distributioﬁ'system and
L beyond the control of the respondent; thus takingvfrom'the
respondent its right of distribution and placing such diéQ
tribution under the céntrol of the Staté Reclamation
Engineer." Similarly,. if the‘proposed application herein
is allowéd, your Applicant will be transferring its waters
to.avpoint and place beyond ﬁhe control of Georgetown
Canal Company, and placing them under the control of the

State Department of Water Resources,

A E.,ROTESTANTS' BRIEF - Mm&ﬁ: ii-MEB




town Canal System, If this is true, then the consent ptqiﬁ,;]j
vision of the statute would have no purpose and be of no

value to the canal company, because its various users would .

and maintenance of the company and use other facfiities.ff; 1;;“

‘The Georgetown Canal Company clearly doés not'h§vefa§yvf #ﬂu-37“

:directvpower or control over the entire Georgetowﬁ Creek,ébQEiﬂb
é - rather itvis controlled by the Department of Water ResdﬁfcéS:}
| and should;not be considered to be part‘of the Georgetowh

Canal "System", The canal company does, however, have powér

and control over its various ditches and canals that divert

water from Georgetown Creek, If the term 'system' is limited:“i

to only include those water works or facilities which are

owned, maintained or operated by the canal company, then the -

statute takes on a reasonable meaning and interpretation.

Ltd,, 69 Idaho 139, 141, 204 P2d 434 (1949), the corporation's
facilities were described as follows: |
"It owns, maintains and operates a small

reservoir in Ada County, Idaho, It collects

and stores water in its reservoir and dis-

tributes the same through its system of

ditches and canals to its shareholders

for irrigation and domestic use,"
The'reServoir or collecting system of the canal company WaS, ;;.
pr0perly‘iné1uded as part of5the éntireV"system" because it -
was owned, maintained and operated by the canal compahy,;'

The Georgetown Creek, however, is not owned, operated or

controlled by the Georgetown Canal Company and is not part

of its "system'" under I. C. 42-108,

°
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‘be free to abandon at will the water works uhder;thé,c@ntfob"fi{'ﬁ

In Johnston v. Pleasant Valley Irrigcation Company,  ‘
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1. C. 42-108 (Supp. 1974) provides in part:

"The person entitled to the use of water or owning
any land to which water has been made appurtenant
either by a decree of the court or under the pro-
visions of the constitution and statutes of this
state, may change the point of diversion, and/or
may voluntarily abandon the use of such water in
whole or in part on the land which is receiving
the benefit of the same and transfer the same to
other lands, if the water rights of others are not
injured by such change in point of diversion or -
place of use, provided; if the right to the use

of such water, or the use of the diversion works
or irrigation system is represented by shares of
stock in a corporation or if such works or system
is owned and/or managed by an irrigation district,
no change in the point of diversion or place of
use of such water shall be made or allowed without
the consent of such corporation or irrigation

- district, except to lands which may be irrigated
through the same system, . ., . " '

A

It is the Protestants' position that the Department of Water

Resources may not grant the proposed change in point of

diversion and place of use requested herein, because the

requisite consent of Georgetown Irrigation Company has been

withheld, Your Applicant has stated that this consent is

not required, because the proposed éhange would be to "lands

which may be irrigated through the same system', Although
the term '"system'" is not defined in the statute, it clearly
must be limited to some definable area to give the statute

a valid purpose and meaning. We would suggest that the

canal companies and irrigation districts protect and main-
tain their respective water rights and facilities by allow-
ing them to require that their waters be used only in areas

and through systems under their power and control, Your 

drainage area of the Georgetown Creek is part of the Geofge%

2 - PROTESTANTS' BRIEF

consent provision of I. C. 42-108 is designed to help the = -

Applicant is of the position that the entire water shed'and'
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Kent W, Foster of

HOLDEN, HOLDEN, KIDWELL, HAHN & CRAPO
P, 0., Box 129

Idaho Falls, Idaho 83401

Telephone: 523-0620

BEFORE THE DEPARTMENT OF WATER RESOURCES OF
THE STATE OF IDAHO

IN THE MATTER OF PROTEST AGAINST ) Case No.
APPROVAL OF APPLICATION FOR TRANSFER ) B
OF WATER RIGHT NO, 11-0290 IN THE ) PROTESTANTS' BRIEF
NAME OF AGRICULTURAL PRODUCTS ) v

)

)

CORPORATION,

This brief is submitted on behalf of the Protes-
tants to the application of Agricultural Products Corporation
to transfer the waters of'Georgetown Creek upstream from its 
present place of diversion and use and to change the nature 
of use from agricultural to industrial. The Protestants’
arguments are limited herein to discussion of the following‘
issues; |

1. The effect of I, C. 42-108 Wherevthchdnsent of

the corporation, Georgetown Irrigation Compahy, has‘been with-

held and,
| 2. The right of Agricultural Products‘Corpbfatién

to change the nature of use of its water, andthe éuthofi£yi, 

of the State Department of Water Resources to grant sai&j:.J

change in the nature of
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Mr. Ronald D. Carlson

Acting District Engineer
Department of Water Resources
1515 Lincoln Road

Idaho Falls, Idaho 83401

Re: Application for Transfer No. 11-0290 - Brief
Dear Mr. Carlson:
Enclosed is the Protestants' Brief to the
above entitled matter which we are submitting in
regards to those issues which the parties have agreed
to discuss at this time,
Very truly yours, .
W
Kent W, Foster '
KWF:jr

cc: Wallace M, Transtrum
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BEFORE THE DEPARTMENT OF WATER RESOURCES OF
THE STATE OF IDAHO

IN THE MATTER OF PROTEST AGAINST ) Case No.
APPROVAL OF APPLICATION FOR TRANSFER ) | A
OF WATER RIGHT NO, 11-0290 IN THE ) PROTESTANTS(« BRIEF
NAME OF AGRICULTURAL PRODUCTS y o
)
)

CORPORATION,

This brief is submitted on behalf of the Protes—?h
. | , | ~ tants to.the appllcatlon of Agrlcultural Products Corporatlonaiij
| | | ‘to transfer the waters of Georgetown Creek unstream from its “
present place of dlver51on and use. and to change the naturev
of use from agr1cultura1 to‘industrial ’ The Protestants .
arguments_are1imited4hereinito1discussion\ofethepfoLLoWing;dﬁ'

issuES: } v ‘ : fj;@ ' : .>ln,w, )
,l.. The effect of I Cv 42 108 where the consent of.ﬁiky.
'the corporatlon Georgetown Irrlgatlon Company; has been with-f?
?Fﬁf;fheld and |
2;. The rlght of Agrlcultural Products Corporation»
»‘to‘change(the nature of .use - of 1ts water and the authority

i of the State Department of Water Resources to grant sald

change~in the nature offuse.“.u
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I. C. 42-108 (Supp. 1974) provides in part:

"The person entitled to the use of water or owning = =~

any land to which water has been wmade appurtenant -
either by a decree of the court or under the pro-
visions of the constitution and statutes of this
state, may change the point of diversion, and/or
may voluntarily abandon the use of such water in
whole or in part on the land which is receiving
the benefit of the same and transfer the same to:

other lands, if the water rights of others areznOtaff

injured by such change in point of diversion or
‘place of use, provided; if the right to the use
of such water, or the use of the diversion works
or irrigation system is represented by shares of
stock in a corporation or if such works or system
is owned and/or managed by an irrigation district,
no change in the point of diversion or place of !
use of such water shall be made or allowed without -
the consent of such corporation or irrigation
district, except to lands which may be irrlgated
through the same system, ., ., . "

It is the Protestants' position that the Department of*watef‘;,.T

 'Resources may not grant the proposed change 1n point of
diversion and place of use requested hereln because the"
reQuisite consent of Georgetown Irrlgatlon Company has beeni

withheld. Your Appllcant has stated that this consent 1s

.not required, because the proposed change would be to "lands‘ftft

‘which may be 1rr1gated through the ‘same. system" Although
1the term "syStem" is not defined in the statute, 1t clearly
*must be 11m1ted to some deflnable area to give the statute
- a valld.purpose and meaning; We»would suggest that the;”
/consent“proyision of I.\C.“42~108 is,designed to help;thegh
canal companles and 1rr1gatlon dlstrlcts protect and maln-ft
taln their reSpectlve water rights and facllities by allon;f

ing.them to require that their waters be used.only,ingarea

~and through systems under their power and‘control,]fYéqrp;

prplicant isaof the,position thatythe entireawater shed;andf

dralnage area of the Georgetown Creek'is partvof the:Georger

2 - PROTE81ANTS BRIEF
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town Canal System, If this is true, then the consgﬁtﬂp;§E f;ff;J“°7"

vision of the statute would have no'pﬂrpose and.be bf hof?%ﬁ
value to the canal company, because its variOUS_userst6hld@ ﬂ7 w

be free to abandon at will the water works'under‘théfédhfo1 cf;x¥- 

and maintenance of the company and use other facilities,
The Georgetown Canal Company clearly does not,have anY‘{k'
direct power or control over the entire Georgetown Creek,:Bﬁf f'

rather it is controlled by the Department of Water Resources

and should not be considered to be part of the Georgétown 
Canal "'System'"., The canal company does, however, have power 'ﬁfﬁf‘f_gﬂ

and control over its various ditches and canals that divert

water from Georgetown Creek. If the term "system" is limited
to only include those water works or facilities WhicH afe
owned, maintained;or‘operated~by the canal company, then the

statute takes on a reasonable meaning and interpretation,

In Johnston v. Pleasant Valley Irrigation Company,v e

Ltd,, 69 Idaho 139, 141, 204 P2d 434 (1949), the corporation's
facilities were described as follows:
"It owns, maintains and operates a small
reservoir in Ada County, Idaho., It collects
and stores water in its reservoir and dis-
tributes the same through its system of
ditches and canals to its shareholders
for irrigation and domestic use,"
The reservoir or collecting system of the canalbgompény‘ﬁésf"
“Iprqperly,included as part of the entire "éystem" becaﬁse'it _‘
'was owned,'maintained-ahd'operated,by the canal company;"i‘
Ihe-GeOrgetOWn Creek, however, is not owned, operatgd_qr,f 
controlled by the Georgetown Canal Company and is«notiﬁéﬁéi

_Of its "system" under I, C. 42-108.
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In the Johnston case the applicant proposed to
move the point of diversion some four miles above the reser- .. B
voir, The company withheld its consent to the transfer aﬁdaﬂ’

the court properly denied the right to make said transfer

without this requisite consent, The court stated at 69
Idaho 139:

"Nowhere in the cited statutes or decisions

or elsewhere have we been able to find any
recognition of a right on the part of a share-
holder in a water corporation to change his
point of diversion and place of use, without
the consent of the corporation, to a place
where he could not be served by the irrigation
system of the corporation. The exercise of
such a right would tend to disrupt the unity

of the corporation and to impair the very pur-
pose for which the same was formed., Carried

to excess, it would destroy the usefulness of
the corporation. This is especially illustrated
by this instant case where the appellant seeks
to convert his pro-rata share in storage waters
into a right to divert and use the natural flow
of the stream before the same reaches the reser-
voir and at a place entirely outside the dis-
tribution system and beyond the control of the
respondent; thus taking from the respondent its
right of distribution and placing such distri-
bution under the control of the State Reclama-
tion Engineer."

Under the language given above, the proposed transfer was

denied without the requisite consent because it would move

the waters "entirely outside the distribution system and

beyond the control of the respondent; thus taking from the

respondent its right of distribution and placing such dis-

tribution under:the control of the State Reclamation

Engineer," Similarly, if the proposed application herein

is allowed, your Applicant will be transferring its‘wateré' ’

to a point and place beyond the control of GeorgetoWn

Canal Company, and placing them under the cdhtrol‘of“the -

State Department of Water Resources, | S
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should be glven significance in order to preserve the‘statute

fhas.beenvrecognized‘by the*Applicant there appears tothe

='-mlt that the constltution and statutes of this State are

d‘presently de51gned to prevent such a change UﬂleSS°theguf

50t

| fIt should also be p01nted out’that the strlctrf;
wording of the exception to 1.C. 42- 108 applies only toﬁ
"lands Wthh may be 1rrlgated through the same system
(hmpha31s added) The Applicant not only wants to change}itsw‘
p01nt of dlver51on to lands outside of the systemv butjalsoj_,

to landsvwhich may not be irrigated,

with a valid purpose and meaning. Irrlgation and canal

Hcompanies haye been formed and developedlwith the.Putﬁése ;;,y"

of providing-Waters to needed farm lands for irrigationbﬁa‘

If the water users are allowed to arbitrarily abandonlthef?ft

farm lands and divert the company's waters to otherfuseS”

then this will also "tend to dlsrupt the unlty of the corpora-f:
tion and to impair the very purpose for Whlch the same was.
formed," 69 Idaho 139, Therefbre,~we‘submit to_the Depart-f.p:f

ment that I.C. 42-108 is directly applicable to the proposed

application herein, and the said application may not be
granted as long as the GeorgetOWn Canal Company's consent isgs“-l"

withheld,

I1
The Applicant has applied for permission to change»f;

the'nature of its use from agricultural to_industrial. As

no Spec1flc statutory dlrectlon for an administratlve Pro- tpp;,

ceedlng for a change in the nature of use, and we would sub-

PROTESTANTS' BRIEF |




Applicant abandons its old water right‘and takes up a,néWg*7?

appropriation, The Applicant herein does not actualiyfowhﬁhﬁ;ﬁ

a water right but rather is in the position of a "usefﬁ orfi,¢;;
"consumer", and its rights should be determined accordingiy;jg13 ?~”'

The rights of a "user' or "consumer" have been stated in

Nampa & Meridian Irrigation District v. Barclay, 56 Idahb[l3;,‘

18~19, 47 P2d 916 (1935), as follows:

""The appropriation of waters carried in the -
ditch operated for sale, rental and distribution
of waters does not belong to the water users,
but rather to the ditch company. The right to
the use of such water after having ‘once been
sold, rented or distributed to any person who R0
has settled upon or improved land for agricul- 1 R A
tural purposes,' becomes a perpetual right sub- ‘ ey
ject to defeat only by failure to pay annual
water rents and comply with the lawful require-
ments as to the. conditions of the use. (Sec. 3,
art, 15 of the Constitution; Bardsley v. Boise
Irrigation & Land Company, 8 Idaho 155, 67 Pac.
428; Wilterding v. Green, 4 Idaho 773, 45 Pac,
134.) . . .

", . . The consumers possess no water right

which they can assert as against any other
appropriator,~--their rights are acquired from .
the district which is the appropriator and T
owner and it is the district's business to pro- )
tect the appropriation and defend it in any
litigation that arises, (Yaden v, Gem Irr,
Dist., 37 Idaho 300, 216 Pac, 250.) One who
acquires the right to use water from an appro-
priator, whose right was initiated by appro-
priation under sec. 1, art. 15, 'for sale, rental
or distribution,' is not the owner of the
appropriation and does not acquire the rights

of an appropriator but he simply acquires the
rights of a user and consumer, as distributee

of the water under secs. 4 and 5, art, 15, of

the Constitution," |

- As is mentioned above, the rights of a user or consumer are_ :;ﬁ
given in secs. &4 and 5, art, XV of the Idaho Constitution,

Article XV, Section 4 provideé?
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""'Sec. 4, Contlnulng rights to water guaranteed
Whenever any waters have been, or shall be, '
appropriated or used for agrlcultural purposes
under a sale, rental or distribution thereof,
such sale, rental or distribution shall be deemed
an exclu31ve dedication to such use; and when-
ever such waters so dedicated shall have once
been sold, rented or distributed to any person
who has settled upon or improved land for agri-
cultural purposes with the view of receiving
the benefit of such water under such dedication,

such person, his heirs, executors, administrators, =

successors or assigns, shall not thereafter,
without his consent, be deprived of the annual
use of the same, when needed for domestic pur-
poses, or to irrigate the land so settled upon or
\ _ improved, upon payment therefor, and compliance
' with such equitable terms and conditions as to
the quantity used and times of use, as may be
prescribed by law," (Emphasis added)

‘Provisions similar to this are also given in I.‘C..42-914°
In both of these sections it is expressly provided that
the waters now claimed by the Applicant herein have been
exclusively dedicated toruse for agricultural purposes.
Therefore, we would suggest that any change in the nature
of use from agricultﬁral purposes must come under a new
approgriatioe. .

We would further point out that these sectlons

provide that the user or consumer may not be deprived of

their annual Weter usage, "when needed for domestic pur-

poses, or to irrigate the lands so settled upon or improved,f '

" Nowhere does it give the users a

upon payment therefor.
right to require that the water companies continue to
provide water for uses other than agricultural or domestic

use. Therefore, we would submit that the Georgetown Cenal

in,may refuse to supply water to the Applicant herein,

PROTESTANTS' BRIEF
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domestic purposes,

We have only been able to locate one Idaho'éaéel_ff

by the Idaho court, In Zezi v. Lightfoot, 57 Idaho 707,

68 P2d 50 (1937), the court found that the user of water

who had previously been applying it to mining purpoées

of use from one kind of mining use to another kind of mining

use, The court stated at 57 Idaho 712 as follows:

"Furthermore, article 15, section 3 of the
State Constitution declares as one generic
division, the use of water for mining, or
milling purposes connected with mining, and
the debates in the Constitutional Convention,
volume 2, pages 1127-1129, 1157, 1166-1176,
and 1351, emphasize and make clear that the
change from one kind of mining, or use in
mining to another, or from one place to
another in such connection, does not invali-
date an appropriation for mining purposes

as contended for by respondents and all of
the application, of the Noble waters at
whatever times and whatever quantities used,
was for mining "purposes." (Kinney,
Irrigation & Water Rights, 2d ed.,, vol, 2,
p. 1198, sec. 694; p. 1526, sec. 867.)

use mentioned in Article XV, Section 3, of the State
Constitution, Similarly, we would agree that, uqdef
Article XV, Section 4, and I; C. 42-9;4, the Applicant‘»
herein may change its nature of use from one type of
agricultural use to another type of agricultural use,
provided this does not result in injury to other appro;

priators, But, the Applicant does not have the power Qr

8 - PROTESTANTS' BRIEF

unless it continues to use said water for agriéuituralﬁét;lj,;,w_

in which the change in the nature of use has been approved ?z :f  

did not lose his appropriation merely by changing the manné£, 1JM.

We would point out that the above approved change i\ |

was merely a change within one of the generic divisions of - = '




‘nature of use, This statute does:not necessarily méanﬁrha;,;;;é

'the rlght to change the nature of use and keep the prlor w'";ilf“

~abandoned. No one has questioned thevright3of an indivi- "“§~f"

wfor,a filing fee upon”the application ﬂn:a new water right'

\;resultlng £rom the change in the nature of use,

ﬂ(Supp. 1973) prov1des in part-

the right as a mere "user" or "consumer" to: change itsf’*

‘nature of use from the agrlcultural d1v1sion of use. to“ﬁ“f

o
; FRE -

the completely separate industrial division of use.
Your Applicant has made reference to I C.vwf_‘lh
42 221(b) (Supp. 1973), which prov1des for a fee to beiﬁd"'

paid for the filing of an application for a .cha‘ng’e*i'n:‘,the‘

water rlghts is approved by the leglslature We are of the
p031t10n that the nature of use may be changed but to do
this it is requlred that a new permit be 1ssued for a new

water right and the old water right‘and_priority'date be

PE

dual or corporation to apply for a change incthefnature off\;
, s
use, when a new water right and prlorlty date is sought.

Therefore it was natural_for the’legislature to provide

It should also be noted that I C 42 222(2)

f"All rlghts to the use of water acquired under
this chapter or otherwise shall be lost and
forfeited by a failure for the term of five
(5) years to apply it to the beneficial use
for which it was appropriated and when any
right to the use of water shall be lost
through non-use or forfeiture such rights
to such water shall revert to the state and
be again subJect to appropriation under. thlS
chapter." (Empha31s added) \
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~¥;shall result in a forfeiture

’old water right is either. eventually forfeited or abandoned

I1f the Applicant de31res to change its. nature of ‘use. from

for a new water right with its accompanying later priority“

‘.propqaed, then it would;be arbitrarily’expandinthhe f

10 - PROTESTANTS' BRIEF

We would submit to the Department that the
Applicant s water rights herein are limited to Article XV
Section 4 of the Idaho Constitution and I C 42 914
Under these sections its rights,to-thesuse Qf wateryare;ewfﬁ

limited exclusively to agricultural and5dbmestic,purposes,‘_’

'agricultural to 1ndustrial it may do s0 only by applying

date_° CIf the Department should grant to the Applicant theiyx

rlght to change its nature of use in the manner 1t has now?

Applicant's rights beyond those limitations expresslyagiven

- in the Constitution and statutes of thé.StatéﬁSf?idahprr‘

7

Respectfully Submitted,

Attorney for the Protestants

.

It would appear that the legls-n.
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THE NEWS-EXAMI

MONTPELIER, IDAHO

SEP16 1974

Bepartment of Water Resources -

Eastern. District Officg-

AFFIDAVIT OF PUBLICATION

STATE OF IDAHO, )

County of Bear Lake, ) 5

W. Jerome Taylor

.............
-----------------------------------------------------------------------

being first duly sworn, deposes and says he is
Ptlblisner and IForeman of the News-
Examiner; that the said News-Examiner is a
weekly newspaper published at Montpelier,
County of Bear Lake, State of Idaho, of
general circulation in said County and State.
That the notice attached was published in
the said News-Examiner, and not in a
supplement, for

------------------------------------------------

successive weeks, commencing with the issue

dated ... August 22 , 19, Th
and ending with the issue
August 29 19 Th
Pubhsher ard Foreman

. v.gn;.‘.,...u RN

Ne IICF 9F :5" P
HANGE OF WATER,-RIGHT
o ‘Ne. T1-0290

Notlce is hereby given that Agr
-cultural Products Corporatlon he
ing: shares .in - Georgetown’ Trrig
tion: Company, Georgetown, Idaho,

Water Resources for ‘a change’in

Creek tributary to Bear. River.
The right sought to be changed 18-

town Irrigation Company - in : case’
of Utah Power & Light Company
- vs. - The Last Chance Canal COm-
pany, ‘et al, dated July.14; 1920:in;
U.-S. Dlstrlct Court, D1str1ct_~._:.of;
Idaho, Bear Lake County and
recorded as follows: =i -
~Amount: 70 cfe. - -
- Pricrity: May 1, 1881
~Decreed: point of dwersn :
‘f;ﬁ, -SE¥4NE%,. Sec..4; T. 118,
44E SW%SE%, Sec 32 'lj,;

IIS R 43E Sec 5
& 19, T. 11S; 44E, ':B-:-. :
‘;;.The Water is used t, i
- 3,500 acres. . v

R. 4E, using only 2.08 ofs and the

ue’ to be used by Georgetowr Irr;;_
gation Company users at the'.

manufacturmg purposes’ within’ the:
: 814, Sec. 24, N, Sec 25 T IOS
R 44E B.M. :

| Idaho Department of Water ‘Re-
" sources, .1515. meoln Road Idaho
i Falls, Idaho 83401 on or /
September 9,.1974."
LR KEITH HIGGINSON

“ ‘Director < ;
Pubhshed in' The- News-Exam1
er, ‘Montpelier,’ -Idaho - on’ i

‘has applied to the Department of:{

the point of diversion and place of |
use of the waters of Georgetown'|

‘evidenced by decree ' to George-,

70 BE CHANGED ' AS FOLLOWS|
‘The water will be diverted W1th-»j
in the SE%SW%, Sec. 35, T.:108,}

remamder of the right will contin- {

old |
‘points. The water will -be. used for .?

m—

“Any - protest agamst approval of'
4 ‘the ‘above proposed change of wa- |
ter right must be filed, with® ,,the's;

22'and Augost 2, 107
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/ B = o Commencing at a point 1566 feet E and 3419 feet 8 of the NW corner of
/*h T ‘ - Section 6, T 11 S, R 44 EBM, running thence S 387 W 243'; thence N 86

N W 130'; thence S 50°45' W 435'; thence S 15°30' W 130'; thence E 610';
¢‘ N SR thence N 578' to the place of beyinning, containing 5.12 acres, of 1and,

i o T . more or less. Melvin Clark Property (cont):

T-1318 - | '
Also commencing at a point 3 chains E from the NW corner of the
Sitd of the SWE of said Section 66 and running thence S 26° E 6
chains and 92 links; thence S 64% IV 1.34 chains to head of ditchy
. thence NV, meandering along said ditch 3.66 chains; thence N. 4.85
jf¢ chainsy thence E 1.50 chains, more or less to place of beginning, and
‘ containing lacre and. 143 square rods, more or less.
"T-1319 =
Also commencing 6 vods W from the NE corner of the SE} of the S
of sald Section & and running thence W along Covernment line 34 :
chains; thence S 269 E £ chainsy thence © with variation Northward @
< to a point within 4 chains from starting point; thence N 43925' E
4 chains to place of beginning, contain;ng 18 acres, more or 1005. o
T-1290 ;
_ Also commencing at a point 6 rods VY from the NE corner of the SEX of;
B S . theS#% of said Section 6 and running thence W along Covernment. line L
AR ' ' 74 rods;.thence North 40 rods; thence § 620 [ 541'; thence 5 57°15¢ ,T-j
E 833", more or less, to place of beginning, containing 9% acres,
more Or less.

E; .. Solum Property:8&

oo R ~ Russell Solun ¢rogerty:

, R R "The 'southeast quarter of the Northwest cuarter; also Lot No. 3
‘ e B - . of Section 6, Township 11, South, Range 44 East of Eoise
ieridian; contzining f1.41 scres of land. Together with 34
o shares of capitzl (water) st _Geargetewn Irrigation Company,. .
T a ¢orp., and ditch znd ditch rights.

S Mso, the following described property:. - L
The northeast quarter of the Southwest gquarter of Section 6, Town~ - -
ship 11 South, Range 44 East, Eoise leridian in Idzho, BRSO
SAVING AMND ESCEPTIING therefrom the following described land, to-wite
Commencing at a point & rods West frcm the lNortheast corner of s
the Southe2st Quarter of the Southwest quarter of Section 6, Towm= ..
ship 11 South, Range 44 East, Boise Meridian in Idahoj running

S o : thence West along Government line 74 rodsj thence North 40 rods;
%,{T{" T ‘thence South 620 E, 541 feetj thence South 57°15' E. 233 feet, more .
. - . or less, to the place of teginning.

<

%
Te
.“
PN

3

N

!

.

Frank Bartschi Proverty:

. -
apty 1’ Bkt

LR T T
v AR A
- Lo GRS

70 acres in Section 31, T 10 S., R 44 E., Bear Lake County,
Idaho, described as follo"s'
RO v Commencing at a point at the southeast corner - of SW* of -
PREER R ’ Section 31 in Township 10, South of Range 44 Ecst and running
ER : thence tast 660 f{eety thenue nokth 300 46,7200 feety thence |

= : wast 600 660 feety thence south 90° 46,400 feet to the place
of beglinning and conta invng 70 acres.
130 acres in Section 35, T 1C 3., R. 43 E., Bear Lake County,vv
Idsho, descritced as follows: , i
Commencing at a point 2t the southwest corner of the ng of
~ - Section 36 in Township 10, South of Range 43 E¢st and running
b SR o thence. north 1320 feats thence east 90° 1970 feet; thence
o . north 9C° 33bo feety thence enst 909 AAO feet; thence
’ i _ | south G0° 45,700 feet; thence west 900 2640 feet to the

[ o ~ place of begxnning and containing 130 acress
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P' ) ARV N f“A,'ﬂ' W'}qu;} 2 o K-NfTQ T AAR TN At e e N“
BN SRR O WG R Y5 CPUR IR S C P DR P 0 RS ST IR S P L SRR ST H VA TCIS k) BRCh N Jnd

Town hip Il South Range 43 Ea t of Boise Meridian; R

" Lots 4 and 5 in Section 6, Township 11 South, Range '

44 East of Boise MCridian- and Lots 1 and 2 in Section -

1, Township 11 South, Range 43 East of Boise Meridian,n;;ub*‘
containing 179 85 acres of land, more or 1055. PRI

o

‘layne Clark Properiy'

PN —4327 - Beglnning at a poznt 434 rcet North and
10194 feet North, 63945' East from the corner of :

~ . %, Sections 5, 6, 7 and 8, Township 11 South, Range. -

: " 44 East, Boise Meridian, running thence qouth

o 7 = 63%5"* west 1,014 feet, more or less, to the . -

G g AT 0 Nertheasy corner of Clinton Hayes lands thegce -J;tf‘?;.
e T .7 North 25 15" Vest 597 feety hencn Morth 63°40' .~ T
S e e e East 750 feetj thence South 49°45' East along - e
' : L . the c¢reek 679 feet to the point of beginning L e
S : S Jand containing 12.35 acres of landj no shares of - .
; S - . water are included. S -
.: . . e . ‘ ) ‘\'. SRS A-{ClV n Cl:r}r Drov)err Y Do ;",',: :
i oL e - COm%nﬂClnq at 2 Poinu 3 chains W f:om NE corhor of !
SR o ° . ¢he SI% o SV Section H, T 11 5, 1 44 E7W, and running N
Crentte o7 T " thence W31 chalns- thence § 53°25' ¥ 13.79 chainsy thence
LA .. . 7 -5 269 E 7.60 chainsj thence ¥ R3°95' E 12.79 cheinsy thence
e e -5 26 E 10.10 chains; thence N #°%20' E 20,96 chalnsj thence
e .. N 28%35' E 6.60. chains to place of beginning, containing .
e aweL i . - 4,57 acres of land, mora or less, Save and except therfrom the
oo e D twe {2) following deocrlbed portions thereof, to-wity

*% w070 Commencing 2t a point 6 rods i from the MNE corner of‘the‘SEé of,
e oo el Simoof Seetion 6,.T 11 S, R 44 E2V,. compass varlation 18" E and..
e el ... 'running thence W along thp Government survey 34 chairsj thence
... .. 7 78 280% E 1 chainsy thence E with a variation lorthward to a point -f
s . .Y -+ & chains S 43925' ¥ from the starting point; thence N 43°25' E 4. vi
o L S chains to the place of beginning, containina 17 acres, more or
§ ' " : ‘ - less, and commencing at.a point 24 chains ¥ from NE corner of
LA S : o . o Shu of S'% of Section &6, T 11 S5, R 44 EZ, and runaing thence
AR Lo _ .5 53925 ¥ 13.79 chains; thence S 26° [ 7.303 thonce M 53°z3' E ¢
L VN o ' 1 79 chains, thence N 26° 7.540 Chﬁln» to tihe place of begiwning.'
e P CONmencan at NE corncr of SEX of S¥ of Sectlon 6, T 11 S, H 44 fﬁ
: S e Eais. {h ngrqc‘town’ Rear lake r‘ou"lty, State of I(.-’“ho, COmp
S o oo variction 14° E, runnina thencé & along Government line 3 Cualn° ]
T o thence S 43025' ¥ 10 chains and 73 linksi thence S 680201 W 20 i,
: chin3 and 94 links: thenen & 24% F 11 ¢hnins and 33 links: MR
R thenece ¥ A%930°" E 16 chains 45 linksi thence I 26% W 62 linksy &
e : - thence N 549 E 16 chains and 49O links; thence N 250.w 11 chains.
T o and 52 links, more or loss to thas pcint of hﬂq'nnlng and con~ ..
. » : : : tainina 29 7/1x7 scras of land, morg o lastg. .
b . ‘ ’ S =171 . S ' R
Section 4 Twp. 11 ?., v, 44 E,, Frac, Lot & as follows:
37.°% Acres inoroximatelv _ : '
0 ' Commince 1% N7 cormar Lot = theaca § 40

~

N

ca B 17 rod :ﬁb

*hanes A0 radee ihangs BO7T corroe of
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© TR A STATE OF IDAHO
. «f-x,'\}[ﬁ@g
o g ot M . DEPARTMENT OF WATER ADMINISTRATION
?Rﬁmm,mﬁmﬁ L : - L E
o E POWER OF ATTORNEY S B
The undersigned holder (s) of Permit (Application) No,  11-0230 __of the

Department of Water Admmlstratmn of the State of Idaho hereby nominates
35 West Center

Wallace M. Transtrum . whose address is Soda Springs, Idaho 83276 ,
as attorney-in-fact, with full authority to act for and on behalf of the undersigned in all

- matters pertaining to the above numbered permit or application. Such acts shall include,
| buf not be limited to, the filing of application, receiving of all notices, the signing and .
filing of applications for extension of time and for amendment of said Permit, and the W
submigsion of proofs of completion of works and beneficial use of water.
oo
GRICULTURAL PR

By: Dean F. Cowley
Vice-President

Dated this day of | September , 1974,

RPORATION

STATE OF IDAHO ) o |
) ss ' | S
County carirou )

On this___/ g day of September | 1974, personally - :
appeared before me the signer (s) of the above instrument, who duly acknowledgéd to me

_that he (she) (they) executed the same, | | S

Notary Public

My Commission expires: T

”40‘4‘;/ e Mimﬁﬁmw
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Janwary 7, 1976
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|_Be: Application for Transfer of Water |
\ Right No. 11-0280

| A cultural Products Corporation
. eorgetown,
ho 83239

—Gentlemen:

i closed herewith 18 & copy of your Application for -T'.ranafer‘No. 11-0290 which
8 been DENIED. Also enclosed is a copy of the Memorandum Decision.

| X you have any questions regarding this matter, please contact us,
%ncarely.

/

| BOBBY D, FLEENOR
| Chief, Water Rights

‘BDF:DR
Enclosures

cc: Mr. Wallace M., Transtrum
'5 Mr. Floyd Clark

Georgetown Irrigation Company | Migﬁgﬁz Mw |

Mr. Russell D. Stoker, Watermaster
"Enc: Copy of Memorandum Decision




‘February 20, 1975

||Wallace M. Transtrum
35 West Center
Soda Springs, ID 83276

Dear Mr. Transtrum:

[] Enclosed are the certified coples, as requested by your secretary, of Application

for Transfer No. 11-0290 and the Memorandum Decision and Order issued on this appli&
cation.

The fee for thaese certified coples is $5.00, whdch you may remit to this office at.
your earliest convenience.

Sincerely,

Jan Grover
Secretary

Jé
Enclosure

:m%&

Buws

L)
It
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Mr. Kent Foster .

Holden, Holden, Kidwell, Hahn & Crap

Box 129
Idaho Falls, Idaho 83401

Dear Mr. Foster:

' e
Enclosed please find copy of Transfer #166411}—02é§>under the name of

LY
U

At

Agricultural Products Corporation/Georgetown Irrigation Company.

The charge for the éopy is

at your convenience.
Sincerely,

Marcia L. Brown
Records Supervisor
] .
mlb
-Enc.

I8

3

.Please advise if we can be of further assistance.

$1.25 per billing attached. Rlease remit

i

|




FROM

TO

SUBJECT

r:'*)'] = .
;
ey - g B T
L N . |NT»EVR-DE PARTMENTV MEMO — ]
: 2 " DATE 1o 97 ”’, .
Ron . {uxy 23,‘1926
‘Bob Fleenor = . , | : ’ . w }

I

No. 11-7063 Agricultural,PfoductS'Corpdration

On June 26, 1975, you wrote to Wallace Transtrum, Attorney for

Ag Products, requesting a copy of the petition appealing the
Department's decision on Application for Transfer No. 11-0290.
Has there been any further correspondence with Ag Products durlng

the last year? - ‘
TR T s
e W e
}JQ - “fu B Meds f} i;
: . N .25
SUL |

Deparﬁnantof&ﬁshn'ié%ourcaé" ‘

'; , SIGNATURE
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] : ) 1980 OPINION NO. 77

/l

IN THE SUPREME COURT OF THE STATE OF IDAHO 57
| - " ., No. 12938 |

! IN THE MATTER OF THE APPLICATION
\ ‘ o woa AND PROTEST AGAINST APPLI-

1 _FOR_TRANSFER OF WATER RIGHT
» " 11- O,QQJEN THE NAME OF AGRI-
] , CUT "PRODUCTS CORPORATION.-

Pocatello, September Term,
1979

)
)
)
)
;
| S BEKER INDUSTRIES INCORPORATED, ) | o
.|+ formerly AGRICULTURAL PRODUCTS ~§ Filed:  April 18, 1980
)
)
)
)
)
)
)

CORPORATION SR
' ‘ ‘R. H. Young, Clerk S
Applicants-Appellants e : ‘

'v; ;
| _GEORGETOWN IRRIGATiON DISTRICT.,

Protestant Respondents )

B - Appeal from the District Court of the Sixth Judicial
R Districg State of Idaho Bear Lake County. Hon Francis J.
‘RaSmussen, District Judge. ; | |
| Appeal:from summary judgment dismissing an appeal of
Beker Industnies, Inc. from a decision of the director of,the‘
F Idaho Department‘of Water Resources Judgment affirmed

A. Bruce Larson of Transtrum & Budge Soda Springs,
for applicants- appellants .

Kent W. Foster, of Holden, Holden Kidwell Hahn &
Crapo,' Idaho Falls, for respondent

McFADDEN J. | | |
This is an appeal”from a summary judgment of the‘ ' HL[_D‘“‘V

Ldistrict court dismissing applicant-appellant Beker Industries v, 1_ o f
(Beker 8) appeal from a ruling of the director of the Department . |

" of Water Resources dismissing Beker s application for transfer of
the point of diversion,‘and place and nature of use_of its water

. right, | | | | f‘

| : The principal issue before the court in this appeal is o
whether the Director’ of the Department of Water Resources has the o
statutory authority to approve an application by a holder of a

water right»to change the use of that water right from agri-

culture to manufacturing.




(‘;'J)

B ilintintieiie it i . .
oo ’ ” ; e

'Protestant- respondent Georgetown Irrigation District

- (GID) 1s entitled to divert up to 70 cubic feet per second (cfs)
of water from Georgetown Creek between April and October for
irrigation. 1t obtained rights to this water by decree of the
federal district court for the district of Idaho in Utah Power &
Light Co v. Last Chance Canal Co., (known as the'"Dietrich

. Decree"), July 14, 1920. |

In the mid 1950 8 Central Farmers, Inc. acquired real
property in Georgetown Canyon which included 104 shares of stock ......

in GID Subsequently these shares of stock and apparently the p ﬁm'_"}d*pfiff,ﬁ'“,

real property as well were transferred to El Paso Products Co

j;gf ‘and then to Agricultural Products Company, which later merged
e with Beker Industrles The surv1v1ng corporation is applicant-'

appellant Beker Industries (Beker) : ", , ‘ @x

,;3f'\ . Because ‘Beker- wishes to produce elemental phosphorous

in Georgetown Canyon, it petitioned the Department of Water o
Resources (DOWR) , on August 2 1974 to allow it to make a change
in point of diversion place of use, and in nature of use of the_
waterlrepresented'byiits l04,shares of stock«in GID The change
in”place'of’use was toﬁbe to a place several miles upstream |
from the 1and which the 104 shares of stock had originally been i

R B . KO

used to irrigate, the change in point of diversion was to be to a

o

place some distance upstream" from the first of GID 8 diversion o f,‘%

works, and the change 1n nature of use was to be from agri-

cultural irrigation ‘to manufacturing "'@~:' ST s “?

GID refused to consent to the requested changes andif

”“[ V‘: protested to DOWR | on October 18, 1974, the director of DOWR

held a hearing, at which the parties agreed to submit two issues::‘

K

for resolution before any fact finding by the director g These.

‘were, first, whether GID's consent to the proposed changes in

p01nt of diversion and place of .use was required, and second ’

th

whether, in any case, DOWR had authority to-permit a change in

-2 -

™

- .~ e - p ts* o
5 : 4. » : e ‘-
-'J’ "}‘h\ Tf"""_ig\ ,m e, "Lf . %-n_: Xl ‘h“’*’" "ﬂ * i 5

i’l_/;'




3,

‘the nature of .use of “an established appropriation.:

two {ssues are the essence of this appeal o lqz-“VE“], n

l\‘

¥ ”; On December 26 1974 the director of DOWR issued hisﬁ

memorandum decision in which he held first that Beker 8 pro- -((71j;;sﬁs

S ] S e

posed changes in point of diversion and place of use were not "to

lands which may be. irrigated through the same system," and that

GID's consent to the changes was thus rnquir d,nand second iy hat

l

DOWR was not empowered to permit a chan e in the nature of use of

‘\

the established appropriation

GID/and DOWR;

for a "trial de novos at the district court 1eve1m

e, .
“"’1»

ﬁi

1ed responses to Bekerls appeal Two months latersch filed 77_
A % ) 4,“_-,,, . i £ :
its motion for summary Judgment on the ground that Beker had notfjw-
.j obtained GID 8 consent to change the point of diversion and placeﬁfffﬁj

of use (I C 5 42 108) and on the additional ground that the

Director could not authorize a change in nature of use of the

water.

K%

This motion was supported by reference to the proceedings;;g~5;;

before and briefs submitted to the director of DOWR No‘briefs

i
s

in support of or in opposition to the motion for summary Judgmentj

. \ i o
were filed and no hearing was held by the district cod that this}a

. Rule 83(h) was promulgated on January 1 :1975

wand rescinded effective July 1 1977

Bcth GID and Bekerfsub”fj;fs_
m» mitted briefs to the courtlon the motion to dismiss wh i
'ff_cussed Rule 83(h) 1 i A.ﬂsff;*“ f l{f5? "*f{g;fsgfl Wl
The district cod&t entered an order stating that theff“

matter was before it on GID 8- motion for summary jUdgment andh”“' A

»

';.,,»

1 At oral argument GID conceded that I R C P 83(h) was
not applicable to: this caseh;.‘us”

-3

i



rits o

&,

v 3

t.relief from the order,

. = * !

Ton“and to have it set dside

A !
JNIY ¥
e s g
e

Sl

FHERR R e
. N

g

version

es

s .

- ~ 7
N TAMIEN
A
USRI




I

L‘|>

t:ﬁfﬂpictionary Sth ed 1979 p 649 On- such a hearing the court

zg;gwhen there is no genuine issue as to any material fact

e I
'requested change in the nature of the use of water.

‘“'reflects that appellant

”‘u.sar‘ln "‘ ’ . 1} i

N

to perféct such an appeal, aﬁ'&*‘fs‘tate,s , “Isluch an appeal ‘shall

{1*fbe heard and determined de novo. The térm;"de:noyo”‘generallyg"f

‘@ v‘

7?fmeans d new hearing or a hearing for the second time, contem-- '

!
plating an entire trial in the same manner in which the matter

”w,ﬁ was heard and a review of previous hearing Black s Law

X

lf?;hears the matter as a court of original and not appellate

_ / )
Jurisdiction Collier "Wallis V. Astor 70 P Zd l7l 173

\ ,,«

(Cal 1937) A moviig party is entitled to a motion for

. (
'summary Judgment when there is no genuine issue as to any

material fact I R‘C P\ 56(c) e All the rules of CiVil procedure_

, .

”aﬁﬁiapply uniformly in the district court in all actions, proceedings:

J\.\ N
P

;f;and ppeals of a civil nature I R C P‘ l(a) Therefore, on,

.'fappeal from the magistrate s court to the district court a

i
motion for summary Judgment is applicable on trial de novo

VY:MYribar V. Fitzpatrick }87dldaho 366 373’“393kp .2d 588 591

l

and e so hold "\ dh:fﬂ_] e

| ' In conSidering Lhe merits of this appeal the essen-
f‘

tial issue to be resolved is whether the director of DOWR has
h

:_,sbeen granted the authority to approve an application for a

The record
h e

J

“ ight to. the use of the water was by

- : ,k — : -
2 Other. prior appropriation Jurisdictions have recognized a

© common law. right to change the nature of use of water without
"losing one's appropriation date. See Ramelli v. Irish, 31 P.
+41 (Cal. '1892); Gallagher v. Montecito Valley Water Co., 35-

- P, 770 (Cal.: 1894), Seven Lakes Reservoir Co. v. New Loveland

- and Greeley Irrig. and Land'Co., 93 P. 485 (Colo 1907);

.- Power.v. Switzer, 55 P. 32 (Mont. 1898); In re Water Rights
-in" Alpowa Creek, 224 P. 29 (Wash. 1924), 2 Kinney on Irrigation

and Water Rights, 2d ed. §§.869-73 +(1912). This court has
never had to consider this issue, nor is such an issue presented

in this case. 'Herein we address only the issue of whether

the DOWR has the authority to grant the requested change in
nature of use,

Lf(l964), I R C P 56(c) 1“The same reasoning Should apply to an S

| appeal from a ruling of the Director of DOWR to the district court

A




_ o | . 3 <
- reason of ownership of 104 shares of stock of respondent GID.

';fThe recordwalso discloses fthat respondent GID was decreed its. -
’Awater right»in‘thefcase owatah Power‘&;Light Company. v. The
wLast Chance Canal”Company. et al., dated July 14, 1920, in the
United”States District Court the so-called ”DeitriCh Decree."
Appellant by its petition before the DOWR stated that it
.desired to change its place .of use and to |
| "change from agricultural use tgﬂmanu- i o
. facturing to facilitate the operation of an "+
’\7elemental phosphorus producing plant. This -

application requests a change in the’ natufe
of use from irrigation to manufacturing.

S

,’The DOWR denied the petition on the ba51s that lt dld not have
the power to grant a change in nature of use. The dlstrictrf»

@}ﬁd’ v" N 1‘(;“court did not discuss this issue. (District court order of .

o . | Februarydl4,;l928,‘C.T. p._32)5- Weﬂagreeuthat the DO%R dld not e

»
have the“ppwer and’the'respondent is‘entitled'tO‘a Judgment as a
matter;of'lawg Because the answer to the question of/author-
ity is 80 resolved, we. need not address the question of whether
the proposed changes in pOlnt of diversion and place of use

: were to places within GID' Swsystem It appears from the

‘\__“ oL o | record that the only purpose. for these changes was . to produce

~elemental phosphorus

.3 It is to be noted that in the title of this appeal, respondent-
‘has been referred to as Georgetown Irrigation: District, although
~ appellant in its petition for appeal in the district- court alleged
respondent was an irrigation company, which appellant "is informed
~ and believes 1s a corporation” organ%zed under the laws of the '
. State of Idaho." 'This allegation in the petition was admitted by

the response to the-petition filed by respondent and the response
of the director of DOWR. ‘ .

‘”4 The petition referred to the fact that the recorded point of
diversion was in the SE 1/4 NE 1/4°Sec. 4, Twp. 11S R. 44 E.B.M.

 Bear Lake Co., and that additional points of diversion are SW 1/

- SE 1/4 Sec. 32 T. 10 S. .R. 44 E "The points of diversion -

~ are as changed by the approved transfer dated 7/15/1971 "

-5 "The facts that the plaintiff petitioner herein, the stock-
holder user, desires to change the point of diversion and had
not obtained the consent of corporation owner, and in fact the
corporation owner refuses to give consent to said change
of point of diversion, fully determines this cause of action."
District Court Order of February 14, 1978,

Ry e gy
ﬁm“”ﬂfﬁ"i:,;?




oW

Beker requested the changes pursuant to I;C. § 42-108

and 222(1), the same sections relied upon by the DOWR in render-
ying its decislon in this case. These sections speak to power to o
grant changes in place of use and point of diversion,%but not

the nature of use. There is no specific language allowing the

director of DOWR to .approve change in nature of use. The stat-

'utes in question were repealed and reenacted in 1969. 1969

'Sess. Laws, ch. 303, p. 905-909. 1In the original version of the
Jbill language specifically allowing for a change in the nature B

'of uge of water was included Before passage the bill was
amended twice. In the thlrd and final verSLOn the legislature
struck the 1anguage prOViding for the change in the nature. of
-gu By addressing the duestion directly and ellmlnating the
prouision in ‘the amendment this court cannot: 1nterpret thls
legislative actlon in any other manner than to say that it is'
not the intent of the legislature to give the DOWR the authority
to grant a change in nature of use or allow an individual to.
‘ ‘make it without the possibility of abandonment. '
In addition, during the 1978 1egislative sessxon‘ , é
House Concurrent Resolution no. 48 was passed stating that water l
users should be allowed to change the nature of use of their own
f‘water rights and that I.C. § 42-222 should be amended to allow
such changes Also adopted was 1.C. § 42-1736A which states
that it is the legislative intent in the public interest that
HhQ.R. 48 be recognized as the guide for the state water plan.
However, I.C. § 42-222 was not,amended. Without‘such revisions,
there’are no provisions authorizing the DOWR to approve a change
.in the nature of use. An administrative agency like the DOWR has

only such powers as the statute or ordinance confers.. Idaho

Const. art 15§ 7; I.C. § 42-1734, 1736; 1 Am.Jur.2d § 69, p.

B
: v

vt
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865. See also Peters v. Hobby, 349 U.S. 331, 345, 99 L.Ed. 1129,
1140-41, 75 §.Ct. 790, 797 (1955).
“ As the gbpellant correctly points out, references to a
\éhangé in the nature of use in I.?. § 42-221 ;roviding for
filing fees and I;C.‘§ 42-222(3) providing appeal proéedﬁres
remained at tﬁé time of thié éction. The fact that the refér-'
~ences in these}sections existed is not definitive. As the : . h :
diréctor of DOWR stated in his'memorandum opinion, the remainiﬁgv’,
feferenéks appear to be an$oversightwin omission. This interére- i
tation is supported by the fact that in‘1978, durihg the same
legisiativg session that i.C. § 42-1736A was passed, the legis-
lature}remoﬁed.the reference tphchange in the’nature of use from!ﬁ
1.C. § 42-221. 1978 Sess. Laws ch. 143, b.iséat The remaining
reference exists in § 42-222(3).6 | |
| | in'light of the md;e definitive action of the legis-
lature outiineq above, we cannot rely on a passing reference i
“in § 42-222(3)%fof authorit& to aliow the change in the nature
of use requested he;e. -While it may not make sense to give ?
the DOWR authority to grant changes in place.of use and point
of diversion while not giving them power to grant such changes
iﬁ the nature of use, wé leave that incongruity to the legis-
lature to remedy if they see fit. Until the current statutory
provisions are amended there is no'author?ﬁy to grant a change
in nature of use of water. |
| 'We have examined the cases cited by appellant in
J\ supporﬁ of its claim that‘the'bOWR was authorized to change the

- nature of QSe of water and find them unpersuasive in light of the

(s
W

above legislative actions. In Hard v. Boise City Irrig. and Landxhiw

6 There is also a refe

. rence ;
in § 42-211. This sect to a change in the nature of use

] ion was originally enacted in 1
- i?t%967ﬁ the legislature replaced it with totally ngw gggéisions
! iug it was called an amendment. It refers to changes in

- permits and seems by its history to be part of I.C. §§ 42-205-~

210. It does not apply to th .
acquired by decree,pgoz permig.instant;case as the water right was

TN ety
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Co., 9 Idaho 589, 76 P. 331 (1904), the court only addressed the
question of whether a change in place of use of water could be
made. The court, however, quoted two cases, one federal and one
California, which allowed changes in nature of use of water (9
Idaho at 598). As this language was unnecessary for the resolution
of thisscase, we find it unpersuagive. 1In Washington State Sugar

i’

Co. v. Goodrich, 27 Idaho 26, 147 P. 1073 (1915), the court ;

denied the change requested because the change was from non-
consumptive to_coﬁéumptive_use and would injure the water rights
of other appropriators, The court,htherefore, did not address

| the specific issue presented here. Finally,*in Zezi v. Lighte .

foot, 57 Idaho 707, 68 P.2d 50 (1937), the only change made was
from one type of mining to another. There is a distlnction

between a change from one generlc use to another as requested

shemeeeiesnid . aona.

here (agriculture to manufacturlng) versus a change within a

" category of use in 11ght of the fact that the Idaho Constltution

1 | grants a priority of appropriation based on the nature of use.
=i | (Art. 15, § 3) The change here would lower the priority of the
u. appellant for appropriation where the change in Zezi did not.

There are no cases in Idaho where a change from one type of use

| to another has been upheld.
‘ Therefore, DOWR was without authority to authorize a
change in the nature of the use and therefore there are no fact-

ual issues in dispute. We decline, to address the other iésues

raised by the appellant and affirm the district court's granting
of the motion for summary Judgment Costs to Respondent.

DONALDSON, C.J., SHEPARD, BAKES and BISTLINE, JJ.,

1

concur.
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‘NOTICRIDP: EROPOSEDCNANGE
OF WATER RIGHT

NO. 11-0290/1664
Notice is . hereby . given that

| Georgetown Irrigation Company of

Georgetown, Idaho has applied to
the Department of Water Admini-
stration for a change of point of
diversion of the waters of George-
town Creek, tributary to Bear

River. _
The right sought to be changed is
evidenced by Decree to George-
town Irrigation Company in Case
of Utah Power & Light Company
vs. the Last Chance Canal Com-
pany and is recorded as follows.
Amount: 70 c.f.8. Priority: May
1, 1881, Point of Diversion: Corner
common to Sec. 5, 6, 7 and 8, or T.
118, R. 4 E, B. M,, Bear Lake
County. - The water is used for
irrigation purposes within Sections
1, 11, 12, 13, 14 and 24, T. 11 8,
R. 43 E, and Sections 5, 6, 7, 8, 18
and 19, T, 11 S, R. 4 E, B, M.
| TO BE CHANGED AS FOLLOWS
{ Point of Diversion: SE14NE,, Sec.
4, T.11 S, R. 4 E, and SW4SE1,,
Sec, 32; T. 10 S, R. 4 E, B, M.
Any protests against approval of
the proposed change of water right
application must ‘be filed with the
Department of Water Administra-
tion on. or before May 17, 1971.

R. KEITH HIGGINSON
Director '
Published in The News-Examiner, |
Montpelier, Idaho on April 29, 1971|
and May 6, 1971, ‘
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Attorneys for A ppellant-hpplicant
e 240- 8. Main-P,0O. Box 833

syw-8oda Springs, Idaho ' 83276
'EkTelephonez (208) 547-3944

By IN TIIL MATTER OF THE APPLIC\TION ')'- o
'}'FOR -AND 'PROTEST' AGAINST APPLICATION) _' sy
' FOR TRANSFER OR' WATER RIGHT!NO., 11-) -
-;0290 IN 'l‘KE NAMETOF AGRICULTURAL -

,‘NOTIuE or
y

. c.LORGL'row:: mnmzvrxon DI“TRICT, :

.'-. n\_-‘-

]

R

) 'rm: ABOVﬁ-“«AMI"D RESPOJOL‘NTS,

The appellant roquests the followingﬁdocumentn to be
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,n

orporation.. ',tf ~fv  g

(b.) Prot st by

}ﬂﬁ]c.) Mgmorandun Dccision of tho

Coar .,

Vof the atate of Idaho.,“.;

4._ I certify
Vot a plicablc.

(b ) uot '

pursuant
. : “."’

) ;/a/Wnllaée ] o Transtrdm S
“.Trangtrum & Budge, Chartered -

vAAppeal, postage prepaid,Ato'

e

Kent . H. Foster Hon. Wayne Yidwell

nolden, noldcn, Kidwell, IR Attorncy General of
*Hahn &'Crapo; .. the
P.Os Bo“.129%"”” Stntonouse ;w?

83401 "Boise, Idahow

Idaho Palls Idaho

/a/Hallace M. Tranatran

Transtrum & Budge, Chartered




I THE MATTER OFWTHE APPLICATION

AGRICULTURAL FPRODUCTS .CORPORATION.

}appllcation Lo the'Department of Water Resources forﬁtransfer

and set'forth;in Idaho Code 42 108.1 A portion of that sectio

4“))

REBEIVED
FEO 16 1978

e o Oowgfgéth!Water Rosources

IN THL DISTRICT COURT OP THP IXTH JUDICIAL DISTRICT OF THE

FOR AND DPROTESTS AGAINST
APPLICATION FOR TRANSFER OF WATER
RIGHT NO. 11-0290 IN THE NAME OF

- Case #2796

ORDER

e | oea

“ This matter’is before the Court on a’ motion'for:gummary:
Judgment.‘

lt appears to the Court. tlat ‘the plainLiEf 8 herein made .,.}

‘ '.('lv N

N

frequire the:owner of stock in an irrigation company to obtaxn

.

 Lhe wrltten consent of the corporatlon to change the p01nt of

dlvors1on. ‘ "f‘%‘ ‘ SR - .

PR 3 I3

:In this case,vthe corporatlon respondlng to tne applicatzo'

tfor changejof the point of diversion has refused to give consent

Ties "\ RN

to the tran Eer.“ L | o S
| Tho polnts which control in thle situation are set out in
the casegofeJohnston:vs,uPleaaant Valleyzlrrigation,Commany, _;ﬁq |

'Ltd.,_ Idaho 139,,204 P“d 434, in which. the court stated that ‘

' ',n-F-

v, tar o e

‘a traaner of point ‘of dlverslon without the conqent of the™

.
v Ar""'

B

did not have any rights in thanging the point of dlver91on, but

&

only had a right to use the water under the direction of 1ho

corporation.

corporation was not possible. The Court stated that the stockholdg;

L
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ﬂ[[ It is apparent to the Court on’ reading this case and otherf

-v‘
f

cases that the right to the use of the water veated in the;»

FERI
:

corporation and the rights’of the st0ckholderaare only QXlstant

3

‘/\:

'Ar" Lh

e
P-
0
8
.

o 1n rococniZLng the reqtr1ct10n that tho corporat on can
aullv to tho water usor,vanu Lhu rcasons thereforo the Court

‘ot&LCd, "Thc excr01ec Of/aULh a: riqht can tend to dlsrupt the

unxty of the

:)*r‘

the samc wao formedv Carrlcc to excess, it would'destroyfthe

Bk

’Lf Lne sLockholder ueer had thu rlqht to change tno p01nt of

diversion without the con cnt of the corporation, the pulpose

‘mﬁé Court Wlll therefoLc not dluCUSS the Leque t Ior change

m'-

of chalacter of use, of*the watcr..A

. .’ l,~.
. o,

howovor, the appllcation evidonreu hat the traannr wuq xn the

natural channel upstream and Lhorefore not withln the system.

i

missed with prejudico.

Eby re ason of the. grant o the coxporatlon fo the stockholder, and

usefulness‘,of Lhe corp01aLLon._ Thua the Court xccoqnl ed that4.,°

I'l‘ 18 nmnm‘z ORDERED Z\uD ADJUDGED that tlus matter is dis~ LT

w~fv DATED this- l4th day of bebruaryq 1978 mwp@f%ﬁ'tfﬁqvq,w

the sLockholder»only haﬁ those rlghts qivenlto him by the corpora ;“”

ice:  Wallace M. Transtrum

3
Nathan W, Higcr/ o .
{ent W. Foster , o :
: !
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