W&%WW 0, 198

lire He Ba Dovlington, tupt,

Winldoks Project,

Us s Buresu of Heclamation,
MV&W@ .

Desr Lys Durlingtong

I note that & net draft of practiocally 110,000
nere~foot has been made wpon the Jwerican falle Reservolr
during the month of Jenusry, In view of present prospects
for & balow novmal rup-off this seems to be rathey heavy
winter usage. Plosse advise as to your plans for operation
of this reservoly during the next fov months,

1 sluo wish thet vou nould arvange oy Jr. /ndercon
to make staf? recdinge et least twice a wesk ab both the
Americay Pslls und Neelsy geging stations during the mriods
whan 1t i imprmetiosble to operute the racording
have bad no veoord whatsoever {or thease stations sings the
surly part of Jmmuery, whon he reported in pathar o indefinite
sanner Lhat averribing wes frosen up. A record of the chavgoe
in gele openings at the imerican Jells dam supplemented by
gtaff resdinge every threo or four days st ouoh station would
be very helpful in determining discharge snd ghould not pluoe an
andue burden upon L re Anderson.

Your early attention to this matter will be very
pmoh sporeciated,

Bincorely yours,

bl e




STATE OF IDAHO
DEPARTMENT OF RECLAMATION WATER DIsTRIGT No. 36

GEORGE N..CARTER, COMMISSIONER
G. CLYDE BALDWIN, DeEPUTY

IDAHO FALLS. IDAHO

H.CoBALDRIDGE, GOVERNOR

February 11, 1930

My, Geos Ny Carter,
Gommissionsr of Heclamsbion,
Bolge, ldaho,

Dear lir, Carter:

finclosed, herewith, please find Summong which v

served on me yesterday by the Deputy Bheriff of 30nnev1lle
Countys

Ae I understand it, this action is brought in sn
affort to cledr up the tnecertainties arising from the wording

of the Rexbure Uilling Companyls decres which is listed in
the 1910 &nak@ Hiver decres as followss

Rexburg lilling Company, 3000 inches, October 1, 1889,
Taton River ‘Qaﬁmansea-éwhnston), Lo power wurnposes
only, and subject to rights of users for agricultural
parposes of water through same ditche

You probably remember that tiis matterlas come up before
due Lo the fact that we have refuged to recognize specific
irrigation rights g8 being establicshed under this decree,

As I see it, the Btate has no particular interest at
staxe snd 1€ eny varticular ovposition or contest develops
it will probavly come through intervention by some other camal
company or group of water wusers who may feel that thelr rishts
are in danger.

I nresure you will submit this to the Attormey General
and arringe with him to file whatever answer may D8 NeCessHry,

and I wish to recuest that you advise me prouwptly concerning the
action teken,

Dapitye
Incla.




Re:

Pebruary 12, 1950

Water District 36 ﬁ\

HONORABLE W. D. GILLIS
Atbtorney General
The Uspltol

Dear Sin

1 am Srensmitiing herswith Swmone end Come
plaint in an action brought under Sesbion 7030, o
plled Statutes, whereln G, Clyde Baldwin, Watermuator
of Yater District No. B8, is mede defendunt, ir. Bald-
win advises thet the Sumpons was served op hilm February
10 by the Deputy Sheriff of BDonneville gounty.

The State, or one of its walermsslora, O~
viously, is not the real perty of interest, but is sade
defendsnt %o obviate the nocwssity of openliug the ex~
iatlue deoree,

, It is apswed that you will Tile an spuoo-
priste snswor. Idndly nobtify Ghis offloe, or L. Bald~
win, &b Ideuno Falls, and furnish copy of Buch onswex.
Aleo, will you plesse return the Complaint lor our files
when 1t Las servel Jour pUrpoio. , V

 Youre vory tnuly,

Conpdanioner of Beclamubion,

Ght/eq

¢C: G, Clyde Baldwin
ldaho Falls
Idaho
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e BB, Darlington,
Projeat Supt,
Burley,ldaho.

Dear My .Darlington:

March 13th to 186h.
Statien

WMoren

loran Canyon
Arizons Station
Tuekle-barry Divide
snake River Statiom
Joulter Creek

wwis Lok Divide
aﬁtﬁﬁ Creek

tlade Creek

DEP ARTMENT OF THE INTERIOR

BUREAU OF RECLAMATION

Horen,Viyo Marelh 19,80,

Have completed snow survey on the Jagkam
Like water shed, Due to mild weather the snow im well sebtled

and although the depth is not greatly incressed sinee last survey
the water content snows an Incresse of 0,0".

The following date woas obtained on trip

500w _depih
2{5;'“}" W
48"
%gw
a7
%rgg& s ’
m%
gy
mw
mw

Mean depth=es-meehit
Menn waher contenlesew=170

Hater Content

8,57
15.0"
18,.5%
14.0"
15.0"
16,0"
32,0"
22,07

16.07

Sinserely yours, :
{8igned) Joseph larkhem 4
\¢

Rea,Sunk.

Ko

L
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UNITED STATES
DEPARTMENT OF THE INTERIOR

BUREAU OF RECLAMATION

603 Yostoffice Building
Portland, Oregon
Mgy 16, 1930

Mr, Geo. W. Carter,
State Commissioner of Heclamation,
Boige, ldaho.

Dear Mr. Carter:

Please find enclosed copy of letter of to-
day to Mr. Baldwin, and copies of the enclosures,
explaining recent developments in the case of
Twin Falls Canal Company v. Carter et al.

Very truly yours,

g Q{,zwwwm

B. E. Stoutemyer !
Digtrict Counsel

enclLa




¥r. G. Clyde Baldwin,

Tdato FPails, ldaho.

Desy Uy, Boldwin:

Supplementing our lsst report with regard to the
goce of Twin Telle Cenal Company v. Geo. W. Carter, et
al, in which you sre named as one of the defendants,
we sye encloein. copy of Judpe Cutphen's letter of May
14, notifying us that he has signed the order removing
this cree inic the federal court again. T =m also en-
closing for vour information copies of our original
brief and reply brief on the question of removal,
before Judge Sutphen, which will give you o history of
repent developmente in conneetion with the cese and
the principanl cuthoritiee involved.

By sepnd smended complaint, the vlaintiff in effect
disminged the cmse ap to Fubert VWork and named the present
gecretary, Ray Lyman VWilbur, ne party defendant. Yor the
repsons set out in the enclosed briefs, it iz our under-
standing that this action has now abated ns to the state
officere snd that Hecretery Wilbur is now in effect the
sole party defendant. '

The sction is now pending in the federal court.
The recent decisions of the supreme court of ldabo in
Boise-Kuna Irr. Dist. v. Hartson, 285 Pac. 456, and
Stoner v. Carter, 285 Pag. 470, referred to in fhe en-
closed briefs, will bhave a paterial bearing upon fur-
ther proceedings in the case.

, Will vou kindly turn over the enclosed papers to
¥r. Lynn Crandall after reading, ss he will probably
be interested in the matiter although he is not a party
to the puit.

Very truly yours,
encls. ‘

/ B. E. Stoutemyer
ce - My, garger.g : District Counsel



{copy)

Doran H. Butphen

Judge Pourih Judiciul Dietricd
Begident Uiunbere
Qooding, ‘daho.

May 14th, 1930.

Bothwell & Chapman, Boys.,
Twin Falls, Idabo.

e T, Love, 18y,

Buriey, ldauo.

H., B. ﬁ@yy EQ%%.;

Bolse, Idaho. ,

B. B, Utoutemyer, hny.,
Fortiandy, Oregon.

Gentienen;»

In vei- Ywin Fglle Canal Uo. va. Curter,

\ You sye hereby advised that the petition
of the defendunt, Nuy Lyman Wilbur, for an ovder
transferring thie cause to the United Gtates Visiried
Pourt for the boutheyn livieion of the District of
Idaho 4w gronted and the court is this day pigning
the proper order for removal of fhe same and forward-
ing such order to the Cieyi at Hhoshone for filing.

Very truly yours,

(Bga} D. B. BUTPHEN

D.3.8. Mo |
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(Copy)

IN THE DISTRICT COURT OF THE FOURTH JUDIGIAL DISTRICT OF THE

wax FALL&‘GAN&L G&MPAHY,
a eorporation,a

of t %téte of Idaho. and
G. CLYDE BAIDWIN, Watermsster of
Diatrictzﬂa.’36, b0 .

- i d by plaintiff conflict
in any way with the rula 1aid down by the Supreme Caurt



of the United States in Fritzlen v. Boatmen's Bank, 212
U.S. 364, 53 L. ed. 551, which is the leading case on this
question and the decision of the court of last resort. In
that case, the Supreme Court of the United States stated
the rule as follows:

"But i% is not open to controversy that if,
after an order %o remand has been made, it re-
sulte from the subsequent pleadingse or conduct
of the parties to the cause, that the cause is
removable, on the development of such situation
o pecond spplication %o remove may be made, and
the right to do so because of the changed aspect
is not controlled by the previous order remanding

the couge."
53 L. ed. 557.

None of the cases cited by the plaintiff go farther
than to hold that a second removal by the same party or
parties who made the first removal will nol be permitted
where %there has been no change in fthe situation of the
parties involved in the case since the case was remanded
to the state court, and all of plaintiff's authorities
are entirely consistent with the rule above quoted
from the language of the Supreme Court of the United
States in Fritzlen v. Boatnen's Bank, supra.

In none of the casep cited by plaintiff was the peti.-
tion for removal made by a new party who was not before
the court when the first petition for removal was made and
passed upon by the federal court, and all of the authorities
cited by plaintiff concede the rule that where a new pariy
has been made a party defendant and for the first time is
brought before the court, he is not deprived of his right
of removal by anything which may have happened before he
became a party %o the suit. Neither do any of the author-
ities cifted by the plaintiff question the rule that where
there has been a material change in the situation since
the first removal, the remand upon the first removal is
no bar to a second removal where the conditions have
changed in such manner as to show that the petitioner
is entiftled to such removal.

Plaintiff's position in this argument, namely, that
there has been no maferial change since the order fo re-
mand was made in this case, reduces the question for con-
sideration by the court to very narrow limits.

Apparently the only question now remaining for the
decision of the court is - Assuming all of the allegations
of the petition for removal to be true, has there been any
material change in the cause or the relations of the '
parties thereto Bince the order to remand was made®? It
cccure to us that the court will have no difficulty in
answering this question in the affirmative, and, in view
of the rule that the truth of the allegations of the pe-
tition for removal is conceded where no counfer-showing
is made and that all the allegations of the petition
must be faken as frue, the court cannot reach any other
conclusion except the one that there has been not only
one but many material changes in the situation of the
parties as well as in the pleadings.

MQ“



The attention of the court is directed particularly
to paragraphs 6, 9%, 19, 20, 23, 24, 25, 26, 27 and 28
of the petition for removal, each of which paragraphs
plainly shows a material change. We will refer briefly
to a few of the important changes which are shown in the
petition for removal and not questioned by any counfer-
showing.

Paragraph 94 of the petition for removal, taken in
connection with the decision of the Supreme Court of this
state in the case of Boise-Kuna Irrigation District v.
Hartson, 285 Pac. 457, and the cases there cited, shows
that prior to the time that the altempted service was
made upon the new parity, Ray Lyman Wilbur, the action had
abated as to the state officers Carter and Baldwin, 80
that the new defendant Ray Lymen Wilbur is now the sole
defendant remaining in this case and the only defendant
against whom the action is being prosecuted.

The removal of the state watermaster s a party de-
fendant in this action, through the abatement of the ac-
tion against him, removes the last vestige of the claim
that this is an action against a state officer to compel
him to perform his duties of distributing water under a
decree of the state court and is therefore ancillary to
the adjudication decree in the state court.

It is not clear why George W. Carter was made a de-
fendant in the originsl sction, but the court will take
judicial knowledge of the fact that the law vesgs the
duty and authority to distribute water in Water Disirict
No. 36 in the watermaster and not in the state commis-
sioner of reclamation. That the action has abated as
to the only state officer who has any authority to dis-
tribute water under the statute will not be questioned
and, this being true, the action has also abated as to
the defendant George W. Carter. Where an action is
brought against two public officers, one of whom is
vested under the statute with thes duty and authority fto
perform certain acts involved in the suit and the other
is only incidentally connected therewith and has no ”
authority under the statute to perform the =2cis demanded,
and whnere the action has abated as to the officer who has
the authority under the statute, it has abated as to both
of the said defendants and can no longer be maintained
against either of them. '

Warner Valley Stock Company v. Smith,

The eyllabus in the above case is as follows:

"A guit sgainst the Secretary of the Inferior
seeking a mandatory injunction abates by his resig-
_nation of the office. , .

“A suit against the Sevrefary of the Interdor
and Commissioner of the General Land Office, which
aims to control the action of the Becretary and
asks merely incidental relief against the Commis-
sioner, cannot be maintained against the latter
after the Secretary's repignation. :

"The successor in office cannot be substituted

“3



as defendant for a Secretary of the Interior who
resigns his office while a sult is pending against
him for a mandatory injunction against exercising
further jurisdiction over certain lands and to com-
pel him %o issue 2 patent therefor.”

We therefore have, in the allegations of paragraph
9% of tne petition for removal, a statement of facts
showing one nighly important change in this case, in that
prior to the time that the service was attempted upon the
new defendant (and only defendant now remaining in the
case) the action had abated as to tne state officers
against whom it was originally brought and the last ves-
tige of the argument that the case is an action against
o state officer to compel him to perform his duties as
watermaster in distributing water decreed by a gtate
court has disappeared from the case with the abatement
of the action as to the watermaster.

This material change also removes all question as
to the separable nature of the action, if any such ques-
tion ever exipted, for it appears that, the action having
abated as to the state officers, the Secretary of the
Interior is the only defendant remaining in the action.
He is a new party who was never before the court prior fo
the filing of this petition for removal and as %o him the
second amended complaint is an entirely new action.

Another very important change in the piftuation now
presented is the one set out in paragraphs 20, 23, 24
and 25 of the petition for removal, from which it appears
that at the time the original complaint was filed in this
action, there was a final decree in the state court adjudi-
cating the waters of Snake River as to certain parties or
claimants thereto but that by reason of the action faken
by the parties, including the attorney for the plaintiff,
in the stipulation for a federal court decree in the
action referred to as the Woodville case, there is no
longer any final water adjudication decree in the state
court, the so called Foster decree having, in the manner
set out in said paragraphs of said petition, become merged
in the final decree of the federal court in the Woodville
case, which decree is fthe only final decree now in effect
adjudicating the water rights from Snake River. So that,
if there is any merit in the confention that this acfion
is ancillary to the action decreeing priorities from
Snake River, the action ls now ancillary to a final decree
in the federal court and not to any final decree now exist-
ing in the state court, there being no longer any final
water adjudication decree in the state court and all
Snake River water rights now being administered, determined
and controlled by the provisions of eaid Woodville decree
of the federal court.

It follows that if this action is ancillary %o any
decree, it is ancillary to the decree of the federal court,
and therefore the federal court not only has jurisdiction
but, if this im in fact an ancillary case, the federal
2§urt %s the only court which has and can have jurisdiction

iereof . ,




Will anyone now say that the allegations of paragraphs
20, 23, 24 and 25 do not show & material change in the
gituafion of the parties and one vitally aifeciing the
guestion whether this action is or is not ancillary fto
o decree in the state court?

Paragraphs 6, 27 and 28 of the petition for removal
show that your petitioner was for the first fime made a
party by the second amended complaint which was attempled
to be served upon him on the 22nd day of March, 1930,
and that only since that time has your petitioner had
an opportunity to file his pefition or to take any other
action in thie case looking tc the protection cof his
righta and the rights of the United States. 1% thus
appears that as to the removing defendant, this is an
entirely new sction in which he has never before been a
party and in which he has had no opportunity to protect
his rights or the rights that he represents.

In no case has it ever been held that a new party
defendant, who is brought in for the first time by an
amended complaint, is or cun be deprived of his right of
removal by resson of anything which has occurred before
he became a party to the suit. If a new defendant could
thus be deprived of his right of removal under the feder-
al statute, a non-recident defendant could always be de-
prived of his right of removal by first bringing the ac-
tion against nominal defendanis resident in the state
and later bringing in the real party at inlerest, a non-
resident defendant, and then claiming that his motion fo
remove cones too late because of something which has oe-
curred before he was made a part and before he had any
opportunity to protect his rights. The law does not pere
mit the statutory right of removal to be thus taken away
from any party who has had no opportunity to exercise
his right.

Another importunt change which has occurrsed in this
action is the one set out in paragraph 26 of the petition,
from which it appears that by plaintiff’s amendment of
the complaint in this acfion, the plaintiff for the first
time showed that the action is brought not merely for the
purpcee of requiring the nominal defendants to deliver
water to plaintiff's project, but for the purpose of re-
quiring the esaid pificers to take the walter demanded by the
plaintiff from the watsr users of the povernment reclama-
tion project and thus interfere with rights under the
federal reclamation laws, which it is shown by the
amended complaint are now being enjoyed by the said
federal project and presumably have been delivered %o
that project for more than 15 years, ever since the
sald Foster decree was rendered. , ; “

These new allegetions introduced intc the complaint
by amendment are nighly important in connection with nne
of the two grounds of removal, namely, that this action
involves a guestion arising under the lawe of the United
States. Ve have called the attention of the court to the
very recent deciaion of the Supreme Court of the state
in the case of Bolse-Kuna Irrigation District v. Hartson,
supra, in which the Supreme Courf held that under the law
of this state and under the decisions of the Supreme Court

5.




of the United States, as well as under the decisions of the
Suprems Court of this state, an action against a state

of ficer in this state abates upon the termimation of his
term of office and that no substitution can be permitted.
another very recent decision by the Supreme Court of this
state, which algo appears in the advance sheels of the
Pacific Reporter, and which is directly in point in the
case at bar is the deeision in Stoner v. Carter, 285 Pac.
470. This case illustrates how important is the change
made in the amended complaint by the alleuations referred
to in paragraph 26 of our petition for removal.

In the case of Stoner v. Carter, supra, the ‘upreme
Court of this state decided that an action of fthis kind
against a stalte commissioner of reclamation and state
watermaster should be dismissed when it appears that
"o real lepgal controversy ie involved which, 1f adjudged
herein, would necessarily affect water rights of persons
not parties to this proceeding.”

The record in this cese, and particularly that part
of the so called Foster decree (attached as an exhibit to
the amended complaint herein) which limite plaintiff's
right to a right out of natural flow of Snake River "as
such natural flow would be if unaffected by the diversions
or acts of the parties or any of them" taken in connection
with the failure of the amended complaint to allege that
the water claimed by the plaintiff in this action is a
part of the said natural flow as such natural flow would
be If unaffected by the diversions or acts of the parties
or any of them, the undisputed affidavits of G. Clyde
Baldwin and E. B. Darlington showing that the said 300
to 500 second-feet in issue in this case is in fact the
drainage and return flow water of the Minidoka project,
and the allegations of the amended complaint which show
that the water in question is being delivered to and used
upon the said Minidoka project under the direction of the
officers who under the ferms of the said Foster decree
were vested with aulthority to decide what water is natural
flow and what is not natural flow, and the fact that there
is no allegation in the amended complaint that there has
ever been any change in the manner, method or place of use
of said water during the more than 15 years that have
elapsed since the said Foster decree was entered and that
the gaid undisputed affidavit affirmatively discloses that
the said water supply has been diverted to and used upon
the said Minidoka project continuously each year for more
than 15 years prior to the filing of this action, clearly
discloses a valid legal controversy as to whether the
gsaid Minidoka project or the project of the plaintiff here-
in has the better right to the use of the said water supply
in issue in this case, and the facts alleged by the amended
complaint showing for the first time that this water is
being and has been delivered fto the Minidoka project, con-
stitute a highly important part of this showing and is a
material change in the pleadings of the greatest importance
== of such importance in fact that under the recent decision
of the Hupreme Court in the case of Bioner v. Carter, supra,
this new situation, thus revealed for the first time by
amendment, must entirely defeat the action unless it can be
shown fthat the owner or owners of the water rights in con-

-6



nection with the Minidoka project are parties to this
action, in view of the fact that the relief sought would
affect the water righte of persons not parties fto this
proceeding.

Will anybody say that this is not a material change
in the pleadings?®

No pleader is ever justified in amending his plead-
ings for the purpose of making an immaterial change, and
if this change is not material, why did plaintiff make
the change? Was it not because without such allegation
there would be no snowing that the Secoretary of the
Interior had any connection with the case whatever and,
there being no party before the court representing the
water rights of the Minidoka project in any way, the ac-
tion would necessarily fail under the rule laid down in
the case of Stoner v. Carter?

In a proceeding of this kind in the state court on
motion for order removing the case to the federal court,
the rule is that if fthere is a debatable quesfion involved,
the state judge should sign the order of removal and allow
the federal court to pass upon the question upon motion to
remand. Any issue as to any of the facts alleged in the
petition for removal can be heard only in the federal
court, and the only case in which the state judge is
justified in refusing to sign the order of removal is a
cage in which it plainly and unguestionably appears asg a
matter of law, assuming the truth of all the facts alleged
in the petition for removal, that the petiftioner has no
right %o remove the action. The reason for this rule is
very clearly and concisely explained by the Supreme Court
of the State of Colorado in the case of Union Pacific
Railway Company v. Sleeth, 246 Pac. 1021, in which the
court said:

"While state courts as a general rule have the
right to decide for themselves whether a petition is
pufficient, their decision, however, is not final, but
ig subject %to review in a proper cause by the Supreme
Court of the United States, which may correct the error,
if error there be in their ruling, and the federal frial
court may by certiorari order up the record and pass upon
the right of removal. Since then the pefitioning party
has the right to enter suit in the federal court, not-
withstanding the state court's refusal %o stop proceed-
ings, if both courts can ftry issues of fact which may
be made on the petition for removal to permit both to
pass. upon uncontroverted facts would result in confusion.
The Supreme Cpurt of the United {tates, therefore, in
Burlington, ete., Ry. Co. v. Dunn, 122 U.8. 513, 7
8.Ct. 1262, 30 L.Ed. 1159, and other cases, holds that
issues of fact arising on petition for removal are to
be determined by the federal court alone, and the
state court, for the purpose of determining for itself
whether it will surrender jurisdiction, must accept as
true the allegations of fact in such petition. 1I%
makes no difference to what kind of act the disputed
guestion of fact relates - whether the petition was
filed in fime, as to diversity of citizenship, or
whether a separable controversy exists, or as to
Joiner. Chicago, Rock Island & Pacific Railway Co. v.

“a




Dowell, 229 U.S. 102, 33 S.0t. 584, 57 L.EBd. 1090;
Wilson v. Republic Iron & Steel Co., supra. Ve
avail ourselves of this opportunity %o say that it
is not only the safer and better practice, but it
is in the interestis of both parties, and avoids
unnecessary expensge and cost to them, for state ftrial
courts, when a petition by a nonresident defendant for
removal is filed, and 1s good on its face, and the
bond ig furnished and approved, to stop further pro-
ceedings therein and grant removal to the appropriate
federal court. The trial court erred in denying the
petition for removal. As the petition, when granted,
removes fthe entire case to the federal court, the judg-
ment of fthe district court as against the railroad
company must be, and it ie hereby, reversed, and the
cause is remanded, with instructions to the district
court to set aside its final judgment for plaintiff
against the railroad company, and enter an order or
Judgment granting the petition for removal.?

246 Pac. 1023.

It appears fo us that plaintiff’'s brief in no way

disputes the authorities which are cited in our original
brief herein and fhat none of the authorities cited by
blaintiff in any way conflict with the rule under which
we claim to be entitled to an order of removal on our
petition herein. The authorities on the various guestions
involved have been quite fully cited in our original
brief, to which we again refer without repetition.

H B RAY
B E BSTOUTEMYER

Attorneys for the defendant
Ray Lyman Wilbur appearing
specially for the purpose of
petitioning for a removal.
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