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DLI’AR] MENT OF WATER RESOURCES

1301 North Orchard Street, Statchouse Muil, Boise, Idaho 81720 ~(208) 327-7900

N CECIL D. ANDRUS
| .. - ' COVERNOR

R, KEITII INGGINSOX
CQctober 10, 1939 DIRECTOR

J. A, Torteling
877 W. Main, Rm. 706
Doise, ID 83702

~ Dear Mr\, Terteling:
RE: WATER DISTRICT 63-S, STEWART GULCH

Enclosed is a proposed memorandum decision and order which creates a
water district in the Stewart Gulch aren. By creating the water district,
the initial adwministrative steps have been taken to provide for
distribution of the rights to the low temperature geothermal water
resource (not the cold water) in the area, _

The department will appoint .a watermaster upon receipt of a petition
as required by Section 42-608, Idaho Code. - Until subsequent court action
changes the language in the Silkey v. Tiegs decree relative to artesian
flow from the wells or interpretation of the law relative to the existing

‘decree dictates a change, the department will instruct the watermaster to
deliver the rights in accordance with the decree.

The users should recognize that during times of shortage, rights which
are not- represented by court decree or by permit or license issued by the
department will be the first water uses to be reduced or shut off
regardless of the priority which has been claimed. (Section 42-607, Idaho
Cede}, .

Note that the order creating the district requires measuring devices
to be installed and operable on each well authorized to divert water.
Department representatives are available to provide technical advice on
the type of measuring device and/or equipment which is suitable to measure
your use of water. The measuring equipment is to monitor the following
parameters: -

1. Instantaneous rate. of withdrawal and cumulative wvolume withdrawn;
) : 2. well head temperature;
! - 3. wWell head pressure or drawdown;
Voot 4. Closed-in pressure or water level when the well is not being used.

The issve of applicability of the ground water act, including
departmznt authority under 42-237a, reasonable pumping lifts and cease and
desist orders remains before the agency and will be addressed separately
upon completion of briefing and review of these issues.
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- i October 10, 1989

Plonse £eol free to contact the department {f you have questions.

Sincerely,

Gary Spackman, Manager
W.R, Permits Section

c: IDWR - W, Region
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State of Idaho |
DEPARTMENT OF WATER RESOURCES .
130t North Oechard Stecet, Statchouse Mait, Boise, Idnko 83720 -(208) 327-7900

CEC{l, D. ANDRUS
COVERNOR
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BIRFCTOR
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_ Susan D. Miner, Esq. ; 1;“ (\2
Hawley, Troxell, Ennis & lawley S0
P. 0. Box 1617 DEC G 1989
Boise, ID 83701

Decemben 5, 1989

_ Dlpar'.n_;em tf ¥ialer Rescuices
. Dear Ms. Miner: R Yisetan Regions! Office-
RE: WATER DISTRICT 63-S, STEWART GU'LCH .

Enclosed is a memorandum decision and order which creates the above
referenced water district. The intent of the order is to manage the low
~ temperature geothermal water resource (not the cold water) in the area.

Note that the order requires the installation of measuring equipment
on or before April 1, 1990. The department will provide technical advice
upon request telative to the needed equipment. The measuring equipment,
however, shall be of a type acceptable to the department to monitor the
following parameters: .

1. Instantaneous rate of withdrawal and cumulative volume
withdrawn;

2. Well head temperature;

3. - Well head pressure or drawdown;

4. Closed-in pressure or water level when the well is not
being used,

The question of the applicability of the reasonable pumpihg level
provisions of the Idabho Code and the authority granted the department by
Section 42-237a, Idaho Code, remain bﬁfore the department and will be
addressed in a separate action.

Please feel free to contact the department if you have questions.

Sincerely,

14
L. GLEN SAXTON, Chief
Water Allocation Bureau

¢+ IDMWR - W. Region

-
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BEFORE THE DEPARTMENT OF WATER RESOURCES A
 OF THE

STATE OF IDAHO

IN THE MATTER OF CREATION OF WATER ) ) '
DISTRICT 63-5, STEWART GULCH ) COUNTY: ADA -

PROPOSED MEMORANDUM DECISION AND ORDER

This matter having come before the Idaho Department of Water Resources
{Department) as a petition to form a water district and also as a response to an
Order to Show Cause why the Department should not administer groundwater rights,
the Department finds, concludes and orders as follows:

FINGINGS OF FACT
1. On Auguét 22, 1989, the Department received a request to create a

waler district and appoint a watermaster. On the same date, the Department also
received a request to issue a summary order prohibiting water use from some

‘wells used by Quail Hollow Golf Course,

2. The rights to the use of low temperature geothermal groundwater
from certain wells in the vicinity of 26th Street and Hill Road in Boise, Idaho
were decreed in the case of Silkey v. Tiegs, et. al., Ada County Case No. 11748
on June 13, 1930, fthe decree found that the rights were diverted from a common
source and that they were directly related to each other,

3. The decree recognized that water was diverted by means of artesian

pressutes and established a distribution scheme to protect historic pressures

and flow rates by artesian pressure.

4. The rights and current users of water under those rights in the
Silkey decree are as follows: 63-0012, 63-0013 and 63-0015, Hunt Bros. Floral,
Inc,; 63-00i4, Edwards Greenhouses; and 63-0016, M.E. or R.E, Ryan.

5. Two wells are operated for irrigation purpbses by Quail Hollow Golf
Club represented by Claim No. 63~4037P and Permit No. 63-9758. Claim No.

63-4037P claims a priority date of 1931. Permit No. §3-9758 has a priority of

June 30, 1981.  Data gathered by the United States Geological Survey,
represented by hydrographs that are part of the record . in this matter and
testimony of witnesses, establish that the Quail Hollow wells are interconnected
with the water uses decreed in the Silkey decree.

6. Evidence currently available does not show a'direét connection
between the wells in the Stewart Gulch area and wells in the Capital Mall area,

7. Further testimony indicates wells owned by J. A. Terteling also

‘appear to be interconnected to the water supply for the previously described

PROPOSED MEMORNNDUM DECISION AND ORDER — Page 1
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tights. Mr. Torteling stated that he did not object to rea :
district for regulation of these rights, y . creation of & water

8.  Department records show that Raymond F. Stralow owns a Qell once
known as the Church well, and has filed a Snake River adjudication claim
alleging a date of priority of January 1, 1900, The Stralow well is
interconnected with the water supply for the uses of water listed above. -

9. Section 42-602, Idaho Code, reguires the Department to supervise

.the distribution of Idabo's public waters in accordance with the rights of prior
appropriation.

10. Section 42-604, idaho Code, charges the Department with the
responsibility to create water districts and “Section 42-605, Idaho Code,
provides for the election or appointment of a vatermaster to administer the
rights within the water district. . ‘ B

il. The Silkey decree directs the Department to form a water district
and administer the uses accordingly. o . ‘

12. Many legal Issues have been raised regarding the authority of the
Department under Section 42-237a, Idaho Code, to enjoin the use of water by
later-in-time diverters to protect senior water rights and the general .
applicability of the ground water act to wells which predate the act. Issues of

iaw fﬂve also been raised regarding the establishment of reasonable pumpling
_ levels, B .

. 13. poth issues of fact and law remain to be resolved regarding the
scope of authority granted to the Department by Idaho Code, Section 42-237a. A
legal question must be resolved regarding the applicability of the reasonable
pumping level language. Furthermore, if a reascnable pumping level should be
esta?lighed, a factual question regarding what leve
resolved. e

, »iﬁl Installed flow measuring devices and pressure measuring eguipment
are needed to determine the amount of water being diverted from wells within the
. water district and to properly deliver the water to those entitled to its use.

CONCLUSIONS OF LMW L

1. The Department is authorized to create a wétét district and appoint

a watermaster for proper distribution of the water decreed in the case of
 Silkey v. Tiegs together with other water rights which divert and use water from

the same low temperature geothermal aquifer. , - .

2, Section 42-607, Idaho Code states:

It shall be the duty of the said watermasters to distribute
the waters of the public stream, streams or water supply,
cvompriving his water disteict, among the several ditches
taking water there from according bto the prior water rights
of each respectively, and whole or in part, . . . provided,
that any person or corporatiorn claiming the right to the use
of waters of the stream or water supply comprising a water

PROPOSED MENQRANDUM DECISION AND ORDER - Page 2
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district, but not owning or having the use of any adjudicated
ov decreed right therein, or right therein evidence permit
or license issued by the Department of Water Rogources, shall
for purposes of distribution during the rocarclty of water, be
hold to have a right subsequent to any adjudicated, decreed,
permit, or llrensed right in such stream or water supply ...

3. Interim management i{s needed. The Department should create a water

district for the management and supervision of the low temporature gecthermal
resource,

. 4. The Department should require the installation and maintenance of
flow measuring devices and pressure measuring equipment which enable a water..
master to properly distribute water to those entitled to its use.

ORDER
IT IS HEREBY ORDERED AS FOLLOWS:

1. Water district §3--3, Stewart Gulch, ir hereby created in connection
with the use of the low temperature geothermal water resource.

Z.I The area within the fdllowing boundaries shall constitute the water
districk: :

Beginning at the East Quarter corner of Section 15, TdN,
R2E, B.M., thénce south approximately one and ocne-half mile
to the southeast corner or Section 22, thence west one mile
to the southwest corner of Section 22, thence south one~half
mile to the east guarter corner of Section 28, thence west
one-half mile to the center of Section 28, thence south
one-half mile to the south rfuarter corner of Section 28,
thence west approximately one and one-half mile to the
southwest corner of Section 2%, thence north cne mile to the

"northwest corner of Section-29, thence east one mile to the
Northeast corner of Section 29, thence north-one-half mile to
the west quarter corner of Secticn 21, -thence east one-half
mile teo the center of Section 21, thence north one-half mile
to the north quarter corner of Section 21, thence east
one-half mile to the northeast corner of Section 21, thence
North one-half mile to the west quarter corner of Section 15,
thence east one mile to the point of beginning, all in T4N,
R2E, B.M. : : . ‘

3. The owners of wells used for the diversion of low temperature
geothermal water within the district shall install flow measuring devices and
pressure measuring equipment acceptable to the Department for the measurement of
water from their respective wells,

4, Domestic heating uses are exempt from regulation by the watermaster
of the district. The Intent of this exemption ls to exclude from regulation the
existing heating of single family residences and in-house uses of the water
which utilize the heat of the water wheére total use of water per household does
not exceed 13,000 gallens per day. ’ )

" PROPOSED MEMORANDUM DECISION AMD ORDER - Page'3
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bated this /¢)° Tay of 05@(}-& , 1989,

L. GLEN SAXTON -
Hearing Officer

CERTIFICATE OF SERVICE

I NERERY CERTIFY that on this the 10th day of October, 1%89, I
deposited in the United States mall, postage prepald a true and corresct copy of

~each of the foregoing ORDER ISSUING PROPOSED DECISION and PROPOSED MEMORANDUM
DECISION AND ORDER sent to:

William F, Ringert, Esq. '

Ringert, Clark, Harrington, Reid, Christenson & Kaufman
P. O. Box 2773

Boise, ID 83701~ 2773

Susan D. Miner, Esq.

" Hawley, Troxcll, Ennis & Hawley
P. 0. Box 1617

Boise, ID 83701

Kenneth R. Arment © Jeffrey C. Fereday

Brady, Saetrum & Lerma . Michael €. Creamer 7
P. Q. Box 1398 ’ Givens, Pursley, Webb & Huntley
Boise, ID 83701 P. 0. Box 2720

Boise, ID 83701
M. E. and R. E. Ryan .
4504 Foothill Dr.
Boise, ID 83703

hay F. Stralow ' B ' _ ' -
- 3911 whitehead . : '
Boise, ID 83703 : - , .

J. A. Terteling
877 W. Main, Rm. 706
Boise, ID 83702

RITR 9= FLECK '2

St"retary/Records Manager

PROPOSED MEMORANDUM DECISION AND ORDER - Page 4
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BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDANO

IN THE MATTER OF CREATION OF WATER )

'DISTRICT 63-5, STEWART GULCH I COUNTY: ADA
FINAL ORDER

ADQPTING PROPOSED HE'IORAM’J[M DLCISI(N AND ORDER

This matter having come before the Idaho Department of ‘Water Resources
(Department) as a petition to form a water district and also as a response to an

" Order. to Show Cause why the Department should not prohibit or 1limit the

diversion of water under certain groundwater rights, the Department £inds,
concludes and orders as follows:

FINDINGS OF FACT

1. ©On August 22, 1989, the Department received a request to create a
water district and appoint a watermaster. On the same date, the Department also
recelved a request to issue a summary order prohibiting water use from some
wells used by Quail Hollow CGolf Course.

2. The rights to the use of low temperature geothermal groundwater
from certain wells in the viecinity of 36th Street and Hill Road in Boise, Idaho
were decreed in the case of Silkey v, Tiegs, et., al., Ada County Case No. 11748
on June 13, 1930. The decree found that water to supply the rights was diverted
from a common and 1nterconnected source.

3. The decree recognized that water was diverted by means of artesian
pressures and established a distribution scheme to protect historic pressures
and flow rates by artesian pressure.-

4, The identification numhers of the rights and current users of water
under the rights as confirmed by the Silkey decree aze as follows: 63-0012,
63-0013 and 63-0015, Hunt Bros. Floral, Inc.; 63-0014, Edwards Greenhouses; and
63-0016, ‘M.E, or R.E. Ryan.

: 5. Two wells are operated for irrigation purposes by Quail Hollow Golf
Club under Claim No. 63-4037P and Permit No. 63-9758. Claim No. 63-4037P claims
a priority date of 1931, Permit No. 63-9758 has a priority of June 30, 1981,
Data gathered by the United States Geological Survey, represented by hydrographs

that are part of the record in this matter and testimony of witnesses, establish
that the source of water diverted from the Quail Hollow wells is interconnected
with the source of water for the rights decreed in the Silkey decree.

6., Tegtimony indicates the water supply for wells owned by J. A.

' 'Terteling also appears to be interconnecLed to the water supply for the

previously described rights.

. FINAL ORDER - Page 1



7. Department records show that Raymond F. Stralow owns a well once
konewn as the Church well, and hps filed a claim in the Snake River Basin Water
Sé?hta Adjudication alleging a date of priority of January 1, 1900, The Stralow

abcl s also intercornected with the water supply for the uses of water listed
e, ) _ -

8, Section 42-602, Idaho Code, requires the Department to supervise

the distribution of idaho’s public waters in accordance with the rights of prior

appropriation.

: 9. Section 42-604, Idaho Code, charges the . Depattment with the
responsibility to create water districts and Section  42-605, Idaho Code,
provicdes for the election or appointment of a watermaster to adminlster the uze
of water under rights within the water district, :

10, The Silkey decree directs the-Debartment to form a water district
and administer the uses accordingly, ' :

11, Many legal issues of law and fact have been raised regarding the
authority of the Department under Section 42-237a, Idahe Code, to enjoin the use
of water by later-in-time diverters to protect senior water rights and the
general applicability of the ground water act to wells which predate the act.

12, Both issues of fact and law have been raised and remain to be
resolved regarding the scope of authorlty granted to the Department by Idaho
Code, Section 42-237a. A legal question must be resolved regarding the
applicability of the reasonable pumping level language as provided in Section

42-226, Idaho Code, Furthermore, 1f a reasonable pumping level should be

established, a factual question regarding what level is reasonable must also be
resolved.

: 13, ‘The 'unresolved issues of fact and'law described in findings of
fact Nos. 11 and 12 are before the Department in a separate but related show
cause proceeding and will not be further addressed in the present proceeding.

14, Flow measuring devices and pressure'measuring equipment are needed
cn each well to determine the amount of water being diverted within the water
district and to properly deliver the water to those entitled to its use.

CONCLUSICNS OF LAW

1. The Department is authorlzed to create a water district and appoint

a watermaster for propnr distribution of the water decreed in the case of

Silkey v. Tiegs togethsr with other water rights which divert and use water from
e same low temperature geothermal aquifer,

2. Section 42-607, Idaho Code states:

It shall be the duty of the sald watermasters to distribute

* the waters of the public- stream, streams or water supply,
comprising his water district, among the several ditches
taking water there from according to the prior water ridhts
of each respectively, and whole or in part, . . . provided,
that any person or corporation claiming the right to the use

FINAL ORDER - Page 2
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of waters of the stream or water supply comprising a water
district, but not owning or having the uﬂ; ogFLny aé%udicated
or decreed right therein, or right therein evidence by permit
ot license issued by the Department of Water Resources, shall
for purposes of distribution during the scarcity of water, be .
helld to have a right subsequent to any adjudicated, decreed,
permit, or licensed right in such stream or water supply. . .

. .3, Interim management is needed. The Deparﬁment should create a water
district for the management and supervision of the low temperature geothermal
regoutce, . . ) - ~

, 4. The Department should require the inntalldtionrﬁnd maintenance of
flow measuring devices and pressure measuring equipment which enable a water—
master to. properly distribute water to those entitled to its use.

ORDER
IT IS HEREBY ORDERED AS FOLLOWS:

o 1. Water District 63-5, Stewart Gulch, is heréby created in connection
with the use of tha low temperature geothermal water resource.

. 2. The area within the following boundaries shall conétitute the water
district as shown on Figure 1, attached: '

W —=—- —Baginning at the East Quarter corner of Section i5, T4N,
R2E, B.M., thence south approximately one and one-half mile
te the southeast corner of Section 22, thence west one mile
to the southwest corner of Section 22, thence south one-half
mile to the east quarter corner of Section 28, thence west
one-half mile. to the center of Section 28, thence south
one-half mile to the south quarter corner of Section 28,
thence west approximately one and one-half mile to the
southwest corner of Section 29, thence north one mile to the
northwest corner of Section 29, thence east one mile to the
Northeast corner of Section 29, thence north one-half mile to
the west quarter corner of Sesction 21, thence east one-half
mile to the center of Section 21, thence north one-half mile
to the north quarter corner of Section 21, thence east
one-half mile to the northeast corner of Section 21, thence
North one-half mile to the west quarter corner of Section 15,
thence east one mile to the point of beginning, all in TYN,
RZ2E, B.M. : .

- 3. The owners of wells used for the diversion of low temperature
geothermal water within the district shall install flow measuring devices and
the rate of flow and volume of pressure measuring equipment acceptable to the
Department for the measurement of the rate of flow-and volume of water diverted
from their respective wells, Such devices and/or equipment shall be installed
on or before April 1, 1990. - g :

4. Certain domestic heating uses are exempt from regulation by the
watermaster of the district.  The intent of this exemption is to.exclude from

FINAL ORDER - Page 3
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_regulation the heating of single “family residences and in-house uses of the
water which utilize the heat of the water where total use of water per household
does not exceed 13,000 gallons per day. Wells not used exclusively for domestic
heatin? purposes are subject to regulation and the requirement to Install
measuring devices and/or pressure measuring equipment.

- Dated this 5th day of _ December ~__ , 1989. . .. -

Director

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this the 5th  day of December . 1869, 1
deposited in the United States mail, postage prepaid a trie and correct copy of

‘each of the foregoing ORDER ISSUING PROPOSED DECISION and PROPOSED MEMORANDUM .

PECISION AND ORDER sent to:

William F. Ringert, Esg.
- Ringert, Clark, Hairington, Reid, Christenson & Kaufman
P. Q. Box 2773
Bolse, ID " 83701-2773

Susan D. Miner, Bsq. J. A. Terteling:
Hawley, Troxell, Ennis & Hawley 877 W, Main, Rm, 706
P. O. Box 1617 : Boise, ID 83702
Boise, ID 83701 - )

Kenneth R. Arment Jeffrey C. Fereday

Brady, Saetrum & Lerma Michael C. Creamer
P. O. Box 1398 Givens, Pursley, Webb & Huntley
Boise, ID 83701 P. 0. Box. 2720

Boise, ID 83701
. M, E. and R. E. Ryan .
4504 Foothill Dr. Ray F. Stralow
Boise, ID 83703 3911 Whitehead
Boise, ID 83703

i
RITA {. FLECK
Secretary/Records Manager -

FINAL ORDER - Page 4
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Attached are coples copy of the Final'nemoranduﬁ pecision and
order, Certificates of Mailing and Cover Letter recently sent in
reference to Request for Groundwater Regulationt Dectreed Right

No.’s 6§3-0012, 63-0013, 63-0014, 63-0015, 63-0016, claim no. 63~
40372 and permit no. 63-09758

PERPN
{

Copies forwarded to

IDWR - Northern Region ~ Bob Haynes :
IDWR - Southern Region - Loren Holmes {
IDWR - ;

Bastern Region - Ron Carlson

i i _ IDWR - Western Region - Dave Tuthill

\ : Adjudication Bureau - Dave Shaw %
- o _ -
; Water Allocation Bureau - Glen Saxton
: : N
: : N
: Karen Gustafson N
] ; N
: Tim Luke N
JJ Seifert b
a
v
Pam Skaggs 1
Erv Ballou ﬁ

George Austiquy

T
;
"

Darla Block
Brenda Miller
cindy 7Zimmerman
Carolyn Andregqg
sharla Curtis
Jim Johnson

Gary Spackman

. S
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vGrUKE THE DEPARTMENT OF WATER RESOURCES
OF THE.

B8TATE OF IDAHO

IN THE MATTER OF REQUEST FOR ) o
GROUNDWATER REGULATION: DECREED ) FPINAT, MEMCRANDUM
RIGHT NO.’B 63-0012, 63-0013 . ) DECISION AND ORDER
€31-0014, 63=0015 & 63-0016; CLAIM )

NO. 63~4037P AND PERMIT NO. 63-9758 )

This matter came before the Idaho Department of Water
Resources (Department) as a petition to form a water district and
as a response to an order to show cause why the Dep&ftment should

‘not prohibit or 1limit the diversion of water under certain

groundwater :ights{ A proposed decision was issued, and exceptions

were filed by Tee Ltd. {Quail Hollow) and Hunt Bros. Fleral, Inc.

The exceptions will be addressed in the following analysis.
EXCEPTIONS

Tee Ltd. objected to the proposed decision because:

1. Tee Ltd, alleged the Silkev v. Tiegs decree limits the
use of water to the uses as of the date of the decree and implies
thrt change of the uses is prohihited. - .

2. " Tee Ltd. contended that diversion from the Tiegs and Ryan
well is prohibited, and that diversion from the Tiegs well under
another water righ“ and diversion from the Ryan well should be
enjoined,

3. Tee Ltd. argued that phy51cal conditions and water use

. has charged so significantly, that .the Silkey decree can’t be
administered, and the Department should establish a reasonable
pumping level. - T a

4. Tee Ltd. argued that diversions are not being measured.

5. Tee Ltd. requested oral argument. .

Hunt Bros. Floral, Inc. objected to the decision, not because
it disagreed with the holding} but. because several conclusions of
law not necessary to the decision discuss. disputed Department

FINAL MEMORANDUM DECISION AND ORDER - Page 1
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authority to subjact pre-1951 groundwater rights to the reasonable
pumping level language of tha Groundwater Act.
ANALYSIB

Silkey granted to the predecessor of Hunt Bros. Floral, Inc.,
the right to use water for "irrigation, stock, domestic heating and
other beneficia) uses" upon the land described. .There is no
evidence in the record that the Silkey rights are baing used for a
purposo other than those described by the decrec.

The intent of the decree prohibition of diversion from the
Tiegs well was to prevent injury to earlier right holders.
Diversion from the Tiegs well to satisfy the Silkey rights is not
prohibited by ‘the decree. :

The prohibition of diversion of other rights will ke followed
except for diversion for domestic purposes, including heating

- associated with a domestic use.

Diversions can be measured and the rights administered.

Oral argument is not necessary.

"Most of the conclusions of law to which Hunt Bros. objected
have been removed as unnecessary language.
' - FINDINGS OF FACT .

1. - On August 22, 1989, Hunt .Bros. Floral, Inc. (Hunt Bros.)
filed a petition with the Department requesting the creation of a
water district and the appointment of a watermaster for the Stewart
Gulch low temperature geothermal basin located in the vicinity of
36th Street and Hill Road in Boise, Idaho. ©n the same date, Hunt
Bros. requested that the Department issue a summary order

" prohibiting any further w1thdrawals of water ffom certain wells’
operated by Quail Hollow Golf Club (Quail Hollow) within the basin.
2. On August 25, 1989, the Department issued an Order to .

Show Cause dlrectlng certain well owners in the Stewart Gulch low
temperature geothermal area to show.cause why the Department should
not issue an order prohibiting withdrawals from their respective
wells. ‘ ' ' ‘

3. On September 7, 1989, the Department conducted a hearing
on the Petition to Create a Water District and the request for an

FINAL MEMORANDUM DECISION AND ORDER - Pags 2
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issuance of an order prohibiting further withdrawals from the Quail
Hollow wells.

4. The hearing was reconvened by the Department on September
13, 1989 and September 14, 1989 to allow the participants
additional time to introduce evidence on the matters at issue.

5, Prelrminary investigations by the Department and

" testimony at the hearing indicate that during pumping in the late

summer Quail Hollow Golf Club’s irrigation wells interfere with the
artesian pressure and the delivery of hot water to wells owned by
Hunt Bros., the senior water right holders under the §ilkey v.
Tiegs decrea. |

6. The rights to the use - of low temperature geothermal

. groundwater from certain wells in the vicinity of 36th Street and
Hill Road in Boise, Idaho were decreed in the case of Silkev v.

Tiegs. et. al., Ada County Case No. 11748 on June 13, 1930. The
- court found that water to supply the rights was diverted from a

common and interconnected source.
7. The Silkey decree recognized that the groundwater in
Stewart Gulch was diverted by means of artesian pressures and

directed the Department to regulate and measure the flows of the .

wells and to create a water district under the applicable law.
8. Water right identification numbers and the current users
of water as confirmed by the Silkey decree are as follows:
Hunt Bros. floral, Inc. - 63- -0012

63-0013
i Lot - 63-0015
; ftdf’ Edwards Greenhouses - 63-0014
-o"'ﬂrl‘
J&q_iéAqﬂﬂ M. E. or R. E. Ryan - 63-0016
PP i’ . N .
3 2 g, Quail Hollow operates two wells for irrigation purposes
s under Claim No. 63-4037F and Permit No. 63-9758.  Claim No. 63-

'4037P claims a priority date of October 1, 1931.. Permit No. 63-

9758 claims a priority date of June 30, 1981.

10. Department records and testimony indicate that the water
supply for the wells owned by J. A. Terteling and the well owned by
Raymond F. Stralow appear to be interconnected to the same water

© PINAL MEMOﬁANDUﬁ DECISION AND ORDER - Page 3
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supply deacribed in the Silkay decree and used ror 1rrigution by
Quail Hollow.
11; The following is a 1list of adjudication claim nos.

assigned to claims filed by the well owners for water rights in the
Snake River Basin Adjudication.

owner - mmmmnmmm
Hunt Bros. ‘ A63-0012 .~ 63=0012
A63-0013 63-0013
A63-0015 : 63-0015
Fdwards Greenhhouse - A63-0014 63~0014
M.E. or R.E. Ryan A63-0016 - ' 63-0016
Quail Hollow ]
a) Victor L. Nibler A63-4037 63-04037
b) TEE Limited (No Claim Filed) 63-09758
J.A. Terteling A63-03603 63-03603
A63-07595 ; 63-07595
Raymond Stralow -  A63-05195  63-05195

12. Evidence at the hearing established that Hunt Bros.
acquired the Tiegs well, and began diverting water under its water
right entitlement from the Tiegs well. _Evidence also established
that the nature of use by Hunt Bros. has changed; both by transfer
vhich was approved in 1954, and by transfers accomplished without
recording

13. There was no evidence of forfeiture by Hunt Bros. or the
other right holders. R o

14. The gilkey decree prohibited diversion of water from the
Tiegs well and the Ryan well. Both of these ﬁells_have been used
for diversion of water. - ' ‘

15. In response to the petition to create a water district,

“the Department issued a final order dated-December_S, 1989 creating
‘Water District 63-5 for the low temperature geothermal -water
resource in Stewart Gulch. '

16. The final order creating a water district dated December
5, 1989, did not address the show cause matter and reserved any

FINAL MEMORANDUM DECISION AND ORDER'- Page 4
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" decision en Certain unresolved lagal issues pertaining to the‘

Department’s authority under tha Ground Water Act.

17. The Department issued a Proposed Dacision and Order tor
the show cause order on September 24, 1990.
18, The Department was informed that Hunt Bros. no longer own

the property, and the current owner is Jeff Jayo or the "Flora
Shop. " ' ' '

19. Matter herein expressed as a finding of tact which is
later deemed to be a conclusion of law is hereby made a conclusion
of law, : )

CONCLUSIONS OF LAW

1, Idaho’s Constitution provides that all waters within the
state are subject to the regulation and control of -the state.
Idaho Const. art. XV § 1, provides. - '

Use of waters a public use. -~ The use cf gll waters now
appropriated, or that may hereafter be appropriated for
sale, renta) or distribution; also of water originally
appropriated for private use, but which after such
appropriation has heretofore baen, or may hereafter he
sold, rented, or distributed, is hereby daeclared to be a
public use, and subject to the requlations and control of
: s t e aw.

2. The state has' a statutory duty tor'Supervise the
appropriation and allotment of the water resources of ‘the state to
water users who divert the water for beneficial use, Idaho Code §

© 42-101 (1990) prescribes in part'

Nature of property in water. - Water being essential to
the industrial prosperity of the state, and ‘all
agricultural development throughout the greater portion
of the state depending upon its just apportionment to,
and econcmical use by, those making a -beneficial
application of the same, its control shall be in the
state, which, in providing for its use, shall equally
guard all the various interests involved. All the waters
of the state, when flowing in theilr natural channels,
including the waters of all natural spring and lakes
within the boundaries of the state are declared to be the
property of the state, whose duty jt shall be to
supervige the a o) ation and allotm o thos

‘diverting the same therefrom for a benefic uUrpos

FINAL MEMORANDUM DECISION AND ORDER - Page 5
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3. The state’s duty to supervise the appropriation of water
applias to all subterranean waters as wall as to surrace waters
within the gtate. I.C. § 42-103.

4, The low temperature geothermal waters at issue in this

action have already bean the subject of previous litigation in
which the court applied the general water laws and principles under
Idaho law. The Idaho Court, citing Hinton v. Littla, 50 Idaho 371,
296 P. 582 (1931), specifically acknowledged that the underground
artesian waters at issue in this matter are subject to the laws ef
prior appropriation. Silkevy v, Tlegs, 51 Idaho 344, 5 P.2d 1049
(1931) . g A :
5. The proposed decision issued earlier discussaed at length
' the authority of the Director to requlate diversions and raquire a
reasonable pumping level even before the passage of the Ground
‘Water Act in 1951. The Pntire dlscu531on has been omitted because
the Department is not required to determite a reasonable pumping
level in this case. :

5, The Silkey court estab;ished that artesian pressurer
should ba- protected from further declines.

7. Because the Eilhﬁ! decree specificelly addressed and
prdtected artesian pressure in the aquifer, the Department, in
deference to the Silkey decree, will refrain from examining whether
the artesian pressure in Stewart Gulch constitutes a reasonable
pumping level and is in the public interest pursuant to I.C. § 42-
226 until such time as the court addresses the issue in the Snake
River Basin Adjudication. '

8. The watermaster of Water District 63fs'must administer
the waters of Stewart Gulch in accordance with the provisions of
the gilkey v. Tiegs decree, including the protection of the
artesian pressure necessary to deliver water to the prior
appropriators. I.C. § § 42-237a and 42-607.

9, Hunt Bros., or its successors, is entitled to full use of
its water rights in their order of priority from the point of
" diversion it has acquired, including the Tiegs well.

10. Water users from the Ryan weil and the Stralow well may

FINAL MEMORANDUM DECISION AND ORDER - Page 6
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continue to divert water for domestic purposes, provided it'does
not cause significant declines in any artesian pressure diversions

-which injures earlier in time water rights,

11'

“an adjudication claim, the watermaster will not shut ‘off domestic
use from the well.

12. Matter herein expressed as a conclusion of law which is

" later deemed to be a rinding of fact is hereby made a finding of

fact..

ORDER
IT IS HEREBY ORDERED that the watermaster. of Weter District

63-5 shall. administer the groundwater in the water district undex

the terms of the Silkevy v. Tiegs decree and according to thn laws
of prior appropriation,

IT IS FURTHER ORDERED - that the watermaster of ‘Water District ;
_63-S shall “upon determination that there is not sufficient weter_
that can be delivered by artesian pressure to £111 a senior °

groundweter right 1limit or prohibit withdrawals from wells within
tha water district heving a later priority.

"IT IS FURTHER ORDERED that a water district meeting should be.
_conducted pursuant to Title 42, Chapter 6. of the Idaho Code.

Should the users rail to appoint a watermaster, upor request of a
user, the Department will appoint a watermaster.

IT? IS FURTHER ORDERED that Tee Ltd.’s ‘request for oral
argument is DENIED. ' ' B

Dated this 1-57' day of _&éﬁﬁﬂé 1992.

R. Kei h Higqins
Director é %

'FINAL MEMORANDUM DECISION AND ORDER - Page 7
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CERTIFICATE OF MAILING

I HEREBY CERTIFY that on this .  day of 4{2&%}3&@ . .
1992, I majled a true and correct copy of the FToregolng Ffina

_Hnmorandum Decision and Order, postage prepaid to the following:

_Boise, I 83701*

.. liichael C Creamer

Givens Pursley et al _
PO Box 2720 o 4505 Foothill Dr
Boise, ID 83703

Boise, ID - 83701

Villiam F Ringert : : "J-A Terteling .Susan D Miner
 Ringert, Clark et al L " - Hawley, Troxell et al
-PQ Box 2773 . B77 W Hain Bm. 706. . _..__ . PO Box 1617
_Bolge, ID 83701 . Boise, Ib 83702 ~ _. . -  Boise, ID 83701

Jeffray C Feraday . _ Kenneth R Arment -~ - . - - Ray.F Stralow.

--Givens Purslay et al- - .. Brady, Sastrum & Lerma . = . . g

PO Box 2720 ... - " <. PO Dox 1398 C . .2 3911 Whitehead

Boise, ID 83701 : _ﬂoise,-ID 93703

"M E and R E Ryan
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T01 Stewart Gulch Fi;e 7 ' ) DnﬁmmmoIWMuEMwﬁuy .
FRON: TIM LUKE . | Westecn Regional Chice

DATE: December 22, 1992

 RE: Corraction concerning water right‘number 63-4037

4 D -t g e P L b S b e S o A S s - s - e o — i .
--—-u-u-...-—_-__—--—_——m-——m—-ﬂ_-.-__— - ——im

The orders and correﬂpondence in this file iﬁéorfecﬁly identify the
above referenced water right number as number 63-4037P. The

correct number for all future correspondence and orders etc. should
be 63-4037.
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SState of [d~ho - £3-S
DEPARTMENT OF WATER RES(;URCES file

1361 North Orchard Street, Statchouse Matl, Bo'se, Idaho 83720-9000
Phone: (208) 327-7900 FAN: (208) 327-7866

CECIL D. ANDRUS
GOVIANOR

R. KEITH HICGINSON
DIRFLTOR

Qctober 27, 1993

Re: In the matter of application for transfer no. 4202 of water
right no. 63-07595 in the ‘name of Terteling Trust No. 7

Dear Interested-Party:

The accompanving order is a "final ordef“ issuad by the department
pursuant to section 67-5246 or 67-5247, Idahc Code.

Section £#7-5246 provides as follows:

{1} If the presiding officer is the agency head, the
presiding officer shall issue a final order. .

(2) 1If the presiding officer issued a recommended ‘order, the

agency head shall issue a final order following review of that
recommended order.

: (3) If the presiding officer issued a preliminary order, that
order becomes a final order unless it is reviewed as required in
section 67-5245, Idaho Code. 1If the preliminary order is reviewed,
the agency head shall issue a final order., -

{4) Unless otherwise providad by statute or rule, any party
may file a petition for recongideration of any order issued by the
agency head within fourteen (14) days of the issuancz of that
order. The agency head shall issue a written order disposing of
the'petltlon The petition is deemed denied if the agency head
does not dispose of it within twenty-one (21) days after the filing
of the petition.

{5) Unless a different date is stated in a final order, the
order is effective fourteen (14) days after its issuance if a party
has not filed a petition for reconsideration., If a party has filed
a petition for reconsideration with the agency head, the final
order becomes effective when:

(a) the petition for reconsideration is disposed of; or

(h)the petition is deemed denied because the agency head
did not dispose of the petition within twenty-one (21) days.

Page 1



(6) A party may not be required to comply with a finul order
unless the party has been served with or has actual knowledge of
the order. 1If the order is malled to the last known address of a
party, the service is deemed to be sufficient. - :

{7) A nonparty shall not be required to comply with a final
order unless the agency has made the order available for public
inspgct:on or the nonparty has actual knowledge of the order.

_ (8) The provisions of this section do ﬁot preclude an agency
from taking immediate action to protect the public interest in
accordance with the provisions of section 67-5247, Idaho Code.

PETITION FOR RECONSIDERATION

+ Any party may file a petition for reconsideration of a final order : .

within fourteen {(14) days of the service date of this order. The '
department will- act on a petition for reconsideration within
twenty-one (21) days of 1lts receipt, or the petition will be
considered denied by operation of law. See section 67-5243(4)
Idaho Coda. '

APPEAL OF FINAL ORDER TO DISTRICT COURT

Pursuant to sections 67-5270 and 67-%272, Idaho Code, any party
aggrieved by a final order or orders previously issued in a matter
before the department may appeal the final order and all previously
issued orders in the matter to district court by filing a petition
in the district court of the county in which: o

i. A hearing was held,

ii. The final agency action was taken,

iii. The party seeking review of the order resides, or

iv. The real property or personal property that was the
subject of the agency action is located.

The appeal must be filed within twenty-eight (28) days a) of the
service date of the final order, b) of an order denying petition
for reconsideration, or c) the failure within twenty-one {21). days
to grant or deny a petition for reconsideration, whichever is
later. 5See section 67-5273, Idaho Code. The filing of an appeal
to district court does not in itself stay the effectiveness or
enforcement of the order under appeal.

Si:;;}ely,' .
L, Glen Saxten //, _
- Chief, Water Allccation Bureau-

Page 2
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DEFORE THE DEPARTMENT OF WATER RESOURGES
'~ Or THE

BTATE OF IDAMO

IN THE MATTER OF AFPLICATION FOR)

TRANSFER NO. 4202 OF WATER RIGHT) '
NO. 63-07595 IN THE NAME OF ) . . FINAL ORDER
TERTELING TRUST NO, 7 - Yy : o

)

This matter having come before tha Idaho Department of Water
Resources (department) in the form of a protested application for
transfer, thea department having held a conference in the matter and
having tssued a recommended order to which no exceptions were

filed, the Director of the department makes the following Findings
of Fact Conclusions of Law and Order' _ ‘

FINDINGS OF FACT

1. On January 14, 1993, the department issued license no.
63-07595 in the name of Terteling Trust WNo. 7 (applicant)
authorizing the diversion of 2.0 cfs of ground water from wells
located in the SW1/4SEl/4 Section 15, SW1l/4NW1l/4 and NW1l/4SW1l/4
Section 22, all in T4N, R2E,B.M. for the irrigation of 103 acres in
Sections 21 and 22, T4N, R2B,B M. The priority of use is March 7,
1973, ' ‘

2. on February 4, 1993, the applicant submitted application
for transfer no. 4202 of licensed right no. 63-07595 to the

_department proposing to add._.a point of._ diver51on (well) -in -the-.

NE1/4NW1l/4 Section 22, T4N, R2E,BM.

3. The application was advertised as required by law and was
protested by Jeff J. Jayo, Maryann Duggan, Helen M. Miller, Edwards
Greenhouses, Clifton Johnson and Sherman Nelson. All protests have
been withdrawn except the protest of Sherman Nalson.

4. The department scheduled a hearing in the matter to be
held on August 11, 1993. The department did not conduct the
hearing, however, since the protestant advised the department that
the department should consider the information already submitted to
the department as the protestant’s position.

5. The department advised that the applicant could respong
in writing te the protestant’s position and that the department
would then consider the information submitted and would issue a
decision in the contested matter.

6. The applicant’s intent is to constrdct and use a well

FINAL ORDER -~ Page 1
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which is less hydraulically connected to other wells in thé Stewart

‘Gulch area than one of the applicant’s.existing wells which is

located in the NW1/4SW1/4 Section 22, T4N, R22E,BM.
CONCLUSIONS OF LAW '

, 1. . Section 42-222, Idaho Code, pfoVides'in pertinent part
as (ollows: . ‘

The director of the department of water resources shall
examine all the evidence and available information and shall
approve the change in whole, or in part, or upon conditiocns,
provided no other water rights are injured thereby, the change
does not constitute an enlargemsnt in use of the original
right, and the change is consistent with the conservation of
water resources within the state of Idaho and is in the local
public interest as defined in section 42-203A(%), Idaho Code;

. 2. - On December 5, 1989, tha department created Water
District 63-S, Stewart Gulch, due to concerns about the use and

distribution of the low temperature geothermal water resource in
Stewart Gulch. : :

'3. The points of diversion for the water right sought to be
transferrad in this actien are within the boundaries of the water
distric® znd are subject to watermaster regulation.

4. kpproval of the application‘will not injure existing
water rights if the approval is properly conditioned.

5. Appfoval of the application will not constitute an
enlargement in water use over that amount already authorized if the
approval is properly conditioned. |

6. The application is consistent with the conservation of
.water resources in Idaho. )

7. The application is in the local public interest.

8, The department should approve the application with
certain conditions and limitations. '

ORDER

IT IS THEREFORE, hereby ORDERED that Application for Transfer
No. 4202 of licensed water right no. 63-07595 is APPROVED subject
" to the following conditions: . :

1.. Prior to diversion and use of water from the new well to

7'be constructed under this approval, the right holder shall install
and maintain per department specifications flow and pressure
measurement devices that allow the department to determine the rate

FINAL ORDER - Page 2
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. of dlversion from the well.

2. The right holder shall conduct an investigation, subject
_ to the approvsl of the department, to determine the impact of the
new well on the existing wells within Water District &3-8S. Upon a
" determination by the department that use of water from the new well '
should be administered with other rights in the district, use of -
water under this approval 1is subject to the control of the
- watermaster of Water District 63-5, Stewart Gulch.
3. = Constructicn of the new well is subject to the drilling
permit requirements of Section 42-235, Idaho Code, and all Well
Construction Standards Rules regarding the construction of 1low
taemperatura geothermal wells, B

: 4. If diversion from the new well is found to have more
. impact on the water available to a senior water right than the

‘impact of the presently installed system during times the senior
: water right is entitled to use water, as determined by the Director
-\ + of the department, the right holder shall cease to use the new well
“% - and/or shall abandon the new well as specified by the Director.

5. This right when combined with all other rights for the
.same land shall provide no more than 0.02 cfs per acre nor more
~than 4.5 afa per acre for the lands irrigated.

6. The right holder shall use the full allotment of surface
water rights, to the extent water is available, in conjunction with
ground water diverted pursuant to this approval.

7. '~ The change authorized under "this. approval shall be
accomplished within one (1) Year of the date of this approval

8. Failure to comply with the conditions of this approval is
cause for the Director to rescind approval of the transfer,

9. This approval does not preclude the opportunity for
review of the validity of the water right in the ongoing Snake
River Basin Adjudication. . o

, 1993,

signed this _ 2277 day of _Zregal

- ..
[

. . ' ' R. KEITH HIGEINSON
3 ‘ Director :

FINAI, ORDER - Page 3




CERTIFICATE OF MAILING

Y NEREDY CERTIFY th:~n this _odf(__ day of 0c* "w, 1993, I mailed a true
and correct copy, postage prupald, of the Eoreg ng Final Oruer to the following:

Flora Company © Cliften W Johnson Maryann Duggan and/or
Jeff T Jayo : ' ' Helen M Hiller
3823 N 36th Stve ' 3707 Whitehead : 4023 Whitehead St
Boise, ID 83703 , : Beise, 1D 83703 . -Boise, ID 83703
Sherman F Nelson Edvards Greenhousas Tertling Trust No.7
e/o WF Ringert ' Kike Monnie/Paul Edwards

.. - PO Box 2773 410¢ Sand Creek St 877 ¥ Main St Ste 706

-, . DBoise, ID 83702 Boise, 1D-83703 : . Boise, ID 83702

S -_ - Karip L Gustafs . L
S : Senior ecretar o _ R,




. STATE OF IDAMO
DEPARTMENT OF WATER RESOURCES

TRANSFER OF WATER RIGHT

TRANSFER NO. 4202
WATER RIGHT NO. 63=07595.

- This {a to certify that: TERTELING TRUST NO 7
877 W MAIN BT #706
BOIBE ID 83702

has requested a change to the above captioned water right(a).' This c¢hange in water

right(s) la authorized purouant to the provisions of Sectlon 42-222, Idaho Code,
provided the conditions linted below are met,

DIVERSION ANNUAL

BENEFICIAL USE PERIOD OF USE ' RATE VOLUNME

IRRIGATION 03/15 to 11/15 2.00 CFs 463.5 AF

STOCKWATER 01701 to 12/31 0.05 CFs 2.0 AF

DOMESTIC 01701 to 12/31 0.05 CFS 1.2 AF
Totals 2.00 CFS 466.7 AF

SOURCE

GROUNDWATER

Priority: 03/07/1873 : -

ATION OINT(S) OF DIVERSION: - .
: NWNE , Sec. 22, Township 04N, Range 028

r
NENW , Sec. 22, Township 04N, Range 02E
SWNW , Sec. 22, Tounship 04N, Range O2E
NWSW , Sec. 22, Township 04N, Range 02E
- ADA County
- PLACE_OF USE®: IRRIGATION i '
TWN RGE_SECQ ACRES ~ ACRES ACRES  TOTAL
04N 02E 21 . SENE 1 NESE 8 SESE 10 19
22 NWiE 8 NENW 11 NWNW 10
: suNw 27 - SENW 1 NESW 3
NWsW 14 SWSW 3 . SESW 3
NWSE 4 _ ‘ - 84
Total number of acres irrigated: 103

PLACE OF USE: STOCKWATER
TWN_RGE SEC
04N 028 22 SUNW

ped
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TRANSBFER NO. 4202
WATER RIGHT NO. 63-07595

PLACE OF USE: ‘ -

DOMESTIC, pame ag STOCKWATER une

CONDITIONS/REMARKS; o _
1. Right Ho. 63-07595 ln subject to the conditions of the Flnal
Ordor in the mattor of Application for Transfar No. 4202.

Dated this A day of (O@;lgﬂg( | , 19 23,

A Bl Serli

Chief, Water Alloc. Buread




~ SO S 3-S
ey 7 RECENED b ,
Etr - 0CT 288893
Octobar 27, 1993 .

Attached 1s a copy of the Order denying petitionk'for rehearing
and amended final memorandum decision and order issued in

co?ngction with the request for groundwater requlation in Stewart
Gulc :

‘Copies forwarded to

IDWR - Northern Reglon =~ Bob Hayneé

IDWR - Southern Reglon - Loren Holmes

IDWR - Eastern Region - Ron Carlsbn
IDWR - Western Kegion - Dave Tuthill '

' Legal bilvision - Phil Rassier - T e
quudiqation Bureau - Dave Shaw
Information Officer - Dick Larsen

" Water Allocatien Bureau - Glen Saxton

' Karen Gustafson

Tim Luke

Pam Skaggs

Erv Ballou
 George Austiguy
Darla Block
Brenda Chapman
-Cindy Zimmerman
" carolyn Aﬁdfegg
Jim Johnson

‘Donna Corless

/hﬁJ“? 4 .Ajdtﬁwuiu

cer juf 2 8/50 ~ Fl Collivg (ﬁ’ Fenn o)
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State of Idw. .o
 DEPARTMENT OF WATER RESOURCES

1301 North Orchnrd Street, Statchouse Mail, Boise, Idaho 83720-9000
-Phone: (208) 327-7900 FAX: (208) 327—7866

CFCIL D. ANDRUS
COVFRNOY

R XEITH BEIGGINSON

DIRECTOR

Octobar 22, 1993

Re: In the matter of request for ground ‘water regulation: decreed
right nos. 63-0012, 63-0013, 63-00i4, 63-0015 and 63-0016, claim

.no, 63-4037 and permit no. 63-9758"

Dear Interested Party:

the accompanying order is a "final order" issued by the department
pursuant to section 67-5246 or 67-5247, Idaho Code.

i

section 67-5246 provides as}ﬁollows:

(1) If the presiding officer is the agancy head, the -

-preglding officer shall issue a final order.

{2) 1f the presiding officer issued a recommended order, the
agency head shall issue a final order following review of  that

recomnended order.

{3) If the presiding officer issued a preliminary order, that

. order becomes & final order unless it is reviewed as required in

section 67-5245, Idaho Code. If the pr eliminary order is reviewed,
the agency head shall issue a final order.

(4) Unless otherwise provided by statute or rule; any party
may file a petition for reconsideration of any order issued by the
agency head within fourteen (14) days of the -issuance of that
order. The agency head shall issue a written order dispousing of
the potition, The petition is deemed denied if the agency head

does not dispose of it within twenty—one (21) days after the filing
of the petition.

{5} Unless a different date is stated in - a final order, the

“order is effective fourteen (14) days after its issuance if a party

has not filed a petition for reconsideration. If a party has filed

‘a petition for reconsideration with the agency head, the final

order becomes effective when:
(a) the petition for reconsideration is disposed of; or

(b)the petition is deemed denied because the agency head
¢id not dispose of the petition within twenty-one (21) days.

. Page 1
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_ {(6) A party may not be required to comply with a £inal order
-unless the party has been served with or has ‘actual knowledge of

the order. 1If the order is mailed to the last known address of a
parcty, the service is deemed to be suffic.ant.

{7y A nonparty shall not be required to comply with a £ina1
order unless the agency has made the order availahle for public
‘inspection 'or the nonparty has actual knowledge of the order.

"-(8) The provisions of this section do not preclude an agency
from taking immediate action to protect.the public interest in
accordance with the provisions of section 67-5247, Idaho Code.

PETITION FOR nmcgnsznmnawxdg' '

_Any party may file a petition for reconaideration of a final order
- within fourteen {14) days of th .-3ervice date of this order. The

- department will act on a petition for "teconsideration within’

" twenty-one {21} days of its receipt, or the  petition will be
“considered denied by ‘operation of law. , See section 67 5243(4)
“Idaho Code. o P - o :

APPEAL OF FINAL ORDER TO DISTRICT COURT

'Pursuant to sections 67-5270 and 67—~ 5272, Idaho COGe, any party,

ﬂ.aggrieved by a final order or orders previously issued in a matter

before the department may appeal the final order and all previously

issued orders in the matter to district .court by £iling a: petition
~in. the dietrict court of the county in which-

'i; ‘A hearing was held, o
“ii. The final agency action was taken, S
iii. The party seeking review of the order re51des, or

iv. The real property or personal property’ that was the

subdect of the agency action is located.“:

The appeal must be ‘Filed within twenty—eight (28) days a) of the
service date of the final order, b) of an order denying petition
for reconsideration, or c) the failure within twenty-one (21) days
to grant or deny a petition for reconsideration, whichever is
later. See séction 67-5273, Idaho Code. The filing of an appeal
to district coeurt does not in itself stay the effectiveness or
enforcement of the order under appeal.

Sincerely,

Lo o ‘
d L] [y
£ Lo Hig n -

Director -

' Page 2
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HEFORE THE DEPARTFENT OF WATER RESOURCRS

OF THE STATE OF IDAHO

IN THE MATTER OF REQUEST FOR
GROUND WATER REGULATION: DECREED
RIGHT ROB. 63-0012, 63-0013
63-0014,. 63-0015 & 63-0016, CLAIM
.NO. 63-4037 AND PERMIT WO. 63=9758

ORDER. DENYING PETITYIONS
FOR REHEARING AND
AMENDED FINAL MEMORANDUM
DECISION AND ORDER

Nt Nt gl Nl s Nl

‘This matter came bofore the Idaho Department of Water
Rescurces (Department) as a petition to form a weter district and
as 0 response to an Order to Show Cause why the Department should
" not prohibit or limit the dtvereion of water under certain ground
- water rights. oOn December 5, 1989, the Department issued a final
order creating Water District 63-58 to control the distribution of
‘water from the low temperature geothermal aquifer 1n ‘Stewart Gulch.
That final Order did not address the show cause matter and reserved'.
- any decision” on certain unresclved legal issues pertainﬁng to the
"Department’s authority under the Ground Water Act. Those legal
- issues reserved in the December 5, 1989 final Order are addressed
by the Department during these proceedings.

The Department issued a proposed. declslon on September 24,
1990, and exceptions were filed by Tee Ltd. (Quail Hollow) and Hunt
Bros. Floral, Inc. (Hunt Bros.). On December 1, 1992, tha
Department issued a Final Memorandum Decision and Order that
included Department responses to eXceptions filed by Qua11 Hollow

and Hunt Bros. Petitions for Rehearing were received from both J.
. L. Terteling and Quail Hollow during the month of December, 1992,
raieing several issues. The Department in this order addresses the
issues raised in the petitions for rehearing and amends the Final
Memorandum Decision and Order.

' ORDER DENYING PETITIONS FOR REHEARING ,

On December 22, 1992, Terteling Trust No. 7 and J. I.
Terteling (herein collectively "Terteling") filed a Petition for

ORDER DENYING PETITIONS FOR REHEARING AND '
AMENDED FINAL MEMORANDUM DECISION AND ORDER - Page 1




‘7, .

Rehearing before the Department advocating that the Depwrtment'
Final Memorandum ‘Docision and Order ba modified in saveral

_reapects. ‘ :

Specifically, the Terteling ‘petition requested that the
Department exclude Terteliny’s wells from administration in Water .0
District No. 63- S, appoint a local ground water beard, eliminate
"protection for artesian pressure in the aquifer and correct an
inconaistency in the COnclusions of Law of the Departmant's final
decision, .

On December 30, 1992, Quail Hollow filed a 1ate”Pe£itioh for
Reheaxring and Joinder in Terteling Petition for Rehearlng with the
Department requesting the Department reconsider'its final order and

< -appoint a local ground water board and establish reasonable grouhd

) :3 water pumping levels in the aquifer. . '

' Tertellng’s Petition for Reﬁearing,and Quail Hollow’s Petition
for Rehearing are DENIED. The Department addresses the issues
raised in the petitlons by amending its Final Memorandum Decision
.and Order in the following manner:

A Finding of Fact No. 10 will “remain unchanqed in the
.Amended Final Memorandum Decision as’ there appears to be a general
interconnection between all the wells in the aéuifer. The final

" order is amended to recognize the option of excluding the Terteling
.wells from regulation under Water District No. 62-8 if it can be
‘demonstrated that there is no interconnection with the other wells
‘in the aquifer. -

B. The Department declines to appoint a local ground water
board. The issues raised in the petitions for rehearing do not
invelve a senior ground water right alleging injury -because of
‘interference from a junior'ground water right as Ebntemplated under
"Idaho .Code § 42-237(b).  Moreover, formationrof a local ground
_water board is unnecessary in view of the changes incorboreted in
:the Department’s Amended Final Memorandum Decision and Order.

c. The Department will regulate Water - Dlstrlct No. -5
‘pursuant to the terms of the _jJJLgL__A_;llggg_ decree pending

ORDER DENYING PETITIONS FOR REHEARING AND
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adjudication of the affected rights in Twin Falls County Case No.
39576 {Snake Rivar Basin Adjudication). Legal issues ihvolving the
establishment. of reasonable pumping levels and the protection of
artesian pressure raised in the petitions for rehearing can be
ralsed bafore the court in the Snake River Basin Adjudication.

D. The inconsistency in the Conclusions of Law identified by
. the Terteling petition for rehearing is corrected by the deletion
.of Conclusion of Law HNo. 11 from thae Deparﬁment'a original
decision, :

AMENDED FINAL MEMORANDUM DECIBIOH AND ORDER

‘ ’ ) FINDINGS OF FACT :

1.  On August 22, 1989, Hunt Bros. Floral, Inc. (Hunt Bros.)
filed a petition with the Department requesting the creation of a
water dirtrict and the appointment of a watermaster for the Stewart
Gulch Low Temperature Geootharmal Basin located in the vieinitv of
36th Street and Hill Road in Boise, Idaho. On the same date, Hunt

_Bros, requested that the Department issue 'a summary order
prohibiting any further withdrawals of water from certain wells
--operated by Quail Hollow Golf Club (Quail Hollow) W1th1n the basin.

2. On August 25, 1989, the Department issued an Order to
Show Cause directing certain well owners in the Stewart Gulch Low
' Temperature Geothermal area to show cause why the Department should
not issue an order prohlbltlng w1thdrawals from their respective
wells,

3. On September 7, 1989, the Departmeniwbommenced a hearing
on the Petition to Create a Water District and on the request for
issuance of an order prohibiting further w1thdrawals from the Qua11
Hollow wells.: . :

4, The hearing was reconvened by the Department on September
13, 1989 and  September 14, 1989 +to allow the "participants
' additienal time to intreduce evidehce on the matters at issue.

5. _Preliminary investigations by the Department and
_ testimony at the hearing indicate that during pumping in the late
summer Quail Hollow Golf Club’s irrigation wells interfere with the

ORDER DENYING PETITIONS FOR REHEARING AND
AMENDED FINAL MEMORANDUM DECISION AND ORDER - Page 3
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‘Hunt Bros. Floral, Inc. - 63-0012
63-0013
63~0015
Edwards Greenhouses - 63-0014
Mn El or Ro E RYBI'I - 63 0016 o
_;rw,Lr,;__;fﬁm-gr———Qudjl~Hollow—operates two wells for irrlgation purposes

A\
.\‘

artesian pressure and the delivery of hot
Hunt Bros., the senior water right holder:
Tieys. et al., Ada County Case No. 11748

6. The rights to the use of low

water to wells owned by
in the case of Silkev v.

. Juna 13, 1930.

temperature geothermsl

ground water from certain wells in the vicinity of 36th Stieet and

Hill Road in Bolse, Idaho were decreed i

n the gilkey case., The

- court found that water to supply the rights was diverted from a

commen and interconnected source.

7. The §ilhg1 decree recognized that the qround water in
Stewart Gulch was- diverted by means of artesian pressure and
directed the,Department to regulate and measure the flows of the

wells and to create a water district unde

r the applicable law.

8. Water right ldentification numbersz and the current users

of water as confirmed by the Silkey decre

under Claim No. 63-4037 and Permit No., 63~

claims a priority date of Qctober 1, 1931.

a priority date of June 30, 1981,. -

@ are as follows:

9758. .Claim No. 63-4037
Permit No. 63-9758 has

. 10. Department records and testimony indicate that the_water
supply for the wells owned by J. A. Terteling and the well owned by
Raymond F. Stralow appear to be interconnected to the'same water

supply described in the 8ilkey decree and used for 1rr1gatlon by

‘Quail Hollow.

11. The following is a list of adjudlcation claim numbers
assigned to claims filed by the well owners for water rlghts in the

Snake Rlver Basin Adjudication,

ORDER DENYING PETITIONS FOR REHEARING AND
AMENDED FINAL MEMORANDUM DECISION AND ORD
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Quwner . . Aniugimml_cm&_mrmumm
Hunt Bros,. - A63-0012 o 63~0012
A63-0013 -~ 63-0013
| A63-0015 ‘ 63-0015
Edwards Greenhouse 7 A63=~0014 ‘ ' 63-0014
~ M.E. or R.E. Ryan A63-0016 . . §3-0016
Quail Hollow , _
a) Victor L. Nibler A63-4037 T - 63~04037
b) TEE Limited (No Claim Filed) 63-09758
" .J.A. Terteling A63-03603 ‘ . - 63-03603
: : A63-07595 . 63-07595
Raymond Stralow  A63-05195 63-05195

12, Evidence at the hearing established that Hunt Bros.
acquired the Tiegs well, and began divertihg water under its water
right entitlement from the Tliegs well. Evidence also established
that the nature of use by Hunt Bros.'hes changed, both by 'a

transfer which was approved in 1954, and by transfers accomplished

A\

without recording.
" 13. There was no evidence of forfeiture by Hunt Bros. or the

other right holders.

14, The 8ilke ey, decree prohtbited diversion of water from the
Tiegs well and the Ryan well. Both of these wells have been used

-for diversion of water.

15. In reaponse to the petltion to create a water district

'the Department issued an order dated December 5, 1989 creating
'-Water District No. 63-S for the low temperature geothermal water

resource in Stewart Gulch.

16. The order creating a water dlStrlCt dated December 5,
1989, did not address the show cause matter and reserved any
decision on certain unresolved legal issues pertainihg to the
Department’s authority under the Ground Water Act.

17. The Departmeﬁt issued a Proposed Decision and Order for
the show cause order on September 24, 1990. ' -

'18. On December 1, 1992, the Department 1ssued a Final

‘ ORDER DENYING PETITIONB FOR REHEARING AND ’
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Memornndum Decision and Order that includad Department responses to
the oxceptions filed by Quail Hollow and Hunt Bros.
19. . The Department has been informed that Hunt Bros. no
1longer own the property, and the current owner is "Flora Company."
20. A matter herein expressed as a Finding of Fact which is

1ater deemed to be a Conclusion of Law 1s hereby made a COnclusion
of Law,

CONCLUSIONS OF LAW -
1. Idaho's Constitution provides that all waters within the

state are subject to the regulation and control of the state.
Idaho Const. art. XV § 1, provides:

Use of waters a public use., - The usg of all waters now
- .appropriated, or that may hereafter be appropriated for
sale, rental or distribution; alsoc of water originally
appropriated for private use, but .which after such
appropriation has heretofore been, or may hereafter be
s0ld, rented, or distributed, is hereby declared to be a
public use, and W&Jﬁnﬂaﬂ&mm
A the gtate in the manner bre _c;:ib__sl_by_la.
(Emphasls added).

2. The state has a statutory duty to. supervise the
" appropriation and allotment of the water resources of the state to-
water users who divert the water for beneficial uae.' Idaho Code §

42-101 (1990) prescribes in part: ' i

Nature of property in water. - Water: being essential to
the 4industrial prosperity of the state,  and all
agricultural development throughout the greater portien
of the state depending upon its just- apportionment to,
and economical use by, those making a beneficial
“application of the same, its control shall be in the
state, which, in providing for its-use, shall equally
guard all the various interests involved. All the waters
of the state, when flowing in their natural channels,
including the waters of all natural spring and lakes
within the boundaries of the state are declared to be the
property of the state, whose duty it shall_ be to
supervise their appropriation and allotment to those
giyegting the same there ;;om ﬁo; any benpeficial purpose

(Emphasis added)

3. The state’s duty to supervise the appropriétioh of water

ORDER DENYING PETITIONS FOR REHEARING AND
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applies to all subterranean waters as well as.to surface waters
~within the state.. I.C. § 42-103,

4 The low temperature geothermal waters at issue in this
action have been the subject of previous litigation in which the
court applied the general water laws and principles under Idaho
‘law." The Idaho Court, citing Hinten v. Little, 50 Idaho 371, 296
P. 582 (1931), specifically acknowledged that the underground
artesian waters at issue in thils matter are subject to the laws of

prior appropriation. Silkey V. Tieas, 51 Idaho 344,:5 P.2d 1049
(1931). - ‘ - ' ) L
" 5. . The proposed decision issued earlier discussed at length

" the authority of the Director to regulate diversions and require a
reasonable pumpind lavel even before the passage of the Ground
Water Act in 1951. The entire discussion has been omitted because
the Department is not required to determine a reasonable pumping
1evel in this case. :

6. The Silkey court established that artesian pressure
. should be protected from further declines.
7. Because. the Silkey decree specifically. addressed and
~ protected artesian pressure in the aquifer;” the Department, in
_ deference to the gj;g v decree, will refrain from examlning whether

. the artesian pressure in Stewart Gulch constitutes a reasonable -

pumplng 1eve1 and is in the public intezeet pursuant ‘to I.C. § a2-
226 untll such time as the court addre sea the issue in the Snake
" River Basin Adjudication, - _

'8, The watermaster of Water District No;'363-s must
administer the waters of Stewart Gulch in accordance with the
previsions of the gilkey v. Tlegs decree, including the protection
-of the artpsian-pressure necessary to deliver water to the prior |
‘appropriators. I.C. §§ 42-237a and 42-607. '

9, Hunt Bros., or its successors, is ertltled to full use of
its water rights in order of priority from the p01nt of diversion
it has acquired, including the Tiegs well. o

10. Water ‘users from the Ryan well and the Stralow well may

ORDER DENYING PETITIONS FOR REHFARING AND
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.eontinue to divert water for domestic purposes; provided the use

does not eause significant decline in the artesizn pressure for any

diversion which causes injury to earlier in time water rights.
11. Matter herein expressed as a Conclusion of Law which is

later deemed to be a Finding of Fact is hereby made a Finding of"

. Fact.
ORDER )

- IT IS HEREBY ORDERED that the Watermaster of Water District
Nn. 63-8 shall administer the ground water in the water district
Vunder the terms of the S llgey v, Ti _g_ decree and according to the
laws of prior appropriation.

IT IS FURTHER ORDERED that the Watermaster of Water District
No. 63-S shall, upon his determlnation that there is not sufficient
water that can be deliverad by artesian pressure to fill a senior
ground water right, limit or prohibit withdrawals"from wells within
- the water district having a later pricrity. The‘Department will

conglder altering the boundaries of Water District No. 63-58 to’

eliminate regulation of a well if its_oﬁners‘demenstrate to the

satisfaction of the Director of the Idaho' Department of Water

Resources thet regulation of the wells;willrnot'i@pact the water

availability to the other well in the aquifer having a senior right

.~ and should not therefore, be regulated within Water District No.
63—5. :

IT IS FURTHER ORDERED that this Amended Final Memorandum
Decision and Order shall only govern the administration of low
temperature geothermal ground water from Water District No. 63-§
‘until such time as the water rights are adjudicated and all other
relevant matters necessary to define.the rights are addressed in
Twin Falls County Case No. 39576 (Snake River Basin Adjudication).

This order. is not intended to preclude or limit any wateruser
" from advanc1ng any legal argument or defense before the District
' court in Twin Falls County Case No, 39576 involving any issue
raised or ruled upen by the Department in its Amended Final
‘Memorandum Decision and Order.

ORDER DENYING ?ETITIONB FOR REHEARING AND
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I HEREBY CERTIFY that on this J7f.  day of

1993, X mailed a true and correct copy of the

_“Villiam F Ringert
“'Ringert, Clark et al

PO Box 2773

‘Boise, ID - 83701

Jeffrey € Fereday

71Givens Pursley et al

PO Box 2720

- Boise, ID 83701

" Hichael C Creamer
" Givens Pursley et al

PO Box 2720

© Boise, ID 83701

CERTIFICATE OF MAILING

J A'Terfeling

877 V Main Rm 706
Boise, ID 83702 °

Kenneth R Arment :
Brady, Saetrum & Lerma
PO Box 1398 . C
Bolse, ID 83701 .

M E and R E Ryan

4505 Foothill Dr
Boise, ID 83703

?ézﬁ£k§ZL.4_1r__;__v
oregolng Order

Denying.Petitions for Reharing and Amended Final Memorandum
"Decision and Order, postage prepald to the {-1lowing:

Susan D HMiner

. Hawley, Troxell et al

PO Box 1617

- Boise, ID 83701

Ray T Stralov
3911 Vhitehead

. Boiee, ID 83703
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