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DEPARTMENT OF WATER RESOURCES 
1.101 North Orchnrd Street, Stntchousc Mall, Boise, Idaho 8.1720 -(208) 327-7?00 

October 10, 1989 

J. /\, Tcrtcling 
077 W. Main, Rm. 
noise, ID 03702 

706 

Dear Mt". Tertoling: 

RE: W/\TER DIS!'RICT 63-S, S'!'f,.W/\R'l' GULCH 

er.en. o,ANIJRU~ 

R. KY.ml 111GGINSON 
DIU.croa 

Enclosed is a proposed memorandum decision and order which creates a 
water district in the Ste.wart Gulch area. By creating the water district, 
tho initial administrative stops have been taken to provide for 
distribution of the rights to the low temperature geothermal water 
resource (nc,t the cold wnter) in the area. 

The department will appoint .a ·wat:.ermaster upon receipt of a petition 
as required by section 42-608, Idaho Code. until· subsequent court action 
changes tha langua~e in the Silkey v. Tiegi; decree relative to artesian 
flow from the wells or interpretation of Elie law relative to the existing 
decree dictates a change, the department will instruct the watermaster to 
deliver the rights in accordance with the decree. 

!'he users should recognize that during times of shortage, rights which 
are not represented by court decree or by permit or license issued by the 
department will be the first water uses to be reduced or shut off 
regardless of the priority which has been claimed. (Section 42-607, Idaho 
Code), 

Note that the order creating the district requires measuring devices 
to be installed and operable on each well authorized to divert water. 
Department representatives are available to provide technical advice on 
the type of measuring device and/or equipment which is suitable to measure 
your use of water. The measuring equipment is to monitor the following 
parameters: 

1. Instantaneous rate of withdrawal.and cumulative volume withdrawn; 
2. Well head temperature; 
3. well head pressure or drawdown; 
4. Closed-in pressure or water level when the well is not being used. 

The issue of applicability of the ground water act, including 
department authority under 42-237a, reasonable pumping lifts and cease and 
desist orders remains before the agency and will be addressed separately 
upon completion of briefing and review of these isr;ues. 
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J. fl. 'l'ertellng -2- October 10, 1989 

Pl11~no fc~l froo to contor.t tho clopartllltlnt if you h~ve quootions. 

Slncernly, 

f}~c}O~ 
Gary Spackman, Manager 
W.R. Permits Section 

c: ItMR - w. Region 
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State of Idnho 
DEPARTJ\tlENT OF WATER RESC>URCES 
1301 North O•chnrd Street, Stntchousc Mnll,.llols~, ldnho 83720 -(208) 327-7900 

December 5, 1989 

Susan D. Miner, Esq. 
llawley, Troxell, Ennis & IJawley 
P. o. Box 1617 

Cf.Cf I, D.AN'l>RU.,-; 

""""""" 
R. kf:mr 1trGGlSSON 

nra,crua: 

Boise, ID 83701 

De«r Ms. Miner: 
Dapartrnent of \';ater P.escu,cis 

YIM!wn Region.I Otlice •• 

P.1':: WJ\Tr,:R DISTRICT 63-S, STEWART GULCIJ 

Enclosed is a memorandum decision and order which creates the above 
referenced water district. The intent of the order. is to manage the· low 
temperature geothermal water resource (not the cold water) in the area. 

Note that the order requires the installation of measuring equipoont 
on or before llpril 1, 1990. The department will provide technical advice 
upon requeot relative to the needed equipment. The measuring equipment, 
however, shall be of a type acceptable to the department to monitor the 
following parameters: 

1. Instantaneous rate of withdrawal and cumulative volume 
withdrawn; 

2. Well head temperature; 
3. Well head pressure or drawdown; 
4. Closncl-in pressure or water level when the well is not 

being used. 

The question of the applicability of the reasonable pumping level 
provisions of the Idaho Code and the authority granted the department by 
Section 42-237a-, Idaho Code, remain before the department and will be 
addressed in a separate action. 

Please feel free to contact the department if you have questions. 

Sincerely, 

~~~ 
Water /\!location Bureau 

c: IIJIIR - w. Region 



BEFORE 'lllE DEPM™ENT OF WATER RESOORCES 

OF TIIE 

STI\Tll OF IDNIO 

IN '1111:: Ml\'ITER OF CREIITION OF WI\TER 
DISTRICT 63-S, STEWI\RT GULCH COUNTY: 11M 

PROPOSED MEMORI\NDUM DECISION 11ND ORDER 

IJtp3r,,n~nt of Water P~Y)ortc~ 
We~:f'rn Rc,!1Cinal o::,le 

This matter having come before the Idaho Department of Water Resources 
(Department) as a petition to form a water district and also as a response to an 
order to Show cause why the Department should not administer groundwater rights, 
the Del?artment finds, concludes and orders as follows: 

FHfc)mGS OF FACT 

1. On August 22, 1989, the Department received a request to create a 
waler district and appoint a watermaster. On the same date, the Department also 
received a request to issue a swranary order prohibiting water use from some 
well£ used by Quail Hollow Golf Course. 

2. The rights to the use of low temperature geothermal groundwater 
from certain wells in the vicinity of 36th street and Hill Road in Boise, Idaho 
were decreed in the case of Silkey v. •riegs, et. al., Ada County Case No. 11748 
on June 13, 1930. The decree found that the rights were diverted from a common 
source and that they were directly related to each other. 

3. The decree recognized that water was diverted by means of artesian 
pressures and established a distribution scheme to protect historic pressures 
and flow rates by artesian pressure. 

4. The rights and current users of water under those rights in the 
Silkey decree are as follows: 63-0012, 63-0013 and 63-0015, Hunt Bros. Floral, 
Inc.; 63-0014, Edwards Greenhouses; and 63-0016, M.E. or R.E. Ryan. 

5. Two wells are operated for irrigation purposes by Quail Hollow Golf 
Club represented by Claim Na. 63-4037P and Permit No. 63-9758. Claim No. ·, ••• 
63-4037P claims a priority date of 1931. • Permit No. 63-9758 has a priority of 
June 30, 1981. Data gathered by the United states Geological Survey, 
represented by hydrographs that are part of the record in this matter and 
testimony of witnesses, establish that the Quail Hollow wells are interconnected 
with the water uses decreed in the Silkey decree. 

6. Evidence currently available does not show a ·direct connection 
between the wells in the Stewart Gulch area and wells in the Capital Mall area. 

7. Further testimony indicates wells awned by J. I\. Te rte ling also 
appear to be interconnected to the water supply for the previously described 
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tights. Mr, Tortollng stated that ho did not object to creation of a water 
distri<:t for regulntion of thosa rights. . 

0, Dop..1rtment records ohow that Raymond r. Stralow owns n well once 
known as the church ~11, and has fl.led n Snake ·River adjudication claim 
11lloging n dat9 of priority of January 1, 1.900. 'Ihe stralow 'Nill is 
intorconnucted with the, water supply for tho usos o! water listed above. 

9. Section 42-602, Idaho Code, requires the Department to supervise 
the distribution of Idaho's public waters in accordance with the rights of prior 
appropriation. 

10. Section 42-60/4, Idaho Codo, charges the Department with the 
responsibility to create water districts and Section 42-605, Idaho Code, 
provides for the election or appointment of a l'atermaster to administer thEe 
rights within the water ,\istrict. • 

11. The Silkey decree directs the Department to form a water district 
<1nd administer the uses a~cordingly. • 

12. Many legal issues have been raised regarding the authority of the 
Department under Section ~2-237«, Idaho Code, to enjoin the use of water by 
later-in-time dlvert&rs to protect senior water rights and the general 
applicability of the ground water act to wells which predate the act. Issues of 
law have also been raised regarding the establishment of reasoMble pumping 
levels. 

, 13. Both issues of fact and law remain to be resolved regarding the 
scope of authority granted to the Depat·tment by Idaho Code, Section 42-237a. A 
legal question must be resolved regarding the applicability of the reasonable 
pumping level language. Furthermore, if a reasonable pumping level should be 
established, a factual question regarding what level is reasonable must also be 
resolved. 

14. Installed fl.ow measuring devices and pressure measuring equipment 
are ne,eded to determine the· amount of water being diverted from wells within the 
water district and to properly deliver the water to those entitled to its use. 

CONCLUSIONS OF IJ\W 

1. The Department is authorized to create a water district and appoint 
a watermaster for proper dist~ibution of the water decreed in the case of 

. silkey v. Tiegs together with other water rights which divert and use water from 
the same low temperature geothermal aquifer. 

2. Section 42-607, Idaho Code states: 

rt shall be the duty of the said watermasters to distribute 
the waters of the public stream, streams or water supply, 
compri:;ing his water district, among the sever~! ditches 
t~king water there from according to the prior water rights 
of each respectively, and whole or in part, ... provided, 
that any person or corporatiol' claiming the right to the use 
of waters of the stream or wnter supply comprising a water 
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dlstrict, b\lt not owning or having the use of any adjudicated 
ot docrocd right thoroin, or right thoroin evidonco by permit 
or \icenso isaued by tho Dcpartmont of Water Rosources, ohall 
for purposes of diatrlbutlon during the RCMcity of water, oo 
holcl to h,wo a right subsequent to any adjudicated, decreed, 
perm! t, or li~ensed right in such strenm or water supply ... 

3, Interim management is needed. The Department should create a water 
district for the mnnagement anrl supervision of tho low temperature geothermal 
resource. 

4, '!'ho Department should rogul re the installation and maintenance of; 
flow measuring devices and pressure measuring equipment which enable a water•• 
n.1ster to properly dist~ibute water to those entitled to its use. 

ORDER 

IT IS HEREBY ORDERED !IS FOLL(!,/$: 

1. Water district 63--S, Stewart Gulch, iR hereby created in connection 
with the use of the low temperature geothermdl water resource. 

2. The area within the following boundaries shall constitute the water 
district: 

Beginning at the East Quarter corner of Section 15, T4N, 
R2E, B.M., thence south approximately one and oue-half mile 
to the southeast corner or Section 22, thence west one mile 
to the southwest corner of Section 22, thence south one-half 
mile to the east quarter corner of Section 28, thence west 
one-half mile to the center of Section 28, thence south 
one-half mile to the south quarter corner of Section 28, 
thence west approximately one and one-half mile to the 
southwest corner of Section 29, thence north one mile to the 
northwest cornet of Sectl.qn ·29, thence east one mile to the 
Northeast corner of Section 29, thence north one-half mile to 
the west quarter corner of Section 21, ··thence east one-half 
mile to the center of Section 21, thence north one-half mile 
to the north quarter corner of Section 21, thence east 
one-half mile to the northeast corner of Section 21, thence 
North one-half mile to the west quarter corner of Section 15, 
thence east one mile to the point of beginning, all in T4N, 
R21':, B.M. 

3. The owners of wells used for the· diversion of low temperature 
geothermal wat~r within the district shall install flow measuring devices and 
pressure measuring equipment acceptable to the Department for the measurement of 
water from their respective wells. 

4. Domestic heating uses are exempt from regulation by the watermaster 
of the district. The intent of this exemption ls to exclude from regulation the 
existing heating of single family residences and in-house uses of the water 
which utilize the heat of the water where total use of water per household does 
not exceed 13,000 gallons per day. 

PROPOSE:D ME:110MN0UM DECISION l\ND ORDE:R - Page 3 
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Hearing Officer 

CERTIFICATE-OP. SERVICE 

I IIEREBY CERTIFY that on this the 10th day of October, 1989, I 
deposited in the United states mail, postage prepaid a true and correct copy of 
each of the foregoing ORDER ISSUING PROPOSED DECISION and PROPOSED Ml!M:)RI\Nt1JM 
DECISION /\NO. ORDER sent to: 

William F. Ringert, Esq, 
Ringert, Clark, Harrington, Reid, Christenson & Kaufman 
P. o. Box 2773 
Boise, ID 83701-2773 

Susan D. Miner, Esq. 
Hawley, Troxdl, Ennis & Hawley 
P. o. Box 1617 
Boise, ID 83701 

Kenneth R. Arment 
Brady, Saetrum & Lerma 
P, o. Box 1398 
Boise, ID 83701 

M. E. and R. E, Ryan 
4504 Foothill Dr. 
Boise, ID 83703 

Ray F. Stralow 
3911 Whitehead 
Boise, ID 83703 

J. A. Terteling 
877 w. Main, Rm. 
Boise, ID 83702 

706 

Jeffrey c. Fereday 
Michael c. Creamer 
Givens, Pursley, Webb & Huntley 
P. o. Box 2720 
Boise, ID 83701 

~jJ~~h 
R~CK • 
Ss~retary;Records Manager 

PHOPOSED 11EMORIINDUM DECISION AND ORDEH - Page 4 
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BEFORE 'ITIE DEPI\RUtElrr Of' WATER RESOURCES 

OF 'ITIE STATE OF IDAJIO 

IN 111E MATTER OF CREATION OF WATER 
• DISTRICT 63-S, STEWIIRT GULCH 

) 
) 
) 

FINA!. ORDlm 

COUNT'i1 ADA 

l\OOPTING PROOOSED MEMOR/INIJU7'I DECISICtl AND ORDER 

This matter having come before the Idaho Department of Water Resources 
(Department) as a petition to form a water district and also as a rasponse to an 
Order to Show cause why the Department should . not prohibit or limit the 
diversion of water under certain groundwater rights, the Department finds, 
concludes and orders as follows: 

FINDINGS OF FACT 

1. On August 22, 1989, the Department received a request to create a 
water district and appoint a watermaster. On the same date, the Department also 
received a request to issue a summary order prohibiting water use from some 
wells used by Quail Hollow C-olf Course. 

2. The rights to the use of low temperature geothermal grmmclwater 
from certain wells in the vicinity of 36th Street and Hl.11 Road in Boise, Idaho 
were decreed ih the case of Silkey v. Tiegs, et. al., Ada county Case No. 11748 
on June 13, 1930; The decree fotmd that water to supply the rights was diverted 

\ from a common and interconnected source. 

3. The decree recognized that water was diverted by means of artesian 
pressures and established a distribution scheme to protect historic pressures 
and flow rates by artesian pressure. 

4. The identification numbers of the rights and current users of water 
under the. rights as confirmed by the Silkey <lecree a~e as follows: 63-0012, 
63-0013 and 63-0015, Hunt Bros. Floral, Inc.; 63-0014, Edwards Greenhouses; and 
63-0016, M.E. or R.E. Ryan. 

5. Two wells are operated for irrigation purposes by Quail Hollow Golf 
Club under Claim No. 63-4037P and Permit No. 63-9758. Claim No. 63-4037P claims 
a priority date of 1931. Permit No. 63-9758 has a priority of June 30, 1981. 
Data gathered by the United States Geological Survey, represented by hydrographs 
that are part of the record in this matter and testimony of witnesses, establish 
that the source of water diverted from the Quail llollow wells is interconnected 
with the source of water for the rights decreed in the Silkey decree. 

6. Testimony indicates the water supply for wells owned by J. A. 
Terteling also appears to be interconnected to the water supply for the 
previously described rights. 

FINAL ORDER - Page 1 



7. Department records show that Raymond F. stralow owns a well once 
known as the Church WfJll, and hM filed a claim in tho Snake Rivor Basin Wator 
Rights lldjudlcatlon al.loglng a dato of priority of January 1, 1900. '111e Stralo,, 
wd). Is also lnterconnoctod with tho water supply for tho unes of water listed 
atxwo. 

8, Section 42-602, Idahci° Code, ram,iros the Department to supervise 
'cho distribution r.>f Idaho's public waters in accordance.with the rights of prior. 
appropriation. 

9. Section 42-604, Idaho Code, charges the. Department with the 
responsibility to creat.e water districts and Section 42-605, Idaho Code, 
provides for the election or appointment of a waterrnaster to administer the u~e 
of water under rights within the water district. • 

10. The Sll~ey decree directs the Department to form o water district 
and administer the ur,es accordingly. • 

11, Many legal issues of law and fact have been raised regarding the 
authority of the Department under Section 42-237a, Idaho Code, to enjoin the use 
of water by later-in-time dlverters to protect senior water rights and the 
general applicability of the ground water act to wells which predate the act. 

12. Both issues of fact and law have been raised and remain to be 
resolved regarding the scope of authority granted to the Department by Idaho 
Code, Section 42-237a. A legal question must be resolved regarding the 
api,licability of the reasonable pumping level language as provided in section 
42-226, :daho Code, Furthermore, if a reasonable pumping level should be 
established, a factual question regarding what level is reasonable must also be 
resolved. 

13. • The '·unresolved issues of fact and law described in findings of 
fact Nos. 11 and 12 are before the Department in a separate but related show 
cause proceeding and will not be further addressed in the present proceeding. 

14. Flow measuring devices and pressure measuring equipment are needed 
on each well to determine the amount of water being diverted within the \t.rater 
district and to properly deliver the water to those entitled to its use. 

CONCLUSIONS OF LAW 

1. 1'he De[)clrtment is authorized to create a water district and appoint 
a watermaster for propr;r distribution of the water decreed in the case of 
S!lkey v. Tiegs together with other water rights which divert and use water from 
the same low temperat>,re geothermal aquifer, 

2. section 42-607, Idaho Code states: 

It sh1,ll be the duty of the said watermasters to distribute 
the waters of the public stream, streams or water supply, 
comprising his water dir;trict, among the several di tchcF.: 
taking wat.er there from according to the_ prior water ri~hts 
of each respectively, and Whole or .in part, ._ .. provided, 
thdt any person or corporation claiming the right to the use 
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ol: wat:crs of the stream .or· water supply ccmprlsing a water 
district, but not owning or having the u110 of-·nny adjudicatod 
or decreed right therein, or right theroln evidence by permit 
or lic11nse isGued by the Department of Water Resource,3, shall 
fo.r purposes of distribution during the scarcl.ty of w,it.er, be . 
he:td to have a right subsequent to any adjudicated, decreed, 
poi:mlt, or licensed right ln such stream or Hater. supply .•. 

. 3. Intt1rim managP.ment ls needed. The Department should create a wat•r 
district fw the management and supervision of tho low temperature geothermal 
ri11sourc,1, 

. 4. The Department should require the inotallation and maintenance of 
flow meas11r!ng devices and pressure measuring cqt,.tpment which enable a water­
ma.ster to properly distribute water to those entitled to its use. 

ORDER 

IT IS HEREBY ORDERED AS FOLtruS: 

1. Water District 63-S, Stewart Gulch, is hereby created in coMection 
with the usE, of tho low temperature geothermal water resource. 

2. The area within the following boundaries shall canst! tute the ••ater 
district as shown on Figure 1, attached: . -

- - - - - BegiMln-g .it the-East Qi.tarter corner of Section iS, T4N, 
R2E, B.M., thence south approximately one and one-half mile 
to the southeast corner of Section 22, thence west one mile 
to the sot1thwest corner of section 22, thence south one-half 
mile to the east quarter corner of Section 28, thence west 
one-half mile. to the center of Section 28, thence south 
one-half mile to the south quarter corner of Section 28, 
thence west approxJmately one and one-half mile to the 
southwest corner of Section 29, thence north one mile to the 
northwest corner of Section 29, thence east one mile to the 
Northeast corner of Section 29, thence north one-half mile to 
the west quarter corner of Section 21, thence east one-half 
mile to the center of Section 21, thence north one-half mile 
to the north quarter corner of Section 21, thence east 
one-half mile to the northeast corner of Section 21, thence 
North one-half mile to the west quarter corner of Section 15, 
thence east one mile to the point of beglr.ning, all in T4N, 
R2E, B.M. 

3. The owners of wells used _for the diversion of low temperature 
geothermal water within the district shall install flow measuring devices and 
the rate of flow and volume of pressure measuring equipment acceptable to the 
Department for the measurement of the rate of flow-·and volume of water diverted 
from their respective wells. Such devices and/or equipment shall be installed 
on or before April 1, 1990. 

4. Certain domestic heating uses are exempt from regulation by ·the 
watermaster of the district. • The intent of this exemption is to exclude from 
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regulation the heating of single ··family residences and in-house uses of the 
·water which utilize the heat of the water where total-use'.of water per household 
does not excoud 13,000 gallons per day. Wolls not· used exclusively for domestic 
heating purp<)ses are subject to regulation and the requirement to Install 
measuring devices and/or pressure measuring equipment. 

Dated this ..filh day of December , 1989. 

~"6---Di rector 

, .. 

CERTIFICIITE OF SERVICE 

I HEREBY CE:RTIFY that on this the 5th day of December , 1909, I 
deposited in the United States mail, postageprepaid a true and correct copy of 
each of the foregoing ORDER ISSUING PROPOSED DECISION and PROPOSED MEMORANDUM 
DECISION AND ORDER sent to: 

William F. Ringer~, Esq. 
Ringert, Clark, Harrington, Reid, Christenson & Kaufman 
P. o. Box 2773 
Boise, ID 03701-2773 

• Susan D. Miner, Esq. 
Hawley, Troxell, Ennis & Hawley 
P.O. Box 1617 
Boise, ID 83701 

Kenneth R. Arment 
Brady, Saetrum & Lerma 
P. o. Box 1398 
Boise, ID 83701 

M. E. and R. E. Ryan 
4504 Foothill Dr. 
Boise, ID 83703 
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J. A, Terteling· 
877 w. Main, Rm. 706 
Boise, ID 83702 

Jeffmy C. Fereday. 
Michael. C. Creamer 
Givens, Pursley, Webb & Huntley 
P. o. Box 2720 
Boise, ID 83701 

Ray F. stralow 
3911 Whitehead 
Boise, ID 83703 

RI TA . FLECI( 
Secretary/Records Manager • 
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December 2, 1992 Dtp,rtmi;t,: r•' .. 
i'i,n :•, •. ' 

Attach~d are copies copy of the Final Memorandum Decisi6n and 
Order, Certificates of Mailing and Covei Letter recently sent in 
reference to Request for Groundwate.r Regulation, Decraed Right 
No,•o 63-0012, 63-0013, 63-0014, 63-0015, 63-~016, claim no. 63-
4037, and permit no, 63-09758 

Copies forwarded to 

IDWR - Northern Region - Bob Haynes 

IDWR - Southern Region - Loren Holmes 

IDWR - Eastern Rogian - Ron Carlson 

IDWR - Western Region - Dave Tuthill 

Adjudication J:l.ureau - Dave Shaw 

water Allocation Bureau - Glen Saxton 

Karen Gustafson 

Tim Luke 

JJ Seifert 

Pam Skaggs 

Erv Ballou 

George Austiguy 

Darla Block 

Brenda Miller 

C-indy 7.immerrnan 

Carolyn Andregg 

Sharla Curtis 

Jim Johnson 

Gary Spackman 

(,,J' ,{). 
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.,,.,·uJ<t: THE DEPl\RTMENT OP WATER RESOURCES 

OF THB 

STATE OP IDAHO 

IN THB HATTER OP REQUEST FOR 
GROUNDWATER REGULATION! DECREED 
RIGHT NO,'S 63-0012 1 63-0013 
63-0014 1 63-0015, 63-00lG; CLAIM 
NO, 63-4037P AND PERMIT NO, 63-9758 

) 
) 
) 
) 
) 

PINAL MEHORANDUH 
DECISION AND ORDER 

This matter came before the Idaho Department of water 
Resources (Department) as a petition to form a water district and 

as a response to an order to show cause why the Department should 

not prohibJ.t or limit the diversion of water under certain 
groundwater rights, A proposed decision was issued, and exceptions 
were filed by Tee Ltd, (Quail Hollow) and Hunt Bros. Floral, Inc. 
The exceptions will be addressed in the following analysis':-----___ fJOW JI 

EXCEPTIONS . .ft ({ A7• 
Tee Ltd, objected to the proposed decision because: 

l, Tee Ltd. alleged the Silkey y, Tiegs decree limits the 
use of water to the uses as of the date of the decree and implies 
thc,t change of the uses is prohibited, 

2. Tee Ltd. contended that diversion from the Tiegs and Ryan 
well is prohibited, and that diversion from the Tiegs well under 
another wp.ter righ': and diversion from the Ryan well should be 
enjoined, 

3, Tee Ltd. argued that physical conditions and water use 
has changed so significantly, that the Silkey decree c.an't be 
administered, and the Department should establish .. a reasonable 
pumping level. 

4. Tee Ltd. argued that diversions are not being measured. 
5. Tee Ltd. requested oral argument. 
Hunt Bros. Floral, Inc. objec:ted to the decision, not because 

it disagreed with the holding, but because several conclusions of 
law not necessary to the decision dJ.s.cuss . disputed Department 
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authority to subject pre-1951 groundwater rights to the reasonable 
pumping level language of the Groundwater Act, 

ANALYSIS 
Silkev granted to the predecessor of Hunt Bros. Floral, Inc., 

the right to use water for "irrigation, stock, domestic heating and 
other beneficial uses" upon the land described, .There is no 
evidence in tho record that the Silkey rights are being used for a 
purpose other than those described by the decree. 

The i11tent of the decree prohlbi tion. of di version from the 
Tiegs well was to prevent injury to earlier right holders. 
Diversion from the Tiegs well to satisfy the Silkey rights is not 
prohibited by ·the decree. 

The prohibition of diversion of other rights will te followed 
except for di version for domestic purposes, including heat!ng 
associated with a domestic use. 

Diversions can be measured and the rights administered. 
Oral argument is not necessary, 
Most of the conclusions of law to which Hunt Bros. objected 

have been removed as unnecessary language. 

l, 

filed a 

FINDINGS OF FACT 

On August 22, 1989, Hunt Bros. Floral, Inc. (Hunt Bros.) 
petition with the Department requesting the creation of a 

water district and the appointment of a watermaster for the Stewart 
Gulch low temperature geothermal basin located in the vicinity of 
36th street and Hill Road in-Boise, Idaho. on the same date, Hunt 
Bros. requested that the Department ___ issue· a summary order 
prohibiting any further withdrawals of water from certain wells 
operated by Quail Hollow Golf Club (Quail Hollow) within the basin. 

2, on August 25, 1989, the Department issued an Order to 
Show cause directing certain well owners in the Stewart Gulch low 
temperature geothermal area to show-cause why the Department shoulrl 
not issue an order prohibiting withdrawals from their respective 
wells. 

3, On September 7, 1989, the Department conducted a hearing 
on the Petition to Create a Water District and the request for an 
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issuance of nn order. prohibiting further withdrawals from the Quail 
Hollow wells. 

4, The hearing was reconvened by the Department on September 
13, 1989 and September 14, 1989 to allow the participants 
additional time to introduce evidonce on the matters at issue. 

5. Preliminary investigations by the Department and 
testimony at the hearing indicata that during pumping in the late 
summer Quail Hollow Golf Club's irrigation wells interfere with the 
artesian pressuro and the delivery of hot water to wells owned by 
Hunt Bros., tho senior water right holders under the Silkey y. 
fufm decree. 

6. The rights to the use. of low temperature geothermal 
groundwater from certain wells in the vicinity of 36th Street and 
Hill Road in Boise, Idaho were decreed in the case of Silkey y. 

fug~, et, al,, Ada County Case No. 11748 on June 13, 1930. The 
court found that water to supply the rights was diverted from a 
common and interconnected source. 

7. The Silkey decree recognized that the groundwater in 
Stewart Gulch was diverted by means of artesian pressures and 
directed the Department to regulate and measure the flows of the 
wells and to create a water district under.the applicable law. 

8, Water right identification numbers and the current users 
of water as confirmed by the Silkey decree are as follows: 

Hunt Bros. Floral, Inc .. - 63-0012. 
63-0013 

~ ,,,,, . 63-0015 
,...: 

• q,•• Edwards Greenhouses - G3-0014 
q,111 \ ~ 

•~ 6
6
3:~0,,1'( M. E. or R. E. Ryan - 63-0016 

ivr-· P ' 11 
,,rs , 1oo"' 9. Quail Hollow operates two wells for irrigation purposes 

h( ~• • .,y/ • . • 
f>"" under Clairn No. 63-403?,,- and Permit No. 63-9758 .. Claim No. 63-

.4037P claims a priority date of October 1, 1931 .. Permit No. 63-
.9758 claims a priority date of June 30, 1981, 

10. Department records and testimony indicate that the water 
supply for the wells owned by J. A. Terteling and the well owned by 
Raymond F, stralow appear to be interconnected to the same water 
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supply described in the Silkoy decree and used tor irrigation by 
Qunil Hollow. 

lL The following is a list. ot adjudication claim nos. 
assigned to claims filed by the well owners tor water rights in the 
Snake River Dasin Adjudication, 

QJilm: 

Hunt Bros, 

Edwards Greenhouse 

M.E. or R.E. Ryan 

Quail Hollow 

Adjudication claim No. 

A63-0012 
A63-0013 
A63-0015 

A63-00l4 

A63-0016 

a) Victor L. Nibler A63-4037 
b) TEE Limited 

J ,A, Terteling 

(No Claim Filed) 

A63-03603 
A63-07595 

~ Right No. 
63-0012 
63-0013 
63-0015 

63-0014 

63-0016 

63-04037 
63-09758 

63-03603 
63-07595 

Raymond Stralow A6J-05l95 63-05195 
12, Evidence at the hearing established that Hunt . Bros. 

acquired the Tiegs well, and began diverting water under its water 
right entitlement from the Tiegs well. Evidence also established 
that the nature of use by Hunt Bros, has changed, both by transfer 
which was approved in 1954, and by transfers accomplished without 
recording. 

13, There was no evidence of .forfeiture by Hunt Bros, or the 
other right holders. 

14. The Sil.key decree prohibited di version of water from the 
Tiegs well and the Ryan well, Both of these wells have been used 
for diversion of water. 

15, In response to the petition to create a water district, 
the Department issued a final order dated·December 5, 1989 creating 
water District 63-S for the low temperature geothermal . water 
resource in Stewart Gulch, 

16. The final order creating a water district dated December 
5, 1989, did not address the show cause matter and reserved any 
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decision on certain unreaol vod lognl issues pertaining to tl-te 

Department's authority under th•1 Ground Water Act. 

17, The Department iosued ,, Proposed Decision and Order for 
the show cause order on September 24, 1990. 

18. The Department was informed that Hunt Bros. no longer own 

the property, nnd the current owner is Jeff Jayo or the "Flora 
Shop." 

19, Matter herein axpressed as a finding of fact which is 
later deemed to be a conclusion of law is hereby made a conclus.ion 
of law. 

CONCLUSIONS OF LAW 

l. Idaho's Constitution provides that all waters within the 

otate are subj act to the regulation and control of · the state, 

Idaho Const. art. XV S 1, provides: 

Use of waters a public use. - The use cf all waters now 
appropriated, or that may hereafter be appropriated for 
sale, rental .or distribution; also of water originally 
appropriated for private use, but which after such 
appropriation has heretofore been, or may hereafter be 
sold, rented, or distributed, is hereby declared to be a 
public use, and subject to the regulations and control of 
the state iD the manner prescribed by law. 

2. The state has· a statutory duty to supervise the 

appropriation.and allotment of the water resources of.the state to 

water .users who divert the water for beneficial use. Idaho Code S 
42-101 (1990) prescribes in part: 

Nature of property in water. - Water being essential to 
the industrial prosperity of the state, and all 
agricultural development throughout the greater portion 
of the state depending upon its just apportionment to, 
and economical use by, those making a beneficial 
application of the same, its control shall be . in the 
state, which, in providing for its use, .shall equally 
guard all the various interests involved. All the waters 
of the state, when flowing in their natural channels, 
including the waters of all natural spring and lakes 
within the boundaries of the state are declared to be the 
property of the state. whgse duty it shall be to 
supervise their appropriation and allotment to those 
diverting the same therefrom for any beneficial purpose . . . . 
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3 • The state's duty to supervise the approprintion of water 
applios to all subtorranean waters as well as to surface waters 
within tho state. I.e. s 42-103. 

4. The.low temperature geothermal waters at issue in this 
action have already be11n the subject of previous litigation in 
which the court applJ.ed the general water laws and principles under 
Idaho low. The Idaho Court, citing Hinton v, Little, 50 Idaho 371, 
296 P, 582 (1931), specifically acknowledged that the underground 
arte.sian waters at issue in this matter are· subject to the laws of 
prior appropriation. silkev v. Tiegs .. 51 Idaho 344, s P.2d 1049 
(1931). 

5. The proposed decision issued earlier discussed at length 
the authority of the Director to regulate diversions and require a 
reasonable pumping level even before the passage of the Ground 
Water Act in 1951. The entire discussion has b.een omitted because 
the Department is not required to dete;mi;:;e·a reasonable pumping 
level in this ~ase. 

6. The Silkey court established that artesian pressure 
should be protected from further declines. 

7. Eecause the _sl lkey decree specifically addressed and 
protected artesian pressure in the aquifer, the Department, in 
deference to the Silkev decree, will refrain from examining whether 
the artesian pressure in Stewart Gulch constitutes a reasonable 
pumping level and is in the public interest pursuant to I.e. S 42-
226 until such time as the court addresses the issue in the Snake 
River Basin Adjudication. 

8. The watermaster of Water District 63-S must administer 
the waters of Stewart Gulch in accordance with the provisions of 
the Silkev v. Tiegs decree, including the protection of the 
artesian pressure necessary to deliver· water to the prior 
appropriators. I.e. § § 42-2_37a and 42-607. 

9, Hunt Bros., or its .successors, is entitled to full use of 
its water rights in their order of priority from the point of 

diversion it has acquired, including the Tiegs well. 
10. Water u~~r.s from the Ryan well and the stralow well may 
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continue to divert water for domestic purposes, provided it'does 
not cause significant declines in any artesian pressure diversions 
which injures earlier in time water rights. 

11, Even though tho Stralow well use is only represented by 
an adjudication claim, the watermaster will not shut off domestic 
use from the well, 

12, Matter herein expressed as a conclusion of law which is 
later deemed to be a finding of fact is hereby ,made a finding of 
fact, 

ORDER 
IT IS HEREBY ORDERED that the watermaster,of Water Distric~ 

63-S shall administer the ground~ater in the water district under, 
the terms of the silkev v. Tiegs de,cree and according to thi-, laws 
of prior appropriation, 

IT IS FURTHER ORDERED that the watermaster of water District 
63-S shall, upon determination that there is.not ·sufficient water 
that can be delivered· by artesian pressure ,to, fill a senior 
groundwater right, limit or prohibit withdrawals from wells within 
the water district having a later priority,, 

'IT IS FURTHER ORDERED that a water dist;;ictmeeting should be 
conducted ,pursuant to Title 42, Chapter, 6 of the Idaho Code. 
Should the users fail to appoint a watermaster, upon request of a 
user, the Department will appoint a watermaster •. 

IT IS FURTHER ORDERED that Tee Ltd. 's · request for oral 
argument is DENIED. 

Dated this / ~r day· of 

R~ hHiggin~ 
Director 
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CERTIFICATE OF MAILING 

1 I HEREBY CP.RTIFY that on this _;jjJL day of J.Op(lm,8~ 
1992, I mailed a tru~ and correct copy of the foregonc(inaI 

. Memorandum Decision and Order, postage prepaid to the following, 

' ' 
Villiam F Ringert 
Ringert, Clark et al 
PO Bo" 2773 
Boise, ID 83701 

Jeffrey C Feroday . 
Givens Purslay et al 

• PO Box 2720 • 
··Boise,. ID 8370i 

trt'~h~el C Creamer . 
Givens Pursley et al 
PO Box 2720 
Boise, ID· 83701 

·J .A Tertel!ng 

877 Y ~ain Rm,706 
Boise, ID 83702 

Kenneth R Arment 
Brady, Saetrum & Lerma 
PO nox 1398 
Boise, ID 83701 

ME and RE Ryan 

4505 Foothill Dr 
Boise, ID 03703 

. Susan D Hiner 
Havley, Troxell et al 
PO Box 1617 
Boise, ID 83701 

. Rey. F Stralo11 

3911 Yhi tehead 
Boise, .XD 83703 



T01 Stewart Gulch F'ile 

FROKI TIM LUKE 

DATBI December 22, 1992 

MEMORANDUM 

RBI correction concerning water right number 63-4037 

--=-----------------=----==-~------- ---- -· 

Oopartmenr ol Vla1er f'11J-...1uiUr 

Wtstsrn il:ecion.il CH,ce 

The orders and correspondence in this file in.correctly identify the 
above referenced water right number as number 63-4037P. The 
correct number for all future correspondence and orders.etc. should 
be 63-4037, • 
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October 27, 1993 

er.cu. D, ASDRt;S 

R. KF.ITII IIICGISSOS 
DIUl.TOII 

Re: In the matter of application for transfer no. 4202 of water 
right no. 63-07595 in the name of Terteling Trust No, 7 

Dear Interested Party: 

The accompanying order is a "final order" issued bv the department 
pursuant to section 67-5246 or 67-5247 1 Idaho Code. 

Section 67-5246 provides as follows: 

(1) If the presiding officer is the agency head, the 
presiding officer shall issue a final order. 

. (2) If the presiding officer issued a recommended order, the 
agency head shall issue a final order following review of that 
re~ommended order. 

(3) If the presiding officer issued a preliminary order, that 
order becomes a final order unless it is reviewed as required in 
section 67-5245,.Idaho Code. If the preliminary order is reviewed, 
~~e agency head shall issue a final ordei. 

• ' 

(4) Unless otherwise provided by statute or rule, any party 
may file a petition for reconsideration of any order issued by the 
agency head within f.ourteen ( 14) days of the issuance of that 
order. The agency head shall issue a written order disposing of 
the petition. The petition is deemed denied if the agency head 
does not dispose of it within twenty-one (21) days after the filing 
of the petition. 

(5) Unless a different date is stated in a final order, the 
order is effective fourteen (14) days after its lssuance if a party 
has not filed a petition for reconsider~tion. If: a party has filed 
a petition for reconsideration with the agency head, the final 
order becomes effective when: 

(a) the petition for reconsideration is disposed of; or 

( h) the petition is deemed de_nied because the agency head 
did not dispose of the petition within twenty-one (21) days. 
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(6) A party may not be required to comply with a finul order 
unless the party has been served with or has actual knowledge of 
the order. If the order is mailed to the last known address of a 
party, the service is deemed to be sufficient. 

' (7) A nonparty shall not bo required to comply with a final 
order unless the agency has made the order available for public 
in,pectlon or the nonparty has actual knowledge.~f_the order. 

(8) The provisions of this section do not preclude an agency 
from taking immediate action to protect the public interest in 
accordance with the provisions of section 67-5247, Idaho Code, 

PETITION FOR RECONSIDERATION 

Any party may file a petition for reconsideration of a final order 
within fourteen (14) days of the service date of thi"s or.der. The 
department will· act on a_ petition for reconsideration within 
twenty-one (21) days of. its receipt, or the petition will be 
considered denied by operation of· 1aw. SeP. section 67-5243(4) 
Idaho Coda. 

hPPEAL OF FINAL ORDER TO DISTRICT COURT 

Pu~suant to sections 67-5270 and 67-5272, Idaho Code, any party 
aggrieved by a final order or orders previously issued in a matter 
before the department may appeal the final order and all,_previously 
issued orders in the matter to district court by filing a petition 

\ in the district court of the county in which: 
\ 

i. 
ii. 
iii. 
iv. 

A hearing was held, 
The final agency action was taken, 
The party seeking review of the order resides, or 
The real property or personal property that was 
subject of the agency adtion is located. 

the 

The appeal must be filed within twenty-eight ( 28) days a) of the 
service date of the final order, b) of an order denying petition 
for reconsideration, or c) the failure within twenty-one (21) days 
to grant or deny a petition for reconsideration, whichever is 
later. see section 67-5273, Idaho Code. The filing of an appeal 
to district court does not in itself stay the effectiveness or 
enforcement of the order under appeal. 

Sincerely, 

d1..lt~~-t+-
L. Glen Saxton / 
Chief, Water Allocation Bureau· 
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DEFORE ·rHE DEPARTMENT OF Wl\TER RESOURCES 

or THE 

llTl\Tt OF IDl\HO 

IN THE Ml\TTER OF APPLICATION FOR) 
TRANSFER NO, 4202 OF WATER RIGHT) 
NO, 63-07595 IN THE NAME OF ) FINll ORDER 
TERTELING 'rRUST NO, 7 ) _____________ ) 

This matter having come before tha Idaho Department of Water 
Resources (department) in the form of a protested application for 
transfer, the department having held a conference in the matter and 
having issued a recommended order to which no exceptions were 
filed, the Director of the department makes the following Findings 
of Fact, Conclusions of Law and Order: 

FINDINGS OF Fl\CT 

1. on January 14, 1993, the department issued license no. 
63-07595 in the name of Terteling Trust No. 7 (applicant) 
authorizing the diversion of 2.0 cfs of ground water from wells 
located in the SW1/4SE1/4 Section 15, SW1/4NW1/4 and NW1/4SW1/4 
section 22, all in T4N, R2E,B,M. for the irrigation of 103 acres in 
sections 21 and 22, T4N, R2E,B.M. The priority of use is March 7, 
1973. 

2. On February 4, 199 3, the applicant submitted application 
for transfer no. 4202 of licensed right no. 63-'07595 to the 

__ _ _ dE!pa;r1;l1le_n:t __ p.:,:-_op9.sing to add a _point _of_ di version- (well) - in -the­
NE1/ 4NW1/ 4 section 22, T4N, R2E,BM. 

3. The application was advertised as requ).red by law and was 
protested by Jeff J. Jayo, Maryann Duggan, Helen M. Miller, Edwards 
Greenhouses, Clifton Johnson and Sherman Nelson. All protests have 
been withdrawn except the protest of Sherman Nelson. 

4. The department scheduled a he~ring in the matter to be 
held on August 11, 1993. The department did not conduct the 
hearing, however, since the protestant advised the department that 
the department should consider the information already submitted to 
the department as the protestant's position. 

5. The department advised·that the applicant could respond 
in writing to the protestant's position and· tha_t the department 
would then consider the information submitted and.would issue a 
decision in the contested matter. 

6. The applicant's intent is to construct and use a well 
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which is loss hydraulically connected to other wells in the Stewart 
Gulch area than one of the applicant's ... existing wells vhich is 
located in the NW1/4SW1/4 Section 22, T4N, R22E,BM. · 

COSCLUBIONB OF LAW 

1, Section 42-222, Idaho Code, ~rovides in pertinent part 
as follows: 

The director of the department of water resources shall 
examine all the evidence and ava.ilable information and shall 
approve the change in whole, or in part, or upon conditions, 
provided no other water rights are injured thereby, the change 
does not constitute an enlargem,mt in use of the original 
right, and the change is consistllnt with tha conservation of 
water resources within tho state of Idaho and is in the local 
public interest as defined in JJection 42-2O3A(5), Idaho Code; 

2, On December 5, 1989, th•a department created water 
District 63-S, Stewart Gulch, dull trl concerns about the use and 
distributJ.on of the low temperature geother.mal water resource in 
Stewart: Gulch, 

. 3. The ·points of diversion for the water right sought to be 
transferred in this action are withtn the boundaries of the water 
district and are subject to wate.rmaster regulation. 

4. Approval of the applica'don will not injure existing 
water rights if the approval is pr1,perly conditioned. 

5, Approval ol; the. applic:ation will not con":titu~e an 
enlargemunt in water use over that amount already authorized if the 
approval is properly conditioned. 

6. The application is consistent with the conservation of 
water resources in Idaho. 

7, The application is in the local public interest. 

8. 'rhe department should approve the application with 
certain conditions and limitations. 

ORDER 

IT IS THEREFORE, hereby ORDERED that Application for Transfer 
No. 4202 of licensed water right no. 63-07595 is APPROVED subject 
to the following conditions: 

1, Prior to diversion and use of water from the new well to 
be constructed under this approval, the right holder shall install 
and maintain per department specifications flow and pressure 
measurement devices that allow the department to determine the rate 

FINAL ORDER - Page 2 



of diverslon from the well, 

2. The right holder shall conduct an investigation, subject 
. to the approval of the department, to determine the impact of the 

new well on the existing wells within Water District 63-S. Upon a 
determination by the depat·tment that use of water from the new well 
should be adml!nistered with other rights in the district, use of 
water under this approval is subject t.o the control of the 
watermaster of Water District 63-s, Stewart Gulch, . 

3. Construction of the new well is subject to the drilling 
permJ.t requirements of Section 42-235, Idaho Code, and all Well 
construction Standards Rules regarding the construction of low. 
temperature geothermal wells. • • 

• 4, If diversion from the new well is found to have more 
impact on the water available to a senior water right than the 
'impact of the presently installed system during times the senior 
water right is entitled to use water, as determined by the Director 

• of the nepartment, the right holder shall cease to use the new well 
\ and/or shall abandon. the new well as specified by the Director. 

5, This right when combined with all other rights for the 
same land shall provide no more than 0.02 cfs per acre nor more 
than 4.5 afa per acre for the lands irrigated. 

6. The right holder shall use the full allotment of surface 
water rights, to the extent water is available, in conjunction with 
ground water diverted pursuant to this approval. 

7. The change authorized under • this. approval shall be 
accomplished within one (1) year of the date of this approval 

-- --- --unless extended_by J:he_ J:)i_r_?<::t_~ f_oi:-_g_c,c,d _ _c,n1s_"~ _ 

s. Failure to comply with the conditions of this approval is 
cause for the Director to rescind approval of the transfer. 

9. This approval does not preclude the opportunity for 
review of the validity of the water right . in the ongoing Snake 
River Basin Adjudication. 

Signed this ---"'::Z:.J..?_;._;i-__ day of t::?.q;,:,75',,e_ -
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R: KEifH HNSON 
Director 
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CERTIFICATE OF HAILING 

I IIEREDY CERTIFY th:'"""1n this cJifl_ day of Oc•'-",r, 1993, I mailed a true 
and correct copy, postage pt-~ald, of the forcg';;rng Final Oro~r to the following: 

Flora Company 
Jeff T Jayo 
3823 N 36th Stve 
Boise, ID 83703 

Sherman F Nelson 
c/o YF Ringert 
PO Do,c 2773 
Boise, ID 83702 

Clifton Y Johnson 

3107 Yhitehead 
8t•lse, ID 83703 

Ed~ards Greenhousc!s 
Hik,, Monnie/Paul Edwards 
4106 Sand Creek St 
Boise_! ID ·83703 

Kare 
Sen· or 8ecret 

Maryann Duggan and/or 
Helen H Hiller 
4023 Yhitehead St 
Boise, ID 83703 

Tertling Trust No,7 

877 Y Hain St Ste 706 
Boise, ID 83702 
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STATE OF IDIIHO 
DEPARTMENT 01' WATER RESOURCES 

TRANSFER OF WATER RIGHT 

TRANSFER NO. 4202 
WATER RIGl!'l" NO, 63-07595 

• Thia io to certify. that I TERTELING TRUST NO 7 
877 W Hl\IN BT #706 
BOISE ID 83702 

hae requested a change to the above captioned water right (_e). This change in water 
right(e) is authorized pursuant to the provisions of section 42-222, Idaho Code, 
providod the c_onditiono lintod bo.low aro mot. 

BENErICIAL USE 

IRRIGATION 
STOCKWATER 
DOMESTIC 

SOURCE 

GROUNDWATER 

Priority, OJ/07/1973 

PERIOD 01" USE 

03/15 to 11/15 
01/01 to 12/31 
01/01 to 12/31 

Totalo 

LOCATION or potNT(S) or PIVERSION1 

~ OP' QS~t IRRJ.GATION 
:nm RGE s~c ACRES 
04N 02E 21 SENE 1 

22 NWilE 8 
SIINW 27 
NWSW 14 
NWSE 4 

PLACE OF USEs STOCKWATER 
:J:WN RGE SEC 
04N 02E 22 SWNW 

DIVERSION 
l!l\TE 

2.00 CFS 
o.os CFS 
a.as CFS 

2.00 CFS 

NWNE Sec. 
NENW , Sec. 
SWNW, Sec. 
NWSW , Sec: 

AOA 

~ 
NESE 8 
NENW 11 
SENW 1 
swsw J 

Total number of acres 

ANNUAL 
VOLUME 

463.S AF 
2.0 AF 
1.2 AF 

·166. 7 !IF 

22, Township 04N, Range 02E 
22,· _Township 04N, Rlll.nge 02E 
22, Township 04N, Range 02E 
22, Township 04N, Range 02E 
county 

I\CRES IQm. 
SESE 10 19 
NWNW 10 
NESW J 
SESW J 

84 
irrigated: 103 

'': '"• 
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PLllC!! O!"..Jllli 

TIU\NBFER NO. 4202 
Wl\TER RIGHT NO. 63-07595 

DOMESTIC, enmo ng STOCKWATER uoo 

CONlJITIONS/R~HmJI..L 
l. Right Ho. 63-07595 io oubjoct to tho conditiono of tho Final 

Ordor in tho mnttor of ApplicatJ.on !or Tranofor No. 4202. 

Dnted this ,;}1/A ~ day of {)r:k,&,, , 19 1!1 . 

Chiof, Water Alloc. Bureat! 
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/ RECEIVED 
~14<-

F~ L OCT 2 8 1993 

• October 2~, 1993 
WATER RESOURCH 
WESTERN REGION 

Attached is a copy of the Order denying petitions for rehearing 
and amended final memorandum decision and order issued in 
connection with the request .for groundwater regulation in Stewart 
Gulch 

Copies forwarded to 

IDWR - Northern Region~ Bob Haynes 

IDWR Southern Region Loren Holmes 

IDWR - Eastern Region - Ron Carlson 

IDWR - Western Region - Dave Tuthill 

, Legal Division - Phil Rassier 

Adjudication Bureau - Dave 1lhaw 

Information Officer - Dick Larsen 

water Allocation Bureau - Glen Saxton 

Karen Gustafson 

Tim Luke 

Pam Skaggs 

Erv Ballou 

George Austiguy 

Darla Block 

Brenda Chapman 

Cindy Zimmerman 

·carolyn Andregg 

Jim Johnson 

Donna Corless 

(, C,: 
" t,.Jd;:;.w,J'/.,___ 
- IJ,t/ c, 1;:~, (-r.;_ F/•.<P C.,) 



October 22, 1993 

CF.CIL 0. A.'iDRUS 

R. xr.rr1t mccassoN 
01ucroa 

Re: In the matter of rAquest for ground.water regulation: decreed 
right nos, 63-0012, 63-0013, 63-0014, 63-0015 and 63-0016, claim 

. no, 63-4037 and permit no. 63-9758 

Dear Interested Party: 

The accompanying order is a "final order" issued by the department 
pursuant to section 67-5246 or 67-5247, Idaho.code, 

Section 67-5246 provides as follows: 

( 1) If the presiding officer is. ffie • agoncy head, the 
preciding officer shall issue a final order. 

(2) If the presiding officer issued a recommended order, the 
agency head shall issue a final order following review of .that 
recommended order. 

(3) If the presiding officer hsued a preliminary order, that 
order becomes a final order unless it is reviewed as required in 
section 67-5245, Idaho Code. If the pceliminary order is reviewed, 
the agency head shall issue a final order. 

( 4) Unless otherwise provided by statute or r.ule, any party 
may file a petition for reconsideration of any order issued by the 
agency head within fourteen (14) days of the issuance of that 
order. The agency head shall issue a written order disposing of 
the potition, The petition is deemed denied if the agency head 
does not dispose of it within twenty-one (21) days after the filing 
of the petition. 

(5) Unless a different date is stated in a final order, the 
order is effective fourteen (14) days after its issuance if a party 
has not filed.a petition for reconsidccation. If a party has filed 
a petition fo'r reconsideration with the agency head, the final 
order becomes effective when: 

(a) the petition for reconsideration is disposed of; or 

(b)the petition is deemed denied because the agency head 
did not dispose of the petition within twenty-one (21) days, 
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(6) A party may not be required to comply with a final order 
unless the party has been served with or has actual knowledge of 
the order. If the order is mailed to the last.known address of a 
party, the service is deemed to be suffic:,nt. 

( 7) A nonpa rty shal-1 not be re qui red to comply with a final 
order unless the agency has made tho order available for public 
inspection •or the nonparty has actual knowledge of the order. 

(8) The provisions of this ~ection do not preclude an agency 
from taking. immediate action to protect .the public interest in 
accordance with the provisions of secti?n 67-5247, Idaho.Code. 

PETITION FOR RECONSIDERATION· 

Any party may file a petition for reconsideration of a final order 
• within fourteen (14) days of tr ··Jervice date of this order. The 

department will act on a petition fo·r ·teconsideration within 
. twenty-one (21) days of its receipt, or the· .Petition will. be 
• considered denied by operation of law. , See section 67-5243(4) 

Idaho Code . 

. APPEAL OF FINAL ORDER TO DISTRICT COURT. 

Pursuant to sections 67-5270 and 67-5272, . Idaho. Code, any party 
aggrieved by a final order or orders previously issued _in a· matter 
before the department may appeal the final order and all previously 
•issued orders in the matter to district ,court by filing a-petition 
in the district court or the county in which: 

i. A hearing was held, 
ii. The final agency action was taken, 
iii. The party seeking review of the order resides, or 
iv. The real property or personal property that was the 

subject of the agency action is located. 

The appeal must be 
0

filed within twenty-eight (28) days a) of the 
service date of the final order, b) of an order denying petition 
for reconsideration, or c) the failure within twenty-one (21) da.'ys 
to grant or cleny a petition for reconsideration, whichever is 
·later. • see sectio·n 67-5273, Idaho Code. The filing of. an appeal 
to district court does not in itself stay the effectiveness or 
enforcement ·of the order under appeal. • 

Sincerely, 

~eit
0

h Hig<.;,t.:,;-n-----­
Director 
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BEFORE TIIE DEPARTMENT OF 'IIATER RESOURCES 

OF THE STATE OF !DAHO 

IN TnB HATTER OF REQUEST FOR 
GROUND 'IIATER REGULATION! DECREED 
RIGHT NOS, GJ-0012 1 63-0013 
63-0014, 63-0015, 63-0016 1 CLAIM 

.NO, 63-4037 AND PERMIT NO, 63-9758 

ORDER DENYING PETITIONS 
FOR REHEARING AND 
AMENDED FINl\L MEMORANDUM 
DECISION AND ORDER 

This matter came before_ the Idaho Department of Water 
Resources (Department) as a petition to form a water district and 
as o response to an Order to Show Cause why the Department should 
not prohibit or limit the diversi~n of water under certain ground 
water rights. On Decembers,· 1989, the D~partment-issued a final 
·order creating Water District 63-S to controf-·the distribution of 

water from the low temperature geothermal aquifer in Stewart Gulch, 
That final Order did not address the ~how.cause matter and reserved 
any decision on certain unresolved legal issues pertaining to the 
Department's authority under the Ground_ Water Act. Those ·1egal 
issues reserved in the Decembers, 1989 final Order are addressed_ 
by the Department during these proceedings.· 

The Department issued a proposed decision on September 24, 
1990, and exceptions were filed by Tee Ltd. (Quail Hollow) and Hunt 
Bros, Floral, Inc. (Hunt Bros.). On December 1, 1992, the 
Department issued a Final Memorand~m Decision and Order that 
inc'iuded Department responses to exceptions filed by_Quail Hollow 
and Hunt Bros. Petitions for Rehearing were received from both J. 
L. Terteling and Quail. Hollow during the month of De.cember, 1992, 

raising several issues. The Department in.this order addresses the 
issues raised in the petitions for rehearing and amends the Final_ 
Memorandum oecis"ion and Order. 

ORDER DENYING PETITIONS FOR REHEARING_ 

on December 22, 1992, Terteling Tn1st No. 7 and J. L, 
Terteling (herein collectively "Terteling") filed a Petition for 

ORDER DENYING PETITIONS FOR REHEARING AND 
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Rehearing before the Department acivocating 
Final Memorandum Decision nnd OrdQr be 
respects. 

--- -· 

that the Dep.-rtment I S 

modified in several 

Specifically, the Terteling petition requested· that the 
Departnient exclude Tertelin~•s wells from administration in water 

District No. 63-S, appoint a local ground water beard, eliminate 
• protection for artesian pressure in the aquifer and correct an 
inconsistency in the Conclusions of Law of the Department's final 
decision. 

on December 30, 1992, Quail Hollow filed a late Petition for 
Rehearing and Joinder in Terteling Petition for Rehearing with the 
Department requesting the Department reconsider its final order and 
appoint a local ground water board and establish reasonable ground 
water·pumping levels in the aquifer, 

Tertellng' s Petition for Rehearing and Quail Hollow' s Petition 
for Rehearing are DENIED. The Department addresses the issues 
raised in the petitions by amending its Final Memorandum Decision 
and Order in the following manner: 

• A. Finding of Fact No. 10 will. remain unchanged in the 
Amended Final Memorandum Decision as there appears to be a general 
interconnection between all the wells in the aquifer. The final 
order is amended to recognize the option of excluding the Terteling 

.wells from regulation under Water District No. 63-S if it can be 
·demonstrated that there is no interconnection with the other wells 
in the aquifer, 

B. The Department declines to appoint a local ground water 
board. The issues raised in the petitions for rehearing do not 
involve a senior ground water right alleging injury because of 
interference from a junior ground water right as contemplated under 

·Idaho.Code § 42-237(b). Moreover, formation of a local ground 
.water board is unnecessary in view of the changes incorporated in 

·the Department's Amended Final Memorandum Decision and Order. 
c. The Department will regulate Water· Distrtct No, 63-S 

pursuant to the terms of the Silkey v. Tiegs decree pending 

ORDER DENYING PETITIONS FOR REHEARING AND 
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adjud.lcation of the affected rights in Twin Falls county case No. 
39576 (Snake River Basin Adjud.lcation). Legal issues involving the 
establishment of reasonable pumping levels and the protection of 
artosian pn,asure raised in the petitions for rehearing can be 
r~is~d before the court in the snake River Basin Adjudication. 

D. The inconsistency in the Conclusions of Law identified by 
the Terteling petition for rehearing is corrected by the deletion 
of Conclusion of Law No. ll from. the Department's original 
decision. 

l. 

filed a 

AMENDED FINAL MEMORANDUM DECISION AND ORDER 

FINDINGS OF FACT 

On August 22, 1989, Hunt Bros. Floral, Inc. (Hunt Bros.) 
petition with the Department requesting the creation of n 

water dir.trict and the appointment of a watermaster for the Stewart 
Gulch Low Temperature Coot.h~r.mal Bns:in loci'\ted in the v:ir.ini1·n of 

36th street and Hill Road in Boise, Idaho. on the same date, Hunt 
Bros. requested that the Department issue a summary order 
prohibiting any further withdrawals of water from certain wells 
operated by Quail Hollow Golf Club (Quail Hollow) within the basin. 

2. on August 25, 1989, the Department issued an Order to 
Show cause directing certain well owners in the Stewart Gulch Low 

Temperature Geothermal area to show cause why the Department should 
not issue an ~rder prohibiting withdrawals from their respective 
wells. 

J. On September 7, ) 989, the Depa.~tmen1:
0

·c;minenced a hearing 
on the Petition to Create a water District and on the request for 
issuance of an order prohibiting further withdrawals.from the Quail 
Hollow wells. 

• 4 . The hearing was reconvened by the Department on September 
13, 1989 and September 14, 1989 to allow the participants 
additional time to introduce evidence on the matters at issue. 

5. Preliminary investigations by the Department and 
testimony at the hearing indicate that during pumping in the late 
summer Quail Hollow Golf Club's irrigation wells interfere with the 
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artosian pr~ssure and the delivery of hot water to wells owned by 
Hunt Bros,, the senior water right holder,: in th" case of Silkey y. 
Ti@.IL..~-11L., Ada County Case No, 11748, June 13, 1930, 

6, The rights to the use of low temperature geothermal 
gi·ounrJ water from certain wolls in the. vicinity of 36th stt·eet and 

Hill Road in Boise, Idaho were decreod in the Silkev case, The 
court found that water to supply the rights was diverted from a 
common and interconnected source, 

7. The Silkey decree recognized that the ground water in 
\ Stewart Gulch was·· diverted by means of artesian pressure and 

directed the Department to regulate and measure the flows of the 
wells and to create a water district under the applicable law, 

8, Water right identification numbers and the current users 
or water as confirmed by the Silkev decree are as follows: 

Hunt Bros, Floral, Inc, - 63-0012 
63-0013 
63-0015 

Edwards Greenhouses -

M, E, or R, ·E, Ryan -

63-0014 

63-0016 
_____ -- ~ -

0 
- - - - - -9, - - Qual.1--Hol-low-operates· tvo-wells -for lrr-igation- purp~ses 

under Claim No, 63-4037 and Permit No, 63-9758, Claim No, 63-4037 
claims a priority date of October 1, 1931, Permit No, 63-9758 bas 
a priority date of June 30, 198L .-

\ 

10, Department records and testimony indicat.E,- that the water 
supply for the wells owned by J, A, Terteling and the well owned by 
Raymond F, Stralow appear to be interconnected to the same water 
supply described in the Silkey decree and used for irrigation by 
Quail Hollow_. 

11, The following is a list of adjudication claim numbers 
assigned to claims filed by the well owners for water rights in the 
snake River Basin Adjudication, 
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.Ql!Ml:. 

Hunt Bros. 

Edwards Greenhouse 

M.E. or R.E. Ryan 

Quail Hollow 
a) Victor L,'Nibler 
b) TEE Limited 

J ,A. Terteling 

Adjudication c1nim.Jtq_,. 
1163-0012 
1163-0013 
A63-0015 

A63-0014 

A63-0016 

A63-4037 
(No Claim Filed) 

l\63-03603 
A63-07595 

water Right No. 

63-0012 
63-0013 
63-0015 

6.3-0016 

63-04037 
63-09758 

63-03603 
63-07595 

Raymond stralow A63-05195 63-05195 
12. Evidence 11t the hearing established that Hunt Bros. 

acquired the Tiegs well, and began diverting water under its water 
right entitlement from the Tiegs well.. Evidence also established 
that the nature of use by Hunt Bros. has changed, both by a 
transferwhich was approved in 1954, and by transfers accomplished 
without recording. 

13. There was no evidence of forfeiture by Hunt Bros. or the 
other right holders. 

14. The fillill:£ de.cree proh.i_bi ted di version of water from the 
Tiegs well and the Ryan well. Both of these wells have been used 
for diversion of water . 

. 15. In response to the petition to create a water district, 
the Department issued an order dated December 5, 1989 creating 
Water Distric·t No. 63-S for the low temperature geothermal water 
resource in Stewart Gulch. 

16. The order creating a water district, dated December 5, 
1989, did not· address the show cause matter and reserved any 
decision on certain unresolved legal issues pertaining to the 
Department's authority under the Ground Water Act. 

17. The Department issued_a Proposed Decision and Order for 
the show cause order on Septemb~r 24, 1990. 

18. On December 1, 1992, the Department issued a Final 
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Momornndum Decision and Order that included Department responses to 
tho oxcoptions filed by Quail Hollow and Hunt Bros. 

19, The Depnrtment has been informed that Hunt Bros. no 
longer own the property, and the current owner is I' Flora company. 11 

20, A matter herein expresRed as a Finding of Fact which is 
later deemed to baa Conclusion of Law i11 hereby made a conclusion 
of Law. 

CONCLUSIONS OF LAW 
1, Idaho's Constitution provides that all waters within the 

state are subject to tho regulation and control of tho state. 
Idaho Const. art. XV S l, provides: 

Use of waters a public use. - The use of all waters now 
-appropriated, or that may hereafter be appropriated for 
sale, rental or distribution; also of water originally 
appropriatec1 for private use, but , which after such 
appropriation has heretofore been, or may hereafter be 
nold, rented, _or distributed, is hereby declared to. be a 
public use, and subject to the regulations and ~ntrol of 
the otate in the.manner p~scribect by lllli, 

(Emphasis added), 
2, The state has a statutory duty. to supervise the 

·appropriation and allotment of the water resources of the state to 
water users who divert the water for beneficial use.· Idaho Code S 
42-101 (1990) prescribes in part: 

-- . ---- - . 

Nature of property in water. - Water being essential to 
the industrial prosperity of the state, and all 
agricultural development throughout the greater portion 
of the state depending upon its just apportionment to, 
and economical use by, those making a beneficial 

• application of the same, its control shall. be in the 
state, which, in providing for its· use; shall equally 
guard all the various interests·involvod. All the waters 
of the state, when flowing in their natural channels, 
including the waters of all natural spring and lakes 
within the boundaries of the state are· declared to be the 
property of the state, whose duty it shall be to 
supervise their appropriation and allotment to those 
piyerting the same thru;:efrom for any beneficial purpose 

(Emphasis added), 

J, The state's duty to supervise the appropriation of water 
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applies to all subterranean watero as well as to st;rface waters 
within the state,· I.e. S 42-103, 

4, The low temperature geothermal·waters at. issue in this 
action have been the subject of previous litigation in which the 
court applied the ·general water laws and principles under Idaho 
lnw. The Idaho court, citing Hinton v. Little. 50 Idaho 371, 296 
P. 582 (1931), specifically acknowledged that the underground 

artesian waters at issue in this matter are subject to the laws of 
prior appropriation. Silkey v. Tiegs, 51 Idaho 344, 5 P.2d 1049 
(1931). 

5, The proposed decision issued earlier discussed at length 
the authority of the Director to regulate diversions and require a 
reasonable pumping level oven before tlie passage of the Ground 
Water Act in 1951. The entire discussion has been omitted because 
the Department is not required to determine a reasonable pumping 
level in this case, 

6. The Silkey court establishod that artesian pressure 
should be protected from further declines. 

7. Because the S;i.).kgy decree specifically._ addressed and 
protected artesian pressure in the aquifer;· the Department, in 
deference to the Silkey decree, will refrain from ·ei.:amining whether 
the artesian pressure in Stewart Gulch constitutes a reasonable 
pumping level .and is in the public interest pursuant to·I.C. § 42-
226 until such time as the court addresses the issue in the Snake 
River Basin Adjudication. 

8. The water1naster of Water District No. .63-S must 
administer the . water:, of Stewart Gulch in accordance with the 
provisions of the Silk'?Y v. Tiegs decree, including the protection 
of the artesian pressu~e necessary to deliver water to the prior 
appropriators. I.e. §§ 42-237a and 42-607. 

9, P.unt Bros., or its successors, is er.titled to full use of 
its water rights in order of priority from the point of diversion 
it has acquired, including the Tiegs well, 

10. Water users from the Ryan well and the stralow well may 
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. , \ . continue ,to divert water for domestic purposes, provided the use 

: 1 

does not ~ause significant decline in the artes.t,m pressure for _any 
diversion which causes injury to earlier in time water rights. 

ll. Matter herein expressed as ti conclusion of Law which is 
later deemed to be a Finding of Fact is hereby made a F.lnding of 
Fact. 

ORDER 
IT IS HEREBY ORDERED that the Watermaster of Water District 

N~. 63-S shall administer the ground water in the water district 
under the terms of the Silkey v, Tiegs decree and according to the 
laws of prior appropriation. 

IT IS FURTHER ORDERED that the Watermaster of Water District 
No, 63-S shall, upon his determination that there is not sufficient 
water that can be delivered by artesian pres.sure to fill a senior 
ground water right, limit or pr~hibit withdrawals from wells within 
the water district having a later priority.· The Department will 
consider altering the boulldaries of water District No. 63-S to· 
eliminate regulation of a well if its owners demonstrate to the 
satisfaction of the Director of the Idaho Department of Water 
Resources that regulation of the wells will not impact the water 
availability to the other well in the aquifer having a senior right 
and should not, therefore; be regulated within water District No. 
63-S. 

IT IS FURTHER ORDERED that this Amended Final Memorandum 
Decision and Order shall only govern the administration of low 
temperature geothermal ground water from Water Dlstrict No. 63-S 
until such time as the water rights are adjudicated and all other 
relevant matters necessary to define.the rights are addressed in 
Twin Falls County Case No, 39576 (Snake River Bas1n Adjudication). 

This order is not intended to preclude or limit any wateruser 
from advancing any legal argument or defense before the District 
Court in Twin Falls County Case No. 39576 involving any issue 
raised or ruled upon by the Department 
Memorandum Decision and order. 

ORDER DENYING PETITIONS FOR REHEARING AND 
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Dn tod this i! 1 r1I day of a,..,,µ,e_ , 1993. 

~eith ~son 
Director 

CERTIFICATE OF MAILING 

1 HEREBY CERTIFY that on this JlL day of &do~1 , 
1993, I mniled a true and correct copy of the foregong Order 
Denying Petitions for Reharing and Amended Fl~al Memorandum 
Decision and order, postage prepaid to the i•1lowing: 

Villiam F Ringert J A Terteling Susan D Hiner 
• 'Ringert, Clark et al Havley, Troxell et al 

PO Box 2773 877 V Hain Rm 706 PO Box 1617 
• Boise, ID 83701 Boise, ID 83702 • Boise, ID 83701 

Jeffrey C Fereday Kenneth R Arment Ray F. Stralov 
Givens Pursley et al Brady, Saetrum & Lerma 

, PO Box 2720 PO Box 1398 3911 Vhi tehead 
Boise, ID 83701 Boise, ID 83701 Boise, ID 83703 

Michael C Creamer H E and R E Ryan 
Givens Pursley et al 
PO Box 2720 4505 Foothill Dr 
Boise, ID 83701 Boise, ID 83703 
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