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SENT VIA FACSIMILE TRANSMISSION: 327-7866
AND EXPRESS OVERNIGHT MAIL

Karl J. Dreher, Director

Idaho Department of Water Resources
1301 North Orchard Street

P.0O. Box 83720

Boise, Idaho 83720-0098

Re:  In the Matter of Distribution of Water to Water Right Nos. 34-372A, 34-372B, and
34-609B

Dear Director Dreher:

We are writing to you on a most urgent matter. Our firm represents many ground water users and
water right holders located in Water District 34. A partial list of the water right holders we are
representing is set forth in the four sheets attached as Exhibit “A.”

This letter concerns your Order of July 12, 2004, whereby you ordered certain water right holders
in the District 34 to cease and desist diverting ground water unless an effective mitigation plan
was operating by July 22, 2004. You also ordered the parties to provide 6,110 acre feet of
storage or implement an acceptable alternative mitigation plan to provide the Jensens with water.
Please consider this letter as our written petition, pursuant to the last paragraph of your
July 12, 2004, letter, for a hearing before the Director.

* The following names on Exhibit “A” signed in agreement but are not represented by our firm:
Representative Lenore Barrett; Representative JoAn Wood; Senator Don Burtenshaw; Bob Shaffer; Manny
Guerrere; Steve Smith; and Lewene Clark. We anticipate that there are additional water right holders within District
34 whom we will also represent, but have not yet been ascertained.
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For the reasons we have set forth below, we believe that your Order is inappropriate and should
be stayed pending further hearings and/or meetings on this matter. Those reasons are, in part, as
follows:

1. There Is No Factual Basis for the Order’s Conclusion That Curtailing Well Owners
in District 34 Will Provide Any Additional Water to Jensens,

The Order, and the findings of fact upon which it was based, appear to rely upon very sketchy
and incomplete data. A review of the scientific and factual problems and the information relied
upon by the Department in issuing the Order, are set forth in the attached document (Exhibit “B™)
entitled Technical Review of “Ground Water Pumping Impacts on the Surface Water Iirigation
Diversions from the Big Lost River,” prepared by Brian D. Higgs, Hydrogeologist from Water
Well Consultants, Inc., of 6330 West 33" South, Idaho Falls, Idaho. A review of Mr. Higg’s
technical review reveals that the call that has been made by Jensens appears to fit within the legal
definition of a futile call. Based upon his well founded conclusions, we believe that the
Department’s Order was issued without sufficient facts.

2. Failure to Hold a Hearing or Meeting on the Issue.

It is the understanding of many who were present during earlier meetings with the Department, in
which Gary Spackman and Tim Luke were present, that the Department had agreed to do nothing
until a meeting had been held. There were promises made that there would be an opportunity for
discussion and the meeting was actually scheduled, with appropriate advertisement in the news
paper, for August 2, 2004. Such a meeting did not take place before your action. We hereby
request that the aggrieved parties have an opportunity to meet with the Department in a meeting
or hearing format before any extreme action is taken.

The result of the Order is that more than 120 water rights will be shut off, without giving the
owners due process. Certainly, in any civil court proceeding, such an extreme temporary
restraining order would require a hearing and some form of bond. Without even giving the
parties an opportunity to discuss the matter, drastic action has been taken. This drastic action
should be stayed pending an opportunity for an acceptable resolution.

3. The Parties and Water Rights Which Are Intended To Be Benefitted By This Order,
Are Still Receiving Their Full Water Right.

Based upon in information currently available to us, Jensens are still receiving their full water
right, to the detriment of many other water right holders. We believe that, under the
circumstances, it would be inappropriate to take such drastic action to parties that have not
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actually been aggrieved or damaged.

We are also including with our petition the attached “Statement of Robert E. Duke,” as Exhibit
“C.” He is the Watermaster of District 34 and 1s familiar with the history and issues involved in
this dispute.

Based upon these reasons, we urge the Department to stay imposition of its Order of July 12,
2004, and grant us a hearing. If the Department refuses to do so, we will have no option but to
pursue this matter in District Court and seck a temporary restraining order staying execution of
the Department’s decision. Rather than work against the Department, our clients would much
prefer to work with the Department and feel that an additional mecting or hearing would be
constructive in working out a mutually beneficial resolution to this dispute.

We look forward to hearing from you as soon as possible. If any action is taken to curtail water
rights as outlined in your Order, we will have no choice but to respond more formally in Court.

We hope that will not be necessary.

Sincerely yours,

gby

€ gory Moell%

GWMjt
Enclosures  Exhibit “A” - Client List
Exhibit “B” - Report by Brian D. Higgs
Exhibit “C” - Statement of Robert E. Duke,
Watermaster District 34
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July 19, 2004

Karl Dreher, Director

Idaho Department of Water Resources
1301 Orchard, Suite 200

Boise, Idaho 83340

Dear Karl,

I was asked, as an independent groundwater hydrologist, to review the Cease and Desist
Order from your office to the Big Lost River groundwater pumpers above the Moore
Diversion, Your order determines the basis for the curtailment from the report
Groundwater Pumping Impacts on the Surface Water Irrigation Diversions from the Big
Lost River, authored by Gary Johnson, Dale Ralston, and LeL.and Mink of the IWRRI, of
the University of Idaho.

My comments are attached for your perusal. The conclusion of my review is that the
methodology employed by the IWRRI was not adequate to determine the impacts of
groundwater pumping on the flow in the Big Lost River. It is impossible to discover that
hypothesis without groundwater elevations, water table maps, flow nets, seepage runs,
pumping tests to determine aquifer characteristics, and a myriad of other available data
collection and analyses. None of which is even referenced in the report. The report should
be dismissed as a guide or reference of the groundwater/surface water interconnectivity
of the Big Lost River Basin.

This letter and report rebuttal The surface area serves as an objection to the employment
of the cease and desist order due to the fact that the resources of the State of Idaho will

not be used and preserved in the most efficient manner and in fact will hurt the economy
of the state.

Regards,

Brian Higgs, P.G.

M@n 76,



Technical Review
Of
Groundwater Pumping Impacts on the Surface Water Irrigation Diversions
from the Big Lost River

The following sections describe comments from a technical review of the above
mentioned report. The format is to list the page, paragraph, and reference the statement in
question followed by comments describing the disagreement.

Page 1; 1% paragraph; 2™ sentence; “groundwater pumpers are often accused of depleting
the already deficient supplies of surface water irrigators.”

Comment: There should be a period after surface water. The sentence does not make
sense as written.

Page 1; 1* sentence 2™ paragraph.

Comment: The factors clouding the issue of groundwater pumping lowering the river
flow are greater than the 70% assurance in the conclusions of this report (page 31).

Page 1; item #3, 1% sentence.

Comment: This comment must be in reference to the Eastside Canal. The canal was built
to deliver water below the Moore diversion to lessen the leakance. From there the water
is conveyed through laterals and ditches for distribution. During this time of year the
canal is the river. Below this point the water is conveyed through canals rather than the
river channel to deliver the water to the water right holder NOT to reduce seepage losses.
In fact, the diversion of surface water through canals increases the leakance exponentially
due to the increased area of possible leakance. The second sentence relates to the authors
assumption that the canal leakage is related to groundwater pumping directly. The second
sentence in Item #2 states that in drought times there is very little relationship in the
lower portions of the valley. There is no groundwater level information referenced in the
report proving this statement.

Page 2; item #4, 2™ sentence.

Comment: The amount of precipitation determines the available water resources. The
amount of water used for irrigation is small compared with the total volume of water.

Page 3; 1% sentence and item #5.
Comment: These 2 sentences illustrate the biased opinion of the authors prior to

presenting the facts of the water resources of the valley. The fact has yet to be established
that there is surface water effect from the groundwater pumpers.



The Cease and Desist order details that the “...Idaho Legislature appropriated $50,000
for a study of the ground and surface water sources of the Big Lost River Basin.” The
report produced is NOT a study on the water resources of the Big Lost River Basin nor is
there any information concerning a water budget. This is a misappropriation of funds.

Science is objective and no conclusions should be drawn prior to the collection and
analyses of the data.

Page 4; 1% paragraph.

This paragraph describes the methodology used to determine the effects of groundwater
pumping on surface water. This methodology is wholly unsuitable to reach the specified
conclusions. It is impossible to determine the resources of groundwater within a basin
without water level measurements, water table maps, flow nets, pumping tests to
determine the aquifer(s) parameters, and all available surface water and precipitation
data. If in fact, every well were to be curtailed 100% there is no information referenced in
this report concerning groundwater velocity and direction. The senior water right holders
may not receive the water for decades, if ever. In fact, according to the water master of
Basin 34 it is not possible to deliver the water to the lower basin senior water right
holders without the storage water rights conveying the water. It is all Jost in seepage.
Therefore, this report is invalid as a reference for any orders issued from the IDWR or the
water master of the district.

Page 6; last paragraph, 1% sentence.

Comment: Three streams of data were used to draw the conclusions of this report. As
listed on page 4, 1% paragraph, last sentence, one of the 3 is “irrigation diversions”. The
page 5 reference causing this comment states that the “validity of the irrigation records is
uncertain.” The conclusion of this statement is that 1/3 of the total data is “uncertain”.
Other groundwater data was available and the authors should have abandoned this
methodology of discovery for a more applicable one. If 1/3 of the data is questionable
there is the possibility that 1/3 or more of the curtailment will have been completed with
loss only to the families being curtailed.

Page 7; 1* paragraph, “Monthly values...”
Comment: This list should include all available groundwater data.

Page 8; 2™ paragraph, 3" sentence, Crosthwaite and others determined that 8,500 acres
were irrigated by groundwater.

Comment: Since this statement is not repeated or justified anywhere else in the report it is
assumed that the groundwater irrigated acres is 8,500. This study determined

“... estimated pumpage as 47,000 acre feet during a normal water year.” (Page ii, ond
paragraph, last sentence, and page 38, second to the last sentence.) Therefore, the
conclusion is that the groundwater irrigators applied 5.529 feet or 66.35 inches per acre.




The southeast Idaho average is approximately 21.6”, determined by actual measurement
of diversions in the Magic Valley Ground Water District, which invalidates the
conclusions of this report.

Page 18; Paragraph 1.

Comment: The high water year in 1984 and the Borah Peak earthquake caused unusually
high water flows through the middle 1980°s. All the surface water rights were delivered
because irrigators had more water than they needed. Water was standing in the fields
because the ground was totally saturated. The point missed by the authors is that the
diversions drop off drastically in the late 1980°s while surface water is plentiful because
surface water irrigators are using groundwater to trrigate. There are 120 groundwater
rights, post 1980, for a total of 339.164 cfs which is 1/3 of the total groundwater rights of
the basin. The conclusion of the authors that the “watermaster records are in error” is
wrong. The demand for surface water in the late 1980°s declined.

Page 23; 1% paragraph, 4™ sentence.

Comment: Inspection of the graph illustrates that the “flattening of the slope” is not
evident until 1980. The flattening of the slope is caused by the 120 ground water rights
(339 cfs) obtained, post 1980, as described in the previous comment. The graph is invalid
and therefore the entire section is void of substance. The double mass balance should be
followed by voluminous statistical analysis because viewing a line graph does not
substantiate a curtailment of water. The authors continue to bring up the point that all or
some of this discrepancy is due to the watermaster and his record keeping. The water
master is the first one to know if someone does not receive their water entitlement. He
cannot make make errors in delivery or records without serious repercussions.

Page 26: 1 paragraph, 3" sentence.

Comment: This sentence cannot be made without a footnote and reference, particularly
since NO water level references are included in this report.

Page 26: 1* paragraph, 4th sentence.

Comment: Once separation of the river and groundwater table is established the leakance
does not change.

Page 27: 1% paragraph.
Comment: Where is table 1?
Page 27: 2™ paragraph, last sentence.

Comment: Every year is a different water supply and therefore this method applies only
to the year it was calculated for.




Page 31; last sentence, “It is acknowledged...”

Comment: Different regressions not only “can be” developed but “must be” because no
two periods of record will be alike.

Page 52; #6.
Comment: This statement was not proved and was the thesis of this $50,000 report.
Page 52; #8.

Comment: The 1% sentence is very true. However, the second sentence is absolutely false.
As detailed earlier no groundwater information was used for this report on groundwater.

Page 6; #9, 2" sentence.

Comment: Pumping is not necessarily reduced in years of high precipitation. Refer to
figure 6.

CONCLUSIONS

The report referenced by the director of the IDWR in the order of cease and desist does
not cover the information directed by the Idaho Legislature to determine. In fact even the
title describes a deviation of the directive. The methodology used in this report to
“determine the surface and ground water resources of the Big Lost River Basin” cannot
come to the conclusions as directed by the Idaho Legislature. The order to curtail
approximately 300 groundwater wells on the basis of a ratio between the water flowing in
the river below the Mackay Dam and the water at the diversions is not an appropriate
methodology.

A comprehensive report on the ground and surface water is desperately needed in the Big
Lost River Valley. Much work has been done in the basin during several different time
frames. For this reason the groundwater data is not consistent. A seepage run on the Big
Lost River was completed in 1985 during the highest water years on record which render
it useful only during high water years.

I was asked by the groundwater pumpers of the Big Lost River Basin to review the
report. In response to this request I reviewed the report listed in the order. I determined
that the missing information is the elevation of the water table in relation to the river. 1
then collected all the water level data and plotted it with the elevation of the river on the
same hydrograph. It is my professional opinion that during draught years there is a
divergence of the groundwater table away from the river. The further down the valley the
further the divergence.




[ visited with more than 100 members of basin 34 concerning this matter between July
18, 2004 and July 20, 2004. T also visited with the watermaster in order in understand the
delivery and mechanism of the water district. It is my professional opinion that in draught
years with the low surface water flows and the divergence of the groundwater table from
the river that this call is without doubt a futile call.

This statement report is my response as a licensed Geologist in the State of Idaho and as
an expert witness in this case.



Statement of Robert E. Duke
Watermaster of District 34
P.O. Box 53
Mackay, Idaho 83251

At the beginning of the 2004 irrigation season, the natural flow was not of sufficient quantity to reach the
lower area of the District. Priority dates were established and water rights that were considered to be
undeliverable were rotated into storage for accumulation (for flushing the river). There were also
individuals who contributed up to fifteen percent of their allocated storage water for flushing the river
and lateral canals. That amount was approximately 43,000 inches to be released over a three day period.
In order for the river to be sustained, storage water holders would have to continue to call for their water.
The only decreed water being delivered for approximately three to four weeks was the 1883 water rights
in the lower part of District 34. The only way this delivery was made to the Moore and Eastside Canals
was by co-mingling the natural flow with the storage water. The mitigated 1883 water right again was
only deliverable through the Moore Canal system with the support of the storage water holders.

If according to the delivery records addressed by IDWR that stated that the 1883 mitigated water was
always deliverable, why then was a supplemental ground water permit issued? By setting a precedence
and employing a well for mitigation purposes, the effect on the water users of District 34 could be a long
term effect.

In the past 3 years, senior Decrees to the 1883 rights have been undeliverable in certain areas of District
34. Specifically, the Antelope Creek drainage, the Parsons Creek area above the reservoir and the Big
Lost River above the reservoir, with 1879-1882 and 1875 water rights respectively. No ground water
diversions have an affect on these surface water rights.

Time frames issued by the Idaho Department of Water Resources from the beginning of the filing of the
Mitigation and the impact it could have on the future of Water District 34 should have been brought to
the vote of the water users. It was first put to the advisory board for consideration. The proposal to
employ a well to supply the water for the mitigation was accepted by the advisory board, but later
rescinded by the Watermaster after considerable input from additional water users. A special meeting
was requested by the Watermaster. The indication from IDWR was that no curtailment of ground water
users would occur until this meeting took place on August 2, 2004.

A cease and desist order was issued by IDWR to take effect on July 22, 2004. As a note, any mitigation
plan submitted by individuals or mentioned by groups, as far as storage water, being accepted as
mitigation that made the 1883 mitigated water rights deliverable, would not be taken into consideration.

During the 2004 irrigation season, a portion of the 1883 water right in mitigation has been rotated in a
canal irrigation system, that may indicate that the mitigation request for this water right was not a critical
call. In other words, the 1883 water right in question has been used on another farm located in the
immediate area.



