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DISTRICT CQURTESREA
IN THE DISTRICT COURT OF THE Hrmw_:‘ MO S THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

e XN PP RE TS

In Re the General Adjudication of Rights to
the Use of Water from the Snake River
Basin Water System.

HAROLD JONES and RAY JONES,
_Plaintiffs,

)
)
)
)
)
)
)
)
)

Vs, ) ,
) CASE NO. 52-00014
NAF IRRIGATION COMPANY, a Utah ) :
Corporation; LARRY KEMPTON in his )
as an Individua! and as )
president of NAF IRRIGATION )
COMPANY; LAVERNE KEMPTON, )
individually and In his capacity as )
Water Master and Ditchrider for NAF )
IRRIGATION COMPANY; MONTE )
CAMPBELL as an individual; and JEFF )
SESSIONS doing business as ROUND )
MOUNTAIN RANCH, : )
)
)
}

ORDER PROVIDING FOR
PRELIMINARY INJUNCTIVE RELIEF

Defendants.

EE TR &0 h WSS

: Counsel for the plaintiffs, Patrlckl D. Brown of Hepworth, Lezamiz &
Hohnhorst, Chtd. '

Counsel for the defendants, Boyd L. Baggett and Roger D. Ling of Ling, i
Nielsen & Robinson. :
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On Wednesday, May 8 and Thursday, May 9, 1996, the court conducted a
hearing on the plaintiffs’ Application and Motion for Entry of a Preliminary Injunction. On
Friday, May 10, 1996, and before completing the evidentiary hearing, this court entered an
oral ruling granting preliminary injunctive relief. The oral ruling and this .written Order,
which is based on the oral mllﬁg, are necessary in order to most fairly and expeditiously

provlde immediate and necessary interim relief, to avold waste and irreparable injury, and

to praserve the status quo to the greatest extent possible glven the facts presented tu date.

IT IS THEREFORE ORDERED, under L.R.C.P. 65 and this court’s inharent
equitable powers, that the following shall occur:

1. Counsel for the plaintiffs, Patrick D. Brown, and counsel for the
defendants, Boyd Baggett and Roger Ling, shall immediately contact the appropriate
personnel at the idaho Department of Water Resources and the Utah Division of Water
Resources for the purpose of immediately attempting to convene a joint meeting and in
order to put together a p!a‘n for tha comprehensive distribution of the waters of Clear Creek,
among and between those having rights to use the waters of Clear Creek in Box Elder
County, Utah, and Cassla County, ldaho. The plan shall include prﬁvisions 1o have one or
more persons act as watermaster to distribute water among the users of Clear Creek for the
1996 irrigation season, and it is preferred that such person or persor;s shall not be the
parties to this lawsuit, unless by agreement between the parties to this lawsuit. Coun;el for
the parties shall keep the court informed about prégress towards reaching a plan and shall

diligenty strive to hava a plan in place by no later than Friday, May 17, 1996 at 5:00 p.m.
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2, Until a plan is in place and operating, Laverne Kempton is ordered to
act as watermaster and to administer the distribution of water among the rightholders on | 1
Clear Creek according to all applicable court decrees, including the &ecree entered by Judge 1
Christensen concerning the Utah water rights, the decree entered by judge Cavannah

conceming the Idaho water rights, and the decree entered by Judge Johnson concerning the

distribution of water among the Utah and Idaho water rights and water users on Clear Creek.
During the 1996 irrigation season, the tarms of the decrees shall be followed except; (@) by
consent of the parties, if Clear Creek declines to 9 cfs after july 1, 1996, measured at a point {
known to the court and the parties_as "Monte’s Shop" or the "Old Stage Crossing," it shall

be distributed on turns; and (b) as otherwise provided in this Order.

3. Laverne Kempton shall !'teep written records of his activities as
watermaster. Laverne Kempton shall communicate with individual water users on Clear |
Creck in order to giva the particular user notice about when water will be delivered, 1
adjusted and curtailed fo:; that user's rights or shares, and in order to otherwise operate the ‘
water systen according to the decrees and this Order. laverne Kempton shail not
communicate with one water usar about another user’s rights except to the extent necessary
to fulfill his duties under this Order and the decrees. The parties and the wtmsses listed
below shall be entitled lo.contact Laverne Kempton In order to inform him of their needs
with regard to delivery, curtailment and adjustment of their particular rights and shares. The
parties and witnesses shall not deliver, curtail or adjust their own diversions or those of

other users and shall have all such work done by Laverne Kempton, unless there Is an

‘gmergency.
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4, On reasonable request, Laverne Kempton shall provide, and Dave
Sundbaerg shail have, all reasonable accéss to review and observe how Laverne Kempton is
administering the waters on Clear Creek and to check diversions, measurements, and other
matters relating to the administration of water on Clear Creek. Dave Sundberg shall be

allowed to contact Laverne Kempton and to review, observe, check diversions, and

measuremants only for the purpose of obtaining information about the administration of the
water resources on Clear Creek but shall éot administer the resource hims_elf) if
discrapancies, disputes or concerns arise about how Laverne Kempton is administering the
resource, Laverna Kempton shall not attempt to resolve the discrepéncles with Dave ‘
Sundberg but shall inform counsel for the defendants of the problems and allow counsel 10 |
handle the situation. in the same manner, Dave Sundberg shall not attempt to resolve ‘
disputes or discrepancies with Laverne Kempton but shall contact counsel for plaintiffs in
order t© allow counsel to handle the situation.
S. Duriﬁg the 1996 irrigation season, the ldaho water rights shall be
dellvered according to the Cavannah decree except as follows:
a. The plaintiffs shall be allowed to use the 70" of their water right dated
June 14, 1911, measured at the boint where water is diverted, either
upon their property known as the Upper Placa, or-they may elect to
divert the water at a place known as the idaho Weir for use upon thair
property known as the LOWef Place;
b. ¥ the wéter dacreed with a priority date of November 23, 1911, and

known 1o the parties as the "Settlar’s” water, the first 320" of water
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available under the November 23, 1911 priority date shall be divided
equally between the Naf Store and the plaintiffs.' The plaintiffs shall
be entitled to use up to 160" of that water. 80" of the 160" for the
plaintiffs shall be used on the Upper Place and the other 80" shall be
used on the Lower Place by diversion through the Idaho Weir;

C. After the above water with a November 23, 1911 priority date is filled,
defendant Jeff Sessions shall be entitled to 80" of water for use on
Round Mountain Ranch by diversion through the Idaho Welr;

d. Afer the above water is filled, the plaintiffs shall be entitled to 90" of
water with a briority dare of July 14, 1912, which may be used on
either the Upper Place or Lower Place.

.. After the above water 1s filled, defendant Jeff Sessions shall be entitled
to 80" of water diverted at the Idaho Weir for use on Round Mountain
Ranch. |

f. Plaintiffs have tha right to 70" of water decreed to the Lower Place
with priority of june 1, 1881, and defenda‘ngt3 tﬁm ri ' st_ ”
to B5" of water, with priority of June 1, #8392 for use on the Round
Mountaln Ranch, both of which are diverted throuéh the Idaho Weir.
PIalnﬁﬁs and Sessions shall continue to combine the 70" and 85," as
they have done in the past, and rotate the use of those rights on turns
of three (3) equal days a piece on the Lower Place and on Round

Mountain Ranch.
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6. The plaintiffs are enjoined from seeking interim relief from the Idaho
Department of Water Resources to curtail the use of the dam on Round Moumaiﬁ Ranch.
This Order doeas not enjoin the plaintiffs or defendants from pursulnglthe ordinary course
of reconsideration or appeals of decisions by the Idaho Department of Water Resources
concerning defendant Jeff Sessions” Application for a Dam Permit or Application to Transfer

Water Rights.

7. The plaintiffs, and the witnesses for the plain}iffs, are hereb .e:zjoined
and restrained from having any contact with the defendants esene-amethor except as

provided in this Order. Likewise, the defendants are hereby enjpined and restrained from
having any contact with the plaintiffs and the plaintiffs witnesses erona-ancthar, e:cic‘:f)t as
provided by this Order. Contact with Laverne Kempton may occur and Laverne Kempton
may contact the plaintiffs and the plaintiffs’ witnesses as provided in paragraph No. 2,
above. For the purpose of this paragraph, the plaintiffs shal! be considered Harold Jones

and Ray jones and their Spouses, Beth Jones and Karen Jones respectively. The plaintiffs’

‘witnesses are Dave Sundberg and Nadyne Sundberg. The defendants are Laverne Kempton,

Larry Kempton, Mont Campbell and Jeff Sessions.

8. Larry Kempton shall deliver Nadyne Sundberg’s horses to the property
of Dave Sundberg and put them In the corral on Dave Sundberg’s propem} on Monday, May
13,1996. |

9, Mont Campbeil shall be given access across the property of Dave
Sundberg to put in a replacement weir. The replacement welr shall be in place and in

operating order by Friday, May 17, 1996. In the event Mont Campbell is unable to have
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the replécerﬁent weir in by that time, counsel for the defendants shall contact counsel for
the plaintifis 1o attempt to agree about access after that time. | A

10. The parties are enjoined and restrained from contacting the Idaho
Department of Water Resources or the Utah Division of Water Resources about distrlbution
on Clear Creek, except through their respective counsel.

11. The parties and witnesses are not enjoined and restrained under this
Order from having contact with one another In order to accomplish the objectives set forth
In paragraph No. 1 of tlﬁs Order, but such contact shall occur only in the presence of, and
with the consent of, counsel for the respective parties.

12.  Nothing in this Order shall constitute a walver of any claim or defense
previously asserted in this case. Further this Order and water use hereunder, shall not be
used or considered as a basis for asserting any claim or defense, or walver thereof, relating
to rights In or the use of water.

13. Counsel for the respective parties shall serve this Order upon their
clients and return affidavits to the court proving such service as soon as possible.

_IT IS SO ORDERED.
Dated this _\f day of May, 1996.

District Judge
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Conformed Copies to:

Patrick D. Brown

Hepworth, Lezamiz & Hohnhorst
133 Shoshone Street North

P. O. Box 389

Twin Falls, ID 833303-0389

Roger D. Ling
Boyd L. Baggett i
Ling, Nielsen & Robinson
615 H. Streex

P. O. Box 396

Rupert, ID 83350

rDe\S1125.510)m

{ vK oF “the. Gow’*’
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TO: PHIL RASSIER, GLEN SAXTON, DAVE TUTHILL ﬁLM“r 71?
FROM: NORM YOUNG/VQ7V ;fﬁn

RE: CLEAR CREEK WATER DELIVERY PROBLEMS

DATE: April 9, 1997

Allen Merritt has asked for guidance to respond to the
attached letter from the Idaho watermaster on Clear Creek. The
letter has six pages with each page stapled to supporting
documents. Allen’s immediate concerns are:

1. What should IDWR do to respond to the threats against
the watermaster?

2. Is there a way to expedite the SRBA review of the rights
to resolve some of the issues raised? Would it be preferable to
move this matter into federal court so that the interstate issues
can be resolved?

Please review the letter, give me your ideas, and I will get
back to Allen. This obviously needs to be expedited.

%/%2/77

CGave hAllen Moy . £2 Seed Secr g s DAt
cirre €’ ¢4r/v\ . CiJVQ//}/ o

oot e/

~

e Gf/‘?i»/f“




MEMORANDUM
TO: Norm Young
FROM: Dave Tuthill @/
DATE: April 21, 1997
RE: Clear Creek Water Delivery Problems

Based on a preliminary review of this issue, it appears that the Clear Creek problems are 90%
water delivery problems and 10% water right problems resolvable by adjudication of the Idaho
water rights. On one hand, due to the severe nature of the problems it is tempting to volunteer
the services of the SRBA to resolve that portion of the problems within its means. On the other
hand, these problems appear to be sufficiently explosive that whomever on the SRBA staff is
assigned to this task would likely be involved with its resolution on a nearly full time basis for
the summer of 1997.

The four Senior Water Resource Agents working in Southern Region on the SRBA are already
fully tasked for 1997 to achieve the established goals. Assignment to this task could reduce our
SRBA work effort by essentially 25% at a critical time, when significant SRBA progress is
necessary. One could view Clear Creek SRBA work to be contributory to completion of the
SRBA in the long term. However, Basin 43 is queued behind Basins 36, 71 and 72 for
preparation of irrigation information, and 1998 work on this task would be a much better time
from the standpoint of the coordinated SRBA workload. Also, the nature of SRBA work is that
results are formally reported and are subject to appeal for protracted periods -- this type of work
does not optimally lend itself to resolution of immediate water delivery disputes such as those
facing Water District 43-B.

Relative to the possibility of moving this case to federal court, it seems that an intermediary step
would be for the ID and UT water resource agencies to have a joint meeting in the area to see
if other remedies are available. Federal involvement at the point where water rights have not
yet been decreed seems complicated. Is it poss1ble to come to an interim solution pending
decree of water rights?

In summary, I would prefer to not embroil the SRBA in this dispute at the present time.
However, the SRBA is certainly part of IDWR and if directed to do so the Adj. Bureau would
support the Water Management Division’s efforts in this situation.
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Allen Merritt :
Department of Water Resources
1341 Fillmore, Suite 200 ‘
Twin Falls, ID 83301-3380

RE: Dave Sundberg

Dear Mr. Merritt:

Dave Sundberg, who | understand has been elected as the Deputy
Watermaster on Clear Creek; dropped off the enclosed letter to me. He asked
that | forward it to you. Apparently he thought that Judge Hurlbutt’s order
concerning the Jones, Kemptons, and Campbell precluded him from
communicating directly with you.

In any event, | understand the documents present- questions he would like
you to respond to before the irrigation season.

Sincerely,

HEPWORTH, LEZAMIZ & HOHNHORST,
Chartered

By~
Patrick D. Brown

PDB/MIm
Enclosures
[/0327AM.IIm

Twin Falls, ID 83303-0389

FAX-208-734-4115

Boise Office
208-343-7510

537 West Bannock
P.O. Box 2582

Boise, ID 83701-2582
FAX: 208-342-2927




Dezr Mr. Merritt,

answer to the coancerns ex nressed in your letter, in ithe order in»

) cz you expressed them, fwrot]y Mr. Sessione waes not worried about the
"Hurltutt order" so amuch as he was worried that I am "against hin". In thre
"Zurlbutt order™ it s specified that t-e waterma-ter(s) preferably should
nol te parties to the lawsuit. I am not a varty. Jeff's complaint was trat
ne wanted Vern Kempton to turn nis water. Vern is a party, but Jeff voted
for 2im in Utah, so Jeff's concern was not apvropriateness arcording to the
curt order.

Cn Feb. 21, 1997, the advisory committee of Water District 4L3-B met z2-d
discussed your letter. Jeff and Vern presented a "kestraining Order" wrich
e Campbell claimec to have againct me, which says I caniot tressnass om
uy Tme. Their contention was that I Cc1‘0t measure the creek at the guaging
sta<isn tecauss of this order., Jeff also clained that Scoffield (his nort-er)
hae 2 restraining order araiast me, which is not true and he didn't show ns
tze "order", In fuct, e adnitted that he had not esen it. I hove attached |
a letzer from Scoffield's ~ttorney and a cony of Campbell's "Restraining
ocrasr' and a transcrint o wiat the court actually said. The nroporty in tre
zgztiraining order" does not include the laad where the guarines statio- or
rinz board is. Toe measuring board is in my hesdgate and according to
law, I heve the risht to check and maintzin it. Peragraph 4 of the i

tt order" snecifies that I can check the diversioas on Clea~r Crsek,
1996, &0 these gentlemen are not interested in followings the order.

attorney in Utal hnarc advised me that these efforts and others to

me whic.. Kemmtcns, Camrbell, Scoffield a.d Sessions ore doing should
up in the Idaho court as a matter of contempt of cnurt. They h-ve

[RONEN
j L

J‘

w3

tsen iving me guite a variety of harrassment and threats iancludiars trey -a:
o zay they are going to 1ill me if I meosure the water. A court order aay
3= essary for my protection while I verform my duties.

= M"Hurlbutt order" iz cortainly not adequate to instruct a waternmaster
for 1:27. Paragrapi: 12 says thls order s:all not be used to esta:lic- or
dz=y claime or defenses. Jeff has claimed L4.3cfs in his SRBA cloime bnt in
court ne was claiming 3.2cfs. At the meeting on TFeb. 21, he wns very concerned
azzut iccreasing the ditch canacity to acconodate these rigits, I told them
I would talk to Ray about it. Ray is of the opinio~ that before they svend
2 -.27 of time and money chan:w'~ ditces, he would rather the court -ade =

gclzlon as to whether the risht exists or not. I have nttached s copy of

tig transcripts of tne tvotlﬁOﬂleS Fiven at the hearing on Jeff's trancfer
av-_1cation la~t Pebruary and atthe h“earing hefore judre Hurlhutt last May.
Tre zz=timonies were very long and I have onlv.i~cluded the vnarts a>Ant the
Sezt_zrs right. It is otvious frm Mr, Ling's omening stotement that tie anly
a1l tney prctend for tne c¢laim is that Jonses have it and they want to
mEsT ouTm with ne Joneses,

I~ Zhe c¢o 1ttee meetinr e, 21, Jeff 2-d Vern inristed that the reason
t72 rlrnt has nesver bheen stown in the records i- tecruce nast writermactere
27 measured or recorded the water when there ies more tn on bOczs in 1 e

2z, The present wotermaster will men=re t'e water and record it even

o~
wnzo Tlere is more toen 40cfs.I hove atinced a ¢y f two moees from o
TSl otoat Guy Suncvers tad wiich shovus tie risits whes Dellert Holmgre-,
~g% Zumnell, @-c Mary Iverson were still nere. It showes Harold Joners nd
Settlsrs rigpts and lierle Jones did rot. The first pr-e shows the mere reme-t
Sztz IZor trne Idaho wier, so we know that Guy Sundlerg hnd the tecwnlory

le o

“im to mecsure at least 61.3cfs goins throush tie Idaho weir,

[\}]

“
.
[}

poie




Law OFFICES OF

SMITH, KNOWLES & HAMILTON

A PROFESSIONAL CORPORATION
4723 HARRISON BOULEVARD, SUITE 200
i OGDEN, UTAH 84403
- ,— PHONE (801) 476-0303
S /- FAX (801) 476-0399

Mzt VEN E. SMITH . OF COUNSEL:

DAVID L. KNOWLES* FREDRICK "BUCK" FROERER III
DaviD R. HAMILTON ' :

RO3ERT KARIYA

STANFORD A. GRAHAM

GaRrY R. WILLIAMS

=A_s0 ME\BER CALIFORNIA BAR
A~D WyoaaNg Bar

June 11, 1996

Dave Sunberg
H.B. 72 }
Malta, Idaho 83342 o ‘

RE: Sreve Scoffield
Dear Mr. Sunberg:

I have been retained by Steve Scofﬁeld to represent him regarding your trespassing over
Steve Scoffield’s property and your interference with Steve Scoffield’s fences.

Steve has informed me that you contend to have a right to travel on Steve’s property in
order to check a headgate which apparently is part of a watering system you utilize. Steve
Scoffield disagrees with your position, although he does acknowledge that the water master may
have some rights to check the headgate. You, however, do not have such a right.

Steve Scoffield has also informed me that you have been building fences around property
which you do not own and that you may attempt to remove fencing materials installed by Steve
Scoffield.

Demand is hereby made that you immediately cease entering onto Steve Scoffield’s
property for any reason whatsoever and that you refrain from removing fencing materials owned
by Steve Scoffield. If you fail to abide by the aforementioned demands, I have been instructed
to immediately file suit against you to obtain a permanent m_]unctlon prohibiting you, by law,
from entering Steve Scoffield’s property and from removing fencing materials, and for damages
incurred.

Sincerely,

SMITH, KNOWLES & HAMILTON, P.C.

=

Melven E. Smith

cc: Steve Scoffield
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DALE M. DORIUS #0903
Attomey for:
py P.O. Box 895

29 South Main Street
Brigham City, UT. 84302-0895

Phone: Q) FE2IIRST JUDICIAL DISTRICT COURT OF BOX ELDER COUNTY

STATE OF UTAH

LAMONT D. CAMPBELL, : AMENDED ORDER ON ORDER ‘
TO SHOW CAUSE !
Plaintiff, :
vSs. I
DAVID SUNBERG, : Civil No. 960000058
Defendant. s

This matter having come on regularly on Plaintiff's Order to
Show Causé on the 12th day df August, 1996, before Judge Ben
Hadfield of the above-entitled Court, and the Plaintiff having
appeared in person and by’his attorney, Dale M. Dorius, and
Defendant having appeared in person Pro Se, and the Court having
heard the testimony of the parties and being fully advised in the
premises, it is hereby ORDERED, ADJUDGED, AND DECREED:

1. That Defendant is restrained from proceeding with
construction in any on the rock wall located on the property in
dispute in this action, more fully described as follows:

The Northeast quarter of Section 1, and the East 3/4ths

of the East half of the Northwest quarter of Section 1,

Township 14 North, range 13 West, Salt Lake Meridian,
containing 220 acres more or less.

2. That Defendant is restrained from trespassing on the ? Q&&

: N\
property in dispute in this action. Q}Q

3. That Plaintiff is allowed to maintain the use of the

A€
4




™

2)

Amended Order - P. 2
property in dispute in this action in the same manner as
Plaintiff was before instigation of this action.

| 4. Plaintiff is restrained from interfering with the rock
wall pending the Court's determination of the parties' rights.

5. Defendant is restrained from removing, altering, or

changing any of the existing boundary lines, fences, or other

structures on the property in dispute in this action.
6. Each of the parties are restrained from further

personal contacts, harassments, threats, etc.

Seql. , 1996.
7

BY THE COURT:

7 H /LL/QL,QQ

DISTRICT COURT JVDGE

DATED this Y day of

RECOMMENDED BY:

Commissioner

ZA
I hereby certify that I mailed a true and correct copy of the

foregoing Amended Order to Defendant, David Sunberg, at NAF, RT,

ol

B dember
Malta, Idaho 83342, this 7% day of Amzms.
m\Mh

DALE MY DORIUS
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across the boundary line until the court can hear
everything.

THE COURT: That makes it a littie difficult,
because how can the court prohibit each other from
encroaching until the court determines if there is a
boundary by acquiescence or not?

MR. DORIUS: We want a restraining order against
the defendant mainly because the encroachment is
affecting the plaintiff's water rights.

THE COURT: I'll need to hear some evidence.
What I'm suggesting to you, in these types of cases
the'court can issue a restraining order that will try
to preserve the status quo so we don't have people out
getting in fist fights or pulling guns on each other
whether a fence will be torn out or erected. I can't
at this point issue an order as to who is to stay off
which part of the property because I won't determine

today who owns 1it,.

MR. DCRIUS: That's okay with us if the court
would issue a restraining order and then the matter --
the only problem we have is this rock structure he has
built next to a ditch right that we have.

TﬁE COURT: I'11 ask the bailiff to come up and

pop. open our dgrease board. Let me have you give me

maybé a little sketch drawing so we have a point of

Page 4 .
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those things aren't relevant to the guestion of who
owns that land.
MR. SUNDBERG: Okay. I have a copy of my

father's will in which he did not leave any property

to Lamont Campbell.

THE COURT: I suspect you'll want to hold all of
those for a trial, for a later proceeding, because I'm
not determining today if the fence is the boundary or
if the rock wall is or somewhere else.

I will aﬁthorize the issuance of a
preliminary injunction. The injunction is to remain
in éffect until further order of the court. Either
side may request that it be modified or abolished by
requesting that iﬁ writing.and noticing the matter up
for a hearing on the court's calendar.

The parties are restrained from removing
or altering any of the existing monuments at the
locations in dispute. They aré restained from any
further construction on the rogck wall pending the
resolution of this matter, or from taking any action
on the rock wall. The plaintiff will be restrained
ffom -- in other words, if he's going to try and
ditch, he'll have to do that in a way that doesn't
damage'thé rock wall wﬁile this order is in effect.

Any other issues that we need to have in
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for him to stay off of my property.

THE COURT: I understand that. . The difficulty
is, right now we have an area of no—mén's laﬁd is the
corréct term. The question is whether it's yours or
his. Sinée,I'm not resolving that part today, I can't
very well tell him to stay off that property because I
haven't determined today that it 1is yéurs.

MR. DORIUS: He has to go on his property to get
the irrigation. |

THE COURT: To the extent there's an irrigation
easement he has the right to exercise the rights of
that easement.

MR. SUNDBERG: He has. as he says, an easement,
vyet he himself barricaded it and goes through my yard
to get to the same headgaté. On the way through he
stops and threatens me with everything.

THE COURT: If you want I'll have one more
provision put in there and that's that both parties

2re prohibited and restrained from making any threats

against the other party. I could order you to be kind
and good to each other. I'm not sure that would help
the situation. At least I'll order that neither side
make tﬁreats against the other. I'm not at this point
accusing either of vou of doing anything. Just from

‘here forward, no more threats.

Page 1&;




Q. Did you receive a phone call in the
last couple of weeks from Larry Kémpton?
A, Yes, I did.

Q. What did Mr. Kempton call and say to
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you?

A. Well, several things. He said that he
had just gotten the letter the day before, and he
was very upset about it. And I wasn’t sure what
the letter was.- |

And I was on rhy wa-y, supposed to be on my
way to Boise for a convention. So I told him I
really didn’t have time to talk. -

But he told me that Guy would turn over in

his grave if he knew what Dave was doing. And he

was very upset with the things tflat Dave was
doing. In fact, he said, "If Dave thinks that
this will be over when it’s over, he’s crazy
because we will get him."

MR. BAGGETT: Move to strike,
Your Honor. These statements would have been
hearsay.

THE COURT: Mr. Brown, for what
purpose are the statements being offered?

MR. BROWN: Your Honor, they’re not

within the héarsay. They’re statements by a
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recommendation before any order is entered. That
plan will be presented to the court.and all of

the parties. And if there is disagreement as to
that recommendation, everyone will be heard
before any order is entered.

Now, certainly my hope is that the two
jurisdictions, that being Utah and Idaho, can put
together a plan reflecting the decrees and the
laws that exist so that the entire system can be
operated in a way that everyone will agree to.

. In the meantime, I am ordefing that
Vern Kempton, the watermaster, continue to
operate the system. Now, the system must be
operated, of course, pursuant to all of the |
decrees that apply to that system.

In order to assist a full understanding of
the operation of the system, I am going to order

that Dave Sundberg be allowed at all reasonable

jv\ -l{,,_,
{—lwvth?‘-J’Q[/

opportunities to review how the system is being
operated by checking all measuring stations, by

checking all points of diversion. Mr. Sundberg
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And we have agreement on a few, not as many as
we’d likg. And we have a method by which one of
the other agreemecnts can be resolved by the

court. |

/;xnd if the court would like, I’ll try to go
through and identify those that we have no
agreements on, and then the ones we have
agreement on. Is that satisfactory with you?

THE COURT: - That’s fine.

MR. LING: . As to the -- there was a
claiﬁl by the plaintiffs that they have 160 inches
from what is known as a Settlers right under the
Idaho decree. And we havé not -- I guess our
position is rwc arc not willing to agrce they have
it, although we want to make it clear we claim we
also have a part of that same Scttlers decree.

And we think their proof is -- and they refused
to acknowledge our right to anything.

And so we fe_cl evi.denc.e that they present

to establish theirs would be the evidence that

we’d rely on as well as our own. So there’s no




And we have agreement on a few, not as many as
we'd lik_e. And we have a method by which oné of
the other agreements can be resolved by the

court. -

Alnd if the court would like, I’ll try to go
through and identify those that we have no
agreements on, and then the ones we have
agreement on. Is that satisfactory with you?

THE COURT: - That’s fine.

MR. LING: . As to the -- there was a
claim by the plaintiffs that they have 160 inches
from what is known as a Settlers right under the
Idaho decree. And we have not -- [ guess our
position is we are not willing to agree they have
it, although we want to make it clear we claim we
also have a part of that same Settlers decree.

And we think their proof is -- and they refused
to acknoﬁvlcdge our right to anything.

And so we feel evidence that they present

to establish theirs would be the evidence that

we’d rely on as well as our own. So there’s no




right. Now, I am not ruling whether or whether
or not Mr. Sessions in perpetuityhas a Settlers
right. But, again, my purpose here is to, as
fairly as possible, allow everybody to operate as

~
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'Idahé Water Ri~hts

DATE dolmgren Jones Stewart Sessioans Arimo Hosizine T TAL
1881 120 70
150
150
1%9
1822 100 85
13271 100
1886 85 © 100
T1 N
1387 110
135 |
220
1897 140
1908 120
1910 60
1911 Jan £.66
1911 June 70
Totale  VE31.22777m0 T 30 8 100 o 2708.74
be fore 22.63 2.3 6.8 1.7 2 0 41,93 cfs
Settlers
1911,23 Nov 160 180
1212 75 Q0
1214 80
1921 14LD
Total inches.1505.66 350 429 35 240 162 2301.6%
Totzl cfs 20,13 7.3 3.b 1.7 4.8 2.2 5£.0%
Percent
of strean 53.77% 13.92/4 1L.9%% 3.03% 8.56% 5.714 0 29,07
If Sessions takes additional 160 incres
2L5 2961 4%
If 22 takes 4J.3cfs or 215 inchces
300 3016.56
9.94% .
A full decree would te 53.23 or 60.33cfe

The rights datiag 1912, 1914, and 1921 would =20t receive water uatil a
correspoadingly later time. Ev.ry other water user would receive 2 smaller
percentage of the water wnen the decree was full, denending upon how much
Mr. Sessions 1is claiming.
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thiem at least, you couldn't offer them unless you owned some
land or had some rights that would be tied up with the decrees.

Mr. Bissell: On this malter the court will recollect the
pleadings showed the ownership of the lands in the plaintiff
and in tho defendants and cross-complainants.

The Court: Tsn’t that all admitted in the pleadings?!

Mr., Bissell: No, it was denied but we filed wrilten stipu-
lations to the effcet—

The Court: Put your stipulations in the record as part of
tha record. Couldn’t have anything better than stipulations.

Mr. Bowen: We stipulated thie ownership of the land.

“ifhe Court: We don’t have to uffer any testimony in the
record about tie ownership of land?

Mr. Bowen: No.

The Court: That would recite this case came on to be heard ;
among other things the stipulation was made—and quote it;
that thercupon John Smith ealled by the plaintiff testified in
substance and effect so and so—cnough to cover the situation
so as to show vour people had some right; that Bill Jones was
called by the defendant and testified in substance and effect
Lo sustain the contentions made by the defendant; that there
were other witnesses called pro and con testifving so and so,
or testifving along the same lines; that at the conclusion of the
trial of Lhe case the court made the following ruling; then
insert my opinion that 1 wrote nt the time; it is part of the
record; that thereupon and subscquent to the writing of the
opinion the court made an order—whatever it is in the record
—appointing these commissioners and circcting them to make
these investigations; that this was done and that thereafter
for three or four years—whatever it was—reports were made,
and the last report—which ever one you people used in draw-
ing the findings—

Mr. Bissell: The last report that incorporated a resume
of all the prior reports.

The Court: Then you would incorporate that report, and
it heing introduced in evidenco and made a part of the record
in this case by the witnesses being sworn, the court thereupon
made bis findings of fact and conclusions of luw.

ALIMON-1DATIO LAND €O, VB, NA¥ IRRIGATION CO., ET AL, 191

1 do not know what more you would want. You huave your
assigument of crror that it was wrong to appoint these com-
missioners or to do otherwise than to decide the case when
we got through with it; and then you have enough to show
whether the court was bound to follow those decrces or not,
taldng into consideration the finding 1 made in my opinion;
while that was not denominated findings it was in fact pre-
liminary findings that—whatever 1 said—that the court was
without sufticient information to determine the rights of the
parties.

Mr. Bissell: I think that is suflicient.

The Court: If thatis all you want to review, put it in writ-
ing and submit it to Mr, Bowen; then you have {hree questions
of law raised; no questions of fact in the case, and you can do
that in about ten pages. ‘

(Plaintiff given to and including May 4th to prepare
amended statement.)

(Defendants given to and including May 15th to suggest
amendments.)

(May 22nd sct down for seitlement of same.)

—
Opinion.

This is a suit for injunctive relief brought by the plaintiff,
u California corporation, and the owner of certain lands in
the State of Idaho. The defendants are residents of the State
of Utah and their irrigable lands in Utah with one exception.
There are certain intervencrs residents of the State of Idaho
and owning land in that stute. The defendants and interveners
in their pleadings set up aflirmativo matter and ask for injunc-
tive relief.

This is not an action to quict title and it is conceded that
the court is without authority or jurisdiction to do so.

All of the parties to the suit appearing, except the defend-
ants Neils Neilson and Farl Neilson, claim a right to use the
waters of Clear Creek for the irrigation of their respective
lands. Clear Creck is 2 tributary of Raft River which latter
is o tributary of Snake River. Clear Creck is a small interstate
gtream flowing north from Utah into the State of Idsho. ltis
a characteristic mountain strcam flowing during the high
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CALL

waler senson of wpring mnd early wer sometimen an naedy
as 180 second feet, later in the year after the melting of the
snow the only source of supply is the springs nlong the course
of the creck and flowing water is found only in the upper
channels of the stream and here in relatively insignificant
quantity, Something over fifty vears ago, thal is in the late
70s and carly 80s of the past century, the pionecer appeared
and settlers on some of the lands along the course of the creck
bezan Lo make use of the water for irvigation purposes. There
were two iroups of these sefllers, one at and near the mouth
of thé Clear Creck eanvon in what is now the State of Utah,
the ‘other in the valley of Clear Creck and Raft River in
what is now the Siate of Tdaho, These selllements were and
are a few miles apart. PThe lands in Tdaho first taken up by
these enrly gettlers were the nntural meadows which existed
from the annual overflow of the ereck. There were probably
a thousand or more acres of sueh meadow land appropriated
by these seftlers at this early date. The land al and juune-
diately below the mouth of the cauyon in Utalh was rough and
more precipitous Hian the meadow lanads just veferred to. To
completely frvigate (e meidow Ends these early setllers
made 2 few short ditehes and threw in here and there tem-
“porary dmns; te lands were irvigated hy thie waters of the
streint spreading over them during the periad of overflow.
Shorlly after thelr appropriation of the meadows some of the
seltlers hegan to sow tame grasses and alfalla seed, increas-
ing the avea of used land. The amount of this inerease is some-
what uneertain, These new lands were irviented during the
overflow period hy the huilding of new ditches and the ex-
tension of old ones and by the loeation of temporary dams
in the channel of the stream and at other strategic points. It
is, T think, quite evident from the evidence that during this
carly period the settlers upon these lands made use of the high
widor Hlowing in the stream during the spring and carly sum-
mer for the purpose of producing grass for pasturage or hay
on these natural meadows and from the lands sowed with
tame grasses and alfalfa. They were stockraisers and wanted
grazing lands and hay for their cattle. About the same time
that these Idaho settlers began to make use of these meadow
lands, other settlers began to occupy the lands at the mouth
of the eanyon in the State of Utah. These settlers were of the
same class as those lower down the stream and like them were
more interested in producing grass for pasture and hay for
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stoek than they were in developing farms of the usunl type.
As already said the land in that neighborhood was rough and
quite steep, necessitating the construction of more permanent
headgates and longer ditehes for the diversion of the waters
of the stream. T thiuk it quite evident from the evidence that
the Utal settlers quite early diverted the waters of Clear Creck
during the high water season upon practically all of the two
Government sections involved in this litigation; thereby grow-
ing upon {hese lunds grasses suitable for pasturage for stock
and in eerlain nreas eapable of Lieing mowed for hay. 1t was
during this early period {hat Jolm Naf settled upon and began
to irrigate what is now designaied as the John Naf ranch.
This ranch is situated helow the Idaho state line and lies
ahout hall way helween the lnuds al the month of the eanyon
and the mendows helow in the Siate of Tdaho. lle very zoon
was producing grasses and crops upon all of his land capable
of being irrigated at all. During this carly period, as already
said, these setllers were divertine the waters of Clear Creck
during the high water scason nwinly for the purpose of pro-
ducing pasturage and hay for their stock. All were satisfied
hevanse apparently the waler was sullicienl for their several
requirements. At the present Lime, and in facl for many years
past, the water has been used on both sides of the state line
for producing erops of other sorls, parlieaiurly grain, alfalfa
seed il second erops of atfalfa hay, and Lo some extenl prob-
ably on both sides of the state line there has been an increase
in the acreage attempted to be cultivated, and in Utah the nnn-
ber of users was also inereased. It is undoubledly true that
at the present time the demand upon the flow of Clear Creck
execeds the eapacity of the stream normally to supply. This
condition of over-demand, together with the meager supply
resulting from the dry scasons preceding the present year
and beginning in 1926, has brought the situation to a head
in this lawsuit. However, this is not the first lawsuit involv-
ing the use of the waters of Clear Creek; on the contrary it is
the fifth of such suits called to the attention of the court dur-
ing the progress of the trial. One of these is the ease of
Ruft River Land & Livestock Company vs. Jolm Lind and
others. This case was filed in this court on March 6, 1907,
and involved among other uses the use of the waters of Clear
Creck upon lands now owned by the plaintiff. In the opinion
in that case I said: .

¢Tt does not appear in the record but upen the argument I

- eyt S ——-
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undersiand that it was not seriously contended by any one in
the case that there was not sufficient water during the flood
season to supply the needs of all the parties to the action as
well us of those making use of such waters who are not parties
to the action, and the evidence fully supports this understand-
ing. The matters in litigation are in respect to the rights of
the parties to the use of the waters of said stream respectively
after the high water season has passed and the flow of the flood
water has ceased.”’

The plaintiff in this action intervened in that action but
subsequently and before the submission of the case dismissed
its petition in intervention. It, of course, is not bound by the
decision in that ease. A judgment was entered in that case
on the 4th day of October, 1917, At the time that this judg-
ment was entered there were pending in the federal court of
the Stale of Idaho two cases involving the use of the waters
of Clear Creck by Idaho users, one styled Albion-Idaho Land
Company vs, Settlers Land & Water Company ct al,, the other
McGill vs. Albion-Idaho Land Company et al. These cases
were decided by Judge Dietrich on October 18, 1919, adjudg-
ing the respeetive rights of the several purties to the use of
the waters of Clear Creck. Not to be outdone by the Idaho
users in the matter of indulging in the luxury of litigation
over the use of the waters of Clear Creck, Judge Christensen,
on November 17, 1918, signed a decree in a case brought by the
Utah users adjudging their respective rights among them-
selves to the use of the waters of Clear Creck. IFor some rea-
son not altogether apparent the Detrich decree of October 18,
1919, was confirmed by another decree of the Federal court of
1daho signed by Judge Cavanah on October 18, 1928, in the
case of Albion-ldaho Land Company vs. Jobe Adams and
others.

Long prior to all the suits above referred to Sweetser and
Picrce, predecessors in interest of plaintiff in the present
action, brought suit in the state court of Box Elder County,
Utah, against Heleman Campbell and others for the purpose
of settling the rights of the respective parties to the use of the
waters of Clear Creek. Some of the defendants in that case
are predecessors in interest of some of the parties in the pres-
ent action, and some I believe are the same.

Under date of July 11, 1901, Judge Hart of the state court
of Box Elder County signed a decree determining the rights
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of the respective parties to the nse of the waters of Clear
Creek upon their lands situated in the state of Utah and also
in the State of Idaho. The lands of the plaintiffs in that suit
are those now owned by the plaintiff in this action, and the
lands of the defendants in that suit are now owned by some
of the defendants in this suit. It is recited in that decree that:

“Fach of said parties consenting thereto * * * the
court orders, adjudges and decrees.”’

‘While it may be taken for granted that Judge Hart was with-
out authority to adjudge or decrce water rights for lands sit-
vated in the state of Idaho, even by consent, it remains that
the parties by consent could acknowledge rights of their adver-
saries, and the decree of Judge Hart will be considered as
admissions of the respective parties of the deereed adversary
rights.X However, I may remark in passing that the Iart de-
cree Xor any of the decrees above referred to attempted to
adjudicate with meticulous exactness the quantity and place
and usually the time of use which the respective parties were
adjudged to have in the waters of Clear Creek. For inslance,
Judge Dietrich gave the plaintiff Albion-Idaho Land Company
certain specified quantities of the waters of Clear Creek to be
used upon certain specified parcels of land, limited by certain
specified prioritics. In the same decree the Settlers Land &
Water Company was given 60 second feet of water for use
upon the lands of its stockholders with priorities subsequent
to that of the rights of the plaintiff.

All of these decrees proceed upon the assumption that the
waters of Clear Creeck may be distributed under the same
formula that the courts established in the early litigation
respecting appropriations of the water of flowing streams.
As is well known, the court records of the arid states contain
a great number of decrees which have been found to be in-
capable of enforcement and are now disregarded in the ad-
ministration of the diversion of water for irrigation purposes
by public officials. The enforcement of these decrees has been |
found to be physically impossible in the face of actual condi-

tions and the farmer has ofttimes found that there is no water {

in the stream to fill the waterright decreed him by the court.
An illustration of this latter situation is found in the Dietrich
decree wherein it awnrds to the Settlers Land & Water Com-
pany 60 second feet of the waters of Clear Creek adjudged
to have been appropriated on November 23, 1911. The fact
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is thal on November 23, 1011, there was no such quantity of
water, or any substantial quantity of water unappropriated
flowing in Clear Creek, and there has never been a flow of as
much as 60 second feet in Clear Creck at any time except
usually for a few days during the high water season in the
spring and early summer of the year. 1

he evidenee in this case shows thal nol a stockliolder of
the Settlers Land & Water Company is now an occupant of any
of the lands involved in that litigation or receiving water un-
X der the Dielrich deeree,

The seventh paragraph of the Hart deeree allords an illus-

tration of an award physieally impossihle of fulfilment. Tt ‘
provides that the plaintifls Sweetser and Pieree, predecessor

of plaintiff in the present action, “shall be entitled, during
cach and every vear from July 1st until April 1510, to the use

of ong-half of the waters flowing in Clear C'reck on {heir lands

o & v far irrigation, domesiic, culinary and stock pur-
poses, superior to any other vight.” It is indisputable in

{he evidenee in the present ease {hat after the beginning of

the low-water period, at leasl during the remainder of the
summer, e waters of Clear Creck do not flow down to the
Swootser-Pierce lands, and no prefesice is now made that 1€
plaintiff as their suceessor claims any such vight as the IHart
decree gives,

As already suggested, this eourt is without aathorily or s
jurisdiction to quiet the title of the plaintiff (o its right to the
Lse ol the waters of Cleav ¢'reck, and il is the theory of thie
court that it is without anthority or jurisdiction to quiet title
in favor of (he Utal users.  Indeed theve is already a super-
flnily of decvegs quicting titles and fixing priorities and quan-
tities of use. ! No deerce of court ever added a drop of water
to the flow of any stream. The concern of the court in the ;
present case is not {o determine with meticulous accuracy
the quantity of the flow or the time of the use. My concern
is to evolve a practical plan by which the parties best en-
titled to the use of the flow of Clear Creck shall make the best
use of it.

Tt is quite evident that until a certain quantity of flow has
been reached as it increases in the spring of the vear, and
after a certain flow has been reached as it decreases in the
suminer, the waler in the creck ean only be used advantage-
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ously on the lands in Ulaliand on the Naf raneh in Tdaho. Be-
tween these minimum {lows the waters of the streanms may he
used with equal advantage on the lands in both Utali and
Tdaho. During this period of flood or high flow, usually be-
ginning in April and ending the last of June or carly July, the
question is how much of the varying flow is cach group entitled
to and how shall it be divided between them?

1t is clear frow the evidence that the fiood waters of Clear
Creck have been used on the lands in both Utah and Tdaho for
sueh a long period of time that it is idle to say that the owners
of (hese lands are not entitled to such use. The right-to divert
and use these waters during the high water period in the fulvre
should he determined by their division and use in the past.
The evidence quite conclusively shows that the carly settlers
in both 1daho and Ulal were able to pul water over their Lands
once during the high water period and in some years some
of the lands were irrigated twice. * Whether it is more desir-
able in the use of the waler to irrigale land a second tihme
rather than to spread it over additional land once is a ques-
tion for the irrgator to determine for himsell.  The flood
waters of Clear Creck, as already said, flow nsually during
May and June and the users must spread them on their lauds
as nnd when they come.  1f the flow is high, there is cnough for
everybody and to spare; if the flow is low, later appropriators
must go without. 1If, ns was the case in 1930 and 1931, the
flood waters are abnormally low, T think in equity and good
conseienee the water should be taken in turn by the upper and
lower gronp of seftlers based upon their early use and appro-
priations, and by them nsed to preserve and keep alive their
erops as much as possible. §A water master of reasouable
intelligenice, with a list of users before Lim would divert to ali
on days of abundance; when the flow deercased hie would enl
off the late appropriators; at a certain point he would treat
the upper and lower users as having prior rights based upon
their early use and appropriations, and would require them
to give and take on terms and in such way as to make ‘the
best use of the fow of the water in the stream at the moment.

Tt is impossible under the evidence in this case for the court
to say that the plaintiff or any particular user is entitled to
any specific quantity of the flow of Clear Creek for any par-
ticular day or for any definite length of time. The quantity
of the flow of Clear Creek during the high water scason varies
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from day to day and, in fact, from hour to hour, dependent
upon natural changes over which we have no control, and
it is not possible that the court could now do juslice between
the parties. Under the evidence it is impossible to say how
much of the water which will be flowing in Clear Creek on the
15th day of June, 1933, should be turned down the stream for
the Idaho users. The reason is apparent. 1t is impossible to
forccast even approximately what the flow on the 15th of June,
1933, will be, and it is equally jmpossible to forecast what the
flow will be on any duy during the high water season.

It does not follow, however, that the court should refuse any
relief 1o plaintiff and the 1daho intervencrs beeause of this un-
certainty. Theyarcin justice entitled to fair treatment by the
upper users, and the court is inclined to retain jurisdiction of -
the enuse for the purpose of overcoming thal uncertainty vy
some plan of distribution which will sceure the partics their
respeetive rights. Fam inelined to appoint the chief irrigation
oflicors of the States of Utah and {daho as conissioners with
directions to Lake the matter in hand and by joint experiment
during the year 1933 work out, if possible, some feasible plan
of cquitable distribution of this varying flow of Clear Creek
during the high water scason. These matters will be taken
up and discussed with counsel at some convenient time to be
fixed hereafler.

Filed in United States District Court, District of Utah, Sep-
tember 14, 1932.

Order of Court,

Whereas, the matter of the settlement of the amended state-
ment of the evidence came duly on for hearing at Salt Lake
City on the 22nd day of May, 1637, and Whereas certain objec-
tions were made to the amended statement of evidence as pre-
sented, and Whereas, the court refused to settle the same until
cortain amendments were made therein and certain reports re-
quested by the defendant Naf Irrigation Company were in-
serted therein, and Whereas, it was agreed that such state-
ment of evidence as amended shall be scttled when such por-
tions of the reports of the engineers and commissioners Gard-
ner, Lawrence and Ilamming as shall be designated by counsel
for the defendant Naf Irrigation Company are included there-
in, and Whereas, the attorney for the defendant Naf Irriga-
tion Company has agreed to designate such portions of said
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reports as he considers material on or before the 12th day of
June, 1937;

It is hereby Ordered that the date for settling the amended
statement of the evidence be, and hereby is, extended to and
including June 12th, 1937, and that the time for docketing the
appeal herein be, and hereby is, extended and enlarged to and

including the 12th day of July, 1937.
Dated this 27th day of May, 1937.
TILLMAN D. JOHNSON, District Judge.

Filed in United States District Court, District of Utah, May
27,1937.  W. B. Wilson, Clerk. By V. P. Ahlstrom, Deputy.

Order of Court.

Whereas, the matter of the settlement of the amended slade-
ment of the evidence came duly on for hearing at Salt Lake
City on the 22nd day of May, 1937, and Whereas, cerlain ob-
jections were made to the amended statement of evidence as
presented, and Whereas, the court refused Lo scttle the sane
until certain amendments were made thercin and certain re-
ports requested by the defendant Naf Irvigation Company were
inserted therein, and Whereas, it was agreed that such state-
ment of evidenee as amended shall be settled when such por-
tions of the reports of the engineers and commissioners (ard-
ner, Lawrence and Ilamming as shall be designated by coun-
sel for the defendant Naf Irrigation Company arc ineluded
thercin, and Whereas, the attorney for the defendant Naf
Irrigation Company has agreed to designate such portions of
snid reports as le considers material on or before the 12th
day of June, 1937;

It is hereby Ordered that the date for settling the amended
statement of the evidence be, and hereby is, extended to and
including June 26th, 1937, and that the time for docketing the
appeal herein be, and hereby is, extended and enlarged to and
including the 26th day of July, 1937. :

Dated this 12th day of June, 1937.
TILLMAN D. JOHNSON, District Judge.

Filed in United States District Court, District of Utah, June
12, 1937. W. B. Wilson, Clerk. By V. P. Ahlstrom, Deputy.
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Amount Acrengs
Date of Awarded Total Applied
Owner's Name Priority Sec. Ft. Sec. Ft. to
3. Nat Irrigation Co. 1386 2.660 160
James Campbell, A. E.
Hartsough Rt. 1886 0.087 4
Sophla J. Nunn, 8. J.
Ryan Rt. 1885 0.060 3.6
Tracy Brothers, S. .
Ryan Rt. 1885 0.040 24
2.827 5.987
4. Nat Irrigation Co, 1893 2.660 160
Mrs. M. E. Campbell, Ir-
vin Campbell Rt. 1893 0.583 36
. 3.243 9.230
6. Nat Irrigation Co. 1800 3.680 12910 220 !
6. James Campbell, A, E.
Hartsough Rt. 1901 0.067 4
Sophla J. Nunn, §. I : :
Ryan RL. 1M 1.740 1044
Tracy Drothers, 8. J.
Ryan Rt. 1901 1.160 69.6
- ) 2.967 16.877
7. James _Campbell, Ar.m. E.
<_Hartsough Rt 1902 0.383 16.260 23
B .
s ‘ 16200 976 Ac.
%
Table II (Continued).
DIETRICH-CAVANAH DECREES.
Prior to 1903.
Set Up In Order of Priorities.
* {Tabular Form).
Lower or Idaho Division.
(B) .
Amount Acreage
Awarded Applled
Owner’s Name Date of Priority S. F. to
1. Alblon-1daho Land Co. June 11,1881
Baker Tract June 1, 1881 2.40 120 2
Wilkes Tract June 1,1881 3.00 160~
Shangle Tract June 1,1851 3.00 10 _:xm
Schwabacker Tract June 1,1881 2.20 110 & %
Kelao Tract June 1,1881 1.40 70 B
James Kempton Tract June 1, 13881 0.560 26 - .wl_\
12.60 625
2. Beneficlal Life Insurance, ©
Louis J. Gunnell Rt, Jan. 2,1882 2.00 * 100 ,
3. Alblon-ldaho Land Co., . ‘E_
Round Mountain Tract June 1,1882 1.70 86 g Y
4. DBenefclal Life Ins. Co.,
Louls J. Gunnell Rt ) Jan. 31, 1884 2.00 - 100

i
i
|
]
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Owner's Name

6. Alblon-Idaho Land Co.
Leafy Neal Tract
Galigher Tract
Ray Olson
James S. McGill Rt.

6. Alblon-1daho Land Co.
James Kempton Tract
Jerome Kempton Tract
Plerce Tract

7. Beneficlal Life Ins. Cc.,
Louls J. Gunnell Rt.

Amount
Awarded

Date of Priority

Jube 15, 1886
June 15, 1886
June 15, 1886
June 16, 1886
June 15, 1886

June 1,1887
June 1, 1887
June 1, 1887
June 1, 1887

June 11, 1897

Table 1T {Continued).

ALLDECRERED RIGIITS SUBSEQUENT TO 1903
Set Up In Order of Priorities.
(Tabular Form).

Owner's Name

1. Mrs. A. L. Dowler and Thomas

McClay
Alblon-1daho Land Co. Rt.

~Z<Toaepb O—-Bmith-
_ _Jobn O, 8mith—
_—3.<F.-R: Bmith .
4. Benj. Wilmore
Ben). Wilmore
5. E. Lee Hunter
Joshua B. Brown Rt.
6. Oscar Frederickson
Settlers Land & Water Co.,
7. E. Lee Hunter
Joshua B. Brown Rt.
Ben). Wilmore
_—§-—Ben]. Wilnore—
9. Sarah Gunnell
10. Ray D. Olson
—311._Wm. H. Smoot
12,__F. 0. Vosburg -

8. F.

170
220

2.00

5.90

2.20
2.70
4.40

2.80

36.20

(©) )
Amount
Awarded

Date of ‘Priority 8. F.
May 1, 1908 2.60
0.80
Feb. 1,1809 1.60
Aug. 4,1909 0.80
May 21,1910 1.20
Jan, 17,1911 0.53
Jan. 14, 1911 1.40
Nov. 23,1911 3.20
Juiy 14, 1912 1.80
1.50
March 14, 1814 1.80
April 10, 1914 1.60
April 11,1921 2.80
April 6,1921 1.60
June 18,1921 2.40
26.63

159

Acreage
Applled
to

86
110

100

1810

Acrcage
Applied

to

130
40
80

40
60
26.5

70

160

90
3
90
80
140
80
120

12816
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tion 36, Township 15 North of Range 13 West of the Salt Lake
Meridian; to whom United States patent to said described
lands was issued June 10, 1898, and which patent is recorded
in Book ““R’’ of Deeds, at page 283, in the Records of Box
Elder County, Utah.

Through Charles T.ewis for the Southeast Quarter of the
Northwest Quarter, the north half of the Southwest Quarter
and the Southwest Quarter of the Southwest Quarter of See-
tion 3G, Township 15 North of Range 13 West of the Salt
Lake Meridian; to whom United States patent was issued on
June 11, 1897, and which palent is recorded in Book ““R*’ of
Deeds at page 264 in the Records of Box Elder County, Utah.

Through Teleman Campbell and Shel E. Baker for the
Northeast Quarter of the Southeast Quarter of Seetion 36,
Township 15 North of Range 13 West of the Salt Tiake Me-
ridian; to whom patent was jssued hy the State of Utah on
the 25th day of January, 1904, and which patent was issued
pursuant to a certificate of sale icsued Sept. 1, 1899, and is
recorded in Book X7 of Deeds, at page 53, of the Records
of Box Flder Connty, Ulal,

Through Sarah R. Campbell for Scction 2, Township 14
North of Range 13 Wost of the Salt Lake Meridian, and the
South Tlalf of the Northeast Quarter and the ‘West Half of
the Northwest Quarter of Section 36, in Township 15 North
of Range 13 West of the Salt Lake Meridian; to whom patent
from the State of Utah was issued for said lands on May 10,
1912, and which patent is recorded in Book 3" of Deeds, at
page 447, of the Records of Box Rlder County, Utah; and
which patent was issued pursnant to certificate of sale issued
on the Gth day of February, 1901,

Through Central Pacific Railroad Company and Durham
Land and Cattle Company for the north half of {he South-
west Quarter of Section 1, Township 14 North of Range 13
West of the Sall Lake Meridian; to which said described land
United States patent was issued to Central Pacific Railroad
Company on the 5th day of September, 1896, and is recorded
in Book “Q’' of Deeds, at page 335 of the Records of Box
Elder County, Utah.

Through John Naf for the Southeast Quarter of Section
27, Township 16 South of Range 27 Rast of the Boise Meridian
in Cassia County, Idaho. Patent issued April 18, 1888.
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That the defendant Charles Raymond Campbell is the
owner of and in possession of the following described prop-
erty:

Northeast Quarter and the West 10 acres of the North
Half of the Southeast Quarter of the Northeast Quarter
of Section 36, Township 15 North of Range 13 West of
the Salt Lake Meridian, in Box Elder County, Utah, m:m
that he deraigns title thereto through Lucienda P. Camp-
bell, to whom United States patent was issued for the
said described lands on the 1st day of March, 1904, pur-
suant to a filing made August 26, 1895.

That the defendant Knute Verne Johnson is the owner of
and in possession of the following described property:

All of Section 30, Township 15 North of Range 13 West
of the Salt Lake Meridian, in Box Elder County, Utah,
and that he deraigns title thereto through Central Pa-
cific Railrond Company and Durham Land and Cattle
Company; United States patent to which sajd lands was
, issued Lo the Central Pacifie Railroad Company on the
Oth day of Seplember, 1896, and is recorded in Book
“Q" of Deeds, at page 335 of the Records of Box lilder
County, Utah. .

e

Wlerenpon, plaintiff offered in evidence as Ex. A. the de-
cree of the District Court of the United States for the District
of Idaho, in the case of Albion-ldaho Land Co. vs. Scttlers
Land & Water Company, said offer being joined by the in-
terveners Beneficial Life Company, Sarah II. Gunnell and
Ray D. Olson. Mr. Bowen, counsel for defendants, objected
to the introduction of said exhibit as incompetent and imma-
terial; that it is not plead, nnd defendants herein were not
parties thereto. Objection overruled, exception noted, and
said exhibit admitted, the same being in words and figares
as follows:

. ‘‘Albion-Idaho Land Company, a corporation, Plaintiff, vs.
Settlers Land & Water Company, a corporation, Benjamin
Willmore, Priscilla Brown, Joshua B. Brown, Mary J. Brown,
et al, Defendants; and James S. Mc@Gill, Plaintiff, vs, Albion-
Idaho Land Company, a corporation, Settlers Land & Water
Company, a corporation, Benjamin Willmore, et al., Defend-
ants, and Louis J. Gunnell, Intervener.
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Decree.

The above-named cases were pending in the above entitled
court, and the case of Jumes S. McGill, plaintiff, vs. Albion-
Idaho Land Company, a corporation, et al., defendants, came
regularly on for trial before the ahove-entitled court, sitting
without a jury, at Pocatello, in the State of [daho, on the 19th
day of October, A.D. 1916, By order of the court duly made
and entered in the cause with the consent of all parties, both
of the above named cases were consolidated for trial. The
Albion-Idaho Land Company was represented by its solicitors
C. C. Richards and W. J. Mitchell; plaintiff James S. McGill
was represented by his solicitor 8. T. Lowe; defendant Set-
tlers Land & Water Company, a corporation, Sarah [Tawks,
Sarabh Smart, Joshua B. Brown, Priscilla Brown, John Wii-
linms, and Mary J. Brown, were vepresented by their solici-
tors, Nebeker, ‘Thateher & Bowen; the intervener, Louis J.
Gunnell, was represented by his solicitor, T. Bailey Lee; de
fendant Benjamin Willmore, was represented by his solici-
tors, George Q. Rich and . I. Peterson. The following
named defendants having been duly and regularly served
with process, or having entered their voluntary appearance
in the cause, and having failed to answer ov otherwise plead
within the time limited by law and the orders of the court,
and the defaults of the said defendants having been entered,
and the order of the Clerk having been made that the com-
plaint of the plaintiff be taken as confessed as to the said
defendants and each of them to-wit: 0. R, Nelson, R. S. Cook-
inham, Faunie 1. Short, William M. Johns, Randolph W, K.
Gee, James W. Stewart, Hans Sorensen, Jrv:, James W. Hall,
Lillic D. Underwood, Jolin B. Comerford, William Souflieth,
John R. Muffler, Catherine Voshurgh, Fred C, Vosburgh, Roy
D. Olson, Sarah II. Gunnell, Job P. Miller, Roy D. Platts,
John 0. Smith, Joseph O. Smith, W, F. Marcus, Charles Mil-
ler, M. M, Ieudry, and O. J. Sjoberg. And it further appear-
ing that the following-named defendants were not served
with process, and did not enter their appearance in either of
said causes to-wit: R. P. Peatts, Charles E. Kent, Daniel P.
Walter, R. S. Fessenden, Eific Hawks, Ernest A. Charlton,
Fred T. Darling, F. E. Gunnell, and Fdward C. Davis, the
complaint as to the said named defendants was dismissed.

The court having heard and carefully considered all of the
evidence introduced upon said trial and said cause having

— e o
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been fully argued and submitted, and decision rendered
thercon, and the court being fully advised in the premises,

It Ts Ordered, Adjudged and Decreed:

1. That Sarah Tlawks and Sarah Smart and John Wil-
liams, having failed to submit proof in support of their re-
speetive claims, neither of said defendants is entitled to the
use of any of the waters of Clear Creek.

2. It appearing that the defendants Priscilla Brown and

Mary J, Brown had sold and disposed of their rights and
properties prior to the filing of either of the causcs above
named, and their successors in interest not having heen made
parties to the causes, it is ordered that the said Priscilla
Brown and Mary J. Brown take nothing by their cross-com-
plaint.

3. That the Albion-Idaho Land Company be, and it is
hereby awarded the use of the water of Clear Creek of the
dates, in the amounts, and for use upon lands, as follows,
to-wit:

{a) 120 inches, or 2.4 seccond feet, dating from June 1,
1881, for the Baker tract of 160 acres, namely, the north half
of the southeast quarter, and the southeast quarter of the
southeast quarter of Section 29, and the southwest quarter
of the southwest quarter of Section 28, in Township 15 South
of Range 27 ¥ast of the Boise Meridian.

(b) 150 inches, or 3 sccond feet, dating from June 1, 1881,

for the Wilkes tract of 160 acres, nainely, the east half of the

sonthwest quarter, and the southwest guarter of the south-
cast quarter of Section 33, in Township 15 South of Range
27 Wast, and the northwest quarter of the northeast quarter
of Scction 4, in Township 16 South of Range 27 East of the
Boise Meridian.

(¢) 150 inches, or 3 second feet, dating from June 1, 1881,
for the Shangle Tract of 160 acres, namely, the northwest
quarter of Section 33 in Township 15 South of Range 27 Bast
of the Boise Meridian.

(d) 110 inches, or 2.2 second feet, dating from June 1,
1881, for the Schwabacker tract of 160 acres, namely, the
south half of the northeast quarter and the east half of the
southeast quarter of Scction 4, in Township 16 South of Range
27 Fast of the Boise Meridian.
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(¢) 70 inches, or 1.4 second fect, dating from June 1, 1881,
for the Kelso tract of 160 acres, namely, the northeast quarter
of Scction 3 in Township 16 South of Range 27 East of the
Boise Meridian,

(£) 85 inches, or 1.7 second feet, dating from June 15,
1886, for the Leafy Neal tract of 280 acres, namely, the north-
cast quarter and the north half of the southeast quarter, and
thé southeast quarter of the southeast quarter of Section 33
in Township 15 South of Range 27 Fast of the Boise Meridian.

(g) 25 inches, or .5 of a second foot, dating from June 1,
1881, and 110 inches, or 2.2 sccond feet, dating from June 1,
1887, for the James Kempton tract of 160 acres, namely, the
northeast quarter of Section 15, in Township 16 South of
Range 27 East of the Boise Meridian.

(h) 135 inches, or 2.7 sccond feet, dating from June 1,
1887, for the Jerome Kempton tract of 160 acres, name.y, the
northwest quarter of Scction 15 in Township 16 South of
Range 27 East of the Boise Meridian.

(i) 110 inches, or 2.2 sccond feet, dating from June 15,
1886, for the Galligher tract of 400 acres, namely, the cast
half of Seciion 32, and the west half of the southwest quarter
of Scction 33, in Township 15 South of Range 27 East of the
Boise Meridian.

(j) 130 inches, or 2.6 sccond feet, dating from May 1,
1908, for the Retan tract of 160 acres, namely, the cast half
of the northwest quarter, the northeast quarter of the south-
west quarter, and the northwest quarter of the southcast quar-
ter of Scetion 4 in Township 16 South of Range 27 East of
the Boise Meridian.

(k) 220 inches, or 4.4 sceond feet, dating from June 1,
1887, for the Pierce tract of 440 acres, namely, the south
half, and the south half of the northwest quarter, and the
southwest quarter of the northeast quarter, of Seection 10 in
Township 16 South of Range 27 East of the Boise Meridian.

(1) 85 inches, or 1.7 second feet, dating from June 1, 1882,
for the Rice or Round Mountain tract of 160 acres, namely,
the west half of the southeast quarter and the southeast
-quarter of the southeast quarter of Section 13, and the north-
east quarter of the northeast quarter of Section 24 in Town-
ship 16 South of Range 27 Fast of the Boise Meridian.
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(m) That the point at which the said waters are diverted
from said stream, except from Round Mountain and Black
Pine Creeks is located in Section 27 in Township 16 South
of Range 27 East, Boise Meridian, said point having been
designated in this action as the head of the Brackenbury
diteh.

(n) That whatever amounts of water are received from
said Round Mountain and Black Pine Crecks by said com-
pany shall be considered as part of the waters distributed by
this decree, said Round Mountain Creek and said Black Pinc
Creek being deemed, considered and found to be tributaries
of said Clear Crek.

4. That the Albion-Idaho Land Company or any of the
appropriators having a lower point of diversion shall not be
entitled to divert any of the waters of the said Clear Creek
when the same does not exceed 200 inches, or 4. second feet,
at the said Company’s said point of diversion.

5. That the plaintiff, James S. McGill, be, and he is hereby,
awarded the use of the water of said Clear Creek of the date,
in the amount, and for use upon lands, as follows, to-wit:

(a) 100 inches, or 2 second feet, daling from June 15,
1886, for use upon Lot 2 and the southwest quarter of the
northeast quarter and the west half of the southeast quarter
of Scetion 5, and the northwest quarter of the northeast quar-
ter of Section 8 in Township 15 South of Range 27 East of
the Boise Meridian; provided, however, that the amount of
water which the said James S. McGill shall be entitled to re-
ceive from the said Clear Creek shall not, at any time, when
added to the amount he then is entitled to receive, or is re-
ceiving, under his decree of 140 inches, of the waters of Raft
River, exceed one inch per acre, or an aggregate of 200 inches
or 4 second feet.

(b) That the point at which the said water is diverted
from the said stream is located near the northwest corner of
the northeast quarter of Section 17 in Township 15 South of
Range 27 East of the Boise Meridian.

6. That the intervener, Louis J. Gunnell, be, and he is
hereby, awarded the use of the waters of the said Clear Creek
of the dates, in the amounts, and for use upon lands, as fol-
lows, to-wit:
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(1) 100 inches, or 2 sccond feet, dating from January 2,
1882, for use upon the east half of the northwest quarter and
the west half of the northeast quarter of Section 29 in Town-
ship 15 South of Range 27 ISast of the Boise Meridian.

(b) 100 inches, or 2 second feet, dating from January 31,
1884, for use upon the cast half of the southwest quarter and
the west half of the southeast quarter of Scetion 20 in Town-
ship 15 South of Range 27 Last of the Boise Meridian.

{c) 140 inches, or 2.8 sccond feet, dating from June 11,
18497, for use upon the south half of the northwest quarter
and the west half of the southwest quarter of Section 20, in
Township 15 South of Range 27 Fast of the Boise Meridian.

(d) The present points at which the said water is diverted
from said stream ave located in Scetion 29 in Township 1.
South of Range 27 Fast of the Boisec Meridian.

7. 1t Is Orvdered that the foregoing rights of the plaintify,
James S, MeGill, and of the intervener, Louis J. Gunnell, shall
be decmed satisfied, it when such waters are in the said
stream, the requisite amounts of water are available in a con-
stant flow at their several points of diversion, and it shall not
be material whether such water flows unused down the channel
of the said Clear Creek or wastes back into the said channel
from lands of other users higher on the stream, or is, in
whole or in part, water from Black Pine or other contributing
sources,

8. That the defendant, Benjamin Willmore, be, and he is
hereby, awarded the use of the waters of the said Clear Creek
of the dates, in the amounts, and for use upon lands as fol-
lows, to-wit:

“(a) 60 inches, or 1.2 second feet, dating from May 21,
1910, for use upon the northwest quarter of the northwest
quarter of Scetion 25, the novtheast quarter of the northwest
quarter and the north half of the northeast quarter of Sce-
tion 26, in Township 16 South of Range 27 East of the Boisc
Meridian.

(b) 90 inches, or 1.8 second feet, dating from March 14,
1914, for use upon the northeast quarter of the northwest
quarter, the northwest quarter of the northeast quarter and
the northeast quarter of the northeast quarter of Section 26
in Township 16 South of Range 27 Fast of the Boise Meridian.
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(¢) The point ut which the snid water mentioned in the
two foregoing paragraphs is diverted is located in the south-
cast quarter of the northeast quarter of Scetion 27 Township
16 South of Range 27 1ast of the Boise Meridian.

(d) 26.66 inches, or 8/15 of a sccond foot, dating from
January 17, 1911, for use upon the southwest quarter of the
northeast quarter of Section 26 in Township 16 South of
Range 27 East of the Boise Meridian.

(e) 75 inches, or 1.5 second feet, datling from July 14, 1912,
for use upon the southeast quarter of the northeast quarter
and the northeast quarter of the southeast quarter and the
southeast quarter of the southeast quarter of Section 26 in
Township 16 South of Range 27 East of the Boise Meridian.

(f) The point at which the water is diverted from Clear
Creck mentioned in paragraph ¢‘d”’ and ‘‘e”’ above, is situ-
ated in the southeast quarter of the southeast quarter of Sce-
tion 27 in Township 16 South of Range 27 Fast of the Boise
Meridian,

() 1333 inches, or 4/15 of a sccond fool, of the -waier
of Rice Canyon Creek, dated from January 17, 1911, for use
upon the southwest quarter of the northeast quarter of Sce-
tion 26 in Township 16 South of Range 27 Fast of the Boise
Meridian.

(h) 35 inches, or 7/10 of a second foot, of the waters of
said Rice Canyon Creck, dating from July 14, 1912, for use
upon the southeast guarter of the northeast quarter and the
northeast quarter of the southeast quarter and the southeast
quarter of the southeast quarter of Scction 26 in Township 16
South of Range 27 East of the Boise Meridian.

(i) The point at which the water from Rice Canyon Creek
mentioned in the two foregoing paragraphs numbered “‘G”’
and “H' is diverted is located in the southwest quarter of
the sonthwest quarter of Section 25 in Township 16 South
of Range 27 East of the Boise Meridian.

9. That the defendant, Joshua B. Brown, be, and he is
hereby, awarded the use of the waters of the said Clear
Creek of the dates, in the amounts, and for use upon lands,
as follows, to-wit:

(a) 70 inches, or 1.4 second feet, dating from June 14,
1911, and 90 inches, or 1.8 second feet, dating from July 14,
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12, for use upon the north one-half of the northeast quar-

and the southwest quarter of the northeast quarter of
ction 27 and the northwest quarter of the northwest quar-
*of Scetion 26, all in Township 16 South of Range 27 East
the Boise Meridian.

'b) The point of diversion of the said water from the
d Clear Creek is situated in the northeast quarter of the
itheast quarter of Section 27 in Township 16 South of
nge 27 East of the Boise Meridian.

0. The defendant, Settlers Land & Water Company,
and it is hereby, awarded the use of the waters of the
tt Clear Creek of the date, in the amount, and upon any
the lands, as follows, to-wit: |

a) 3,000 inches, or G0 sccond feet, dating from Novem-
*23, 1911, for use upon the northeast quarter, the northwest
irter, the southeast quarter and the southwest quarter
Section 2; the southwest quarter, southeast quarter, and
northwest quarter of Section 3; the southwest quarter,
theast quarter, southeast quarter of the southwest quar-
. west half of the southwest quarter and west half of the
thwest quarter of Section 4; the northeast quarter, south-
t quarter, east half of the southwest quarter, east half
the northwest quarter of Section 5; the northwest quar-
. northeast quarter, southeast quarter and southwest
irter of Section 8; the northeast quarter, northwest quar-
southeast quarter and southwest quarter of Section 9;
north half of the northwest quarter, north half of the
theast quarter and southeast quarter of the northeast
rter of Scetion 10; the northeast quarter,” northwest
rter, southeast quarter and southwest quarter of Section
the northwest quarter, southwest quarter, west half of
northeast quarter, west half of the southeast quarter,
theast quarter of the southeast quarter of Section 12;
west half of the northeast quarter, northwest quarter,
thwest quarter, west half of the southeast quarter, and
theast quarter of the southeast quarter of Section 13;
northeast quarter, northwest quarter, southeast quarter
l southwest quarter of Section 14; the southeast quarter,
thwest quarter of Section 15; the northeast quarter,
thwest quarter, southeast quarter, southwest quarter of
tion 16; the northeast quarter, northwest quarter, south-
t quarter, southwest quarter of Section 17; the southeast
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quarter of Section 21; the northeast quarter, northwest quar-
ter, southeast quarter, southwest quarter of Section 22; the
northeast quarter, southeast quarter, northwest quarter
southwest quarter, of Section 23; the northeast quarter,
northwest quarter, southeast quarter, southwest quarter of
Scction 24; the northwest quarter, west half of the northeast
quarter, northeast quarter of the northeast quarter of
Scction 27; the north half of the northwest quarter, north
halt of the northeast quarter of Section 26; the northwest
quarter of the northwest quarter of Section 25; all in Town-
ship 16 South of Range 27 East of the Boise Meridian, con-
taining 9,600 acres.

(b) The point at which said water is diverted from said
Clear Creck is located in Section 27, Township 16 South of
Range 27 Bast of the Boise Meridian.

11. 1t Is Further Ordered, Adjudged and Decreed that
each of the said appropriators take the water in the order
of the dates of their said priorities, that each is entitled to
the whole of his prior appropriation before any subsequent
appropriator is entitled to any; and that appropriators of
the same date, and consequently of equal dignity, take, as
tenants in common, in proportion to the amount awarded
cach, and that each of said appropriators shall, prior to the
next irrigation season, install and thereafter maintain, at
his own expense, at his point, or points, of diversion, suit-
able standard weirs and diversion works.

12. That the parties hereto be, and each of them is, per-
petually enjoined and estopped from, in any manner, inter-
fering with the flow of the waters of the said Clear Creek,
or its tributaries, except in accordance with the terms and
conditions of this decree. And the title of each of the parties
is hereby quicted to the use of the waters of Clear Creek
and its tributaries in the quantities and with the priorities
herein specified, and that no one of the parties hereto, who
huve made default, as hercinbefore stated, has any right to
or any interest in any of the waters of said Clear Creek or
its tributaries.

13. 1t is further ordered that before the commencement
of the irrigation season of 1920, all partics to whom water
rights are hereby dcereed, install in a workmanlike manner,
and thereafter maintain, substantial headgates and measur-




116 ALBION-IDATI.  ND CO. VS. NAF IRRIGATION CO., BT AL.
ing weirs, of a type approved by the State Engineer of 1daho,
4t their several points of diversion.

Done in open court this 18(h day of October, A, 1. 1919,

FRANK D. DIETRICH,
United States District Judge.

Endorsed: Filed Oct, 18, 1919, W. D. McReynolds, Clerk.”

Whereupon one J. B. Hayes was called and duly sworn
s a witness for the plaintiff and testified as a witness for
be plaintiff in support of ‘the allegations of plaintiff’s com-
daint. Whercupon, npon the examination of sai’ witness,
¢ cerlain map prepared by said witness, showing the loca-
ion and ownership of the Tands of the various parties hercto
vas offered and marked Ix. B, and admitted for the pur-
ose of lustration without objection, a copy of which said
~xhibit is attached as an exhibit to lix. A-1.

Whereupon plaintiff offered in evidenee ns Kx. C, page
U7 of the annual report on irrigation and drainage, 1904,
ublished under dirvection of Elwood Mead, acting under
uthority of the Seeretary of the Interior of the United
states, purporting to be an official government publication
lealing with the water supply, and the water users, on and
rom Clear Creck in the years 1902 and 1903, which said
~xhibit on said page contained the statement; ‘‘There are
hree ranches in Idaho irrigated by the waters of Clear
‘reek.  In Utah there are two small tracts under irrigation.”’
A\l defendants objeeted {o the introduction of said book,
wmphlet or report as not being properly identified, incom-
etent and immalerial, which objection was by the court sus-
ained, and plaintiff granted an exception.

Whereupon plaintiff offered in evidence Exs. D,E,F G, H,
nd I, which are certified copies of the watermaster’s reports
howing the delivery of water on Clear Creek to Idaho users
or the years 1926 to 1931, inclusive, which exhibits were
‘bjeeted to by all defendants as immaterial, irrelevant and
ncompetent hearsay and not within the issues,—objection
verruled and exhibit admitted.
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Whereupon plaintiff offered in evidence as Ex. J. certified
copy of the decree in the case of Sweetser vs, Campbell, said
decree being a deeree of the District Court of Box Elder
County, Utal, to the admission of which deecree defendants
objected upon the ground that the same was incompetent,
immalterial, irrelevant and not within the issues, was not
pleaded and not all present defendants parties; and for {he
further reason that the Distriet Court of Box Elder County,
Utah, was without jurisdiction to enter the same, which ob-
Jjeetion was by the court overruled, exception noted, and said
deerce admitted in evidence as Ex. J, which said decree is
in words and figures as follows:

‘““Johu Sweetser and James Pierce, surviving partners of
the Partnership firm of Sweetser Bros. & Pierce, Plaintiffs,
vs. Heleman Campbell, S. I, Baker, O. L. Ryan, Mrs. S. J.
Ryan and John Naf, Defendants.

Decree.

This cause coming on to be heard upon the pleadings and
evidence, the plaintiffs being represented by W. L. Maginnis,
and the defendants Heleman Campbell, S. I, Baker and John
Naf being represented by Messrs. A. J. Weber and Thomas
Maloney and the defendant O. L. Ryan and Mrs. S. J. Ryan
being represented by B. H. Jones, Iisq., and the court being
fully advised in the premises and cach of said parties con-
senting thereto and waiving findings of fact and conclusions
of law, the court orders, adjudges and decrees:

Ist. That the plaintiffs herein are entitled to 600 miners
inches of the waters of Clear Creek under a four-inch pres-
sure, measured at their headgates at the south end of their
ficld in Idaho in a box 161 feet long with 3% of an inch fall
to the rod, beginning with the beginning of the irrigation
scason, about the 15th day of April of cach and every year
for use for the purpose of irrigating tHe property described
in the complaint, being the real estate belonging to Sweetser
Bros. & Pierce and shall have the right to the use of the said
600 miners inches up to and including the high water season
of Clear Creck until July 1st of each and every scason; that
the said right during said time is superior to any other right
to the use of water of Clear Creek.

2nd. That the defendant John Naf is entitled to have 100
miners inches of the waters of Clear Creek under a 4-inch
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lixh the allegations contained in his answer and cross-com-
plaint and in rebuttal of certain evidence of Robert Matheson.

Whereupon Neils Neilson was called, sworn and testified
as a witness for himself, and gave evidence tending to estab-
lish the allegations contained in his answer and cross-com-
plaint.

Whereupon Sophia Ryan Nunn was called, sworn and testi-
ied as a witness on heir own behalf, and gave evidence tend-
ng to support the allegations of her answer and cross-com-
laint. :

Whereupon Edward J. Murphy was' called, sworn and tes-
ified as a wilness for the intervener Olson, tending to cstab-
lish the allegations contained in the complaint of the inter-
sener Olson, and also fending to establish the allegations of
the complaint of intervener Beneficial Life.

Whercupon Mrs. McGill was ealled, sworn and testified as
a witness for the intervener Olson, and gave testimony tend-
ing to establish the allegations of the complaint in interven-
tion of defendant Olson.

Whereupon the said cause was argued by counsel, submit-
:ed to the court, and said cause was by the court taken under
wdvisement,

That thereafter the court rendered a decision in said cause,

vhich said decision is marked ‘““Opinion’’ and attached

icreto as a part of this statement.

That thercafter the court, on its own motion and over the
ibjection of the plaintiff, did on the 28th day of Mareh, 1933,
ssue a certain order appointing the Commissioner of Ree-
amation of the Stafe of Tdaho and the State Engincer of the
state of Utah as commissioners, ‘‘to determine the flow of
aid Clear Creek at its various stages and to determine at
vhat stages, if any, in the flow of said strcam the waters
vould not flow in suflicient quantity to admit of beneficial ap-
lication on the lands of the plaintiff and interveners, and to
nake such studies of the lands of the respective parties as
vill enable them in conjunction with the other information
1ssembled by them, to report recommendations to the court
‘especting the most cconomieal and beneficial use and dis-
ribution of the waters of said stream.”’
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That thereafier, and pursuant to suid order of the court,
the State Ingincer of the State of Utauh and the Commis-
sioner of Reclamation of the Stale of Idaho appointed ono
George A. Lawrence as assistant engineer during the irriga-
tion season of 1933.

Mpr. Lawrence made a detailed report of the work done by
bim, including the following:

{a) An actual survey of the lands in the upper division
and in the lower division, which were irrigated during the
scason, and also all of the irrigated lands in each division
which were not irrigated during the scason of 1933, together
with a complete classification of the kind of crops grown on
each tract. By his actual survey there were irrigated in
the upper division during the year 1933, 843.8 acves, and in
the lower division 1,120 acres. With respect to channel con-
ditions Mr. Lawrence said:

““As Clear Creek emerges from the mouth of Clear Creck
Canyon there are three couvses that the water has taken 'in
the past years. These courses are shown on Plate 5 and are
called the Fust Channel, Middle Channel, and the West Chan-
nel, respectively. As far down as the lane near the middle of
Scction 36 these channels are quite thickly covered with a
growth of willows and birch trees along the banks and even in
the chiannel proper.

“Farther down the channels there is very little vegetation
along the creck beds except snge brush, until near and just
below the Utah-TIdaho line, where there are bunches of willows
and wild rose bushes along and in the channels. The willows
and brash are not quite as thick and numerous as those men-
Lioned as being along the chuunels just below the mouth of
the canyon.

““In Idaho the channels ave devoid of willows until they
enter the meadow lands where the underground water has
encouraged their growth. * * *7,

“In an attempt to eliminate so many channels in Utah, the
Fast Channel was cleaned as much as possible in the time
available. The Idaho users decided to eliminate the old creek
chaunel in Idaho as far down as the north end of the Pierco
tract, shown on Plate 6. In order to do this the channel
known as the Blackenbury Ditch was enlarged, with the idea
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VAR

That the said trlbutaries of Reft River above named and set
out,subject to the limitations mentioned as to Clear Creek and Almo
Creek, tozether with the waters of oertain springs arising in the bed
or Raft River and adjacent thereto,constitute the water suwply of said
Raft River,and that any and all anpropriesticns made and water diverted
‘from said creeks and springs heretofore mentioned constitute en
eopropriation end diversicon from Reft River and serve to deplete the
flow thereof and interfere vith and diminish the supply of water
" avaflable for diversion and beneficiel avnlication by those varties
owning land irrigeted from said Raft River by means of diversions
mede directly from Raft River,and therefore,all diversions mades from
~ach,any and all of said tritutsry streams, with the excention of Almo
Creek and the limitation uvon Clear Creek, ere hereby ordered,adjidged
and decreed to be diversions made from the wrters of Raft River, and
the naming of the streams from which said diversicns are made in this
decree shall be construed only as fixing the point of diversions,and
not as conferring an independent water riesht from the stream mentioned,
hut that such water rights shall be deemed & water richt from Raft
River os of the priority named and inferior onl; to all priorities
on Raft River and superior to junior priorities of said stream.

XVII.

IT IS FURTHER ORDERED,ADJUDGED ARD DECRZED that the use of the
waters of,or to be diverted from Clear Creek,or its tributarics are
separete and distinct from and are not inferior and subject to any
right herein decreed to the use of the waters of,or to be diverted
from Raft River and its said tributaries,and that nothing in this
decree contained shall be construed to alter,change or modify the
rights of the users of water of or diverted from Clear Creek under the
terms of the decres rendered by this court in the case of Albion,

Idaho Land Company vs.Settlers Land % Water Company,et al,but thet
the rights thereir granted are hereinafter expressly confirmed.

XVIIT,

IT IS FURTHRR ORDERED,ADJUDGED AND DZCREED That all of the lands
mentioned,described ard set out in *his decree are semi-erid in
character and without irrigation are incapable of nroducirpmg ordinary
aericultural crons;that the duty of water for the irrigation of seid
land is hereby estanlished and fixed at one-fifieth (l/SOth) of a
second foot ver acre;and that,notwirhstanding the fact that in sone
instences lands herrinafter describ.:d have decreed water rights of
different nriorities, the maximum amount which may be diverted by any
appronriator at any one time under ~ny nand all of the priorities
hereine”ter set out siell be,and is hereby,limited to one-féftieth

(1/50th) of & second foot of water mper acre for the lend described

In this decrere,and that the use of the water herein mentioned is

limited ond confined to the land described in this decree.and that ,

nt £ll times when the water hereby iecreed 1s not veing actuelly used -

4o v Lund to which the same is hereby decreed, the satd water nust
*oopereottot o to Tleow down the ctream for the benefit of Junior
BPPropriuLirs,
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11l.

Thatat the date of the filing of the complaint,end lis pendens
herein, the defendant,Pacific Land & Vater Company, was a defunct
cornoration of the State of Utah.That the directors thereof were
E.C.Edwards,C.N.Strevel,H.A.LaFount,'lalter F.Druehl,George F.Wassom
and W.B.Outkelt,who were at said time the statutory trustees of the

-said defunct corporation.

111.

That the Almo Water Comnany,at the time of the filing of the
complaint and lis vendenes herein was & corporation duly organized
a'd existing under and by virtue of the laws of the State of Idaho,
having its principal place of business at Almo,Cassia Ccunty,Idaho.

o _ Iv.
That the defendant,Settlers Land & Water Comnany,was at the

time of the filing of the complaint endlis vnendens herein,a corvora-
tion duly organized and existing urnder and by virtue of the laws

~f the State of Idaho,having its pri:cipal place of business at Naf,
Cassia County,Idaho, but at said time sald corporation had become
and was dormant for faillure to comply with the revenue laws of the ¢
State of Idaho,and that Robert E,Williams,Fred A.Martin,Oscar S, if\\\
Joberg,Josenh Torrensen and John Spaulding,citizens and residents N
of the State of Idenc,and former directors thereof)md become and
were at said time the statutory trustees thereof.

G,

v.

That the defendant,Ceorge Creek Irrigation Company,is a
corporation duly orgaenized and existing under the laws of the Strte

of Utah.
vI.

That the defendant,International Mortgage Bani,is a corporation
organized and existing under and by virtue of the laws of the Stete .
of Veshington,having its principal place of business at SpoXkane,
Washington.

ViI.

That the Zzfendant,North American Mortgage Company,is a corpora-
tion duly organized end existing under and by virtue of the laws of
the Kingdom of Holland,having its principal vplace of bufiness in .
the United States of Aﬂerica&at Spokang.“eshingt n,“"

5 R
, R VIII. i ‘

dent,Yetional Copper Benk is = national banqug'

That the defen
a=soclatl -n,organiz:l n“i existing under the laws of Congress of the
nthed Zontes raleting to benks and hanking,heving i{ts princival »lace
ot tusiness ot Talt lake, Uteh,

IX.

That the defendant,Valker Brothers Renk 1is a banking corboration
orrrnized and existing under and by virtue of the laws of the State of
Utah.with its princépal place of business at Salt lake ,Utah,




Page 135 shows that the l-wer users claimed that one good irrigation
would keep their crops alive., On pages 171-172 it tells us that two things
wvere derived from the 830-1120 acre ratio. 43% of the land irrigat=d is in
ithe upper division aud 57%is in the lower divicion, therefore the high water
is divided 43-57%. An application of eix inches of water in the lower
division is necesary to keep crops alive, s~ for 1120 acres it requires
560 acre feet. These two facts are put into the Johnson decree. When the
creek rises to 20cfs, all of the water goes to the lower division and is
us2d to keep crops alive on the 1120 acres. :

Page 138 telis us tiat in 1933 the creek run up to 120cfs during the
vpeak flow. Even if the creek has more than the amount of the decrees it
still zoes to the same ground. Due to conveyance lorses it is necesary to
comtine streams and trade them from place t~ place as described on vnares
171,173,180,181,and 154+ This policy of trading water and combining streams
w2s set forth by the Commissioner of Reclamatinon in Idaho and is necersary

et the best use of the water in the short time that it goes to the Idaho
This policy has been followed since that time and is the bagis of
s policy of taking all of their water to the lower place when the
firet goes to Idaho, When the water goes to Idaho, they put 211 of it
1 <2e Kelso tract which is one of the earliest rights on the crecek with a

Cy
[ I I o )
1+
V]
'Y«
M

PO

prizcrity date of 1881, After they get that ground watered once, then they
zay use it on the upper or lower vlace, following the order given in_ the
"Copinion" on page 197.

Fage 177 tells us that "as s7on ac the stream exceede 20 sec. ft. tle
lover users should be given one water apnlication reqiiring 560 acre feet.
At t-is stage, the lower users will have just comvleted one gnod application
0 wzter so the creek flow should be divided between the upper and 1 -wer
divisions in proportion to acreage irrigated,(43%-57%)". =age 187 tells us
t7e 537% ie measured at the Idaho weir.

Trey started out with the policy that when the creek is split 43-57, the
first 100cfs should go to the rights prior to 1903, but page 143 shows tley
cecided that was not necesary and that policy was not put into ihe decree.
Cn pzge 1€3 the policy was changed so that all the flow above a full decree
"szozld be proportioned between all the users in proportion to their resnective
rigzis™, This policy has been followed since that time. The tyred vnage that
s stapled to Guy Sundberg's explcnation is based on th 't pnlicy.

I nave attached a copy of a memorandum which hae the vercentages in the
zpper division which was apvarently given to you by Mont Camnbell. Thie is
accurate and eshows how the water is divided when there ie more that a fall
decree 1in the upper division. The assum~tion made in the first veragraoh ~f
i-e gecnd nage is probatly not true. ~
W-en tre creek goes on turns ar discursed in your memorandum, the turn

oK)

ecrneiule is based on the decree which war in effect =t t:e time Naf Irrication
Cc. was formed in 1911. The decree by judge Hart is found on nages 117-120.
Zefore Jnly 1, the defendants, each of whom h ¢ 160 acres, "ad 102 iaches
ezreed to each of them. John Naf h-d the priority right and Caurtell and
Bacer, a partnership, had a right which kind of shored it's -riority with
ize Pyan right. Each of these tree rights had 100 inchees before July first.
Af-er July first, Half of the creek was turncd down to Sweetzer and Pierce,
®n> c®n.d what is now the Lower Division of Clear Creek. The other half »f
ine eiream was taken in turns in an eight day rotation. John Naf had it for
four days, then Campbtell and Baker took two days, then Ryan took two days.
Xaf Irrigation Co. was formed in 1911 ‘ared on the Naf right, the Camnbell
ana arxer right, and the Ryan right. Before July 1, J.B. Broun was given 33%
cf tie company stock for the Naf right, and after July 1, he had 50% of the
stocx

for the 4 days out of 8 which was decreed to Naf in the Hart decrece.
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MEMORANDUM | ] L. £&: 24-Aug-1994 y‘
9

e 2%

et

SUBJECT: Field Visit to Clear creek & Discussions with Watermaster

"l

ROM: Allen Merritt

T0: Norm Young, Dave Shaw

on Aug 22, 1994 Frank Hitchcock” and I met with Vern Kempton the Clear
~reek Watermaster. Also at the meeting was Larry Kempton, Vern's
sather and Mont Campbell, Secretary of the Naff Irrigation Co.

We met at Vern's residence in Utah in the Clear Creek drainage. Prior
o the meeting Frank and/or Frank had reviewed all the Idaho Clear
creek claims for the various parties in Idaho. I had alsc had an
opportunity to become familiar with the Naff Decree which directs the
splitting of the water between Utah & Idaho.

2t the meeting I explained that our purpose of meeting was to aid us in
urnderstanding how water was delivered from Clear Creek so that we can
utilize this in reviewing the SRBA Claims filed by the Idaho waterusers
and also to gain information which may be used to resolve the dispute
between Sessions & Jones. :

They exp-ained that Vern was relatively new to the job of watermaster
on the creek. A Mr. Sundgren (maybe Sundberg) had been watermaster for
aimost 30 years but he had died two years ago. I asked Vern to explain
how he measured the water and how he determines when to turn the water
~etween Utan & Idaho. Vern indicated that the gauge specified in the
viaff decree was washed cut years ago and that he measures the water
<nru the Utah users' Cipolletti Weirs (Company Weirs) and when they add
up to more than 20 cfs Idaho gets turned water. He indicated that
Idaho then gets water until the water drops back to 17 cfs measured at
~ne Idaho Weir (The weir on Ray Jones' Naff Ranch). I asked if any
-daho Water is diverted in Utah and he said no. He said all of Jones'
<ater diverted in Utah was part of the Utah division. He indicated
~wat all the water he delivers goes thru (Company Weirs). I asked if
<hey had historical records for the delivery and he. showed us how the
<ater was turned this year. (We copied this info) They indicated that
sundgren had all the records and some were lost in a fire and the |
c<hers if any were with Mrs. sundgren.

we discussed with Mont what Idaho users had filed claims in the SRBA
and we discovered that some users have not claimed what the watermaster
cver the years has delivered. Ve noted in the copy of the decree what
-ights have not been claimed. Two of note include a right for Holmgren
.prcbabliy just missed) and then the water for around the Naff Store

. Fredericksen) which was not claimed. They indicated that the Gunnell
-ights had not been used focr 30 years and if Stewart (new owner) filed
clains they wanted to object. We explained that people coculd file late
claims and we really couldn't stop them. -

we also discussed with Mont how the Utah Division water was split up.
=e indicated that in Utah the rights are mixed between privately held
=nd Naff Irrigation Company rights. He allowed us to copy how this is
split up which I have reduced to the attached spreadsheet. In essence
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MEMORANDUM D. 2A: 24-Aug-1994

the Company has two types of stock delivery depending on the time of

year. These two types of stock were created in an effort to compensate

delivery of lower flows down the loosing creek to the lower user (Ray
Jones). It is my understanding that the creek is rotated based on the
% of the whole creek. -

puring our discussion I expressed my’ concern that the water measurement
ljocations now used for determining when to turn water to Idaho may be
shorting Idaho's time with water since the measurements are made
downstream from the decreed gauge site on a stream with~acknow1edged
large losses. After our meeting we visited the site of the USGS gage
and it was found to be washed out. iWe also visited the (Company weir)
approx. 300' downstream of the old 5GS gauge which has a channel
opening of 11' wide and they discussed the possibility of somehow
rodifying this structure to enable measurements.being‘taken at this
jocation. It appears to me that measurement as close to the old gauge
site should be encouraged or required to fulfill the .intent of the
decree. I do not believe that shifting the site. down'300' would make
zuch difference. I suggested that tney jook into maybe a ramped weir
and suggested they contact the Dept .of Agri Research Center or U of 1

-0 find out more information. They .talked more along the lines of

- puilding a bozrd to form a Ccipolletti weir on the concrete structure.

T encouraged them to start to measure near the old USGS as close as
possible to ke fair.
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ARTICLES QF INCORPORATICN

Of The

NAF IRRIGATION COMPANY,
eapQg==
KNOW ALL MEN BY THESE FRESENTS: That we, the undersigned, a majority of
whom are residents of the State of Utah, do hereby associate ourselves together
for the purpose of forming a corporation under the laws of the State of Utah and
for that purpose do adopt the following charter and Articles of Agreement, to-witt

1.
RAME OF CORPORATION.

The name of this oorporation shall bo the NAY IRRIGATION GOHPAII.A

IX.
MHERE ORQANIZED .

This corparation is organised at Maf, Bax Elder County, State of Utah.

- 111,
: ~LIME OF DURATION,
This eorporation shall eontinue in existonce for the period of orr hundred

years,

IV,
PUBSUIT AND BUSINESG,

The business and pursult of this corporation shall be to own, develop and
operate the property, privileges and rights hereinafter described amd referred
toj} and to acquire, own, hold, lease, bu;r,.ull and regulate, control and dispose
of water for irrigation, oculinary, household and stock watering purposes;

To comdtruot, conduct, own, hold, lrase, buy, sell, maintain and operste
water ditches, canals, reservoirs, artesian wells, and all other instrumentalities
for the storage, distribution, control and use of water for all useful purposes;

And the corporation may aoquire, lease, own, hold, asell and dispose of all
such real and personal property as may be necessary or convenient to to ocarry into
offect or accomplish the purposes of thia corporation,

Ard in general this corporation shall have cower to do all things that &
natural persoan might, ocould or would do for the purpose of carrying on the pursuit
and business hereim mentiocned amd for the benefit and developasnt of the sams,

The waters belonging to this corporation shall be delivered axalusively to
stookholders, snd shall be distributed to the persons entitled thereto at the point
of intarseotica of stockholders ditohes vith the natural channel of Clear Creek, Box
Klder County, Utah. B

{ : , Y.
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The place of the general business of the corporation ie Haf, Bax Elder County,
State of Utah, .
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Vi.

GAPIIOL SIE-

The amount of the capital stock of .13 corrovation shall bo ten shounand (210,00().00)

Dollars) whioh shall ccnaist of Three Thousand Five Hundred shares or Olasn A" atock

of the par value of One (£1.00) Dollar per share, and 5ix Thousand Five Hundred s .ares

of Class ep® stock of the per value of one (§1.00) Dcllar per share.

The stookholders owning class npA" gtock ghall be entitled to all of the water be~

longing %o the oorporation erom and 1noluding the lst. qay of July until the 1st, day’

of March of each and every Yoar.

The stookholders ‘owning class wpn atock ehall be entitled to all of the water be”

Jonging vo the corporation from and including the 1s% day of March until and including

the last day of June of each and every year. In all other respects the two classes of

gtook shall be equal,y and the privileges, somitions and burdens atmohing to one olass

shall attach %o the other olass.
. ) viI.

The following are the names of the {ncorporators and their places of residenoe,

{th the amount of stodk and olass of sbock each party has gubsoribed?

sogether ¥
AR . RESIDENCE AMOUNT OF gTock SUBSCRIBED IR SHARRES
J, B, Prown Naf, Utah 1000 1500
Heleman Campbell " " 378 1125
- ¥illiam Fyatt Yellsville, " . 250 750
James Ca Naf, " 187 563
py~Homphon " "
Py-Re-Konpter " "
h-h-m\*a " "
!rvim-_ou-pbd‘l " "
Ye)ter Canpbell . n 187 563
vIil.

D U CATLO!

The number and kind of officers of the corporation 189 A Board of thres directc

a President, 8 Vioe-?resident, a Secretary and Treagurer} thelr qualification shall :

to own 8t Jeast five ghares of either olass of the capital atock of the corporation

their terma of offloce ghall be for ons year and until their successors ghall be elsc
ard qualified. The Board of directors shall be elected at the anmal meeting of the
atookxholders. The president and Vicr?residont shall be olacted by the Board of D1
from aROTE thelr own memberse The Secretary and Treasurer shall be elacted by the

of Direotors and he may oF say not be a mOmber of the Beard. Ay offLoer may resiy
offios by giving the Board of pirectors thirty days written notioe shereof, but W
_my be acospted upon shorter notioe. Any officer exoepting director, pay be remo

cause by 8 vole of two-thirds of the Board of pireotorse

T R L . . .
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Evory offcer of this corporation nhall qualify as required by l1aw within thirty

days after his election or appointment and in the event of a failurs to so qualify the

Board of Directors may declare the office vacant, The Board of Directors may by appoint~

ment, £111 any vaoancy that may occur by resignation or othernise,

I,
. OFFICERS FOR FIRST YEAR,
" Tha names of the officers to serve until the first electlion aret

William Myatt President and Director.

J. B. Brown Vioo=President and Director

Heleman Campbell Secrstary and Treasurer & Director

: Director,

xl

That a majority of the Board of Directors shall be necessary to form a quorum and
be authorised to transaot the buainess and exercise the corporate powers of the corpora-

tion, The Bouﬂ of Directors shall enact by-laws regulating the business of the corpora-

" tion, .
o

i .‘i xI,

That the anmal mieting of the stockholdars of the corporation shall bte held on the
first Monday of Februsry in each year at Two o'clock p.m. at the affice of the corpora~
tion in Naf, Bax Elder County, Utah, for the élootion of directors, the hearing of reports
of the offioers of the business transaoted during the preceding year ending December 3lst.
and the transaotion of such other busineas as shalllawfully come befors it. The direotors
shall be eleated by ballot and tho perason recoivir;g s majority of the votes cast at such
meeting, shall be held and deolared to be elected. E_f_ch gtookholder shall be entitled to
as many votes as he holds shares of either olass of the oapital stock and representation
by proxy duly appointed in writing and filed with the Secretary of the meeting prior %o

the oounting of the vote, ahall be allowed at all mesetings of the stockholders, either

general or special, ..

X1I.
The private projerty of the stockholders of the corporation shall not be liable for
its obligations, |
’ X1z,
Notice of all special stockholders' meetings shall be given by malling, with the
poqtage prepaid, a notice theréof at least ®n days before the date of meeting to each
. .tpckhold.r at his Post Office address as shown by the books of the corporation, which
‘mw“ shall state the time, place and objeot of the mesting. Special meetings of the
: t.pckholdou may be oalled et any time and for nmj purpose relative to the busireas of
tho oorporation by the President or Vico-Prosidont and any three directors of by stock-
holdorl representing at least one-third oi‘ olthar olass of the ocutstanding capital stobk

of the ocorporation.




Kotioe of the anmual meotine of the stockholders shall be given in like manner
as notioce of speoial stookholders! meuvting, exoept that the notice of tho nnnuul meeting
need not specify the object of the meeting, axcept to state that 1t is an annual meeling.
‘ X,
o The capital aiock of the ocorporation shall be assessable for the purpose of paying
the exporse of maintaining, operating and irproving the property of the corporation, ‘
. o
,Six Thousand Five Hundred shares of the capital stook of this oorporatioi is fully
‘paid for tw the trllufor.to this acrporation of the following propertyj consisting of
water rights in clear. Creek, situated in Bax %lder County, Utah, near Naf, Ut_.ah, s and
this corporation mccepts the said water rights in full payment oi' the said ocapital stoock,
and the incorparators whose names are hereinmafter subsoribed hereby grant, bargain and
sell out all of their right, title and interest in and to the following desoribed pro- '
| perty to the sald oorporation, The. said property hereinDefore mentioned is deacribed
. as follows, to~witl All of the right, title and intereat owned or possessed by the
persons whose names are subsoribed to these Articles of Incorporation in and to the waters
of Clear Creek in Box Elder County, State of Utah, |
IN WITNESS WHERECF, the above named incorporators have hereunto set and subscribed

William Tyatt

. J. B, Brown
Heoleman Campbell
VWalter Campbell
James A, Campbell

STATE @ UTAH, ;
County of Cache ) 98¢

William Tyatt, being first duly sworn, deposes and saysy That he is one of the incor=
porators of the NAF IRHIGATION COMPANY, and onme of the signers of the foregoing articles of
incorporationj that it 1a his bona fide intention and the bona fide intention of the other
inocrporators and of the said corporution to commence and ocarry on the businesa mentioned
1n sald agreement; that he verily believes that each party to said Agreement. is able to pay
and viil pay the amount of stock subscribed for by him; that at least ten per cent of the
stook subscribed by each stockholder and not less than ten per cent of the capital stock of
the aorporation has been paid in Ly the property taken by the corperation of the several
stookholders mentioned; that the undersigned is acquainted with said property and that it
1.; r'ouombly worth the amount in cash for which it was accepted by said corporation, to-wit,
th‘ m of six thousand five hundred (£6,500,00) Dollara.

William Vyatt

Subacribed and sworn to before me this 29th day of mgust, A. D., 1911,

Horece G, Nebeker, Notary Public
(Notary Public Seal) My Commission expires Jan 5th, 1915




. County of Cassia, )

‘and the bona fide intention of the other incorporators and of the ¢ .d coricration to com

]
|

)

ounty of Cassia, ) B8¢
Heleman Campbell and J, . brovn being first duly sworn, cach for nimsell deposes

and sayst That he is one of thu incor: oraters of the NAF IIuIBATION CUMPANY, and one of

the signers of the foregoing Articles of Incervoraticng that it is his bona fide intenticn

pence and carry on the business mentioned n said agreementf;that he verily believes that

each party to said agreement is able to pay ard will pay the amount of atook subscribed for
by him, That at ‘least ten per gent of the atook subscribed by each stockholder and not

less than ten per oent of the capital stock of the corporation has been paid in by the

property taken by the corporation of the several stockholders mentionedj that the under-
signed are acquainted with sald property and that it is réaaomblv worth the amount in
oash for which it was accepted by the said corporation, to-witi the sum of Six thousand
ﬂ.vo hundred Dollars ($6500.00) Dollars,
' lloioman Campbell

Jo By Brown

Subscribed and sworn to before me this 5th day of September, A. D., 1911,
W. R, Stevens, Notary Public.

(Notary Public Seal)
My ocommission espiress Jan 5th, 19

STATE OF IDAHO, )
t SS.

. *~-

¥illiam Wyatt, Heleman Cauxpbell and J, «B. Brown, each fo~ himgself being first duly
sworn on cath deposes and sayst I am one of the Directors of the NAF IRRIGATION ceup»\n;
a corporation, and I will discharge the duties of such o!i'i’ice to the best of my judgment;
I will not do nor comeent to the dcing of emwy ratter or ﬁ#ing relating to the business
of said corporation v!ith ;;ntent to defruud any st;pokhplder or any creditor of the corpora~

tion or the public.
. y V1lliam Vyatt
XXX o He_leman'Campbell
J. B, Brown
Subsoribed and sworn to before me this 5th day of September, A. D., 1911,
W, R. Stevens, Notary Publio

 (Botary Publio Seal)
P My commission expires Jan 5th 1915

-
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KL ANRIDMENT TO ARTIOLES OF INOGRPORATION CF MAP LMRIGATION OONPANY.

[

THIS IS TO dmrm, That on the 15th day of August A. D. 1912, at a
-nzx;. of the stockholders of Naf Irrigation Company, duly and regularly called
for the purpose of making amendments to the artioles of indorporation of said
oonpary, the artioles of {ncorporation of said oompany were zmended in the
following particulars, te-wit:
Artiole Pour (L) was amended by adding the followingi "All water used
North of the old stage orossing on Clear Creek shall bs measured to stockholdere
" at said stage crouing,' and all loss of water by seepage or evaporation Berth
of said point shall be sustained by persons using water North of said point.
For the purpose of determining the quantity of water that stoclkholders are enti~
tled %o, where the water is used North of said crossing, the amount of water flow-
ing at said crossing shall be deemed to be delivered to stockholders the sane as
if 1% vere actually delivered at the poinmt of intersection of stookholdera! ditsches
with the mein channel of Clear Creek."
%o do further certify that the saild corporation has issued to the stook
‘holders therein six thousand five nundred (6,500) shares of capital stock, and < -
that the amendment to the articles of inoorporation aforesaid was passed by a
vote representing all of the said outstanding capital stock, ho-wis, by a vote
‘17 of iz thousand five hundred (6,506) sharea of the capital stcak, emd thet all. &f

=

4he stookholders of said oorponuon.votcd in favor of such amendment,
il WITAESS WHERECQW, the president and seoretary of said oorporation
* nave signed this certificate, and this anendment, this 15th day of Angush A.D. 1912,

William Wyatt
President,

Heleman Campdell
Secretary

atts USRI TIETY o PTR
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NAF ITRRTITGCATION COMPANY,

SRCTION 1. THE PRYSIDENT. The President shall preside over nll

maatings of ths board of directors, nnd of the stockh-ldars. 'In casas of

the absonoe of tha pronidont nnd vice-preaidant from any mneting of the
diregtors or of the stookholders, tha mnating shall élact a president pro
team, who shall perforn the dﬁglea of president nt such meeting, .

The presidant may'oull neetings of the directors whenever he may think
1t neocessary upon such nctiece an he ney deem reasonahle.

Ra shnll nign as preasident all such contracts, certificates of stock
and othor irstrumants in writing as shall havs hoen rirst approved by the
béard‘or directors, and he shall causs the corperate azal tn be affixsad
to alltlnstrumenta raquirqd by lax to be undar sael.

S:CTION TH® SYCHTTARY., It shall be th: 4uty of the secratary to
koop a record of the procendings of the beard of directors and of the etook~
holdor'; he shall oer & book of lank cartifieate: of stock, fill up a:.d
counteraign all certificatos oi stock i7sued, and make tho corrisponding
antr!eé_in thn margin of such book on th~ issuanco of the suze.

) -fhn secratary shall keep a propar transfer book and stock ledger in
dobit end credit form showing the number or shares ipsuad to and transferrad

by clchActookholdor. tha date of such {83uance and transfar und by ar? to

P

wioa tqpnsrorrod.
RN

Tﬁe socr~tary shell diachargs such other duties aa ray be prescribed

-

by the Eburd of dirnctors and also such other dutiss as are prescribed by
the bonré of directora an1 also guch other duties an are preqcrlbod by
thage hy-lnwa.

SECTI'N 3. THY TUEAJURER. It shall b the duty of the tremsursr o
receive and receipt for all moneys paid to ths ccrvoration, =nd he shall
dlaburlo the fundn of th~ corporation upon the orders signed by the president

and countoralgnnd by the gacratary.

Tha treﬂaurqr shall furnish guch stataments anrd perforr guch otl.ar duties
a9 may ba raquired by tha board of Jirators.
SEC?ION L+ AGENT3S AND FMPLOYTES. All =pente and employees shall be

appointed by th~ board of directors and shall be romoved at the pleasure of

&




ficate shall be sigoe

-d=

411 officars, nsents and ennloynes of the

the boarvd. Th» compenantion of

corporation shall be mao fixed by tie bourd of direntors.
SEICTION 5. 3TOCK CEPTIFICATF3. * 8Stock cartificatos aball be of such

irectors shall prescribe, and sach certi-

form and device as the pboard of d

d by tha preaident and countersigned hy the secretary

and have She corporate genl attached; each cartificate shall express on its

tke number of shares for which, and the

face the pumbhar, date o* issuaencs,

nape of the person to whom issumsd.

SMCTION 6. TRARSFTR OF STOCK. Shares of stock may be tronsferred

at any time by the holders thereof, or by attornay legwlly conntituted or

by the logul reprez-ntatives of the holders, by ondorzement on the certificate

of stock; RO trarsfer shall affect the right of the corporution to treat the
holder of record ag the holder in [fuct, for the purpnan of votin, nnt re-

ceivirg dividends until such trensfer {5 made upon the boo. s of th~ corpora-

tion, or a new cartiiicate is {agyed 1o the parson to whom it hns been

tvanaferred. Tho cgrtificnte t*at has been transferred shall be gurren lored

to the pecrotary erd by him cancelled befnre s now ons in insued, and the

secretary shnll proserve tha certificule 80 cancellnd as 8 voucter, In case

of the loss or destruction of a stock certificate n Juplicnte t' ornof’ may

be 1nnued provided e sufficient indeanity bord apainat loss OT danegu Lo the

gorporation by raason of tha finling of such joat certiflcate bn first ap-

proved by th- poard of direct..: und filed with tha agcrotary.

3sCTION7. MELTINGS OF TIi: BOARD OF DINHSTORS, The Roard of Directors

f tha corporation shall raquira; roetings

shall most as often as the buainess 0

of the board nny bo called by the prosident or by any two di{rectors upon

such notico a3 ha or thoy may deam rengsonable, Such notice may be either

oral or written.

3FCTION 8. MWETINGD or STOCKHOLDYRS. Tha board of diractors mey

call meetings ol th» atockholdrra whanavaer thay desem i1 nacas’sATY. Notice

of meetings of tho stockholdars, whetho™ reguler annunl mastings or gpecial

meetings shall be given by tho secretery by written notice deliverasd to each

stockhol -er parsonally or mailed to him postese prepeid at least ter days

prior to the day appointed for auch maeting. Such notice shall stnte th:

time and place when and where th: ~eeting will be held. Any meeting of the

D ey
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.the Qudy of..the watormaster 10 surn water to the Qioqkboldqrq_gu g;ngggqg

pobe

«3-

o : . ‘

atookholdars Ay ha nd journed srom dny to day until all huziness before 1t * .
sﬁall be disposed of'.

SRCTION 9. WATTRMASTER . The board of directors ghall appoint & water-

master whenever th~ board deens {t necessary tor the orderly distribution

of the water, OT the protection of the company's interasts. It shall bs ;

of intersection of gtockholdera' aitcohes with the natursl ghannel of Clear
érsok.

SECTION 10, MAIN CHANNEL AND pITCHES, The Bosrd of Directors shall
make proper arrangenants for tha repair and maintenance of the maln channel
of Clear Croekx. TNeoh stookholder ghall st his own @xpeonae repair and olean
such ditcten as @&ro ysed in the usa and diatribution of bis yroportionato
share of the -itnr of tha Company.

grCTION 11, WATRR, All water used North of the old stage crpreing
on Cleur Creek shall be monsursd At that point, and all loss DY seepage Or
ov-porggion Korth of thet point aball bo_lnysntnod by the papbion-uaing
water on land North of eaid erossing, vu}.wa’or lyel{ bp dgl;vornd s0 stook-
holdora at the point of»intornection of their ditches with the natural )
channel and {t shall be the Aduty of the board Of Directors to prevent
unlawful divoroions or interfarsnce with tho watar 80 long as it flows in
the Main avanne!, And until 1t 1s Aiverted by the stockholders, ar.d until
1t reaci nd tha point of diversiorn In atockholdara’ ditchsn,. Each-ntock-
holder shall construct nt-his o%n axnansae N hrad gnta OT wnir at the point of
{nterscction or dty--rting channal with the natural channel of. Cla~r reex,
such weira to ha constrictad in accordancs with the plans snd specif&cntlonl
adopted Dy the poard of directors, a-d no weter srall be delivered tO stock-
holders who fail to comply witr tris by-law.

Passed by the stockholders of Na? Irrigation Company, ©O the 15th day

of August, 1912,
STANTD BY:
WILLIAN *YATT
HIL FMAN CAwPPRFLL
¢ 8. BROMN
“ALTVR CAMPRELL
JAMES A, CANPBELL




The Hart decree vas made by consent of t-e narties without findings ~f
fact or conclusions of law, ignorine tne imvnortant fzact that there were
other people on Clear Crecek who were also uring water. In 121> the decree
of Naf Irrigmtion Co, ves Irvi: Cam-bell was given by judge Christensen,
wiicn includes all »f tue Utan water ucers. The Christen~en decree cb
two tirings herides recognizing tie other w .ter users. Each of the 1£0
tracts received 2.66cfs inctead »f 102 inches, and the turn sc ed-:le =
changed so that the creek gnes on turns whe  there is fcfs measured al
North voundary of scction 36, wiich is behind Jenre:'s nouse at Harol:d
Jones' top hendrgate. The turns are based on the earlisct riz-ts inclndin
the rizhts which were not in daf Irrigation Co. The e-rliert richis =~ ¢
a total of 6¢crs were divided into 3LA »n-rts so that;

K]

(@]

presaent owner originnl rignt ~riority cfs= narte
Scofiield Ospital R . z7
Haf Irr. Co. John Maf b .
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camorel ] +Baler

Sunduers 3/5
Camvbell 275 S.J. Rya- 1895 .1 A
Caa bell Eartsoush 1515 ol L
Jensen Ervin Canm-tell 15933 .583 5
Kexpton Levi Cam~bell 1902 L3853 1

The rights before Ervin Canarntell =add up to 5.987, s> the ~orts a.arded

to him were not comvlete. Levi Caarkcll received 1 nart wiich var not hoeed
on vriority. The rest ere awarded at the a-»roximate rate of 60 »arte -er

second foot. Most of the later rights do not receive water when the creek
is on turns.

The Utah judge obviously had no jurirdiction over water z-purtenant %o
ground in Idaho. The decree sweaks of % of the =hrre of ~“"e waters,etc. i=
paragraph 6. This con be understood if we bear in mind t*at t»e Hart decree
gave John Naf t of the stream * of thre time (4 day~ of %) or &+ of
streame.

Paragraph 6 o5f the Christensen decree lenves some ncure~tiin as to w-eter
Joneses water (Naf rigat) is even decreed to Naf Irrigati-n Co. Trhe title
is not quieted, but the defendants etc. are enjoined from setting up clsize
to the water or from interferins with the water reaching Idaho.

‘e tot=sl

A auick 1o0k at Vern's records will show thaet he did =not turn any Naf
Irrigation Co. water to Ray Jones in July, 1995. Jonesies frru ig e tirely
in Tdaho, so tre quection n-.eds in ke resolved as to whetrer I sho:1d e i=

chinrge of arking sure tnot the woter ie delivered to Jonerses,




#1817-22
1M Til'; #ISTRICT CCURT CF THE VIRST JUDICIAL llib”f'x' I

OF THE STATE OF UTAI, IN AND TOR BOX ELDER COuntt

————— asoCoo -
Naf Iffigation .ampany, )
a corporation, . )
Maintiff, )
.
)
-vs- ' DES Lk

— N

Irvin Campbell, ). K. iempton,

Lorin Kempton, a. E. Hartsoush,

and Sophia J. lLiyan, )
)

Defendants.
ooQou

This cause having come on regularly for trial in open court on the
14th day of Aurust, A. 0. 1917, before the llonorable Ceorwechristensen, acting
Judge, sitting without a jury, Mc;srs, nebeker, Thatcher % Bowen appearing as
counsel for the Plainciff, laf Ifri;ation Company, and Thurman, Jedswood &
Irvinc appearing ag attorneys for Irvin Campbell, . R. Kempton, Lorin Kenpton,
and Mhilip Ospital, the last named party having been entered as a defendant by
stipulation duripe che prosress of tha trial, and Ceorse hdlversouw .sq., appearing

as attorney for defendant, 5. L. YHartscugh and sophia |. Wran,
campbell, wire was cniured as o pariy defendant by stipuiavien durire the progress
of the irial.

escimony e walall of ile plalnidll wag Peard Jrom owitressoes irtro-

Sueed ooivs chal f. oard docmentarty evidanee in
reccivec.

Uitnesses on icbalt e the dofnndaﬁus wore aiso calied and sworn and
cxmmines i nela b 0o maid adefennaney \\I'l.\‘l‘il‘l" LG it o s bso coctmentanry
evidence was offerad and received i tieir uwebaif, rogpecuivaty.

ind after cxamiring all the testimony airfered andg recczve: for
and on behalf of the respective rartics, and the sctipulations snnered into between
Lhelsaid partics. and aiter vearint theoarcuments of e respective counsel,
aroresatd. e vourt toor sudd cause urder sanstderaricn, ot avine dulv
considered the law and the evidcnéc, ang being fullv advised in 2 rromises,

)

the court made its Firdines of ¥act and Uonciusiors of law. wiich zre riled

herein in writing, and ordered judement to be cntered in szaid cause in accordance

with said Findines and Jowmclusions:

Huonns




WHEREFORE, it 15 CROERED, ADJUDCED AND DUCRLED, &5 follews:
1, That che parcties nereto, seth plaintiff and i~fendants. are entitled te
the use of all of the waters of Clear crecek and its --inutaries at such times botwEm

the 1st day of July and the 1st day of DNecember, © sectusive. when the flow tharas?

does not exceed six cubic feet per sccond, measured a:.:hc coirc of diversion cof
the Naf Ditch at the North boundary line of Scc tion shirty-six (36), Townsnir
Fifteen {15) North of Range Thirteen (13) West of the 5alt Lake “eridian, ir Uzah,
in the following proportions, to-wit: - Levi T. Campbell is entitled to one-thrse
hundred forey-sixth (1/346) part of the rlow of said stream durinr said mentienec
times; the dcfcndanc-Irvin Campbell isentitled to five-three lLiundred forty-sixzh
(5/346) part thercof; the defendants . R. Kempton, Lorin Kempton and Philip
Ospital, are entitled to thirty-three hundred forty-sixth (30/346) part thercel;
the defendant AL K. llartsough is entitled to four-three hundred forty-sixty
(4/346) part thereorl, the defendant Sophia J. Ryanm, is entitled to six-threce bundres
forty-sixth (6/346) part therecof, and the plainciff, Xaf Irriracion Company is
entitled to thiree hundred-thirce hundred fortv-sixth (300/346) part thereof.

2. The said plaintiff, Naf Irrigation Company ic entitled to divert one-SourI
(1/4) of the proportional part of the stream awarded tc i- through its ditches
leading to the Jands of its stockholders in Idaho, descrited os peing all of ke
Southeast Quarter of Section twenty-scven {27), Township sixteern (16) south cf
Ranec Twencv-seven {27) tast of the oise ‘Meridian. cassia dounty, State of Idahe.

3. That in additien to the rights hercinbefore specitfied, the defendants,

D. K. Kempton, lorin Fempton, and Philip Ospital are entitled zo divert from
Olear creek and conduct through a ditch runnineg ©a and b uhelr 4wellinw nousc

situate near thic banls of said stregm in Jcction 12, Tewnship Jeurteen (14) Norun

W

of Ranwe Phirtcen t13) West or the salt Lake reridian. Dox lder vounty, Utaly,
small strcam ol water, itieh is to be discharsgea back into the natural channzi ef
said Clear Creelc, and to take therefrom surlficiert waters for vheir uses for
strictly culinary purroscs.

4. That durinz all times other than the pericd of time nhercinberer specifies
the parties ierecto are entizled o the use oi “he waters Sr sand Slear Creek. and
its crisutaries. ir the quantities and witn e spiorlTivE L0 iOWL, LO-wWit:

The defendants, . K. Kempton. *arin Kempren and I'Bilip vspital, cne-half

e ms ~me-thiré (12}

. Jroew. with a pricritvy dating trom

1+
[o]
g}
Vi
“
s
:
1
..
1
e
3

(1/2) cuvic toot rer secend, with & or

cubic foot per second diverted frem Italia

4 ~rieritv aTing trom the vear

1200: cne-sixth {1/@) cubic foot ror second.
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The Plaintiff, Naf Irrigation Cowpany, one-third (1/3) cubic fect per
sccond, with a priority datine from the vear 186l; 1L.&G cubic feet rer.secend,
with a priority dating from the year 1883; two-thirds (2/3) cubic foot per seccnd,
with a priority dating from the year 1884; 2.66 cubic feet per sccend, with &
priority dating from tie year 1285, é.SG cubic fcet per second, with a priority
dating from the year 1893; 3.68 cubic'fcet per second, with a priority dating
from the year 1900;

The Defendant, Irvin Campbell 35/66 of a cubic foot per second, with a
priority dating from the ycar 1E93;

The defendancj Levi T. Campbell 23/60 of a cubic foot per second, with a
priority dating from tl:ie yecar 1902.

The defcndanﬁ, A.L. Hartsough, 4/60 cubic foot per second, with a priority
dating from the year 1&85; a 4/60 of a cudbic foot per second, with a priority
dating from the year 1001.

-The defendant, Sophia J. Ryan, 1/10 ot a cubic‘fooc yer second, with 2
pricrity dating frém the year 1885; a l.9 cubic fcot per second, with a priority
dating frem the vear 1901.

5. That thie waters, ard tle richt to the use orf the waters herein decreed
and awarded to the defendants, D. R. Kempton, Lorin fKempton and Philip Ospital.
shall Le used upon and become appurtenant to the lands of the said namcd partics
lying and being in sections vne (1), Two {2) tleven (11), and Tweive {(12), Town-
ship Fourteeu {1d4) North of Range Fourteen (14) West of the 3alt Lake Meridian,
in Box Llder uounty, Utah.

G. The title o1 cach of tle ‘said parties in and to ‘be waters and usc ol the
waters of the said Clear vreek, and ics tributarics is hereby quicted in the pre-
portions and quancitics and accordine to thc dates of priority in this decrec

specified, eoxcept that as to one-fourth (1/4) of the proportiocnate siiare or the

waters of the said sctrcam which was awarded to tic

‘0

ie¢, val lrrigatien

company curing the period uvi time woen it takes a specsiiol srovortionata amount

of the entire stream, and as to 2.66 cuoie fect per sccond rheraef during the
when a specified number of cubic ifeet per second or water i¢ awarded to the said
Naf Irrigation Company, the title of the said plaintiff'js rot gquieted. but the
defendants, and cach of them is hereby enijoined arnd restrained. and they and theirs
employces, SCrvants, arents and successors ip intercsc ave enjeincd and restraines
frow in any manner or wise settine up anv claim te «le sajid warers, and from in
any manner ov wise preventinz the fleow of the same 70 and Srom vie ditches and
divertire works of the said plaintiff ana its stocidoiders, "o ancd upern the Tards

of its stockholders situated in Idaho, and lereinpcrore in rhis decree descritld.




7. pach of the parties hercto is required to censtruct and maintain, at

~is or its’ own proper cost and

his or its point or points of diversion, at
expense, a good and sufficient measuring weir and headeates to crable one charged
with the distribution of the waters liereby awarded ament the said partics, to
measure and to distribute to cach tic amounts and quantitics and vroportions cf
water awarded to him or it respectively, by the terms and provisions of this

decrce.

8. That a commissioner shall be appointed by the Court annually on the
request of either of  the partics hercto, without notice te any other part, to
distribute and apportion the waters of Clear Cfcck amons 'z parties hercto ir
accor&ancc with their rights as defined by this decree, s2id cormissicner to qualiry
by taking oath of office, and by filing a good and sufficient vond in such a sum as
the Court making tlic appointment may direct, and the costs and cxpenses of such
commissioners shall be borne and paid by the parties hereto inproportien to their
respective interest in the watérs so distributed.

{t is furtber Urdcred, Adjudged and Decreed that cach of Ilie parties te this
action shall pay his or her, or its own witrnesscs and that the rlaintiff herein
recover from the defendants its court costs terein expended, cxcepting its witness
fees, whichh said costs are hereby assessed in the sum of $15.2C; the deferndarnts,

D. R. Kempton, lLorin iempton, and Philip Ospital to pay one~fifth (1/5); the defern-
dant Irvin campbell te pay one-rifth (1/3); the defendant Levi T. Campbell =2 ra¥
one-fifth (1/5), the defendant A. . ilartsouch to pay one-fifth. and the defencancz,
Sophia J. Kyan to pay cnme fifth {1/5).

10. And it is iurthor.ordercd, adjudged and decreed. vingt cach and every of he
parties to this action, the plaintiff and the defendants. and each and every of
their servants and empiovees, and their successors in invercst oe. and they and
cach of them are perpetually enjoired and restrained from in sny manner interferisg
with the waters of the said Clear creek, and its tributaries. :::cpcvasthcir rigitts
herein decreed may appear; and cach of said parties, uis, her. or its anments,

counsellors, cmplovees and success>rs in interest are hercby perpetually enjoinec

o e

and restrained from i any manner intertering wEth the rigiits of any other part:
or partics to this action 4s s;id rirrts herein appcar‘in the use of said waters,

or in the use of any dam, rate. conduit, canal, or other works used in the di-
version of any of ;aid.watcrs, except as their rigits are hercin defined and decreed
with respect to the quantaty of water herein allotfad ¥o oach ~i said parties
respectively, ana witl respect To the date of their ssypecvive wnpropriations i

so rar as priority of rishts is Ly tihis DPecree rived: it oveine che intentizsn o0

4=




decree that the rigits ¢t said partics to the use of soid waters snall be
soverned v and accercire ©o tihe prorortiorate .m unts, _wvardeg O alh or the
parties during the season of tlie year when thewhole of the stream is divided ameng

the said parties it ixecd rroporticns. and <ie remain-

ing periods oi tir: azcersing to the zates i T ive sriorzties of the
parties hereto.
Done -at Chamoers this l8th day of X_vember, 191€.

Ceorre christensen
Pepsidine judee.

Filed Nav. Inecram, feruty.




The coansorn decree ir tased on exrerime~tation for 4 yekrs by the Idaho
Comaiscioner of Reclazation znd the Utah State Encineer. Three concerns are
brought up on page 137 of ire court "Oovinion" whic» are the ba-is of the
experimentationg

(1) "The rizht to divert aud uce these waters during the hish w-ter veriod
in the future should he determined hy their divisinn and use in the nast",
The court noints out on vnage 193 that "The <Jemand unon the flow of Clear Creek
exceeds the canacity »f ~he stream". On peges 195-196 it discusses te fact
that the 60cfs and 9500 acres decreed to Setilers La:d a-d Water Cn. is not
a reas -nable decree,

(2) "I think in eauity and good conscilence the water should bte token in
turn by the upper and lower group of setilers based uvon their early ure
and appropriations, and by them used to preserve 2.d keep 2live thelr crovs
as much as possible.” On vpaze 196, "My concern is to evolve 2 nractics® =nlen
by whiclh the vnartiec best entitled to the use of the flow »7 Clear Creek

@

. shall mzke the best usge of it."

(3) "A watermaster of rezsonavle intellirfence---vionld raouire t em to
zive and take on terms and in such & wny ac to nrke the best ure of the flow
of tne water in the stream =2t the moment," "Whet-er it is m-re degiratle in
the use of ihe water to irrigate land & second time ratr-r that to s»nread it
over additisnal land once is a question for tre irrigator to determine for
niucself.” ,

Witrh reference to No.{(1), the only way Sescsion~ could take more water
would be to take it from somebody who has been using it i1 t-e past. The
zround where hils ~ivot ie was never irrigated until 1994 2nd it was not
developsd with water from Clear Creek., I don't sece now Ses~ions could claim
L.3cfs -r 3.2cfs with a —riority date of 1911 for developing 4O acres of new
sround in 1994 ycing water from Round Mountain Creek. The 560 acre feet of
water wren tre creek first goes to Idaho is not set neide for developing
new ground on Round Mountain Ranch. The water when the creek is snlit be-
tween Icaho anc¢ Utah is divided according to the eristing acreage which was
nistorically irrigated and is not really available for nsew approoriation or
nevi development. There is no un-appropriated water in Clear Creek.

(2)The waters of Clear Creek “ave been cet aside for keeping alive the crops
on tire existing lznds, the only way Sessions can develope new zZround is for
somebody to ~top irrig ting their old ground. Jonerses molicy of taking 211
of tieir wnter to the lower place is based oo this decision by the indre ~nd
the mnolicies zet by the Comnisioner of Reclamation dirin- the nert L years,

(3) Zivins and taking and tradinc wster ie 2 »olicy which wnc ordered by
the judre and developr d by the Commic-iyner of Reclamatin: and hae teen
followed by the users of Clear Creek for 65 years. The cour! decig-nted the
wuters of Clear Creek for keepins crops alive first and thea if tre irriget r
- irrigate the ground which does not have cropes nl-nted. Like everyone
else on Clear Creek, Joneses don't have enouch weter to rrow crops on all of
their decreed rround, sc t.ey ove to decide which fro ¢ tn vplant. The lower
vlrce sionds the droith hetter than the =nver nl-ce <o it s ~or~idble to
“Tow crops tiere with one irrigstion, which is all the cronnd in Idrho usaslly
sets, Tre upper volace would nrobably ~~t -rnduce & cron with one irrirztion
zecaure of the gravelly nature of the soil. Joneses have the rigs "t to trade
water with Sescions or Arimo or anyone else who is willing "in order to =et
1. e test use of the water during the short time th-t the water is i Idaho.
Trading water between the upper and lower nlaces is a motter of following
tne court order and the Commissioner of Reclaxation's nolicy and does not
req-ire chungins the place of use or listing 211 of the po<eible nlaces of
use t:a: misght be encountered by trading water.
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SUMMARY
The follow1ng questions need to be resolved before the water season Rtartq.

(1) Does Sessions have a right to the Settlers right?

(2) If he does is it for 4.3cfs,3.2cfs, 40inches for the 4O acres ﬁnder the
pivot, or is it for whatever his ditch will hold whenever there is 4Ocfs
in the creek, regardless of who else might have water rights?

{
ﬁé}:iLJ(B) Does Ray have to make a bigger ditch so that Jeff can take his Settlers .
water9 : ‘

@jﬂ””(4) Should I just let the creek go when there is 40cfs, to anybody that wants
q’z4 it, or should I measure it to the existing water rights?
’ (91 ’ i,/{/(/

?ﬂ (5) snould I deliver water according to the Dietrich decree and the list
A~ gwhich Guy Sundberg used »r should I deliver it to all of the rights in
the Jobe Adams decree, including 9600 acres listed under the Settlers
right and the other rights which have not been recognized for 65 years?

. ($) Will Ray use his share of the 560 acre feet to keep crops alive like
& Judge Johnson and the Commiscioner »>f Reclamation have ordered, or will
O % the 560 acre feet be used to develope new land and water creasted wheat
~ on the upper place?

7) Do the water users on Clear Creek still have the right to put streame
Aﬁ together and trade water, or are we going to put each little stream in
a separate ditch this year?

4‘ (8) Do Joneses have to run their upper place water out the West side of the
creek?

A (9) Is it my duty to see that Ray's Naf Irrlgatlon Co. water is delivered
Ay’ | - to Idaho, or should we just hope that Kemptons let it go?

;»' iIO)Wlthout an automatic mearuring device the only way I could tell if the
PR proper amount of water is going to Idaho would te to measure every
6%”) L“ﬂ stream in Utah. In my exverience Vern Kempton has not told the truth when
,5LAX’ - we have asked him how much water is in the creek. Wht should I do?

going to kill me or otherwise get rid .of me if I interfere with their
& new water rights or try to measure the water, They, along with Bescions
{W are continually waiving phony court orders in my face saying that I can
not measure the water. Is there any way to get protection from them?

/ ﬁ<(11)Larry Kempton, Mont Campbell, Steve Scoffield keep saylng they are

These problems and others, possibly, need to be resolved before the
water season beglns, and will nrobably require an order from the court to

resolve them.

DAVE SUNDBERG
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waler carlier by reason of the character of the soil and the
nelliods used and as 2 matter of practical effcet under the
division as reconunended by the comniissioners they would
got that water anyway hefore there would he any available for
the lower users and in quantity <ulticient to give the Jands one
irrigation and then Jeave an amount to give the lower lands
where condilions are different, the hay land where the method
is just flooding, and appeared Lo us from the practical experi-
ence we have lad there to be the most effective and most elli-
ciont, use of the water. On the rising stage we have recon-
mended al the upper users have all lhe walers of the
stremm unlil it veaches i flow of 90 second feel al the U S
G. S. station. We arrvive at this by experiment since We find
that when there is fess (han 20 secoud feet it would not go down
to the lowor section in quantities to do any good or to be an
cconamical use of the water.

With respeet to the 1878 right of Qspilal and the April 1,
1881, rizht of Naf [rrigation Company they are out of a
small stream and do not really come into the picture at ol
1t is negligable in quantity and we have disregarded it. I
think the recommendation contained in our report is wn
cquitable one. 1 think a mensuring slation equipped with an
automatic measuring deviee should be justalled at approxi-
mately the point of the old U. 8. G. 8. gauging station heeause
I (o not sce how the water can be properly distributed with-
out it. The stream is o finshy one, comes down out of the
mountains and fluctuates from day to day and hour to hour.
I do nol sce how theve will ever be any satisfactory handling
of that water withont sume perninent pecording devico and
T think My, Jerman and My, Humpherys would join with me
in a recormuendation that n permaunent recording puuge he
eslablished theve.

The Court: 1 understand your veport reconumends a de-
parture from the languase omployed in previous deerees in-
volving this stream in that you recomimend the division of
water on the basis of acre foet applied to the surlnee instend
of second feet running in the streanu

The Witness: Yes; the onc controls :_n.o:_o_..

Under our recommendation when the tlow reaches 20 second
feet it all goes to {he lower users until they have received
cnough water for {he irrigation of iheir land, which is 560

~r
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acre feet. Turning the stream down for the lower users
when it is less than 90 sccond fect wouldn’t do any economic
good. I have not made any detailed determination myself
of losses in the stream except just from observation. Was
there frequently during the time {he experiments were cir-
ried on. Mr. Tlamming’s report was made to the commis-
sioners. We adopted some of his suggestions and rejected
some of them, arriving at our own conclusions. On page 13
of Mr. llamming’s report is shown & detormination of losses
made on the 9th day of June by him and Mr. Connell and Mr.
Olson and Mr. Madson of the Albion-Idaho Land Company-
Bt we have other fiures running through other reports.
Phis one might have Leen al a particular time after the diteh
had been in operation. Those losses will vary us to the time
and as to the climatic conditions and will also be dependent
upon whether the diteh has been in use so as to hecome
sonked or whether it is dry

Fxamined hy Mr. Bowen, Mr. Faris stated: -

We had before us the reports of Mr. Lawrence and his suc-
cessor prior to Mr. Hamming’s report. They also made de-
terminations of losscs in transit between the gauging station
and the Albion-1daho land. Our recommendation represents
our linal conclusion based upon all the information available
both from all previous reports, our own examinations and
investigations on the ground. The lands in the upper division
are gravelly and of o pervious nature while the lands of the
lower division are flat, swampy, not cultivated. just hay land.
The condilions and yequircnients are entircly different in the
two arcas.

—_—

Reed Jorman was Sworn und upon exumination by Mr.

Bowen, testified ns follows:

My namo is Reed Jorman. 1 am Deputy State Kngineer of
{the State of Utah and the particul person in Uit office who
hud chiarge of this experinent that g bhoen conducted under
tha ordoe of the conrt. T henrd the queslions asked Mr. Paris
ahout the figures 90 second fecl on the vise and 17 wocond feal
on the fnll as being the points ol which the water would not §o
down to the lower users for beneficial use. Referring Lo the
pages of Mr. Hamming'’s report which Mr. Bissell called at-
tention to, if 1 get Mr. Hamming's report correetly, his de-
termination was at the Albion weir. Our recommendation

+ —vm———
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