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therewith on a particular occasion. The instruction addresses
this concern as well:

They’re not --I'm not sure how to put this —-but
basically it’s not a situation where you’re allowed
to say, "Okay, well, if Mr, Smith ran the red light
three times last week, that means that he must
have run the red light today and caused the
accident.” In other words, you can’t look at other
conduct with other people at other times to prove
that a particular incident occurred today.

This type of evidence just goes to the question of
whether or not there were repeated violations,
and that’s the reason why that’s been presented to
you. :

- (Emphasis added.) This portion of the instruction clearly
informed the jury that they could not use the distributors’
testimony concerning what happened to them, to find that Mac
behaved in the same manner toward Griffin.

Regarding Mac’s third and fourth complaints about the
district court’s instruction with respect to punitive damages, we
find that although the instruction given to the jury immediately
prior to the distributors’ testimony did not specifically address
the issue of punitive damages, Jury Instruction No. 35,
presented to the jury at the conclusion of the trial, adequately
advised the jury that repeated violations were relevant only to
the issue of punitive damages under the ICPA, and it did advise
the jury that punitive damages could only be awarded if the jury
first determined that Mac was guilty of repeated or flagrant
viclations of the ICPA. We therefore hold that the district
court's instruction to the jury regarding the former distributors’
testimony was sufficient to prevent prejudice to Mac. The
district court is thus affirmed.

III. CONCLUSION
We hold that the district court did not err by providing

a punitive damages instruction to the jury which did not include

a requirement that the jury find Mac's actions constituted an
extreme deviation from reasonable standards of conduct. In
order to recover punitive damages under I.C. § 48-608, a party
must show repeated or flagrant violations of the ICPA. This is
the only standard the jury must follow when a party seeks
punitive damages for violations of the ICPA. Thus, we hold
that the jury msu'uctlon given by the district court on this issue
was proper.

We further hold that the district court did not abuse its
discretion in allowing the testimony of four former Mac
distributors. The testimony of the ex-distributors from the
same time frame and geographical area was relevant under
I.R.E. 401 to show repeated or flagrant violations of the ICPA,
and was not offered as character evidence of Mac. We further
hold that the jury instruction relating to the testimony was
sufficient to mitigate any prejudice to Mac. Accordingly, the
judgment of the district court is affirmed.

Costs on appeal are awarded to respondents. No
attorney’s fees on appeal. 1

McDEVITT, CJ.,, BISTLINE, JOHNSON, and
TROUT, JJ., concur. . ... .

1. Although respondents may have been entitled to attorney’s fees
under I.C. § 48-608(4), they did not present any argument that they

are so entitled, either in their brief or at the hearing before the Court.
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BISTLINE, Justice

BACKGROUND AND PRIOR PROCEEDINGS

This is the second appeal to this Court arising out of a
disputed claim-to water rights in Deadwood Creek. In Dewvil
Creek Ranch, Inc. v. Cedar Mesa Reservoir & Canal Co., 123
Idaho 634, 851 P.2d 348 (1993) (Devil Creek Ranch I), this
Court vacated the summary judgment granted in favor of Cedar

* Mesa and remanded tlie cause for further proceedings. The

parties now dispute which issues remain in the case and the
proper forum for their resolution.

Although most of the facts relevant to the present
dispute are set forth in Devil Creek Ranch I, several additional
facts are important to this appeal. On August 11, 1915, an
Owyhee County district court awarded Devil Creek Ranch’s
predecessor, Jerome Helsey (Helsey), the right to use three
cubic feet of water per second (3 c.fs.) from Deadwood Creek.
The 1915 decree specified that Helsey’s right had a priority date
of April 19, 1886, that it was the first right upon Deadwood -
Creek, and that the 3 c.f.s. were to be used for u-nganon and
domestic purposes "during each irrigation season." The decree
did not define the precise dates of the irrigation season. In this
appeal, Devil Creek Ranch asserts that the irrigation season on
Deadwood Creek traditionally has lasted throughout the entire

... year, and that Devil Creek Ranch is consequently entited to
use the 3 c.fs. whenever it can put the water to beneficial use.

In 1925, the Owyhee County district court was
authorized, per a stipulation signed by the parties in a separate
water rights adjudication, to decree the water rights to the
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Bruneau River and its tributaries, including Deadwood Creek.
The district court subsequently decreed that Idaho Farm
- Development Company, Cedar Mesa’s immediate predecessor,
(Idabo Farm Co.) was entitled to impound all the waters of
Deadwood Creek "during [the] non-irrigation season,” which it
deemed to last from_October 1 to May 15. Karl Patrick,
Helsey’s successor and Devil Cree nch’s immediate
predecessor (Patrick), did not sign the stipulation, but
nonetheless was included as a party to the 1925 decree. The
1925 decree did not clarify whether Patrick’s right to use 3 c.fs.
applied throughout the year or only during a particular
irrigation season, but it stated that Idaho Farm Co.’s right to
store water during the non-irrigation season "does not interfere
with the rights of any of the parties hereto as hereby decreed.”

The parties agree that between 1925 and 1991, Cedar
Mesa impounded the waters of Deadwood Creek from October
1 to May 15. One or two exceptions occurred during the
1960’s, when Cedar Mesa released impounded water before
May 15.

Devil Creek Ranch filed a complaint in Owyhee County
district court on June 18, 1991, seeking a declaratory judgment
that the district court in 1925 had lacked personal jurisdiction
over Patrick, that the 1925 decree was void and unenforceable
with respect to Devil Creek Ranch, and that Devil Creek Ranch
was entitled to use its decreed water right from Deadwood
Creek at any time that it could put the water to beneficial use.
Cedar Mesa answered, asserting the affirmative defenses of
collateral estoppel and estoppel, and filed a motion to dismiss
based on lack of subject matter jurisdiction. The district court
took the matter of jurisdiction under advisement, directed Devil
Creek Ranch to file a motion for summary judgment, and
further directed the parties to brief the issue of estoppel by
laches. Devil Creek Ranch filed the summary judgment motion
on August 10, 1991. The district court denied Devil Creek
Ranch’s motion, granted summary judgment in favor of Cedar
Mesa on its laches defense, and awarded $129 in costs to Cedar
Mesa.

After Devil Creek Ranch appealed the summary
Judgment for Cedar Mesa, this Court vacated the judgment and
remanded the cause for further proceedings. This Court noted
that the defense of laches ordinarily presents issues of fact and

that Cedar Mesa had failed to present enough factual evidence " -

to support a finding that it was prejudiced by Devil Creek
Ranch’s delay in asserting its water rights. Devil Creek Ranch
1, 123 Idaho at 636-37, 851 P.2d at 350-51. This Court further
held that Devil Creek Ranch’s action was not barred by res
judicata. Id., 123 Idaho at 637, 851 P.2d at 351. Devil Creek
Ranch was awarded costs on appeal. The order of remittitur
was issued on May 19, 1993.

Devil Creek Ranch, surmising that its motion for
summary judgment should now be granted, submitted a
proposed order and judgment, a memorandum of costs which
listed costs incurred and requested repayment of the $129, and
a motion to reconsider the denial of the motion for summary
judgment filed in 1991. The district court (1) declined to enter
the proposed order and judgment because Devil Creek Ranch
I did pot direct entry of judgment in favor of Devil Creek
- Ranch; (2) held that Devil Creek Ranch was not entitled to
costs other ihan costs on appeal; and (3) denied Devil Creek
Ranch’s motion to reconsider. On August 23, 1993, the district
court issued a declaratory judgment establishing that Devil
Creek Ranch is not bound by the 1925 decree. The district
court then ruled that the remaining issues in the case, namely

whether Devil Creek Ranch is entitled to use 3 c.fs. of water
from Deadwood Creek whenever it can put the water to
beneficial use, and whether this right is affected by the
affirmative defenses of collateral estoppel or laches, are within
the exclusive jurisdiction of the Snake River Basin Adjudication
(SRBA).1 - .
Neither party appeals the declaratory judgment. Devil
Creek Ranch appeals the denial of its motions and request for
repayment and the dismissal of the action. The gist of Devil
Creek Ranch’s appeal is that the disposition of Devil Creek
Ranch I represented a full vindication of Devil Creek Ranch’s
claimed water rights to Deadwood Creek such that no issues
remain unresolved. Alternatively, Devil Creek Ranch argues
that if any issues remain, they can be resolved by the district
court.

For the reasons set forth below, we hold that the district
court correctly found that unresolved issues remain in this case,
and that these issues are properly resolved in the A, We
reverse the district court’s denial of Devil Creek Ranch’s
request for repayment of costs.

ANALYSIS
L. The District Court Correctly Refused to Enter Devil Creek
Ranch’s Proposed Order and Judgment and Correctly Denied
Devil Creek Ranch’s Motion to Reconsider.

Devil Creek Ranch filed a proposed order and judgment
in the district court approximately one month after this Court
issued its opinion in Devil Creek Ranch I. The proposed order
and judgment would have conclusively established Devil Creek
Ranch’s water rights as set forth in the 1915 decree.

Devil Creek Ranch argues that the district court should
have entered the proposed order and judgment because Devil

Creek Ranch I foreclosed Cedar Mesa from presenting further

evidence as to the prejudice it will allegedly suffer by the
delayed assertion of Devil Creek Ranch’s water right. This
argument fundamentally misapprehends both the nature of
summary judgment proceedings and this Court’s opinion. In
Devil Creek Ranch I, this Court held that the questions of
prejudice and the other elements of a laches defense should be
resolved by proper fact-finding proceedings, rather than by
summary judgment motions. The district court was therefore
correct in refusing ta enter Devil Creek Ranch’s proposed order

"~ and judgment.

For a different reason, we also affirm the order of the
district court denying Devil Creek Ranch’s motion to
reconsider.  Pursuant to Idaho Rule of Civil Procedure
11(a)(2)(B), Devil Creek Ranch moved the district court, on
June 10, 1993, to reconsider its order denying Devil Creek
Ranch’s motion for summary judgment and granting summary
judgment in favor of Cedar Mesa. The order had been entered
on December 13, 1991, and final judgment on the order was
entered on January 13, 1992.

Rule 11(a)(2)(B) permits a party to move the trial court

to reconsider interlocutory orders not later than fourteen days
after entry of a final judgment on the order. Noting the
seventeen-month lapse between the entry of final judgment and
the filing of the motion to reconsider, Cedar Mesa argues that
the motion to reconsider was untimely.

-~ Rule 11(a)(2)(B) motions ordinarily are_filed_ prior to
taking an appeal. This Court has never been presented with

the situation where, as here, the motion to reconsider was filed
after an appeal was issued reversing the final judgment. We
agree with Devil Creek Ranch that in this case, no final
judgment existed at the time that it filed the Rule 11(a)(2)(B)
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motion. Reversal of a judgment on appeal entirely rescinds
that judgment. Hutchins v. State, 100 Idaho 661, 666, 603 P.2d
995, 1000 (1979). The vacating of the final judgment by Devil
Creek Ranch I had the same effect on the judgment in this
case. Because Rule 11(a)(2)(B) allows motions to reconsider
to be filed at any time before entry of final judgment, and
because there was no final judgment when the mouon to
. reconsider was filed, the motion was timely.

Subsequent to Devil Creek Ranch I, the district court was
not bound by its prior findings and conclusions and was in a
position to modify its prior order as to matters not passed upon
by this Court or controlled by the law of the case. See Hutchins
v. State, 100 Idaho at 665-66, 603 P.2d at 999-1000. Devil
Creek Ranch had the opportunity at that juncture to submit a
"full and complete presentation of all available facts." Coeur
d’Alene Mining Co. v. First Nat’l Bank, 118 Idaho 812, 823, 800
P.2d 1026, 1037 (1990) (quoting JI Case Company v.
McDonald, 76 1daho 223, 229, 280 P.2d 1070, 1073 (1955)).
However, Devil Creek Ranch submitted no supporting
affidavits, depositions, or admissions that would bring to the
district court’s attention new facts bearing on the correctness of
the interlocutory order. A party filing a motion to reconsider
pursuant to Rule 11(a)(2)(B) carries the burden of bnngmg to
the trial court’s attention the new facts. Id.; see also Idaho First
Nat'l Bank v. David Steed & Assoc., 121 Idaho 356, 361, 825
P.2d 79, 84 (1992) (trial court should have considered affidavit
and exhibit submitted by party in support of Rule 11(a)(2)(B)
motion). The district court, therefore, had no basis on which
to grant Devil Creek Ranch’s motion for reconsideration, and
the denial of the motion is affirmed. Accordingly, it is
unnecessary to address Cedar Mesa’s alternative arguments for
affirming the district court’s order.

IL. The District Court Correctly Dismissed the Remainder of
This Action. '

Devil Creek Ranch contends that the declaratory
judgment as to the 1925 decree means that the 1915 decree is
conclusive as to the extent and priority of Devil Creek Ranch’s
water rights, and that the only matter remaining is the
distribution of the 3 c.f.s. to Devil Creek Ranch. We hold that
issues relating to the extent and priority of Devil Creek Ranch’s
water rights remain unresoived.

The extent of Devil Creek Ranch’s water rights pursuant
to the 1915 decree is unclear, since the 1915 decree fails to
define the "irrigation season" during which Helsey was entitled
to use the water. If, as it claims, Devil Creek Ranch is not
bound by the 1925 decree’s definition of irrigation season, then
the applicable irrigation season is yet to be determined. Devil
Creek Ranch alleges, without factual support, that since 1915,
the irrigation season on Deadwood Creek has extended
throughout the year. Devi] C Ranch further asserts that

is_engaged in i e_parameters of the
igrigati eek. If so, the extent o
DRevil Creek Ranch’s water rights will likewise be redefined.

The second issue requiring resolution is whether Devil'

Creek Ranch’s 1915 right, whatever it is, must be reduced,
barred, or otherwise limited by Cedar Mesa’s affirmative
defenses of estoppel and/or laches. Cedar Mesa’s affirmative
defenses put Devil Creek Ranch’s claimed rights at issue. This

Court has previously held that when owners of water rights

who, with full knowledge of ail the facts, have long acquiesced
in the water rights claimed by another party so that the party
had incurred indebtedness on the strength of title to the water,
the owners may be estopped by laches from questioning the
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rights claimed, even if the claimed rights were originally
questionable. Johnson v. Strong Arm Reservoir Irrigation Dist,,
82 Idaho 478, 486-487, 356 P.2d 67, 72 (1960); Hillcrest
Imrigation Dist. v. Nampa & Meridian Irrigation Dist., 57 1daho
403, 408-409, 66 P.2d 115, 117 (1937). us, if Cedar

proves Devil Creck Ranch’s full knowledge of the facts, and

Mﬁﬂ%ﬂwﬁ.

passage of time between the 1 ecree and the fili i

Ranch’s prior-in-time right might not necessarily result in,
riority of right.

Devil Creek Ranch argues that these remaining issues
should be litigated in the district court. However, the resolution
of these issues would require the district court to resolve
disputed issues concerning the right to the use of water.
Reliance on the theories of laches and estoppel do not change
the fact that this case is a private water rights adjudication and
that the application of those theories would require the district
court to "make findings and assumptions concerning the
underlying water rights.” See Walker v. Big Lost River Irrigation
Dist., 124 Idaho 78, 81, 856 P.2d 868, 871 (1993).

The egislature intended t _private
adludxcanons of clalmed water rights to wan:r systems for which
: . Id;
Ic § a2 1404(1) (1986 & QGupp. 1994 Because this
controversy concerns an adjudxcanon of a right to the use of
water_in the Snake River Basin, for which a general
adjudication has commenced, only the SRBA district court has
the subject matter jurisdiction to adjudicate the water rights
asserted in this case. Therefore, the district court properly
dismissed the remaining issues in this case for lack of subject
matter jurisdiction.
III. The District Court Erred by Denying Devil Creek
Ranch’s Request for Repayment.

After this Court issued Devil Creek Ranch I, Devil Creek
Ranch, again operating under the assumption that it had fully
prevailed, filed a memorandum of costs, pursuant to LR.C.P.
54(d)(5), seeking a total of $744. The memorandum included
a request for repayment of the $129 that Devil Creek Ranch
- paid to Cedar Mesa after Cedar Mesa was awarded summary
“judgment. Cedar Mesa agreed to pay Devil Creek Ranch’s
costs on appeal as ordered on remittitur by this Court, but
objected to paying the remainder because "[n}o Order has been
entered granting that amount to the plaintiff." The district
court agreed with Cedar Mesa, finding that Devil Creek Ranch
had not prevailed and thus was not entitled to costs beyond
those ordered on remittitur.

This Court’s disposition of Devil Creek Ranch I changed
Cedar Mesa’s status such that it was no longer the prevailing
party entitled to an award of costs. See Curtis v. DeAtley, 104
Idaho 787, 791, 663 P.2d 1089, 1103 (1983). Therefore, the
district court erred by not ordering the repayment of the costs .
awarded to Cedar Mesa. The court correctly denied the
remaining costs requested by Devil Creek Ranch, however,
because neither party prevailed.

CONCLUSION

The district court’s judgment which denied Devil Creek

Ranch’s proposed order and judgment and motion to

- reconsider is affirmed. The dismissal of the remaining issues in

this cause for lack of subject matter jurisdiction is affirmed.
The judgment denying Devil Creek Ranch’s request for
repayment of the $129 is reversed.

Costs, but not attorney fees, to Cedar Mesa.
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Chief Justice McDEVITT, and Justices JOHNSON,
TROUT and SILAK CONCUR.

1. The SRBA district court arose from legislation enacted in 1986 by
the Idaho legislature, 1.C. § § 42-1401 through 421423 (amended
1994). The SRBA district court is located in Twin Falls County,
Idaho, and presides over the general adjudication of the waters
deemed by the statute to be part of the Snake River Basin. Act of
April 12, 1994, ch. 454, H.B. 969 (to be codified at L.C, § 42-1406A).
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McDEVITT, Chief Justice

I
BACKGROUND AND PROCEDURE

On November 10, 1991, Owen C, Slickpoo (Slickpoo), a
registered member of the Nez Perce tribe, was arrested and
charged with driving under the influence (D.U.L), driving with
a suspended license, possession of drug paraphernalia, and
Operating a motor vehicle without liability insurance, Slickpoo
moved to suppress all evidence gained as a result of the officer
stopping his vehicle and dismiss the charges against him on the
grounds that, because the reasonable suspicion for stopping
Slickpoo’s car accrued on the Nez Perce reservation, the state
lacked jurisdiction to prosecute Slickpoo. o

At a hearing on Slickpoo's motion, the parties stipulated

that the stop and arrest took place on a publicly maintained
highway off the Nez Perce reservation. The magistrate also
heard evidence from Slickpoo and Corporal G.T. Myers
(Myers), the arresting officer. Myers testified that he first
noticed that Slickpoo was driving erratically while on the
reservation. Myers further testified that Slickpoo made an
illegal lane change and failed to tome to a complete stop at an
intersection after leaving the reservation. Myers then activated
his overhead lights and stopped Slickpoo’s vehicle. Slickpoo
testified that he did not cross into another lane after leaving the
reservation. :

- The magistrate denied Slickpoo’s motion to suppress and
dismiss, finding that Officer Myers had sufficient cause to stop
Slickpoo based solely on the conduct that occurred off the
reservation. The magistrate then stated:

That would make the second ruling probably
not necessary. But based on the fact that the
officer can issue citations to certain people and
not to others, for the purpose of the record today
and either side’s determination of where they want
to take it from today, this next ruling, like I say, is
probably moot based on the first ruling, but I'm
also going to make a ruling that because of their
authority concerning who they can write citations
to and who they can’t based on race, that by
seeing a probable cause for a stop south of the
line does give the officer the authority to stop the
vehicle and investigate that further, because at
that point he has no determination whether or not
he’s dealing with a tribal member or non tribal
member. And based on that initial stop can then
investigate that further to whatever that turns out
to be and in this case a DUT. ‘

Pursuant to a piea agreement, Slickpoo then entered a
conditional plea of guilty to the DUT charge, retaining his right
to appeal the magistrate’s denial of his motion to suppress and
dismiss under LLA.R. 11. After hearing additional argument on
appeal, the district court found that an infraction occurred

., "inside the City of Lapwai, which was within the jurisdiction of

the officer and of this court.” The district court also ruled on
the jurisdictional issue, holding that "if the conduct that is
outside of the jurisdiction provides a reasonable suspicion that
the defendant is driving a motor vehicle within the jurisdiction
of the officer, that does not foreclose the officer from making
that stop.” Slickpoo then filed a notice of appeal to this Court,
contending that the magistrate erred by finding that a
reasonable basis for stopping Slickpoo took place on a public
highway outside the reservation, and by concluding that an
officer who observes conduct occurring outside that officer’s v
jurisdiction can use that observation as the basis of a reasonable
suspicion to stop a vehicle that travels into the officer’s
jurisdiction.
14
STANDARD OF REVIEW
When this Court hears an appeal from a final judgment

-0f a magistrate following an appeal to district court, our review

of the magistrate’s rulings is independent from the decision of
the district court. State v. Kenner, 121 Idaho 594, 596-97, 826
P2d 1306, 1308-09 (1992). Our review of the magistrate’s
rulings is bifurcated in cases where 3 criminal defendant has
moved for the suppression of evidence, While this court will

h




