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STATE OF IDAHO, OFFICE OF THE ATTORNEY GENERAL
700 W. Jefferson Street, Rm. 210
P.O. Box 83720
Boise, 1daho 83720-0010

Phone: (208) 334-2400
Natural Resources Division FAX: (208) 334-2690

Transmittel Cover

To: John Folsom ‘
Upper Salmon Basin Model Watershed Project
Pax: 208 756-6376

From: Clive]. Euong |
Natoral Resourges Division

Document Description: Two Letters from Laird Lucas concerning
Notice of Intent to Sue regarding Hayden
Creek Diversions and Lembi River Diversions.
1 have already faxed copies to Murray
Peldman, Bruce Smith and R.J. Smith.

Total Number of Pages (Including This Page): 14

Sender: Pat Boehm
Date: May 18, 2001

Please advise of any deficiency in this transmission. Call
Pat Boehm at (208) 334-4124

NOTICE: 7This metsage is intended only for the Wse of the indviduol or entlty to Which it iy addressad and moy
contein information that is privileged., confidential. and exowgs from disclosure inder applicabie law. If the reader
af ez natice la not the intended recipient or the employes or 308 responsible for deilvering the message 1o the
(ntendad racipient, you are heveby noeifted thor any dissamination, diswriduzion or copying of this communledsion is
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| | + AW OFFICES OF
' LAURENCE J. LUCAS, ESQ.
. _ PO. Box 1342.
Balse, 1D 83701
(208) 424-1466-
May 18, 2001
Guardian Lisited Partnerahip #2
Roger H. Bell
Genéral Partaes/Regisicred Agent
$90 Musbriss
Jdslio Falls, ID 33406
. Roger B Ball

Bell Epasrprises, Inc.
2234 Bast 25th St.
Suits 320

. Hdaho Fualls, 1D 33404
Guardisn Limitad Postnemhip W2 ' _

Ranchas L1LC .
2.0, Box 927
Saimen, ID B3467
Lombi fanchss LLc ' |
Detok C. Baics ‘ ' .
7235 25th ¥a20 :
ek Falls, 1D 83404
RE: Notice o Intent to Sm‘!nr-Vhl'lm of the Endengered
: Species Ast Regerding Alaydin Creck Divarsions

Dear Sits

ting an bekalf of Wesem Watsrslseds Project aod Commites for 1dsho’s Hig
%%ozsﬁmmmanlﬂwdwumgé jogs on Haydea
anluﬁenwmlnbhlpuiuwtndﬂwwmlﬂﬁapﬂesmmm;mdn |
provide you notice of my. sllents’ intantion to Su® pndnf the £§Q. if necessery
mwnfmmmmmmmmmmﬂm.

-

-
‘

Mig potice lette 'mqmdm&e EEA before » ¢ltiges Wit IaY be inifisoad, in ordes
T::.'iw the p.m-: 1imme to Degotiss aposibie resolution that svoids the need for
isigation. We sre sanding tois aotios levies in daat spirit, and wish ¥ stpphesles xh;:wt
will anly resoet 0 Hugation ifa copssasual snd clfoctve sotution to the problem ©
divesians on Hayden Cenek is not forheoming : .

R N LY.
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- Waset ﬁml"A in somne detail below eur undecsunding of the
Creek, and .
you may undersiand clearly.tha reasons for out conceros.

Basls for Clllilm_' viclations of EBA

soelbcad (Onearhynchus mykies), snother species listed
rel Reght

Hayden Crask hes populstions of By
Tsted 82 theestened undet tha BSA. 63

have prohibited the “wake” of thaes tareatsncd gpocies

&S Federsl Rogistar 42423 (7/10/00),” The ereeiios, O
eopntributing u‘d‘?
adequa ,e:;onhl devices which are properly ingtalied,
of the listed (lsh spesice msy also gecur thzough
sad/or ditches- W ‘

or
ther offects. 1,

dosumentatios and fisld study show,

had

upake" ofbull trout ander BSA Sesticns 4(d) s0d 9. Sas €3
(6/20/98) (noW mﬁlﬂd nOCER§ 17.04(W))

Yous divarsions from Haydm
dewntering of be creek for oi

wwa M nnﬁﬁ‘ﬂ.ﬂfﬂ'“ﬂﬁn”‘ e

¥oL10r708 20 D130
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Federl Ragistor 31647 (6/10/38).
‘ ons undsr ESA § 4(d), the
Neriogal Marias Fistiories Survies (NEME) tod U.B, Fish 1ad Wildlife Servie
' under ESA £ 9.

Croak cause 0t to the wmplﬂonubmﬁ'
igalfieant portions of the yeat, particularly dusing spting
: gurnmes montha and further contribute 10 dewstering of the ,
} your-diversic Have caused, and will foresecably continue 10 GausS, the killing, harrmiog,
herassing oapturing, and othep forms of "rake” of 1sted Bull Trout, Salmon andior

PAGE

curtent situstion on Hyyden

how Yyous diversion “eakes” gtad fish'specics in vioistion of the ESA, so that

1£ sy of the facts below aze
ot accurass, You shauld 30 advise us promptly 1 svoid unnescesury court proceadings

‘Wc undoﬂmﬂ that you divert spproximately 26.)9 ofs from Hayden Creak, tributary to
, | e Lamhi Riyer st apptoxirmeicly TITNRIIE 8 22 (Boise Mersidisn). .

summer and fll

Haydsn Oreek is desigaated eritionl habitet under the BSA for spri
. Snake Rivar chinaok salmon, which are listed 88 tseatened under o BSA, 53 Federsl

Rogistar 68543 (12/20/33). Bt sl detignsted critisal Babitat for Shake River Basin
o threstened unde the ESA..62
o 43917 (8/19/97); 85 Faducal Ragisser 7764 (/16/00). In additio

N,
speeics
Through their

(USFWS)

© AsNMFES uuphl’iidmdy o its adoption of regulations wader ESA § 4(J)
ing saimon and staolbass, the diversion ef water sud dewateting Of streams Which
arc habitat for thase fish may constitule s prohibited wake” under Section 9 of the ESA.
peration, meintenance and
repair of divassion stractuses may also “wks" the Hated specion by blocking fisls passage,
imertation polamnts, removing shady cover, naislhg

Moreaver, unless 1he diversions wre o4

od with
od a0d maintained, “tolke”

operat
»octsinment” of fish in the diversions

Although the NMFS$ analyses wore made with respest £ the Suake River salmon and

 they are fully applicible to Bull Trout as well, 88 sxensive sciontific

i listing the bull trout oa*threatensd’® under tte

offesta-whieh dams and

bull wont; and USFWS (iks NMT'S) has adcped reguls .
| Fedora! Registsi D1647 .

diversions bave
\ans pronfbldng the

-

amd
{ River. Asa result,

e,et ver $0f XV 90:PT agy  tosit/s0

83



snd the advenss inodification of hei¢ crtieal habinat, all io vieladen of the
jons 4 and § of the ESA, 16USC. 88 1933 &.1528.

Stecibsad, .
aboveslisted ragulations and Sestions 4
and the 1dsho Depertenent of Pish and Game
yaur diversions.

We undersiand that {nat AUBUSt, NMFS
dead bull treut in Diteh 11 as theresult of dewatsring Srom yaut €
stering are eapestes 0 e pasticularly acuts this yessy

Purther, problems caused by dew

of low precipitation conditions, and we 80 cancerned that your contimed

divensions will asuse fusther ham to bull Eout and cther specics. We understand that
owt tnd divarsion strustires on

mmmmlcﬂhm“wmywi
.vemméemmmd

Creek. While we are sncouctg \
wmm:wmlywwmmm_umummwww
mm&mmmtomum'w"hmmumm. .
undér the BSA citigen puit provision. 16 UEC. § 1940(g), my alisats may
. jpstitute legal actiod after 60 dsys following tbe date of this notice against You, for
continhing to perste diversions sod divering watet from Hayden Creck, tharely
neake” of saimon, sesihead snd/or bl trout in viclation ofthe ESA. 1f litigation is filed,
\ mdwwmmudmwm-wmﬁndlﬁuwm,uwnurecowy
. ofwdmmhwumﬁmumw&u. . . .
We are hopsful that the current efforts will r-ultinmimiuin;:dwunmmﬂows '
.Mhbhﬂfor!ammw .mMMMMuéwmmﬂ:r o
" mpoaetsary sny ESA Migation, 1fitappeais, haweves, Bt dewstaring problems will
i mﬂttbbyonosinthlﬁmamdlvmimmmmymumﬂc
i i0s, G the Plaintifls will initiate lidgstion

again ,
cesalnty of imminent barm to dus listed
sppropriste Whp«ﬂﬁﬁt"ftmﬂmﬁn‘. .

haﬁnh sue uﬁublemlmawdwu.&hmmm Parther; § encourage
st the number oo the ectarbesd shove.

p\u
you to contact my clients lsted below, o myvelf
. My slients’ Ramak, sddzessos ond pheae numbers are:
Jontthan Masvel Pam Maroum
Brecattive Chaigpetson -
 Wegwen Watersbeds Projest Cornmitas for Jdsho's High Desert
PO. Box 1770 . p.0.Ber 263 .
Hailey, [D 83333 Boies, 1D §3701
: (308) 425-1678"

(208) 788-2290
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Secsviary, Y. S. Dept. of lnerior
1349 C Stroet, N.W.
. Washington, D.C. 20240

Asting Directot

U.S. Fish and Wildlifs Sesvice
1“8 “C” s’mt. NV

l l ll u |

w-:su:eu D.C. 20240

US. Depr. of Commerse.

14" snd Conntization Ave., N.W.
Roowmn 5516

Washingion DC 20210

't Adminisaiae br'i{ilhnﬁu
an:leul Marine Pisheries Survice

neath  AAANR'AANAYANACKL wwe

ANTIOIT0S 49 I0I1430

IDWR SALMON ID .

’

g.eT YCC 0L AVJ e0:?T (UL To/LL/80

PAGE 065




IR ERNE )

.. B5/18/2001  @3:48 “&'29'8755'&81"'““ . IDWR SALMON I

Ca——- PAGE
wmst v .0 GEew) L F ) 9 ‘W |'. Fover

. LAW OFFICES OF
LAURENCE J. LUCAS, ESQ.
. . PO. Box 1342. .
‘ Beise, 1D 83701
(208) 4241456
May 16, 2001
. Raba Thomas . All Watsr Users Listed
Offioer ' on Altachroent "A” bereto
Lumbi livigation Dlswict -
Ri1Box 112
Selmen, [D 83467

RE: Notics of Inteat to Sue For Violstions of the Endangered -
Species Act Regarding Lembi River Diversions

Dess Ms. Thomas and All Watsr Ussrs Liswsd on Atachmens “A”:

" provide y notice of my elieats’ intention to sue under the if necosasry 10 prevent
Mh'm'dtheﬂah&owymwwdivmmmﬁﬂmpm

- Thls notice legeris c nindundnth-BSAum:aciﬂmmitmyhlniﬁMinogdu
:u;wmmmjwmmuspmimmmuﬂa e need for ‘
lisigation. cmsendb(thilnﬂiummwlplﬂt.udwhhwmphmnhtwe
wmonlynunmliﬁmonifnmnummmmmmmluthcpmbm«
diversiens on the Lembi River {g not forthgoming.” ‘

W ummlmdcﬂlhbvwwmo!m“mntsimenmmmﬁ
N:U. and how divessions may “take” Jiited fiab species in violstien of ths ESA. so that
you may undsrstand sloagly the reasons for OUT OGNS 12 anry of the facts balow dre
ot sowdrass, you should 10 sdvise us promptly %o evoid unneeessary coun proceedings.

Basis for Claimad Vieistions of BSA

‘We yademstand that the Leembi lrigation District superviess und provides for Mo
a:mion sed dslivery of watsr 10 water uders listod an Attachment “A.” from the L6,
and L-7 diversians o the Jower Lombl Nivag, Joeatad at approximately T12 R 23E 830
(Beisa Meridian). . .

l
A
@ Poveer hiascens Mo
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The Lomhi River is desigosted criticel babitat under e ESA for spricg/summar and all
smu-ﬁwmmmm-nmuuwm-u ESA, 58 Fedars) .

oter 68543 (1 VIWF3). tisalen dasignated ceitical babitat for Saake River Basin
stoalhead ynchus mykiss), mm:mmuawmmm. 6
Podera] Roglster 43937 (3/18/97); 65 Foderal Ragister 7764 (2/16/00). 1a edditicn, the
Lowmhi River s populations of bull tout (Salvalinug confluentus). yet 3 third spotiss

isted &3 threntened under (e BSA, 63 Fedarnl Registac 31647 (6/10/98). Through their
sespuctive listing declaions sad ‘premulgetion of regulations undes BSA § 4(d),1be

Naticns! Marine Fisherios Service (NFMS) and U.S. Fish and Wildlife Service (USEWS)
hwmhlbiudm“uh",ohhmthmumdlwiumm39. L

Although the Ll River is mportast ociupied and poteaisl babizat o the threatsoed
salsnep, steclhead nd bull traut, it is well documented in nuMErus AEEBCY CRpaLtS,

o s L6 and L7 divesicns. Moreoves, the problems soused by dewsyering s1v '
sxpoetsd ta be particalarly acuts this year, becsuse of low presipitation conditions. -

Rag 68 Federal Registet 42422 (7710/00). The orecrica, cpafttion, fosintenunce and
repsit of diversion structurcs may sloo “take™ the listed species by bioeking fish passags,
sontributing sedimentation of othar poliutants, renoving shady cover, ralsing
wmmm '8 wa.udutudimiemmcqulppﬁwuh

‘ sdegpate mn;nsdmkum:n'mpedy instalied, operstcd snd maintained, “enke’”
; duWlemmwdnawtmm”qut"ofﬂaMn the diversicas
; and/or diwhes. 14, . - -

Although the NMFS anslyses wers mads with respect 5 the Saaka River salmon and
stwuiband, they are fully applisable to Byl Trous as well, as-extensive seientific
documentation and Seid study show, 1n listing the bull trout as “shresteied” under the
2SA, USFWS addreseed in detall the adverse sffects which dsmy and divérslons bave
had upon bull sreut; and USFWS (ke NMFS) has adopted repiations prehibitng the
ke” of bull trout undes RSA Sections (d) and D, Su8 63 Fodersl Reginer 31647
(#/10/98) (siow sodifisd st SOCFR. § 17.44(W)), co '

Your diversions of water ftom e Lembi River, inohuding ot the L6 and L-7 diversion
mi.mutmumumbempm&umﬁnluwmmnl;uﬁwbr
poctions ofmy—.mmmymﬁuwmwmu. Asp
your diversiens have caused, and will Mmﬁmemmmﬂuh;
Darass and other forms of “taks” of listed Bull Treut, Salmon
and/ae Stecthend, and the sdverpe modificagen of thair critical habit, all in viohdea of
he M&anhﬁm and Sectlons 4 and ¥ of the ESA, W6ULC. §§ 1533 & 1538.

“

As provided updar the ESA itigen sult provislon, 16 U.8.C. § 1940(z), my cllears may
s B e atar 60 days following the dal of this posios sgent il pesties

mreWE  AAARSARARLANNAALT owe “untyatios A0 391440 RL¢T TCC 807 YV S0:*Y OARL 10/LT/00




____b5/18/20601 ©9:48 12@87556544 - )
T By, L RRETEE IDWR_SALMON 1D, PAGE 08

—re " .m vawey

t
L}

lsted above and in Atachment “A" hereto, for continving 1o cperats the L-8 and L7
. diversiona and diverting water fram the Lumbi River, thersby causing “1ake™ of salinon,
. . sivalliiad and‘or bull trout in viclation of the ESA. 1f litigation is filad, sy cliants will
seak diclaratory snd fajunctive relief as apgtopriats, s well & recovery. of their eosts snd
reasonable sxpert and sttomey feea pussuant o the ESA cittzen suit provision.

Wa understand, hewever, that seme consensial efforts are underway to improve flows
and babltat for fish i the Lombd River, including st tha L-6 and L-7 Alversions. Those
Inaluds watss bank legisiarion passed by the ldaho Legislature this yeac, and what we
mmymuammmmmmmmhﬁmmm.
and various federal arid stais agencies. -

Thse consccvation community n general, however, and my clisnte in pacticular, have boeh
sxcluded fom e negotistions over these etforts. Whils we ape sncouzaged by the signa
dqu.mm.mwmmmmmmw.ywmmh
mummm‘nmmmmmwumum«w'h
violation of the ESA. In partieuler, our unterstanding fmm the scisntifie litcratuse {s that
migimin £ews of 20 to 3O cuble feet paz second = which we believe will be the amount
mhdfocmmmmuwmuiwummm-mn.uwmm&c
" needsof the listed fish. )

In shont, we are.hopeful (hat the current effors will result in maintining adequoto Mtreass

" flows and habitat for Snalke River chinook palcon, steslhsad, and bull traut, and will
rendar unnecessary any BSA litigation. 1€ it appents, howsver, thst dewatering problems
will again recur this yesr or in the futiwre, or your diversicns Gherwise sy pose =

reasoqeble cartainty of imminent hasm to the listed spegjes, then the Plaind{fs will izitiate
Hsigation axd sesk approprists poilef 10 prevent ‘“take” fram oteuring-

‘ hadénpurm siisable resolution or (o diseuss tiis nodes mw.‘lmmc
mumumeummww.umyuxmmmmmxw.bam
My clients® names, addrestus and pbore numbats are: . ‘

Jenathen Marvel , Pam Marsum

Bxocutive Director . i on

Western Watersheds Project Comnittes e Idaho’s High Desort .
P-ov m l”o '0 °u M'm ) )

Hailey, 1D $3333 Beise, ID 83701

(208) 768-2290 . : (208) 439-1679

_ Ace (“Laind") 1. Lusas
Attorney for Plaintifly
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Socretary, U. $. Dépt. of Interior ‘
1849 C Stwet, N.W. ‘
‘Washingtes, D.C. 20240

"Asting Direstor .
t.8. Fish and Wildlifc Service
1849 “C” Soaet, N.W.
Mail Stop 3012 :
' thlum DL. 20240

! Dept. of c«nmuw

and Constitutien Ave, NW.
M 5516

- Washington DC 30310

Ans't Administator for Fisherias
National Marine Fisheries Sarvics
NOAA Fisheries Hssdquartars
1315 East-Wast Highway 88MCJ
Sitver Spring, MD 20910 .

Water Usera listed sn Attachment “A”




