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BEFORE THE IDAHO PUBLIC UTILITIES COMMISSION

IN THE MATTER OF THE JOINT APPLICA- )

TION AND PETITION OF PACIFICORP AND ) CASE NO. PAC-E-99-1
SCOTTISH POWER PLC FOR A DECLARA- )

TORY ORDER OR ORDER APPROVING )

PROPOSED TRANSACTION AND AN ORDER

APPROVING THE ISSUANCE OF PACIFICORP ) ORDER NO. 28213
COMMON STOCK. )

)

L. SYNOPSIS

On December 31, 1998, PacifiCorp and Scottish Power plc (ScottishPower)
(hereinafter referred to either individually or collectively as “Joint Applicants™), filed a Joint
Application and Petition for Declaratory Order with this Commission seeking authority to
execute a stock transaction that would result in the merger of PacifiCorp and ScottishPower. We
hereby approve the Joint Application for merger approval subject to the numerous terms and
conditions set forth herein. Many of the conditions contained in this Order resulted from
testimony provided by numerous citizens who participated in four separate public hearings. We
further deny the Motion to Dismiss the Joint ‘Application filed by the Idaho Irrigation Pumpers

Association (Irrigators) and award that group intervenor funding in the amount of $9,846.97.

II. BACKGROUND
A. The Application

PacifiCorp is a public utility providing retail electric service to approximately 53,000
customers in southeastern Idaho through its operating division, Utah Power & Light (UP&L),
pursuant to Certificates of Public Convenience and Necessity issued by this Commission.
PacifiCorp is subject to the Commission’s jurisdiction under Jdaho Code § 61-101, et seq. (the
“Public Utilities Law”). PacifiCorp also provides electric service in the states of Oregon,

Washington, Utah, Wyoming and California.! PacifiCorp’s Idaho service territory constitutes

I PacifiCorp is currently in the process of selling its California service territory. The Joint
Applicants have also sought merger approval from the state regulatory commissions of Oregon, Utah,
Washington and Wyoming as well as the Federal Energy Regulatory Commission and the Securities and
Exchange Commission.
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less than 4% of that Company’s total customer base. ScottishPower is a public limited company
(plc) with its principal business office at Glasgow, Scotland and prior to this merger was not
subject to this Commission’s jurisdiction. ScottishPower is a multi-utility with approximately 5
million customers in Scotland, England and Wales providing electric, gas, telecommunications
and water services in the United Kingdom.

The Joint Applicants state that on December 6, 1998, they entered into an agreement
and plan of purchase transaction/merger (“merger agreement”) pursuant to Wh.lCh an 1nd1rect
wholly-owned subs1d1ary of ScottishPower (Merger Sub) will merge with and into PacifiCorp,
with PacifiCorp continuing in existence as the surviving corporation.

The Application further states that Article II of the merger agreement provides for the
outstanding common shares of PacifiCorp to be converted into the right to receive, at the option
of the holders of such shares, either newly issued ordinary shares of ScottishPower or newly
issued ordinary shares of ScottishPower represented by American Depository Shares of
ScottishPower and evidenced by American Depository Receipts. Each PacifiCorp share will be
exchanged tax-free for 0.58 American Depository Receipts or 2.32 ordinary shares of
ScottishPower. Article II further describes a mechanism providing for the cash payment by
ScottishPower of fractional shares of PacifiCorp. As of the closing of the merger transaction, the
outstanding shares of Merger Sub will be cancelled and PacifiCorp will issue to an entity
indirectly and wholly-owned by ScottishPower an equal number of shares with the same rights,
powers and privileges as the cancelled Merger Sub common stock. As a result of this merger,
the Joint Applicants state, PacifiCorp will become a wholly-owned subsidiary of ScottishPower.
The Joint Applicants argue that, unlike the PacifiCorp/Utah Power & Light merger, this
proposed transaction does not involve a consolidation of two operating utility systems. After the
close of the transaction, PacifiCorp will continue to exist on a stand-alone basis and to provide
service to Idaho customers subject to the Jurisdiction of the Commission.

The Joint Applicants state that ScottishPower has no other operations in the United
States and, according to the Application, it has no intention to consolidate any of PacifiCorp’s
existing business operations with any of its own. The U.S. headquarters of ScottishPower will be
located in Portland, Oregon, along with the headquarters of PacifiCorp which are currently
located there. With the exception of the previously proposed sale of PacifiCorp’s Centralia
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generating station?, ScottishPower states that it does not anticipate any additional sales of the
physical assets that currently support PacifiCorp’s regulated utility business. In any event, as we
note below, any future sales of generation, transmission or distribution assets by PacifiCorp must
first be authorized by this Commission.3 |

PacifiCorp will continue to maintain its own long and short-term debt, unless there
are benefits to be gained from the use of other forms of capital. As long as it is subject to
traditional cost of service regulation, PacifiCorp will continue to- propose for ratemakmg; '
purposes that its capital structure and return on common equity be based on those of comparable
electric utilities. To effectuate the merger, the Joint Applicants state that PacifiCorp will issue
shares of common stock to a partnership comprised of subsidiaries of ScottishPower or to a
holding company owned by the partnership. These shares will constitute the only outstanding
shares of common stock of PacifiCorp. All other shares of common stock of PacifiCorp will, at
that time, be either cancelled or converted. PacifiCorp’s common stock will no longer be rated
because it will not be publicly traded. v

In their Application, the Joint Applicants included a Petition for a Declaratory Order
from the Commission arguing that the Commission has jurisdiction over the merger solely by
virtue of Idaho Code § 61-901 et seq. (the “securities issuance” statutes) and not under Idaho
Code § 61-328 (pertaining to the sale, transfer or assignment of electric utility property), or any
other laws. The Joint Applicants later withdrew this Petition in a letter dated January 26, 1999 in
which Counsel for the Joint Applicants stated that their respective clients “consent that the
transaction may be reviewed under [ldaho Code § 61-328] as well as '[the Commission’s]
securities issuance statutes.” Pursuant to the Commission’s Procedural Rule 67 (IDAPA
31.01.01.067), the Petition for a Declaratory Order was withdrawn. Absent our assertion of
jurisdiction pursuant to § 61-328, our ability to condition this merger to protect PacifiCorp’s

Idaho ratepayers would have been significantly diminished.

2 Currently pending before this Commission in Case No. PAC-E-99-2.

3 Idaho Code § 61-328.
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B. Procedural Background

| 1. Technical Hearing
On February 18, 1999, the Commission convened a Prehearing Conference in this

matter for the purpose of issue identification and scheduling. Following the conclusion of the

Prehearing Conference, the Commission issued Order No. 27939 directing all parties actively

participating in the case to address the following issues or areas (with a reference, in parentheses,

to where the issue is discussed in this Order): | - A
(1) Irrigation concerns (Section IIL.F .5)

(2) Continued eligibility to participate in the BPA residential exchange
program (Section IILF.2)

(3) Eligibility to participate in the BPA subscription process (Section III.F 2)

(4) Assurances that ScottishPower will not sell electric assets, reduce the
work force, or adversely affect water rights (Section II1.D.1)

(5) Concrete evidence to support the Applicants’ claims of efficiencies to be
achieved as a result of the merger (Sections IILE and IIL.F.1)

(6) Quality of service (Section IIL.F 1)

(7) Reliability (Section IILF.1)

Order No. 27939 also established a schedule for conducting discovery and for the
prefiling of testimony. In addition, the Commission scheduled a technical hearing that was
conducted in Boise on July 13-15, 1999. The following parties appeared at the hearing through
their respective counsel:

PacifiCorp John M. Eriksson/Mary S. Hobson
Stoel Rives

ScottishPower Dean J. Miller
McDevitt & Miller

James Van Nostrand
Perkins Coie

Commission Staff Brad M. Purdy
Deputy Attorney General
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Public Power Council Peter J. Richardson
Davis Wright Tremaine

Solutia Randall C. Budge
Racine, Olson, Nye, Budge & Bailey

Idaho Irrigation Pumpers Assoc. ‘ W. Marcus Nye
Racine, Olson, Nye, Budge & Bailey

J.R. Simplot Company R. Scott PaSley

Idaho Consumer-Owned Utilities Assoc. Conley Ward
Givens Pursley LLP
Over the course of three days, the Commission heard testimony and received evidence from
sixteen expert witnesses and reviewed numerous exhibits resulting in six volumes and nearly one

thousand pages of hearing transcript.

2. Public Hearings
In recognition of the importance of this case, and the degree of public interest

expressed, the Commission and its Staff traveled throughout southeastern Idaho conducting four
separate hearings where it heard the testimony of hundreds of members of the public. The
Commission conducted hearings in this case in Rexburg, Pocatello, Grace and Preston, Idaho.
Over the course of several days, on two separate trips involving more than 1,000 miles of travel
the Commission listened to hundreds of people, ranging from senior citizens to farmers, business
owners and large industrial interests, testify about the proposed merger. In addition, the
Commission received a considerable number of written comments through the mail from
members of the public. Nearly all those who commented oppose the merger for a variety of
reasons. Given the number of people who testified and commented, and the broad scope of their
testimonies and comments, it is not possible for us to enumerate every concern or thought
expressed. Therefore, we have summarized the general nature of the public testimony and
comments and separated them into distinct categories. The evidence received during both the
technical and public hearings is summarized and discussed throughout the “F indings of Fact and
Conclusions of Law” section of this Order. The valuable input received from members of the

public is largely responsible for many of the numerous merger approval conditions imposed by

ORDER NO. 28213 5




this Order. Thanks to public input, therefore, PacifiCorp’s Idaho customers can expect to enjoy
lower rates and improved service.
C. Post Hearing Procedure

Following the conclusion of the technical hearing, as well as the public hearings in
Rexburg and Pocatello, ScottishPower filed with the Commission a Notice of Merger Credit

Commitment as well as a Notice of Irrigator Service Commitments.

1. Notice of Merger Credit Commitment
The Joint Applicants reached a settlement agreement with the Staff of the Oregon

Public Service Commission in the merger proceeding pending in that state and, pursuant to the
“most favored nation” proposal made in this state (discussed below), ScottishPower offered a
rate credit as a condition of merger approval. Pursuant to that offer, ScottishPower and
PacifiCorp shall provide guaranteed merger-related cost of service reductions for four years
through an annual merger credit on customers’ bills. The amount of the credit shall be $1.6
million per year for the years 2000, 2001, 2002, and 2003. The total credit in years 2000 through
2003 will be $6.4 million. The merger credit is discussed in greater detail in Merger Approval
Condition No. 3 as well as Section IIL.B of this Order.

2. Notice of Irrigator Service Commitments
On August 27, 1999, ScottishPower filed a Notice of Irrigator Service Commitments

of Scottish Power plc and PacifiCorp. In that Notice, the Joint Applicants propose numerous
recommendations that target the irrigation customers of southeastern Idaho in an attempt to
improve service to those customers. The irrigator service commitments are discussed in greater

detail in Merger Approval Condition Nos. 14-18 as well as Section IIL.F.5 of this Order,

3. Post Hearing Briefs
Pursuant to a Commission Scheduling Order, the parties to the technical proceeding

were provided the opportunity to submit post-hearing briefs in this case. Briefs were submitted
by the Joint Applicants, the Irrigators, the Public Power Council and Solutia and summarized the

positions taken by those parties during the technical hearing.

4. Post Hearing Motions
On August 30, 1999, Solutia filed a motion pursuant to Rule 56 of the Commission’s

Procedural Rules (IDAPA 31.01 .01) and Rule 37(a) of the Idaho Rules of Civil Procedure for an
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Order compelling a response from the Joint Applicants to a supplemental data request submitted
to them by Solutia on August 18, 1999. On the same date, Solutia also filed a motion to reopen
the technical proceeding in this case for the purpose of introducing new testimony and re-cross-
examining witnesses. Similarly, on September 13, 1999, the Irrigators filed a motion to reopen
the technical proceeding in this case. On September 27, 1999, the Commission issued Order
Nos. 28158 and 28165 denying the motions of Solutia and the Irrigators, respectively. to reopen
- the technical proceedings. In addition, Order No. 28158 denied Solutia’s Motioﬁ' to. Compel] _ -
Response to Production requests. The rationale for the Commission’s Orders is -set forth therein

and will not be repeated here.

III. FINDINGS OF FACT AND CONCLUSIONS OF LAW

A. Irrigators’ Motion to Dismiss

At the commencement of the technical hearing, Counsel for the Irrigators made a
verbal motion to dismiss the Application in this case. The basis for the Irrigators’ motion was
that it is “the intent of the Application to increase” the Irrigators’ rates. Tr. p. 41. Moreover,
Counsel for the Irrigators argued that “[o]ne cannot pay a billion dollar premium for an
enterprise and not expect to have some impact on rates.” Jd The motion further contended that
the Joint Applicants have failed to demonstr::.lte that rates will not increase as a result of the
merger. The Commission issued a ruling from the bench that it needed to hear the evidence to
know whether or not the criteria of Idaho Code § 61-328 had been satisfied. Tr. pp. 48-49.

We find:

As indicated below, we find that the Joint Applicants have satisfied their burden of
proof that the merger will not cause rates for PacifiCorp’s customers to increase. Consequently,
the verbal motion to dismiss the Application made by the Irrigators is hereby denied.

B. Conditions of Merger Approval

The conditions of merger approval that we hereby impose are considerable in quantity
and scope and, therefore, we have listed them separately in this section of the Order for clarity
and ease of reference. Most of the following conditions will be discussed in greater detail later

in this Order.
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RATES

1. Rates will not increase as a result of the merger.

2. At a minimum, ScottishPower shall not seek a general rate increase
for its Idaho service territory effective prior to January 1, 2002.

3. ScottishPower and PacifiCorp shall provide guaranteed merger
related cost-of-service reductions for four years through an annual.
merger credit. The amount of the credit shall be $1.6 million. per
year for the years 2000, 2001, 2002 and 2003. The total credit in
years 2000-2003 will be $6.4 million. The merger credit shall be
allocated among PacifiCorp's retail tariff customers on the basis of a
percentage of the customer bill, exclusive of taxes, At the end of
each year, the aggregate amount of the credit allocated in that year
shall be calculated. These calculations shall be available for audit by
the Commission Staff. In the event the merger credit does not equal
$1.6 million in any of the first three years, the excess or shortfall
shall be applied to the amount due in the following year.

For each of the years 2002 and 2003, ScottishPower and PacifiCorp
may reduce or offset the $1.6 million merger credit to the extent that :
cost reductions related to the merger are reflected in rates. !

The dates set forth in this Condition assume that the merger
transaction closes in 1999. If closing is delayed, ScottishPower and
PacifiCorp may adjust the dates so that the merger credit begins as
soon as practicable but not later than 30 days after the closing date.

In the event that restructuring of the electricity business occurs in
Idaho prior to the end of the four years for payments of the merger
credit, the Commission shall determine at that time how the
outstanding merger credit shall be paid.

Any other terms required to implement this merger credit shall be
included in the merger credit tariff for approval by the Commission.4

4. No later than six months after the closing date of the merger,
ScottishPower and PacifiCorp shall provide, in the form of an
informational filing, a merger transition plan to the Commission. The
plan shall include anticipated time lines, actions necessary to
implement the merger and realize the proposed benefits (including

4 Notice of Merger Credit Commitment filed August 20, 1999
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15.

16.

17.

18.

19.

effectiveness of this service will be reviewed at the end of the 200]
irrigation season. 12

ScottishPower/PaciﬁCoxp will extend the Irrigator's HOTLINE
facility in the Wasatch Business Center to 7 days a week, from 7:00
am. to 7:00 p.m. The expansion to this successful, customized
service will provide greater availability for responding to Irrigator
1ssues.

ScottishPower/PaciﬁCorp will publish the Ixﬁgator HOTLINE
telephone number in the public telephone directory along with the
other Utah Power numbers.

ScottishPower/PaciﬁCorp will work with the Irrigators to better
identify, on a geographical basis, the location of cach electricity
service location. This geographical description should be used when
the Irrigator is unable to provide either the Site Identification
Number (Meter Number) or the Account Number. (The meter
number or account number will remain the preferred terms of
reference for site identification.) This proposal will enable the
Business Center and the customer to more effectively communicate
and locate the service location in question, particularly during an
outage. The Irrigators and the Company will continue to ensure
these descriptive locations are updated as required.

ScottishPower/PaciﬁCorp will review in conjunction with the
Irrigators the account format to identify improvements that can be
made to improve clarity.

WATER RIGHTS

ScottishPower and PacifiCorp shall insure that future operations of
the Bear River/Bear Lake systtm will continue in a manner
consistent with its historic operation and within the constraints of
irrigation water delivery, drought management, the Bear River
Compact, the 1995 Bear Lake Settlement Agreement and the multi-
state Agreement Regarding the Bear River System executed on
October 5, 1999 by ScottishPower and PacifiCorp.13

Power pic and PacifiCorp, filed August 27, 1999,

13 Tr. p. 490
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21.

22.

23.

24.

25.

26.

27.

28.

ScottishPower and PacifiCorp shall abide by the terms of the
Memorandum of Agreement Regarding Ashton-St. Anthony Projects
executed by the Companies on October 22,1999,

REGULATION OF PACIFICORP AND SCOTTISHPOWER

To assign costs to PacifiCorp and amounts subject to allocation or
direct charges, the Commission or its agents may audit the records of
ScottishPower which are the basis for charges to PacifiCorp.
ScottishPower will cooperate fully with such Commission audits. 14

ScottishPower and PacifiCorp will provide the Commission access
to all books of account, as well as al] documents, data and records of
their affiliated interests, which pertain to any transactions between
PacifiCorp and its affiliated interests.

PacifiCorp will maintain its own accounting system, separate from
ScottishPower’s accounting system. All PacifiCorp financial books
and records will be kept in Portland, Oregon, and will continue to be
available to the Commission upon request at PacifiCorp's offices in
Portland, Salt Lake City, Utah, and elsewhere in accordance with
current practice.

ScottishPower and PacifiCorp will exclude all costs of the

- transaction from PacifiCorp's utility accounts.

PacifiCorp will maintain separate debt, and if outstanding, preferred
stock ratings.

ScottishPower and PacifiCorp will provide the Commission with
unrestricted access to all written information provided to common
stock, bond, or bond rating analysts, which directly or indirectly
pertains to PacifiCorp.

ScottishPower and PacifiCorp agree to comply with all existing
Commission statutes and regulations regarding affiliated interest
transactions, including timely filing of applications and reports.

ScottishPower will not subsidize its activities by allocating to or
directly charging PacifiCorp expenses not authorized by the
Commission to be so allocated or directly charged.

14 Conditions 21-28 and

Morris, Tr. pp. 531-532.
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29. The Commission shall have the right to inspect the relevant records
of PacifiCorp's holding company, parent affiliate or subsidiaries that
engage directly in any transaction with the regulated utility which
then result in expenses being incurred, aliocated or otherwise
attributed to the regulated services of PacifiCorp.

30. On a quarterly basis appropriate senior representatives of
ScottishPower/PaciﬁCorp shall meet with the Commission and its
staff to discuss any matters of concern to Idaho.15 h

31. In addition to compliance with Idaho Code § 61-901 er seq., for
three years following the closing date of the merger,
PacifiCorp/ScottishPower will report to the Commission, as soon as
practicable prior to issuance, each debt or equity issuance made by
PacifiCorp or ScottishPower in excess of $75 million and having a
term greater than one year. This report shall include the amounts,
terms and conditions of the issuance, to the extent known, and the
anticipated impact, if any, on the capital structure of PacifiCorp and
ScottishPower.

32. Despite the alternative corporate structures shown in the PacifiCorp
and ScottishPower proxy statements, PacifiCorp and ScottishPower
shall advocate before the Securities and Exchange Commission,
shareholders, and other jurisdictions, a corporate structure that
contains a holding company as a parent and does not include a new
separate entity to provide corporate services, as proposed in the
Amended and Restated Merger Agreement. PacifiCorp and
ScottishPower agree to keep the Commission Staff informed and
consult with the Commission Staff regarding any recommendations
by jurisdictional regulatory bodies to include a separate entity to
provide corporate services in the post-merger corporate structure. If
a change in the proposed Corporate structure as reflected in the
Amended and Restated Merger Agreement, including the current
PacifiCorp corporate structure, (i) is mandated in a merger-related
proceedings by a jurisdictional regulatory body other than Idaho or
shareholders or (i) becomes advisable in the future,
PacifiCorp/ScottishPower shall so advise the Commission and the
Staff in writing, within 30 days, along with the perceived or
anticipated associated changes to allocations or other matters that
may be required by the changed corporate structure.
PacifiCorp/ScottishPower and the Commission and its Staff will
support before the Securities and Exchange Commission and other
appropriate regulatory authorities PacifiCorp's state divisional

15 Tr. p. 81
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33.

34.

35.

36.

37.

38.

operation and interjurisdictiona] allocation of costs as currently
agreed upon.

Any diversified holding and investments (e.g., non-utility business or
foreign utilities) of ScottishPower and PacifiCorp shall be held in
S€parate company other than PacifiCorp, the entity for utility
operations. Provisions shall be provided for each of these diversified
activities to fully S€parate accounting functions and to provide full
cost allocations. This condition shall not prohibit the holding of
diversified businesses and investments by affiliates of "PacifiCorp,
such as PacifiCorp Group Holdings Company. | '

investments, expenses, and overheads and a statement of where each
of the ScottishPower principal corporate departments will sit in the
Corporate structure. This document would constitute a draft of what
is to be filed regarding cost allocations with the Securities and
Exchange Commission. On October 29, 1999, PaciﬁCorp/
ScottishPower scheduled a conference/meeting with state and other
interested regulators to discuss the proposed corporate and affiliate
cost allocation methodology. Further conferences/meetings will be
scheduled as needed to discuss the cost allocation issue.

No later than 90 days after the closing date of the merger,
ScottishPower/PaciﬁCorp shall file its proposed corporate and
affiliate cost allocation methodology with the Securities and
Exchange Commission, OFF ER, and OFWAT.

Within 30 days of receiving all state, federal, and foreign regulatory
approvals of the final corporate and affiliate cost allocation
methodology, a written document setting forth the final corporate
and affiliate cost methodology shall be submitted to the Commission
and the Staff as a compliance filing related to this merger
application. On an on-going basis, the Commission shall also be
notified of anticipated or mandated changes to the corporate and
affiliate cost allocation methodologies.

PacifiCorp/ScottishPower shall not subsidize its non-regulated
businesses with its regulated businesses.

PacifiCorp/ScottishPower shal] not assert in any future Idaho
proceeding that the provisions of the Public Utility Holding
Company Act of 1935 or the related Ohio Power v, FERC case
preempt the Commission’s jurisdiction over affiliated interest
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39.

40.

41.

42,

43.

transactions and will explicitly waive any such defense in those
proceedings.

On an annual basis on or before July 1% of each year, PacifiCorp
shall file an affiliate transactions report which includes the
following: an organizational chart showing the parent company and
all subsidiaries; a narrative description of each affiliate with which
PacifiCorp does business; the revenue for each affiliated entity with
which PacifiCorp does business: a report of transactions between
each affiliate and PacifiCorp; and a description of any ‘intercompany
loans. Additionally, PacifiCorp/ScottishPower shail not assert in any
Idaho proceeding preemption by a United Kingdom or other foreign
regulator over cost allocations or affiliate interest transactions,

PacifiCorp/ScottishPower shall notify the Commission subsequent to
ScottishPower's board approval and as soon as practicable following
any public announcement of any acquisition of a regulated or
nonregulated business representing 5% or more of the market
capitalization of ScottishPower.

On an annual basis on or before July 1% in the year following closing
of the merger and for five years thereafter, PacifiCorp shall provide
the Commission with a report detailing the utility’s proportionate
share of the holding company's (i) total assets; (ii) total operating
revenues; (iii) operating and maintenance expense; and (iv) number
of employees.

In the event the Public Utility Holding Company Act of 1935 is
repealed, PacifiCorp/ScottishPower shall, within 60 days of the date
of the repeal, discuss with the Commission and the Commission
Staff how cost allocation and affiliate transaction commitments
contained in this Order need to be modified in light of that
circumstance.

Nothing in these conditions shall preclude the Commission from
participating in related proceedings before the Federa] Energy
Regulatory Commission or the United States Securities and
Exchange Commission.!6

16 Conditions 32-43 are

MacRitchie, Tr. pp. 603—635
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INVESTMENT IN RENEWABLE RESOURCES

44. In any future rate proceeding filed with the Commission,
PacifiCorp/ScottishPower shal] make a showing that any additions of
renewable resources to the rate base or the revenue requirement first
appearing in that rate proceeding are prudent investments.

ADDITIONAL CONDITIONS

45. Pursuant to Jdaho Code § 61-624, the Commission, after notice and
opportunity for hearing, may amend its final order to include as an
additional condition to the final order any system-wide benefit that
may be ordered by another regulatory commission with Jjurisdiction
to approve the transaction. Excluded from "system wide benefits"

Jurisdiction, certain elements of the package may be enhanced while
others are reduced to produce a total package that accommodates the
unique requirements of that jurisdiction.1”

ENFORCEMENT

46. In the event that PacifiCorp/ScottishPower do not comply with the
above conditions, the Commission may make, to the extent permitted
by Idaho law and regulatory practice, appropriate ratemaking
adjustments to give full effect to these conditions. The Commission
may exercise its authority to make, for retail ratemaking purposes,
adjustments for inappropriate allocations of costs from nonregulated
business to PacifiCorp.

We find:
We hereby adopt all of the foregoing Conditions of Merger Approval.

C. Statutory Standards Governing the Merger

There were many references throughout this case by the parties and members of the
public, to the Statutory standards by which we are bound in our decision whether to approve the
proposed merger. We find that, in some instances, those statutes and standards were
misinterpreted, misconstrued, and even misquoted. Thus, we set them forth below as they appear
in the Idaho Code and render what we believe to be an appropriate interpretation of their general

meaning. First, Idaho Code § 61-328 provides:

17 Tr. p. 627, Exhibit 220.
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commission. — No electric public utility or electrica] corporation as
defined in chapter 1, title 61, Idaho Code, owning, controlling or operating
any property located in this state which is used in the generation,
transmission, distribution or supply of electric power and energy to the
public or any portion thereof, shall sell, assign or transfer, directly or
indirectly, in any manner whatsoever, any such property or interest
therein, or the operation, management or control thereof, or any certificate
of convenience and necessity or franchise covering the same, except when
authorized to do so by order of the public utilities commission of the state
of Idaho. izatj i only following
public notice and hearing, upon verified application of the parties setting

i uire, and if the
t_be adverse

forth such facts as the co ssion shall prescribe or req
.,HJ! .l Lid L1110 Uia J '4' J, GIC i

» ti ior c A, 1 ;! gment
mmmwwlm& (Emphasis added.)
In summary, § 61-328 provides that the merger “shal]” be approved so long as the
Joint Applicants have convinced us that ( 1) the merger will not adversely affect the public
interest; (2) the merger will not cause PacifiCorp’s costs and rates to increase, and: (3) the Joint

Applicants have the bona fide intent and financia) ability operate the PacifiCorp system in the

public service.18

18 Idaho Code § 61-328 also provides that no merger authorization shall be granted to “any
applicant or party coming within the prohibitions set forth in this Act.” Section 61-327 prohibits the

corporation, or governmental or political unit, subdivision or corporation existing under the laws of any
other state or any representative of the foregoing. The Joint Applicants are privately-owned corporations
that do not fall within the parameters of § 61-327 nor, consequently, this particular prohibition of § 61-
328.
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Because the foregoing statute pertains to the sale or transfer of ownership interest in
electric facilities located in Idaho, it applies to the merger in this case. In addition to our
jurisdiction under § 61-328, this Commission also has jurisdiction over the merger pursuant to
the “securities issuance” statutes found in Title 61, Chapter 9 of the Idaho Code which require
Commission approval of the issuance of “instruments of security” [including common stock].
Section 61-902 also adopts the term “public interest” and refers generally to the other provisions
~ of Title 61. That statute provides: o |

61-902. Petition for authority — Notice and hearing. — Order
Refund. — Such public utility shall, by written petition, filed with the
commission and setting forth the pertinent facts involved, make
application to the commission for an order authorizing the proposed issue,
assumption or guarantee of securities, and the application of the proceeds
therefrom for the purpose specified in such application. The commission
shall, after such hearing and upon such notice as the commission may
prescribe, enter its written order approving the petition and authorizing the
proposed securities transactions, unless the commission, for good cause
shown, shall find: That such transactions are inconsistent with the proper
performance by applicant by service as a public utility; or that the purpose
or purposes thereof are not permitted by this act.

We will provide a more definitive interpretation of these statutes and their standards
later in this Order, Initially, however, we wiéh to clear up some misconceptions that certain
parties apparently entertain regarding the general nature of the statutory standards guiding our
decision in this case. First, Idaho Code § 61-328 does pnot require a finding that PacifiCorp’s
rates will decrease as a result of the merger. In fact, the statute mandates that rates not increase
because of the merger. The distinction is significant. In any event, as explained below, the
merger proposed in this case will result in rates for PacifiCorp customers that are lower as a
direct result of the merger. Second, § 61-328 does not require that the public interest be
enhanced by the merger. Rather, this standard mandates that the public interest not be adversely
affected. Again, this is an important distinction. Finally, the evidence must establish that the
Joint Applicants in this case have the bona fide intent and financial ability to operate and
maintain the PacifiCorp system in the public interest.

The securities issuance statutes are more general in nature than § 61-328. Idaho Code
§ 61-902 simply requires that the proposed securities issuance is not inconsistent with the public

interest and that it is not unnecessary or inappropriate for or inconsistent with the proper
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performance by the Joint Applicants of service as a public utility and that it is not prohibited
generally by Title 61. Because we find that the merger proposed by PacifiCorp and
ScottishPower, when subject to the conditions imposed by this Order, does not violate the three
part test contained in § 61-328, we necessarily find that the standards for approval of a securities
issuance contained in § 61-902 have been satisfied as well.

In issuing this Order, we note that the Idaho Public Utilities Commission Is a creature

- of statute. It has only those powers granted to it by statute. Afton Energy, Inc. v. Ildaho Power o

Co., 111 Idaho 925,729 P.2d 400 (1986). We are guided by the enabling statutés contained
within Title 61 and, to some extent, Title 62 of the Idaho Code. J4 We were urged repeatedly
throughout this proceeding by various parties and members of the public to abandon the statutory
mandates governing this merger and to adopt criteria that are inconsistent with and contrary to
the Idaho Code. Notwithstanding the sentiments of the public and parties, and regardless of how
the laws of other states are fashioned, we are legally bound to follow the letter of the law in
Idaho and to adhere to the standards set forth in the aforementioned statutes. We note that the
areas of concern we enumerated in Order No. 27939 issued following the prehearing conference
all fall within one of the three criteria contained in § 61-328. We find that all of those areas of
concern have been adequately addressed by this Order.

We wish to emphasize the importance of the participation of the parties to this
proceeding and of the input provided by members of the general public. The testimony we heard
during the course of four separate public hearings was at times passionate, but always motivated
by genuine concern of those affected by our decision in this case. The comments articulated by
the public are the basis for many of the 46 merger approval conditions we Impose in this case.
We firmly believe that those conditions will lead to significantly improved service at reasonable
rates for PacifiCorp’s Idaho customers.

In the following sections of this Order, we discuss the statutory standards of Idaho
Code §61-328 in reverse order to reflect the degree of emphasis that was given them by the
parties to this proceeding and by members of the public.

D. Bona fide Intent and Financial Ability

This particular standard, and the related issues that were raised, are arguably the least

contentious in this case. While some parties questioned the intent and ability of ScottishPower to

implement the proposed customer service and system performance improvements, and to achieve
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the targeted cost savings, there was relatively little doubt expressed that PacifiCorp and
ScottishPower have the intent and financial ability to continue operating as a public utility
following the merger.

1. Bona fide Intent
The fact that the Joint Applicants have the bona fide intent to operate the PacifiCorp

system is evident by, among other things, the fact that the merger will have minimal effect on the ;.
location of PacifiCorp’s Mmanagement, its headquarters, its books and recdrds and its personnel.
It is further evident by the considerable service and reliability improvements to which
ScottishPower has committed. 19 ScottishPower executive director and board of directors
member Richardson testified that PacifiCorp would be an indirect, wholly-owned subsidiary of
ScottishPower and would operate on a stand-alone basis headquartered in Portland, Oregon,
“with operations in substantially the same structure as they are today.” Tr. p. 63. Richardson
further recognized that “the Commission will continue to exercise precisely the same degree of
regulatory oversight over PacifiCorp as it does today.” Tr. p. 63. Richardson argues that because
of the more accurate performance measurements and reporting of results proposed by
ScottishPower, the merger “should actually increase this Commission’s ability to monitor
PacifiCorp’s performance.” Tr. p. 63.

ScottishPower’s predecessors have been supplying electricity to the central belt and
the south of Scotland for over 100 years. Tr. p. 59. The Company is now a leading multi-utility
business in the U.K. with approximately 5 million customers. It has considerable experience in
the acquisition of other utilities and has had notable success in implementing improvements to
those utilities it has acquired. Tr. pp. 60-61.

Richardson pointed out that with respect to the Mmanagement of PacifiCorp,
ScottishPower intends to utilize the same approach it adopted in the acquisition of other utilities
in the UK. He testified that “there will be very few imports of U.K. personnel into PacifiCorp.”
Tr. p. 71. Current PacifiCorp employees have been and will continue to be a key strength of the

organization, Richardson contends. Id. Decisions regarding the operation of PacifiCorp will be

19 Discussed in Section IILF.1 below.
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made in the U.S. Richardson testified that appropriate decision making authority will be
delegated to managerial staff so that decisions can be made locally. Tr.p. 71.

ScottishPower also presented the testimony of Robert Green who was employed by
the Company at the time his direct testimony was filed but subsequently took a position with
another business. His testimony was sponsored at the technical hearing by Graham Morris.
Green was tentatively slated to be appointed as the chief financial officer of PacifiCorp. Morris
is the head of finance at ScottishPower’s subsidiary Manweb. Green/Mqh'is note that following  B
the merger, there will be some elimination of overlapping corporate functions although it is
anticipated that relatively few ScottishPower personnel will relocate to the U.S. F or the most
part, corporate functions will continue to be undertaken by the current staff, Tr. p. 522.

As discussed later in this Order, ScottishPower has agreed to a package of customer
service and performance reliability standards as further evidence of the merged utility’s intent to
continue operation in the public interest. See, generally, testimony of Bob Moir, Tr. pp. 378-
404. ,

ScottishPower has also committed to contributing $5 million to the PacifiCorp
Foundation following the conclusion of the merger. ScottishPower also commits to maintaining
the level of PacifiCorp’s other community-related involvement both in terms of monetary and in-
kind contributions along with other community efforts. Tr. pp. 67-68. ScottishPower has
committed to honoring all existing labor contracts. Tr. p. 72.

We find:

There is some overlap between this particular standard and the other two contained in
Idaho Code § 61-328. To Some extent, therefore, we reference our findings of fact and
conclusions of law made in later sections of this Order. To summarize, however, we find ample
evidence that the merged utility has the bona fide intent to continue the operation of the
PacifiCorp system in the public service. First, the merger will have relatively little effect on the
existing personnel of PacifiCorp. Operational decision making will continue to be made at the
local level. For all intents and purposes, the merged utility will continue to operate as jt always
has, albeit with considerable improvement in customer service and performance levels.
Corporate management will continue to be located in the Pacific Northwest as will books and

records.
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Second, ScottishPower’s commitment to invest in the PacifiCorp Foundation and its
commitments to become highly involved in the local community is further evidence of its bona
fide intent to operate in the public service. Third, this Commission will continue to exercise the
same degree of regulatory oversight of PacifiCorp that it always has. So long as PacifiCorp
continues to operate as a public utility in the state of Idaho and, assuming there are no legislative
changes diminishing or eliminating this Commission’s regulatory authority, we will continue to
have the power to “supervise and regulate...and to do all things nécessary” with respect to the
activities of PacifiCorp. Idaho Code § 61-501. In fact, ScottishPower’s commitment to establish
customer service and performance level baselines and to more accurately and frequently monitor
its results and report those results to this Commission, as discussed below, will enhance our-
ability to regulate PacifiCorp.

We also note that the merged utility will continue to be subject to Idaho Code § 61-
328; the same statute governing our review of this merger. That statute applies to the sale,
assignment and transfer of generation, transmission, distribution or supply property located iﬁ
this state. Such transactions are prohibited without the prior consent of this Commission. |

Finally, concerns were expressed during the public hearings, and the issue was raised
by this Commission during the prehearing conference, regarding the possibility that
ScottishPower might, following merger approval, attempt to reduce its work force in Idaho as a
cost savings measure. We acknowledge this to be a fairly typical aftereffect of business mergers
in today’s competitive world. While it certainly could be considered micro-management and
outside of this Commission’s authority to require ScottishPower to maintain its existing staff, the
possibility of any reduction in the Company’s Idaho-based work force concerns us. Specifically,
we are concerned about the effect that work force reduction might have on PacifiCorp’s ability to
maintain adequate service as mandated by Idaho Code § 61-302 which provides:

61-302. Maintenance of adequate service. — Every public utility shall

furnish, provide and maintain such service, instrumentalities, equipment

and facilities as shall promote the safety, health comfort and convenience

of its patrons, employees and the public, and as shall be in all respects

adequate, efficient, just and reasonable.

Based on concerns raised during the public hearings in this case, the Commission
directed its Staff to begin an informal investigation into the quality of service currently being

provided by PacifiCorp. That investigation is still ongoing. Additionally, ScottishPower
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responded to the public’s concerns when it filed a commitment to add an “irrigation specialist™ to
its Idaho workforce. Because of the i importance of this issue, we hereby i 1mpose, as an additional
condition of the merger (Merger‘Approval Condition No. 5), that ScottishPower include in its
transition plan an indication of any significant action it intends to take regarding its work force
and the maintenance of adequate service in Idaho. We note that we consider “adequate service”
as the bare minimum necessary for compliance with § 61-302.

We also note that some parties to the techmcal proceedmg criticized ScottxshPower’ . |
for its failure to have completed its merger transition plan prior to seeking regulatory approval.
We find that it would be nearly impossible for ScottishPower to file its transition plan prior to
obtaining regulatory approval in all states because the Company could not know all the
conditions to which it will ultimately be subjected. The transition plan will need to take those
conditions into account. We have the ability to shape the transition plan by imposing the
conditions contained herein and ensuring that the Joint Applicants understand the concerns and

requirements of PacifiCorp’s Idaho customers.

2. Financial Ability
According to ScottishPower witnesses Green/Morris, ScottishPower is among the 20

largest investor-owned electric utilities in the world, Tr. p- 534. ScottishPower’s bond rating as
of December 1998 was Aa3 by Moody’s and A+ by Standard and Poor’s. Id  ScottishPower
intends to strengthen the capital structure of PacifiCorp by proposing an actual capital structure
equivalent to that of comparable A rated electric utilities in the U.S. with a common equity ratio
for PacifiCorp no less than 47%. Tr. p. 525.

Staff witness Carlock testified that she is satisfied that the Joint Applicants have the
financial ability to continue operating PacifiCorp’s system in the public interest based upon her
review of financial statements, due diligence reports, disclosure letters, board meeting minutes,
numerous production requests in this case and meetings with Company representatives. Tr. p.
879.

We find:

One of the primary reasons given by PacifiCorp, through the testimony of its
executive vice president and chief operating officer Richard O’Brien for its decision to merge
with ScottishPower was the latter’s strong financial position. Tr. p. 246. In fact, there was little

if any concern expressed during this proceeding by anyone regarding ScottishPower’s financial
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position and that Company’s financial ability to continue to operate the PacifiCorp system in the
public interest. We find, therefore, that the Joint Applicants have satisfied their burden of proof
that the merged PacifiCorp will have the financial ability to operate its system in the public
service.

E. Rates Will Not Increase as a Result of the Merger

1. Public Comment :
- A considerable number of those who testified at the ‘public heanngs expressed '

d1ssatlsfact10n with the rates they currently pay to PacifiCorp. There is a commonly held
perception among PacifiCorp’s Idaho customers that they pay considerably higher rates than
comparable Idaho Power customers and PacifiCorp customers in other states. Some customers
also compared their rates to those paid by customers of nearby municipal and cooperative
utilities not regulated by this Commission. Many customers expressed a desire that Idaho Power
purchase PacifiCorp’s southeastern Idaho system under the assumption that their rates would
decrease if that were to occur. Some of PacifiCorp’s Idaho customers believe that, if the merger
is approved, they will be subject to rate increases by a foreign corporation whose sole motive is

to siphon as much revenue as possible from PacifiCorp and its customers.

2. Joint Applicants
The Joint Applicants did not initially propose a rate reduction as a condition of the

merger. Rather, the Company simply argued that rates would not increase as a result of the
merger and, therefore, the statutory requirements of Idaho Code § 61-328 would be satisfied.
The Joint Applicants did argue, however, that cost savings attributable to the merger would
ultimately result in rates lower than they otherwise would be. Nonetheless, there was no firm
commitment offered as to when those cost savings would be reflected in rates. For example,
PacifiCorp’s O’Brien testified that the merger “will result in significant efficiencies and cost
savings by the end of the five-year period” discussed by witness MacRitchie. Tr. p. 253. In the
normal course, O’Brien concluded, cost savings will be realized in lower rates through a cost of
service rate setting process resulting in “prices lower than they would be without the
transaction.” Tr. p. 253. O’Brien testified that he did not believe a rate reduction was necessary
as a condition of merger approval. He posited that the expectation that the merger will result in
better and more reliable service is “more than enough to constitute positive net benefits to

customers.” Tr. p. 254.
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ScottishPower witnesses Green/Morris testified that “[t]here will be some reduction
in overlapping corporate functions.” Tr. p- 522. Green/Morris testified that ScottishPower will
reduce corporate costs and overheads, where possible, by streamlining support functions and
selectively eliminating redundant activities. They testified that ScottishPower will achieve
efficiencies in operational costs by an amount greater than could be achieved by PacifiCorp.
Moreover, ScottishPower proposes to increase overall system performance and to enhance
customer service, that will, over the long-term, produce efficiencies and lower costs. -
Tr. p. 523. |

Green/Morris further testified that because of the merger, “the cost of PacifiCorp’s
borrowings can be expected to be lower after the transaction.” Tr. p. 524. This is because, given
ScottishPower’s financial strength, PacifiCorp should be viewed by risk analysts as being less
risky for debt acquisition purposes. Id

Green/Morris contend that PacifiCorp will bear lower corporate costs than is
currently the case. PacifiCorp will be assigned a fixed sum of corporate costs that is less than it
currently incurs. In fact, by the end of the third year following the merger, ScottishPower
expects to achieve approximately $15 million of annual savings in corporate costs which, when
offset by $5 million of associated cost increases, will produce a net reduction of $10 million
annually in corporate costs. ScottishPower originally committed to reflecting this reduction in
PacifiCorp’s results of operation and, thus, in rates. Tr. p. 526.20 ScottishPower further commits
to providing an analysis of its proposed allocation of corporate costs within three months of
completion of the merger transaction. The Company will file this analysis and proposed
allocation with each of the five state commissions from which ScottishPower is seeking merger

approval. Tr. p. 527.

20 This commitment was later superseded by ScottishPower’s merger rate credit proposal (Merger
Approval Condition No. 3).
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Green/Morris do not anticipate that a material number of affiliate transactions
involving PacifiCorp and other subsidiaries of ScottishPower will take place. For instance,
Scottish Telecom, a ScottishPower subsidiary, which operates solely within the UK, has no plans
to operate within the U.S. The same holds true with respect to the other electric and/or regulated
operations of the other affiliates and subsidiaries of ScottishPower. The other main affiliates
within the ScottishPower group are Southern Water, which supplies water .and waste water
serv1ces to customers in the southeast of England, and ManWeb, which provxdes electricity ;
service to customers in northwest England and north Wales. Given the geographic separation
between these affiliates and PacifiCorp, there will be very few, if any, transactions between
them. Tr. p. 528.

For any transactions that do occur between PacifiCorp and other ScottishPower
affiliates, the Company proposes to price any goods and services at market rates. In the case of
cost allocations which become affiliated interest activities only because of the structure of the
transaction, ScottishPower proposes that an at-cost-basis be used. Tr. p. 528.

Regarding access to books and records, Green/Morris state that the books, records,
documents, and other information relating to PacifiCorp will be located in Portland, Oregon and
will continue to be available to the Commission upon request at PacifiCorp’s offices in Portland,
Salt Lake City, Utah and elsewhere. Moreover, the Commission will have reasonable access to
the books, records, documents and other information of ScottishPower and its affiliates which
pertain to transactions between PacifiCorp and Mﬂ&m&ﬁuﬂm&m Tr. p.
530.

ScottishPower will utilize accounting policies and procedures consistent with its
historical operation, will use the Federal Energy Regulatory Commission’s system of accounts,
and will further comply with the Idaho Commission’s accounting rules. Tr. p. 530. The costs
incurred by ScottishPower to consummate the merger (referred to as “transaction costs™) will be
borne by ScottishPower’s shareholders and pot PacifiCorp’s ratepayers. Tr. p. 534.

During the technical hearing, ScottishPower introduced Exhibit No. 220 which
contains what became known as the “most favored nation” provision. Essentially, this provision
constitutes ScottishPower’s commitment that any “system benefits” agreed to or imposed in
other states will apply in Idaho. The effect of this is to ensure that PacifiCorp’s Idaho customers

receive at least as favorable treatment as the Company’s customers in other states.
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Following the conclusion of the technical hearing, ScottishPower filed its Notice of
Merger Credit Commitment. In that proposal, ScottishPower and PacifiCorp commit to
guaranteed merger-related cost of service reductions for four years through an annual merger
credit. The amount of the credit shall be $1.6 million per year for the years 2000, 2001, 2002.
and 2003. The total credit in years 2000 through 2003 will be $6.4 million. The merger credit
shall be allocated among PacifiCorp’s retail tariff customers on the basis of the percentage of the
customer bill, exclusive of taxes. At the end of each year, the aggregafe amount ‘of the cre‘ditjv "V
allocated in that year shall be calculated. These calculations shall be available for audit by the
Commission Staff. In the event the merger credit does not equal $1.6 million in any of the first
three years, the excess or shortfall shall be applied to the amount due in the following year.

For each of the years 2002 and 2003, ScottishPower and PacifiCorp may reduce or
offset the $1.6 million merger credit to the extent that cost reductions related to the merger are
reflected in rates. The dates set forth in the credit commitment assume that the credit transaction
closes in 1999. If the closing is delayed, ScottishPower and PacifiCorp may adjust the dates so
that the merger credit begins as soon as practicable but not later than 30 days after the closing
date.

In the event that restructuring of the electricity business occurs in Idaho prior to the
end of the four years for payments of the merger credit, the Commission shall determine at that
time how the outstanding merger credit shall be paid. Any other terms required to implement the
merger credit shall be included in the merger credit tariff for approval by the Commission.

In its merger credit commitment, ScottishPower notes that the amount of the credit
offered in Idaho is calculated based on the same percentage of tariff revenues as used in other
state jurisdictions where a merger credit is being offered. Idaho customers are therefore
receiving the same relative benefit as has been offered in other states consistent with the most
favored nation provision.

The proposed merger credit supercedes the Joint Applicants’ previous commitment to
reflect in PacifiCorp’s cost of service, commencing in year three following the closing of the
merger, Idaho’s allocated share of $10 million in corporate cost savings, or approximately
$450,000 per year. The merger credit commitment, ScottishPower contends, gives Idaho

customers an immediate, guaranteed rate benefit of $6.4 million over four years compared to the
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previous commitment under which customers would receive rate benefits only in future rate

cases after the third year.

3. Commission Staff
Staff believes that the cost of and rates for PacifiCorp’s service will not increase due

to the merger itself. This is because the costs incurred to transact the merger through closing will

be booked “below the line” and customers will not pay these costs. Tr. p. 875. Attached to.
Carlock’s testimony' as Exhibit No. 101 are production request responses from ScottxshPower

assuring that merger costs and penalties paid if standards are not met will be recorded below the

line and not paid by customers. Tr. p. 875.

Operating efficiencies resulting from improvements implemented by ScottishPower |
will be reflected in the Company’s actual costs. ScottishPower originally guaranteed operating
efficiencies of at least $10 million annually on a system basis. If the minimum $10 million
annual reduction is not achieved by the end of the third year, an amount equal to the difference.
between the $10 million and efficiencies actually achieved must be moved below the line to be |
absorbed by shareholders. Tr. pp. 875-876.2!

Annual report of efficiencies achieved must be provided to the Commission Staff to
verify the savings along with an annual commission basis earnings report. ScottishPower has
committed to provide these reports in a format similar to that currently used by the Company in
the UK. The actual report format can be modified for additional information following the
merger if the Commission so desires. Tr. p. 876.

Moreover, Staff will audit the annual commission basis earnings report and file an
audit report with the Commission. The results of this report can be used to determine if the
efficiencies have been achieved. If not, the procedure and actual adjusting entries can then be
determined. Staff believes that this guarantee and annual review process provide assurance that

rates will not increase as a result of the merger. Tr. p. 876.

21 This cost savings guarantee was eventually superseded by the merger rate credit proposed by
the Company. (Merger Approval Condition No. 3)
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Staff is convinced that ScottishPower can achieve the efficiencies it has targeted
based upon Staff’s review of the Company’s due diligence reports, disclosure letters. board
meeting minutes, annual reports and statements of regulatory accounts, shareholder circulars,
proxy statements and the production Tequest responses in this case which reflect areas where
efficiencies may be achieved. Staff believes that cost reductions or elimination of duplicate

functions should occur in the areas of investor relations, shareholder services, corporate finance.

Corporate communications, legal services, corporate strategy, human resources and information " - - -

technology. Tr. p. 878.

4. Solutia
Solutia, which operates an elemental phosphorous plant near the city of Soda Springs

and is a special contract customer of PacifiCorp, presented the testimony of Richard Anderson.
Anderson testified that “the Applicants’ filing fails to show that PacifiCorp ratepayers will
garner economic benefits resulting from proposed actions of ScottishPower.” Tr. p. 682. He
concludes that the merger violates the criteria of Idaho Code § 61-328 because it “may have an
adverse effect on the economic well-being of ratepayers by increasing economic risk of
ratepayers without providing concomitant benefits of equal value.” Tr. p. 682.

Anderson contends that the estimated $10 million in cost savings that ScottishPower
expects to achieve in reductions and corporate overhead is insignificant considering the size of
the two companies. Tr. p. 687. He further questions the accuracy of the estimated $60 million in
performance improvement benefits that ScottishPower expects to achieve. Tr. p. 688. Anderson
disputes that ScottishPower will be able to implement the cost reductions at PacifiCorp that it
achieved at ManWeb because the two utilities are significantly different. Anderson characterizes
the potential for cost savings at PacifiCorp as “highly uncertain.” Tr. p. 696.

Anderson concludes that, if the Commission were to approve the merger, it should
insist on the following conditions:

1. ScottishPower should be willing to back up its claim of cost savings
through a commitment to price stability or price reduction over the
course of five years.

2. ScottishPower should be required to insulate the acquired companies
from the parent corporation.
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3. ScottishPower should be required to separate financing to ensure that
investments are properly made for each of the acquired companies.

4.  ScottishPower should be required to establish “arms length
transactions” criteria between the group companies (“also known as
“ring fencing”).

5. ScottishPower should be required to meet strict conditions before
distributing dividends from PacifiCorp.

" Tr. pp. 725-726.

5. Irrigators
The Irrigators’ witness Yankel argues that Idaho law requires that in order to gain

approval for the merger, “the Commission must make a positive finding that the Applicants have
demonstrated that the transaction/merger will not lead to increased costs or rates.” He further
states that “although the Idaho standard does not require a rate reduction, the second standard
calls for a positive finding that rates will not increase—both now and in the future as a result of
the merger.” Tr. p. 772. Yankel concludes that the Applicants “have not provided any evidence
that rates will not go up in the future as a result of the merger.” Tr. p. 772. |

Yankel spends a considerable amount of his testimony discussing his perception that
the rates of eastern Idaho’s investor-owned eleétﬁc utility electric customers are significantly
higher than rates paid by similar customers located elsewhere in the state of Idaho. Tr. pp. 775-
778. Yankel also contends that PacifiCorp’s Idaho customers pay higher rates than their
PacifiCorp counterparts in Utah. Yankel argues that ScottishPower has made no commitment
“that rates will not go up because of the expenses and investments that are being proposed by the
Applicants as a part of this merger.” Tr. p- 789.

Yankel alleges that ScottishPower will seek to recover the bid premium it will pay to
PacifiCorp as a result of the merger from ratepayers if it cannot be offset by cost savings.
Yankel argues that the motivation for the merger is simply financial and that “ScottishPower
hopes to extract hundreds of millions of dollars per year out of PacifiCorp” without adjusting
rates downward. Tr. p. 793. According to Yankel, ScottishPower will first make considerable
capital investment following the merger in order to achieve cost savings. This, he contends, will

cause rates to increase. Tr. pp. 795-797.
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We find:

It appears that, to some extent, the Irrigators and Solutia are operating under the
{ misconception that Idaho law requires that PacifiCorp’s rates must decrease as a condition of
merger approval. As we stated earlier, this is an inaccurate interpretation of the clear letter of the
law. PacifiCorp simply has the burden to establish that rates will not increase because of the
merger. We find that: (1) even absent the commitment by the Joint Applicants, rates will not
1 -~ - increase because of the merger, (Merger Approval Condition No. 1), and; (2)" absent the _ ‘v
proposed rate credit (Merger Approval Condition No. 3), the standard in Idaho dee § 61;328
pertaining to rates has been satisfied. ScottishPower and PacifiCorp enumerated a variety of
means by which the Companies intend to reduce costs and, therefore, rates. This was
‘ corroborated by the Commission Staff. While a general fear of rate increases was expressed,
there was no verifiable, quantifiable evidence presented that rates would go up due to the merger.
Solutia and the Irrigators questioned the magnitude and timing of the estimated cost savings.
This does not constitute a showing that rates will increase. We find that the Joint Applicants met
their initial burden of proof and were never successfully refuted.

Regardless, any doubt that might arguably have existed regarding this issue was
definitively put to rest by the filing of the Joint Applicants’ Notice of Merger Credit
Commitment. As a final and irrefutable measure to ensure that rates will not increase as a result
of the merger, we hereby impose the additional condition (Merger Approval Condition No. 2)
that following the merger, PacifiCorp shall not seek a general rate increase effective prior to
January 1, 2002. This literally guarantees that PacifiCorp’s customers will see an immediate rate
reduction lasting at least 2 years through the combination of the merger rate credit and the
moratorium on general rate increases imposed herein.22 This rate reduction would not have
occurred absent the merger.

There are other aspects of this issue, however, that warrant discussion. Legitimate
concerns were expressed by Solutia, and others, regarding the need for ensuring that rates do not

increase because of the merger, that PacifiCorp’s customers not be required to pay for the merger

22 The rate credit will be applied for four years. Our Order imposes the additional condition of a
rate moratorium for approximately two years. PacifiCorp is entitled to seek a rate increase to be effective
in year three if it can prove that its revenue requirement is deficient.
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transaction costs and that PacifiCorp essentially be insulated from the activities of
ScottishPower’s other subsidiaries. In addition to all of the commitments made by ScottishPower
regarding the reporting of cost savings and the continued use of existing allocations,
ScottishPower has agreed to provide this Commission access to the books and records of all its
affiliates to the extent hecessary to review any transactions between PacifiCorp and its affiliated
interests. (Merger Approval Conditions Nos. 26 and 33). Furthermore, in_Merger Approval
Condition No. 24, ScottishPower agrees that none of the merger transaction costs will Be,;
allocated to PaciﬁCorp’s accounts. This condition, combined with our audit authoﬁty pursuant to
Title 61 of the Idaho Code, will ensure that PacifiCorp’s customers will not pay for the costs of
the merger. Thus, we find that the majority of the merger approval conditions proposed by
Solutia witness Anderson are imposed by this Order.

Finally, we find that the concerns expressed by members of the public and discussed
extensively by the Irrigators’ witness Yankel regarding the perceived rate disparity between
PacifiCorp’s Idaho irrigation customers and those in other states fall outside the scope of this
proceeding. It is well-settled that this Commission sets rates for electric utilities that allow the
utility to recover its reasonable operating expenses as well as a reasonable return on its rate base
within the state. Because the operating expenses and rate base of PacifiCorp differ from those of
other utilities, including Idaho Power, its rates also differ. See, The Attorney General'’s Report
on Electric Utilities Restructuring (January 11, | 999) at pp. 16-19.

Regardless, we find the generally held perception that PacifiCorp irrigation customers
pay considerably higher rates than customers on other systems is not corroborated by the record
in this case. For example, in his direct testimony, Irrigator witness Yankel presented calculations
which he contended show that a hypothetical 200 horsepower PacifiCorp irrigation customer
pays 26-89% higher rates in the Company’s Idaho territory than in Utah. Tr. p. 776. On cross-
examination, however, PacifiCorp introduced Exhibit No. 229 for the same hypothetical
irrigation customer showing that in Idaho, that irrigator pays 8.3% less than his Utah counterpart,
when comparable rate schedules are used and BPA rate credits are taken into consideration. The
discrepancy is explained by the fact that Yankel’s calculations were based on rate schedules, not
bills, and did not take into account how many customers take service under the various
PacifiCorp irrigator rate options nor did he take into account the BPA credit not available in
Utah. Tr. pp. 821-827.
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We further find the suggestion that a purchase of PacifiCorp’s system by the Idaho
Power Company would lower the rates of PacifiCorp’s Idaho customers is incorrect. Idaho law
prohibits the approval of a purchase that would increase the rates of the purchaser’s customers.
Regardless, nothing in Jdaho Code § 61-328, or any other statute, would allow this Commission
to impose a condition that Idaho Power purchase the Idaho service territory of PacifiCorp. The
Commission does not broker merger deals. It merely reviews them once utilities agree to merger
terms and file a case before us. For the Commission to do otherwise wduld bé méddlesome and '
outside of its jurisdiction. The Idaho Supreme Court has ruled that this Commission has no
Jurisdiction to take away a utility’s freedom of contract so long as the contract is not inimical to
the public interest. Affon Energy, supra.
F. Public Interest

The term “public interest” as it appears in Idaho Code § 61-328, is not specifically
defined anywhere in that statute nor anywhere in Title 61 of the Idaho Code. Moreover, we find
no definitive definition of the term in any Idaho Supreme Court opinion interpreting § 61-328.
The Idaho Supreme Court has ruled that the term “public interest” (as used in relation to a motor
carrier statute) “is not susceptible of precise definition.” Browning Freight Lines, Inc. v. Wood,
99 Idaho 174, 180, 579 P.2d 120, 126 (1978). The Court ruled that “[i]n general, where the
Commission is required to consider the ‘public interest,” it must look to ‘the interest of the
public, their needs and necessities and location and, in fact, all the surrounding facts and
circumstances...to the end that the people be adequately served.” Jd p. 180 (citing Application
of Bermensolo, 82 1daho 254, 352 P.2d 240 ( 1960). The Idaho Supreme Court has also found
that state administrative agencies are “clothed with power” to construe the law “as a necessary
precedent to administrative action.” J R. Simplot Co. v. Idaho State Tax Commission, 820 P.2d
12061211, 120 Idaho 849,854 (1991). Consequently, we are left to interpret this term.

Because § 61-328 applies to a wide variety of situations in which an electric utility
divests itself of ownership interest in its facilities, we find that, as the Supreme Court noted, a
precise definition of the term “public interest” is not possible. In fact, the term should
necessarily be left somewhat undefined to allow for the accommodation of different factual
circumstances. In this case, there was a wide range of issues raised and concerns expressed that

pertain to the “public interest” standard. We considered them all in reaching our decision. In
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this section of the Order, we discuss the public interest as it will be affected by the merger and.
in doing so, divide the term into categories below.

Throughout these proceedings, a great deal of attention has been given to the weight
that should be placed on public testimony. Specifically, the debate has focused on how public
testimony should be factored into the Commission’s decision related to the statutory test of what
is adverse to the public interest. While the Joint Applicants and some of the parties to this case
are clearly at opposite ends of the spectrum on this issue, it is ultirhately left to' the Commission -
to make this determination. Understanding how the Commission perceives the “public interest™
is the appropriate place to begin.

It is this Commission’s opinion that public opposition is not necessarily equal to the
public interest. To illustrate this point, one need only look at the sentiment and tenor of the
public testimony that is presented when the Commission undertakes a general rate case. Public
hearings in rate cases seldom bring out individuals who Support a rate increase. Instead, the
opposite occurs. Ratepayers almost unanimously testify against a proposed increase of any
amount. For this Commission to decide the issues in this or any other case based only on
popular opinion would be a gross abrogation of our powers and duties prescribed in Title 61,
Chapter 5 of the Idaho Code and would render our functions as a Commission meaningless. In
assessing the public interest, we must also consider the legal rights of the Joint Applicants, to
have their Application considered by this Commission in good faith, with objectivity and free
from emotional rhetoric. With this said, it is important to note that all Commission decisions
must be “in the public interest.” As a result, it becomes clear in instances of rate cases that the
public interest may not be equal to public sentiment. This does not mean that testimony obtained
during the public hearing process should be disregarded. To the contrary, the Commission
believes that the public testimony in this case was extremely valuable as referenced throughout
this document and can be credited with helping the Commission craft an Order that promises
considerable benefits and opportunities for PacifiCorp’s Idaho customers.

1. Service Quality

a. Public Comment
One of the most common bases for opposition to the merger relates to the quality of

service received by PacifiCorp customers. In this regard, numerous customers expressed

dissatisfaction over the reliability of the power supply and customer service they currently and
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historically have received from PacifiCorp. Many testified that following the merger of UP&L
into PacifiCorp, service quality in southeastern Idaho diminished. For example, service calls that
were historically placed to UP&]. offices in Idaho were eventually routed to Salt Lake City, Utah
or Portland, Oregon to a PacifiCorp representative who often lacked the ability to pinpoint the
customer’s location and understand, let alone remedy, his or her service problem. These
complaints were expressed most often by farmers who typically take delivery of electric service
at numerous points, in rural areas without addresses, and whdse needs and éoncehrs,can be . |
unique. Many of those who testified at the public hearings believe that a similar degradation in
service quality will occur if PacifiCorp is allowed to merge with ScottishPower.

Some customers complained about the number and duration of power outages they
experience. Perhaps most of the complaints dealt with the lack of PacifiCorp presence in
southeastern Idaho and the difficulty customers experience in achieving satisfactory solutions to
their service and billing problems. There was mention of long wait times by customers who call
into PacifiCorp’s Business Centers.

b. Joint Applicants

One of the primary benefits of the merger according to the Joint Applicants relates to
the improvements that will be made to PacifiCorp’s levels of performance and customer service.
PacifiCorp executive O’Brien characterized the package of commitments and standards proposed
by ScottishPower as “the most comprehensive offered by any investor-owned U.S. utility.” Tr.
p. 252. O’Brien contends that absent ScottishPower’s involvement, PacifiCorp “simply could
not commit to achieving improvements this substantial or this broad on this short a time schedule
nor could it do it as economically.” Id ScottishPower executive Richardson testified that the
improvements in customer service will be achieved through the introduction of an
“unprecedented package of service standards.” Tr. p- 63.

ScottishPower witness Moir provided greater detail regarding the improvements that
will be made to PacifiCorp’s operations. First, ScottishPower offers the following performance
standards:

1. stlsm_mm_w By 2005, PacifiCorp will undertake to reduce

the underlying System-average interruption duration index (SAIDI)
by 10%.
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2. Sxﬂ_e_m_Rg_hamu_w By 2005, PacifiCorp will undertake to reduce

the underlying systerth-average interruption frequency index (SAIFI )

by 10%.

3. jons. By 2005, PacifiCorp will undertake to
reduce the underlying momentary average interruption frequency
index (MAIFI) by 5%.

4, Mm_ﬂczfqrmmg_gm The five worst performing circuits in .
- each state will be selected annually on the basis of the circujt -
’ performance indicator (CPI) and corrective measures will be taken
within two years of implementation of the performance targets to
reduce the CPI by 20%.

5. Supply Restoration. For power outages because of a fault or damage
on PacifiCorp’s system, the Company will restore supplies on

average to 80% of customers within three hours,

6. J&lﬂphgng_&qmg_e_]_,mg Within 120 days after completion of the
transaction, 80% of calls to PacifiCorp’s business centers will be
answered within 30 seconds. The long-term goal will be to move to
a service level of 80% within 10 seconds.

7. ng&ﬂmmmm PacifiCorp will investigate and
provide a response to all complaints referred by the Commission
within three working days. Complaints related to service
disconnection will be responded to within four business hours.
Ninety percent of complaints referred to PacifiCorp by the
Commission will be resolved within 30 days. These standards will
be implemented within 90 days of completing the transaction. Tr. p.
380.

ScottishPower offers the following customer guarantees:

1. Bsmmgmﬁgm;m If the customer loses electricity
supply because of a fault in PacifiCorp’s system, the Company will
attempt to restore the customer’s supply within 24 hours.

2. Appointments. PacifiCorp will honor all mutually agreed
appointments with the customer, whether over the phone or in
writing. Beginning in the year 2001, the Company will offer the
Customer a morning appointment, between 8:00 a.m. and 1:00 p.m.
or an afternoon appointment, between 12:00 noon and 5:00 p.m.

3. itchi ; . Upon customer request,
PacifiCorp will activate the power supply within 24 hours provided
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that no construction is required and that all government requirements
are met.

4. 1 idi . PacifiCorp will call the
customer back within two business days of the customer’s initial ca]l
and schedule a mutually agreed appointment with an estimator. [f
changes to the Company’s network are necessary, PacifiCorp will
provide a written estimate to the customer within 15 business days of
the customer’s initial meeting with the estimator. If no changes are -
necessary, PacifiCorp will provide an estimate within five business
days of the initial meeting. -

5. Rcs.mnie_tgﬂuungmu If the customer has a question regarding
their electric bill, PacifiCorp will investigate and respond to the
customer’s inquiry within 15 business days.

6. Mﬁmmmmmmm If the customer suspects there
is a problem with their meter, PacifiCorp will investigate and report
back to the customer within 15 business days.

7. B@mﬂm If it is necessary for PacifiCorp to turn the

customers’ power supply off for planned maintenance work or
testing, the Company will provide the customer at least two days’
notice.

8. wmmm Whenever a customer notifies
PacifiCorp regarding a problem with the quality of electric supply,
the Company will either initiate an investigation within seven days
or explain the problem in writing within five business days.

Moir testified that if the Company fails to meet the foregoing customer guarantees,
then ScottishPower will make payments to the affected customers as set forth in Exhibit 208
offered by the Company. Tr. p. 382. Exhibit No. 208 clarifies the performance standards and
customer guarantees offered by ScottishPower and PacifiCorp. It explains that extreme events
will be excluded from reliability indices, circuit performance indices, and supply restoration
times. In addition, it outlines the circumstances under which customer guarantees will not apply.
Moir believes that the performance standards listed earlier are designed to reduce the frequency
and duration of outages to PacifiCorp’s retail customers. These standards are designed to be
achieved within the five-year time period following the transaction, or by 2005. Tr. p. 382.

Thus, PacifiCorp commits to reducing SAIDI and SAIFI by 10% and MAIFI by 5%

from an accurate base line for PacifiCorp’s system. These reductions will be achieved by 2005
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or five years following the completion of the merger transaction. The SAIDI, SAIFI and MAIF I
indices will be calculated separately for each state Jurisdiction providing comparable
improvements in reliability for all states. Tr. p- 383. ScottishPower recognizes that base line
data established may change from PacifiCorp’s current historical outage data because of
uncertainty regarding the accuracy of the historical performance of PacifiCorp to date.
ScottishPower commits to implement new monitoring and reporting information systems for the
PacifiCorp system that will improve the accuracy of outage data. Tr. p- 383_; | , B

ScottishPowe; has committed to annually improve the five worst perfdrming circuits
on the Company’s system by 20% which, Moir contends, will address the immediate problems
experienced by those groups of customers that suffer the poorest quality of supply. Tr. p. 384.
Moir concludes that the aforementioned improvements to PacifiCorp’s performance levels will
significantly benefit customers who value reliability and service quality and for whom outages
can result in considerable economic loss, threat to personal safety and well-being and
inconvenience. Tr. p. 385.

As a show of faith for its commitment, PacifiCorp has proposed financial penalties to
be paid by the Company in the event that it does not achieve the five performance standards
relating to the Company’s network (SAIDI, SAIFI, MAIFI, five worst performing circuits and
restoration of power) within the five-year period following approval of the merger transaction.
For each of the standards not achieved in any jurisdiction at the end of the five-year period,
ScottishPower will pay a financial penalty equal to $1 for every customer in such jurisdiction. In
the event that ScottishPower fails to meet its performance standards relating to the network in all
Jurisdictions, this would equate to a total penalty of $7 million. Tr. pp. 385-386.

Regarding response time to customer telephone calls, ScottishPower proposes that
within 120 days after completion of the merger, 80% of the calls to PacifiCorp’s business centers
will be answered within 30 seconds. This target will be increased to 80% in 20 seconds by
January 1, 2001 and 80% in 10 seconds by January 1, 2002. ScottishPower notes that
PaciﬁCorp’s_ current average speed of answer in the business centers is over 3 minutes and,
therefore, the standards proposed constitute a significant improvement. By reducing the average
speed of answer and implementing best practices from ScottishPower’s call center operations,
PacifiCorp will be able to make it easier for customers to reach the right person to answer their

questions according to Moir. Tr. p. 387.
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ScottishPower notes that, currently, it takes an average of five business days for
PacifiCorp to investigate and respond to non-disconnect complaints filed by customers with state
regulatory commissions. ScottishPower proposes to reduce this to an average of three business
days within 90 days of completion of the merger. Tr. p- 387. ScottishPower‘also proposes to
reduce the length of time necessary to investigate and respond to disconnect complaints. The
Company commits to reducing this by 50% from the current average of eight business hours to
an average of four within 90 days of completion of the merger. Curreﬁtly, PaciﬁCorp closes i
86% of all complaints within 30 days. ScottishPower proposes to increase this percentage to
90% within 30 days of completion of the merger and to 95% by 2001. Tr. pp. 387-388. Moir
believes that customers will benefit by having their complaints responded to and resolved in a
more expeditious manner helping to reduce customer confusion, uncertainty and anxiety. Tr. p.
388.

Regarding the proposed customer guarantees, Moir contends that PacifiCorp
customers will have better, quicker and more reliable interaction with the Company. Responding
quickly to complaints about power quality or billing inquiries reduces customer frustration and
leads to improved customer/company relations. The efficient resolution of meter problems
produces significant benefits by reducing customer debt exposure. Providing sufficient notice to
customers when their service must be shut off for maintenance or testing shows consideration on
the part of the Company. Tr. p. 389.

Associated with each of ScottishPower’s proposed customer guarantees is a time
pertod within which PacifiCorp will respond. Failure to do so will result in a payment of $50 to
a residential customer and $100 to an industrial or commercial customer. Tr. p. 389. PacifiCorp
intends to track changes in customer service internally on a quarterly basis so that improvements
or problems can be identified quickly. Tr. pp. 391-392.

ScottishPower intends to achieve its planned improvements through direct capital
investments, training, and changing PacifiCorp’s corporate philosophy to emphasize customer
satisfaction as the Company’s top priority. Tr. p. 392. ScottishPower will spend approximately
$55 million during the five-year implementation period to implement the proposed service
standards package. Jd. These expenditures are in addition to the funding for which PacifiCorp
had already planned without the transaction. Of this $55 million, approximately $30 million will
be capital investment for new infrastructure. The remaining $25 million will cover the costs of
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additional maintenance, payments for customer guarantee failures, employees and training. /d.
These investments and related process changes will allow PacifiCorp to more accurately measure
system performance and instigate directed improvements in electric service and customer
interaction. Id.

ScottishPower has already developed a fault reporting and customer monitoring
system called “Prosper” that it intends to implement at PacifiCorp. Prosper acts as a data base
for network information that will allow PacifiCorp to more. accurately measure -circuit
performance and target investment at the worst performing circuits. This program cost
ScottishPower $2 million to develop and implement in the UK. Following the merger,
PacifiCorp will gain access to this proprietary technology at a marginal cost. Tr. p. 393. -
Moreover, ScottishPower will train employees in how to satisfy customers. Jd

ScottishPower has committed to provide information to both customers and the
Commission on whether ScottishPower has achieved its objectives regarding system
performance and customer service. The Company will provide annual reports to both customers‘
and the Commission. First, ScottishPower will issue a report to the customer by June 30 of each
year regarding its record in improving performance standards and how well it has performed
against its customer guarantees. FEach report will contain an overview of ScottishPower’s
standards, targets and guarantees and describe the performance results for that year. Tr. p. 397.

ScottishPower will also provide an annual report to the Commission by May 31 of
each year offering a reporting plan that will discuss implementation of ScottishPower’s programs
and procedures for providing improved performance. The report will provide a general summary
of how PacifiCorp performed according to the standards, targets and guarantees. The report will:

1. provide performance reports for each standard, target or guarantee;
2. identify excluded exceptions;

3. explain any historical and anticipated trends and events that affected
or will affect the measure in the future;

4.  describe any technological advancements in data collection that will
significantly change any performance indicator;

5. discuss any phase-in of new standards, targets or guarantees;
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6.  include the name and telephone numbers of contacts at PacifiCorp to
whom inquiries should be addressed.

Tr. p. 398.

Moreover, if the Company is not meeting a standard, target or guarantee, the report
will:

1. provide an analysis of relevant patterns and trends;
2. describe the cause or causes of the unacceptable perfonnaﬁce;
3. describe the corrective measures undertaken by the Company;
4.  set atarget date for completion of the corrective measures, and;
5. provide details of any penalty payments due.

Tr. pp. 388-399.

In addition, ScottishPower recently submitted the processes it uses for customer
service standards for International Standards Organization (ISO) 9002 accreditation. SO
accreditation requires internal and external audits across all businesses and Company standards.
Likewise, ScottishPower will seek ISO 9002 or ANSI accreditation for PacifiCorp’s program to
offer customer guarantees.

¢. Commission Staff
Staff witness Sterling believes that the network performance standards proposed by

ScottishPower “offer a means of ensuring the service will not deteriorate as a result of the
merger.” Tr. p. 938. The goal of efficient, low-cost utility service cannot be achieved by
sacrificing reliability and customer service, Sterling contends. Performance standards offer a
means of protecting customers by holding utilities to measurable levels of performance. Tr. P
938.

According to Sterling, the purpose of the network performance standards proposed by
ScottishPower is to help ensure that the frequency and duration of both long-term and short-term
outages experienced by PacifiCorp customers is minimized. Tr. p. 939. Sterling notes that while
the Idaho Commission requires electric utilities to provide “reliable service” there are no specific
reliability criteria that electric utilities operating in Idaho are required to meet. The Idaho Code

is not specific with regard to reliability. He notes that although most utilities collect data related
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to the reliability of their systems, there exists o common basis for assessing or reporting system
reliability for utilities operating in Idaho. Tr. pp. 941-942. Currently, PacifiCorp does have
reliability “targets” that it tries to meet in Idaho even though there are no specific requirements
of the Commission. It is impossible, however, to compare the reliability of PacifiCorp’s Idaho
System to other states, Sterling contends, because of differences in how outage data are collected
and reported. Tr. p. 947. _
- Sterling believes that the Company’s five-year planning horizon'forr iinp'roving its "
| p.erfonnance standards (SAIDI, SAIFI, MAIFI and five worst performing circuits) is reasonable
given the lack of accurate historical data regarding the PacifiCorp system and the need to
establish a new base line. Tr. p. 948. Sterling believes that establishing a new base line is
valuable to the Company’s Idaho customers because it will provide a fair yard stick with which
to measure future performance; something that did not exist prior to the merger. Tr. p. 949.

Because SAIDI, SAIFI, MAIFI are averages based on the entire PacifiCorp system in
Idaho, the use of system averages can hide problems experienced by individual circuits. In
recognition, of this fact, ScottishPower has proposed to calculate a circuit performance indicator
(CPI) for each circuit. This will permit a mathematical comparison and allow ranking between
distribution circuits to enable the Company to pinpoint problem areas within its Idaho service
territory. Tr. pp. 950-951.

ScottishPower has proposed a penalty of $1 per-customer for each reliability standard
it fails to meet. In Idaho, this means a penalty of $53,000 for each measure not met or a
combined total of $265,000 if none of the five reliability measures are met. Sterling believes
that, by itself, the amount of the penalty is not significant when compared to the Company’s
annual revenues but is significant compared to penalties historically assessed by the Commission
against utilities in Idaho. He concludes that if the Company were actually required to pay a
penalty this large, it would certainly draw the attention of customers and shareholders alike and
would reflect poorly on the Company. Consequently, Sterling believes that the amount of the
proposed penalty does provide sufficient incentive to meet reliability standards. Tr. pp. 953-954.

Sterling believes that the penalties proposed by ScottishPower are sufficient if
reliability targets are not achieved but, in addition, originally proposed that the Company should
be subject to additional penalties if reliability drops below base line levels. He proposed that

those additional penalties be computed using the same methodology used by ScottishPower in
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estimating the benefits of reducing SAIDI and MAIFI. Tr. p. 954. During cross-examination.
however, Sterling acknowledged that ScottishPower’s proposal to establish a performance
review process satisfied Sterling’s concerns regarding reliability and was an acceptable
alternative to his proposed penalties. Sterling believes that any penalties paid by ScottishPower
should not be placed in the PacifiCorp foundation but, rather, recommends that the Commission
withhold judgment on how such funds should be distributed until any penalties are assessed. Tr.
p. 955. | , -

Exhibit 226 contains ScottishPower’s performance review process prop‘osal.23 AThis
process provides for a fast regulatory response in the unlikely event that reliability declines to
unacceptable levels, assures that problems are quickly remedied and provides a mechanism for
determining cost responsibility for remediation measures. As proposed by ScottishPower, a
performance review committee would be created to establish baselines for system performance,
to evaluate declines or improvements in performance, and to agree on remediation measures
when needed.

Sterling believes that the $55 million capital investment ScottishPower intends to
make in order to improve performance is reasonable so long as no additional funds over and
above those planned to come from existing PacifiCorp budgets are needed. The proposed
expenditures could only affect customers’ rates if PacifiCorp sought and received -approval in a
future rate case from this Commission to recover the investments through rate increases.
Sterling concludes that if the funds needed to achieve the proposed improvements cannot
ultimately be obtained through savings, efficiencies, and redirection of existing budgeted funds,
then the Commission should give careful scrutiny to any Company request to recover these
investments through higher rates. Tr. p. 957.

Whether the reliability improvements ScottishPower hopes to achieve are worth $60
million or not is not critical to Sterling’s opinion. What he considers important is that the
improvements have a value to Idaho customers at least equal to the amount invested to achieve
them and that they are not achieved at the expense of deficiencies in other areas. Tr. p. 958. He
notes that whether the Commission approves the merger or not, it still has the authority to set

standards for acceptable service and to review the prudence of Company investments. The
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Commission has as much ability to demand quality of service and ability to review prudence
after the merger as it does now. Tr. pp. 958-959.

Staff proposes that it be involved in the establishment of reliability base lines used to
judge the Company’s future performance and that those base lines be ultimately subject to
Commission approval. Tr. p. 960. Sterling believes that the reporting process performance
proposed by ScottishPower is reasonable. He proposes, however, that ‘annual meetmgs be
planned between the Company and the Commission Staff to review the Company s progress'v
during the previous year, to review the suitability of the performance measures selected and the
methods used to calculate and measure them, to review the ability of the Company to collect and
report data, to analyze the development of accurate base lines and the integration of old
performance data with new data and to analyze whether the data fairly and accurately represent
the performance of the electric network. Tr. pp. 961-962.

Staff witness Beverly Barker testified that with regard to performance standards, there
are two offered; one relates to the average speed of answering calls to PacifiCorp’s business
centers and the other to the amount of time to respond to and resolve complaints referred by the
Commission. Barker notes that the standards proposed by ScottishPower would “represent a
significant improvement over PacifiCorp’s past performance.” Tr. p. 989.

She also notes that the Commission’s Consumer Assistance Division has not been
satisfied with PacifiCorp’s historical responsiveness to Commission referred complaints. It took
an average of 16 calendar days to resolve Utah Power complaints in 1998. This compares to an
average of six days for US WEST and four days for Idaho Power; both of which had
significantly more complaints than Utah Power. Thus, if PacifiCorp were to meet the target
proposed by ScottishPower, it would represent a “significant improvement in performance.” Tr.
p. 990.

ScottishPower has proposed several exceptions to its commitment to restore power
within 24 hours including: outages resulting from wide spread damage to the transmission or
distribution system; strikes, safety concerns; customer agreements to remain without power; or
problems existing with the customer’s facility. Barker recommends a shorter maximum time

frame for the restoration of service since the circumstances most likely to cause lengthy delays

23 Merger Approval Condition No. 6.
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are excluded from the guarantee. Tr. p. 997. Barker recommends that the Commission explicitly
state its expectation that in the event of a Company caused outage, PacifiCorp will restore
service as soon as possible.

Barker concludes that the customer service standards and guarantees proposed by
ScottishPower are an important first step. They will establish a base line for measuring
performance and improving service to PacifiCorp customers over time. Tr. pp. 1007-1008.

We find: , ‘ .

| We find that, at least with respect to PacifiCorp’s Idaho customers, the merger will
usher in a new era of electric utility service that is more customer-oriented. There is a widely
held perception that following the merger of Utah Power & Light into PacifiCorp, customer
service in southeastern Idaho began deteriorating. The evidence presented in this case convinces
us that the opposite result will occur as a result of this merger. The number and degree of
commitments proposed by ScottishPower, which we adopt herein, to improve service quality are
extensive. In summary, ScottishPower commits to: (1) reduce system interruptions; (2) address
the system’s five worst performing circuits; (3) restore supply faster in the event of outages; (4)
reduce customer wait times on calls to PacifiCorp’s service centers; (5) reduce the turnaround
time on service and billing inquiries; (6) expand the time that Company personnel are available
to respond to customer inquiries; (7) establish system performance baselines to aid in future
assessment of performance; (8) establish and improve Company reporting of performance,
including failures to achieve targeted standards, and; (9) impose penalties in the event the
Company fails to achieve certain standards.

ScottishPower’s proposal to subject itself to penalties in the event it fails to achieve
these standards is further evidence that the proposed improvements to service quality are not
illusory. ScottishPower proposes to “raise the bar” in terms of measuring and monitoring service
quality and reporting to this Commission. Thus, we view this merger as a valuable opportunity
to achieve considerable improvements in the areas of system performance and customer service
that might not have occurred as efficiently or quickly without the financial strength and
experience of ScottishPower.

We find it significant that although the Irrigators and Solutia questioned the value of
the proposed performance and customer service improvements, and whether they could be

achieved, there was simply no evidence presented that, with respect to service quality, the public
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interest would be adversely affected by the merger. Again, that is the standard to which we are

bound. The overwhelming weight of evidence presented in this case convinces us that service
quality will not decline as a result of the merger.
We defer judgment on the distribution of any service quality penalties until if and

when they are imposed.

2. BPA credits o R
Mr. O’Meara and Ms. Hansen presented their testimony on behalf of the Public

Power Council together as a panel. The subject of their testimony was PacifiCorp’s continued

eligibility for residential exchange benefits from BPA. They express concern whether that

eligibility would continue following the merger under the Pacific Northwest Electric Power

Planning and Conservation Act (Northwest Power Act). While they did not go so far as to state
that PacifiCorp would be ineligible for residential exchange credits following the merger,

O’Meara and Hansen stated that it “remains unclear.” Tr. p. 650. Pursuant to the Northwest

Power Act, only Pacific Northwest electric utilities have filed for and received residential |

exchange benefits from BPA. Those utilities have always directly served residential and small
farm consumers to whom the exchange benefits are directed. They acknowledge that PacifiCorp
has qualified in the past for exchange benefits for both its Idaho service territory and in other
states. Tr. p. 651. They contend that, following the merger, the decision whether PacifiCorp
would continue to qualify as a Pacific Northwest utility would rest with BPA, FERC and, if
challenged, ultimately the federal courts. Tr. pp. 651-652. O’Meara and Hansen also contend
that the merger may have the effect of changing PacifiCorp’s average system cost, which would
affect the amount of residential exchange benefits to which it is entitled. Tr. pp. 652-656.

In rebuttal, PacifiCorp witness Brattebo challenged the assertion that the merger will
have any effect on PacifiCorp’s eligibility for BPA credits, Brattebo testified that BPA’s
Residential Exchange Program will continue after 2001. Tr. p. 348. Given the continuing dispute
with investor-owned utilities over BPA’s reduction of exchange benefits, howevér, BPA also
intends to offer “subscription” power to those utilities to serve a portion of their residential and
small farm loads. This subscription power would be offered as a means of settling the investor-
owned utilities’ rights under the Residential Exchange Program for five to twenty years; the
“Subscription Settlement.” Tr. p. 348-349.
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According to Brattebo, PacifiCorp will continue to participate in the Residential
Exchange Program or the Subscription Settlement if the merger is approved. Tr. p. 348. Brattebo
testified that the merger will not affect PacifiCorp’s status as a “northwest utility” nor its
eligibility for benefits under the Residential Exchange Program. Tr. p. 349. Brattebo notes that
the relevant consideration for BPA in determining whether a utility is eligible for participation in

the exchange program is whether it provides state-regulated retail service to residential and small

farm customers within the Pacific Northwest. Tr. p. 350. For example BPA recogmzed Pacific- .. -

Power & Light Company as an eligible utility even though it was a Maine corporation when the
initial contracts were executed. Id. Moreover, Utah Power & Light was a Utah corporation
located in that state but BPA considered it eligible because it served customers who were located
within the PacifiCorp Northwest region. Id. Brattebo further contends that the merger will not
change PacifiCorp’s average system cost (ASC) nor the ASC methodology. Tr. p. 354. The
amount of exchange benefits PacifiCorp’s Idaho customers are entitled to has been settled
through June 30, 2001 he notes.

Staff witness Sterling also weighed in on the BPA issue. Staff investigated whether
the merger would affect PacifiCorp’s eligibility for residential exchange credits from the BPA.
Staff believes that the determination of PacifiCorp’s continued eligibility is a legal one that rests
outside the scope of the Commission’s authority. Nonetheless, Staff notes that BPA has
continued to negotiate residential exchange rights with PacifiCorp even knowing that the latter
intends to merge with ScottishPower. Tr. p. 972.

We find:

We appreciate the importance of this issue and the input provided by the Public
Power Council. Nonetheless, we find that there was simply no credible evidence presented that
the merger will render PacifiCorp ineligible for continued participation in the BPA exchange
program. To the contrary, the BPA itself confirmed that PacifiCorp will continue to remain
eligible after the merger. Exhibit No. 2 introduced during the technical hearing is a letter from
BPA regarding the exchange program, in response to an inquiry from PacifiCorp, in which BPA
concluded that “the pending merger would not affect PacifiCorp’s eligibility to participate in the
Residential Exchange Program or PacifiCorp’s ability to negotiate a settlement of its rights under

that program.” Tr. pp. 356-57.
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In any event, we note that it is very unlikely that PacifiCorp will continue in the BPA
residential exchange program after 2001 regardless of the merger. In cross-examination by
Commissioner Smith, PacifiCorp witness Brattebo testified as follows:

Q. Thank you. It’s my understanding that the exchange credit program
is to be kind of replaced by something we are calling subscription. Is
that your understanding?

A. That’s the proposal the Bonneville administrator has made, yes.

Q. And so if in these discussions PacifiCorp, as Utah Power and Light’s
service territory, is able to walk away with a subscription amount
that is equal to today’s exchange, can we hold customers harmless
from effects of whatever happens to the average system cost or the
exchange program or the 7(b)(2) test?

A. If we enter into an agreement to settle our exchange rights under a
subscription process, the issue of 7(b)(2) goes away. As far as will
the new program actually be equal to the current exchange benefits?

Q. How do you see that working? I guess my real question is do you
see the Utah division of PacifiCorp receiving any exchange credits if
the 7(b)(2) test is applied?

A. It would be total speculation, but I would guess there would be some
benefits. However, though, there is another mechanism in the
regional account that’s called “in lieu.”

In lieu, yes.

And Bonneville has indicated that it will use the in lieu provision to
eliminate all benefits under the traditional exchange program.

Q. So what do you think is the likelihood of continuing in the
residential exchange program after 2001 regardless of whether there
is a merger or not?

A. I'would say the likelihood is very low.

Tr. pp. 370-371.
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3. Water Rights
This is an important issue that was emphasized in the public hearings by Senators

Noh and Lee and Representative Linford and other members of the Idaho Legislature. There was
concern expressed regarding the effect that the merger might have on the water rights currently
held by PacifiCorp in Idaho and the effect that would have on the water rights of Idaho irrigators;

primarily those operating in or near the Bear River system.

PacifiCorp presented the testimony of Mr. Carly Burton who is a c_onsultan‘t; L

employed by the Company for, among other reasons, the purpose of address—ing‘ water ’ri-ghts
issues in this proceeding. He was employed by PacifiCorp for twenty-five years as a manager of
water supplies and water rights for Utah Power & Light’s 23 hydro projects. He has extensive
experience with the Bear River system and with PacifiCorp’s water rights for its Idaho hydro
facilities. PacifiCorp currently has five “run of the river” hydro facilities located on the Bear
River downstream from Bear Lake. Tr. p. 490. Mr. Burton was also employed to prepare an
operating plan for the Bear River system “in a manner consistent with its historical operation and
within the constraints of irrigation water delivery, drought management, the Bear River
Compact, the 1995 Bear Lake Settlement Agreement, flood control and other concerns.” Id. As
discussed below, this plan ultimately became' the subject of a cooperative agreement between
ScottishPower, PacifiCorp, and the states of Idaho, Wyoming and Utah. Burton notes that “[aJll
of the obligations of PacifiCorp to deliver water to Idaho irrigators are, if not perpetual, very
long term.” Tr. p. 491. Burton argues that the merger of PacifiCorp and ScottishPower could
not cause a change in the relationship between PacifiCorp and junior appropriators of water on
the Bear River system. Tr. p. 492. He concludes that the merger will not adversely affect Idaho
irrigators’ water rights. /d.

Staff witness Sterling also addressed the water rights issue and believes that the
merger will have essentially no effect on the rights currently held by PacifiCorp and, therefore,
the rights of other users in the state. Sterling investigated whether the merger would have any
effect on the water rights held by PacifiCorp in Idaho (including their seniority relative to water
rights held by others in the state) and the operation of the Company’s hydro facilities located on
the Bear River and the uppér Snake River. Most of PacifiCorp’s water rights are associated with

their plants on the Bear River: Grace, Oneida, Cove, and Soda. The Company also has water
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rights attendant to its hydro facilities on the upper Snake River including the Ashton aﬁd St.
Anthony plants on the Henry’s Fork of the Snake River. Tr. p. 965.

The Company holds a series of water rights on the Bear River that stem from licenses.
permits or statutory claims. PacifiCorp also holds decreed water rights to divert water from the
Bear River for storage and Bear Lake. The general nature of the decreed rights allows the
Company to operate, manage and release water from storage for power generation, irrigation and
other beneficial uses. At the time of the decree, irrigators on the Bear River agreed to k
subordmate their lrngatlon rights in exchange for contractual rights with Pac1ﬁCorp (and its
predecessor companies) for Bear Lake storage water. Most of those contracts are perpetual or
very long-term and can only be terminated by mutual agreement of the parties. In addition, most
of those irrigators use PacifiCorp’s water to supplement existing rights, some of which are senior
to PacifiCorp’s rights.

Staff believes that PacifiCorp’s water rights constitute property located in Idaho used
in the generation of electric power and, consequently, neither PacifiCorp nor ScottishPower can
sell or transfer those water rights without approval from the Commission pursuant to Jdako Code
§ 61-328. Tr. p. 967. In addition, Staff notes that in 1985, the Idaho Legislature enacted Jdaho
Code § 61-502B, which requires that “the gain upon sale of a public utility’s water right used for
the generation of electricity shall accrue to the benefit of the ratepayers.” Tr. p. 967. Finally,
Idaho Code § 61-539 specifically precludes the authority of the Commission in instances where
the failure or refusal of an electric company to protect its hydro power water rights from loss or
depletion to certain junior appropriative rights is involved. Tr. p. 967.

Based upon the foregoing, it is Staff’s opinion that the water rights of PacifiCorp, or
any other water right holder in Idaho, will not be adversely affected by the merger. Any
statutory license, permit or claim related to the use of water would still be held by PacifiCorp or
simply transferred to the succeeding entity with all of the same rights, conditions, limitations and
responsibilities as prior to the merger. ScottishPower could only receive those rights that
PacifiCorp holds and no more. Similarly, with decreed water rights, the sale, lease or transfer of
a water right transfers no more legal interests in the water night than the original owner holds. In
the case of contracts related to water rights, ScottishPower would be a successor in interest and

the legal status of the contracts would not change because of the merger. Tr. p. 968.
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We find:

Not only are PacifiCorp’s hydro plants subject to sale or transfer approval pursuant to
Idaho Code § 61-328, but so are the water rights associated with those facilities because they are
used in the generation of electric power and are considered real property. Therefore, before
PacifiCorp or ScottishPower can sell or transfer water rights or the control thereof, they must
request approval from this Commission pursuant to Jdaho Code § 61-328. In addition, in 1985
the Idaho Legislature enacted Jdaho Code § 61-502B which requires “the gain ubon sale of a:v ;
public utility’s water right used for the generation of electricity shall accrue to the benefit of the
ratepayers.”

Subsequent to the technical hearing, ScottishPower and PacifiCorp entered into two
Separate agreements pertaining to water rights associated with all of PacifiCorp’s hydro facilities
located in Idaho. The first such agreement, executed on October 5, 1999, pertains to the
Company’s Bear River/Bear Lake facilities and water rights. The parties to the agreement
include ScottishPower, PacifiCorp, the State of Idaho (through the Department of Water
Resources), the State of Utah (through the Division of Water Resources) and the State of
Wyoming (through the State Engineer). The five page agreement, which we have reviewed and
hereby take official notice of pursuant to Rule 263 of the Commission’s Rules of Procedure
(IDAPA 31.01.01.263), was executed in recognition of concerns expressed regarding
PacifiCorp’s water rights and the effect the proposed merger might have on them. Paragraph
“B” of the “Recitals” section of the Agreement states:

The Parties recognize the need to assure the public utility commissions of
the states of Idaho, Utah, and Wyoming, and the other public officials and
water users of the three States that PacifiCorp’s merger with
ScottishPower will not affect the operation of the Bear River System or
PacifiCorp’s ownership or exercise of its Bear River water rights.

The Parties further agree that:

a.  PacifiCorp’s water rights are constrained by the historic practice of
not making a delivery call for hydropower generation; and

b.  Bear Lake is operated, consistent with long-standing historic practice
and applicable laws, primarily as a storage reservoir to satisfy
contracts for existing irrigation uses and flood contro] needs in the
three States, with the use of water for hydropower generation being
incidental to the other purposes for which the water is being
released.
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The Parties also agree to “jointly negotiate an enforceable Bear River System Operations
Agreement consistent with the [foregoing provisions].”

On October 22, 1999, ScottishPower and PacifiCorp executed a “Memorandum of
Agreement Regarding Ashton-St. Anthony Projects” with the State of Idaho through the
Department of Water Resources. Pursuant to Procedural Rule 263, we hereby take official notice
of this agreement as well. Like the Bear River Agreement, the Ashton-St. Anthony
Memorandum recognizes the public need for stability of wafer rights. To that end, the -
Memorandum provides that “the water rights presently owned by PacifiCorp on the North Fork
(Henry’s Fork) of the Snake River must continue to be used consistent with historical practices.”
In furtherance of this, PacifiCorp and ScottishPower agree that their water rights on the Snake
River are constrained by a Contract executed September 28, 1935 between the U.S. Bureau of
Reclamation, Fremont-Madison Irrigation District, City of Idaho Falls, and Utah Power and
Light Company. PacifiCorp and ScottishPower further agree that PacifiCorp’s rights to the use
of water for power generation are incidental to the rights to the use of water for other purposes,
except for junior water rights for hydropower generation. |

One need not look far for evidence of the importance that water has to southern
Idahoans. This issue, had it not been successfully resolved by the Joint Applicants, could well
have been a stumbling block in satisfying the public interest criterion of Idaho Code §61-328.
As it is, the Joint Applicants have done a commendable job of ensuring that the status quo
regarding water rights will be maintained and the public interest preserved.

The undisputed evidence presented in this case establishes that the merger will not
affect the legal status of the water rights currently held by PacifiCorp. ScottishPower will
assume ownership of those rights (by virtue of its ownership of PacifiCorp) subject to all the
limitations, conditions, and relative priorities that they now possess. Furthermore, we are legally
prohibited from taking any action involving an electric utility’s failure to protect its water rights
from junior appropriators. Idaho Code § 61-539. Thus, we find that the state agencies charged
with the responsibility to oversee water rights have adequately protected the interests of the
people of this state. The Agreements entered into recently by the Joint Applicants ensure that the

public interest, as it pertains to water rights, will not be adversely affected because of the merger.
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4. Foreign Ownership
The vast majority of those who opposed the merger did so on the basis that

ScottishPower is a corporation whose management, offices and/or shareholders are located
primarily in a foreign country. The comments made in this regard were often passionate and
ranged from general uneasiness to explicit distrust and outrage at the concept of a corporation

from a foreign country acquiring an ownership interest in what is perceived as a U.S., or even an

Idaho, “resource.” In some cases members of the public seemed to equate ScottishPower with a. L

governmental agency of a foreign country. Some of the comments, however, more specifically
identified a perceived lack of trust in the ability of ScottishPower’s management to understand
the needs and concerns of rural Idahoans. Those who commented feared that PacifiCorp would
be operated and managed by personnel either living in Scotland or who are from Scotland and
who will fail to comprehend or appreciate the electricity needs of, for example, an Idaho potato
farmer located on a rural route miles from the nearest city. Many members of the public feared
that, in the event they had reason to contact the Company, it would be necessary to call Glasgow,
Scotland. Others feared an inability on the part of this Commission to regulate a foreign
corporation. Some customers feared that Idaho would lose its relative representation on
PacifiCorp’s board of directors.

This aspect of the Joint Applicants’ filing engendered more controversy and enflamed
more passion than any other. The issue of foreign ownership was raised primarily during the
public hearings. None of the parties to the technical proceeding contend that the Application
should be denied simply by virtue of the fact that ScottishPower is a foreign entity. There were
concerns expressed, however, particularly by the Irrigators, regarding the ability of
ScottishPower personnel from outside this region to fully comprehend and appreciate the specific
needs of Idahoans. As discussed more fully below; we find that we are legally prohibited from
denying the merger simply because ScottishPower is not an “American” company. But because
the issue is clearly so important to PacifiCorp’s Idaho customers, we discuss its various aspects.
We find:

With the increased globalization of economies and cultures, the concept of an
“American” company is becoming more obscure. Today’s increasingly competitive markets
require businesses to search far and wide for materials, labor, and business opportunities. Large

businesses whose stock is publicly traded in this country are often owned, at least in part, by
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foreign interests. Similarly, U.S. corporations and individuals often engage in the acquisition of
or partnership with foreign businesses. In short, corporate mergers make the news almost daily.

It was often expressed during the public hearings in this case that the “country” of
Scotland should not be allowed to take over an “American” corporation. In fact, ScottishPower
no more constitutes the Scottish government than PacifiCorp constitutes the government of the
United States. PacifiCorp is an Oregon corporation whose stock is publicly traded and owned by
people living throughout the country, and the world. Not one of PacifiCorp’s cmfent' members. '
6f the board of directors lives in Idaho 24 a

Both ScottishPower and PacifiCorp are investor-owned businesses engaging in
precisely the type of economic posturing that many large businesses must consider as an option
to remain competitive in today’s marketplace. It just so happens that they operate in an industry
that is governmentally regulated. We find that the denial of the merger in this case simply by
virtue of the fact that ScottishPower is incorporated in another country would put this
Commission on very tenuous legal footing. The constitutional and statutory structure under
which this Commission functions and pursuant to which we must review this merger does not
allow such a ruling.

Indeed, the founding document .of this coimtry potentially prohibits such
discrimination. Article I, § 8 of the United States Constitution, known as the “Commerce
Clause,” vests in the United States Congress the power “to regulate commerce with foreign
nations, and among the several states.” The fundamental principle embodied in the General
Agreement on Trade in Services (GATS - a component of the General Agreement on Tariffs and
Trade (GATT)) is that foreign countries who are signatories to the agreement will have “most
favored nation” status in their dealings with the United States. This means that the United States
is not permitted to discriminate against service providers who are citizens of other states or
foreign countries. Thus, if any state has a law on its books giving favored treatment to its own
citizens, that law will be pre-empted by the GATS treaty.

Regardless of the legal aspects discussed above, we find that the nature of the merger

transaction itself has been somewhat misperceived. This merger is essentially what is known as

24 Pursuant to Rule 263 of the Commission’s Procedural Rules, we take official notice of this
fact, which can be found through a review of PacifiCorp’s 1998 FERC Form 1 (pages 105-105.2).
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a “stock swap.” Following the conclusion of the transaction, as proposed by the Joint
Applicants, the former owners of PacifiCorp, many of whom are U.S. citizens and some. no
doubt, who aren’t, will be given the opportunity to become owners in ScottishPower. Thus.
ScottishPower will be owned by shareholders located in Scotland, the United States, and in many
other parts of the world as well. F urthermore, as noted in other sections of this Order, PacifiCorp
will continue to operate on a stand-alone basis, with primarily the same personnel, following the
- merger. Because of the conditions imposed by this Commission, the ratepayers should npticé ‘
improved service quality with, at a minimum, a temporary rate reduction. Im'gators‘ in particular
should be better served with the addition of an irrigation specialist to PacifiCorp’s personnel.
So long as this Commission has regulatory oversight of electric utilities, we will
exercise our jurisdiction to ensure that PacifiCorp provides reasonable service at fair rates. In
light of the foregoing, we find that the public interest will not be adversely affected by the

merger simply because ScottishPower is a foreign based company.

S. Irrigation Concerns
This issue was raised by the Commission during the prehearing conference. In its

Notice of Irrigator Service Commitments, the Joint Applicants propose the following conditions
to address the concerns of southeastern Idaho irrigators:

1. ScottishPower/PacifiCorp will make available prior to the next
irrigation season a dedicated irrigation specialist in the Idaho service
territory. This specialist will be available at the local Utah Power
Offices in Rexburg and Shelley for consultation appointments. The
effectiveness of this service will be reviewed at the end of the 2001
irrigation season.

2. ScottishPower/PacifiCorp will extend the Irrigators HOTLINE
facility in the Wasatch Business Center to seven days a week from
7:00 a.m. to 7:00 p.m.

3. ScottishPower/PacifiCorp will publish the Irrigator HOTLINE
telephone number in the public telephone directory along with the
other Utah Power numbers.

4, ScottishPower/PacifiCorp will work with the irrigators to better
identify, on a geographical basis, the location of each electricity
supply point. This geographical description should be used when the
irrigator is unable to provide either the site identification number
(meter number) or the account number. (The meter number or the
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account number will remain the preferred terms of reference for site
identification.) This proposal, the Joint Applicants contend, will
enable the business center and the customer to more effectively
communicate and locate the supply point in question, particularly
during an outage. The irrigators and the Company will continue to
ensure these descriptive locations are updated as required.

5. ScottishPower/PaciﬁCorp will review in conjunction with the
irrigators, the account format to identify improvements that can be
made to improve clarity. : ‘
The Joint Applicants contend that these irrigator service commitments respond to
comments received during the public hearings held in Rexburg and Pocatello, Idaho on July 27
and 28, 1999, and are in addition to the service quality and reliability commitments set forth in

the Company’s direct testimony.

- We find:

The addition of an irrigation specialist to southeastern Idaho is an appropriate first

‘step for PacifiCorp to take toward addressing the generally held belief that the Company is

failing to adequately address the needs of its customers. This should provide PacifiCorp
customers with access to someone living in the area and specially trained to address their specific
needs. Also, the Company’s commitment to develop a means to better locate customers’ service
locations will aid in reducing response time in the event of outages.

The service quality monitoring reports to which ScottishPower has committed itself
will enable the Commission and jts Staff to track the progress of the Company in improving its
overall service quality for all customers. In addition, we direct the Commission Staff to file a
report with the Commission within 30 days of this Order containing the results of Staff's
informal investigation into the quality of service being provided by PacifiCorp. We find that the
many conditions imposed by this Order will ensure that the public interest, in the form of
irrigation concerns, will not be adversely affected.

G. Contract Rates of Solutia

Throughout this proceeding, Solutia has drawn attention to its special contract with
PacifiCorp and the rates contained therein. Solutia’s contract expires on December 31, 2001.
Although Solutia’s contract still has Over two years remaining, it has attempted to use this
proceeding as a forum to extend the contract and renegotiate its rates.

For example, in its post-hearing brief, Solutia stated:
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Solutia’s opposition to the merger is based mainly on two fundamenta]
concemns. First, that Solutia has been unsuccessful and has made no
progress with applicants in negotiating an extension of ts Special Contract
despite numerous attempts.. ..

This issue is completely outside the scope of this proceeding. The renewal of

Solutia’s contract is in no way relevant to the approval of the merger. Even if it were, we find.

favorable re-negotiation of its contract. Finally, the level at which we set Solutia’s rates wil]
have an effect on the rates of PacifiCorp’s other customers. It would be wholly Inappropriate for
us to allow Solutia to turn this proceeding into a contract renegotiation without soliciting and
reviewing the full effect that a contract renegotiation would have on other customers’ rates and
without allowing other customer classes the opportunity to comment.

H. Conclusion

The statutory criteria governing our review of the merger do not allow for caprice or
subjectivity. While public sentiment has been used to impose significant merger conditions, it
cannot be used as a surrogate for the clear letter of the law. In this case, that law (ldaho Code §
61-328) provides that the merger “shall” be authorized unless the Joint Applicants have failed to
satisfy the three criteria discussed throughout this Order. The Joint Applicants carried the
burden of proof in demonstrating that the merger would not adversely affect the public interest,
would not result in an increase in rates to existing PacifiCorp ratepayers and that they have the
bona fide intent and financial ability to continue operating the system in the public interest.

We find above that not only have the Joint Applicants satisfied the statutory criteria
of Idaho Code § 61-528, but they have gone a step beyond. The criterion of bona fide intent and
financial ability was relatively unchallenged in this case. PacifiCorp’s Idaho customers should
have little concern that as long as this Commission has regulatory oversight; we will cbntinue to
“do all things necessary” to ensure that the Joint Applicants continue to provide service as a
public utility. There was absolutely no evidence presented during this case that their ability to do
so will be impaired by this merger.

The Joint Applicants had the burden to prove that PacifiCorp’s rates will not increase

as a result of this merger. The evidence initially presented established that the merger would
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result in significant cost savings that would ultimately result in lower overall rates. The Joint
Applicants backed this commitment up through a guaranteed reduction in operating expenses.
This alone satisfies the requirements of § 61-328. The Joint Applicants put to rest any lingering

doubts, however, when they committed to a merger rate credit that, when combined with the

Their rates will g0 up only if PacifiCorp requests and is authoﬁzed by this Commission to
increase its rates in an amount exceeding the rate credit. This would not have occurred absent
the merger.

Finally, there was ample evidence presented in this case that the public interest wil] -
be enhanced by this merger. That is, of course, not the standard by which we are required to
review the transaction. The Joint Applicants were simply required to prove that the merger
would not adversely affect the public interest. Again, they exceeded their statutory burden byv,
among other things, committing to an extensive set of service quality standards. They also
resolved any doubts that might have existed regarding the effect of the merger on Idaho water
rights. The Joint Applicants addressed the specific needs of southeastern Idaho irrigators. In
short, they refuted any doubts that the merger will adversely affect the public interest.

The requirements of Jdaho Code § 61-328 have been fully satisfied. We also find
that, based on the evidence discussed throughout this Order, the merger, pursuant to Idaho Code
§ 61-902: (1) is not inconsistent with the public interest; (2) is not unnecessary, inappropriate or
inconsistent with the proper performance by the Joint Applicants in service as a public utility,
and; (3) is not prohibited by Title 61 of the Idaho Code. The merger of ScottishPower and
PacifiCorp is approved subject to the Conditions of Merger Approval set forth in section III.B of
this Order.

L. Securities Issuance

Regarding PacifiCorp’s securities issuance request, we make the following findings

of fact and conclusions of Jaw:

1. Upon completion of the transaction generally as described in the
Amended and Restated Agreement and Plan of Merger, dated as of
December 6, 1998 and amended as of January 29, 1999 and F eb
9, 1999, and amended and restated as of F ebruary 23, 1999 (“Merger
Agreement”), PacifiCorp will become an indirect, wholly owned
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subsidiary of a new holding company named Scottish Power plc and
an affiliate of the existing electric utility, Scottish Power UK plc.

2. Pursuant to the Merger Agreement, and for the purpose of
effectuating the merger of PacifiCorp and ScottishPower, all of the
outstanding shares of common stock of PacifiCorp will be cancelled
and converted, and PacifiCorp will issue new common stock to an
entity wholly-owned by Scottish Power ple, which stock shall
constitute the only outstanding common stock of PacifiCorp.

3. PacifiCorp has paid the fees required by Jdaho Code § 61-905,

4. PacifiCorp is an electrical corporation within the definition of Idaho
Code § 61-119 and is a public utility within the definition of Jdaho
Code § 61-129.

5. This Commission has Jurisdiction over this matter pursuant to the
provisions of Idaho Code §§ 61-328 and 61-901 er seq.

6.  The purpose for the proposed issuance of common stock is a lawful
purpose under the public utility law of the State of Idaho and is
consistent with the public interest.
We find:
Based on the foregoing, the Application for a securities issuance to effectuate
this merger is approved.
J. Intervenor Funding
On September 13, 1999, the Irrigators filed an Application for Intervenor F unding in
this case pursuant to Jdako Code § 61-617A and Rules 161-165 of the Commission’s Rules of
Procedure, IDAPA 31.01.01.
In their Application, the Irrigators claimed the following costs and fees:

Legal Fees (Mark Nye - 246 hours @ $150/ hr.) $36,900

Travel, meals, and lodging, postage, fax, photocopies

and miscellaneous expenses $834.51

Expert Fees (Tony Yankel — 396 hrs @ $100/hr.) $39,600

Travel, meals, lodging, postage, photocopies and $1362.46

miscellaneous expense $78.696.97
Total

According to their Application, the Irrigators note that, contrary to the position taken
by the Commission Staff, they opposed the merger. The Irrigators also note that they addressed
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the disparity in irrigation rates in eastern Idaho; an issue they contend that was raised by the
Commission and that no other party addressed. The Irrigators argue that the time spent by their
attorney and expert witness in preparing the Irrigator’s case is reasonable given the nature of this

relying on voluntary member dues and contributions.

We find: C o
' We find that the Irrigators® Application in this case was timely filed and satisfies a]] -

of the other “procedural” requirements set forth in Rules 161-165 of the Commission’s Rules of
Procedure. Rule 161 of the Commission’s Rules of Procedure states:

161. Cases in which intervenors may apply for funding (Rule 161). In
any case involving regulated electric, gas, water or telephone utilities
with gross Idaho intrastate annual revenues exceeding $1,500,000,
intervenors may apply for intervenor funding (emphasis added).
Rule 165 of the Commission’s Rules of Procedure contains the following
“substantive” requirements: (a) the Irrigators’ involvement in this case must have materially

b

s final decision, (b) the costs of intervention awarded are

Commission Staff, and; (e) the Irrigators addressed issues of concern to the general body of

ratepayers.

Joint Applicants, questioned the effect that the merger will have on the public interest and
offered insight into the specific concerns of PacifiCorp’s Idaho irrigation customers, their
participation in this case materially contributed to our decision and was of benefit to the general
body of PacifiCorp’s ratepayers. Their recommendations certainly differed, on the whole, from
those of the Commission Staff. We find, however, that the costs and expenses incurred by the
Irrigators are excessive given the relatively limited scope of their testimony and participation in
this case. The Irrigators primarily focused on what they believe to be a disparity between the
rates of PacifiCorp’s Idaho irrigation customers and customers in other states or served by other
utilities. We noted earlier that this issue is completely irrelevant to this merger. Moreover, the

Irrigators were misleading in their comparison of Idaho PacifiCorp irrigation rates with those of
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Utah. Consequently, we do not find it appropriate to award the Irrigators the full $25.000
available intervenors pursuant to Jdaho Code § 61-617A and Rule 165 of the Commission's
Procedural Rules. Instead, we allow them the full recovery of their out of pocket expenses
totaling $2,196.97. We further allow them recovery of 10% of their attorney’s and expert
witness fees which results in $7,650 that, when combined with out of pocket expenses, results in
a total intervenor funding award of $9,846.97.

ORDER
IT IS HEREBY ORDERED that the Application of PacifiCorp and ScottishPower

for approval of a merger transaction and approval of securities issuance is approved subject to
the terms and conditions set forth herein.

IT IS FURTHER ORDERED that the Idaho Irrigation Pumpers Association is
awarded intervenor funding in the amount of $9,846.97.

THIS IS A FINAL ORDER. Any person interested in this Order (or in issues
finally decided by this Order) or in interlocutory Orders previously issued in this Case No. PAC-
E-99-1 may petition for reconsideration within twenty-one (21) days of the service date of this
Order with regard to any matter decided in this order or in interlocutory Orders previously issued
in this Case No.PAC-E-99.]. Within sevén (7) days after any person has petitioned for
reconsideration, any other Person may cross-petition for reconsideration. See /daho Code §61-
626.
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| DONE by Order of the Idaho Public Utilities Commission at Boise, Idaho this A5 KL
day of November 1999,
i i t e
DENNIS S. HANSEN, PRESIDENT
q M ]
MARSHA H. SMITH, COMMISSIONER
PAUL KJELLANDER, COMMISSIONER
ATTEST:
// L»Q % Lig
Myma J. Waltéts
Commission Secretary
vId/O:PAC-E-99-1_bpé
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DISSENTING OPINION
OF
COMMISSIONER DENNIS S, HANSEN

I must respectfully dissent from the majority opinion in this Order. 1 believe the record in
this case does not support approval of the merger between PacifiCorp and Scottish Power, plc
(“Applicants™). ' B o

~ PacifiCorp and ScottishPower have failed to prove the merger is nbt adverse to the public
interest, based in part on Jdaho Code § 61-328, as well as public and written testimony. Idaho
law requires the Commission to make several findings based on the facts as established in the
Commission record before jt can approve an electric company merger. More precisely, the
Commission must consider and find that “the public interest will not be adversely affected, that
the cost of and rates for supplying service will not be increased . . . and that the applicant . . . has
the bona fide intent and financial ability to Operate and maintain . . . [the] property in the public
service. . .” Idaho Code § 61-328. While the majority finds that approving the merger is in the
public interest, after carefully considering the record, I find that the factua] record does not
clearly establish that the “public interest will not be adversely affected” and further find that the
Applicants have not met their burden.

According to the Idaho Supreme Court, “public interest” cannot be perfectly defined.
Bermensolo v. T ennyson Transfer & Storage Co., 82 Idaho 254, 258, 352 P.2d 240, 242 ( 1960);
see aiso Browning Freight Lines, Inc. v, Wood, 99 Idaho 174, 180, 579 P.2d 120, 126 (1978). In
general, however, where the Commission is required to consider the “public interest,” it must
look to “the interest of the public, their needs and necessities and location and, in fact, all the
surrounding facts and circumstances to the end that the people be adequately served.” Mualone V.
Van Etten, 67 1daho 294, 301, 178 P.2d 382, 385 (1947). In past cases, the Idaho Supreme

Court has affirmed Commission decisions concerning public interest where the Commission has

words, the Commission must decide what facts it wil] consider when determining whether a

merger is not adverse to the public interest — not the Applicants. Moreover, the burden is on the
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Applicants, in this case PacifiCorp and ScottishPower, to demonstrate that the public interest is
not adversely impacted by the merger.

At the prehearing conference held on February 18, 1999, the Commission identified
several factors as being relevant to the Commission’s consideration what impact the merger
would have on the public interest. In particular, I requested PacifiCorp and ScottishPower to
document the effects the proposed merger would have on irrigation rates, the future BPA
exchange credit and the subscription eligibility in southeastern Idaho. Tr.p. 19: I requested the -
parties to present “concrete” evidence establishing their claim that rates would be lower than
they would be without this transaction and demonstrating how the projected claimed efficiencies

would be achieved. Jd In addition, I questioned PacifiCorp’s and ScottishPower’s assertion that -

approve or disapprove any sale of plant facility or associated water rights. Tr. p. 18-19.

In addition, during the prehearing conference, other factors were included. The chair
opened up for discussion the issues the parties thought should be addressed in this case. For
example, Mr. Budge, representing Solutia, said, “we think that you’ve outlined issues that we
see.” Tr. p. 22, lines 7-8. He went on to say, “Solutia does have a concern that the management
change and what authority may be moved from Portland, in this case, Glasgow, might have on
that relationship.” /d.., Tr. P- 23, lines 13-16. No one objected to including these issues as part of
the case at that time.

First, I believe it fundamental that the Commission consider public opinion and concem.
I respectfully disagree with the majority’s decision that the Applicants met their burden of proof
to show that the merger was not adverse to the public interest. | find that the Applicants failed to
adequately respond or answer the many concerns the public voiced concerning the merger at the
numerous public hearings. ’

The four public hearings generated record participation, estimated at over 1,000 people.
Communities were represented by county commissioners, mayors, city councilmen, local
chambers of commerce, the Idaho F arm Bureau, local legislators, newspapers, farmers, ranchers,
irrigators and water users, customers, and concerned individuals. Over 100 people testified

during the hearings, many bringing signed petitions which strongly opposed the merger. Only
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five individuals who testified supported the merger. Approximately 261 letters were received by
the Commission. Close o 99% were against the merger. These people felt the merger was
extremely adverse to the public interest and voiced several concerns.

Second, the Applicants failed to provide “concrete” evidence of where and how the

Increase.
Fourth, the Applicants failed to provide sufficient proof that the merged company wil]
maintain an adequate workforce in southeastern Idaho to provide quality service to customers.
Fifth, the evidence in the record does not support a finding that ScottishPower has the
required experience and expertise to maintain electrica] properties in southeastern Idaho. In fact,
the evidence seems to indicate ScottishPower does not have the necessary experience or
sensitivity to adequately serve the Idaho rural agricultural customer.

influenced and accessible management in Idaho,

I will now discuss these six reasons for dissent in more detail.

of the best ways to determine the public interest where the public can freely express those

opinions. The Commission should not ignore the overwhelming majority of PacifiCorp

ORDER NO. 28213 65




be adverse to them. In many cases the public identified those same issues earlier identified at the

} Pre-hearing conference - the lack of evidence supporting the creation of claimed efficiencies or
lower rates, maintenance of quality of service, existence of sufficient expertise for ScottishPower
or ScottishPower responsiveness to Idaho customer needs. The Applicants did not adequately
respond to the public’s concerns that the merger would adversely impact them.

1. The Applicants failed to provide concrete evidence of where and how the merged
. ¢ompany would create efficiencies in its operation of the merged company that Would protect

Customers against future rate increases related to the merger.

With respect to whether the merger will create the efficiencies and Cost improvements
claimed by the Applicants, several witnesses identified problems associated with those
assertions. For example, Frank Priestly, President of the Idaho Farm Bureau Federation,
representing approximately 50,000 family members, testified:

ScottishPower cites as examples of its management efficiencies and skills, but yet
it has said that the Company offers an executive Severance package of $20 million

Tr.p. 1609-1610. 1 agree with Mr. Priestly that “Somehow this doesn’t equate to either
frugality or demonstration of management skills and efficiency on the part of ScottishPower.”
Id

Public witness Pallante testified at the Pocatello public hearing that:

PacifiCorp and ScottishPower have repeatedly been asked to provide specifics of
the efficiencies and cost improvements to be gained by the merger and have failed

necessary details? Furthermore, why are they not confident enough to provide

Tr. p. 1225-1226.

I agree with Mr. Pallante. It is not sufficient to merely assure the Commission that such

efficiencies will occur. The burden is on the two companies to support that assertion with real
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concerns.

I am most concemned about the apparent inability of ScottishPower to identify the areas or
quantify the amounts of expected cost cutting and savings - these remain speculative and
uncertain. ScottishPower did not identify potential cost savings above the projected $10 million
in performance efficiency ($450,000 Idaho’s Share). Moreover, the claimed cost savings and
benefits to be derived from this proposed merger have not been studied or quantified and remain
speculative and uncertain.

ScottishPower’s witnesses repeatedly _testified that Do studies to either establish the
existence of the claimed future efficiencies or to quantify those efficiencies have been completed
and would not be completed unti] approximately six months after the merger was finalized. See
Jor example Tr. pp. 146-147; Tr. p. 150-155; Tr. pp. 169-172; Tr. p. 290-291; Tr. p. 595.

Mr. Richardson testified in the hearings on behalf of the Applicants and in response to
Cross-examination as follows:

Q. The Company does not intend to identify specifically the cost savings unti]
you have the transition plan developed. Is that true?

Other than the 10 milljon to which we have committed.

Other than the 10 million?

That's correct.

Other than the 10 million?

That's correct.

And that plan won't be developed for approximately six months?

CrOP0p

25 Richardson: “We have a genuine wish to focus on costs, and our hope is that that focus o
costs will ameliorate and perhaps in time even reduce rates. I think I've said that already. «
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Until the plan is developed, MacRitchie testified he had g idea what those costs would

be or what the expected savings would be. Tr. p. 602-603. Moreover, he indicates that he would

on ratepayers is known — even to the Applicants. The Applicants are required to meet the burden

of proof before approval is given. It makes N0 sense to meet the burden six months after

am not convinced that freezing rates for a period of time as a pre-condition to approval addresses

this problem. I note that PacifiCorp recently agreed to refrain from requesting any type of rate
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increase before January 2002, in Tesponse to a previous Staff audit. Therefore, any rate freeze
for that period of time clearly is not related to the merger.

In addition, I am concerned that the Applicants specifically testified they would pot
guarantee ratepayers rates wilj decrease, stay the same or will not increase as a result of the
merger. There was no evidence presented to address what PacifiCorp rates may be in the future
after PacifiCorp’s rate freeze. Therefore, I cannot determine that ScottishPower’s rates would be
lower or the same as without the merger. This claim is only speculative. - o a

" F urthermore, [ am puzzled by news articles that seem to contradict testimony in this case.
For example, according to an article in the Salt Lake City’s Deseret News dated November 4,
1999, “ScottishPower chief executive Ian Robinson said PacifiCorp customers will face sharp
price increases after the merger closes.”™ In the same article, Alan Richardson, the
ScottishPower official who will be the merged company’s CEO, also is quoted as saying “these
price increases are ‘nothing new’ and do not change the oft-repeated promise that rates will be

This apparent

“guarantee” rates will not increase.
Mr. O’Brien, Vice President and Chief Operating Officer for PaciﬁCorp, testified on
Cross-examination as follows:

Q: And would it also be true that the - PacifiCorp is making no commitment
to freeze rates at existing levels at this time?

A: That is true.

Q And also true that the Company is not making commitment at this time to
cap rates at any particular level if jt chooses to file a rate Increase in the
future?

A: That is true.

Tr. p. 284.
ScottishPower witness Richardson testified similarly:
Q And is it a fact that ScottishPower makes no commitment or guarantee to

26 Although this news article is not part of the Commission record, pursuant to Commission Rule
263, 1 take official notice of this article, IDAPA 31.01 .01.263.
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these particular transaction benefits wi]] exceed the cost of the particular
benefits? ,

A. That is true, but our experience as utility managers is that these are Just the
sort of investments that do deliver the economies,

Q. So what you're basically saying, Mr. Richardson: That even though
you've made no specific study or analysis to quantify the benefits, as a
utility manager, based on your experience, you're quite confident that
those benefits will be achieved?

I 'am very confident,
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rate freeze or cap?

No, I don't think that is appropriate.

Okay, it's not appropriate, meaning you are willing to provide a rate freeze
or cap?

No, what I say is that our commitment to costs and cost reductions will be
reflected in the transition plan and in the annual filings that follow, and
there will be Opportunities going forward in rate cases to take advantage of
those cost reductions In moderating or in time perhaps even reducing rates.

o >

of PacifiCorp. I would suggest that all these costs be borne by the share owners,
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would not guarantee that rates would not increase: “It appears to me that the customer is being
ignored.” Tr. Pp. 1437-1438. Preston Mayor Jay Heusser testified:

I read comments that no dramatic rate increase was planned, but smaj increases -
may be needed in the future. I believe we're already paying two or three cents
more, especially more than Idaho Power, that probably should be serving our
area. I have a great concern, J do not see where our local farmers or irrigators

of those farms have permanently closed operations_” Idaho Farm Bureau F ederation Letter dated
August 4, 1999, ] believe that the Applicants should be required to provide data and
explanations before - not after — the merger.

3. The record does not support a finding that the quality of service will not suffer as a

the merger will have on service - the size and location of the workforce, where customer
concemns are handled, the sensitivity of the merged company to the unique problems faced by its

customers and plans to meet those concerns. The Commission should carefully consider these
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likely be adversely affected by the merger.” Tr. p- 1198. Senator Noh examined ScottishPower’s
actual experience and based on that history, expressed a lack of confidence in ScottishPower's
competence to deliver electrical service to a rural Idaho irrigation environment at low cost.
Tr.p.- 1199,

Among other things Senator Noh noted:

Public witness Eulalie Langford testified: | have been told that ScottishPower will
guarantee that if my power goes off, they will pay me $50. Does this mean that if my power
goes off at five p.m. on Friday, that rather than pay overtime for a service Mmanager to restore my
power on the weekend, that I wij] receive a check for $50 and have to wait untj] Monday
morning for my power to be restored? This is not in my best interest, nor is it in the interest of

my community.” Tr. p. 1386.
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few positives and have Some very deep concerns that such a merger is not in the public's best
interest and certainly not in the farmers’ best interest » Idaho Farm Bureay Federation Letter
dated August 4, 1999

country where they do not even understand, need, or practice the concept of irrigation. ‘God
takes care of their irrigation. They get rainfal) cvery day.” Tr.p. 1571.

Service quality and service responsiveness was also mentioned by several witnesses,
echoing concerns I raised at the pre-hearing conference.

Ms. Langford testified as to her experience with PacifiCorp when management was
moved to Portland, Oregon:

Tr. p. 1386.

Senator Lee summarized many of the public witnesses’ concerns about service

responsiveness:

Then we had the PacifiCorp merger, and as I've indicated, there was a tremendous
reduction -- cost-saving reduction -- byt there was a loss of a lot of familiarity
with personnel. We began to have to communicate with Salt Lake and with
Portland, and it was difficult sometimes to get response, not so much on the
service but on other aspects of it. And, now, with this particular proposed
merger, we're wondering, how can there be more -- more of the same thing on top
of what's already been done? We think they're right to the bare bones. And I've
even heard comments, Are we going to have to go to Glasgow now to get our
power bills resolved? Because that's what's happened with thejr moving
personnel out of and closing down some of these local district offices in Idaho.

Tr. p. 1080.
I agree that these are legitimate concerns. Even though the record indicates that

ScottishPower plans to operate out of Portland, instead of Glasgow, Scotland, they also testified
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that the many Management positions in Portland would be filled with Scottish management
people. So to determine where the decisions wi]] be made, Portland or Scotland, it doesn’t make

background, knowledge, and influence -- jt is not where management sleeps at night, it is the

experience that counts. ScottishPower has not demonstrated to me that it is sensitive 1o the

As Governor Kempthorne said in his statement to the Commission, “The State of Idaho
and Idaho PacifiCorp customers and ratepayers have legitimate concerns over the proposed
merger offer of ScottishPower. Idaho customers muyst be treated fairly and consider their
concerns, and rely heavily on theijr suggestions.” [ share those concerns with Governor

Kempthorne. While | agree with the majority that the Commission does not simply rely on

when deciding whether to expand telephone access in Southern Idaho and, as he said, “it’s wise
to listen to the public you represent.” Tr.p. 1263. The public has made it perfectly clear that
they feel this proposed merger is adverse to their interests. The Franklin County Commissioners
summarized that sentiment when they wrote “ we think you got the feeling of the people we
represent in Franklin County. Almost 100% of the people in Franklin County are against the
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takeover of PacifiCorp by ScottishPower.” Franklin County Commissioners Letter dated
September 8, 1999, A letter received from The Idaho Enterprise reporter Bonnie Bott where she

service area being part of PaciﬁCorp/ScottishPower.”

I believe that the public expression given in testimony should be a key factor m
determining whether this merger is adverse. The Applicants have the bur-den‘ of proof 0 ;
establish that this adversity does not exist, which [ believe they have failed to do, In this case, ]

public sentiment and concerns regarding the imp

Therefore, | respectfully dissent.
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