June, 194l.

in person or by counsel,

conroy Gillesple,

3/7/_.)/ —

"RECEIVED
AUG 22 1941

Dcpdrtment ot Peclamation

IN THE DIUTRICT CUURT UF ThHd FUURTHE JUDICIAL DISTRICT (¥ THE

STATE OF IDAG IN AND ¥

OR b, CUUNTY OF BLAINE

-*—mm: - - -

TOB HUGHES, A. %. HECGKERT,

SCORT ALIND, GLITH FaRi-

LUN, GIORGE KNIGHT, ANDREW
R. El mJCH,émAN, aﬂd Vﬂo JC
BULG, Trustees for Upper
Big Wood River ater Users'
Asscolation, a corpor&tion,

BAGE LINE CANAL COMPANY, a

corporation, and

GIORGE ALLRED,

Plaintiffs,

-y -

KANS H. CUFFIN, wWatermaster,

Defeondant,

FINDING3 OF FACT
CUCLUSIONS UF law
and

UECREE

B e S

Ti:ls cause came on for heariug Iln open court before tle above

cuuplaint.

entitled court, the undersigned

oresiding, ln the ccurtroom of the

courthouss at Halley, Blaine County, IdalLo, on the sescnd day of
The plaintiffs a:peared by one of i{leir attorneys,
goanroy Gi.lesple, Esq., and the defendant felled tu ayppear el ther
Thereupon, pleiatiffs lntroduced proof

of perscnal gervice upon the defendant, duly acknowledged by defenw
dant, and prool of gublication of Hotice of i:endenecy of ilie nbove
entltled action as regulred by law, The defuult of the defendant
and all othor perscns laterested Laving been entsered 1or fdlure to
appear Lud plesd withln the Lime sllcewed by law, the plaintiffs

tlien introdused dgoumentury wnd oral testimouy in support of the

Thereafter, on motion of nlalintirfs, said cause was by order

at his chombers la Guodlag, Guoding Couaty, Idaio.

of the gourt regpened for further hearing, wiich was duly had bafﬂfﬁ

the undersigned judge of i .is court on the 1l8th day of July, 1941,

the plaintiffs ajpeared by their stturneys, B, W. Oppenhelim unﬂ
“hereupen, the plaintiffs called the dofeﬁﬁ@h&s‘
Mans k. Qoffin, who, belug sworn, volunterily testified to certain

matters of faet within hie officlal knowledge as watarmastar on B&e
Wood River.

At sald hsarina,
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YINDINGS OF FAQT

Froposed findings of faet and desres having been by plaine
t1ffs voluntarily subniitted to the sald Mens .. Coffin, and he
havlng sporoved the sane with eertaln wodifteations to wileh
2iaintirfs agreed, and the court, laving heard the testinmony and
velng fully advised, now Tlnds:

1.
sdumlifieatien of Plaintiffs

The plaingiffs, Tom Hughes, A. W. Heokert, Seott Allred,
Smith Feralun, Oeorge Kuight, Andrew Knight, I. &. Roekwsll,

R« R. Buebanan, and Wi. J. Buhler, are trustess ia faot for the
Upper Blg wWood River water Users' Asscolation., Sald asscsiation
is a mutual non-profit corporution orgenized and existing under
and by virtue of the laws of the Sgate of Idaho, the stookholders
and mexbars whercof sre eassh and all users of the water of nig
food River in Blaine Couaty, Idaho, for the irrigation of thelir
respestive lunds, all of whick lznde are loeated in said sounty.
The sald sorvoratiosn is suthorized to acquire new aand additicaal
water rights for ita atockholders znd membhers, to sqononioally
deliver waters already or hareaftar agquired, and to parform the
usual funetions of & water sarporation.

The plaintiff, Bese Line Conal Company, is a non~profit gor-
poration organized and existing under acd by virtus of the laws of
the Gtate of Ideho, “he stookholders and members whereof ars sach
and eil users of the weters of 3ig “cod River im Blaine Qounty,
Idake, for the irrigation of their respeotive lands, looated ia
said oovunty. The sald corporstion 1o authoried to acciire new
&nd edditicnal water rigats fur 1ts stoskholders and membars, to
egononlealily deliver waiers already oxr hereafter asquired, and to
perform the usual funeticns of a waver oorporaiion.

The plaintifrf, George Allred, is an individual user of tie
waters of Big #ood River im Blaine amw,_.,_,_;dgng. for the lrrige-

tion of his iands located in sald county.

L/{J;‘-.' e |
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2.
guaiifieasion of Defendagt
The defendant, Mans H. Coffin (otherwise ians CQoffin), is now
and has beeh sinoe the pendeney of this aotion, and for more then
60 days prior to the filing thereof, the duly eleated, qualirlied,
and acting watermaster of Blg Wwood River and its tributaries
located in Rlel ne, Lineoln, and Gooding sounties, Htate of ldaho.

Se

Blp woed paver .ater adjudicution

The priority rightes of Lle users of the waters of sald lig
Wood Rivaer wud ite tributeries were adjudged wad devermined by
this court sitting ilu the coualy of iLimeoln in a gase entitled
Se Co Frost et 21, v. Albturap vmber Co. et al., decree whereia,
oommepnly kaown #as the “Froust Jeeree", was entered Deosmber 17,
1908, and a copy whereof is duly recorded in the records of
Blaine Cousty in Book 6 of Juydguents at pages 447-488, The
plaintiffs hereln have agoepied sald deasree as binding upon tham.

4.
Instan$ gese Supplemental to Frost Deeres

This present motion is supplemental to sald deoree, having

been brought urder 2eetion 41-1303 Idaho Code Annotated, the
rights herein adjudicated having been zoqulred subsequent to sald

fTormer dearee,

De

Base Line Jyv-2ass Decree

on the 28%th 4ey of ~ugust, 1922, thls court, sittiog in Linocoln
gounty, eatsrad a deerse upon the complalnt of the Upper 3lg vood
River wmter Waars' Azsceintion, a corjoration, the lutuel Jood Rver
water Users' Azacoletion, & corporatlon, amdt the Blg wod Canal
Company, = corporation, agslinat 5. M. Chapuan, the then wuternasber
of sald Blg Jood River, whereln the sald plalntiffu wele degreed
eighteen second feat of the waters of Big Wood River, belng waver

saved 2ad developed by sdia p&axntirfa by reascn of the so-salled

JUN 851954
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By-Pass constructed by tiem to divart the waters of Rig woal River
around the so-gailed "Dry Reda". i o0py ol sald deorvee appears in
the recurds of jiiaine County iun Book 11 of Judguents at Page B30,

For tiw purnuse of nore definitely ldeutifylng tie said By~rass,
1% is herein referred to ag the "Base Lina Sy-ress”, uy wilch name

1t 1o vomsoniy knoan.

6.

{ue sald Ury Beds are situated gsnerally in Sections 13, 14,
RSy By &b, RO, end 98, Yownahip 1 North, and Seetion 2, Township
1l South, Hange 16 KR8t, Beifs, in said Blaine County.

ia the portion of the river 50 deseribed, the river echannel
and tie grouad underliying 1t are or such character that the sup~
faoe waters of Big vood River in great quansity continuously sink
and uisappear through gravel beds and subterrapean outlets, and
are uwaavelizble for appropriation and use by the land Owpers and
water users who divert tlrelr water from the river channel in the
vieinity of and below the Dry Beds.

At times, ana partisularly during the latter part of the
irrigetion Season, the entire surfase flow of sald river entirely
80 disappears and is loat, at whiock times the Beld Dry Reds, for
the purposes of prastieal irrigation, 4divide the river and the
Tflow above sald portion is 8o longer tributary to the streanm
belew sald Dry Beds.

The decres in sald former ad judleation fa Unper Big wood
River 'nter ¥Wsers' i:sceleticn et al. versua 5, W, Ohapman, supra,
recognized the arpropriation of the otherwise lost waters of Big
wood River as an independent sourge of supnly and the watermaster
oR Big “ood River has administered ssid deoree whanever ths flow
of the river diminished tc a point whers the Ty Beds absorhed mo
mueh of the flow that it was no longer nossible to supply the

lower priorities in accordanse with the Frost Deorse.




T
Headgate and gamal No. 61
A diversion from the sast side of Big wood River in tl® Southe
sast quarter of 3eotion 8, Township 1 3outh, Range 18 Bast, BelMe,
is designated as Headgate No. 61, and turough it are diverted iato
Ganal No. 61 oertein early prierities from said river, known as
the "RBlaek™ or "Bettis" water rights, as follows, to wit:
11.20 seoond feet as of July 10, 1880
3.8 " " Tor July 1, losl
8,00 v = w = ryly 31, lsal
4.20 " " " " Deg. 19, 1882
5.60 v " " " uay 1, 1888
4.40 . """ Lay 185, lesd
4,90 " " " " June B6, 1883
1.680 ” " "o ey 15, les4
3,00 v« » g, 26, 1886,
Whonzéﬁoc;iv'r beeomes divided in low water sesson, as set
- Torth in the preeeding finding, the said priorities inte Canal Neo.
Sy are and during all the sxistence of the ixtension By~-Pass have
been diverted at the headgate of the Base Line By-Pass and son-
veyed through sald by-pasms and Lits extension into sald Canal Ko,
6l. HNothing in these findings or in this deeres is intended to
impair or affeot said priorities through Canal No. 61,

8.
Extension By-Pass

- Betwsen the ld4th day of July, L9844, and the 84th day of July,
1984, the plaintirfs, for the purpose of erfeoting a further and
groater saving of the waters so lost in the Iry Beds, by mutual
agreenant, jointly ooustructed a ocansl or diten, with appurtesnant
dams and other hydrauliec deviees, being an extension of the Hase

Line By-Pass therstofore construstéd in the year 1980 by the pl&in&tﬁéf4
in said former action, and the seme is commonly koown as and ias

LN
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e.
Exbeosien By-rass -- Jocatios and Gapmoity

The sald Extension By-Pass is situated in Blaine County, Idaho,
on the east side of Big Wood River. It diverts from the Nese Line
By-Fass at a point in the Rig NWi of 3eetion 86, Twp. 1 North, R.
18 Zast, B.k., wiich polut is the diversics point of the Browa or
Brewer ditch, and runs in a scuthwesterly Aireetion to a point ia
the doutheast arter or Section 2, Twp, 1 douth, R. 18 Rast, Balie,
the point of diversien of the Black diteh, kmown as Caanul No. &1,

The Bxtension By-pass has & earrying capaclty of thirty-rive
{3B) seoond Teet and ig suffioient to carry the waters of Blg Jood
Rivor saved and developed by plaintiffe us well as the waters
thersof whioch under the Frost Deoree ere subjeet to diversien into

sald Oanel No. 61,

10,
Diversion amd Use of ﬁg__ﬁ__gg_!g._z,Exﬁansina By~-Pass

8inee the 24th day of July, 1924, during the irrigation season
of 1924 and of sagh succeeding yesy thereafter, the plaintiffs by
mean® of said sxtension By-Pass have scatinuoualy, uninterruptedly,
openly, and botoriously diverted and beneficially used for irrige~
tion, domestie and stock pursoses on their reape¢tive lands, eight-
sl s000nd feet of the waters of Big /vod River flowing above the
Dry Beds, at 411 times when sald Tflow became so diminished that 1i¢
becams lost 1a the Dry Beds and feiled to flow aoross the surfaoce
thereof in gufficient quantity to becume available for diversion
and use in and lmuediately Leliow the Dry Beds.

The diversion of the watiers oI Blg Jood River by plalantifrrs
through the Buse Lineg By-rass zad the sald ixtension By-rass around
the Dry Beds has and dces effeot, in addition to the ad judicated
saving through the Base Line By-Pess, a further saving of saiq

waters, wileh, exeept for such diversion, wquld ctherwise be lost

e n -,l..'

;p fﬂz uat tc other

and diseppear in the Dry Beds and be unava
appropriators and users of the waters of sugnﬂvtrowm. zgo saving

80 sffeoted amounts to eighteen ssoond feet, in udﬁfﬁion to the

sighteen second fest heresofore ndjudicatoa to the Base x.mn By-Fass.,



The said diversion and use 80 made by the plaintifta, owing
o the saving or water tlheretofcre lost, and whlot, exeept ror such
diversion and use would be lost to all users, is squivalent to the
development of said water from an independent stream or aouroe of
supply. By virtue of sald saving and developuent and the sald
diversion and use thereof, the sald watey right of eighteen ssoond
Teet, with pfigg}}: date of July 24, 1924, hes eocme and is appure
teaant to the saiq Extension By-rass for the benefit of the lands
of the P191#“1f?m4%¥r°ﬁ‘ﬁﬂﬂ of the munbars’and"atqnxholdnpa_at the
plalatire corporations,

11,
iEigation Negessary for Lands gerves
All of the lands so served by the ixtension By-Pass are dssert
in oharaoter apd require water for treir suoeessful cultivation,
and the saild developed and saved water is necessary for thelr proper

irrigetion,

12,
Relatiye Interests of Elaintiffs
The plaintiffs herein are the scle and exclusive cwners of the
right to the use or sald developed ang saved water and, by virtue
of their said diversion and use therect, ars the owaers of and
entitled to the right to use the gaid weter in the following Propore
tions and auounts
The plajintire, Upper Big iwcod Rivey Aater Yserst Asscolation,
_B85/900 of the water 8aved and developed by means of the Extension
By-Faas.
The plaintiff, Bese Lige Canal Company, 300/900 of the wa ter
saved and developed by means of the ixteasion By-rass.
The plaintiff, George Allred, ¥8/900 of the water saved amd
developed by means of the ixtension By-rass.

1s,

Hes gMinan Tiow Above Diy heds pescmes Noa~Tributayy
The flow of the waters of Big Wood River, dependent upen the

JU.,’L’ R e
winter snows oa ié;”iﬂ%hrlh.q and weasher ocaditions, varies from
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yoar to yesr. In Average years, the river flowing above and inte
the [ry Beda appreciadly diminishes in volume beginning usually ia
the month of June, followed by substantial disappearance and ultimately

tosal loss through seepage.,

In the preotiocal adalnistration of the waters of Big iood River,
water has been snqg is turned inio the Base Line By-Fass whenevay
the flow in the river above the dry beds has diminished to the peint
where the capacity of the by-pass is sufficlent to carry tie aitire
flow of the river.

Water has been ang is turned into the Ixtension Bp-Pams when-
over the flow in the river above the 8y Beds, as then dslivered
through the by-pass, 1is insurficient to Supply the righs with prior-
ity of June 15, 1883, knowa ag the Grar right, diverted in the Dry
Beds below the by-pass. |

CONCLUSIONS OF Law

By reason of the foregoing findings, the Court conoludes that

Plaintires ape entitled to a deeree herein substantialiy as prayed
in the camplaint,

DECRER

WHEREFORE, IT Is ORDERED, ADJUDGED, ana DECREED

That plaiotifre 4re tus owners of the right to the use fop
irrigatioa, domestio and stogk burposes, with priority or July 24,
1924, of eighteen 8ecind feet of the waters of Big Wood River above
the Dry Beds, as Gesorited in the foregoing Findings or Pagt, sub~
Jeet to diversion through the ixXtenslon By-pegg herelinbefore
desoribed, wiiehevey during the Irrigotion seamon of &Ly year the
flowage in suig river above the Dry Beds diminishes in amount so
thet on acoount of seid los.es it 1y insuffioient to Bupply the
Prior righte diverted in or Lelow the Dry Beds (other then the
priorities in Canal No, 61, es in the Findings set forthj,

R
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That the rigzht herein adjudicated ihall be desmed a;purtenant
to the sald Exteasion By-Pase for distribution to the lands there-
under owned or served by plaintiffs in the relative propertions
set forth in Finding of Fagt No. 12.

Thet the defendant watermester and Lis sugcessors in office he
aad they are heredby directed to perait plalutiffs to divert the
waters of Big Wood River hereis adjudicsted whenever the flow of
8aid river above and into tie Ory Beds so diminishes in emaint theg
it 13 by reason of logsses in the Dry Beds unevailable to prior
erpropriators,

It being diffioult Gogurately to fix the time when the fiew
of the river above and into the #ry Beds beocomes an independent
souree of supply aAca-tributery to the streem below the Dry Beds,
during the existence of prior rignts dlverted in the Dry Beds the
time during sny irrigstion Seasen when the right herein adjudionted
beccomes effective anell bLe dseuwed to be when water rights in esald
stream with priority of June 16, 1688, are shut off; but im the
event that the point of diversion of suoh prier rights is shanged
from within said Dry Bed aree the time during any irrigstion seamon
when the right herein ad judioated becomes effestive ahall be deemed
to be when the flow of the river 18 turned intoc the Bass Line By~
Pass and the Extension By-rass ig ¢apable of carrying prior rights

deliverable under the froast Degree.

Dated tuls 1Bth day of July, 1941,

Distriet Judge.





