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Transfer No.

STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

APPLICATION FOR TRANSFER OF WATER RIGHT
PART 3

A. Draw a map or attach a USGS map indicating the new point(s) of diversion and/or the new place of use for rights described
in part 1. Clearly depict the land by section, township and range number.

p— ] . : . R2W

PD
63-03593

Z 84

Reiffs
Pond
Pivot irrigation systems

NOTE! Areas outside pivits irrigated
with alternate sprinkler systems.

| NOTE! PD for Snake River rights off map.

\

.

SCALE: 2 inches equal 1 mile. Draw plan in ink.
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AFFIDAVIT OF PUBLICARION = /| :
ik ;
!‘%‘i ! i |
STATE OF IDAHO ) 3 APR 9 R 10an
) ss. T et
County of Canyon )
Dapartment of Water Resgur:
Wastarn Regional Offica
Kathleen De. Steed

of Nampa, Canyon County, Idaho, being first duly sworn, deposes
and says:

1. That I am a citizen of the United States of America, and at all
times hereinafter mentioned was over the age of eighteen years,
and not a party to the above entitled action.

2. That I am the Principal Clerk of the Idaho Press-Tribune, a
daily, (except Saturday) newspaper published in the City of
Nampa and Caldwell, in the County of Canyon, State of Idaho;
that the said newspaper is in general circulation in the said
County of Canyon, and in the vicinity of Nampa and Caldwell, and
has been uninterruptedly published in said County during a period
of seventy-eight consecutive weeks prior to the first publication of
the notice, a copy of which is hereto attached.

3. That the notice, of which the annexed is a printed copy, was

mblshedin idpevspaper

—in the regular and entire issue of said paper, and was printed in
the newspaper proper, and not in a supplement.

4. That said notice was published the following dates:
April 18, 25, 1990

'74 i T ,(O\_%eﬂj

STATE OF IDAHO ;
COUNTY OF CANYON )
On this_25th day of April in the
year of 72 __, before me, a Notary Public, personally

appeared /727K duegpt DD SrHw =D known
or identified to me to be the person whose name subscribed to the
within instrument, and being by me first duly sworn, declared
that the statements therein are true, and acknowledged to me that
I}elshe executed the same.

iding at Nampa

Y COMMISSION EXPIRES
JULY 12th, 1991




Department of Water Resources
Western Regional Office

LEGAL ADVERTISING INVOICE

The Idaho
Statesman

P.O. BOX 40, BOISE, IDAHO 83707

{

Account Name

Account Number

~—

Idaho Department of Water Resources - Western Div 47628
Address City/State Z
2735 Airport Way ) Boise ID
Ordered By PO. Number ate,, D Run Dates
G. Garrett & “| April 19, 26, 1990
Identification T Estimated Inches R
Notice of Proposed Change of Water Right
L
Number of Affidavits
1 Requested -
e sk ~ NOTICE OF F D CHANGE OF WATER R ¥ >
IR AP T T NO. 02-02280, 02-02368, 02-02422, 63-03593 9 oy " s ichards
_ Noice is hereby alven that Harvest -arms Co.of Cattage Grove: Oreoon has apalied o the Department of Water : —
e L s of Points of Diversion and Sources of the water of the Snake River and Groundwater. The s: That she Is the Principal Cl
rights sought to be ed | by Licenses for Irrigation and are recorded as follows: B . ;
Right Nﬂa? rity of Diversion " Place of Use * y newspaper printed and publi
02-02280 .80 C 1964 TIN R3W S36 L.7 (NW. . T2N R3W 536 SESW i i
02-02368  9.86 Cfs  4-08-1965 Hat Butte Canal as abﬁ T2N R3W All of 536 & aho, and having a general circ
(M-0u2  18ACls 5121966 Hat Butte Canal as at S m&'m % ver has been continuously and
3593 394 Ot 3.29-1967 'ﬂN R2W 31 S : %Eg%wgg&u&%&- E y dur!ng ~a period of tV\._rere col
O BE CH L1 (NWNW)  NW% s“u_ i S publication of the notice, a cc
‘% ;m of Diversion Place of Use 3 "% id notice was published in The
- wo points in common For Use on same %, with Section 60-108, Idaho C
for all 4 e on san - '
a i s iands_ descrihed above
02-02422  1.74 Cfs and 2% LJ( o ' ' "= 7 consecutive daily O single |
TIN R2W S31 NWNWNW - % sopil 18
; 'IZ;ICIS ek & R R ; 3: vith the issue of _Prl_ S
Sapartment of Water R esources, Wesfern S35 Arport m 83705 on or before M:
> Aprll "{”ﬂm mmmsm Way, I mwwmvr,la e of April 26

1

s TSN

STATE OF IDAHO )

ss.
COUNTY OF ADA )
6th April
On this day of P
1990
e N Publi
Debbie Rlchau:'gor me, a Notary Public, pers

, knc

to me to be the person whose name subscribed t
strument, and being by me first duly sworn, de
statements therein are true, and acknowledged t
executed the same.

) rl .
iotary Publm in d_aho Boise,

Residing at
P L,é 4’

My commission expires:




Departme

nt of Water Resourc

PEB 1 ¢

Western Regional Office

iy

TRIBUNE PUBLISHING COMPANY, INC. Date 042690 INVOICE No. 100194451
The Lewiston Morning Tribune
b, A .
i aail Description__94451NOTIC
LEGAL ADVERTISING Times 2 TR o
INVOICE
Tab Lines
.00
SOLDTO: DEPT. OF WATER RESOURCES $ 5
2735 AIRPORT WAY
BOISE ID 83705
NOTICE:This is an invoice of Purchase made by you. Statement will be rendered the first of the month.
Please Retain This Invoice as Your Statement Will Refer To Invoice by No. Only.
§%,892 £ £ £ 3 § E EE 4%E< STATE OF IDAHO, s,
ig2E2 & 3 E.° £ B 2EfEgseg County of Nez Perce
232 -3 BCES
:E = C.'Z': 4 b xterhg 2 g" E_
228 o B ECEEACEEEN
TeEDE = B 2 g § F F723 g%u% SUE_BAUMEISTER being duly sworn
Fecg 2 2 23 5eRg8 TEGAT, CLERK !
gEQe & & EE g% s deposes and says, | am the
gé_ 2 % g Z §*§ é: = of the Tribune Publishing Company, a corporation organized and existing
=Y * 8 g g%? Z g Z under and by virtue of the laws of the State of Idaho, publishers of the
?ﬁ' 582 g7 = S & i = ! LEWISTON MORNING TRIBUNE, a newspaper of general circulation
§° g % B 2 %%E =380 | published at Lewiston, Nez Perce County, Idano; That the said Lewiston
53 é %E-g yoid i ;gggsgzg ‘ Morning Tribune is an established paper and has been published regular-
= % g'g;; = % :EE g ;g&ég’é“ | ly and issued regularly at least once a day for more than 21 consecutive
‘gg '5, E g %E % gég %: Egﬁaé years next immediately preceding the first publication of this notice, and
g 2 g3 =8 g ggs =98 %g@ has been so published uninterrupted for said period; that the
] 8 =S g k:
a T % g BoF 3s8 5 NOTICE OF PROPOSED CHANGE
Tjes wZe 23 @
g'é 2ED i g %E %‘ %"’ = \m attached hereto and which is made a part of this affidavitwas published in
gz ggs 3%% x the said Lewiston Morning Tribune, 2 time(s). Publication be-
o5 §§§ z5g0s 3 §%§ ing on. 041990 ____,oroncea
7g cgE ’g £222 g 2m., B g,% for__2 oonggcutivewﬁ_’_, the first
58 8°8 - 5%% ¥ SR publication thereof being on the 041990 and the last pub
£ g 3 g gggg E%g 328 lication thereof being on the. 042690 and said__
S 2222287 Tz% NOTICE OF PROPOSED CHANGE
5 g- EE = e E gg was so published in the regular and entire issue of said newspaper and
2= T EHR not in a supplement thereof and was so published in every issue and
number of the said paper, during the period and times of publication as
set forth above.

SUBSCRIBED AND SWORN BEFORE ME THIS THE __=2 7

1990

[

Notary Publé}in and for the State of Idaho,
residing at Lewiston, therein.

day of

1993




permitﬂb. 31‘?% divert
of wa- ¢

R, 3W,, B.M,

rotests the in-
h:tn:! ‘;ht permit must be filed
with the Department of
maﬁm within ten days from the
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=
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ol FEB 19 1969

AFFIDAVIT OF PUBLICATION

STATE OF IDAHO, )
) ss.
County of Canyon. )

Can-yon County, Idaho, being Erst duly sworii;

deposes and says:

1. That I am a citizen of the United States of America, and at
all times hereinafter mentioned was over the age of twenty-one
years, and not a party to the above entitled action.

2. That I am the Principle Clerk of the__Idaho Free Fress
a daily, (except Sunday) newspaper published in the City of
L Newmpa..............- , in the County of Canyon, State of Idaho; that
the said newspaper is in general circulation in the said County of
Canyon, and in the vicinity of...Nampa , and has been
uninterruptedly published in said County during a period of seventy-
eight consecutive weeks prior to the first publication of the notice, a
copy of which is hereto attached.

3. That the notice, of which the annexed is a printed copy,
was published in said newspaper

_Two Times in the regular and entire
issue of said paper, and was printed in the newspaper proper, and
not in a supplement.

4. That said notice was published the following dates:

damnary. 30: February 8., IR0 ... i

L /Q_ _,,_44&/ LA/

Subseribed and sworn to before me this

........... e ___day mbruarv 19.69
Notary Public, Residing at.._Nampa.__._ , Idaho

B O e

Department of Reclamation
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Diagram of System
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SCALE: 2 Inches Equal 1 Mile. Draw Plan In Ink.



Form 222
1-87

Shot:js Juestions arise dufing | STATE OF | . . 3699
the DALESSE O T SPBTEE—  DEPARTMENT OF WAT w Trenster .
tior; please contact:
sHERL L. CHAPIMAPLICATION FOR TRANSI OF E
410 S. Orchard, Suite 144 APR 0 3 199

Boise, 1D 83705 PART 1

GH
344-6690 marartment of Water Resources APPﬂ@MEﬂD

Name of applicant Harvest Farms_Co. izy-arn Begonal G”‘ceone 800-547-7023

Post Office address P.0. Box 650, Cottage Grove, OR 97424

A. PURPOSE OF TRANSFER
1. Change point of diversion EX Add diversion point(s) 0O Change place of use
8 Change nature of use O Change period of use kk Other Add_additional source
2. Describe the reason for the proposed changes __Aquisition of additiopal farms with numerous

points of diversion.

B. DESCRIPTION OF RIGHT(S) OR PORTION THEREOF, AFTER THE REQUESTED CHANGE

Right Number Priority Amount Nature Period of Use
(cfs/ac-ft) of Use

(1) 02-02280 3=2-64 .8 Irrigation 3=15 to 11-15
(B) 02-02368 4=8-65 9.86 Irrigation 3=15 to 11-15
(c) 02-02422 5=12-66 1.74 Irrigation 3-15 to 11-15
(D) 63=-03593 3=-29-67 3.94 Irrigation 3=15 to 11-15

2. Total amount of water being transferred __16.34 __ cubic feet per second and/or . acre-feet per annum.

3. Source of water __onake River tributary to Columbia River

Groundwater (63-03593) N/A
4. Point(s) of Diversion:
Lot Ya Y Y% | Sec. | Twp. | Rge. County Local name for diversion
7 SW | NE | 36 | 1IN |3W Canyon ‘County Hat Butte - all surface rights
- NW [ NW | NW | 31 | 2N |2w Canyon County Nato
5. Lands irrigated or place of use:
NE NW % SW % SE %

Twp. | Rge. | Sec. NEU|NW%|sW% | SEx]NEU] NWuISwu ]| SE% INEU| NWY|SWw | SE% INE%INW % | SW% | SE% Totals
(A) [2N |3w 36 40 40
(B) |28 3w 36 39| 30 39] 26] 11| 15§ 38 |38 I A04 39 20| 40| 40| 39| 493

iT_ t.-- 3 ;é,iu
(C) 128 (3w 36 9 13| 281 23 ' B ’* 4 87
(D) |28 [2w 31 25 40! 40 la;lt_) 40 FER . 185
L1 |42 T- 116 1993

Total acres 805




Page 2 of __12 Transfer No.

-+ PART 1

6. General Information:

a. Description of diversion system __Rights from Snake River served by 11-600 HP pumps, 1-300 HP

pump through penstock to delivery point on land. Groundwater served by one drilled

well with vertical turbine pump. All water pumped to a common pond and redistributed

through a common irrigation system.

b. Are the lands from which you propose to transfer the water right subject to any liens, deeds of trust, mortgages, or

contracts? Yes No. If yes, provide a notarized statement from the holder of the lien, deed of

trust, mortgage or contract agreeing to the proposed changes.  N/A
c. Describe the affect on the land now irrigated if the place of use is changed pursuant to this transfer:

£ N/A

d. Remarks:

distribution point and délivery through a common irrigation system. No more than

620 acres will be irrigated with surface water and no more than 185 acres will be

irrigated with groundwater.

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

02-02280/02368/

This is to certify that | have examined Application for Transfer of Water Rights No. 02422, £3-03593

And said application is hereby APPROVED , subject to the following limitations and conditions:

SEE_ATTACHED SHEET FOR CONDITIONS OF APPROVAL,

g - A o 93
Witness my hand this day of . - 19

T

i
- CHIEF, WATER ALLOC. BU'™ ‘AU 7_

s



CONDITIONS OF APPROVAL
Transfer of Water Right
No. 02-02280/02368/02422, 63-03593

The change authorized by this transfer shall be accomplished
within one (1) year of the date of this approval.

Failure to comply with the conditions of this transfer is
cause for the director to issue an order to show cause why the
approval of the transfer should not be rescinded.

Approval of this transfer does not preclude the opportunity
for review of the validity of the water right(s) in the
ongoing Snake River Basin Adjudication.

Use of water under these rights is subject to the provisions:
of an Agreement and Stipulation between the water right holder
and protestants dated 8/3/92.

The water right holder shall maintain a bi-directional flow
meter in the line between Section 36, T2N, R3W and Section 31,
T2N, R2W, B.M. This meter shall be open for inspection by the
Hat Butte Canal Co. ditch rider and by the Department.

There shall be no net exchange of water between the above-
referenced sections, as determined during each two week period
when the Hat Butte system is delivering water to Hat Butte
members.

These rights are limited to a combined annual volume of 2790.0
acre feet from the Snake River and 832.5 acre feet from
groundwater.

These rights when considered separately are limited to the
irrigation of the following number of irrigated acres in a
single irrigation season:

02-02280 40 acres
02-02368 493 acres
02-02422 87 acres

63-03593 185 acres

Dated this g )?-uﬁ'f'of %

Chief, Water Alloc.
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Page of 12 . = Transtfer No.

STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

APPLICATION FOR TRANSFER OF WATER RIGHT

PART 2
(Attach one copy for each right)

A. DESCRIPTION OF RIGHT AS RECORDED
1. Right evidenced by:

a. Decree No. Decreed 10
in case of vs.
dated in county of
b. License No. 02-02280 issued by the Idaho Department of Water Resources.
c. Claim No. on file with the ldaho Department of Water Resources.
d. Transfer No. which produced this right.
2. Attach a copy of last year's tax notice for the property to which the water right is appurtenant or other documents which
show ownership. Label document as attachment A. Check appropriate box below: ___,J/A ,/x 5
i ; ToLALE
— O Tax Notice [ warranty Deed [ other AT A
. Source of water Snake River tributary to __Columbia River
4. Date or priority 3-2-64
5. Water is used for the following purpose: .
amount___.84bbOmesr  for _Irrigation purposesfrom __3=15 to . 11-15
ac-ft) .
amount for purposes from to
(cfs/ac-ft)
amount for purposes from to
(cfs/ac-ft) (PO
6. Total amount of water under right .8 cubic feet per second and/or Tho—cu acre-feet per annum.
7. Point(s) of Diversion:
Lot Ya Ya % | Sec. | Twp.]| Rge. County Local name for diversion
7 W |8~ | 36 | IN |3W Canyon Hat Butte
- Mar | TE
L
8. Lands irrigated or place of use:
NE Y NW v, SW Y%  SE%
Total
Twp. | Rge. | Sec. NEV|Nwu|swwu ] sSEw| NEW]INW ] SWu | SEw INEV I NWH | SW%| SE% [NE% |NwW % | SW Y% | SE% otals
2N 3w 36 40 40
ﬁ' - ;_;Q P
T i ¥
FEL C')
! 4 3
Total acres 40

9. Describe any other water rights used for the same purpose as described above
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10. To your knowtledge, has any portion of this water right undergone a period of five or more consecutive years of non-use?

_.Ne_ ___ |tyes, describe

B. DESCRIPTION OF PORTION OF RIGHT BEING TRANSFERRED
{If the entire right is to be changed by the applicant, omit part B and C.}

1. amount for purposes from to
{cts/ac-t)
amount for purposes from to
{cfs/ac-ft)
amount for purposes from . to

(cfs/ac-1t)
2. Point(s) of Diversion:

Lot | % Ya % | Sec. | Twp. | Rge. County Local name for diversion

3. Lands irrigated o} place of use:

Tw R S NE *% NW Y SW Y% SE Y Total
P: ge- ec. NEV |NWwu|SWw | SEv | NEv| Nwv|swu | SE% [NER[Nwu|Swu| SEw [NEw [Nww | sww | SE% olals
Total acres
C. DESCRIPTION OF UNCHANGED PORTION OF RIGHT {omit if there is no change)
amount for purposes from to
- (cfs/ac-ft)
amount for purposes from to
{cis/ac-1t)
amount for purposes from to
(cfs/ac-it)
2. Point(s} of Diversion:
Lot | % % Y% ] Sec. | Twp. | Rge. County Local name for diversion
3. Lands irrigated or place of use:
1 1 1 1
Twp. | Rge. | Sec. NE Y NW % SW Y SE Y Totals 5

HEY | NWH]|SWY] SEW ]| NEUWINWY|SWUESEW [NEW|NWKL ]I SWYUT SEW [NEY MW % | SWY | SEw !

Fyey

1993

“n
m
-

— " i Total acres _

e
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STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

APPLICATION FOR TRANSFER OF WATER RIGHT

PART 2
(Attach one copy for each right)

DESCRIPTION OF RIGHT AS RECORDED
1. Right evidenced by:

a. Decree No. Decreed to

in case of VS,
dated in county of

b. License No. 02-02368 issued by the idaho Department of Water Resources.

¢. Claim No. on file with the Idaho Department of Water Resources.

d. Transfer No. which produced this right.
2. Attach a copy of last year's tax notice for the property to which the water right is appurtenant or other documents which

show ownership. Label document ag gttachment A. Check appropriate box below:

0O Tax Notice E Warranty Deed 0O other

.. Source of water Snake River tributary to _Columbia River = = = =
4. Date or priority 4-8«65
5. Water is used for the following purpose:

amount__2.8674785r5—em for _ Ixrigation _ purposes from 3=15 to _11=15

amoﬁtr:l-tﬂ) for purposes from to

(cfs/ac-ft)

amount for purposes from to

(cts/ac-ft) 2218.5
6. Total amount of water under right __9.86 cubic feet per second and/or ~E#25s5—ett  acre-feet per annum.
7. Point{s) of Diversion:

Lot Ya Ya Y | Sec. |} Twp. | Rge. County Local name for diversion
7 SN ] 36 | IN | 3W | Canyon ~Hat Butte
M [ TE

l

8. Lands irrigated or place of use:

NE s NW Y SW % SE %
Twp. | Rge. | Sec. NE%|NWw|swulSEw|NEw]Nwulswu |SEw [NEv]|Nwy]|swu| SEw [NEw |Nw v | swu | BEx Totals
2N 3w 36 |99 30| 89| 26|+ 15 38 |35 |40 Q! 40| 40 | 39 493
qo gu 25| /0 39.2 wo | 39 |70.¢9
: - Lid
M5
EBI1 6199 ;

9. Describe any other water rights used for the same purpose as{described above

Total acres 493

]

Nl
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PART 2

10. To your knowledge, has any portion of this water right undergone a period of five or more consecutive years of non-use?

. No ifyes, describe

B. DESCRIPTION OF PORTION OF RIGHT BEING TRANSFERRED
{1f the entire right is to be changed by the applicant, omit part B and C.)

1. amount for purposes from o

{cfs/ac-ft) R
amount for purposes from to
(cfs/ac-ft)
amount for purposes from to
(cfs/ac-ft)

2. Point(s) of Diversion:

Lot | Ya Y | Sec. | Twp. | Rge. County Local name for diversion

3. Lands irrigated or place of use:

NE ¥ NW SW Vs SE %
Twp. | Rge. | Sec. NEY NWY|SW% I SEU|NEW| NW%]SWu | SE% [NEwINw % | Swu | SEw INEw |NWw [ Swu | SEw | Totals
Tota! acres
DESCRIPTION OF UNCHANGED PORTION OF RIGHT (omit if there is no change)
“1.  amount for purposes from to

(cfs/ac-ft)
amount for purposes from to
(cfs/ac-{t)
amount for purposes from to
(cfs/ac-ft)

2. Point(s) of Diversion:

Lot A Ya % 1 Sec. | Twp. | Rge. County Local name for diversion

3. Lands irrigated or place of use:

NE Y% NW SW Y SE Y
1,
Twp. | Rge. | Sec. NEW[NWYU|SWU | SEAI NEXWINW%ISW% | SE% INEu|NWU]SWY | SE% INE%INW % 1 5SWW | SE% Totals

FEB1

Total acres

[ LI T R T




of Transfer No.

Page

STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

APPLICATION FOR TRANSFER OF WATER RIGHT

PART 2
(Attach one copy for each right)

A. DESCRIPTION OF RIGHT AS RECORDED
1. Right evidenced by:

a. Decree No. Decreed to
in case of v§.
dated in county of
b. License No. 02-02422 issued by the ldaho Department of Water Resources.
c. Claim No. on file with the |daho Department of Water Resources.
d. Transfer No. which produced this right.

2. Attach a copy of last year's 1ax notice for the property to which the water right is appurtenant or other documents which

show ownership. Label document aﬁ_ana.;n?n_A_pheck apprapriate box below:
- O Tax Notice Warranty Deed O oOther

. Source of water Snake River tributary to _Columbia River

4. Date or priofity 5=12-66

5. Walter is ysed for the following purpose:
& ctF

amount A Fof305v4-eer (.  Irrigation purposes from 3-15 to 11-15

&ac-ﬂ)

amount for purposes from 10

(cts/ac-1t)

amount for purposes from to

(cfs/ac-ft) /. 39 Yr14.0
6. Total amount of water under right —#4 cubic feet per second and/or -3045cu acre-feet per annum.
7. Point{s) of Diversion:

Lot e Ye Ya | Sec. | Twp. ] Rge. County Local name for diversion
7 S | NB- | 36 | IN 3V Canyon Hat Butte
NW [ S€

8. Lands irrigated or place of use:

NE %, NW % SW Y - SE%

Twp. | Rge. | Sec. NEW|NWY%|SWu ] SE%INEwW| Nww|Swiu | SEn INEU]NWY | SWv | SE% INEXINW Y% ] SWu | SEw Totals
2N 3w 36 5 13- | 28| 2% i -7
/[ (/ |29.5]25 AL Lol Y 175 72

— / Total acres 83 9=

S
e
e,

9. Describe any other water rights used for the same purpose as described above 2




Page 8 of 12 PART 2 Transfer No.

10. To your knowledge, has any portion of this water right undergone a period of five or more consecutive years _qf non-use?

—No  |fyes, describe

B. DESCRIPTION OF PORTION OF RIGHT BEING TRANSFERRED
{If the entire right is to be changed by the applicant, omit part B and C.)

1. amount for purposes from 10
(cfs/ac-ft) .
amount for purposes from to
(cfs/ac-f1) ) :
amount for purposes from to

{cts/ac-fi)
2. Point(s) of Diversion:

Lot Ve Va Y4 | Sec.] Twp. | Rge. County Local name for diversion

3. Lands irrigated or place of use:

Tw Rae. | s NE NW Y SW % SE % Total
P-| Hae. O I NE v NW 7] SW 7 | SE %] NEv| NW %] SW % SE% |NEvinNwulswu | SEw [NEw INww [ swu [ sEw Otals
Total acres
. DESCRIPTION OF UNCHANGED PORTION OF RIGHT (omit if there Is no change)
—1i. amount for purposes from to
(cts/ac-ft)
amount for purposes from to
{cfs/ac-fi}
amount for purposes from to
{cfs/ac-ft)
2. Point(s) of Diversion:
Lot Ve Ya Y | Sec. | Twp. | Rge. County Local name for diversion
3. Lands irrigated or ptace of use:
NE ¥ NW Y, SW Y, SE
Twe. | Rge. | Sec. NEW[NW Y| SWH I SEUNERENWY] SWYU | SE% [NEvn|NW Y ISWK I SE% [NE% [Nww 1 Sw4 | SE% T?‘als
.~ = 7, E.r ".
sgm ol x5
. Ay 3
: ¥
Lo 6§ 93 :
g e

- - Total agresw-=
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STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

APPLICATION FOR TRANSFER OF WATER RIGHT

PART 2
(Attach one copy for each right)

A. DESCRIPTION OF RIGHT AS RECORDED
1. Right evidenced by:

a. Decree No. Decreed to
in case of VS,
dated in county of
b. License No. 63-03593 issued by the ldaho Department of Water Resources.
c. Claim No. on file with the Idaho Department of Water Resources.
d. Transfer No. which produced this right.

2. Attach a copy of last year's tax notice for the property to which the water right is appurtenant or other documents which
show ownership. Label document as attachment A, Check appropriate box below:

0 Tax Notice B,Warranty Deed [J other

3. Source of water Groundwater tributary to N/A

4. Date or priority 3-29-87

5. Water is used for the following purpose:
amount__3:94/888 eur for _Irpigation = purposes from — 3=15 to 11=15
(cts/ac-t)
amoun far purposes from to
(cfs/ac-ft)
amount for purposes from to
(cfs/ac-ft)

6. Total amount of water under right 3.94 . cubic feet per second and/or 888 e~ acre-feet per annum.

7. Point(s) of Diversion:

Lot Y Ya % | Sec. ] Twp. | Rge. County Local name for diversion
- NW—1—N¥- | NW k)l 2N 2W Canyon Nato
MNE
|0/ MW nw [T |draw | Cpeyodd pNacto
8. Lands irrigated or place of use:
NE ' NW %, SW ~__SE '
Twp. | Rge. | Sec. NE%|NwulswulsEu| NEv]Nwu]swu [ SE% [NEv ] Nwu | Swu] SE% |NEv |Nwx | swu | SE % Totals
2N | 2W 31 =25 0~ 40 | 40 [l 385
1 GRS ey
39 387 sl ” ﬁ‘“ Froman | /97. 2
K T
Lot [ Lot 2, [ -
EB [ 6 93 i
- 3 .2
""""" ~eroe. _ Totatacres—38 /57
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10. To your knowledge, has any portion of this water right undergone a period of five or more consecutive years of non-use?

. No  fves, describe

B. DESCRIPTION OF PORTION OF RIGHT BEING TRANSFERRED
(!f the antirs right is to be changed by the applicant, amit part 8 and C.}

1. amount for purposes from to
(cfs/ac-ft)
amount for purposes from -+ to
{cts/ac-ft)
amount for purposes from to

(cfs/ac-ft)
2. Point(s) of Diversion:

Lot | % Ya % }Sec.| Twp.|{Rge. County Local name for diversion

3. Lands irrigated or place of use:

Tw Rae. | sec NE Y NW Y, SW VY SE Y. Totals
p. ge. "iNEw [Nwu|Sswul SEw | NEw! nwyv | Swy | SEw INEw]I NWY | SWY | SEw ENEW [NW Y% | Swu | SEw

Total acres
<. DESCRIPTION OF UNCHANGED PORTION OF RIGHT (omit if there is no change)
_ 1. amount for purposas from to
(cfs/ac-ft)
amount for purposes from to
{cts/ac-ft)
amount for purposes from to
(cts/ac-it)
2. Point(s) of Diversion:
Lot | % Ya % |{ Sec. | Twp.| Rge. County Local name for diversion
3. Lands irrigated or place of use:
1 1 1 1
Twp. | Rge. | Sec. NE Y% NW % SW Y SE Y Totals

NE“|NWY%lSWY | SEul NE%|NWw]SWu | SEw INERI NW Y | SWU] SEW [NEW|NWY |SWh% | SEW

]
e
o

 rom P

FEBLG

. — Total acres

-

—
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STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

APPLICATION FOR TRANSFER OF WATER RIGHT
PART 3

A. Draw a map or atiach a USGS map indicating the new point(s) of diversion and/or the new place of use for rights described
in part 1. Clearly depict the land by section, township and range number.

— PD
63-03593
T
2 11
N Relift —
Pond

Pivot irrigation systems

NOTE! Areas outside pivits irrigated
with alternate sprinkler systems.

NOTE! PD for Snake River rights off map.

!

Bloey
{‘- 7
—

SCALE: 2 inches equal 1 mile. Draw plan in ink.
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PART 3
B. CHANGES IN NATURE OF USE N/A
1. New Nature of Use Amount Hours/days/year Period of Use
{cts/ac-it}
to
to

2. Quantity and quality of return flows and location of discharge;

3. Describe effects on other water uses resulting from the proposed change:

| hereby assert that no one will be injured by such change and that the change does not constitute an enlargement in use
of the original right. The information contained in this application is true to the best of my knowledge.

| understand that any willful misrepresentations made in this application may result in voiding its approval.

" .‘.ucuu,,, . /’ —}
‘.:; v CHy o, . /e
‘9 (S|gnature of Applicant)
ay o 19 20 .
i// f éégfm
_ {(Notary Public)
FOR DEPARTMENT USE ONLY
Transfer contains _Z__z'_____ pages and .,_,____2:____ attachments
Received by o Date f?/é’/ 72 Protest filed by
Prelim. check by Y., Fee 50
| 7 Ysfie  L1FIA
Receipted by Dgt%”g Do E ARaRTITTAY
Published in Press~Tribune zp MQ,ME) Copies of protest forwarded by
Pub. dates 4/18 & 4/ 25/ 20 ‘Z’_/ 7 v 4/ ¢ /s 980 Hearing held by Date
Watermaster recommendation requested on Recommended for &) approval 0 denial
rec’d. by ‘D?.(
Copy ot transfer sent to lien holder ety r
%%‘ L ﬂ i':- v
fl .ti

© §gB1619%
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HES

Affids —* of Publication
STATE .'IDAHO
OF TWIN FALLS

N2 1078

being first duly sworn upon oath, depose

and say that I am of the TIMES-NEWS, published daily, at
Twin Falls, Idaho, and do solemnly swear that a copy of the notice of advertisement, as per
clipping attached, was published in the regular and entire issue of said newspaper, and not in

any supplement thereof, for___/ (¢ consecutive ___Z¢ /. £4 ﬁA_/
commencing with the issue dated [ / T L1920
and ending with the issue dated e £ P 4 197 <

And I do further certify that said newspaper is a consolidation, effective February 16, 1942, of the Idaho
Evening Times, published theretofore daily except Sunday, and the Twin Falls News, published theretofore daily ex-
cept Monday, both of which newspapers prior to consolidation had been published under said names in said city and
county continuously and uninterruptedly during a period of more than twelve consecutive months, and said TIMES-
NEWS, since such consolidation, has been published as a daily newspaper except Saturday, until July 31, 1978, at
which time said newspaper began daily publication under said name in said city and county continuously and
uninterruptedly.

And I further certify that pursuant to Section 60-108 I qu'hursday of each week has been designated

as the day on which legal notice by law or by order of any ¢ cotﬁpetent ]uﬁsd:wqp within the state of Idaho,
to be published weekly, will be published; and that at the head of the editorial column of combfned newspapers,
and in each issue thereof, Thursday is announced as the day on which said legal’ nouces i bc:published.
STATE OF IDAHO ER ;

COUNTY OF TWIN FALLS 16199 3 ;

, before me,

he person whose name subscril ifi instrument, -nnd being by me first

dﬂ:;( sworn, declared t hitem: therem are tme. w_%mc that he éxecuted the same.
anY 1 O '380 ot'ary Public for I
Degattmes' of Water Resources o8
Westers .y ns. Office My commission expires: &
~ - -
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LEGAL NOTICE LEGAL'! TICE LEGAL NOTICE

2
~J

Ne o

NOTICE OF PROPOSED CHANGE OF WATER RIGHT
NO. 02-02280, 02-02-02368, 02,02422, 63-03533

Notice is hereby given that Harvest Farms Co. of Cottage Grove,
Oregon has applied to the Department of Water Rescurces for a
change of Points of Diversion and Sources of the water of the Snake

-River and Groundwater. The rights sought to be changed are
evidenced by licenses for Irrigation and are recorded as follows:

Diverson of Use
0202280 .BOCfs 3-02-1964 TIN R3W S36 T2NR3W

L.7 (NWSE) 836 SESW
02-02368 9.86CfS 4-08-1965 Hat Butte Cana! T2N R3W All
as above of S36
except SESW
0202422 1.8Cfs 5-12-1966 HatButte Canal T2N R3W S36
asabova NWNE, SENE,
N1/2NW, NESE
6303593 3.94Cfs 3-29-1967 T2NR2W 531 T2N R2W S31
NENW & L.1 SWNE & NW1/4

{NWNW)

TO BE CHANGED AS FOLLOWS:

. Point of Diversk Bl m
02-02280 B0Cfs  Two points in common For use on same
for all 4 rights:  lands described

above
0202368 9.86Cfs (No Change)
0202422 1.74Cfs TIN R3W 536
* nt M L.7 (SWNE)
2 T2N R2w éagﬁ’
hY o
A‘" NWNWNW

6303593 394 Cfs
Total 16,34 Cfs
Any protest against approval of tie proposed change of water
right application must be filed with the Depariment of Water
Resources, Wastem Region, 2735 Airport Way, Boise, kdaho 83705
on or before May 7, 1990,

PUBLISH: Thursday, April 19 and 26, 1990

RS being first duly sworn upon oath, depose

26 ___ of the TIMES-NEWS, published daily, at
* that a copy of the notice of advertisement, as per
rular and entire issue of said newspaper, and not in

consecutive A ER ATy ,
_ (/34 AL C = 957D
?_}24,& ey 19 &

is a consolidation, effective February 16, 1942, of the Idaho
unday, and the Twin Falls News, published theretefore daily ex-
1solidation had been published under said names in said city and
xriod of more than twelve consecutive months, and said TIMES-
«d as a daily newspaper except Saturday, until July 31, 1978, at
n under said name in said city and county continuously and

0-108 Idd‘io' Codle,- Thursday of each week has been designated
»f any cogit of competent jurisdictiap within the state of Idaho,
1 the head of the editorial column of szl combined newspapers,
as the day on which said legal notices,‘will be published.

=g
@

Ll < in the yearof _." 7 , before me,

oo egigy I L e

“1ame subscri¥cd4o the within instrument, and being by me first

e true, and a.cknowlejige to me that he executed the same,
2 A FiiTiiiast

or [daho | o 5 .

SRV O P 574 4 »jﬁi/u} (M-y‘z/ cf;
expires: j// ?/? L/ ;




Proof of Publication

The Post-Register

State of Idaho, } «
County of Bonneville

Ted Delezene , first being duly sworn, depose and say: That I am the
of The Post Company, a corporation of Idaho Falls, Bonneville

County, Idaho, publishers of The Post-Register, a newspaper of general circulation, published daily, except
Saturday, at Idaho Falls, Idaho; said Post-Register being a consolidation of the Idaho Falls Times, established in
the year 1890, The Idaho Register, established in the vear 1880 and the Idaho Falls Post, established in 1903,

such consolidation being made on the 1st day of November, 1931, and each of said newspapers have been
published continuously and uninterruptedly, prior to consolidation, for more than seventy-eight (78) weeks and
said Post-Register having been published continuously and uninterruptedly from the date of such consolidation,

up to and including the last publication of notice hereinafter referred to.

That the notice, of which a copy is hereto attached and made a part of this affidavit, was published in

, 19.90. ., last publication

havingheenmadeonthe ..... . ... 26th . . dayof ....... April .......... , 19. 90 ., and that the
said notice was published in the regular and entire issue of said paper on the respective dates of publication, and

that such notice was published in the newspaper and not in a supplemen.

Subscribed and sworn to before me, this Q Q:Lh_ dayof . ... 5 NN , 19.9.0

Notary Public

My commission expires W\CU\/Q)\(\ ‘§' oo, 190 (?é}

BI10

0202280 Amount Priority Point of Dive
80 of Diversion
02-02368 oBaoE Toa194  TINRIWS36L7NWSE) Place of Lise
02-02422 1.84 o et as E TT%N”MWAS?&#SESW
Cfs X 838
vor 5-12-19¢5 Hat Butie Canal as above ;gﬂpthessa%sw N ‘
: ma:" 40 3291867 ToNRawssInENws SENE, N3 NW, NEBE: fi¢ ¢
CHANGED AS FOL| Ows: L1 (NWNw) Er;wzws:n SWNE: ! . g
Right Amou 3 '
02-0223p .aocfr: TPoimofoversbn / Pfe & 79
WO points in B of Use )
. bed above
02-02422 1.74Cts m R3W S36 L7 (SWNE) {No g)‘ .
3.04 - T2N R2W 531 TN
Toras 204 cc;: _ NWNWNw e

Any protest against
Resources, Wdhmmdmﬂnw” " ) '
April 18, 25, 1900 °'°"'Wwﬂv-59§e.mga7osmmmemymﬁg%ﬂ°dmh Department of Wager




ICE OF PROPOSED
C}nﬁ‘&GE OF WATER RIGHT
V1043, £2a3m3 s

Notice is hereby given-that Harvest
Farms Co. of Cottage Grove, has
applied to the Department of Water
Resources for & change of Points of Diver-
sion and Sources of the water of the Snake
River and Groundwater. The rights sought
to be changed are evidenced by Licenses
for Irrigation and are recorded as follows:
Right: 02-02280; Amount: .80 Cfs; Priority:
3-02-1964; Point of Diversion: TIN R3W
8§36 L. 7 (NWSE); Place of Use: T2N R3W
5§36 SESW
Right: 02-02368; Amount: 9.86 Cfs; Prior-
ity: 4-08-1965; Point of Diversion: Hat
Butte Canal as above; Place of Use: T2N
R3W All of $36 except the SESW
Right: 02-02422; Amount: 1.84 Cfs; Prior-
ity: 5-12-1966; Point of Diversion: Hat
Butte Canal as above; Place of Use: T2N
R3W 536 NWNE, SENE, N1/2NW, NESE
Right: 63-03593; Amount: 3.94 CFS; Prior-
ity: 3-29-1967; Point of Diversion: T2N
R2W §31 NENW & L.1 (NWNW); Place of
Use: T2N R2W §31 SWNE & NWl/4
TO BE CHANGED AS FOLLOWS:
Right: 02-02280; Amount; .80 Cfs; Point of
Diversion: Two points in common for all 4
rights;; Place of Use: For use on same Iands
described above
Right: 02-02368; Amount: 9.86 Cfs; Flace
of Use: (No Change)
Right: 02-02422; Amount 1,74 Cfs; Point
of Diversior: TIN RIW 8§35 L.7 (SWNE)
and T2N R2W §31 NWNWNW .
Right: §3-03593; Amount: 3.94 Cfs
TOTAL 16.34 Cfs

Any protest against approval of the pro-
posed change of water right application

must be filed with the Department of
.Water Resources, Western Region, 2735
Airport Way, Boise, Idaho 83705 on or
before May 7, 1990.

Published: April 19, 26, 1990

Rl T
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AFFIDAVITOFPUBL;{Q@ON’ -
1A
STATE OF IDAHO ) T e
) 58,
County of Canyon )

[

Kathleen De. Steed

of Nampa, Canyon County, 1daho, being first duly sworn, deposes
and says:

1. That I am a citizen of the United States of America, and at all

- times hereinafter mentioned was over the age of eighteen years,

and not a party to the above entitled action.

2. That 1 am the Principal Clerk of the 1daho Press-Tribune, a
daily, (except Saturday) newspaper published in the City of
Nampa and Caldwell, in the County of Canyon, State of Idaho;
that the said newspaper is in general circulation in the said
County of Canyen, and in the vicinity of Nampa and Caldwell, and
has been uninterruptedly published in said County during a period
of seventy-eight consecutive weeks prior to the first publication of
the notice, a copy of which is hereto attached.

3. That the nctice, of which the annexed is a printed copy, was

Bpibyighedp ldnewspaper

—in the regular and entire issue of said paper, and was printed in
the newspaper proper, and not in a supplement.

4. That said notice was published the following dates:
papril 18, 25, 1590

iz s L) e

STATE OF IDAHO ;
COUNTY OF CANYON )

On this__25th day of April _in the
year of %z __, before me, a Notary Public, personally
appeared /ot Alcacnt D S gD , kBown
or identified to me to be the person whose name subscribed to the
within instrument, and being by me first duly sworn, declared
that the statements therein are true, and acknowledged to me that
hsel she executed the same.

AY COMMISSION EXPIRES
JULY 12th, 1991




EFE@A\JL;E‘ S The Idaho
1PE 30 155, = tatesman

P.0O. BOX 40, BOISE, IDAHO 83707

Department of Water Resources LEGAL ADVERTISING INVO'CE Amount Due
Western Regional Office _ Y 7 ; S/

Account Name Account Number

Idaho Department of Water Resources - Western Di 47628

Address City/State Zip

2735 Airport Way Boise 1D 83705
Ordered By PQ. Number at% P Run Dates

G. Garrett April 19, 26, 1990

Identification Estimated Inches Real Inches
Notice of Proposed Change of Water Right

Legal Number

Number of Affidavits
1 Requested 5328

Debbie Richards

, being duly
sworn, deposes and says: That she is the Principal Clerk of The
Idaho Statesman, a daily newspaper printed and published at Boise,
Ada County, State of tdaho, and having a general circulation therein
and which said newspaper has been continuously and uninterruptedly
published in said County during a period of twelve consecutive
months prior to the first publication of the notice, a copy of which is
attached hereto; that said notice was published in The idaho
Statesman in conformity with Section 60-108, Idaho Code as
amended, for 2

B consecutive weekly O consecutive daily O single O odd skip
il 1 90
April 19 19

. : . April 26 90
and end\ilg\wsth the issue of
N

L ool

STATE OF IDAHO )

insertion(s) beginning with the issue of

~

SS.
COUNTY OF ADA )

26th April
On this day of P in the year of

1990
ore me, a Notary Public, personally appeared
Debbie Ri charg , known or identified

to me to be the person whose name subscribed to the within in-

£ strument, and being by me first duly sworn, declared that the
, T P’u . statements therein are true, and acknowiedged to me that she
a y F g f executed the same. //"/
i .
FEr 6 i Lar
; 1993 ; otary Publin 7% 1daho Boise, IDAHO

; Residing at

f ’ My commission expires: / W 7




TRIBUNE PUBLISHING COMPANY, INC.

Date 0A2690 INVOICE No. 100154451
The Lewiston Morning Tribune
Lowiston, idaho 63501 AccountNo.__ 96476 c_ 2260
(208) 743-9411 Description  94451NOTIC
LEGAL ADVERTISING Times Lines &
INVOICE
Tab Lines
SOLDTO: DEPT. OF WATER RESOURCES $ 75400
2735 AIRPORT WAY

BOISE ID B3705

NOTICE:This is an invoice of Purchase made by you. Statement will be rendered the first of the month.
Please Retain This Invoice as Your Staternent Will Refer To Invoice by No. Only.

£ g }é g g SR
.._% g E . .\
f sy b L E
i
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Department of Water Resour

¢
Western Regional Office FEB 16 1993

£PR 30 199097 %ﬁ;gurg :

AFFIDAVIT OF PUBLICATION

STATE OF IDAHO,  ss.
County of Nez Perce

SUE BAUMEISTER
deposes and says, | am the. LEGAL CLERK
of the Tribune Publishing Company, a corporation organized and existing
under and by virlue of the laws of the State of idaho, publishers of the
LEWISTON MORNING TRIBUNE, a newspaper of general circulation
published at Lewiston, Nez Perce County, kiano; That the said Lewiston
Morning Tribune is an established paper and has been published regular-
ly and issued regularly at least once a day for more than 21 consecutive
years next immediately preceding the first publication of this notice, and
has been so published uninterrupted for said period; that the

NOTICE OF PROPOSED CHANGE

attached hereto and which is made a part of this affidavitwas published in

, being duly swomn,

the said Lewiston Moming Tribune, 2 time{s). Publication be-
ing on 041990 oroncea

—WEEK for__.2 oong%ﬁve____HEEKs , the first
publication thereof being on the o41 and the last pub
lication thereof being on the_ 042690 and said__

NOTICE OF PROPOSED CHANGE

was so published in the regular and entire issue of said newspaper and
not in a supplement thereof and was so published in every issue and

number of the said paper, during the period and times of pyblication as
set forth above. E 2 5

SUBSCRIBED AND SWORN BEFORE ME THIS THE =27
day o . 1990

(e vk

Notary Publi¢/in and for the State of idaho,
residing at Lewiston, therein.
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I, PETET. CENARRUSA, Secretary of State of the State of Idaho. hereby certify that

1 am the custodian of the corporation and limited partnership records of this State.

L I MRS T L AN A

|

1 FURTHER CERTIFY That the annexed is a full, true and complete transcript of

articles of amendment of HARVEST FARM CO. ap Idaho corporation, changing

its name from BING/FROST RANCH CO., received and filed in this office

on the 29th day of January, 1990, as appears of record in this office
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Dated: January 30, 1990
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SPECIAL: WARRANTY DEED AND BILL OF SALE

THIS INDENTURE, made this _ 1lth day of October, 1988,
between THE TRAVELERS INSURANCE COMPANY, a Connecticut
corporation, the Granter, and BING/FROST RANCH, an Idaho
corporation, the Grantes,

That the said Grantor, for and in consideration of the
payment to it of TEN DOLLARS ($10.00) AND OTHER VALUABLE
CONSIDERATION, by the said Grantee, the receipt and sufficiency
whereof are hereby acknowledged, has granted, bargained, and
sold, and by these presents does grant, bargain, sell, convey an
confirm unte the said Grantee, and to its successors and assigns
forevar, the following described real estate situate in the
County of Canyon, State of TIdaho:

EAL b4

All of Section 36, Township 2 North, Range 3
West of the Boise Meridian, canyon County,
Idaho.

EXCEPTING THEREFROM;

COMMENCING at the southeast corner of said
Section 36 and thence north along the section
line a distance of 1,568.86 feet to the
intersection of the center line of a 26 foot
easement with said section line; thence along

the centerline of said 26 foot easamant the gﬂhu

following courses and distances: North 89‘45'£ﬁf753¥?r1,

deos

Y.
1.
T .
* L

West, 44.62 feet; North 20°31' West, 238,13 i

feet; North 0°28' West, 167.58 feet; thance [

North 41°54' Wast B54.53 feet to the REAL 815/
POINT OF BEGINNING; thence North 2°46' West, 993
182.84 feet; thence North 87°59' Wast, 179.14

.




feet; thence South 0°'02' East 188.50 feet;
thence South 89°52' East, 187.73 feet to the
REAL POINT OF BEGINNING

EXCEPTING THEREFROM AND RESERVING UNTO THE
GRANTOR an undivided one-half interest in all
minerals and mineral rights on, in or under
said described real property:

together with all and singular the rights therxein, fixtures
‘thereon and appurtenances thereunto belonging or 1in anyvise
appertaining, whether nor or hereafter acquired, which shall
include, without 1limiting the generality of the foregoing, the
following:

All of the rents, issues and profits, including
but not limited to all rents, royalties, bonuses and
benefits under any existing or future eil, gas or
mineral or other leases or under the lease to David
Allen Farms, Inc.; all sasements and rights of way; all
rights of dower and homestead, and all contingent
rights in said premises;

All water, water rights, whether riparian,

appropriative or otherwise and whether or not

— appurtenant, all ditch rights, and any shares of stock

evidencing any such water or ditch rights, and any

shares of stock evidencing any such water or ditch

right, including but not limited to Hat Butte Mutual

Canal Company Stock Certificate No. 18 for 460 shares

and No. 25 for 40 shares, and all right, title and

interest of Mortgagor in and to all ditches, pipes,

penstocks and pumping stations located on the easements

and rights of way described in the instruments referred

to below, and covered by a certain "Tenancy in Common

Agreenment," dated July 20, 1963, and recorded August

20, 1963, as Document No. 537883, in Book 45, Page 582,

Migscellaneous Records of Canyon County, Idaho, together

with the Amendments to Tenancy in Common Agreément

dated July 29, 1966, recorded August 4, 1966, as

Document No. 584692, records of Canyon County, Idaho

— and dated February 4, 1969, recorded May 13, 1969 as

’ - Document No. 628078, records of Canyon County, Idaho
and the Assignment dated April 12, 1965:

Easement Agreement dated February 13, 1963,
recordad August 20, 1963 as Document No. 537880,
recorde of Canyon County, Idaho; easement agreement
dated February 28, 1963, recorded August 20, 1963 .as

¥
FER 9 .
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Document No. 537878, records of Canyon County, Idaho;
Easement dataed February 28, 1963, recorded August 20,
1963 as Document No, 537881, records of Canyon County,
Idaho; Easement dated February 28, 1963, recorded
August 20, 1963 ag Document No. 537882, records of
Canyon County, Idaho:

A right of way granted to DPavid and Glenn Allen by
the United States of America (the BIM right of way) by
Decision dated July 8, 1966, under the Act of March 3,
1891, 26 stat. 1101, as amended, 43 U.S.C. §§946-949,
erroneously referred to in the Right of Way Decision as
the Act of March 4, 1911, 36 Stat. 1253, 43 U.S.C.
§961. The BIM right of way was recorded August 4,
1966, under Recorder's Instrument No. 584693, records
of Canyon County, Idaho.

All leases, permits, allotments, licenses and
privileges, whether or not appurtenant, from the United
States or the State of Idaho, or any Department or
other agency of either for the purpose of grazing,
pasturing or feeding livestock on any of the public
lands of the United States or the State of Idaho, and

All buildings and the plumbing, heating,
— ventilating, 1lighting systems and ecquipment therein;
all barn equipment; and all pumps, penstocks, pumping
stations, motors, switch boxes and transformers,
engines, machinery, reserveirs, pipes, flumes, and
other equipment used for the production of water on
said premises or for the irrigation or drainage
thereof.

IRRIGATION EQUIPMENT

Irrigation equipment and appurtenances and additions thereto and
replacements thereof, located con the real property hereinbefore

described, which personal property is more particularly described
as follows;

1 - 100 H.P. General Electric, Electric Motor, Serial
— No. €JJ704138
' -1 = 100 H.P., Johnston, Short-Coupled, Vertical
Turbine Pump, No Serial Number
1 - 100 H.P. Westinghouse Electric Motor, Serial
No. &601
1 - 100 H.P. Johnston, Short-Coupled, Vertical
Turbine Pump, Serial No. JY14077
1 -~ 50 H.P. Genheral Electric, Electric Motor, Serial No.
JFJ916379 " .

e

-
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1 - 50 H.P. Cornell Centrifugal Pump, Serial No. 9231

1 -~ 25 H.P. General Electric, Electric Motor, Serial No.
CBJ330422

1 - 25 H.P. Rain Flow, Centrifugal Pump, Serial No. 10235

Together with all necessary control systems, wiring, switch
panels, column, shafting bowls, suction pipe, cones, tubing,
valves, water meters, etc., used in conjunction with or
pertaining to the above listed pumps and motors.

1811' - 16", 10 Gauge, Dipped & Wrapped, Buried
Sreel Supply Line

1350!' - 16", 10 Gauge, Dipped & Wrapped, Buriled
Steel Mainline, w/50' Risers
1320' - 14", 12 Gauge, Dipped & Wrapped, Buried

Steel Supply Line

1320' - 14", 12 Gauge, Dipped & Wrapped, Buried
Steel Mainline, w/50' Risers

1320' - 12", Portable Aluminum Mainline, w/risers

3960' - 10", Portable Aluminum Mainline, w/risers
1320' - 8", Portable Aluminum Mainline, w/risers
3960' ~ 6%, Portable Aluminum Mainline, w/risers
40 - 3" x 4 mile, Portable Aluminum Hand-~Move Laterals,
complete
— Together with all valves, manifold assemblies, aelbows, reducers,

couplers, risers, sprinkler heads, end plugs, surge plugs, etc.,
used in connection with or pertaining to the above listed supply
line, mainline an sprinkler laterals.

ALL IRRIGATION EQUIPMENT AND APPURTENANCES THERETO
TRANSFERRED BY THIS INSTRUMENT ARE SOLD BY THE GRANTOR
AND ACCEPTED BY THE GRANTEE IN THEIR PRESENT CONDITION,
AND THE GRANTOR HAS NO OBLIGATION TO REPAIR, MODIFY OR
REPLACE ANY OF THE IRRIGATION EQUIPMENT, EXCEPT AS
EXPRESSLY PROVIDED IN THE ADDENDUM TQ THE AGREEMENT
(Agricultural - Cash Contract) BETWEEN THE GRANTOR AND
THE GRANTEE.

Said described property is conveyed subject to (1) all taxes
and assessments for the year 1988 and subsequent years, (2) all
reservations in patents or deeds in the chain of title, (3) all

easements and rights of way visible on tha property or appearing

of record in the office of the County Recoxder of Canyon

BT ey
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County, Idaho, (4) all covenantas and restrictions appearing of
record in the office of said Recorder, and (5) all items listed
as exceptions in Commitment for Title Insurance No. € 14158
issued by Chicago Title Insurance Company of Idaho on August 8,
1988, as shown in the ocopy of Schedule B-Sections 1 and 2
thereof, which is attached hereto and made a part hereof.

TOGETHER, With all and singular the tenements,
hersditaments and appurtenances thereunto beloenging or in anywise
appertaining, the reversion and reversions, remainder and
remainders, rants, issues and profits thereof; and all estate,
right, title and interest in and to the said property, as well in
law as in equity, of the said Grantor.

TC HAVE AND TO HOLD, All and singular the above mentioned
and described premises together with the appurtenances unto the
Grantee, and to its successors and assigns forever,

Grantor warrants to the Grantee, and its successors in
title, that Grantor has not created or permitted to be created
any lien, charge or encumbrance against said real estate which is
not shown or referred to herein, and the Grantox warrants to the
Grantee that the BIM right of way hereinbefore identified was
validly granted and issued undef the Act of March 3, 18591, 43
U.S.C. §5§946-949, and Grantor covenants that it will defend said
premises to the extent of the warranties made herein against the
lawful claims of all persons.

IN WITNESS WHEREOF, the said Grantor has hereunto caused its
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corporate namée to be subscribed by ite officers first thereunto

duly authorized by its Board of Directors, all as of the day and

year herein firat above written.

THE TRAVELERS INSURANCE. COMPANY,
a Connectigut corporatw::

hegional Vice
ATTEST:

Sy RS .

b

Marion Blackwood, Jr. \~

Assistant Sacretary \\ =

[ ——

| S

[ama- ]

w—— .

2 = - -
- g: oo
~  STATE OF CALIFORNIA ) - 5 [
| ss. A= &
COUNTY OF CONTRA COSTA ) & = :;
on this _]jth day of October, i hafore me, tHE

undersigned, a Notary Public in and for sad State, personally
appeared EMIL, A, SCHMITT and MARION BLACKWOOD, JR., known to me
to be the Regional Vice President and Assistant Secretary,
respaectively, of THE TRAVELERS INSURANCE COMPANY, the corporation
that executed the within and foreqgoing instrument, and
acknowledged to nre that such corporation executed the same.

IN WITNESS WHEREOF, I have hereuntc set my hand and affixed
my official seal,

ahove written.

the day and year in this certificate first

; m DONNA HAI;?;LGHEN Notary Public for the State of California
"7 NGTARY PUBLIC - CALIFORMIA '\ Residing at _Walnut Creek , California
oo"ﬁ!pgw:@gﬁ"‘w ; My commission expires: 3$-/-9/

My Commiasion Expises Maroh 1, 1601
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NAITO FARMS, INC.

. & corporation
organized and existing under the laws of the State of ldaho, with its prineipa) office at NAMPA

of County of CANYON , State of Idaho,
grantor, hereby CONVEYS or GRANTS and WARRANTS TO BING FROST RANCH, ING.

Yantee

of 9700 W. Pico Blvd., Los Angeles, CA 90035 for t.hegsum of

==~TEN AND OTHER GOOD AND VALUABLE CONSIDERATION-—- - --DOLLARS,

the foilowing described tract(s) of land in CANYON County,
State of Idaho:

SEE EXHIBIT "A" ATTACHED HERETO AND MADE A PART HEREOF BY THIS REFERENCE.

Location of above described property __ _

House No. Street

The officers who sign this deed hereby certify that this deed and the transfer represented thereby was duly
authorized under a resolution duly adopted by the board of directors of (he grantor at a iawfitl meeting duly held
end attended by a quorum,

In witness whereof, the grantor has caused its corpurate name and seal to be hereunto affixed by its duly

authorized officers this 7th  duy of April ,AD, 1989
& NAITO FARMS, INC. .
= (CORPORATE SEAL) \TE NAME)
B By B 3
; ‘ - PRESIDENT
5 Attest: /)Za_‘z;;_
= SECRETARY
f\
5*
Stata of [daho STATE OF IDAHQ, COUNTY OF
Countyof CANYON o I hereby certify that this instrument was filed for record at the
request of
On the 7th day of
] April ,AD. 19 89 at minules past o'clock m,
personally appeared hefore me MITTS NAITO this
and JOYCE NAITO 19 . in my office, and duly recorded in Book
% who baing by me duly sworn did suy, each for himself, that he, of Deeds at page
thesaid MITTS NATTO
is the president, and S he, the said JOYCE NAITO . - __.
in the secratary Ex-Officio Recurdar
of NAITO FARMS, INC.
, & corporation, and that the within and foregoing By - .. o —
iastrument was signed in behalf of said corporation hy authority of u Deputy.
2 resolution of it board of directors and said MITTS NAITO Freo § ; St ma ;
..... oV and - JOYCE NAITO Mail to: oA ”“33 i
§ “each mun &ledpf ', e that said corporation exscuted the - L i
um,fﬂa t the nm,fl‘,uq,is tha aes! of 3aid corporation. F {
; ‘ EB 16 1993 g
A — )
mﬂm&g%ﬁ I ;
: Rt - ‘ .
i D TITLE COMPANY
- h 12305 So. Kimball, Sulte "A"
é Mo s 83661 OF CANYON COUNTY Caldwell, idaho 83605
ot SO SR R S N S0 37 SR O R S Y S W S S W T WMWM T T ERSE




EXHIBIT “A"

Lots 1 and 2; the Easl Hall of the Norhwest Quarter; the Southwest Quarter of the
Northeas! Quarter, all in Section 31, Township 2 North, Range 2 West, Boise Meridian,

Canyon County, idaho;
EXCEPTING THEREFROM:

A parcel of land becing a portion of the Southwesl Quarter of the Northeast Quarter of
Section 31, Township 2 North, Range 2 West, Boise Meridian, Canyon County, Idaho, and
more particularly described as follows:

BEGINNING at a brass cap marking the East Quaner corner of the said Section 31; thence

Nortn 89% 06" 27" West 1,326.85 leet along the Southerly boundary of the said Northeasl
Quarter of Section 31 lo an iron pin marking the Southeact comner of the said Southwesl
Quarter aI the Northeast Quarter of Section 31; thence

North 1° 00’ 28" East 282.26 feet along the Easlerly boundary of the said Southwest
Quaner of the Nartheast Quarter of Section 31 to an iron pin, also said point being the
REAL POINT OF BEGINNING; thence

North 49° 27 52 waest 1,628.21 feel to an iron pin on the Northerly boundary of the
said SothwesI Quarter of the Northeast Quarter of Section 31; thence

South 89% 11° 29" East 1,255.77 feet along the said Northerly boundary of the Southwest
Quarter of the Northeasl Quarter of Section 31 to an iron pin marking the Northeast
corner of tho said Southwest Quarioer of the Northeast Quarter of Seclion 31; thence

South 1° 00’ 08" Waesl 1,040.64 feet along the Eastorly boundary of the said Southwest
Quarter of the Northeast Quarter of Section 31 to the POINT OF BEGINNING.
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Deparunem of Water Administration
LICENSE 0F WATER RIGHT

License of Wiater Right No. 31717/02-2280 priority. March 2, 1964 Amount 0. 80 cfs

THIR IS TO CFRUIFY, that C. ELWOOD WHITE

ot Meridian, Idaho . has complied with the terms and conditions of Permit

No. 31747/02"2280 issued pursuant to Application for Permit dated March 2, 1964

and has submitied proof to the Department of Water Administration on  February 24, 1971

that he has applied water 10 a beneficial use: an examination by the Department indicates that the

works have a capacity of 0. 80 cfs . and that the water has in fact been applied to a

benelicial use: a right 10 the use of water from  the Snake River

tributary of  the Columbia River , 18 hereby confirmed in the following amounts:

Amount 0.80 for irrigation from March 16 o Nov. 15 1,1 dites inclusive)

Amount for from Lo (hoth dates inclusive)

Amount for frem Lo (both dutes inclusive)

Subject, however, to the condition that no more than 0. 80 cfs of water be diverted at

any one time, said waters to be diverted within the

Lot # 7 (N\WiSEz), Sec. 36, Twp. 1 N, Rge. 3 W, B, M,

in the county of Canyon ; and that the amount of water so diverted and to which such

right is entitled and confirmed is for the purposes aforesaid and is limited to the amount which can

actually be beneficialily used and shall not exceed 180 acre feet per year or

4.5 acre feel per acre.

Description and location of place of use:

NEVa NW SWi $Bl,
NEVe | NWLL 5"/‘15!“" NEVa| NWla) SWhi | SETa ] NEVL | NWhe | SWi4 | SEVe | NEVE | NW1W | SWha | SEVS

WP RANGE SEC. TOTALS

2N | 3W | 36 40 40

40

Total nurmber of acres irrigated

The right to the use of the water hereby confirmed is restricted and appurtenant to the lands

or place of use herein described, as provided by the laws of Idaho.
Witness the seal and signature of the Directlor, affixed at Boise, Idaho, this 2 Z day of
__October 19 71 .

>

R

- .

Director '7-—'




identification No.

Pen
STATE OF IDAHO Z? E 6 £ s

DEPARTMENT OF RECLAMATION Feg f@
PROOF OF APPLICATION OF WATER TO BENEFIChﬂuLyq%'a%m Gl 971 o~
€nt of Wste, Ados
, Tiistrag

1. a) Name of Permit Holder QE/VI/(#/ VV/{JP oa

b) Post Office Address /;)/2 . Me ‘r/d/'ﬂrz I/f Ao
2. Permit Number_ (.2~ 2.2 §&
3. Date of Priority that you are prepared to establish %ﬂ’f Z /7541
4. a) Source from which water was appropriated Jd’ﬂ/ﬁ {/P/’ e

b} Location of the point of diversion : v oy SE %, Section T8

Township (A , Range T W Boise Meridian, Other points of diversion:

5. a) The amount of water and use to which the water has been applied:

amount __ (. £ L2 tor_Jrrigalicy purposes from__ Mg /£ to_2c/ /& incl.

{cfs and/or acre feet per annum) 4 {Month-Day) {Month-Day)
amount for purposes from to incl.
(cfs and/or acre feet per annum) (Month-Day) {Month-Day)
amount for purposes from to incl.
(cfs and/or acre feet per annum) {Month-Day) (Month-Day)

b) Total amount appropriated d.f c?s cfs and/or acre feet per annum

c) Describe how and by whom measurement of rate of flow or amount of storage was made and the qualifica-

tions of the person moking the measurement:

6. 1f the means of diversion and conveyance are owned by someone other than the Permit Holder:

a) Give the name or description of the canal, ditch or other works by which the water is conducted to the

place of use: )i/l? 7 Bualle Mulua/ C4q 7}6?'/ Co 22) /2 é’"}V

b) Describe the agreement or understanding by which you take water from the works: Lo A2 ar? o PE >
c7 Mhe <4 mpIn Y T can beve ol » of  Jeng ac J/?c}l/ 2y
Shore g7 The 0‘)6-9717/'7;; £ IREE 2 I m e cee”

7. a) Breifly describe the works for diverting and conveying the water to the place of use, (If from a subterranean
source, give the pump size, motor size, size of well casing, depth of well; if from surface water, give breif
description of diversion structure and/or canal or ditch) L/} o /fo‘vzlﬁ L al The /v €r,

G_3L7  piw flech  4p Mo LSy 22 Cer crele ilcbes B 2/P¢
gad.__a § cr /s ec o ;ch??VJ'

b) Describe the type and size of measuring device which you have installed at your point of diversion:

A St a7 e W oo 7er > e 7

c} Give well drillers name ond address and date the well was completed

oy 4

C .77

< RR10




8. [f for other than irrigation, describe the beneficial use to which you have applied the water and the place

of use

9. Irrigation uses: Describe the lands irrigated by giving the acreages irrigated within each 40 acre subdivi-

sion:

NEVs NWY, Wy SEVs
TWP. RANGE SEC. TOTALS
NEVs | NWVst SWl4| SEVe | NEVs [NWUs SWi4| SEVG | NEVa | NWG| SW4| SEVa ] NEV | NWVL| SW4| SEVA

24 1 3IW| 34 Y

4

Total number of acres irrigated /?0'

10. Remarks:

The above information is a true statement of the extent to which the above numbered permit has been developed.

Fel 24197 L ergodd KL

(Date) (Signature)

State of % )
SS,
County of % )

On this Xf"‘“ day of %Mf , 19 7// personally appeared before me the

signer(s) of the above instrument, who duly ac lnowledged to me that he (she) (they) executed the same.




DAY
5’2 - X2 P
Application For Permit
To Appropriate the Public Waters of the State of Idaho

APPLICATION No. 39873

PERMIT No. 3L7LT
DistrICT No.
1. Name of Applicant: C. Elwood White
Postoffice address:  Rt. 2, Meridian County: Ada State: Idaho
I. If applicant is a corporation, give:
(a) Date and place of incorporation:
(b} Amount of capital stock:
(¢) Amount paid in:
(d) Names and addresses of directors:
I1. The financial resources of the applicant are:
(a) Cash on hand: ’ (¢) Bond to be issued:
(b) Treasury stock: (d) Other resources:
2. Quantity of water claimed: 1.6 cubic feet per second.
3. Source of water supply:Snake River which is a tributary of
4. Location of point of diversion: feet distant from the
corner of Section ,T. ,R. ,BM., and isinthe NW-SE
of section 36 , T. 1N ,R. 3 W ,B. M, County of Canyon -

5. Water is to be used for I-rigation

6. If for mining, milling, power or manufacturing purposes, give:

{(a) Point of use of water: feet distant from corner of Section
T. » R. , B.M., in the of Section of , T. , R. . BM.
{(b) Amount of power generated: H.P., under feet head.
{c) Water is to be returned to at a point feet
distant from the corner of Section , T. . R. . B.M., in the
of Section , T. , R. , BM,

7. Estimated cost of works: $12,000,00

8. Kind of works: Pumps, pipes, and concrete ditch

9, Height of dam feet; length of dam at top feet; length of dam at bottom

feet; material used in dam:
10. Size of headgate: Width feet; height ' feet.

11. Ditch: Width at bottom 2 fee; width at water line 5 feet; depth of water 3 feet;

dimensions of flume:

Diameter of pipe . inches; length of conduit miles.
Average grade per mile feet.
12. The time required for the completion of such work is 5 Years.
13. The time required for the complete application of the water to the proposed use is 6 additional years.

14. The land to be irrigated is described in the following tabulation: See remarks.

15. Existing water rights and/or valid permits appurtenant to the landa to be irrigated are:



16. (a) Is reservoir to be used? If so, fill in (b) and (c¢) below:
{b) Name of Reservoir and number of Storage Permit:
(¢) Date of filing of Application for Storage Permit and Name of Applicant:

BE IT ENOWN THAT The undersigned hereby makes application for permit to appropriate the public water of the State of Idaho
as herein set forth.

s/ C. Elwood White Applicant.

By Agent.

Date of first receipt at Department of Reclamation: 4:00 P.M, March 2, 1964
Returned to applicant for correction:

Corrected application received:

Approval of State Reclamation Engineer

The number of this permit is 31747

Recorded in Book 111 Page 3747 Approved March 3, 1564

This is to certify that I have examined the within application for a permit to appropriate the public waters of the State of Idaho, and
hereby approve the same, subject to the following limitations and conditions:

Bond in the sum of § to be filed on or hefore

Work to begin on or before May 3, 1964 and to continue diligently and uninterruptedly to completion,
unless temporarily interrupted by circumstances over which permit holder has no control. ,

One-fifth of the work above specified to be completed on or before September 3, 1966

The whole of said work to be completed on or before March 3, 1969

Beneficial use of water appropriated in accordance herewith, to be made on or before ~ March 3, 1975

WITNESS My hand this 3rd day of  March, 196L
s/ CARL %, TAPPAN

State Reclamation Engineer.

IN TESTIMONY WHEREOF, WE,........ ... JOBERT %4 SMYLIE @ , Governor of the State of Idaho,
and ... ARNOID WILLIAMS . , Secretary of State of the State of Idaho, have caused this instrument to
be executed in the name of the State of Idaho, and caused the Great Seal of the State of Idaho to be hereunto affixed, thls;:é’rdl
day of .......... Mareh , 1‘36)'L | STATE OF IDAHO

Countersigned :
(BAL) s/ ARNOLD WILLIMS By o/ RO B SR o T Governor.

Seeretary of State.

REMARKS :
14.
1 1 1/, -
Twp. | Range | Sec. NEY, NWi4 SWi4 SEl4 Totals
NE14|INW14|SW14|SEl} | NE|NW1,|SW14|SEl, | NEVLINWL |SW14|SEL; | NE14 | NW14|SW14 |SE,
2N IW 36 X X 80

LICERSE [10U=F -
LCENSE PAe- TR
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] Department of Reclamation
7| AFFIDAVIT OF PUBLICATION

et rrtir—y

STATE OF IDAHO,
ss.

e

County of Canyon.

of........] Nampa , Canyon County, Idaho, being first duly swomn,
deposes and says:

1. That I am a citizen of the United States of America, and at
all times hereinafter mentioned was over the age of twenty-one
years, and not a party to the above entitled action.

2. That I am the Principle Clerk of the.__Idaho Free Fress
a daily, (except Sunday) newspaper published in the City of
o Nampa_ . , in the County of Canyon, State of Idaho; that
the said newspaper is in general circulation in the said County of
Canyon, and in the vicinity of....Nampa ... ... , and has been
uninterruptedly published in said County during a period of seventy-
eight consecutive weeks prior to the first publication of the notice, a
copy of which is hereto attached.

3. That the notice, of which the annexed is a printed copy,
was published in said newspaper

Two Times in the regular and entire
issue of said paper, and was printed in the newspaper proper, and
not in a supplement.

4. That said notice was published the following dates:

Ll Zég/ /44(, ﬁ%{/&”

Subseribed and sworn to before me this

6ib

Notary Public, Residing at..._Nampa_ ., Idaho

e N T Y R U CUU S L S

ST
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HARYEST FARM CO.

13735 MISSOUR!I AVENUE
NAMPA, IDAHO 83686
(208) 467-9712

FACSIMILE PTESSAGE SHEET
DATE .ol - /f - T3 .
to: AL. zf:f WL ,[Zz&gg:/ |
FAX NUMBER:_ _.9 T-78C6 . . "
2
PLEASE DELIVER THE FOLLOWING PAGES TO: B
=
NAME:, ,z({/ Alcos ﬂ é A, f( S 5%

LOCATION:_

— A ey = A W e, e # by

b

FROM:_ <A,

—

WE ARE SENDING .é PAGES (INCLUDING THIS PAGE). TO

SEND A FAX MESSAGE TO US, CALL (208) 465-7413. TO TALK
TO US, CALL (208) 467-9712.

IF YOU DO NOT RECEIVE ALL PAGES, PLEASE CALL BACK AS SOON

AS POSSIBLE. _ ﬂ o ¢ harige addocers e
x»@/ |
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State of Iuaho
DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

CECIL D. ANDRUS
GOVERNOR

February 9, 1993 R. KEITH HIGGINSON
DIRECTOR

HARVEST FARMS CO
PO BOX 650
COTTAGE GROVE OR 972424-0650

RE: Transfer of Water Right Nos. 02-02280/02368/02422 & 63-03593

Dear Water Right Holder(s):

Enclosed is a copy of your approved Application for Transfer of
the above referenced water right (Transfer No. 3699). Be sure to
note any conditions of approval as listed on the second page.

Sincerely,
L —
(" Q§\\\£?
JOHN
ter R Supervisor
JJicz

Enclosure

Rl




MEMORANDUM

TO: Files 02-022380/02368/02422/03593
FROM: Sharla
DATE: January 13, 1992

RE: Trans. Review (Trans. #3699)

In April of 1990, Western Region received complaints concerning
illegal diversion of water by Harvest Farms. The complaint was
that Snake River water was being used on lands known as the Naito
place and groundwater was being used on lands known as the Allen
place. Harvest Farms’ water rights at that point covered use of
Snake River water on the Allen place and only groundwater on the
Naito place.

As a result of these complaints, Harvest Farms filed this transfer
to show the co-mingling of the two sources on both pieces of
property. An amendment was also filed on Permit No. 63-10741 for
the same purpose. The permitted right also includes the other
wells located on the Allen property, however, these other wells
were never considered as part of the controversy.

The transfer application was subsequently protested and an initial
conference was held on May 23, 1990. It seems that all parties
involved in this conference came away with different ideas as to
what had been agreed upon. Bruce Smith, attorney for Harvest
Farms, in a letter dated 5/29/90 stated that Harvest Farms would
install a meter to ensure no net exchange of groundwater/surface
water on the Naito place. This was not what the other members of
Hat Butte Mutual felt was called for by the conference.

There is a regulating (re-1ift) pond towards the center of the
Allen place. The pond is used to supply four pivots with Snake
River water. The well was designed to supply two pivots. When one
pivot is down for maintenance or other reasons, the excess flow is
discharged to the pond and is then re-used on Allen/Naitc lands.
Thus, it becomes impossible to determine what water (surface or
groundwater) is being used on specific acres (Allen or Naitc). The
proposal by Hat Butte Mutual called for the installation of a bi-
directional totalizing meter to ensure no net difference within the
time frame of a week of groundwater pumped from the well and
transferred back to Naito lands. This proposal was eventually
accepted by Hat Butte Mutual with the stipulation that Harvest
Farms discontinue pursuit of the transfer application and the new
application for permit from the Snake River.

The file is loaded with letters, orders, briefs, responses, etc.
from attorneys, Hat Butte Mutual members and department personnel.
Included in these materials is a motion by Hat Butte Mutual :to.

in
L .
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Page 2

dismiss the transfer application or stay proceedings of IDWR. The
reason given was that Hat Butte Mutual was not going to consent to
the transfer and the transfer could not be approved without their
consent (Section 42-108, Idaho Code).

The bi-directional flow meter was installed. Manufacturer’s data
concerning this meter is in the file.

The protests have been resolved and action concerning the transfer
application and amendment of permit has resumed under the
"agreement and Stipulation Between Hat Butte Select Members, The
Hat Butte Mutual Canal Co. and Harvest Farm Co.". The stipulatiocons
set forth in this agreement will be included as conditions of
approval.

Along the same lines, a condition will be placed on the transfer as
well as in the database for each right 1listing the volume
limitations per source with total acres originally allowed under
each right.

The transfer can be approved with the following conditions:

TO7 The change authorized by this transfer shall be
accomplished within one (1) year of the date of this
approval.

T08 Failure to comply with the conditions of this transfer is

cause for the director to issue an order to show cause
why the approval of the transfer should not be rescinded.

T09 Approval of this transfer does not preclude the
opportunity for review of the validity of the water
right(s) in the ongoing Snake River Basin Adjudication.

Use of water under these rights is subject to the
provisions of an Agreement and Stipulation between the
water right holder and protestants dated 8/3/92.

The water right holder shall maintain a bi-directional
flow meter in the line between Section 36, T2N, R3W and
Section 31, T2N, R2W, B.M. This meter shall be open for
inspection by the Hat Butte Canal Co. ditch rider and by
the Department.

There shall be no net exchange of water between the
above-referenced sections, as determined during each two
week period when the Hat Butte system is delivering water
to Hat Butte Members.

These rights are limited to a combined annual volume of
2790.0 acre feet from the Snake River and 832.5 acre feet
from groundwater. . FARIRE I PP

L e b .
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Page 3

These rights when considered separately are limited to the
irrigation of the following number of irrigated acres in a
single irrigation season:

02-02280 40 acres
02-02368 493 acres
02-02422 87 acres
63-03593 185 acres

FEB 161993




p2-0228°
0z-02368
02" 02422
83 03592

Form 222a ' -
6/78 STATE OF IDAHO ‘
DEPARTMENT OF WATER RESOURCES
TRANSFER ANALYSIS SHEET
INITIAL REVIEW BY: ﬂ -
w Agplicant H,Qﬂ.uﬁﬂi /ga""“‘" G. (ﬁ i /?' /ﬂ"‘f
2. Typeofrightt O Decree  # Licenss O Claim el C° -J
3. Purpose of transfer: E/Change point of diversion @ Add diversion point{s) O Change place of use
wOther ALo  Sohnees (odd Sponke R T Groweyf woten 5
4. Check: vite Umr&)
a. @ Source D/F'fioritv B/Amount o Purpose [34’eriod of use
b. @ Description of original point of diversion.
c. B,Description of original place of use,
5. Amount of land &/or water transferred:
a. & Al of right.
b. O Partof right (NOTE! Part B should be filled in only if part of the right is owned by the applicant).
c. & Check dmlription of point({s) of diversion.
d. @ Check description of place of use, A0 9""2 r S tandts It peaes ftand  ane
y {X7 %1 rju( e Some cnres,
e. @ Check map {shows p.d. and p.u. after transfer}.
f. D/Check for correct signature, notarization, and fee.
g- B/Check proof of ownership of right &/or land from which water is transferred. 0-/""""a W
h. [ Check for expansion in use of right. Comments JEE L///o/?u ) _phot _cfs pev
voleme fintatins,
i. @’ Check for existing water rights from same source, on land water is being transferred ta.
Right number(s) _ A9 ME ~ Jame landls _inohred oy _ofher ﬂ-'j Ay e scmes
i.  @71s use within a Watermaster District? O Yes @ No
If yes, what district?_wr‘#n./ W 3 bF ot S 4)4j 7 Wﬂﬁdkari‘\(
FINAL PROCESSING REVIEWBY: —D'br‘ . contast:

1. Watermaster recommendation requested on NA Received on

2. Istransfer published correctly? . Yes 0O No
3. Protestreceived? K Yes 0O No N;MA-J-A P"'r S"‘\’;ufaha.;\ 4 j’“m(-—-“'
RECOMMENDED ACTION
1. [ Approve
2. 0O Deny

3. Conditions Dee gitact ed

« s __ b owe ___U/23/92

* Al uses within Watermaster Districts require special conditions.




Recommended Conditions of Approval for Application for Transfer No.
3699, of Water Rights Nos. 02-02280, 02-02368, 02-02422, and
63-03593:

1. Use of water under this water right 1is subject to the
provisions of an Agreement and Stipulation between the water right
holder and the protestants dated August 3, 1992.

2. The water right holder shall maintain a bi-directional flow
meter in the line between Section 36, T 2 N, R 3 W, and Section 31,
T 2 N, R2 W, B.M. This meter shall be open for inspection by the
Hat Butte Canal Company, Inc. ditch rider and by the Department.

3. There shall be no net exchange of water between the
above-referenced sections, as determined during each two week
period when the Hat Butte system is delivering water to Hat Butte
members.




State of Idaho
DEPAR. .[ENT OF WATER RE.JURCES
Western Region, 2735 Airport Way, Boise, Idaho 83705-5082 - (208) 334-2190

CECIL D. ANDRUS
GOVERNOR

R. KEITH HIGGINSON
November 23, 1992 DIRECTOK

Bruce Smith, Esqg.

Rosholt, Robertson and Tucker, Chartered
P.0O. Box 2139

Boise, ID 83701-2139

RE: Application for Transfer No. 3699, and Amendment to
Permit No. 63-10741

Dear Bruce:

I am in receipt of your letter dated September 20, 1992, which
conveyed the Agreement and Stipulation between the Hat Butte Select
Members, the Hat Butte Mutual Canal Company, Inc., and Harvest Farm

Company. I was pleased to see that an equitable agreement was
amicably completed.

I have compiled the associated files, and have prepared recommended
conditions of approval based on elements of the document that you
submitted. The purposes of this letter are to acknowledge receipt
of your letter and to advise you that the files and other

documentation are now being forwarded to our state office for final
action.

Sincerely,

';prﬂ’mé
pavid R. Tuthill, Jr., P.E.
Manager, Western Regicnal Office

e




ROSHOLT, ROBERTSON & TUCKER

) Chartered

JOHN A ROSHOLT g it ATTORNEYS AT LAW
J. BVAN ROBERTION L wen T Ja [ Toim Fule Office

= ’ : Boise Office 142 %d AVENUE NORTH
R . ' 1221 W, IDAHO, SUTTE 600 P.0. BOX 1996
m‘.m SEpP 22 P.O. BOX 219 T'lml‘mm(:mu
GARY L. QUIGLEY BOISE, IDAHO 83701-21% "::E;n;:"'
JSTINR SEAMONE ant of Viater Resources TELEPHONE (208) 336-0700
n.—:.umm-u .;ep??a.,n GR i.a | Othee N FAX (208)
piobyapiepodli sstern Regional Off 3sc034
PAT D. MADIGAN

September 20, 1992

David Tuthill.;

State of Idaho

Department of Water Resources
Western Region

2735 Airport Way

Boise, ID 83705-5082

RE: Application for Transfer No. 3699 and Amendment to
Permit No. 63-10741

Dear Dave:

Enclosed is an Agreement and Stipulation between the Hat Butte
Select Members, the Hat Butte Mutual Canal Company, and Barvest
Farm Company. It is self-explanatory and should allow you to
complete processing of the two above matters. As a side note, you
may recall that Harvest Farm Co. had appealed Maurice Clement’s
water right decision. This Agreement and Stipulation also covers
that matter and I am working with Mr. Clement’s counsel and Phil
Rassier to have the appeal dismissed.

If you have any gquestions concerning the Agreement and
Stipulation, please give me a call.

Sincerely,
e
Bruce M. Smith

cc: Dr. Peter Bing
Maurice Clements

westend\tuthill2,ltr

reannary Eﬂ!g |
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Western Reglong:
BEFORE TBE DIRECTOR OF THE IDAHO

DEPARTMENT OF WATER RESOURCES

AGREEMENT AND STIPULATION
BETWEEN HAT BUTTE SELECT
MEMBERS, THE HAT BUTTE
MUTUAL CANAL COMPANY, INC.
AND BARVEST FARM CO.

IN TBE MATTER OF HARVEST FARM
CO. TRANSFER NO. 3699 AND
APPLICATION FOR AMENDMENT OF
PERMIT NO. 63-10741

[ e L L]

COMES NOW the Hat Butte Select Members, the Hat Butte Mutual
Canal Company, Inc., and Harvest Farm Co. and agree and stipulate
as follows:

1. Harvest Farm Co. is the holder of Permit No. 63-10741 issued
by the Department of Watexy Resources on or about February 21,
1990.

2. Harvest Farm Co. is the owner of two parcels of land in Canyocon
County, Idaho, known as the Naito Place and the Allen Place.

3. The Naito Place is presently irrigated by means of a
groundwater well. The Allen Place is irrigated by means of

surface water from the Snake River delivered pursuant to the

21 Hat Butte Mutual Canal Company.

22 4. Harvest Farm Co. has sought to amend its Permit No. 63-10741
23 to allow ground water from the Naito well to be used on the
z: Allen Place. BHarvest Farm Co. has also sought to transfer its

water rights appurtenant to the Naito Place and the Allen
26 Po o amy: galeg
Place such that water from the Allen Place and the Naito Place aF;\]

AGREEMENT AND STIPULATION BETWEEN HAT BUTTE SELECT MEMBERS, - | 61393
THE HAT BUTTE MUTUAL CANAL COMPANY, INC. AND HARVEST FARM CO. -1-

RECE.EZ AUG 3 1 1992



can be commingled and used on both properties. The Hat Butte
Select Members and the Hat Butte Mutual Canal Co. have
objected to use of Hat Butte water on the Naito Place and,
unless monitored, use of Naito water on the Allen Place.

5. Harvest Farm Co., in an attempt to resolve the dispute over
use of Naito water on the Allen Place and to provide proof
that Hat Butte water is not used at the Naito Place, has
installed a bi-directional flow meter in the line connecting
the re-requlating pond on the Allen Place with the Naite
Place. The purpose of the meter is to insure that a
determination can be made that Hat Butte-delivered water is
not transferred to the Naito Place while allowing Naito place
water to be delivered to the re-regulating pond and then used
on either the Naito Place or the Allen Place.

6. The Hat Butte Select Members and the Hat Butte Mutual Canal
Company wish to insure that the bi-directional flow meter can
be monitored by the Bat Butte ditch rider in order to assure
the ditch rider that there is no exchange resulting in Hat
Butte delivered water being transferred to the Naito Place.

7. Therefore, the Hat Butte Select Members, the Hat Butte Mdiual
Canal Company and the Harvest Farm Co. agree that the Hat
Butte ditch rider shall be permitted to inspect and monitor
the transfer of water recorded by the flow meter on a daily
or weekly basis, as desired, to determine that no Hat Butte
water has been transferred to the Naito Place. Fer.purposes |

of showing a no-net-exchange it is agreed that a no-net-

FEB1 6 1393

AGREEMENT AND STIPULATION BETWEEN HAT BUTTE SELECT MEMBERS,
THE HAT BUTTE MUTUAL CANAL COMPANY, INC. AND BARVEST FARM CO. -2-
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exchange shall be determined during each two week period
during such times that the Hat Butte system is delivering
water to Hat Butte Members.,
The Hat Butte Select Members and the Harvest Farm Co. also
agree that the third sentence in Item No. 5 in Permit No. 63-
10741 shall be modified to provide the following:

Surface water shall continue to be used as the

primary source of supply for the ground upon which

it is now appurtenant, and ground water shall be

used only when surface water supplies are

insufficient for irrigation of the property.
This stipulation is intended to address all pending matters of
dispute between Barvest Farm Co. and any and all members of
the Hat Butte Select Members and the Hat Butte Canal Company.
Should any presently disputed matters not be fully addressed
by this stipulation or should subsequent issues arise between
these parties, the parties to this stipulation or their
representatives agree to meet and, in good faith, attempt to
resolve said 1issues prior to any further Jjudicial or

bl
-

administrative proceedings or hearings.

DATED this .3 day of gue, , 1992,
T4

FEE 1

4

AGREEMENT AND STIPULATION BETWEEN HAT BUTTE SELECT MEMBERS,
THE HAT BUTTE MUTUAL CANAL COMPANY, INC. AND HARVEST FARM CO. -3-




HAT BUTTE HAT BUTTE
SELECT MEMBERS MUTUAL CANAL COMPANY

A R o W N =

. G ”W..
Jam & Mart

Rosti

7
8 fé%é?%ﬁé;zﬁ%zz 2? f
PiAtler & Son
9
10 §
I Donald E. Tiegs
11
- ';‘l - e i (
12 AerenTih
Kenneth Tiegs v
13
14 " . .
{ Margrigta M. Stam
15
Brandt Farm
17 Management Services
18 | . %
PPV Ly pete<
19 Maurice Clements
| Eluo H
21 Tiegs Farms, Inc.
22
23
24
w. L sae
25 ky View Farms, Inc.
26

HARVEST FARM CO.

W

14[ By{;é%é::gli%%@ﬂé&%;$293§=
Its President ts Presiden

%

Ed
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BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF APPLICATION FOR

TRANSFER NO. 3699 BY HARVEST RULING ON AUTHORIZED

DISCOVERY DEVICES
FARM COMPANY AFFECTING WATER
RIGHT NOS. 02-02280, (2-02368,

02-02422 AND 63-03593

Nt St Nt St vt vt vt “untt’ ot it

This ruling is in response to the issue of whether the use of interrogatories is an
allowable means of discovery available to the parties in the pending agency proceeding
involving the application for transfer filed on April 3, 1990 by Harvest Farm Company. The
discovery issue comes before the agency as a result of an application for protective order
and objection by counse! for select members of the Hat Butte Tenancy-In-Common and the
Hat Butte Mutual Canal Company to the First Set of Interrogatories, Requests for
Production of Documents, and Requests for Admission filed by counsel for Harvest Farm
Company. Additionally, in the course of the proceeding before agency, it appears that
copies of certain documents were produced at the apparent oral request of counsel for
Harvest Farm and in anticipation of the service of a Department issued subpoena by
Harvest Farm upon the Hat Butte Tenancy-in-Common and the Hat Butte Mutual Canal
Company. Because the copies of the documents provided do not appear to have been
produced pursuant to the subpoena, the Department will not become involved in the issue

of deciding which party should pay for the costs associated with the reproduction of the

Ztm
RULING ON AUTHORIZED DISCOVERY DEVICES - Hage 1™
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documents. The parties are expected to resolve their dispute over the payment of the costs
for reproductions of the requested documents.

Idaho Code § 42-1701A provides, "All hearings required by law to be held before
the director shall be conducted in accordance with the provisions of chapter 52, title 67,
Idaho Code, and rules of practice and procedure promulgated by the director . . . ."

There are no explicit authorizations prescribing acceptable discovery devices in the
provisions of chapter 52, title 67 of the Idaho Code (Idaho’s Administrative Procedures Act,
hereafter A.P.A.). Idaho Code § 67-5209 is the only provision in the A.P.A. that arguably
bears upon the discovery issue. Idaho Code § 67-5209(c) provides, "Opportunity shall be
afforded all parties to respond and present evidence and argument on all issues involved."

The director of the Department of Water Resources has promulgated Rules and
Regulations on Practice and Procedure that provide for the use of discovery in agency
proceedings. Rule 2,1 makes these rules applicable to ali contested matters before the
Department.

Rule 9,12 and Rule 9,13 address the use of subpoenas and depositions.
Rule 9,12 provides:

Subpoenas. Subpoenas requiring the attendance of a witness from any place

in the state to any designated place of hearing for the purpose of taking

testimony of such witness orally before the Director or the Board may be

issued by the Director or the Board upon application in writing, The Director

or the Board may, as a condition of issuing a subpoena, require the party

applying therefor to prepay fees of the witness. Subpoena for the production

of books, papers, accounts, or other documents, unless directed to issue by the

Director or the Board on their own motion, will be issued only upon

application in writing, which application must specify, as clearly as may be, the

books papers, accounts or other documents desired. The Director or the

Board, upon motion made promptly and, in any event at/or before the time
specified in the subpoena for compliance therewith, may (1) quash the

RULING ON AUTHORIZED DISCOVERY DEVICES - Page 2
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subpoena if it is unreasonable or oppressive, or (2) condition granting of the
motion upon the advancement by the person in whose behalf subpoena is
issued of the reasonable cost of producing the books, papers, accounts or
other documents desired.

Rule 9,13 provides:

Depositions. The Director, or any party, may, in any investigation or hearing
before the Director or the Board, cause the deposition of witnesses residing
within or without the state to be taken in the manner prescribed by law for

like depositions in civil actions in the district courts of this state and to that

end may compel the attendance of witnesses and the production of books,

documents, papers and accounts.

Idaho Code § 42-1701A requires that hearings be held in accordance with the A.P.A.
and the Department’s Rules of Practice and Procedure. Neither the A.P.A. nor the
Department’s rules provide for the use of interrogatories in practice before the Department.
Additionally the discovery procedures set forth in the Idaho Rules of Civil Procedures are
not generally applicable to administrative proceedings. See LR.C.P. 1(a).

It is from enabling statutes and corresponding agency rules that a non-agency party
derives most discovery authority. Stein, Mitchell, Mezines, Administrative Law, (1991).
Adminstrative agencies must have authorization either by statute or by rule to prescribe and
enforce specific discovery procedures before the agency. Resnick v. Nevada Gaming
Commission, 752 P.2d 229 (Nev. 1988). Administrative agencies possess no inherent power
to prescribe or enforce certain discovery devices. See generally Frilette v. Kimberlin, 508 F.2d
205 (1974). Pre-trial discovery may be expressly authorized by statute; but, absent an

express provision, the extent to which a party to an administrative proceeding is entitled to

discovery is determined by the rules of the particular agency. Pet v. Department of Health

RULING ON AUTHORIZED DISCOVERY DEVICES - Page 3
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Services, 542 A.2d 672 (Conn. 1988); Pacific Gas & Electric Co. v. Federal Energy Regulatory
Commission, 746 F.2d 1383 (9th Cir. 1984).

Only in the event that an agency’s procedures fall short in providing the constitutional
guarantee of due process may an agency have some inherent discretion to grant alternative
discovery devices without express authorization. Silverman v. Commodity Futures Trading
Commission, 549 F.2d 28 (7th Cir. 1977); Antrip v. Califano, 569 F. 2d 1298 (4th Cir. 1978).
Discovery must be granted if in a particular situation a refusal to do so would prejudice a
party as to deny him due process. McClelland v. Andrus, 606 F.2d 1278 (D.C. Cir. 1979).

Department rules allow for the parties to make use of depositions. Although perhaps
more expensive and cumbersome than interrogatories, depositions in this instance do
provide the parties with a mechanism to examine evidence prior to any hearing in a manner
sufficient to meet any due process concerns.

The parties are limited to the discovery devices prescribed in the Department’s rules
and regulations. The Department’s authorization to enforce discovery is limited to only
those devices prescribed in the rules. The Department has no objection to the parties
mutually agreeing to the use of alternative discovery methods such as interrogatories. In
fact, the Department encourages the parties to agree to utilize the most functional and least
expensive methods of discovery. However, absent an agreement between the parties on
acceptable discovery arrangements, the parties are limited to the discovery methods

identified in the rules.

RULING ON AUTHORIZED DISCOVERY DEVICES - Page 4
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Dated this Z3

day of \/&...-4/1 , 1992,
U S

Dwmm/i

DAVID R. TUTHILL
Hearing Officer

CERTIFICATE OF SERVICE

I hereby certify that on this the J ¢ 4 day (g]%w , 1992, a true
and correct copy of the foregoing RULING ON AUTHO D DISCOVERY DEVICES,

was mailed postage prepaid to:

Harvest Farm Co.
13735 Missouri Avenue
Nampa, ID 83686

Bruce Smith, Esq.
P. O. Box 2139
Boise, ID 83701-2139

Sherl Chapman
410 S. Orchard, Suite 144
Boise, ID 83705

Stephen A. Bradbury
P. O. Box 1368
Boise, ID 83701

G. Lance Salladay
407 W. Jefferson
Boise, ID 83702

John Busnardo
12804 Missouri Ln.
Nampa, ID 83651

RULING ON AUTHORIZED DISCOVERY DEVICES - Page 5 R e
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JOHN A. RGSHOLT

J. EVAN ROBERTSOMN
JAMES C. TUCKER
GARY D. SLETTE
JERRY V. JENSEN
BRUCE M. 5MITH
GARY L. QUIGLEY
JUSTIN R. SEAMONS
JOHN Q. FITZGERALD
D. BERNARD ZALEHA

™~
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ROSHOLT, ROBERTSON & TUCKER
NOY 27 1891 Chartered
ATTORNEYS AT LAW

Twin Falls Office

Depsament oF Weisy Resousces 1020 MAIN STREET 142 3rd AVENUE NORTH
Wasrarii Regionel Ohica SUITE 400 RO. BOX 1906
PO. BOX 2139 TWIN FALLS, IDAHO 833031906

BOISE, IDAHO 83701-2139
TELEPHONE (208) 336-0700
FAX (208) 344-6034

TELEPHONE (208) 7340700
FAX (208) 736-0041

November 25, 1991

Mr. David R. Tuthill, Jr.
Manager, Western Regional OQOffice
Department of Water Resources
2735 Airport Way

Boise, Idaho 83705

Dear Dave:

This is in response to your letter of November 8, 1991
regarding the issues relative to Harvest Farm Co.'s water
rights on the Allen and Naito property. With regard to the
comment in paragraph 4 regarding the subpoena and the
Department's wview that the subpoena was properly issued,
Harvest Farm Co. has submitted a motion to the Department
reguesting that the documents sought pursuant to the subpoena
be produced as contemplated in the original subpoena prior to
its modification by the Select Members' attorney.

With regard to the conference on the amendment of
Permit No. 63-10741, December 2, 1991, at 10:00 a.m. 1is
acceptable to me. I have a meeting at 1:00 p.m. on that date,
but do not anticipate the conference lasting longer than two
hours. With that caveat, the December 2, 1991, 10:00 timeframe
is acceptable,

Sincerely,
Bruce M, Smith

BMS:d} /68461
cc: George Fenn

E,pf." R T
s
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State of -daho
DEPARTMENT Or WATER RESOURCES

Western Region. 2735 Airpert Way, Boise, Idaho 83705-5082 -~ (208) 33+-2190

i
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CECIL D. ANDRLS
GOVERNOR

K. KEITH H oLt
DOREC™

November 8, 1991

Bruce M. Smith

Rosholt, Robertson, Tolman & Tucker
P.O. Box 2139

Boisa, ID 83701-2139

Josephine P. Beeman

Davis Wright Tremaine

702 West Idaho Street, Suite 700
Boise, ID 83702

RE: Pending Issues Relative to Water Rights in the Name of ¥=
Farm Company on Allen and Naite Property

Dear Interested Parties:

We are in reéeipt of Ms. Beaman's letter dated N-verba:
and Mr. Emith's letter dated November 5, 1981.

Enclosed please find an Order signed by the Director relatjve t..
the application of Idaho Code § 42=-108 to the pending Applicatic
for Transfer of Water Rights Nos. 02~02280 et al. As indicated :n
the order, we plan to set this matter for hearing after discovery
is completed.

The Department is now considering the Select Members Motic
Protective Order filed by Ms. Beeman. The response to this
will be forwarded under separate cover.

Mr. Smith has requested a response stating the Departmer s
position relative tc the subpoena that was issued by the Depart =rx
and the associated demand for producticn of documents. We consid.ov
the subpoena to have been properly issued. Any concerns ab-ut
compliance with the subpcena need tc ke presented formally to the
Department in the form of motions.

We are seeking an acceptable date and time fo rfarence
regarding the application for amenduent of Permit 0741,
The date that is presentl Y perOaEd is Monday, Decemk LJ100
am in Beise. Please advise if this time is acceptabie aaw o will

provide formal notice accordingly.
S8incerely,

Qwa'm%r .

David R. Tuthill, .
Manager, Waestern Regional Office

M!l‘mm L)

FEB1 6 1993
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Tz r From .
ROSHOLT, ROBERT ftver -t { D T ot 1 |

Charte © Job Homan

Phone 4
JOFS A ROSHONT }. ATTORMNEYS Dent.
haisc roceen | 3§ g]i- ].i f 1020 MAIN  {Fax 7 _Ffr ’
CARY D. SLEVTE - ‘m@ SUITE 4
JERRY ¥ IENSEN PO, BOX S
T i TELEPHONE | 73407
SN ' NOV - 6 1951 BOISE. 10AHO 83701-2139 T s
WATIN R SEAMONS TELEPHONE (208) 136-0700
Ko O, FITIGER.L FAX (208} 344-6034

©. BEINARD ZALEH2 Departmant of Water Res0.reds

Westarn Ragional Othce
November 5, 1991

.-

David R. Tuthill, Jrfj(/
Manager, Western Regional Office
Department of Water Rescurces
2735 Airport Way

Boige, Idaho 83705

Dear Dave:

This is a follow-up to our phone call of October 31,
1991 regarding the setting of a conference on the Hat Butte
Select Members' objection to the amendment of Harvest Farm
Co.'s supplemertal well permit 63-1074l. You indicated during
that call that you hoped 2180 to have some information or “he
42-108 issue.

Another issue related to this whole matter is the
question of what the Department 15 going to do regarding
Harvest Farm Co.'s discovery requests. The Hat Butte Sele t
Members have refused to comply with discovery and have filed a
motion for a protective order. Harvest Farm Co.'s position is
that the discovery should proceed so we can get this matter
resolved in some kind of timely manner, Harvest Farm Co.
responded to the 42-1C8 Issue in order to permit the Department
to rule on that matte:. Harvest Farm Co., has not waived its
objection to doing soc without the information requested from
the Select Members,

Furthermore, there remains the issue of the
information sought from the Hat Butte Mutual Canal Cospi-
Harvest Farm Co. applied to the Department for a subpoens Lo
obtain certain documents from the Hat Butte Mutual Canal
Company. The Department c¢ontacted Jo Beeman and had the
sukbpoena changed to meet the desires of the Hat Butte Select

Members,

The Canal Company t ~duced the documents
requested at Ms. Beeman's offic ant to the altered
subpoena. George Fenn and I went Beeman's office to
examine the documents and select the that were relevant.
Ms. Beeman then demanded §70C for copa ne documents that
Harvest Parm Co. reguested and the Cana. ’5!99“’@,; i g !

FEB1 61993
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David R. Tuthill, Jr.

Manager, Western Regional Office
November 5, 1991

Page Two

I know of no authority, nor have I received =~
explanation from the Department 0Ot Ms, Beeman, that allows
attorney for one party to modify another party's subpoen
directed to a non-party to a proceeding, Harvest Farm Co, has
been placed in the position of the Select Members having
prevented Harvest Farm Co. from getting the documents it scught
from a third party unless it pays Ms. Beeman's firm $700 and,
at the asame time, having the Select Members themselves refuse
to respond to discovery.

In summary, there is presently before the Department,
in addition to the 42-108 issue, Harvest PFarm Co.'s discovery
requests, the Select Members Motion for a Protective Order, and
Harvest Farm Co.'s demand for production of documents pursuant
to the subpoena and for a response to the discovery requests.
Harvest Farm Co, would like a response to this issgue, so that
whatever the decision, appropriate steps can be taken,

Sincerely,

ff’€é$ N

Bruce M, Smith

BMS:dj/e8011
¢c: Jo Beeman
George Fenh

MICRAE by

FEB1 6 1993




State of - 1ho

DEPARTVMENT OF WATER RESOURCES
1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720 -(208) 327-7900

CECIL D. ANDRUS
GOVERNOR

R. KEITH HIGGINSON
DIRECTOR

October 18, 1991

Bruce Smith
ROSHOLT, ROBERTSON & TUCKER

1020 Main, Suite 400
Boise, ID 83702

Dear Mr. Smith:

Re; IN THE MATTER OF APPLICATIONS FOR PERMIT MOS. 63-10740 AND
63-10741 IN THE NAME OF BING FROST RANCH COMPANY

AND
FACT FINDING HEARING FOR HARVEST FARMS COMPANY

The Department has received the transcripts for the above captioned matters. They
are ready for delivery upon payment of the balance due.

ACTUAL AMOUNT AMOUNT
COST PAID DUE
LK 8 S0,
Bing Frost Ranch $240-00 226:00- $ 14.00 -
Harvest Farms 324.00 106.00 218.00
TOTAL DUE w
Sincerely,

S~ il

,
~
2@ )\?\{,{ s

RITA 1. FLECK
Secretary/Records Manager

MIPCRLHAED

FEB 11933
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Bruce M. Smith OCTI 0199 y
D. Bernard Zaleha 1
ROSHOLT ROBERTSON & TUCKER UﬂmmthM

P.O. Box 2139 mmﬂRa@mms

Boise, Idaho 83701-2139
Telephone: (208) 336-0700
Facsimile: (208) 344-6034

Attorneys for Harvest Farm Company

BEFORE THE DIRECTOR OF THE IDAHO DEPARTMENT

OF WATER RESOURCES

IN THE MATTER OF APPLICATION
FOR TRANSFER NO. 3699 BY HARVEST
FARM COMPANY AFFECTING WATER
RIGHT NOS. 02-02280, 02-02368,
02-02422, and 63-03593.

HARVEST FARM’'S REPLY IN
OPPOSITION TO THE SELECT
MEMBERSB’ OCTOBER 2, 1991
REPLY BRIEF

Tt Vs et Nt St N

I. INTRODUCTION

Certain members of the Hat Butte Tenancy-In-Common
("Tenancy”) and the Hat Butte Mutual Canal Company ("Company")
known as the Select Members ("movants") have requested an Order
from the director dismissing Harvest Farm’s transfer application
3699. They have based their request for dismissal on the lack of
consent by the Company to the transfer application. Because the
Company is not a corporation whose consent is required by Idaho
Code §42-108 (1990), the director must deny the Motion to Dismiss
and proceed to consider the merits of Harvest Farm’s transfer

application.

X

FEE1 6 1904
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II. ARGUMENT
The most instructive portion of Movants’ October 2, 1991

Reply Brief ("Select Members’ Reply") is their following paragraph:

The record before Water Resources establishes

that the water delivered by the Canal Company

is represented by water rights from the Snake

River held by the individual shareholders.

The Hat Butte Tenancy-in-Common (whose tenants

are the shareholders of the Canal Company)

owns the easements, rights-of-way, ditches,

pipes, penstocks, pumps, pumping station,

electrical equipment, and other personal

property comprising the irrigation system that

takes water from the Snake River for delivery

by the Canal Company. The bylaws of the Canal

Company reiterate that the company has no

ownership interest in the water rights, or the

delivery system.

Select Members’ Reply at 3. From this acknowledgement, Movants
renew their efforts to sow confusion through the use of bald
assertions which are either unsupported or directly contradicted by
the record.

When one sorts through all these assertions, repeated
over and over, the apparent crux of Movants’ argument is that
because each of the tenants who together make up the Hat Butte
Tenancy in Common, which is vested with the ownership of and right
to use the Hat Butte irrigation water delivery system ("systenm"),
also happen to be shareholders in the Company, this converts the
Company into a corporation whose shares of stock represent a right
to use the system. It is clear that the founders of the Tenancy
and the Company intended that the individual meﬁﬁprs have the same
proportion of ownership and controi of both the Tenancy and?the

EB
HARVEST FARM’S REPLY IN OPPOSITION TO 161993
SELECT MEMBERS’ 10/2/91 REPLY BRIEF -2-
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Company. While this may make the two entities related, it does not
make them the same. It alsoc does not magically make the Company’s
stock represent the right to use the system.

One of Movants’ assertions is that "the owners of the
canal system and of the water rights vest in the mutual canal
company all the rights to the daily use of and management of the
water rights and the canal system." Select Members’ Reply at 2.
Significantly, Movants are unable to refer to any document which
"vests" the "use" of the system in the Company, their wholesale use
of argument by assertion notwithstanding. Indeed, elsewhere, they
guote the Company’s own bylaws which state that "[t]he sole purpose
of this corporation is to provide maintenance and operation and to
provide all of the current expenditures and repairs necessary for
the delivery of water. . ." Article XI, Code of by-laws, Exhibit
2, Affidavit of Maurice L. Clements, quoted at Movants’ Reply at
11. Nothing in the Articles of Incorporation or the By-Laws of the
Company state that Company shares represent a right to use the
Tenancy’s diversion works.

Another one of Movants’ assertions is that the Company
was set up to take advantage of the protections afforded to §42-108
corporations. This bald assertion is not supported by any records.
Had the founders wished to form a §42-108 corporation, they could
have organized under corporate form rather than as a tenancy in
common. At this point, the individuals could easily switch to a
§42-108 corporation by conveying the tenancy’s system to the

corporation and amending the Company’s articles of incorporation to
in

HARVEST FARM’S8 REPLY IN OPPOSBITION TO
S8ELECT MEMBERS‘’ 10/2/91 REPLY BRIEF -3- FEE . .
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make the right to use the system based on the holding of shares in
the Company. However, the members of the system cannot simply
assert that they are a §42-108 corporation when it suddenly becomes
in their interest to do so without meeting the statutory
requirements. The Department should reject Movants’ post hoc
attempts to squeeze the Company within the requirements of §42-108
when it 1is apparent on the face of the statute that the
requirements of a §42-108 corporation are not present in this case.

Movants make much of the fact that §42-108 does not
expressly state that the corporation must own a delivery system,
only that its shares must represent the right to use a delivery
system. What is never explained by Movants is how shares in one
corporate entity could ever represent the right to use someone
else’s property. In the absence of express provision in the
Articles of Incorporation, a shareholder in any corporation does
not even have a right to use that corporation’s property. 18a Am.
Jur. 2d Corporations § 749 (1985) ("as a general rule, the property
of a corporation is not subject to the control or disposition of
its individual members or stockholders"). Thus, even if the
Tenancy were to convey its ownership of the system to the Company,
the shareholders still would not have the "right to use" the system
merely by virtue of their status as shareholders. For shares to
irrevocably represent a "right to use" the system, the Company’s

Articles of Incorporation would have to be amended to so provide.

dan
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In light of the above basic rule of corporate law, it is
hard to conceive how holding shares in one entity could ever
entitle the shareholder to the use or control of some other
entity’s property. It is simply a matter of common sense that for
corporate shares to represent a right to the use of property, that
property must at a minimum be owned by that corporation.

In summary, the By~Laws of the Company clearly establish
that the Company is merely an entity which was set up by the
members of the Tenancy to maintain and operate the Tenancy’s
diversion works and provide a means of accounting in order to
assess its members for joint costs. The Tenancy has not delegated
the "right to use" the system to the Company. If it had, the
Company could decide to use the system however it wanted, for
anyone it wanted, whenever it wanted. Clearly, it cannot do so
now.

The Tenancy could have hired and still can hire some
third party, corporate or otherwise, to maintain and operate their
diversion works or they can decide to do the work themselves. The
fact that the Tenancy has chosen to proceed as it has does not
transform their maintenance company into a §42-108 diversion works
corporation. Were the Tenancy to contract for the maintenance and
operation of its system with any other corporation, profit or non-
profit, which happens to issue stock, that contract would not
convert the contracting corporation into an entity whose consent is
required under §42-108. The mere issuance of shares by a company

does not create a §42-108 corporation. P

U
P
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Finally, it bears repeating that denial of movants’
Motion to Dismiss will not deny them the opportunity to voice their
concerns. As the department proceeds to consider Harvest Farm’s
transfer application, the director will have the opportunity and
duty to consider the merits or lack thereof of movants’ protests in
opposition to Harvest Farm’s application.

III. DEPARTMENT ACTED IMPROPERLY IN CONTACTING MOVANTS
CONCERNING HARVEST FARM’S APPLICATION FOR SUBPOENA

Movants’ have again falsely asserted that they produced
documents to Harvest Farm pursuant to a subpoena. As was fully set
forth in its September 30, 1991 Response in Opposition to
Protective Order, Harvest Farm submitted to the Department an
application for a subpoena to produce documents directed at the
Company. Harvest Farm also submitted therewith a subpoena in the
form Harvest Farm requested. The Department then improperly faxed
a copy of Harvest Farm’s application and subpoena to counsel for
Movants and telephoned counsel for Movants regarding the same, even
though counsel for Movants does not represent Hat Butte Mutual
Canal Company, the entity to whom the subpoena was addressed.

As a result of this contact with Movants, the Department
modified the requested subpoena at Movants’ request to provide for
the production of documents from a third party at the office of
Movants’ counsel instead of at the office of Harvest Farm’s
counsel. The production of documents was changed to Movants’
counsel’s office for the benefit of Movants. Due to the

unsolicited modifications to the requested subpoena, Harvest Farm

HARVEST FARM’S REPLY IN OPPOSITION TO S
SELECT MEMBERS’ 10/2/91 REPLY BRIEF -6~ ' 4-;§f}q;
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never served the subpoena upon the Company. Documents of the
Company were nonetheless produced at the office of Movants’ counsel
in apparent response to the unserved subpoena that Movants had had
modified.

Harvest Farm’s counsel, upon being notified of the
documents’ location, indicated he would come to Movants’ counsel’s
office to examine the documents. This forced Harvest Farm to view
the documents with no opportunity to copy the documents at a
reasonable cost. This would not have been the case had the
documents been produced as originally requested. After Harvest
Farm’s counsel went through the records and identified pertinent
documents, the documents were copied by counsel for Movants without
ocbtaining advance agreement by Harvest Farm to pay for the copying
costs. Not only were the documents copied, but Movants’ counsel
compiled a list of the documents copied, thereby providing Movants
with the benefit of Harvest Farm’s counsel efforts. Movants’
counsel later contacted Harvest Farm’s counsel and indicated the
documents were "available™ for seven hundred dollars ($700).

The Department was not required to give notice of
issuance of the subpoena to the Company and should not have done
so. The Department should have issued the subpoena as requested
without modification. As a result of the Department’s handling of
this subpoena, Movants’ counsel is now demanding seven hundred
dollars ($700) in order to provide the documents to Harvest Farm’s
counsel. Furthermore, Movants and Movants’ counsel are the

beneficiary of the efforts expended by Harvest Farm’s counsel to
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identify pertinent documents. This is shown by Movants’ reference
to these documents in their reply brief.
IV. REQUEST FOR RELIEF

As set forth above, the Company, though a corporation, is
not a corporation whose shares represent the right to use diversion
works. Thus, the refusal of the Tenancy or the Company to consent
to the proposed transfer by Harvest Farm has no bearing on the
director’s duty to consider Harvest Farm’s transfer application on
its merits.

For all the foregoing reasons, movants’ motion to dismiss
based on §42-108 must be denied and Movants should be required to
respond to Harvest Farm’s discovery requests.

RESPECTFULLY SUBMITTED this 10th day of October, 1991.

ROSHOLT, ROBERTSON & TUCKER

AN

e M. Smith - Of the Firm

by fD.EWaMQ Zalpba

D. Bernard Zaleha - Of the Firm
Attorneys for Harvest Farm Co.

HARVEST FARM’8 REFPLY IN OPPOSITION TO
S8ELECT MEMBERS’ 10/2/91 REPLY BRIEF ~8-
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CERTIFICATE OF ILING

I hereby certify that on this 10th day of October, 1991,

I served a copy of the foregoing HARVEST PARM’S8 REPLY IN OPPOSITION

TO THE SELECT MEMBERS’ OCTOBER 2, 1991 REPLY BRIEF, by depositing

the same in the United States mail, postage prepaid, in an

envelope, addressed to the following:

Josephine P. Beeman
DAVIS WRIGHT TREMAINE
702 West Idaho Street, Suite 700

Boise,

ID 83702

:DBWWQM

D. Bernard Zaleha

HARVEST FARM'’S REPLY IN OPPOSITION TO
SBELECT MEMBERS’ 10/2/91 REPLY BRIEF -9-
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g oot 10 ) DAVIS WRIGHT TREMAINE

Depertment of Water Resourges 702 WesT IpAHO StREET * SUITE 700 * BoOIsE, IDatio 83702 @@f )
Western Regional Office {z08) 338-8200

JoserHiNE BEEMaAN
(208) 338-8233 October 9, 1991

Bruce Smith, Esq. CERTIFIED MAIL

Rosholt, Robertson, #P 345 760 141
Tolman & Tucker

1020 Main St., Suite 400

Boise, Idaho 83701-2139

Re: Harvest Farm Company Discovery

Dear Bruce:

The Hat Butte Select Members have asked me to write you again
about the unpaid discovery documents reviewed by Harvest Farm
Company on August 20, and made available to Harvest Farm Company at

copying cost on August 27. I am repeating the closing paragraph
from my letter of August 27, 1991.

The requested documents totaled 4,693 pages.
The ditch rider logs, comprising 2,158 pages
were sent to Capitol Copy and reproduced at a
charge of $339.89. Wendell Friend, the Hat
Butte ditch rider, copied and provided 128
pages of additional river pump logs from 1991.
Our staff at Davis Wright Tremaine spent 16
hours copying the remaining 2,407 pages at a
cost of $361.05 {15¢/page). The total copying
charges are $700.94,

This bill is overdue. The corporate records have been
returned to the Hat Butte Mutual Canal Company, but the copies
requested by Harvest Farm Company are still sitting at our offices.

Sincerely,

DAVIS WRIGHT TREMAINE O Ry

ﬁ Dyewear FEB1 61993
e

phine P. Beeman

JPB:nd

cc: David R. Tuthill (Transfer File 3699)
Maurice L.Clements

Fax: (208) 138-8299
ANCHORAGE, ALASKA * BELLEVUE, WasHINGTON * Los ANGELES, CALIFORNIA * PorRTLAND, OREGON
RicHLAND, WasHNGTON * SEATTLE, WasHincTon - Waskmicton, D.C.
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DAVIS WRIGHT TREMAINE
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Telephone:

(208) 338-8200

Attorneys for Select Members of the
Hat Butte Tenancy-In-Common and the
Hat Butte Mutual Canal Company

IN THE MATTER OF

APPLICATION FOR TRANSFER

3699 BY HARVEST FARM
COMPANY AFFECTING WATER RIGHT
02-02280, 02-02368,
02-02422 and 63-03593.

NO.
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BEFORE THE DIRECTOR CF THE IDAHO DEPARTMENT

OF WATER RESOURCES

IDAHO CODE § 42-108
MOTION TO DISMISS
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0CT 21997 =

Dupariment of Weter Resourees
Westers Regicral Office

HAT BUTTE SELECT MEMBERS’
REPLY BRIEF IN SUPPORT OF

This reply brief opposes the position of Harvest Farm Company

that the Hat Butte Mutual Canal Company (the Canal Company) is not

a corporation whose consent to a transfer of water rights of

Harvest Farm Company is required by Idaho Code § 42-108 (1990).

Idaho Code §42-108 provides in pertinent part:

[I]f the right to the use of such water, or
the use of the diversion works or irrigation
system is represented by shares of stogk in a
corporation or if such works or system is
owned and/or managed by an irrigation
district, no change in the point of diversion,
place of use, period of use, or nature of use
of such water shall be made or allowed without
the consent of such corporation or irrigation
district. (emphasis added)

corporation both to control and own the diversion workg:

Thus, to be a corporatlon whose consent fs
required under Section 42-108 for a transfer

application to be approved, the holding ofjfp,

shares by a shareholder in the corporation
must represent the right to use either water
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Harvest Farm argues that this language requires the




or diversion works, with such water or
diversion works presumably being owned by the
corporation. (emphasis added)

Harvest Farm Response, page 2.

The question raised by Harvest Farm Company is whether
§ 42-108 requires the consent of a canal company that operates and
controls the diversion and delivery of water by a canal systenm
where the canal system and water rights are owned, not by the canal
company itself, but by the shareholders of the canal company. As
is explained below, ownership by shareholders is the manner in
which many mutual canal companies, such as the Hat Butte Mutual
Canal Company, have historically and successfully operated in the
Western United States. The owners of the canal system and of the
water rights vest in the mutual canal company all the rights to the
daily use of and management of the water rights and the canal
system.

Harvest Farm’s assertion that ownership of the water rights or
the delivery system, or both, is necessary before Idaho Code § 42-
108 applies to the Canal Company, is at odds with the function of
mutual canal companies within the appropriative system of water
rights in the West; it also does not fit with Idaho court decisions
interpreting Idaho Code § 42-~108., Further, Harvest Farm Company’s
argument is inconsistent with the plain language of Idaho Code §
42-108.

A mutual canal company is a nonprofit water supply enterprise
organized to provide water for the use of agricultural lands that

Az
cannot be irrigated by individual means as conméﬁiéﬁtlxw or

"
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economically as by group enterprise. The capital stock of mutual
irrigation companies is held exclusively by the owners of lands
served with water by the company. See generally, Hutchins, Water
Rights lLaws in the Nineteen Western States, pp. 550-569 (1971).
The Mutual Canal Company might initiate and complete the
administrative process to acquire the water rights delivered to its
shareholders. However, persons who held water rights individually
might form the mutual canal company, delegate to it the operation
of the diversion and distribution facilities, but reserve
individual ownership of the water rights to themselves. Id. at p.
552. This is how the Hat Butte Mutual Canal Company operates.
The record before Water Resources establishes that the water

delivered by the Canal Company is represented by water rights from
the Snake River held by the individual shareholders. The Hat Butte
Tenancy-in-Common (whose tenants are the shareholders of the Canal
Company) owns the easements, rights-of-way, ditches, pipes,
penstocks, pumps, pumping station, electrical equipment, and other
personal property comprising the irrigation system that takes water
from the Snake River for delivery by the Canal Company. The bylaws
of the Canal Company reiterate that the company has no ownership
interest in the water rights, or the delivery system:

Nothing herein contained is to be construed as

meaning that this corporation has any interest

of any type or kind in the water works or the

water rights or any of the equipment necessary

to transport or deliver the water.
Paragraph 2, Article XI, Code of Bylaws of Hat Butte Mutual Canal

Company, Inc. (as amended 1-28-87). Exhibit 2; Affidavit of
Maurice L. Clements. :

o ;
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From this, Harvest Farm Company concludes that the Canal
Company is not a corporation whose shares represent the right to
use the diversion works owned by the Tenancy-in-Common. Instead,
Harvest Farm states that the "rights to use the delivery systenm
arise from the Tenancy Agreement not the Company." Harvest Farm
Response, page 5, lines 9, 10.

The Tenancy-in-Common Agreement, as amended in 1988 (Exhibit
6 to Affidavit of Maurice L. Clements), does state that a tenant-
in-common who fails to pay any operation, maintenance or power
bills during an irrigation season "shall forfeit the right of
delivery of water through the Tenancy-in-Common". Amendment to
Tenancy-in-Common Agreement, 1988, page 14, Exhibit 6, Affidavit of
Maurice L. Clements. However, the Tenancy-in-Common’s ownership
interest in the diversion works does not negate the statute’s
applicability to the corporation. The statute does not require the
corporation’s ownership of the water works before it comes into
play. The statute comes into play under one of several
alternatives, including the Hat Butte situation where the use of
the diversion works is controlled on a daily and annual basis by
the Canal Company.

Regulations for the corporation control use of water and use
of the diversion works both of which bring the statute into play.
In particular, the regulations state that no water will be
delivered unless a letter of credit has been received; no delivery
will be made to anyone who does not have water meters properly

installed; only the ditch rider employed by the Canal Company may
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turn water on or off and regulate the flow of water; delivery times
are set by the corporation’s ditch rider; the corporation’s ditch
rider is given specific orders by the Board of the Directors of the
Canal Company; no individual shareholder may give orders to the
corporation’s ditch rider; the corporation’s ditch rider is
instructed to cut off the water of violators; if there is a "gripe"
with the corporation’s ditch rider, the individual sharehclder may
call the President of the Canal Company and take up the matter with
the Board of Directors for the Canal Company.

These are all provisions from the regulations for the Canal
Company, listed in Exhibit 2 of the Affidavit of Maurice L.
Clements. The use of the diversion works and the delivery of water
are under the exclusive control of the Canal Company; the corporate
consent provisions of Idaho Code § 42-108 apply. The Board of
Directors of this corporation are —charged with these
responsibilities and execute them through regulations of the Canal
company .

The tenants-in-common who own the easements and equipment
comprising the distribution system are also the only shareholders
of the Canal Company. This exclusive ownership of the Mutual Canal
Company stock by the same individuals who use the water and hold
the water rights distinguishes the Mutual Canal Company from
individual enterprises, unincorporated groups, public nonprofit
enterprises (irrigation districts), and private profit enterprises

(commercial irrigation companies). Hutchins, generally, pp. 550-

FR ey L

569.
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Harvest Farm Company summarizes and attempts to refute the
argument of the Hat Butte Select Members in the following

statements:

Movants thereby seem to imply that a Tenancy-
In-Common owning diversion works and an entity
set up in corporate form to maintain and
operate the diversion works somehow creates
the equivalent of a § 42-108 diversion works
corporation whose consent is required before a
transfer application can be approved. Movants
have provided no authority for this
proposition. In the face of the express
language of § 42-108, it must be rejected.

Harvest Farm Company Response, p. 5.
The authority which supports the necessary consent of the

Canal Company is the language of § 42~-108 which states:

[I1f the right to the use of such water, or
the use of the diversion works or irrigation
system is represented by shares of stock in a
corporation or if such works or system is
owned and/or managed by an irrigation
district, no change in the point of diversion,
place of use, period of use, or nature of use
of such water shall be made or allowed without
the consent of such corporation or irrigation
district.

The statute states "the use of the diversion works or irrigation
system"; it does not speak in terms of "ownership" of the diversion
works. The statute does not require that the corporation own
anything. The statute states simply "the right to the . . . use of
the diversion works or irrigation system is represented by shares
of stock in a corporation." The only way the water can be "used"
in the Hat Butte delivery system is by compliance with the rules
and regulations of the Canal Company. It is precisely because this

corporate structure for operation and maintenance of the Tenancy-
B RS L0
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in-Common was established that the corporation must give its
consent before Water Resources can proceed further with the Harvest
Farm transfer application. It is the corporation which is involved
with the daily "use" of the Hat Butte delivery systemn.
Shareholders who have disagreement about the manner in which the
delivery system may be "used" must take their grievance to the
Board of Directors for the Canal Company.

The Idaho courts who have interpreted the corporate consent
language of Idaho Code § 42-108 have reviewed facts where the water

rights were owned by the corporation (Application of Johnston, 69

Idaho 139, 204 P.2d 434 (1949)), as well as facts where the water
rights were not owned by the corporation (Application of Boyer, 73
Idaho 152, 248 P.2d 540 (1952)).

Application of Johnston establishes the constitutionality of
the corporate consent provision and the prerequisite nature of the
corporate consent to the granting of a transfer. The transfer was
not granted in Application of Johnston due to the lack of corporate
consent.

In Application of Boyer, the granting of the transfer
application was upheld because the evidence did not show the right
to use the corporation’s ditch was represented by stock. 73 Idaho
152, 157. Exactly what burden of proof was not met by the
corporation is apparent from an examination of the clerk’s record,
the transcripts and briefs before the Idaho Supreme Court.

The corporation in Application of Boyer was the Three in One

Ditch Company, which was incorporated March 30, 1916, and forfeited
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its charter December 1, 1919. Brief of Respondent, p. 21. The
Three in One Ditch Company remained a dormant inactive corporation
for a period of approximately twenty-seven (27) years and then was
activated just twenty (20) days (August 28, 1946) before the
transfer petition was filed with the State Reclamation Engineer.
Brief of Respondent, p. 74.

The issue of non-ownership of the water right by the Three in
One Ditch Company was not presented to the court for decision. It
was uncontested in the record that the Ditch Company did not own
any water rights. However, the Ditch Company made no attempt to
rely on the language in § 42-108 regarding the "right to the use of
such water." Instead, the words "the use of the diversion works or
irrigation system is represented by shares of stock in a
corporation" were examined by the court in the appeal.

Although the corporate secretary testified at trial in
district court (transcript, p. 12} that rights in the canal were
represented by stock, there were never any shares of stock admitted
at trial or elsewhere in the record. 1In fact, there was no proof
that the applicant for the transfer or his predecessor held any
stock in the corporation. It appears uncontested that the
applicant for the transfer received water from the corporation, but
was not a stockholder of record in the corporation. There was a
rehearing before the Idaho Supreme Court in which the briefs
discuss whether the Ditch Company owned the canal system. The

final reported decision makes no findings regarding this ownership

.
. 1
R
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or its application to Idaho Code § 42-108. The corporate consent
issue was decided on lack of proof of shares of stock.

In contrast here, the careful design of the ownership and
operation of the Hat Butte Canal System occurred, in part, to give
the protection of this statute to the shareholders of the Canal
Company.

The Articles of Incorporation for the Canal Company (Exhibit
1, Affidavit of Maurice L. Clements) state that the nature of the
business and the objects and purposes of this corporation shall be
as follows:

To construct, or otherwise acquire,
maintain, manage, operate and control an
irrigation system to furnish domestic, stock
and irrigation water therefrom to the
shareholders of the corporation, exclusively,
on lands situate in Canyon County, Idaho; and
to do any act or thing necessary or convenient
connected therewith for the purposes herein
set forth or ancillary or related thereto; to
acqguire, own, rent, lease, mortgage, and
dispose of all kinds of real and personal
property; and to enter into, make and perform
and carry out contracts of every sort and kind
with any person, firm, association or
corporation, municipality, body politic,
country, territory, district, state and
government.

To establish rules and regulations for
the use and distribution of water from the
irrigation system aforesaid; and to levy and
collect for its purposes tolls and assessments
from its shareholders.

The foregoing provisions shall be
construed as objects, purposes and powers; and
it is hereby expressly provided that any
enumeration of a specific power shall not be
held to limit or restrict in any manner the
powers of this corporation; in general, this
corporation shall have the power to carry on
any other business in connection with any of

1
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the foregoing objects, purposes and powers,
and to have and exercise all the powers
conferred by the law of the State of Idaho
upon corporations in general; provided,
however, that this corporation is not
organized for profit, shall not be operated
for profit, and shall be without power to
declare or disburse dividends.

Paragraph IV of Articles of Incorporation, Exhibit 1, Affidavit of
Maurice L. Clements.

The provision that the irrigation system constructed,
maintained, managed, operated, and controlled by the Canal Company
would furnish water exclusively to the shareholders of the
corporation is a beginning point to distinguish the Canal Company
from the management system suggested by Harvest Farm Company: "the
Hat Butte Tenancy-in-Common could have contracted with Morrison
Knudsen (MK) or another corporation that issues stock." Harvest
Farm’s Response, p. 4, lines 20, 21.

The Hat Butte Tenants-in-Common are the only shareholders of
the Canal Company; they would not be shareholders of MK or another
stock corporation whom they hired. The Canal Company is a
nonprofit corporation; MK is not a nonprofit corporation. All of
the Canal Company shareholders receive water from the Hat Butte
System; within MK, the current 13 shareholders of the Canal Company
would be only a few of the thousands of shareholders if they even
became shareholders. The Canal Company’s exclusive mission is to
furnish water to its shareholders and "to do any act or thing
necessary" for that purpose, including the disposition of real or
personal property, performance of contracts, establishment of rules

and regulations, and 1levying and ﬁSlIectinq:wgf tolls and
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assessments; MK was not organized as a corporation to furnish water
to 13 shareholders in Canyon County, Idaho.

These differences are all distinguishing characteristics of a
mutual canal company:

1. the Canal Company is organized solely to furnish
water to its shareholders;

2. the Canal Company furnishes water exclusively to
lands of its shareholders;

3. the Canal Company is a nonprofit corporation;

Further, had the Tenants-in-Common not formed a corporation,
they would not have been able to afford themselves the protection
of Idaho Code § 42-108’s corporate consent provision. Neither the
language of the statute, nor its interpretation by the Idaho
Supreme Court, extends coverage to entities other than corporations
or irrigation districts. Bishop v. Dixon, 94 TIdaho 71 at 173
(1971).

The By-laws of the Hat Butte Mutual Canal Company (Exhibit 2,
Affidavit of Maurice L. Clements) state with more detail the unity
between the Tenants-in~-Common (who together own the delivery system
and individually hold the water rights delivered by the Canal
Company} and the Canal Company. "The sole purpose of this
corporation is to provide maintenance and operation and to provide
all of the current expenditures and repairs necessary for the
delivery of water as set forth in Instrument No. 597883, records of
Canyon County, Idaho." Article XI, Code of By-laws, Exhibit 2,

Affidavit of Maurice L. Clements. -
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Instrument No. 597883 1is the original Tenancy-in-Common
Agreement dated August 20, 1963 (Exhibit 5, Affidavit of Maurice L.
Clements) which is incorporated into the current Amendment to
Tenancy-in~Common Agreement of September 1988. Exhibit 6,
Affidavit of Maurice L. Clements.

The By-laws continue, describing the relationship between the
shares of the cCanal Company and the shares of the Tenancy-in-
Common: "Each stockholder in this corporation shall be entitled to
one share of stock for every miner’s inch of water transported in
the aforementioned water system." Article XI, Code of By-laws, Hat
Butte Mutual Canal Company, Exhibit 2, Affidavit of Maurice L.
Clements.

The original Tenancy-in-Common Agreement set forth a total of
4,095 miner’s inches derived by adding the individual miner’s
inches listed for the properties of the original Tenants-in-Common.
The 1988 Amendment to the Tenancy-in-Common Agreement states, "At
the time the canal company was formed, each owner’s interest was
generally understood to be corresponding to the maximum number of
miner’s inches of water that they might need at any one time."
Exhibit 6, p. 13, Affidavit of Maurice L. Clements. The Amendment
continues to explain that there are now 4,545 miner’s inches listed
for all the lands served by the irrigation system, but "that all
parties were aware that the 4,454 inches could not be delivered at
any one time." Thus, ownership interests in the Tenancy-in-Common
are currently described in terms of shares (which total 4,545) and

percentages (which rounded, total 100%).
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For each tenant-in-common/shareholder,

the shares in the

Tenancy-in-Common correspond exactly to the shares in the Canal

Company listed in Maurice L. Clements’ Affidavit.

Shareholder/
Tenant-in-Common

1.

9.
10.

11.

12.

Shares of the
Hat Butte Mutual

Canal Company

Bing Frost Ranch

(now Harvest Farm Co.
-- formerly Travelers
Insurance)

Dry Lake Farms, Inc,
(Maurice Clements)

R Lazy R Farms

(James & Martha Rosti)
John Alsip III

BMK, Inc.

(Barbara Craven)
Kenneth & Phyllis Tiegs
John H. Brandt

Elmer Tiegs

(Tiegs Farms, Inc.)
Donald Tiegs & Sons
Sky View Farms, Inc.
(Gary Goulet)
Margrieta M. Stam &
Estate of Herke Stam
George & Marybelle
Pintler (Charles
Pintler & Son)

500

740

400

500
610

100
200
300

125
500

330

240

4,545

Shares of the
Tenancy=-in-
common

500

740
400

500
610

100
200
300

125
500

330

249

4,545

The Tenants-in-Common have vested the day-to-day control of

the diversion works and delivery system in the Canal Company of

which each of them has shares exactly equal to their shares in
Tenancy-in-Common.
tenants-in-common have the power to

system and to

As shareholders of the Canal Company,
"operate and control"

"establish rules and regulations for the use

distribution of water from the irrigation system."
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Incorporation, #IV, Hat Butte Mutual Canal Company, Exhibit 1,
Affidavit of Maurice L. Clements.

This general power of the corporation to control the use and
distribution of water from the system is not affected by ownership
disclaimers appearing in the corporate functions article of the By-
laws: "Nothing herein contained is to be construed as meaning that
this corporation has any interest of any type or kind in the water
works or the water rights or any of the equipment necessary to
transport or deliver the water."

Although the tenants-in-common own the diversion works and
delivery system, they can use it only in accordance with the rules
and regulations of the Canal Company. Then, because the tenants-
in-common are the only shareholders, the shareholders are also the
only entities which may use the system. Their right to use the
system arises from their status as shareholders which is equal to
their ownership in the system. Thus, the right to the use of the
diversion works or irrigation system is represented by shares of
stock with the Canal Company, and the statute applies.

In effect, the statute applies for two separate reasons.
First, the Canal Company controls the right to use the water, the
diversion works, and the irrigation system. Second, the
shareholders of the corporation own the water rights and the canal
system and are the only entities who may use the systen.

The extensive operations of the Canal Company in the exercise
of these powers are apparent from the corporate records of the

Canal Company. As explained in a let

¥ fcopied to the transfer
AT "-f,h_
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¥
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file, dated August 27, 1991, from Josephine P. Beeman to Bruce M.
Smith, Harvest Farm’s counsel, all the corporate records, except
some corporate ledgers and journals from the 1970s, were made
available for inspection by Harvest Farm Company on August 21,
1991, pursuant to a subpoena issued by Water Resources. The Hat
Butte Select Members believe any inquiry into issues other than
corporate consent is irrelevant and objected to further discovery
on this basis. Nevertheless, using Harvest Farm’s theory of the
case, an examination of the records also supports the
appropriateness of corporate consent: the Hat Butte Mutual Canal
Company controls the use of the Hat Butte delivery system; and the
only entities which may use the system are the shareholders of the
Canal Company.

The same letter to Harvest Farm’s counsel lists a four-page
single-gpaced inventory of those corporate records, as well as a
two-page listing of the specific corporate records requested to be
copied by Harvest Farm Company. Those 4,700 pages of copies were
paid for by Davis Wright Tremaine and are at the offices of Davis
Wright Tremaine, if Water Resources would like them provided for
review. Harvest Farm Company has not paid for or retrieved the
copies as of the mailing of this brief.

By comparison, the records of the Tenancy-in-Common are the
Tenancy-in-Common documents themselves and the annual meeting
minutes of the Tenancy-in-Common.

Unlike the ditch company in Application of Bover, the Hat

Butte Mutual Canal Company has remained Eﬁ*ﬁopdnstanding since its

P,
A
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creation in 1963 (except for a matter of weeks between December 3,
1984 and January 22, 1985, Exhibit 1, Affidavit of Maurice L.
Clements); has maintained current stock certificates for all its
shareholders (Exhibit 4, Affidavit of Maurice L. Clements); and has
records of its operations over the years.

Neither the language of § 42-108, nor the cases interpreting
it, equate "the right to the use of" with "ownership of" the water,
the diversion works, or the irrigation system. There is no holding
to that effect in any of the Idaho cases under this statute.
Factually, the cases have presented both ownership (Application of
Jochnston) and non-ownership (Application of Boyer) situations, but
the holdings have been directed constitutional issues (Application
of Johnston), or the failure to show the applicant for transfer or
his predecessors were shareholders in the ditch company

(Application of Boyer).

Here, the shareholders of the Canal Company are also the
owners of the Tenancy-in-Common. There is no question that the
daily right to use the water, the diversion works, or the
irrigation system, is controlled by the shareholders of the Canal
Company . This is the power given to the Canal Company and
exercised for nearly 30 years. This is consistent with the
purposes and powers of a mutual canal company.

The Affidavit of Maurice L. Clements provides uncontested
proof of the good standing of the Hat Butte Mutual Canal Company;
uncontested proof that Harvest Farm Company is a shareholder in the

Hat Butte Mutual <Canal Company; uncontested proof that the

i P
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maintenance and operation of the Hat Butte Canal system is
controlled by the Hat Butte Mutual Canal company; uncontested proof
that the right to the use of the water, the Hat Butte diversion
works, and the Hat Butte irrigation system derives from the Hat
Butte Mutual Canal Company.

The Canal Company’s consent to Harvest Farm Company’s transfer
application is a prerequisite to further processing by Water
Resources. Transfer Application 3699 should be dismissed or stayed

nol

RESPECTFULLY SUBMITTED this day of October, 1991.

due to this absence of consent.

DAVIS WRIGHT TREMAINE

By 76 '&z/mw.
osephine P. Beeman

Attorney for the
Hat Butte Select Members

John Alsip Jim Rosti
John Brandt Ita Stam
Maurice Clements Donald Tiegs
Barbara Craven Elmer Tiegs
Gary Goulet Kenneth Tiegs

Charles Pintler

- iy
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Josephine P. Beeman

DAVIS WRIGHT TREMAINE Cepartment of Watsr Resourees
702 W. Idaho Street, Suite 700 Weatern Regicnal Dtfice
Boise, Idaho 83702

(208) 338-8200

Attorneys for Hat Butte Select Members

BEFORE THE DIRECTOR OF THE IDAHO DEPARTMENT

OF WATER RESOURCES

IN THE MATTER OF

APPLICATION FOR TRANSFER

NO. 3699 BY HARVEST FARM
COMPANY AFFECTING WATER RIGHT
NOS. 02-02280, 02-02368,
02-02422 and 63-03593

CERTIFICATE OF SERVICE

N St Nt t® ait N s Wmat® “omnt?

I hereby certify that on this éZ day of October, 1991, true
and correct copies of the foregoing HAT BUTTE SELECT MEMBERS’
REPLY BRIEF IN SUPPORT OF IDAHC CODE § 42-108 MOTICON TO DISMISS
were served upon the following by depositing the same in the United
States mail, postage prepaid:

Harvest Farm Co.
13735 Missouri Avenue
Nampa, ID 83686

Bruce Smith, Esq. CERTIFIED MAIL
P. 0. Box 2139 P 345 760 140

Boise, ID 83701-2139

Sherl Chapman
410 S. Orchard, Suite 144
Boise, ID 83705

Stephen A. Bradbury s
P. O. Box 1368 S Y
Boise, ID 83701 *
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G. Lance Salladay
407 West Jefferson
Boise, ID 83702

John Busnardo
12804 Missouri Ln.
Nampa, ID 83651
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Bruce M. Smith Department of Water Resources

D. Bernard Zaleha
ROSHOLT ROBERTSON & TUCKER

Boise, Idaho 83701-2139 DJ;SEZ \E'; :
Telephone: (208) 336-0700

Facsimile: (208) 344-6034 0CT 1 1997

Department of Water Resources
Westarn Regionet Office

Attorneys for Harvest Farm Company

BEFORE THE DIRECTOR OF THE IDAHO DEPARTMENT

OF WATER RESOURCES

IN THE MATTER OF

APPLICATION FOR TRANSFER

NO. 3699 BY HARVEST FARM
COMPANY AFFECTING WATER RIGHT
NOS. 02-02280, 02-02368,
02-02422 and 63-03593,

HARVEST FARM'S RESPONSE
TO THE SELECT MEMBERS'
MOTION FOR PROTECTIVE ORDER

L L L W

I. INTRODUCTION

Certain members of the Hat Butte Tenancy-In-Common
{("Tenancy") and the Hat Butte Mutual Canal Company ("Company")
known as the Select Members ("movants" or "they') have requested a
Protective Order from the director excusing them from complying
fully with Harvest Farm's discovery requests. They have asserted
five bases for their motion:

1. Harvest Farm's discovery is not provided
for by the Department's rules;

2. Harvest Farm's discovery is burdensome
and repetitive;

3. Harvest Farm's discovery is not relevant;
4. Harvest Farm's discovery is premature;
and ﬁ”*ﬁ%
'?;5'
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5. Harvest Farm's discovery inappropriately
seeks information from a non-party.

A necessary threshold matter is the inappropriate manner
in which the Department and Movants handled Harvest Farm's August
15, 1991 Application for Subpoena to Produce Documents. After
addressing this threshold matter, Harvest Farm will address each of
Movants' articulated bases in order of significance.

II. DEPARTMENT ACTED IMPROPERLY IN CONTACTING MOVANTS CONCERNING
HARVEST FARM'S APPLICATION FOR SUBPOENA

On August 15, 1991, Harvest Farm submitted an application
for a subpoena to produce documents. Harvest Farm also submitted
therewith a subpoena in the form Harvest Farm requested. On his
own accord, counsel for the Department faxed a copy of Harvest
Farm's application and subpoena to counsel for Movants and
telephoned counsel for Movants regarding the same, even though
counsel for Movants deoes not represent Hat Butte Mutual Canal
Company, the entity to whom the subpoena was addressed.

Apparently, as a result of this contact with Movants, the
Department unilaterally and without notice to Harvest Farm modified
the requested subpoena at Movants' request to provide for the
production of documents from a third party at the office of
Movants' counsel instead of at the office of Harvest Farm's
counsel. (Counsel for Department did try to contact counsel for
Harvest Farm but was unable to reach him because he was out of
town). The production of documents was changed to Movants!
counsel's office for the benefit of Movants. Due to the
unsolicited modifications to the requested subpqgng%”ﬂg;Y?st Farm

e F iy
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never served the subpoena upon the Company. Documents of the
Company were nonetheless produced at the office of Movants' counsel
in apparent response to the subpoena that Movants had modified.
Harvest Farm's counsel, upon being notified of the
documents' location, indicated he would come to Movants' counsel's
office to examine the documents. This was no more and no less than
Harvest Farm's counsel would have had available had the documents
been produced as originally requested. Movants' counsel was asked
about copying charges but told Harvest Farm's counsel she was
unaware of her firm's policy. Harvest Farm's counsel told Movants'
counsel that Harvest Farm would not pay Movants' counsel for in-
house copying charges. After Harvest Farm's counsel went through
the records and identified pertinent documents, the documents were
copied. Not only were the documents copied, but Movants' counsel
compiled a list of the documents copied, thereby providing Movants
with the benefit of Harvest Farm's counsel efforts. Movants'
counsel later contacted Harvest Farm's counsel and indicated the
documents were "available" for seven hundred dollars ($700).

In her August 16, 1991 letter to the Department, Movants'
counsel asserted that Harvest Farm should have served Movants with
a copy of its application and proposed subpoena. As a matter of
sound public policy, a subpoena must be issued without notice to
the party to whom the subpoena is addressed. Otherwise, the party
sought to be subpoenaed could take evasive action to avoid being
served with the subpoena, thereby thwarting effective and
legitimate discovery. gp

HARVEST FARM'S RESPONSE TO SELECT MEMBERS'
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By incorporating the Idaho Rules of Civil Procedure
("IRCP") applicable to depositions and depositions duces tecum,
Department Rule of Practice ("DRP") 9,13 clearly contemplates the
ex parte issuance of subpoenas for the deposition and deposition
duces tecum of third parties. IRCP 30 and 34 provide for
depositions and depositions duces tecum. IRCP 45 provides for the
ex parte, ministerial, non-discretionary issuance of subpoenas in
blank to parties desiring to subpoena third parties. IRCP 5(a)
notwithstanding, all parties to a proceeding do not receive notice
of one party's request for the issuance of a subpoena. Thus,
pursuant to DRP 9,13, the Department has a ministerial, non-
discretionary duty to issue subpoenas in blank to a party desiring
to depose a third party. The party need not even advise the
Department whom it will utilize the subpoena to depose. This
procedure does not prejudice potential deponents, as they can
always move to quash the subpoena duces tecum pursuant to IRCP
45(b) or for a protective order pursuant to IRCP 26(c) because
these rules are incorporated by DRP 9,13.

Harvest Farm applied for a subpoena pursuant to DRP 9,12.
In her Augqust 16, 1991 letter, counsel for Movants asserts that
Harvest Farm should have served them with a copy for the
application for subpoena pursuant to DRP 7,2 and suggests that a
subpoena for the production of documents should not issue ex

parte.! DRP 9,12 does not address the issue of whether the person

'As an initial matter, Movants have no standlng to assert
this. The subpoena was not addressed to them.

HARVEST FARM'S RESPONSE TO SELECT MEMBERS' Tny
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or entity is entitled to notice of a subpoena application and does
not indicate an application must be "filed." However, DRP 9,12, by
stating that a subpoena "will be issued" upon application of a
party, recognizes the ministerial, non-discretionary nature of
subpoena issuance. It makes no sense to require notice to a party
to be subpoenaed under DRP 9,12 when no such notice is required
under DRP 9,13. The two rules should be applied consistently.

Movants' citation to DRP 7,2 does not alter this outcome.
DRP 7,2 is modeled on IRCP 5(a) which provides for the service of
"every pleading" and "every written motion other than one which may
be heard ex parte" upon all parties. However, as noted above, a
request for a subpoena under IRCP 45 is a request that may be acted
upon ex parte. Given that ex parte issuance of subpoenas is
already recognized under DRP 9,13, DRP 7,2 should be interpreted in
a manner that leads to a consistent application of both 9,12 and
9,13. The Department has the authority to interpret its rules in
a logical manner and should do sc in this case.

In light of the policy need to prevent giving a person
opportunity to avoid service of the subpoena and the clear
provisions of DRP 9,13 providing for ministerial non-discretionary
issuance of subpoenas in blank for depositions duces tecum of third
parties, Movants suggested interpretation of DRP 9,12 results in an
absurdity. The Department need not interpret its rules to produce
this absurd result. See 2 Am. Jur. 2nd Admin. law. § 349 at 161-62

("Administrative agencies have the power to interpret their own

8‘:?““3 LR O
AR S
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rules, and a certain latitude of discretion in the application
thereof should be permitted.")

The Department was not required to give notice of
issuance of the subpoena to the Company and should not have done
so. The Department should have issued the subpoena as requested
without modification. As a result of the Department's handling of
this subpoena, Movants' counsel is now demanding seven hundred
dollars {($700) in order to provide the documents to Harvest Farm's
counsel. Furthermore, Movants and Movants' counsel are the
beneficiary of the efforts expended by Harvest Farm's counsel to
identify pertinent documents.

III. HARVEST FARMS' DISCOVERY IS8 NOT BURDENSOME OR REPETITIVE

Movants' arqument that Harvest Farm's discovery requests
are burdensome or repetitive is somehow apparently based on the
fact that Harvest Farm has been allowed to view documents of a
third party, the Company. However, the production of documents by
a third party does not constitute a response to discovery by the
party to whom the discovery is directed. Harvest Farm's discovery
was directed to Movants. It is their knowledge and their documents
which are sought. To date, Movants have not responded to the
discovery requests other than to object to all requests. The mere
fact of production of a third party's documents does not constitute
a response to discovery by movants.

Throughout Movants Objections to Discovery dated August
30, 1991, Movants repeatedly complain that the requested d;scovery
is available in public records. Movants have not dIIECé%i ra&sed

HARVEST FARM'S RESPONSE TO BELECT MEMBERS!
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this issue in the application for a protective order. However, it
should be noted that Harvest Farm is not seeking to compel movants
to search public records and to compile and copy such material for
Harvest Farm. Harvest Farm seeks only documents which are already
in the possession of the movants. The mere fact that some of
Movants' documents may also be available in the public records dces
not excuse Movants from producing documents already in their
possession nor does it make such a request burdensome.
IVv. HARVEST FARM'S DISCOVERY IS8 RELEVANT AND TIMELY

Movants assert the Harvest Farm's discovery is not
relevant and premature because the only issue before the Department
is whether the Company has consented to Harvest Farm's transfer
application. However, Harvest Farm has briefed the Department in
its September 13, 1991 Response in Oppostion to Motion to Dismiss
on the issue of whether the Company is an entity whose consent is
even required under Idaho Code § 42-~108. Much of Harvest Farm's
requested discovery is very much germane to this issue as well to
the merits of its transfer application based on the objection of
the Movants and the information in Movants' brief that is
extraneous to the §42-108 issue. Hence, the issues before the
Department and the arguments made by the Movants are much broader
than merely whether the Company has consented to Harvest Farm's

transfer application.

]

07700,
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v. HARVEST FARM'S DISCOVERY I8 PERMITTED BY THE DEPARTMENT'S
RULES

In its motion for protective order, Movants urge that
interrogatories and requests for production and admission are not
available to parties in a contested hearing before the Department.
Harvest Farm contends that the Department has ample authority to
authorize any reasonable and regular form of discovery. The
Department is hardly required to set out in its administrative
rules a full recitation of discovery rules ordinarily available in
civil proceedings.

The Department's rules are aimed properly at tailoring
specific procedures where necessary to meet the special needs of
the Department, not replicating the entire body of law contained in
the Idaho Administrative Procedures Act, the Idaho Rules of Civil
Procedure, and elsewhere. Indeed, nothing in the rules even
suggests that they are to be applied narrowly to exclude helpful
procedures routinely employed by courts and other agencies.? 1In
fact, the Department has previously permitted the wuse of
interrogatories in proceedings before it.

As noted above, Rule 9,13 specifically authorizes the
taking of depositions and authorizes the Director to "compel the

attendance of witnesses and the production of books, documents,

’Indeed, if the strict approach suggested by Movants were
applied to Movants' own pleading, it too would not be allowed. The
Department's rules nowhere expressly authorize the filing of a
"motion for protective order" or any other "motion", for that
matter. Clearly, however, the Department has the authorlty to
entertain such motions, just as it has the authority to pe rd,
has, in fact, permitted written discovery. ;

HARVEST FARM'S8 REBPONSE TO BELECT MEMBERS'
MOTION FOR A PROTECTIVE ORDER -8~
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papers and accounts". However, the taking of oral depositions
ordinarily is far more intrusive, cumbersome, and expensive than
the serving of written interrogatories and requests. Moreover,
depositions generally can be conducted more efficiently if they are
preceded by written discovery. Movants' contention, that
depositions are permitted while written discovery is not, seeks an
absurd result. It would serve no purpose other than to add
needless expense to the resolution of issues before the Department.

Movants' rigid construction of the Department's rules
overlooks the broad authority and discretion vested in the agency
to shape its own procedures. The Movants also call upon the
Department to subvert the purpose of discovery, namely to
facilitate the fair and efficient resolution of conflict. The use
of interrogatories and other forms of written discovery helps to
narrow the issues and thereby shorten or even eliminate altogether
the need for costly depositions. To require the parties to proceed
directly to depositions without preliminary written discovery

3 For

undermines the goal of efficient administration of justice.
this very reason, discovery rules are required to be read
liberally. "It has been broadly stated that statutes or procedural
rules relating to discovery procedures should be liberally

construed in favor of disclosure in order to accomplish the various

3Harvest Farm's written discovery requests are aimed at
efficiently narrowing the issues before the hearing, a process that
should serve both the parties and the Department as a decision
maker. R

3ie

5
4 S
g
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purposes of discovery." 2 Am. Jur. 2nd Depositions and Discovery
§ 3 at 336-37.

Even a technical reading of Rule 9,13 need not produce
the ironic and pointless result called for by Movants. The term
"depositions" in Rule 9,13 may simply be read to include other
forms of written discovery, such as interrogatories. "The term

'deposition' is sometimes used in a broad sense to describe any

written statement verified by oath . . . " 2 Am. Jur. 24
Depositions and Discovery § 108 at 442. The General Code

Provisions of Idaho's code (which apply across the entire code)
defines the term "depose" broadly. "Statutory terms defined.-
...0ath includes affirmation or declaration, and every mode of oral
statement, under oath or affirmation, is embraced by the term
'testify', and every written one in the term 'depose';..." Idaho
Code § 73-114:

Finally, the Department should construe its rules so as
to avoid constitutional problems with their application.® Movants:
proposed construction, by denying parties before the Department
fair and efficient methods of preparing for hearing--particularly

where judicial review is limited to the record--raises serious due

“The constitutional guaranty of due process of law applies to,
and must be observed in, administrative as well as Jjudicial
proceedings, particularly where such proceedings are specifically
classified as judicial or quasi-judicial in nature . . . ." 2 Am.
Jur. Admin. Law § 351 at 163. 3 .

HARVEST FARM'S RESPONSE TO SELECT MEMBERS!'
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process questions easily avoided by a more logical application of
the rules.’
Movants' contention that the Department has no authority
to construe its rules so as to permit the efficient and effective
gathering of evidence prior to hearings strikes at the very heart
of the Department's integrity as an agency. For this and the other
reasons stated, Movants' Motion for Protective Order should be
denied, and all parties should be afforded a reasonable opportunity
to engage in written discovery on each other.
VI. DISCOVERY FROCM NON-PARTIES IS APPROPRIATE

As noted above, by contending that the Company has not
granted its consent to Harvest Farm's application, Movants have
themselves put in issue the corporate nature of the Company.
However, the discovery for which Movants seek a protective order is
not directed to the Company. It is directed to Movants. Thus,
contrary to Movants' assertion, Harvest Farm is not seeking
discovery from a non-party. Whether these mechanisms may be used
with regard to non-parties has no bearing on Movants' current
application.
VII. REQUEST FOR RELIEF

Based on the handling of Harvest Farm's subpoena

application and the Movants' objections and refusal to respond to

Smrhe right to a hearing . . . embraces the right to a
reasonable opportunity to know the claims of the opposing party
. + .« Generally, a party to a hearing before an administrative

agency is entitled . . . to know the evidence." 2 fAW:~guxr..2d
70 e Do

Admin. Law. §§ 417, 418 at 228-29. #

# 9
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discovery, Harvest Farm in now in the position of not having
available to it documents pertinent to the matter pending before
the Department. Harvest Farm's only option at this point appears
to be to pay $700 to the Movants' law firm or to do without the
documents Harvest Farm's counsel has gone to the trouble of
identifying -- identification of which has directly benefitted
Movants. Based on the foregoing, the Movants' Application for a
Protective Order should be denied and Movants should be required to
produce the Company's documents identified by Harvest Farm's
counsel and now in the possession of Movants and to respond to
Harvest Farm's discovery requests.
RESPECTFULLY SUBMITTED this 30th day of September, 1991.
ROSHOLT, ROBERTSON & TUCKER

& Qe L S——

Bruce’ M. Smith - Of the Firm

o D Borondd ZHU.

D. Bernard Zaleha - Of the Firm
Attorneys for Harvest Farm Co.
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CERTIFICATE OF MAILING

I hereby certify that on this 30th day of September, 1991, I
served a copy of the foregqoing HARVEST FARM'S RESPONSE TO THE
SELECT MEMBERS' MOTION FOR PROTECTIVE ORDER, by depositing the same
in the United States mail, postage prepaid, in an envelope,
addressed to the following:

Josephine P. Beeman
DAVIS WRIGHT TREMAINE

702 West Idaho Street, Suite 700
Boise, ID 83702

D.Bonndd bl

D. Bernard Zaleha

HARVEST FARM'S RESPONSE TO SBELECT MEMBERS'
MOTION FOR A PROTECTIVE ORDER -13-
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Bruce M. Smith - E >

D. Bernard Zaleha

ROSHOLT ROBERTSON & TUCKER SEP1 31991
P.0. Box 2139
Boise, Idaho 83701-2139 Department of Water Resources

Telephone: (208) 336-0700
Facsimile: (208) 344-6034

Attorneys for Harvest Farm Company

BEFORE THE DIRECTCR OF THE IDAHO DEPARTMENT

OF WATER RESOURCES

IN THE MATTER OF

APPLICATION FOR TRANSFER

NO. 3699 BY HARVEST FARM
COMPANY AFFECTING WATER RIGHT
NOS. 02-02280, 02-02368,
02-02422 and 63-03593,

HARVEST FARM'S RESPONSE
IN OPPOSITION TO MOTION
TO DISMISS

Vot St St e Nt s’

INTRODUCTION

Certain members of the Hat Butte Tenancy-In-Common
("Tenancy") and the Hat Butte Mutual Canal Company ("Company")
known as the Select Members ("movants") have requested an Order
from the director dismissing Harvest Farm's transfer application
3699. They have based their request for dismissal on the lack of
consent by the Company to the transfer application. Because the
Company is not a corporation whose consent is required by Idaho
Code §42-108 (1990), the director must deny the Motion to Dismiss

and proceed to consider the merits of Harvest Farm's transfer

application. %ﬁm 2, ﬂc,,,ET
HARVEST FARM'S RESPONSE IN OPPOSITION FEB
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ARGUMENT

The crux of movants' argument is that the Company is a
corporation whose consent is required under 42-108 before the
director can consider the merits of a transfer application. The
plain language of the statute along with the documents submitted by
movants in support of their motion clearly demonstrate that no
entity exists whose consent is required by §42-108.

Idaho Code §42-108 provides in pertinent part

[I]f the right to the use of [the] water
[which is the subject of the transfer
application], or the use of the diversion
works or irrigation system is represented by
shares of sto¢k in a corporation . . ., no
change in the point of diversion, place of
use, period of use, or nature of use of such
water shall be made or allowed without the
consent of such corporation . . ."

(emphasis supplied). Thus, to be a corporation whose consent is
required under §42-108 for a transfer application to be approved,
the holding of shares by a shareholder in the corporation must
represent the right to use either water or diversion works, with
such water or diversion works presumably being owned by the
corporation.'’

All of the individual movants retain their water rights
individually. Neither the Tenancy or the Company owns any water

rights. ee Tenancy-In-Common Agreement, Page 8, attached as

Exhibit "5" to the July 15, 1991 Affidavit of Maurice L. Clements

' It is difficult to imagine a situation where holding shares
in one corporation could represent the right to use water or
diversion works owned by some other entity.

Lo
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filed by the movants in support of their Motion to Dismiss which
provides that "[i]t is specifically understood and agreed that each
of the parties hereto do own and have water rights in the Snake
River as their own property, and the same is not included in any
Tenancy-In-Common Agreement." Thus, the key question is whether
either the Tenancy or Company is a corporation whose shares
represent the right to use diversion works or an irrigation system
within the meaning of §42-108 (hereinafter referred to as a "§42-
108 diversion works corporation"). It is axiomatic that the
Tenancy is not a corporation. Thus, the only real issue is whether
the Company is a §42-108 diversion works corporation.

The By-Laws of the Company provide in pertinent part as
follows:

Nothing herein contained is to be construed as

meaning that this corporation has any interest

of any type or kind in the water works or the

water rights or any of the equipment necessary

to transport or deliver the water.
Paragraph 2, Article XI, Code of By-Laws of Hat Butte Mutual Canal
Company, Inc. {(as amended 1-28-87), included as Exhibit "2" of the
July 15, 1991 Affidavit of Maurice L. Clements, filed by movants in
support of their Motion to Dismiss. Nothing in the Articles of
Incorporation (attached herewith) or the By-Laws of the Company
state that Company shares represent a right to use the Tenancy's
diversion works. Thus, because the Company has no "interest of any

type or kind in the water works" and because the Company's Articles

of Incorporation and By-Laws do not provide that the holding of

HARVEST FARM'S RESPONSE IN OPPOSITION R ey
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shares in the Company entitles a shareholder to use of the
diversion works, the Company is not a §42-108 diversion
corporation. It is membership in the tenacy which creates a right
to the use of the tenancy's diversion works, not the holding of
shares in the Company.

The Company's By-Laws further provide that "the sole
purpose of this corporation is to provide maintenance and operation
and to provide all of the current expenditures and repairs
necessary for the delivery of water." 1Id. at Paragraph 1, Article
XI. The By-Laws clearly establish that the Company is merely a
entity which was set up by the members of the Tenancy to maintain
and operate the Tenancy's diversion works and provide a means of
accounting in order to assess its members for joint costs. Movants
could have hired some third party, corporate or otherwise, to
maintain and operate their diversion works, they could have done
the work themselves, or they could set up their own company to
perform the maintenance work. They chose the latter option.

The fact that the movants chose to proceed as they did
does not transform their company into a §42-108 diversion works
corporation. Had the movants contracted with Morrison Knudsen or
another corporation which issues stock, that contract would not
convert M/K into an entity whose consent is required under §42-108.
The mere issuance of shares by a company does not create a §42-108

corporation.

HARVEST FARM'S RESPONSE IN OPPOSITION g e r% g”g
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As set forth above, the Company, though a corporation, is
not a corporation whose shares represent the right to use diversion
works. Thus, the refusal of the Tenancy or the Company to consent
to the proposed transfer by Harvest Farm has no bearing on the
director's duty to consider Harvest Farm's transfer application on
its merits.

Movants concede in their own brief that the "delivery
system 1is owned by the Tenancy-In-Common," not the Company.
Movants' Motion to Dismiss, Page 2. Thus, rights to use the
delivery system arise from the Tenancy Agreement, not the Company.
Movants' further state in their brief that "the Hat Butte Tenancy-
In-Common and the Hat Butte Mutual Canal Company together enable
the delivery of several water rights from a point of diversion on
the Snake River through a high lift canal system to places of use
described in those water rights." Id. Movants thereby seem to
imply that a Tenancy-In-Common owning diversion works and an entity
set up in corporate form to maintain and operate the diversion
works somehow creates the equivalent of a §42~108 diversion works
corporation whose consent is required before a transfer application
can be approved. Movants have provided no authority for this
proposition. In the face of the express language of §42-108, it
must be rejected.

Denying movants' Motion to Dismiss will not deny them the
opportunity to voice their concerns. As the department proceeds to

consider Harvest Farm's transfer application, the director will

; S
[ O ey
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have the opportunity and duty to consider the merits or lack
thereof of movants' protests in opposition to Harvest Farm's
application.

Finally, one of movants' complaints is that Harvest
Farm's proposed changes would allow Snake River water to be used on
lands outside the Tenancy-~In-Common in violation of the Tenancy
Agreement. The director is directed to approve a transfer
application

provided no other water rights are injured

thereby, the change does not constitute an

enlargement of use of the original right, the

change 1is consistent with conservation of

water resources . . . and is in the local

public interest . . .
§42-222. Assuming for the sake of argument that Harvest Farm's
proposed changes would violate the agreement, a change of place of
use may violate the agreement without being contrary to the factors
to be considered by the director. If the movants' seek to remedy
an alleged breach of the Tenancy Agreement, the proper forum for
seeking relief is in District Court, not before the director. It
is not the director's role to enforce contracts. Contract
enforcement is a judicial function.

For all the foregoing reasons, movants' motion must be

denied.

HARVEST FARM'S RESPONSE IN OPPOSITION
TO MOTION TO DISMISS -6-
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RESPECTFULLY SUBMITTED this 13th day of September, 1991.

DBz/la/9-11-91

ROSHOL!

A Li}fL

by

ON & TUCKER

ve M. Smith - Of the Firm

by %:Z:)~§Eivl4vmfvég? ;;;iiéi;féii,

D. Bernard Zaleha ~ Of the Firm
Attorneys for Harvest Farm Co.

CERTIFICATE OF MAILING

I hereby certify that on this 13th day of September, 1991, I

served a copy of the foregoing of HARVEST FARM'S RESPONSE 1IN

OPPOSITION TO MOTION TO DISMISS, by depositing the same in the

United States mail, postage prepaid, in an envelope, addressed to

the following:

Josephine P. Beeman

DAVIS WRIGHT TREMAINE
702 West Idaho Street, Suite 700

Boise, ID 83702

D Proandd Zolbbn

D. Bernard Zaleha

HARVEST FARM'S RESPONSE IN OPPOSITION

TO MOTION TO DISMISS

-] -
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CERTIFICATE OF INCORPORATION

I, ARNOLD WILLIAMS, Secretary of State of the State of Idaho, and legal custodian of
the corporation records of the State of Idaho do hereby certify that the original of the articles

of incorporation of

RAT BUTTE MUTUAL CANAL COMPANY

was filed in the office of the Secretary of State on the Twenty=£1fth: dey

of January, AD, One Thousand Nine Hundred Bixty~thrae and

duly recorded on Film No. 122 of Record of Domestic Corporations, of the State of Idaho,

and thal the =aid articles contain the statement of facte required by Section 30-103[?({3:;8(1?&&
I FURTHER CERTIFY, That the persons executing the articles and their associates and

successors are hereby constituted a corporation, by the name hereinbefore stated, for

perpetusl existence  from the date hereof, with its registered office in this State located at

Nampa in the Counh‘r of Canyon

IN TESTIMONY WHEREOF, 1 have hercunto
zet my hand and affixed the Great Seal of the
State. Done at Boise City, the Capital of Idaho,

this 25th day of January
AD, 1963

Secretary of State.

Domestic
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VI

HAT BUi'TZ LUTUAL CaNaL COMPANY |

nNOJF ALL MEN BY THES.S FRuS=Ni3, That we, the undersigned
Elmer . Tiegs, Maurice L. Clements and C. .ilwood Lhite, each be-
ing a natural person of full age, and a citizen of the United
States of America, have voluntarily and do hereby associate our-
selves together for the suriose of iforming a corroration under
the iaws of the State of idaho, and we do herecby certify, declare
and adopt the following articles of incorporation:

I.

The name of this corporation shall be HAT BUITE MUTUAL
CaNnL, COMPARY. .

11.

The period of existence and duration of the life of this
co;poration shall be jerpetual.

11X,

The location and post office address of the registered
office of this corporation shaill ba ioute 1, Nampa, Canyon
County, Idaho.

Iv.

The nature of ithe business and the objects and purposes of
this corporation shall be as follows:

‘To construct, or othervise acgyuire, maintain, manage, operate
and control an irrigation system to {urnish domestic, stock and
irricsation water therefrom to the shareholders of the corgora-
tion, exclusiveiy, on lands situate in Canyon County, Idaho; and
to do any act or tuinT necessary or convenient cunnected there-

with for the jpurposes herein gset forth or anciliary or relgtgd
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DAVIS WRIGHT TREMAINE 33 rp 131990

Law OrrCES

702 West Ipano STREET * SuITE 700 ¢ Boisk, Ipano 83702

(208) 338-8B200 Wosters Bagional Officm

JoserHINE BEEMAN
(208) 138-8233

September 12, 1991

David R. Tuthill Jr. 9’(

Manager, Western Regional Office
Department of Water Resources
2735 Airport Way

Boise, Idaho 83705

Re: Harvest Farm Company Application for Amendment of Permit 63-10741
Dear Dave:

September 9, 1991, we discussed that standard terms and conditions do not apply to the
amendment process for an existing water right permit. Thus, no standard terms and conditions
would be part of the review of the Harvest Farm application for amendment of its ground water
permit for the Allen place. This letter addresses a concern regarding metering made necessary
because of a co-mingling of surface water with the ground water from this amended permit.

The permit to be amended presently authorizes sgven (7) points of diversion for the use
of ground water on section 36, township 2 north, range 3 west, in Canyon County, Idaho. This
640 acre tract is known as the Allen Place. The point of diversion which is sought to be added
by the application for amendment of permit 63-10741 is a well on an adjacent tract of property
known as the Naito Place. Both properties are owned by Harvest Farm Company. However,
only the Allen property has surface water rights from the Snake River. The surface water rights
are delivered through a system owned by the Hat Butte Tenancy-In-Common and operated by
the Hat Butte Mutual Canal Company.

The permit to be amended lists a period of use from March 15 to November 15. Once
approved, the amended permit would allow the use of Naito well water on the Allen property
from March 15 through November 15. It can be anticipated that during the early and late
portions of this irrigation season, the Hat Butte surface water system would not be in operation.
However, at times when the Hat Butte surface water system is in operation, the re-regulating
pond on the Allen property will allow the co-mingling of ground water from the Naito well with

P oy :
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Fax: (208) 338-8299 .
ANCHORAGE, ALaSKA * BeLLEvug, WasnmveTon + Los AnceLEs, CaLirornia + PorTianm, &n’do& 6 1993
RicHLAND, WASHINGTON * SEATTLE, WasHiNngTON + WastmncTon, D.C.

Dapartmant of Water Rescuress




DAVIS WRIGHT TREMAINE
David R. Tuthill, Jr.
September 12, 1991
Page 2

surface water from the Hat Butte system. Presently, a bidirectional flow meter monitors the
Naito well line and the flow from the Allen pond to the Naito sprinkler system to ensure that
Hat Butte water is used on the Allen property only. With Naito well water used on the Allen
property pursuant to the proposed amendment of permit 63-10741, the same monitoring would
be satisfactory.

The other members of the Hat Butte Tenancy-in-Common and the Hat Butte Mutual
Canal Company agree to the proposed amendment as long as the amended permit includes a
requirement that a bidirectional flow meter, with adequate monitoring, be used to verify that
there is no net exchange of Hat Buite surface water from the Allen property to the Naito
property.

September 23, 1991, is the deadline for filing protests to the application for amendment.
This letter will advise Water Resources of the desired condition to be placed on the amended
permit when approved. A formal protest addressing metering and monitoring may be filed. We
would hope to speak with both you and Harvest Farm Company about this issue prior to
September 23, 1991.

I appreciated the opportunity to talk with you after my initial review of the application
for amendment.

Sincerely,

DAVIS WRIGHT TREMAINE

Josephine P Beeman
JPB:rkw

cc: Hat Butte Select Members:
J. Alsip
J. Brandt
M. Clements
B. Craven
G. Goulet
C. Pintler T I A2
J. Rosti i SR B
I. Stam
FEB 161393




David R. Tuthill, Jr.
September 12, 1991
Page 3

D. Tiegs
E. Tiegs
K. Tiegs

Bruce Smith

Sherl Chapman
George Fenn

DAVIS WRIGHT TREMAINE
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DAVIS WRIGHT TREMAINE SEP 13139

L Omess Depectmest of #ater Eeaourun
70z WesT [DanO STREET - SUITE 700 * Botse, Ibano 83702 Wastacn Asgiong (it

(208) 338-8200

JosepHINE BEEmMaN
(208) 338-8233

September 11, 1991

Bruce M. Smith, Esq.

ROSHOLT, ROBERTSON & TUCKER
1020 Main Street, Ste. 400

P. Q. Box 2139

Boise, Idaho 83701-2139

Re: Harvest Farm Transfer Application 3699

Dear Bruce,

What do you want to do with the copies of the Hat Butte Mutual Canal Company
Corporate records which were requested by Harvest Farm Company? They are still at our
offices. A list of the copied documents and the associated costs were faxed and mailed to you
on August 27, 1991. Your letter of August 8, 1991, to Dave Tuthill indicated you wanted these
documents to prepare a brief to be filed September 13, 1991, this Friday.

Sincerely,
DAVIS WRIGHT TREMAINE
Poveran
Josephine P. Beeman
JPB:rkw
cc: Hat Butte Select Members:
J. Alsip J. Rosti
J. Brandt I. Stam
M. Clements D. Tiegs
B. Craven E. Tiegs
G. Goulet K. Tiegs o
C. Pintler ‘a"f T
David R. Tuthill - IDWR Western T e ¢E?
F, EB h ;
Fax: (208} 138-8299 1 6 ]‘993

ANCHORAGE, ALASKA * BeLrevue, Wastinoron - Los AnceLss, Cavirornia - Porrianp, Orecon
RICHLAND, WasHINGTON * SEATTLE, WasHiNGTON * WasnmngTon, D.C.
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AUG 30 1991
DAVIS WRIGHT TREMAINE
Law Orrices pepartment o Water Rescurces

western Fegionsi Otfice
70z WesT [paro STreer * Surte 700 - Boisk, Ipato 83702
(208) 338-8200

JoserHINE BEEMAN
(208) 338-8233 August 30, 1991

David R. Tuthili, Jr., P.E. H -DELIVERY
Manager, Western Regional Office

Idaho Department of Water Resources,

2735 Airport Way

Boise, ID 83705

Re:  Harvest Farm Co.’s Application for Transfer 3699

Dear Dave:

The Hat Butte Select Members are filing two documents in response to discovery
received August 19, 1991, from Harvest Farm Co.:

1. Application For Protective Order and Objection to Harvest Farm Co.’s First Set
of Interrogatories, Requests for Production of Documents, and Requests for
Admissions

2. Hat Butte Select Members’ Objections to Harvest Farm Co.’s First Set of
Interrogatories, Requests For Production of Documents, and Requests for
Admissions.

The Hat Butte Mutual Canal Company corporate records were available to and examined
by Harvest Farm Co. on August 21, 1991. The documents filed today object to the August 19,
1991 discovery as irrelevant to the Hat Butte 42-108 motion and repetitious of information
contained in the corporate records.

Sincerely,
DAVIS WRIGHT TREMAINE
éﬁine P. Beeman

JPB/md R 2%

FEB1 61993

Fax: (208) 338-8299
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Davis Wright Tremaine

David R. Tuthill
August 30, 1991
Page 2

cc: Hat Butte Select Members:
J. Alsip
J. Brandt
M. Clements
B. Craven
G. Goulet
C. Pintler
J. Rosti
I. Stam
D. Tiegs
E. Tiegs
K. Tiegs

Bruce Smith HAND-DELIVERY
Sherl Chapman
Lance Salladay
Steve Bradbury
John Busnardo

s e,
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' 2, .
thereto; to acquire, own, rent, lease, mortgage, and dispose of
all kxinds of real and perseonal property; and to enter into, make
and perform and carry ont contracts of every sort and kind with
any jperson, sirm, association or corporation, municipality, body
politic, councry, territory, district, state and government,

To establish rules and regulations for the use and distri-
bution of water from the irrigation system alores.id; and to levy
and collect for its purposes tolls and assessments from its
shareholders,

“vhe foregoing provisions shall be construed as objects,
purnoses and powers; and it is hereby expressly provided that any
enumeration of s.ec¢cific zowers shall not be held to limit or res-
triet in any manner the powers of this corporaticen; in generul,
this corporation shall have the power to carry on any other busi-
ness in connection with any of the foregoing objzcts, yurposes
and povers, and to have and exercise all the pjowers conferred hy
the laws of the state of Idaho ujon corporations in general;
provided, however, that this coruoration is not organized for
vrofit, shall not be operated for srofit, and shall be without
power to Geclare or disburse dividends.

V.

The capital stock of ihis corroration shall be five thou-
sand (J,uCl) shares .itlhiout nominal or par value, o distinction
shall exist betuecen tine shares of this corjioration and ail such
shares snall have the same rizits in the corporution.

vi.
all or any .ortion of (he ca.ital scock may be issved for

cash ur in sayment for real or personal ,roperty, services, or




any other rights or things of value, for the uses and purposes of
the corporation, and when s¢o issued shall become and be fully paid,
the same as though paid for in ecash; and the directors shall be
sole judges of the value of any property, right or thing acquired
in exchange for capital stock.

VII.

From time to time the capital stock may be increased accor-
ding to law, and may be issued in such amounts and proportions as
shall be determined by the board of directors, and as may be
permitted by law.,

VIII.

The private property of a stockholder shall not be subject

to the payment of corporate debts to any extent whatsoever,
IX.

The namc and post office address of each of the incorporators

and a statement of the number oi shares of stock subseribed for

by each, is as follows:

Number of

Name: Address: Bhares:
=lmer H, Tiegs itoute b, Nam_a, Idaho One
Morris L. Clerents oute 4, ampa, Ldaho OUne
C. alwooed ahite weriuian, Idaao One

‘ihis corporation ra2scrves the right to amend, alter, change
or r.veal any .rovisions contained in this certificace of incor-
poration in the manner pow or hiereafter prescribed by statute,
and all rights conlerred ugon stocxholders herein are zranted
subject to this reservation.

.e, ithe undersigned, seing cach one of the orizinul sub-

seribers .o the ca,.it.:l sioecx hervind-.ore aamed for the urcose

Foe
Pl
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4. .
of forming a corporation to cvo pusiness both within and without
tite State of Idaho, and in pursuance of the laws of the State of
Idaho, do make and tile these articles of incorporation, hereby
declaring and certifying that the facts herszin étated are true,
and we respectively agree to talke the number of shares of stock
hereinbefore set opposite our numes and seccordingly have hersunto

set our hands this 25rd day of Janunary, 1963.

Wi 7 L)

Mauriée L. Clements

C .:hit.eZ

. wliwood
3tate of iuaho ]
"t 88
County of Canyon 1

On this 25rd day of Januvary, 196u, bufore me, the under-
signed, a notary .ublic in and for said 3tate, personally appear-
ed suder H, QLLE3, MAURICE L, ZooAdisidvd and C. Livoud JH4IVE, known
‘o me to de the rersons whose nuﬁes are suvscribed to the within
ingirument, and :ckxnowledsed to me that they executed the same,

IN CATNwSS waeewid®, I have hereunto set my hand and a:ifixed
my ofticial seal, the day and year in this ecertificatre first

a2bove written,

iottry ;ublic for Idane
(3we.l) Rcsfﬂgnce: namsa, Idaho




: y 'L "\CERTIFICATE OF APPOINTMENT .
3 . OF REGISTERED AGENT . ., _
- TR

MEN BY THESE PRESENTS: o
Hat Butte Mutual Canal Co. . s

IName of Corporatson) ~t ~ :'A:"_'
an ldaho corporation, pursuant 1o section 30-1-12, Idsho Code, and by authority of its Board of Directors. does

hereby appoint Gilbert A. Stewart

{Name of Repasered Agent)
212 14th Ave, Sc. ampa

of , , ldaho as s
- (Mreer addreas} teiny)

Registered Agent in the State of ldaho. upon whom process issued by authority of or under anylaw of the State of
Idaho may be served.

IN WITNESS WHEREOF the corporation has caused this certificate to be exccuted and verified by its

President (or Vice-President) on this 22 day of Jene I - i)

Hat Butte Matual Canal Co.

i Name of C on)
by Soaalds Tagd

1Predbiem or Vace-Prevident)

a'ﬂM N
Tkt
STATEOF __'crefie i
. 55

County of /r) -1’7/:”.) }

s

.

Subscribed and sworn to before me this 2.2 dayof Tose 1927

IN WITNESS WHEREQF, [ have hereunto set my hand and
affixed mv seal.

- s
73!-::1 /La/ L _‘-,/’y(_

okt

ARA 4.7T%




STATEMENT OF CHANGE OF REGISTERED OFFICE OR
REGISTERED AGENT. OR BOTH

To the Secrerary of State of the Suate of ldaho: -, A
dan L. oo~ oY

Pursusnt 10 the previsions of the Jdaho Business Corporauion Act, the undersigned corporavion

organized under the laws of the Siate of Jddaho  uhmit the following stalement [or the
purpose of changing ns registered office or i15 registered agent. or both, in the State of Idaho.

1. The name of the corporation is Hat Bu M al Co

2. Thestreet or RFD address of its present registered office is ___:;lz___l_‘ihh_m_.ﬁa.._ﬂamna

3. Thestreetor RFD lddressl(; which its registered office is to be changed is
203 1ith Ave, So., Nampa, Id,, 83651

4. The name of its old registered agent is Gilberr A, Stewart

$. The name of its new regisiered agent is John Brandt
6. The address of the registered office and the business address of the registered agent are identical.

7. The forepoing change was authorized by resoluiion of the board of direciors.

Dated January 21 19 _85

] B
By v/‘/wﬁ:é/yu //zMog_/
Tite: _Ltn o

(Must be signed by an officer of the corporation)

STATEOF Idaho )
) 850
COUNTY OF Canvon }
L leatrice Salle . a notary public. do hereby cenify that on this
21 day of January .19 85 | peronally appeared
hefare me R Barbara Cravens . wha being by me first duly sworn,
she
dectared that #Xs the president of

Har Butte Mutual Canal Co,

. eside .
that ke signed the forepaing document as Presidenr of the corporation and

that the statements therein vontaimed are true, . /..

Natary Publie

CRO 118} File one cupy Fee: $10.00 :"7_ T




CORPORATION REINSTATEMENT CERTIFICATE

I. PETE T. CENARRUSA, Secretary of State of the State of 1daho. do hereby certify that

HAT nieer MITTAL CANAL CSCMPARE

acorporetion organized under the laws of the State of Liako Jforfeited s

corporate powers or its right to do business in the State of Idaho on __ 29T 3, lo84

IFURTHER CERTIFY That the corporation has on ___Jaavary 22, 1343 .been

reinstated on the records of this effice. and thai s corporate powers or s right 10 do business in the

State of Idaho are hereby restored.

Dated:  January 23, 1935

Gt 7 e

SECRETARY OF STATE
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Josephine P. Beeman AUG3 G =91
DAVIS WRIGHT TREMAINE s fasources
702 West Idaho Street, Suite 700 Doparmart of Wiies f2:0r
Boise, ID 83702 Woaiern Reginal GIC

Telephone: (208) 338-8200

Attorneys for Select Members of the
Hat Butte Tenancy-In-Common and the
Hat Butte Mutual Canal Company

BEFORE THE DIRECTOR OF THE IDAHC DEPARTMENT

OF WATER RESOURCES

IN THE MATTER OF

APPLICATION FOR TRANSFER

NO. 3699 BY HARVEST FARM
COMPANY AFFECTING WATER RIGHT
NOS. 02-02280, 02-02368,
02-02422 and 63-03593.

APPLICATION FOR PROTECTIVE
ORDER AND OBJECTION TO
HARVEST FARM CO.’S FIRST
SET OF INTERROGATORIES,
REQUESTS FOR PRODUCTION OF
DOCUMENTS, AND REQUESTS
FOR ADMISSIONS

The Select Members of the Hat Butte Mutual Canal Company ask
the Director to issue a Protective Order prohibiting Harvest Farm
Co. from submitting further discovery requests and object to
Harvest Farm Co.’s First Set of Interrogatories, Requests for
Production of Documents, and Requests for Admission ("discovery").
The bases for this motion and objection are:

1. The discovery is not provided for by the rules of
practice and procedure for the Idaho Department of Water Resources.

2. The discovery requested is unduly burdensome and
repetitive. Answers to interrogatories may be derived or
ascertained from the corporate records of the Hat Butte Mutual
Canal Company already made available to Harvest Farm Co. Harvest
APPLICATION FOR PROTECTIVE ORDER AND OBJECTION TO HARVEST - FARM

CO.’S FIRST SET OF INTERROGATORIES, REQUESTS FOR PRODUCTIﬂN OF .
DOCUMENTS, AND REQUESTS FOR ADMISSION - PAGE 1

FEB1 6
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Farm Co. can just as easily sift through the information as the
Select Members. Harvest Farm Co. has already been afforded a
reasonable opportunity to examine the corporate records.

August 21, 1991, from 9:00 a.m. to 5:00 p.m, at the offices of
Davis Wright Tremaine, 702 West Idaho, Suite 700, Boise, Idaho, the
corporate records of the Hat Butte Mutual Canal Company were made
available for inspection to Harvest Farm Company pursuant to a
subpoena of the Director of the Idaho Department of Water
Resources, dated August 16, 1991. Table I lists the corporate
documents. Table II lists the copies requested by Harvest Farm
Company . The 4,693 pages of copies have been available at the
offices of Davis Wright Tremaine since Tuesday, August 27, but as
of the filing of this Application and Objection have not been

picked up or paid for by Harvest Farm Co.

TABLE I

Records Previous Made Available to
Harvest Farm Company

Box 1 of 6 (M.I.. Clements

Annual Cost Analysis
Miscellaneous Accounting
Miscellaneous Notes

Minutes

By Laws

Miscellaneous letter and documents

Box 2 of 6 (Friend)

1979 Invoices i “'“*"ui
Relief Pump Specifications ) g]
Year End Cost Analyses

Sheryl Chapman Information F_El 6]993
Regulations

APPFLICATION FOR PROTECTIVE ORDER AND OBJECTION TO HARVEST FARM
CO0.’S FIRST SET OF INTERROGATORIES, REQUESTS FOR PRODUCTION OF
DOCUMENTS, AND REQUESTS FOR ADMISSION - PAGE 2 e
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McCrometer Meter

Sparling Conversion Tables
Electric Pump Motors

Idaho Power Information
W-4/s/Time Books

Insurance

Water Equivalent Table

Idaho Water Resocurce Board Information
Magnacide "“H" Herbicide

Silica Sand Prices

Leo Schwartz Tires

Photos

Sparling Parts Invoices

Stove Information

Pump and Sandblasting Documents

Box 3 of 6 (lLea Salle)

1982 Year End Computations
1983 Relief Pump Tests
1981-1986 Hoper and Layne Pump
Bank Statements

Check Stubs

1985-1988 Billings

1986~1987 W-2’s

1985-1987 Electric Bills
1985-1987 Payroll

1985~1987 W-4’s

Voided Checks

1985-1987 Letters of Credit
1985~-1987 Miscellaneous Correspondence
1985-1987 Paid Bills

1584 Payables

Box 4 of 6 (Lea Salle)

Year End Computations

Ledger

1970-1977 Journal

1979-1983 Purchase Orders
1975-1984 Billings

Bank Statements

1981-1984 Paid Bills

1981, 1983-1984 Electric Bills
Accounts Payable

1984 Miscellaneous correspondence
1981-1984 Payroll

1984 Insurance Policy

Basin Land Bills

1982-1983 Letters of Credit
Title to Truck

APPLICATION FOR PROTECTIVE ORDER AND OBJECTION

C¥rp
716 1993

TO HARVEST FARM

-’S FIRST SET OF INTERROGATORIES, REQUESTS FOR PRODUCTION OF

DOCUHENTS AND REQUESTS FOR ADHISSION - PAGE 3




oxX of 6 ea Salle

1990 Tax Returns

Bank Statements

1990-1991 Insurance policy

1990~1991 Miscellaneous Correspondence
1990 Year End Computations

Sales Tax Exemption Certificate
1990-1991 Payroll

1990 Voided Checks

1990-1991 W-4’s

1990-1991 Electric Bills

Forms

1988-1991 Hopper Electric

1990-1991 Paid Bills

1990-1991 Billings

1990-1992 Letters of Credit

1990-1991 Bank Statements

Clemco Sandblasting Equipment Information
1989 Invoices

Box 6 of 6 (Lea Salle)

1988-1989 Bank Statements
1985-1986, 1989 Insurance policy
1988-1989 Paid Bills

1988-1989 Letters of Credit
1988-1989 W-4’s/Returned w-2's
1988-1989 Miscellaneous correspondence
1988-1989 Billings

1988-1989 Voided Checks
1988-1989 Payroll

1988-1989 Power Bills

1988 Invoices

1975-1991 Ledger

Briefcase (Barbara Craven)

1991 Meetings and Information

Minutes

Ditch Rider Report

Water - Power - Other Costs

Letter of Credit Requirements

Miscellaneous Business e

Amendment to Tenancy-In-Common Agreement 9/14/89 AR
»

fos
Formulas O&M - Power - Etc. % ﬁﬁg};
Code of By—-laws as Amended 1/28/87 —— -
Regulations HBMCC Frl

By-laws 6 ]993

Tax Copy

APPLICATION FOR PROTECTIVE ORDER AND OBJECTION TO HARVEST FARM
CO.’S FIRST SET OF INTERROGATORIES, REQUESTS FOR PRODUCTION OF
DOCUMENTS, AND REQUESTS FOR ADMISSION - PAGE 4




1990-1991 Insurance Policy

Norton Corrosion Engineers Irrigation Projects Completed
Share Certificates - 1990

Easement Agreements 2/13/63

Original Amendment to Tenancy-In-Common Agreement

Copy Tenancy-In-Common Agreement 8/20/63

Miscellaneous

1986-1991 Ditch Rider’s Logs

Miscellaneous Documents from Barbara Craven
1986~-1991 Ledger

1983-91 Ledger

1982-1991 Repair and Maintenance Records
Share Certificates

TABLE I1

Corporate Records Copied for Harvest Farm Co.

Of those corporate documents, the following documents,
comprising 4,693 pages were marked for copying by Harvest Farm Co.

and were made available at copying cost to Harvest Farm Co.:

Box 1 of 6

Miscellaneous Accounting
Miscellaneous Notes

Minutes

Miscellaneous letters and documents

Box of 6

1979 Invoices

Relief Pump Specifications
Year End Cost Analyses
Sheryl Chapman Information

Regulations o -
McCrometer Meter o Tt e
Sparling Conversion Tables =-?
Electric pump Motors FEF

"1 1593

APPLICATION FCR PROTECTIVE ORDER AND OE&ECTION TO HARVEST FARM
CO.’S FIRST SET OF INTERROGATORIES, REQUESTS FOR PRODUCTION OF
DOCUMENTS, AND REQUESTS FOR ADMISSION - PAGE 5 s




Box 3 of 6

1982 Year End Computations 1983 Relief Pump Tests
Idaho Power

Box 4 of 6

Year End Computations

Box 5 of 6

1990 Tax Returns

Box 6 of 6

No documents identified

Briefcase

1991 Meetings and Information

Minutes

Ditch Rider Report

Water - Power - Other Costs

Letter of Credit Requirements

Miscellaneocus Business

Amendment to Tenancy-In-Common Agreement 9/14/89
Fermulas O&M - Power - Etc.

Code of By-laws as Amended 1/28/87

Regulations HBMCC

By-laws

Tax Copy

1990-1991 Insurance Policy

Share Certificates

Easement Agreements 2/13/63

Original Amendment to Tenancy-In-Common Agreement
Copy Tenancy-In-Common Agreement 8/20/63

Miscellaneous

1986-1991 Ditch Rider’s Logs (THIS INFORMATION, TOTALLING 2,286
PAGEBS, DUPLICATES THE 1986-1989 DITCH RIDER LOGS PROVIDED TO
HARVESBT FARM CO. DURING THE SUMMER OF 1990.)
Miscellaneous Documents from Barbara Craven
1983-1991 Ledger

Share Certificates
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3. The discovery is not relevant to the subject matter of
the pending motion under Idaho Code §§ 42-108 and 42-222 filed by
the Select Members of the Hat Butte Mutual Canal Company. These
statutes require the consent of any corporation that delivers water
to the transfer of any water right of delivered water. The only
appropriate inguiry under the Motion is: has the Hat Butte Mutual
Canal Company consented to the transfer application as required by
Idaho Code § 42-1082?

4. The discovery is premature; it relates to matters that,
if relevant, become appropriate for inquiry only if the pending
motion concerning the absence of corporate consent is denied.

5. The discovery inappropriately seeks information from the
Hat Butte Mutual Canal Company, because the Canal Company is not a
party to this proceeding. Rule 33(a), Rule 34(a) and Rule 36(a),
Idahe Rules of Civil Procedure.

For these reasons, the Select Members of the Hat Butte Mutual
Canal Company seek an order of the Director prohibiting the further
filing of repetitious and burdensome discovery in this matter.

h
DATED this ;iézfday of August, 1991.

DAVIS WRIGHT TREMAINE

By e 'V Loemon

Josephine P. Beeman

Attorneys for Select Members of the
Hat Butte Tenancy-In-Common and the
Hat Butte Mutual Canal Companyggrg

r _ = _1
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Josephine P. Beeman

DAVIS WRIGHT TREMAINE

702 W. Idaho Street, Suite 700
Boise, Idaho 83702

(208) 338-8200

(208) 338-8299 (fax)

Wastera Reg.cmal e

Attorneys for Hat Butte Select Members

BEFORE THE DIRECTOR OF THE IDAHO DEPARTMENT

OF WATER RESQURCES

IN THE MATTER OF

APPLICATION FOR TRANSFER

NO. 3699 BY HARVEST FARM
COMPANY AFFECTING WATER RIGHT
NOS. 02-02280, 02-02368,
02-02422 and 63-03593

THE HAT BUTTE SELECT
MEMBERS’ OBJECTIONS TO
HARVEST FARM CO.’S FIRST
SET OF INTERROGATORIES,
REQUESTS FOR PRODUCTION
OF DOCUMENTS, AND REQUESTS
FOR ADMISSIONS

Tt Vs Vet Vsl Nt Sl Vs Nt St

The Hat Butte Select Members file these Objections to the
Harvest Farm Co.’s First Set of Interrogatories, Requests for
Production of Documents, and Requests for Admissions received
August 19, 1991, at the offices of Davis Wright Tremaine.

General objections stated in the accompanying Application for
Protective Order are incorporated, where not otherwise specifically

stated, in the following objections:

INTERROGATORY NO., 1: Please identify every person,

entity, individual or organization who owns or shares ownership in
any lands receiving water from the Hat Butte irrigation system.

For each such owner, provide a legal description for each discrete

OBJECTIONS TO FIRST SET OF INTERROGATORIES, REQUESTF.FQB@ERODUCTION
OF DOCUMENTS AND REQUESTS FOR ADMISSIONS - PAGE 1!

L¥
FES 1 6 1993

-4-

A

1

C

Depertment of Water Fesourles



parcel of property owned and the size of each such discrete parcel
in acres.

ANSW T0 IN OGATORY NO, 1: The Hat Butte Select
Members object to this interrogatory.

FIRST PART OF OBJECTION: This requested information is
irrelevant to the determination of the issue presented by the
pending motion of the Hat Butte Select Members: has the Hat Butte
Mutual Canal Company consented to the transfer application as
required by Idaho Code § 42-108?

SECOND PART OF OBJECTION: Even if the requested
information were relevant, it has already been provided to Harvest
Farm Co. in the records of the Hat Butte Mutual Canal Company.

Both parts of this objection are common to the interrogatories
and will be referenced as applicable. In addition, the identity of
the owners of those lands is ascertainable from public records in
Canyon County.

REQUEST FOR PRODUCTION NO. 1: Please produce all documents,
including title insurance and deeds, indicating present ownership
of, and title to, these lands.

RESPONSE: The Hat Butte Select Members object to the request
for production.

FIRST PART OF OBJECTION: The requested documents are

irrelevant to the determination of the issue presented by the
pending motion of the Hat Butte Select Members: has the Hat Butte
Mutual Canal Company consented to the transfer application as
required by Idaho Code § 42-1087

OBJECTIONS TO FIRST SET OF INTERROGATORIES, REQUESTS FOR PRODUCTION
OF DOCUMENTS AND REQUESTS FOR ADMISSIONS - PAGE“jﬁ5Eﬁ$r¢?,
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SECOND PART OF OBJECTION: Even if the requested documents
were relevant, they have already been provided to Harvest Farm Co.
in the corporate records of the Hat Butte Mutual Canal Company.

Both parts of this objection are common to the requests for
production and will be referenced as applicable.

INTERROGATORY NO. 2: Please identify all water right
applications, permits, licenses, and adjudication claims which you
assert permit(s) water to be diverted and delivered through the Hat
Butte system to the lands described in Interrogatory No. 1.

ANSWER_TO INTERROGATORY NO. 2: The Hat Butte Select Members
object to this interrogatory. See Answer to Interrogatory No. 1,
First Part of Objection.

Even if the requested information were relevant, it is
available from the public records at the Idaho Department of Water
Resources. A search of the water rights database or the
adjudication database by point of diversion of the Hat Butte Canal
system or place of use from the Hat Butte Mutual Canal Company
records will identify all applications, permits, 1licenses and
adjudication claims diverted and delivered through the Hat Butte
system. The law firm which represents Harvest Farm Co. subscribes
to an on-line computer service for this entire database.

REQUEST FOR PRODUCTION NO. 2: Please produce copies of the

water right applications, permits, licenses, and adjudication

claims identified in Interrogatory No. 2.

OBJECTIONS TO FIRST SET OF INTERROGATORIES, REQUESTS FQF’ PRDDUCTION
OF DOCUMENTS AND REQUESTS FOR ADMISSIONS - PAGE 3 ¥ &/
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RESPONSE: The Hat Butte Select Members object to the request
for production. See response to Request for Production No. 1,
First Part of Objection.

Even if the requested documents were relevant, they are all
available from the public records of the Idaho Department of Water
Resources.

IN OGATORY NO. 3: Please identify all land(s) and the
owner(s) of such land(s), not identified in Interrogatory No. 1, to
which water has ever been delivered through the Hat Butte system.

ANSWER TO INTERROGATORY NO. 3: The Hat Butte Select
Members object to this interrogatory. See Answer to Interrogatory
No. 1.

Without waiving the objection, if the requested information
were relevant, the answer would be that the lands, already
identified in Interrogatory No. 1, are the only lands to which
water has ever been delivered through the Hat Butte system. Again,
this information is derived from the corporate records of the Hat
Butte Mutual Canal Company already provided to Harvest Farm Co.

INTERROGATORY NO. 4: Have you or do you know of anyone who
has ever applied Hat Butte system-delivered water to any lands not
included within the area served by Hat Butte at the time of such
application. If the answer to this is anything other than "No",
please describe in detail the circumstances and nature of that

application.

OBJECTIONS TO FIRST SET OF INTERROGATORIES, REQUESTS FOR PRODUCTION
OF DOCUMENTS AND REQU%?TS FOR ADMISSIONS - PAGE 4
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ANSWER TO INTERROGATORY NO. 4: The Hat Butte Select
Members object to this interrogatory. See Answer to Interrogatory
No. 1, First Part of Objection,

Without waiving the objection, if the requested information
were relevant, the answer would be that the only entity of which
the Hat Butte Select Members are aware that has ever applied Hat
Butte system-delivered water to any lands not included within the
area served by Hat Butte at the time of such application is Harvest
Farm Co. (formerly Bing/Frost Ranches). The circumstances and
nature of that application are known to Harvest Farm Co.

INTERROGATORY NO, 5: what is the source and total volume
of all irrigation water delivered through the Hat Butte system to
you for each of the years 1980-1990.

SW O INT OGATO NO. 5: The Hat Butte Select
Members object to this interrogatory. See Answer to Interrogatory
No. 1, First Part of Objection.

Even if the requested information were relevant, it has
already been made available to the Harvest Farm Co. in the
corporate or utility records of the Hat Butte Mutual Canal Company.

REQUEST FOR PRODUCTION NO. 3: Please produce any and all

documents which indicate the amounts, source, cost of the water
and/or assessments to you for the water identified in Interrogatory

No. 5.

RESPONSE: The Hat Butte Select Members object to the request

for production. See Response to Request for Production No. 1.

OBJECTIONS TO FIRST SET OF INTERROGATORIES, REQUESTS FOR PRODUCTION
OF DOCUMENTS AND REQUEgTSTEQRTADyISSIONS - PAGE 5
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INTERROGATORY NO. 6: Please identify any application,
permit, license or adjudication claim you have for water other than
that received through the Hat Butte system for use on the lands
identified in Interrogatory No. 1.

ANSW IN OGATO 0. 6: The Hat Butte Select
Members object to this interrogatory. See Answer to Interrogatory
No. 1, First Part of Objection.

Even if the requested information were relevant, it is
available from the public records of the Idaho Department of Water
Resources, A search of the water rights database or the
adjudication database by place of use from the Hat Butte Mutual
Canal Company records will identify all applications, permits,
licenses, and adjudication claims for lands within the Hat Butte
system. The law firm which represents Harvest Farm Co. subscribes
to an on-line computer service for this entire database.

INTERROGATORY NO. 7: Have you ever failed to receive any
water deliverable through the Hat Butte system to which you were
entitled based on the water rights identified in Interrogatory No.
2? If your answer is anything other than "No", please explain in
detail the circumstance(s) and date(s) on which the failure
occurred and what, if anything, you did to mitigate for such
failure.

ANSWER TO INTERROGATORY NO. 7: The Hat Butte Select

Members object to this interrogatory. See Answer to Interrogatory

No. 1, First Part of Objection.

OBJECTIONS TO FIRST SET OF INTERROGATORIES, REQUESTS FOR PRODUCTION
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TORY NO, 8: Please identify the amount of,
purpose for, and calculation of each assessment made by Hat Butte
or the Hat Butte Mutual Canal Co. to you for the years 1980-90.

SW. IN ATORY NO, 8: The Hat Butte Select
Members object to this interrogatory. See Answer to Interrogatory
No. 1.

REQUEST FCR PRODUCTION NO. 4: Please produce all documents
that identify and/or describe the assessments identified in
Interrogatory No. 8.

RESPONSE: The Hat Butte Select Members object to the request
for production. See Answer to Request for Production No. 1.

REQUEST FOR PRCDUCTION NQ. 5: Please produce all
correspondence to or from you that relates to Hat Butte or the Hat
Butte Mutual Canal Co. and any of either entity’s business,
including development of the Hat Butte system and establishment of
the Hat Butte Tenancy-In-Common or the Hat Butte Mutual Canal Co.

RESPONSE: The Hat Butte Select Members object to the request
for production. See Answer to Request for Production No. 1.

INTERROGATORY NO. 9: Please describe the components of any
irrigation system, including pumps, ditches, handlines, sprinklers,
or any other irrigation system equipment, located on any lands
identified in Interrogatory No. 1 through which or by means of
which you transport or use, or have at any time done so, water

delivered through the Hat Butte system.

OBJECTIONS TO FIRST SET OF INTERROGATORIES, REQUESTS FOR PRODUCTION
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ANSWER TO INTERROGATORY NO. 9: The Hat Butte Select
Members object to this interrogatory. See Answer to Interrogatory
No. 1, First Part of Objection.

INTERROGATORY NO. 10: Have any lands ever been added to or
deleted from the area served by the Hat Butte system since its
creation? If your answer is anything other than "No", please
describe the lands, the owner of the lands, and the circumstances
under which such lands were added to or deleted from the area,
including any financial payments associated with the addition or
deletion.

ANSWER TO INTERROGATORY NO. 10: The Hat Butte Select

Members object to this interrogatory. See Answer to Interrogatory
No. 1.

INT GATORY NO. 11: When was the Hat Butte system
developed and by whom?

ANSWER TO INTERROGATORY NO. 11: The Hat  Butte Select

Members object to this interrogatory. See Answer to Interrogatory
No. 1, First Part of Objection.

Even if the requested information were relevant, it has
already been provided to Harvest Farm Co. in the corporate records
of the Hat Butte Mutual Canal Company or is available from public
records of the Secretary of State’s office, and public records of
Canyon County.

INTERROGATORY NO. 12: Who drafted the Hat Butte Tenancy-In-

Common agreement?

OBJECTIONS TO FIRST SET OF INTERROGATORIES, REQUESTS FOR PRODUCTION
OF DOCUMENTS AND REQUESTS FOR ADMISSIONS - PAGE 8

T

[ . . T he
) -t . T ) :.? i ¢3
- ., n - Y

r

FEB 1 £ 1097

ko -




ANSWER TO IN OGATORY NO. 12: The Hat Butte Select
Members object to this interrogatory. See Answer to Interrogatory
No. 1, First Part of Objection.

NT OGATORY NO. 13: Who drafted the Hat Butte Mutual
Canal Company Articles of Incorporation and By-Laws?

S TO OGATORY NO : The Hat Butte Select
Members object to this interrogatory. See Answer to Interrogatory
No.l, First Part of Objection.

REQUEST FOR PRODUCTION NO. 6: Please produce copies of all
minutes of the meetings of the Board of Directors of the Hat Butte
Mutual Canal Co.

RESPONSE: The Hat Butte Select Members object to the request
for production. See Answer to Request for Production No. 1.

REQUEST FOR PRODUCTION NO. 7: Please produce copies of all
minutes of the meetings of the Tenancy-In-Common.

RESPONSE: The Hat Butte Select Members object to the request
for production. See Answer to Request for Production No. 1.

REQUEST FOR PRODUCTION NO. 8: Please produce copies of all

resolutions of the Hat Butte Mutual Canal Co.
RESPONSE: The Hat Butte Select Members object to the request
for production. See Answer to Request for Production No. 1.

REQUEST FOR PRODUCTION NO. 9: Please produce copies of all

decisions by the Tenancy-In-Common.
RESPONSE: The Hat Butte Select Members object to the request

for production. See Answer to Request for Production No. 1.

OBJECTIONS TO FIRST SET OF INTERROGATORIES, REQUESTS FQR, JPRODUCTION
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R OR PRODUCTION NO. 10: Please produce all documents
including, but not limited to, correspondence, memoranda, and notes
between you and any other member of the Hat Butte Select Members
that relate to the operation or maintenance of the Hat Butte
systen.

RESPONSE: The Hat Butte Select Members object to the request
for production. See Answer to Request for Production No. 1.

INT ORY NO. 14: Pursuant to its application for
transfer of a water right, if Harvest Farm Co. receives and uses
only that amount of water which has historically been delivered to
the Allen Place through the Hat Butte system, how are you injured?

ANSWER TO INTERROGATORY NO. 14: The Hat Butte Select
Members object to this interrogatory. See Answer to Interrogatory
No. 1, First Part of Objection.

REQUEST FOR ADMISSION NO, 1: Please admit that the Hat Butte
system does not deliver the total amount of water which it is
capable of delivering during any two week period that the system is
in operation.

RESPONSE: The Hat Butte Select Members object to the
requested admission. The requested admission is irrelevant to the
determination of the issue presented by the pending motion of the
Hat Butte Select Members: has the Hat Butte Mutual Canal Company
consented to the transfer application as required by Idaho Code
§ 42-1087

Without waiving the objection, if the request for admission
were relevant, it would be denied.

OBJECTIONS TO FIRST SET OF INTERROGATQRJIES, REQUESTS FOR PRODUCTICN
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INT OGATORY NO. 15: If your answer to Request for
Admission No. 1 is anything other than "Admit", please identify,
beginning with the date of the first delivery, what you claim the
system is capable of delivering for each consecutive two week
period in terms of rate of diversion and total volume of water and
what the Hat Butte system has delivered for each consecutive two
week period of the irrigation season beginning with date of first
delivery for the years 1985-1991,

ANSWER TO INTERROGATORY NO. 15: The Hat  Butte Select
Members object to this interrogatory. See Answer to Interrogatory
No. 5.

REQUEST FOR ADMISSION NO. 2: Please admit that during periods
of maximum demand on the Hat Butte system, the system cannot
deliver the total amount of water that all members of Hat Butte
demand.

RESPONSE: The Hat Butte Select Members object to the
requested admission. The requested admission is irrelevant to the
determination of the issue presented by the pending motion of the
Hat Butte Select Members: has the Hat Butte Mutual Canal Company
consented to the transfer application as required by Idaho Code
§ 42-1087

INTERROGATORY NO. 16: Please identify what provision in the
Tenancy-In-Common Agreement prchibits a transfer of a water right

such as that filed by Harvest Farm Co.
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SW NTERROGATO NO. 16: The Hat Butte Select
Members object to this interrogatory. See Answer to Interrogatory
No. 1, First Part of Objection.

The Tenancy-in-Common Agreement speaks for itself and can be
ascertained by Harvest Farm Co.’s legal counsel. Objection is made
on the basis that this interrogatory seeks attorney work product
and the mental thought processes of the Hat Butte Select Members’
legal counsel.

REQUEST FOR PRODUCTION NO. 11: Please prcduce all documents

related to development and construction of the Hat Butte systemn.

RESPONSE: The Hat Butte Select Members object to the request
for production. See Answer to Request for Production No. 1.

REQUEST FOR PRODUCTION NO. 12: Please produce all documents
related to the development and organization of the Hat Butte
Tenancy-In-Common and/or the Hat Butte Mutual Canal Co.

RESPONSE: The Hat Butte Select Members object to the request
for production. See Answer to Request for Production No. 1.

INTERROGATORY NO. 17: For what purposes were the Tenancy-
In-Common agreement amended in each of the years 1966, 1969, and
1988.

ANSWER TO INTERROGATORY NO. 17: The Hat Butte Select
Members object to this interrogatory. See Answer to Interrogatory
No. 1.

INTERROGATORY NO. 18: What is the capacity of the Hat Butte

system for each two week period of the irrigation system?

OBJECTIONS TO FIRST SET OF INTERROGATORIES, REQUESTS FOR PRODUCTION
OF DOCUMENTS AND REQUESTS FOR ADI?&‘IBN‘SWT; PAGE: 12
coasF

FEu 1 61893




ANSWER TO INTERROGATORY NO. 18: The Hat Butte Select
Members object to this interrogatory. See Answer to Interrogatory
No. 1.

REQUEST FOR ADMISSION NO. 3: Please admit that the more
efficiently the Hat Butte system is operated, the lower energy
costs per acre foot of water delivered will be.

RESPONSE: The Hat Butte Select Members object to the
requested admission. See Answer to Request for Admission No. 2.

INTERROGATORY NO. 19: If your answer to Regquest for
Admission No. 3 is anything other than "Admit", please explain why
this is not true.

ANSWER TO INTERROGATORY NO. 19: The Hat Butte Select
Members object to this interrogatory. See Answer to Interrogatory
No.1, First Part of Objection.

REQUEST FOR ADMISSION NO. 4: Please admit that each member of
the Tenancy-In-Common has paid for its share of the costs for
construction of the Hat Butte system.

RESPONSE: The Hat Butte Select Members object to the
requested admission. See Response to Request for Admission No. 2.

REQUEST FOR ADMISSION NO. 5: Please admit that the
construction costs for the Hat Butte system have been completely
paid for in full.

RESPONSE: The Hat Butte Select Members object to the
requested admission. See Response to Request for Admission No. 2.

INTERROGATORY NO. 20: Please explain how the operation of
the Harvest Farm Co. commingled system would allow Harvest Farm Co.

OBJECTIONS TO FIRST SET OF INTERROGATORIES, REQUESTS FOR PRODUCTION
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to avoid sharing in the operation and maintenance costs based on
the 75% power/25% ownership formula for costs.

ANSW T NTE AT NO. 20: The Hat  Butte Select
Members object to this interrogatory. See Answer to Interrogatory
No. 1, First Part of Objection.

Without waiving the objection, if the requested information
were relevant, Harvest Farm Co.’s use of Hat Butte water on the
Naito land is not subject to the 0 & M charges because the 75%
power/25% ownership formula applies only to lands to which the
Tenancy-in-Common is appurtenant. The Naito lands are not within
the Tenancy-in-Common. If they were, then Harvest Farm Co. would
pay a proportionately increased share of the 0 & M charges.

R ES OR_ADMISSION NO. 6: Please admit that shifting
demand for water from periods of high demand to periods of lower
demand and thus creating a more even flow of water results in more
efficient use and less costs.

RESPONSE: The Hat Butte Select Members object to the
requested admission. See Response to Request for Admission No. 2.

INTERROGATORY NO. 21: If your response to Request for

Admission No. 6 is anything other than "Admit", please explain why

this is not true.

ANSWER TO INTERROGATORY NO. 21: The Hat Butte Select
Members object to this interrogatory. See Answer to Interrogatory

No. 1, First Part of Objection.
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REQUEST FOR PRODUCTION NO. 13: Please produce a copy of any

certificate of stock that you have in the Hat Butte Mutual Canal
Company .
RESPONSE: The Hat Butte Select Members object to the request

for production. See Response to Request for Production No. 1.

L3
DATED this 30’ day of August, 1991.

DAVIS WRIGHT TREMAINE

Bym 70 WW

Josbphlne P. Beeman

Attorneys for the Hat
Butte Select Members
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Josephine P. Beeman

DAVIS WRIGHT TREMAINE

702 W. Idaho Street, Suite 700
Boise, Idaho 83702

(208) 338-8200

(208) 338-8299 (fax)

Deparment o0 WaIEr Feoguroer
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Attorneys for Hat Butte Select Members

BEFORE THE DIRECTOR OF THE IDAHO DEPARTMENT

OF WATER RESOURCES

IN THE MATTER OF

APPLICATION FOR TRANSFER

NO. 3699 BY HARVEST FARM
COMPANY AFFECTING WATER RIGHT
NOS. 02-02280, 02-02368,
02-02422 and 63-03593

CERTIFICATE OF SERVICE

I hereby certlfy that on this ,ngqaay of August, 1991, true

and correct copies of the foregoing THE HAT BUTTE SELECT MEHBERS'
OBJECTIONS TO HARVEST FARM CO.’S FIRST SET OF
INTERROGATORIES, REQUESTS FOR PRODUCTION OF DOCUMENTS,
AND REQUESTS FOR ADMISSIONS and APPLICATION FOR PROTECTIVE ORDER
AND OBJECTION TO HARVEST FARM CO.’S FIRST SET OF INTERROGATORIES,
REQUESTS FOR PRODUCTION OF DOCUMENTS, AND REQUESTS FOR ADMISSIONS
were served upon the following by either depositing the same in the
United States mail, postage prepaid, or by hand-delivery:

Harvest Farm Co.
13735 Missouri Avenue
Nampa, ID 83686

Bruce Smith, Esq. HAND DELIVERY
P. 0. Box 2139

Boise, ID 83701-2139

Sherl Chapman
410 S. Orchard, Suite 144
Boise, ID 83705

gwmmry 5
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Stephen A. Bradbury
P. O. Box 1368
Boise, ID 83701

G. Lance Salladay
407 West Jefferson
Boisze, ID 83702

John Busnardo
12804 Missouri Ln.

Nampa, ID 83651

JqéﬂPHINE'P. BEEMAN
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CERTIFICATE OF SERVICE - PAGE 2
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STATE OF IDAHD
Department of Water Resources

FIELD INSPECTION REPORT

1. Date: _zljo/mjl Time: [3i0p Photos: X Yes No
7 7
2, Inspection involves: . Water Rights Dam Safety Wel) Construction or Oriller
Waste Well Stream Channel Alteration Water Distribution
Other

3. Reason for Inspection: Gg[,b.«ﬂ{( ;Eg.,_, 1 efers

4, Stream name: Na it el

5. Stream characteristics:

est,

6. Stream width: Depth: Gradlent: Q: moas.
7. Location: 1/4 1/4, Sec. , Twp, » Rge, s County

Landmark:
8. Person{s) contacted: Gean(,, fenn

A

9, Dam name: Spitling: No Yes Q

Out let open: No Yos Q Spillway open: Yas Fibrd Gate open

Freeboard: Spillway Crest Res. stage: Rising Falling Rate

10, Area characteristics:

11, Weathsr conditlons: SJvm-,, e dlrmn
7

12, Describe activity/conditions inspected: ! Meds, ca .Ho-a f;._.._.‘ﬁ‘-; rlate  weell “Sr—?L
Pelysonic erster Model TE-X o ~EJ %ze (see rieas daa «Hac;«?l
Aeber (2adive * 1200 apm  Toral = 124803 poo ""‘/&f’as-k.; on (& ?7';:1:.“‘75)
Poosler tuened ,_lf, (&) Lt)ZI‘{s‘, Flow wele. reduced o @Dfij(w\. P"E;ISWW.: ""{"f

fedoced {o™=Yo0 Js/
13, Are all requireme being met? Yes

It not, check type violated: Statutory Rules & Regs " Permit

14, Describe impact on others:

15, Describe alternatives: ]




(
Fku M.r.(;‘,\‘ij- _N-th-/F]”'en Connector -Pro'-d Feag d¢vlc‘.e:
J

16, Remarks
(froem Nade to Mle Pt ) ’ _
— gz!.:ooo (Uu} l\l&.ig “+o M[u\/\

& =612 Ay T‘.'rq[ =
v
17, Followup Necessary: Yos No Descrlibe:
18, Sketch: Include direction, important dimensions, photo locations, landmark or reference point

19, Action taken at time of inspection:

20, Signed:
Additiona)l Memo Prepared: Yos No

Datea:

21, Follow up action:

Describe:

FEB1 61993

22, Signed:

t'!---.-. e




State of Idaho _
DEPARTM..NT OF WATER RESO RCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

CECIL D. ANDRUS
GOVERNOR

R. KEITH HIGGINSON
DIRECTOR

August 27, 1991

BRUCE SMITH

ROSHOLT, ROBERTSON & TOLMAN
1020 MAIN, SUITE 400

BOISE ID 83702

Dear Mr. Smith:

Re: Bing Frost Ranch Co. Hearing Transcript
Transfer Nos. 2730 to 2737 - West End Project
Hearing Held March 11, 1991

You requested the Department to prepare a transcript of the hearing
tapes for the above captioned matter. As you know, prior to
authorizing the complete of this document, the Department must provide
you with an estimate of cost and receive a check for that amount.

I guess the tapes to be approximately 140 pages at $2.00 each for a v
total of $240. Please remit this amount. You will be notified of any Fﬂj‘d_
adjustment to this fee when the document has been prepared. F-30-9

If you have any questions, please contact me.

Sincerely,

s 9 Dbk

RITA I. FLECK
Secretary/Records Manager

c: Acct. Sec.

Pl@agrg w[ﬂ

FEB 161393
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DAVIS WRIGHT TREMAINE Lo
L w OF-H e{‘-ﬁ"f?fil}ﬂ- i ‘!"V’(j[i}f D;g“_:,r
A CES Wastary fmgtona: 1,;:, (s
70z WesT Ipano Streer * Surre 700 - Boisg, lpano 83702
(208) 338-8200
JoserHINE BEEMAN
(208) 338-8233 August 27, 1991
Bruce Smith, Esq. CERTIFIED MAIL
Rosholt, Robertson, P 345 760 134

Tolman & Tucker
P.O. Box 2139
Boise, ID 83701-2138

Re: Harvest Farm Company Transfer Application 3699
Dear Bruce:

On Wednesday, August 21, 1991, you and George Fenn, general manager for Harvest
Farm Company, visited our office. The following files were made available for your inspection
pursuant to the subpoena issued by Water Resources to the Hat Butte Mutual Canal Company
on Friday, August 16, 1991:

x 1 of L. Clements

Annual Cost Analysis
Miscellaneous Accounting
Miscellaneous Notes

Minutes

By Laws

Miscellaneous letter and documents

Box 2 of 6 (Friend)

1979 Invoices

Relief Pump Specifications
Year End Cost Analyses
Sheryl Chapman Information

Regulations :
McCrometer Meter AL ¥ &‘ E%
Sparling Conversion Tables %’ e .

L2

Electric P M
ectric Pump Motors FEBY 6 1993

Fax: (208) 138-8299
ANCHORAGE, ALASKA * BELLEVUE, WasHINGTON * Los ANcELEs, Carirornia + Porrianp, Orecon v
RicHLAND, WASHINGTON + SeaTTLE, WasHiNngTON * WasHmngTon, D.C. e )




Davis Wright Tremaine

Bruce Smith, Esq.
August 27, 1991
Page 2

Idaho Power Information
W-4’s/Time Books

Insurance

Water Equivalent Table

Idaho Water Resource Board Information
Magnacide "H" Herbicide

Silica Sand Prices

Leo Schwartz Tires

Photos

Sparling Parts Invoices

Stove Information

Pump and Sandblasting Documents

x 3 of Salle

1982 Year End Computations
1983 Relief Pump Tests
1981-1986 Hoper and Layne Pump
Bank Statements

Check Stubs

1985-1988 Billings

1986-1987 W-2’s

1985-1987 Electric Bills
1985-1987 Payroll

1985-1987 W-4’s

Voided Checks

1985-1987 Letters of Credit
1985-1987 Miscellaneous Correspondence
1985-1987 Paid Bills

1984 Payables

Box 4 of 6 (Iea Salle)

Year End Computations

Ledger e
1970-1977 Journal peen TR v
1979-1983 Purchase Orders e

FER1 61993
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Davis Wright Tremaine

Bruce Smith, Esq.
August 27, 1991
Page 3

1975-1984 Billings

Bank Statements

1981-1984 Paid Bills

1981, 1983-1984 Electric Bills
Accounts Payable

1984 Miscellaneous correspondence
1981-1984 Payroll

1984 Insurance Policy

Basin Land Bills

1982-1983 Letters of Credit
Title to Truck

x S of all

1990 Tax Returns

Bank Statements

1990-1991 Insurance policy

1990-1991 Miscellaneous Correspondence
1990 Year End Computations

Sales Tax Exemption Certificate
1990-1991 Payroll

1990 Voided Checks

1990-1991 W-4’s

1990-1991 Electric Bills

Forms

1988-1991 Hopper Electric

1990-1991 Paid Bills

1990-1991 Billings

1990-1992 Letters of Credit

1990-1991 Bank Statements

Clemco Sandblasting Equipment Information
1989 Invoices

x 6 of 6 alle b g
A .

1988-1989 Bank Statements
1985-1986, 1989 Insurance policy FER 161993




Davis Wright Tresmaine

Bruce Smith, Esq.
August 27, 1991
Page 4

1988-1989 Paid Bills

1988-1989 Letters of Credit

1988-1989 W-4’s/Returned W-2’s
1988-1989 Miscellaneous correspondence
1988-1989 Billings

1988-1989 Voided Checks

1988-1989 Payroll

1988-1989 Power Bills

1988 Invoices

1675-1991 Ledger

Briefcase (Barbara Craven)

1991 Meetings and Information

Minutes

Ditch Rider Report

Water - Power - Other Costs

Letter of Credit Requirements

Miscellaneous Business

Amendment to Tenancy-In-Common Agreement 9 2489
Formulas O&M - Power - Eic,

Code of By-laws as Amended 1/28/87

Regulations HBMCG

By-laws

Tax Copy

1990-1991 Insurance Policy

Norton Corrosion Engineers Irrigation Projects Co=pleted
Share Certificates - 1990

Easement Agreements 2/13/63

Original Amendment to Tenancy-In-Common Agresment
Copy Tenancy-In-Common Agreement 8/20/63

Miscellaneous

1986-1991 Ditch Rider’s Logs
Miscellaneous Documents from Barbara Craven
1986-1991 Ledger

R iy I

FE21 61993




Davis Wright Tremaine

Bruce Smith, Esq.
August 27, 1991
Page 5

1983-91 Ledger
1982-1991 Repair and Maintenance Records
Share Certificates

Upon review of these documents by you and George Fenn, you requested and we
provided you copies of the following documents:

Box 1 of

Miscellaneous Accounting
Miscellaneous Notes

Minutes

Miscellaneous letters and documents

Box 2 of 6

1979 Invoices

Relief Pump Specifications
Year End Cost Analyses
Sheryl Chapman Information
Regulations

McCrometer Meter

Sparling Conversion Tables
Electric pump Motors

Box 3 of 6

1982 Year End Computations 1983 Relief Pump Tests

Idaho Power

x. 4 of

Year End Computations At
S R
te

ri% 161993




Davis Wright Tremaine

Bruce Smith, Esq.
August 27, 1991
Page 6

x 5 of

1990 Tax Returns

X f6

No documents identified

Briefcase

1991 Meetings and Information

Minutes

Ditch Rider Report

Water - Power - Other Costs

Letter of Credit Requirements

Miscellaneous Business

Amendment to Tenancy-In-Common Agreement 9/14/89
Formulas O&M - Power - Etc.

Code of By-laws as Amended 1/28/87

Regulations HBMCG

By-laws

Tax Copy

1990-1991 Insurance Policy

Share Certificates

Easement Agreements 2/13/63

Original Amendment to Tenancy-In-Common Agreement
Copy Tenancy-In-Common Agreement 8/20/63

Miscellaneous

1986-1991 Ditch Rider’s Logs

Miscellaneous Documents from Barbara Craven
1983-1991 Ledger

Share Certificates




Bruce Smith, Esq.
August 27, 1991

Page 7

Davis Wright Tremaine

As we discussed on the phone Friday, August 23, there are no records kept on the relift
pumps by Wendell Friend, the Hat Butte ditch rider. Lea Salle, the bookkeeper for the Hat
Butte Canal Company, does have one box of older material from the 1970s comprised of ledgers
and journals. There are no income statements or balance sheets for the corporation separate
from the information contained in the income tax filings.

Maurice Clements verified that he has no additional corporate records.

The subpoena was directed to the Hat Butte Mutual Canal Company. The following
documents were commanded to be produced for inspection, review and copying:

1.

Documents and records related to the creation, organization, development,
and operation of the Hat Butte Mutual Canal Co. and the Hat Butte
Tenancy-in-Common, and the Hat Butte irrigation system.

Documents describing or identifying lands served by the Hat Butte system;
Minutes of all resolutions and board meetings;

All correspondence since 1985;

Records of delivery of water to all members of the Hat Butte entities and
any other entity or party;

Records related to finances, revenues, and disbursements of the Hat Butte
entities;

Records of any addition or deletion to the Hat Butte system or the Hat
Butte entities; and

Records relating to amendment of the Hat Butte Tenancy-in-Common
Agreement or Hat Butte Mutual Canal Co. Articles, By-Laws, or
regulations.

The documents which were available on August 21, 1991, are all corporate records
except those which Lea Salle has from the 1970s. It is my understanding that Harvest Farm Co.
did not want those records. I do not represent the Hat Butte Mutual Canal Company, but as an
accommodation to the corporation, the records were made available for inspection at' our offices,

6 1993

FB
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Davis Wright Tremaine

Bruce Smith, Esq.
August 27, 1991
Page 8

The requested documents totaled 4,693 pages. The ditch rider logs, comprising 2,158
pages were sent to Capitol Copy and reproduced at a change of $339.89. Wendell Friend, the
Hat Butte ditcher rider, copied and provided 128 pages of additional river pump logs from 1991.
Our staff at Davis Wright Tremaine spent 16 hours copying the remaining 2,407 pages at a cost
of $361.05 (15¢/page). The total copying charges are $700.94.

Sincerely,

DAVIS WRIGHT TREMAINE

Lontan

phine Beeman

cc: Hat Butte Select Members:
John Alsip
John Brandt
Maurice Clements
Barbara Craven
Gary Goulet
Charles Pintler
Jim Rosti
Ita Stam
Donald Tiegs
Elmer Tiegs
Kenneth Tiegs

Dave Tuthill - Idaho Department of Water Resources




) S Fle—
DAVIS WRIGHT TREMAINE

Depgriment of Water Rescuroes Law OFFICES
Wastern Regions! Oftice

702 WesT Ipano STreeT - Suite 7o0 * Boisk, loano 83702

{208) 138-8200
JosepHINE BEEMAN
(208) 338-8233 August 21, 1991
VIA TELEFAX
Bruce Smith, Esq. CERTIFIED MAIL
Rosholt, Robertson, P 345 760 137

Tolman & Tucker
1020 Main St., Suite 400
Boise, Idaho 83701-2139
Re:  Harvest Farm Transfer Application No. 3699

Dear Bruce:

I have reviewed the documents which you and George Fenn marked for copying from
the Hat Butte Mutual Canal Company corporate records reviewed at our offices today, Our
estimate is that the number of documents being copied are at least 5,000 pages.

We expect the copies to be available to you on Friday, August 23. Due to the volume

and cost, we will provide the copies upon remittance of copying charges. I will call you as soon
as they are ready.

Sincerely,

DAVIS WRIGHT TREMAINE

JOEK;. Beeman

JPB:md

cc:  Hat Butte Select Members: g ﬁ# RN,
J. Alsip i i f'g
J. Brandt FEB '
M. Clements 16 19
B. Craven 33

Fax: (208) 138-8299 IS J
ANCHORAGE, ALASKA * BELLEVUE, WasnmicTon = Los Anceres, CALIFornia * PorTLAND, Orecored
RICHLAND, WaSHINGTON = SeaTTLE, WasHingTON *+ Wasamwcton, D.C.
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Davis Wright Tremaine

Mr. Bruce Smith
August 21, 1991
Page 2

G. Goulet
C. Pintler
J. Rosti
I. Stam
D. Tiegs
E. Tiegs
K. Tiegs
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Bruce M. Smith
ROSHOLT ROBERTSON & TUCKER
P. 0. Box 2139

Boise, Idaho 83701-2139

Telephone: (208) 336-0700 Ii

4775p/dj/8-5-91

Attorneys for Harvest Farm Co. AUG1 6 1991
Department of Water Regoyrces

BEFORE THE DIRECTOR OF THE IDAHO DEPARTMENT
OF WATER RESOURCES

IN THE MATTER OF

APPLICATION FOR TRANSFER

NO. 3699 BY HARVEST FARM
COMPANY AFFECTING WATER RIGHT
NOS. 02-02280, 02-02368,
02-02422 and 63-03593,

HARVEST FARM CO.'S PIRST
SET OF INTERROGATORIES,
REQUESTS FOR PRODUCTION
OF DOCUMENTS, AND
REQUESTS FOR ADMISSION

T Vgt Mgt Vst Vo St e

TC: HAT BUTTE MUTUAL CANAL CO., and its attorney of
record, Josephine Beeman:

Harvest Farm Co., by and through its attorney of
record, Bruce M, Smith, hereby requires you to answer and
respond to the following Interrogatories under oath within
fifteen (15) days after service hereof, in the manner
prescribed by Rule 33 of the Idaho Rules of Civil Procedure.

You are hereby requested, pursuant to Rule 34 of the
Idaho Rules of Civil Procedure, to produce for Harvest Farm
Cco., the documents below requested at the office of Rosholt,

Robertson & Tucker, on Friday, the 30th day of August, 1891, by

freo-, .,
5:00 p.m. fﬁ% ;y?q?

EBI‘$EEB

INTERROGATORIES, REQUESTS FOR PRODUCTION
OF DOCUMENTS, AND REQUESTS FOR ADMISSION -1-
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Harvest Farm Co. request that the above-named either
admit or deny the following Requests for Admission within
fifteen (15) days after service hereof, pursuant to Rule 36(a)
of the Idaho Rules of Civil Procedure.

PRELIMINARY STATEMENT

a. When answering these interrogatories, requests
for production and requests for admission, you are requested to
furnish all information available to you, including information
in the possession of your attorneys, investigators, employees,
agents, representatives, guardians, physicians or any other
person or persons acting on your behalf, and not merely such
information as is known by you on personal knowledge.

b. If you «cannot answer any of the following
interrogatories, requests for production and requests for
admission in full, after exercising due diligence to secure the
information, so state, and answer to the extent possible,
specifying your inability to answer the remainder, and stating
whatever information or knowledge you have concerning the
unanswered portions.

c. Each interrogatory, requests for production and
requests for admission is intended to and does, regquest that
each and every, all and singular, the particulars in parts
thereof, be answered with the same force and effect as if each
part and particular were the subject of and were asked by a
separate interrogatory.

d. The term "anyone acting on your behalf® includes,

but is not limited to, vyour —representatives, attorneys,

insurance carriers, investigators, and guardiﬁﬁfthh%gg%i_they

INTERROGATORIES, REQUESTS FOR PRODUCTION FEB] £
OF DOCUMENTS, AND REQUESTS FOR ADMISSION -2- SRR
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be hired or appointed by you, your insurance carrier, your
attorneys or their representatives, or a court of law.

e, The term "person® means and includes natural
persons, corporations, partnerships, associations and any other
kind of business or legal entity.

f. The term "“document® means and includes any kind
of written, typewritten or printed material whatsoever
including, but without limitation, papers, agreements,
contracts, notes, memoranda, correspondence, letters,
telegrams, statements, books, reports, studies, minutes,
records, accounting books, maps, plans, drawings, diagrams,
photographs, analyses, surveys, studies, transcriptions and
recordings of which you have any knowledge or information,
whether in your possession or under your <control or not,
relating or pertaining in any way to the subject matters in
connection with which it is used, and includes, but without
limitation, originals, all file copies, and all other copies,
no matter how or by whom prepared, and all drafts prepared in
connection with such writings, whether used or not.

g. The term "you®™ means each and every member of the
Hat Butte Select Members,

h. The term "Hat Butte®™ means the membership of that
Hat Butte Tenancy-In-Common.

i. The term "Hat Butte system™ means the irrigation
system which delivers water to the members of the Hat Butte.

j. The term "Hat Butte Mutual Canal Co." means the

corporation organized under the laws of the $tate Ofga %@fﬂo
;_,-)f.'-;_ e : 'g;e EJJ

FEB1 £ 00>
INTERROGATORIES, REQUESTS FOR PRODUCTION

OF DOCUMENTS, AND REQUESTS FOR ADMISSION -3-
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which was issued a certificate of incorporation on January 25,
1963.

k. A request for the description of documents shall
be deemed to include a request for the following information
with respect to each of said documents:

1. The nature and substance of the document with
sufficient particularity to enable the same to be precisely
identified.

2. The date, if any, which the document bears.

3. The date the document was sent.

4., The date the document was received.

5. The person or persons eXecuting the documents
and the identity o0f all ©persons ©participating in the
preparation thereof, if different from the person executing it.

6. The person to whom the document is addressed.

7. Any file number used in connection with the
document.

8. The present location of the original or a
legible copy of the document, and

9. The full name, present address and telephone
number of the person or persons having possession, custody or
control of each such original or legible copy.

1. A request for the description of a person shall
be deemed to¢ include a request for the following information
with respect to such person:

1. The person's full name,

2. The person's last known residence and
P g;: 1 R
ST m!.
business address. e *h
Frir e 1693

INTERROGATORIES, REQUESTS FOR PRODUCTION

OF DOCUMENTS, AND REQUESTS FOR ADMISSION -4-
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3. The person's telephone number, and

4. The person's company affiliation at the date
of the transaction referred to and the capacity in which the
person was then serving said company.

m. A reguest for the description of oral
communications shall be deemed to include a request for the
following information with respect to each of said oral
communications:

1. The date and place thereof.

2, Whether said communication was in person or
by telephone.

3. A description of each person who participated
in or heard of said communication, in the manner described in
Paragraph (i) of this Preliminary Statement.

4. The substance of what was said by each person
who participated in said communication, and

S. A chronological description of all documents
or recordings, summarizing, <confirming or in any manner
referring to said communication, in the manner described in
Paragraph (g) of this Preliminary Statement.

n. These interrogatories, requests for production
and requests for admission are deemed continuing. If, after
responding to these interrogatories, requests for production
and requests for admission, you acguire any information
responsive thereto, file and serve supplemental responses

containing such information, as required by the Idaho Rules of

Civil Procedure. p ""-‘"*.Qﬁg-,ig F,‘.q
e E L8 )
TU WYY

41993
INTERROGATORIES, REQUESTS FOR PRODUCTION

OF DOCUMENTS, AND REQUESTS FOR ADMISSION -5-
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INTERROGATORY NO. 1: Please identify every person,

entity, individual or organization who owns or shares ownership
in any lands receiving water from the Hat Butte irrigation
system. For each such owner, provide a legal description for
each discrete parcel of property owned and the size of each
such discrete parcel in acres.

REQUEST FOR PRODUCTION NO. 1: Please produce all

documents, including title insurance and deeds, indicating
present ownership of, and title to, these lands.

INTERROGATORY NO, 2: Please identify all water right

applications, permits, licenses, and adjudication claims which
you assert permit(s) water to be diverted and delivered through
the Hat Butte system to the lands described in Interrogatory

No. 1.

REQUEST FOR PRODUCTION NO. 2: Please produce copies

of the water right applications, permits, licenses, andg
adjudication claims identified in Interrogatory No. 2.

INTERROGATORY NO. 3: Please identify all land(s) and

the owner(s) of such land(s), not identified in Interrogatory
No. 1, to which water has ever been delivered through the Hat

Butte system.

INTERROGATORY NO. 4: Have vyou or do you know of

anyone who has ever applied Hat Butte system-delivered water to
any lands not included within the area served by Hat Butte at
the time of such application,. If the answer to this Iis
anything other than "No", please describe in detail the

circumstances and nature of that application.

INTERROGATORIES, REQUESTS FOR PRODUCTION
QF DOCUMENTS, AND REQUESTS FOR ADMISSION -6-
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INTERROGATORY NO. 5: What 1is the source and total

volume of all irrigation water delivered through the Hat Butte
system to you for each of the years 1980-1990.

REQUEST FOR PRODUCTION NO. 3: Please produce any and

all documents which indicate the amounts, source, cost of the
water and/or assessments to you for the water 1identified 1in
Interrogatory No. 5.

INTERROGATQRY NO. 6: Please identify any application,

permit, license or adjudication claim you have for water other
than that received through the Hat Butte system for use on the
lands identified in Interrogatory No. 1.

INTERROGATORY NO. 7: Have you ever failed to receive

any water deliverable through the Hat Butte system to which you
were entitled based on the water rights identified 1in
Interrogatory No. 27 If your answer is anything other than
"No", please explain in detail the circumstance(s) and date(s)
on which the failure occurred and what, if anything, you did to
mitigate for such failure.

INTERROGATORY NO. 8: Please i1dentify the amount of,

purpose for, and calculation of each assessment made by Hat
Butte or the Hat Butte Mutual Canal Co. to you for the years
1980-90.

REQUEST FOR PRODUCTION NO. 4: Please preoduce all

documents that identify and/or describe the assessments
identified in Interrogatory No. 8.

REQUEST FOR PRODUCTION NO. 5: Please produce all

correspondence to or from you that relates torgat Butte or the

L AES S S

[ i Ao 7 "5‘ s
Hat Butte Mutual Canal Co. and any of either éntity*é bu%iﬁé%s,

FEB1 6 1993
INTERROGATORIES, REQUESTS FOR PRODUCTION

OF DOCUMENTS, AND REQUESTS FOR ADMISSION -7-
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including development of the Hat Butte system and establishment
of the Hat Butte Tenancy-In-Common or the Hat Mutual Canal Co.

INTERROGATORY NO. 9: Please describe the components

of any irrigation system, including pumps, ditches, handlines,
sprinklers, or any other irrigation system equipment, located
on any lands identified in Interrogatory No. 1 through which or
by means of which you transport or use, or have at any time
done so, water delivered through the Hat Butte system.

INTERRQGATORY NO. 10: Have any lands ever been added

to or deleted from the area served by the Hat Butte system
since its creation? If your answer 1is anything other than
"No®, please describe the lands, the owner of the lands, and
the circumstances under which such 1lands were added to or
deleted from the area, including any financial payments
associated with the addition or deletion.

INTERROGATORY NO. 11: When was the Hat Butte system

developed and by whom?

INTERROGATORY NO. 12: who drafted the Hat Butte

Tenancy-In-Common agreement?

INTERROGATORY NO. 13: Who drafted the Hat Butte

Mutual Canal Co. Articles of Incorporation and By-Laws?

REQUEST FOR PRODUCTION NO. 6: Please produce copies

of all minutes of the meetings of the Board of Directors of the
Hat Butte Mutual Canal Co,

REQUEST FOR PRODUCTION NO. 7: Please produce copies

of all minutes of the meetings of the Tenancy-In-Common.

REQUEST FOR PRODUCTION NO. 8: Please produce copies
Fooeo

e
= e e
-

:

E
of all resolutions of the Hat Butte Mutual Canal Co:

FEB1 6 1993
INTERROGATORIES, REQUESTS FOR PRODUCTION

OF DOCUMENTS, AND REQUESTS FOR ADMISSION -8-
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REQUEST FOR PRODUCTION NO. 9: Please produce copies

of all decisions by the Tenancy-In-Common.

REQUEST FOQR PRODUCTION NO. 10: Please produce all

documents including, but not 1limited to, correspondence,
memoranda, and notes between you and any other member of the
Hat Butte Select Members that relate to the operation or
maintenance of the Hat Butte system.

INTERROGATORY NO. l4: Pursuant to its application for

transfer of a water right, if Harvest Farm Co. receives and
uses only that amount of water which has historically been
delivered to the Allen Place through the Hat Butte system, how
are you injured?

REQUEST FOR ADMISSION NO. 1: Please admit that the

Hat Butte system does not deliver the total amount of water
which it is capable of delivering during any two week period
that the system in in operation.

INTERROGATORY NO. 15: If your answer to Request for

Admission No. 1 is anything other than "Admit"™, please
identify, beginning with the date of the first delivery, what
you claim the system is capable of delivering for each
consecutive two week period in terms of rate of diversion and
total wvolume of water and what the Hat Butte system has
delivered for each consecutive two week period of the
irrigation season beginning with date of first delivery for the
years 1985-1991.

REQUEST FOR ADMISSION NO., 2: Please admit that during

periods of maximum demand on the Hat Butte system, the system

BT
Tt g T

i
: T h

N
INTERROGATORIES, REQUESTS FOR PRODUCTION FEB] 6 1993
OF DOCUMENTS, AND REQUESTS FOR ADMISSION -9-
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cannot deliver the total amount of water that all members of
Hat Butte demand.

INTERROGATORY NO. 16: Please identify what provision

in the Tenancy-In-Common Agreement prohibits a transfer of a
water right such as that filed by Harvest Farm Co.

REQUEST FOR PRODUCTION NO, 11: Please produce all

documents related to development and construction of the Hat

Butte system.

REQUEST FOR PRODUCTION NO., 12: Please produce all

documents related to the develcopment and organization of the
Hat Butte Tenancy-In-Common and/or the Hat Butte Mutual Canal
Co.

INTERROGATORY NO. 17: For what purposes were the

Tenancy-In-Common agdgreement amended in each of the vyears 1966,

1969, and 1988.

INTERROGATORY NO. 18: What is the capacity of the Hat

Butte system for each two week period of the irrigation system?

REQUEST FOR ADMISSION NO. 3: Please admit that the

more efficiently the Hat Butte system is operated, the lower
enerqgy costs per acre foot of water delivered will be.

INTERROGATORY NO., 18: If your answer to Regquest for

Admission No. 3 is anything other than "Admit", please explain
why this is not true.

REQUEST FOR ADMISSION NO. 4: Please admit that each

member of the Tenancy-In-Common has paid for its share of the

costs for construction of the Hat Butte syst?ﬁi e

FEB1 6 1993

INTERROGATORIES, REQUESTS FOR PRODUCTION
OF DOCUMENTS, AND REQUESTS FOR ADMISSION -10-
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REQUEST FOR ADMISSION NO. 5: Please admit that the

construction «costs for the Hat Butte system have Dbeen
completely paid for in full.

INTERROGATORY NO. 20: Please explain how the

operation of the Harvest Farm Co. commingled system would allow
Harvest Farm Co. to avoid sharing in the operation and
maintenance costs based on the 75% power/25% ownership formula

for costs.

REQUEST FOR ADMISSION NO., &: Please admit that

shifting demand for water from periods of high demand to
periods of lower demand and thus creating a more even flow of
water results in more efficient use and less costs.

INTERROGATORY NO. 21: If your response to Request for

Admission No. 6 is anything other than "Admit," please explain
why this is not true,

REQUEST FOR PRODUCTION NO. 13: Please produce a copy

of any certificate of stock that you have in the Hat Butte
Mutual Canal Company.
DATED this /f;fﬁ day of August, 1991.
ROSHOLT, ROBERTSON & TUCKER
) T
By;;%%;tkﬁax/"“""

Bruce M. SMith

CERTIFICATE OF MAILING

I hereby certify that on this 4 day of August,

1991, I served a copy of the foregoing APP

WXON FOR SUBPOENA
i )

Tawe H
in the United +States

FEB1 6 1953

TC PRODUCE DOCUMENTS, by depositing same

INTERROGATORIES, REQUESTS FOR PRODUCTION
OF DOCUMENTS, AND REQUESTS FOR ADMISSION -11-
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mail, postage prepaid, in an envelope,
following:
Ms. Josephine Beeman

Davis, Wright & Tremaine
702 W. Idaho, Suite 700

addressed to

Boise, Idaho 83702 P
R / \
(" Vi Ay ———— .
TP

the

Brﬁce M. Smith

INTERROGATORIES, REQUESTS FOR PRODUCTION
OF DOCUMENTS, AND REQUESTS FOR ADMISSION ~12-
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Bruce M. Smith

ROSHOLT ROBERTSON & TUCKER
P. 0. Box 2139

Boise, Idaho 83701-2139
Telephone: (208} 336-0700
4779p/d3/8-5-91

Attorneys for Harvest Farm Co.

BEFORE THE DIRECTOR OF THE IDAHO DEPARTMENT

OF WATER RESOURCES

IN THE MATTER OF

APPLICATION FOR TRANSFER

NO. 3699 BY HARVEST FARM
COMPANY AFFECTING WATER RIGHT
NOS. 02-02280, 02-02368,
02-02422 and 63-03593,

APPLICATION FOR SUBPOENA
TO PRODUCE DOCUMENTS

L

Harvest Farm Co. has filed an application for transfer
of a water right No. 3699. Certain members of the Hat Butte
system, the Hat Butte Select Members, have filed a Motion to
Dismiss the application and have filed a brief in support of
the motion. Included within that brief are a number of
arguments and allegations that relate to the organization and
functioning of the Hat Butte Tenancy-In-Common and the Hat
Butte Mutual Canal Co. The Idaho Department of Water Resources
(IDWR) has requested Harvest Farm Co. respond to the motion.

Harvest Farm Co. has requested until September 13,
1991, to do so. However, the ability to respond to the motion
is dependent upon access to certain documents related to the
issues raised by the Hat Butte Select Members. Harvest Farm
Co., pursuant to IDWR Rule of Practice and Procedure 9,12

requests the IDWR 1issue a subpoena reguiring the Hat Butte

Mutual Canal Co. to produce the following documents and records:
| LHaactaarss

APPLICATION FOR SUBPOENA

TC PRODUCE DOCUMENTS -1- -
61933
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1. Documents and records related to the creation,
organization, development, and operation of the
Hat Butte Mutual Canal Co. and the Hat Butte
Tenancy-In-Common, and the Hat Butte irrigation
system;

2. Documents describing or identifying lands served
by the Hat Butte system;

3. Minutes of all resolutions and board meetings;
4, All correspondence since 1985;

5. Records of delivery of water to all members of
the Hat Butte entities and any other entity or
party;

6. Records related to finances, revenues, and
disbursements of the Hat Butte entities:;

7. Records of any addition or deletion to the Hat
Butte system or the Hat Butte entities; and

8. Records relating to amendment of the Hat Butte
Tenancy-In-Common Adreement or Hat Butte Mutual
Canal Co. Articles, By-Laws, or regulations.

DATED this/S'ﬂ day of August, 1991.

ROSHOLT, ROBERTSON & TUCKER

—— s

By:

ce M. Smith

Wor e e
e e

APPLICATION FOR SUBPOENA 1993
TO PRODUCE DOCUMENTS -2- FEE161
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State of I .ho |
DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

: ;Es J l‘f
i ??"“(7 IL D, ANDRUS
({'f GOVERNOR
HIGGINSON
1715 DIRECTOR
August 16, 1991 AUT 131391

Department of wvater Resourced
Western Rezionsl Ottice

Bruce M. Smith

ROSHOLT ROBERTSON & TUCKER
P.O. Box 2139

Boise, Idaho 83701-2139

Re: In the Matter of Application for Transfer No. 3699
in the Name of Harvest Farm Co.

Dear Mr. Smith:

Enclosed is the signed original of a subpoena requested by you in the above-
referenced proceeding. After consulting with attorney Josephine Beeman, the department
modified the subpoena form to require the requested documents to be made available
at the offices of DAVIS WRIGHT TREMAINE rather than at your office. I trust that
this will be acceptable to you.

Sincerely,

(et ) Rasor
PHILLIP J. RASSIER

Deputy Attorney General
Department of Water Resources

PJR:pr
Enclosure
cc: Josephine P. Beeman, Esq.

Hmlsm%
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BEFORE THE DIRECTOR OF THE IDAHO DEPARTMENT

OF WATER RESOURCES

IN THE MATTER OF

APPLICATION FOR TRANSFER

NO. 3699 BY HARVEST FARM
COMPANY AFFECTING WATER RIGHT
NOS. 02-02280, 02-02368,
02-02422 and 63-03593,

SUBPOENA

THE STATE OF IDAHO SENDS GREETINGS TO:
THE HAT BUTTE MUTUAL CANAL CO.

YOU ARE HEREBY COMMANDED to produce for inspection,

DAvis WAGHT TREMA/NE
review, and copying at the offices of

TOR West Tdako Sdrect, 702
i ; Suite #9%, Boise, Idaho, on the 2lst

to 508 P,
day

of August, 1991, at 9:00 o'clock a.m. the following
documents:
1. Documents and records related to the creation,

organization, development, and operation of the
Hat Butte Mutual cCanal Co. and the Hat Butte
Tenancy-In-Common, and the Hat Butte irrigation
system;

2. Documents describing or identifying lands served
by the Hat Butte system;

3. Minutes of all resolutions and board meetings;

4, All correspondence since 1985;

5. Records of delivery of water to all members of
the Hat Butte entities and any other entity or
party;

6. Records related to finances, revenues,
disbursements of the Hat Butte entities;

and

7. Records of any addition or deletion to the Hat
Butte system or the Hat Butte entities; ?ﬂﬂﬁ N

&8 i, L ihe s o
T TR A Y

SUBPOENA -1-




W 0 =1 & o LW N e

BRREEBDE®ES S & " o b = 5

26
27

4780p

SUBPOENA

8. Records relating to amendment of the Hat Butte
Tenancy-In-Common Agreement or Hat Butte Mutual
Canal Co. Articles, By-Laws, or regulations.

DATED this Céz‘?fday of August, 1991.
By order of the Director.

KEITH HIGGINSON, Director

By: A«Lm

Title

-2~




DAVIS WRIGHT TREMAINE ‘BEG;EEERE?Ei]J

Law Orrices ' AUG1 9 1991
oz WesT Ipano StreeT + Surte 700 - Boise, Ipano 8370z
‘ (208) 138-8200 ? Department of Water Resources
JosepHINE BEEMAN /o "_'/’ ' m
(208) 338-8233

P R L
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August 16, 1991 e iadad ‘-\‘ X \
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R. Keith Higginson, Director

Idaho Department of Water Resources
1301 N. Orchard

Boise, ID 83706-2237

Depgtraent O vaier KesGules
vrewearn begiondl OFfCE

Re:  Application for Subpoena in the Harvest Farm Company Transfer Proceedings
Dear Keith:

We appreciate the courtesy extended by Phil Rassier, Deputy Attorney General for Water
Resources, when he telephoned and faxed to me this morning an Application for Subpoena filed
by Harvest Farm Company. The Subpoena is addressed to the Hat Butte Mutual Canal
Company. I am responding on behalf of the Select Members of the Canal Company.

Putting aside any questions of relevancy of the documents requested, the majority of the
shareholders of the Hat Butte Mutual Canal Company who are also represented by Davis Wright
Tremaine, are interested in an expeditious resolution of the transfer application pending before
Water Resources. The documents are all papers which would be made available to Harvest
Farm Company as a shareholder in the Hat Butte Mutual Canal Company and as a tenant-in-
common in the Hat Butte Tenancy-in-Common. All the requested documents will be made
available for inspection between 9:00 a.m. and 5:00 p.m. on August 21, 1991, at the offices of
Davis Wright Tremaine, 702 West Idaho, Suite 700, Boise, Idaho.

We understand that the Application for Subpoena has been made pursuant to Rule 9, 12
of the Practice and Procedure Rules and Regulations, Idaho Department of Water Resources.
Rule 7, 2 of those same rules and regulations requires that any papers filed by any party must
be served on all parties of record concurrently with the filing with the Director. The
Application for Subpoena does not indicate that we were served, nor have we received any of
these papers in the mail. Many of the requested papers were already filed with Water Resources
and are of public record in Canyon County or the Secretary of State’s office. They were also
served on Harvest Farm Company.

PAE s -
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FEB1 61393

Fax: (208} 338-8299
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RicHLAND, WASHINGTON - SEATTLE, WasHmngTOoN - WastingTon, D.C.
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Davis Wright Tremaine

R. Keith Higginson
August 16, 1991
Page 2

I appreciate again the courtesy extended to the Select Members of the Hat Butte Mutual
Canal Company by the phone call from Phil Rassier.

Sincerely,

DAVIS WRIGHT TREMAINE

ﬁﬂ/m@«,

hine P. Beeman

JPB:md

cc:  Hat Butte Select Membership
John Alsip
John Brandt
Maurice Clements
Barbara Craven
Gary Goulet
Charles Pintler
Jim Rosti
Ita Stam
Donald Tiegs
Elmer Tiegs
Kenneth Tiegs

Bruce M. Smith, Esq. -- Fax and Certified Mail
David R. Tuthill, Jr.

Phillip J. Rassier -- Fax

Harvest Farm Co.

Sherl Chapman

G. Lance Salladay

Steven A. Bradbury

John Busnardo

PR
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August 9, 1991

Depariment ot Watel Resgm’»s
Western Regional Oftice

George Fenn

Harvest Farms

Box 650

Cottage Grove, OR 97424

Dear Mr. Fenn,

I received a letter dated July 25, 1991 from your attorrey,
Bruce Smith, indicating your desire to observe the technique by which
the Hat Butte ditch rider calibrates the meters of the members of the
Hat Butte Canal Company. We are anxious to cooperate with you, and
will meet with you at a mutually convenient time to go over your
request.

Please notify M.L. Clements, home phone 466-1102, office phone
495n2201, mobil phone 33848160, as to when you want to meet and

specifically what you want to observe.
Sincerely, y,

Barbara Craven resident
Hat Butte Mutual Canal Co.
cC:  dmnthd--Puthitl

Josephine Beeman

Bruce Smith

Maurice Clements

Flmer Tiegs

John Alsip

Donald Tiegs

Kenneth Tiegs

John Brandt

Jim Rosti

Charles Pinter

Garrett Goulet

Ita Stam

.....




State ¢ daho

DEPARTMENT OF WATER RESOURCES
Western Region, 2735 Airport Way, Boise, Idaho 83705 - (208) 334-2190

CECIL D. ANDRUS
GOVERNOR

R. KEITH HIGGINSON

August 12, 1991 PIRECTOR

Bruce M. Smith

Rosholt, Robertson, Tolman & Tucker
P.0. Box 2139

Boise, ID 83701-2139

RE: Application for Transfer of Water Rights Nos. 02-2280 et al
in the Name of Harvest Farm Company, Motion to Dismiss
Application

Dear Bruce:

Pursuant to your request dated August 8, 1991, the deadline for
submittal of a reply brief in the above-~referenced matter is hereby
delayed until September 13, 1991.

Sincerely,

TR

David R. Tuthill, Jr., P.E.
Manager, Western Regional Office

cf: Jo Beeman

o
e
Ly
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ROSHOLT, ROBERTSON & TUCKER
Chartered

JOHN A. ROSHOLT B ATTORNEYS AT LAW

— | = T . i Twin Falls Office

. BERTSO \

{.«ME\;;N:?UCKER " XD E@Eu \yi D 1020 MAIN STREET A e
T ‘l

iy SUITE 400 TWIN ﬁ«fu_? 3743%23034906
. JENSE ,

IFERBTZTJ;E;E:OVI:GTUN i FO. BOX 2139 TELEPHONE (208) 7340700

BRUCE M. SMITH 2 ]99] BOISE, IDAHO 837012139 FAX (208) 736-0041

GARY L. QUIGLEY AUG1 TELEPHONE (208) 336-0700

JUSTIN R. SEAMONS FAX (208) 344-6034

JOHN O. FITZGERALD Depertment of Water Resouress

western Regionsl Office

August 8, 1991

David R. Tuthill, Jr.

Manager, Western Regional Office
Department of Water Resources
2735 Airport Way

Boise, Idaho 83705

Re: Application for Transfer of Water Right Nos.
02-2280 et al./Motion to Dismiss Application

Dear Dave:

In your August 1, 1991 letter, you requested a reply
brief from Harvest Farm Co. addressing the Hat Butte motion.
As you know, the Department's Rules of Practice and Procedure
do not provide for such a motion and Harvest Farm Co., had
earlier requested notice from the Department on how it planned
to proceed with this matter, It is Harvest Farm Co.’s intent
to fully address the points raised by the Hat Butte Select
Members. However, the proposed deadline of August 23, 1991,
would be impossible for Harvest Farm Co. to meet. Obviously
from the Select Member's brief, they had access to necessary
documents and a period of time to prepare their materials.
Harvest Farm Co., in order to address the points made by the
Select Members, will have to obtain some documents. Pursuant
to normal procedure, I would expect this to take about two
weeks. 1If procuring the necessary documents is facilitated by
the Hat Butte entities, I would anticipate Harvest Farm Co.
being able to submit a brief by September 13, 1991, This would
add the ¢two weeks necessary to obtain the documents to the
three weeks you have proposed for submitting the brief.
Therefore, Harvest Farm Co. 1is requesting that the proposed
date for submission of its reply be September 13, 1991. Please
let me know if this date is acceptable to you.

Sincerely,

@JJM

B e | .’?"
Bruce M. Smith g-» ToEE
64921

cc: George Fenn FEB}_G\993

Jo Beeman




State of .daho
DEPARTMENT OF WATER RESOURCES
Western Region, 2735 Airport Way, Boise, Idaho 83705 - (208) 334-2190

CECIL D. ANDRUS

GOVERNOR

R KEITH HIGGINSON

DIRECTOR

August 1, 1991

Bruce M. Smith

Rosholt, Robertson, Tolman & Tucker
P.0O. Box 2139

Boise, ID 83701-2139

Josephine P. Beeman

Davis Wright Tremaine

702 West Idaho Street, Suite 700
Boise, ID 83702

RE: Harvest Farm Company Water Use on Allen and Naito Property

Dear Interested Parties:

The purpose of this letter is to provide a summary update regarding
matters before this agency relative to the use of water by Harvest
Farm Company on the Allen and Naito property.

Regarding protested Application for Transfer of Water Rights Nos.
02-02280 et al, we are in receipt of the Moticn to Dismiss Transfer
Application Or In The Alternative, To Stay Proceedings Before Water
Resources dated July 15, 1991 as submitted by Ms. Beeman. Before
responding to this motion the Department will allow the submittal
of a reply brief by the applicant. The deadline for such submittal
is August 23, 1991.

On July 22, I met with Mr. George Fenn who demonstrated to me the
technique for reading the Model FMG1l Omega digital magnetic flow
converter which is connected to the specially made (no model
number) 6 inch FMG magnetic bi-directional flow meter that has been
installed in the pipeline that connects the Allen property with the
Naite property. Enclosed are copies of the information that Mr.
Fenn provided that describe the operation of the meter. The
readings made at the site visit were as follows:

ﬂ*""’”%“ifﬂ

FER
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Page 2
August 1, 1991

Rate of diversion at the Naito well: 900 gpm
Rate of flow from the retention pond on the

Allen property to the Naito property: 42.4 gpm
Use of water on Naito property:

Center pivot sprinkler: about 900 gpm

Handline - 12 heads at about 5 gpm ea about 60 gpm
Use of water on Allen property 0 gpm
Diversion from Hat Butte canal 0 gpm

Totalized amount of water through the
measuring device since installation on
or about July 2, 1991, in terms of net
flow toward the Naito property: 503,000 gal
{1.54 acre-feet)

These data demonstrate a reasonably accurate relationship between
the flow meters and the observed water uses. Also, the totalized
reading 1is reasonable as the regulation pond on the Allen property
has been stated by Mr. Fenn to hold 6 acre-feet. The totalized
amount should not be greater than this value, either positive or
negative, with the exception of a small amount of pond seepage
loss which over time can be used to allow additional water to be
diverted to the Allen property.

Mr. Fenn has locked the box that contains the digital flow meter,
and has chosen to not allow Hat Butte personnel to make readings at
the site. He has stated that Department representatives are
allowed to make readings at the site at any time. Accordingly,
Department  representatives will continue to make spot-check
readings of the measuring device, and will utilize the Department's
poly-sonic measuring device (which was unavailable for the July
22nd visit), to cross-check the flow reading.

This office will continue to advise you of the results of
measurements taken at the subject property. The assistance
provided by Mr. Fenn in reviewing the water delivery and measuring
system is appreciated.

Sincerely,

’Qwﬁrrﬁwr

DaVid R- Tuthillf gif{ T Ly .

Manager, Western Regional Office .0 a0 #?fa

cf: Harvest Farm Company, Young nclosure

FEB1 6 1993
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INTRODUCTION

Magnetic flowmeters are low
pressure drop, volumetric, liquid
flow measuring devices. The low
maintenance design with no moving
parts, high accuracy, linear analog
outputs, insensitivity to specific
gravity, viscosity, pressure and
temperature, and the ability to
measure a wide range of difficult-to-
meter fluids (such as corrosives,
slurries and sludges) differentiate

- this type of metering system from
other flowmetars. Two basic styles of
magnetic flowmeter are currently
available from Omega Engineering:
1) The wafer-style, where the highest
accuracy (up to +0.5% of reading)
measurements are required; and 2)
The insertion style for greater
economy, particuiarty for larger pipe
sizes.

All OMEGA® magnetic flowmeters
employ the state-of-the art DC
pulsed magnetic field system. The
foliowing discussion details the
principle of operation, as well as
the advantages of DC pulsed type
magnetic flowmeters.

PRINCIPLE OF
OPERATION
Faraday’s Law

The operation of a magnetic
flowmeter is based upon Faraday’s
Law, which states that the voltaga
induced across any conductor as

it moves at right angles through a
magnetic field is proportional to the
velocity of that conductor”.

Faraday's Formula:
Eis proportionaito VxBx D

where:

E = The woitage generatedina
conductor

V = The velocity of the conductor
B = The magnetic field strength
D = The length of the conductor

To apply this principie to flow
measurement with a magnetic
flowmeter, it is necessary to first
state that the fivid being measured
must be conductive for the Faraday

principle to apply. -

7R '

INDUCED VOLTAGE
A/ERAGE LIQUID VELOCITY
MAGNETIC FIELD .
STANCE BETWEEN ELECTRODES {PIPE 1.D)

Figure 2: insertion type fiowmster operating principle

As applied to the design of magnetic
flowmeters, Faraday’s Law indicates
that the signal voltage, E, is
dependent on the average liquid
velocity, V, the magnetic field
strength, B, and the iength of the

conductor, D, (which in this instance

is the distance between the
electrodes).

In the case of the wafer-style
magnetic flowmeter, a magnetic fieid
is constructed throughout the entire
cross section of the flow tube, Fig. 1.
If this magnetic field is considered
as the measuring element of the

magnetic flowmeter, it may be

seen that the measuring element is
exposed to the hydraulic conditions
throughout the entire cross section
of the flowmeter, With the insertion-
style flowmeters, the magnetic field
radiates cutward from the inserted
probe, Fig. 2.

MAGMETER SELECTION

The characteristics of the fiuid to be
metered, the liquid flow parameters,
and the environment of the meter




~ are the determining factors in the
+ selection of a particular type of
* flawmeter.

: | Conductivity
"1 Electrical conductivity is simply a
- | way of expressing the ability of a
i liquid to conduct electricity. Just as
"' copper wire is a better conductor
: than tin, some liquids are better
conductors than others. However, of
even greater importance is the fact
* that some liquids have little or no
¢ actrical conductivity such as
hydrocarbons and many non-
aqueous solutions which lack
sufficient conductivity required for
use with magmeters. Conversely,
most aqueous solutions are well
suited to be used with a magmeter.
. (See Fluid Conduectivity Charts on
pages H-19 and H-20. Depending
'. on the individual flowmeter, the
- liquid conductivity must be above

7 ne conductivity of the liquid can
change throughout process
operations without adversely
affecting meter performance, as
long as it is homogeneous and does
not drop below the minimum

- conductivity threshold.

Several factors should be taken into
consideration concerning liquids to
be metered using magnetic
fowmeters. Some of these are:

i. All water does not have the same
conductivity. Water varies greatly
in conductivity due to various
ions present. The conductivity of
the “tap water” in Maine might be
very difterent from “tap water” in

Chicago.

12. Chemical and pharmaceutical

companies often use deionized

or distilied water, or solutions
which are often not conductive
enough for use with magnetic
flowmeters.

. Electrical conductivity isa
function of temperature. However,
the conductivity does not vary in
any “set” pattern for all liquids
with temperature changes.
Therefore, the temperature of the
liquid being considered should

-always be known.

. Elactrical conductivity isa

function of concentration.’

RS T,
bl
PEYl gy

‘4@ minimum requirements specified.

Therefore, the concentration of
the solution should always be
provided. However, avoid what
normally is a logical assumption,
such as: The electrical
conductivity increases with
concentration increases. This is
true up to a point in some
solutions, but then reverses. For
example, the slectrical
conductivity of aqueous solutions
of acetic acid increases with
increase in concentration up to
20%, but then shows a decrease
with increased concentration to
the extent that at some
concentration above 99%, it falls
below the minimum requirement.

Acids/Caustics

The chemical composition of the
liquid slurry to be metered will be a
determining factor in selection of the

flowmeter with the proper design
and construction.

Operating experience is the best
guide to selection of liner and
electrode materials, especially in
industrial applications, because in
many cases, a process liquid or
slurry wili be called by a generic
name, even though it may contain
other substances which affect its
corrosion characteristics.
Commonly available corrosion
guides may also prove helpful in
selecting the proper materials of
construction.

Velocity

The maximum (full scale) liquid
velocity must be within the specified
flow range of the meter for proper
operation. The velocity through the
fiowhead can be controlled by
properly sizing the meter. It isn't
necessary that the flowhead be the
same line size as long as such
sizing does not conflict with other

system design parameters. Although -

the meter will increase hydraulic
head loss when sized smailer than
the line size, because the meter is
both obstructicnless and of short lay

length, the amount of increase in the
‘héad loss is negligible for most -
applications. The ariolint of head -

Y ) ]

loss increasé
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¢an be firthertimitéd .-
by using congertric reducers and >

expanders for the pipe size
transitions. As a rule of thumb,
meters should be sized no smaller
than one-half of the line size.

Because of the wide rangeability of
magnetic flowmeters, it is almost
never necessary to oversize a meter
to hand'e future flow requirements.
Where future fiow requirements are
significantly higher than start-up
flow rates, it is iImperative that the
initial fiows are sufficiently high,
and that the pipeline remains full
under normal flow conditions.

Abrasive Slurries

Mildly abrasive slurries may be
handled by magnetic flowmeters
without problems, provided
consideration is given to the
abrasiveness of the sclids and the
concentration of the solids in the
siurry. The abrasiveness of the
slurry will affect the selection of the
construction materials and the use
of protective orifices. Abrasive
slurries shouid be metered at 6
ft/sec or lower in order to minimize
fiowmeter abrasion damage.
Velocities should not be aliowed to
fall much below 4 ft/sec, since any
solids will tend to settle out. An ideal
slurry installation would have the
meter in a vertical position. This
would assure a uniform distribution
of the solids and avoid having solids
settle in the flow tube during no-flow
conditions.

Consideration shouid also be given
te use of a protective orifice on the
upstream end of the wafer-style
magnetic flowmeter to prevent
excessive erosion of the liner.

This is especially true since the
Tefzel® liner has exceilent chemical
resistance, but poor resistance to
abrasion. In lined or non-conductive

piping systems, the ipstream, '
protective orifi can g0, servéyes
grounding ring. i T T

Sludges and fl’éﬂsb&mg
Liquids ;

Sludges and grease-bearing liquids ' !
“shoiild be operated at higher*'5 ct v
- velocities, about 6 ftsec minimum, @ -
“*in order to réduce the coating 'l
‘tendencies of the material. /=5

Sy @
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Viscosity

Viscosity does not directly affect the
operation of magnetic flowmeters,
but in highly viscous fluids, the size
should be kept as large as possible
to avoid excessive pressure drop
across the meter.

Temperature

Liquid temperature is generally not a
problem providing it is within the
operating limits. The only other
temperature considerations wouid
be in the cases of liguids with jow
conductivities (around 3 micromhos
per centimeter) which are subject to
wide temperature excursions. Since
most liquids exhibit a positive
temperature coefficient of
conductivity, the minimum
conductivity must be determined at
the lower temperature extireme.

ADVANTAGES OF THE
DG PULSE STYLE

From the principles of operation, it
may be seen that the magnetic
flowmeter relies on the voitage
generated by the flow of a
conductive liquid through its
magnetic field to be a direct
indication of the velocity of the liquid
or slurry being metered. The
integrity of this low-level voltage
signal (typically measured in
hundreds of microvoits) must be
preserved so as to maintain the high
accuracy specification of magnetic
flowmeters in industrial
environments. The superiority of the
DC pulse over the traditionai AC
magnetic meters in preserving
signal integrity can be demonstrated
as follows:

Quadrature

Some magnetic flowmeters employ
alternating current to excite the
magnetic field coils which generate
the magnetic field of the flowmeter
(AC magnetic flowmeters). As &
result, the direction of the magnetic
field alternates at line frequency, i.e.,
50 to 60 times per second. If a loop
of conductive wire is located in a
magnetic field, a voltage will be
generated in that loop of wire. From

physics, we can determine that this
voltage is 80° out of phase with
respect to the primary magnetic
field. The magnitude of this error
signal is a function of the number of
turns in the loop, and the change in
magnetic flux per unit time.

In a magnetic flowmeter, the
electrode wires and the path through
the conductive liquid between the
electrodes represent a single turn
loop. The flow-dependent voltage is
in phase with the changing
magnetic field; however, flow-
independent voitage is also
generated, which is 90° out of phase
with the changing magnetic field.

The flow-independent voltage is
therefore an error voltage which is
90° out of phase with the desired
si?nal. This error voitage is often
referred to as quadrature. In order to
minimize the amount of quadrature
generated, the electrode wires must
be arranged so that they are parallel
with the lines of flux of the magnetic
field.

in AC field magmeters, because
the magnetic field alternates
continuously at line frequency,
quadrature is significant. Itis
necessary to employ phase-
sensitive circuitry to detect and
reject quadrature.

It is this circuitry which makes the
AC magnetic meter highly sensitive
to coating on the electrodes. Since
coatings cause a phase shift in the
voltage signal, phase-sensitive
circuitry leads to rejection of the

true voltage flow signal, thus leading
to errors.

Since DC pulse magmeters are not
sensitive to phase shift, and require
no phase sensitive circuitry, coatings
on the electrodes have a very limited
effect on flowmeter performance.

Wiring

In AC magnetic flowmeters, the
signal generated by flow through the
meter is at line frequency. This
makes them susceptible to noise
pickup from any AC lines. Therefore,
complicated wiring systems are
typically required to isolate the AC
flowmeter signal lines from its own
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and any other nearby power lines, in,]
order to preserve signal integrity.
EE

As a comparison, DC pulse ,
magmeters have a pulse frequency
much lower (typically 5 to 10% of AQ" :
line frequency) than AC meters. This - §
iower frequency eliminates noise

pickup from nearby AC lines. This ‘3
allows power and signal lines to be
run in the same conduit, simplifying
wiring. Wiring is further simplified by ?
the use of integral signal s
conditioners to provide voitage and §
current outputs. No separate wiring

to the signal conditioners is required,

Power

By design, AC magnetic flowmeters
typically have high power
requirements, owing to the fact that
the magnaetic field is constantly
being powered. Because of the
pulsed nature of the DC puise
magmeter, power is supplied
intermittently to the magnetic field
coil. This greatly reduces both power
requirements and heating of the l

2

electronic circuitry, thus extending
the life of the instrument.




omplished by manual
diustments which require that the
swmeter be filled with process
uid under a no-flow condition. Any
signal present under full pipse, no-
conditions is considered to be
aerror signal. The AC field
. “magmeter is therefore “nulled” to
* gliminate the impact of thase error
ignals.

the case of the OMEGA FMG-700
d FMG-5300 Series Magmeters,
rautornatic zeroing circuitry has been
‘Cincluded to eliminate the need for
*mz~ual zeroing. When the magnetic
fielc strength is zero between
uises, the voltage output from the
actrodes is measured. if any
voitage is measured during this
period, it is considered as
extraneous noise in the system, and
subtracted from the signal voltage
- generated when the magnetic field
is on. This feature insures high
ccuracy, even in electricalfy noisy
- industrial environments.

Wiin the FMG-100 Series
“Magmeters, this automatic zeroing
=¥ circuitry has been omitted for

& maximum economy, and field
... Zeroing is required. However, in low
% noise environments, this has not

« been a problem.

. Instaflation

- OMEGA® magnetic flowmeters
7 have been designed for easy
3 in-allation. The FMG-700 Series
4 Ma%meters are ideaf substitutes for
", the flanged spoof type meter, which
< are heavier and significantly more
s expensive. The thin wafer-style of
+the FMG-700 Series allows them to
:be slipped between standard
1 Manges, without the need to cut
jaway pipe to make room for the
= Meter. Furthermore, the low weight
ﬁ_of the meter means that in many
+ cases, no additional pipe supports
£ arz required after meter installation,
Recommended piping
configurations include the
.installation of by-pass piping, clean-
out tee and isolation valves around

the flowmeter, Fig. 3 and Fig. 4.

With the insertion-style magmeters,
even greater reductions in weight
and cost have been achieved.
Installation is accomplished by
threading the piping system into the
tee fitting supplied with the meter, or
by drilling a tap into the line to accept
the fitting purchased with the meter.

Prior to installation of the meter, the
foliowing recommendations and
items of general information should
be considered.

First, before instaliing a magmeter, it
is important to consider location.
Stray electromagnetic or
electrostatic fields of high intensity
may cause disturbance in normal
aperation. For this reason, it is
desirabie to locate the meter away
from large electric motors,
transformers, communications
equipment, etc., whenever possible.

Second, for properfaccurate
operation, itis n that the
flowmeter be installed so that the

pipe will be full of the process liguid

under all operating conditions,
When the meter is only parti"a)l‘%s
filled, even though the elect

are coverad, an inaccurate
measurement will result.

Third, for magnetic flowmeters,
grounding is required to eliminate

H-6

Figure 4: Horizontal instaliation of inine metar

stray current and voltage which may
be transmitted through the piping
system, through the process liquid,
or induced by electromagnetic fields
in the same area as the magmeter.
This grounding is achieved by
connecting the piping system and
the r to a proper earth
ground system. Unfortunately, this is
not always properly accomplished,
resulting in unsatisfactory meter
performance. In conductive piping
systems, the “third wire” safety
ground to the power supply and a
cogdgctive patlg| between the meter
and the piping flanges is typi all
that is re%ﬂlregd in 3onm%m or
lined piping systems, a protective
grounding orifice must be supplied
to provide access to the potential of
the liguid being meterad. Dedicated
or sophicated grounding S
are not normally required. iled
information concerning proper
flowmeter grounding is provided
with the owner’s manual provided
with each flowmeter, .

Finally, the position of the flowtube

in reiation :lo other devices in the
system is also important in assuring -
system accuracy. Any tees, elbows,

of f dist_urbanoes.ﬂ ;‘
161903
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Model FMG-11

DATA ITEM INDICATOR g . | RIS L TN .
LEDs indicate the selectedziatas e e e et e ity
the main data dispiciis ' T -

RATE
RATE

TOTAL FLow.--’é ATE
H ALARM v
L ALARM '
DAMPING | SEC

ALARM CODE

AUX
ITEM NO.

\.

SHIFT» INCR& DATA

i

INHIBIT

DATA SETTING SWITCHES

: Data setting switches located in the

ALARM SIGNALS lower area of the converter panel DUAL DATA DISPLAYS

. Contact signals can be output when ~ Provide simple operation with The bar graph display indicates the

. alarm setpoin‘s are exceeded, or numerous functions. flow rate; the 6-digit LED indicator

When the self-diagnostic function of dnsplays the totallzed flow orflow
Ethe FMG-11 detects any failure, or an L T :

Mmpty plpe condltion SRR,




. 'FMG-80 Senes

gkt o

ModelNo* | Price | Pipe Size | Min. Range (GPM) |Max. Range (GPM)
110in
2.5mm
5/32in
4mm 0. 060
1/4in 0-
6mm 0. 136
1/2in
15mm - ) 0—.84 28.00
1in 0-
25mm 77.93
1-1/2in 0- 0-
40 mm 199.01
FMG-80 SERIES
el mmmm
FLOWMETER
100 mm 37.0 1246.0

*For units up to 16", Consult Sales. &
To order units with Hasteiloy C electrodes, add suffix -C to model no., and add $558 to price
g E 3. Order FMG-80 Series magnetlc for line sizes up 1o Y in. Add $678 for 1 In. through 2 in. models. Add $822 for 3 in. and 4 in.
s flowmeter for correct pipe size line size models.

= (see ordering chart)
. Order Model FMG-11 magn etic FLOW CONVEHTER.AND%ACCES‘SOFIIES
. fiow converter and display, $2364
iy & H-11
283 E)rder odel FMG-C1, 30 ft
T, interconnecting cable $60
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File No. l‘/ﬁ(rég‘f" Efq Y

STATE OF IDAHO A//n-/ Aats F/of.gnl;

Department of Water Resources

FIELD INSPECTION REPORT

Date: ?& {n&\dq) Time: T €0 Photos: Yes Y. No

Inspection involves: Water Rights Dam Safety Wet| Construction or Drilier
Waste Wel Stream Channel Alteration A Water Distribution
Other

Reason for Inspection: Teta Collechon

Streawm nome:

Stream characteristics:

Stroam width: Dapth: Gradient: Q: l::::
Location: 1/4 1/4, Sec. _ , Twp. » Rge. » County
Landmark:
Person(s} contacted: C;e.,:JL‘ Fean
Dam name: Spitlingt _ No __ Yes Q
Outlet open:  No  Yes Q Spillway open: _ Yes _ Fibrd _ Gate open
Freeboard: Spillway __  Crest Res, stage: __ Rising __ Falling Rate

Area characteristics:

Weather conditions: 5....,,“ of AV rn
JI

Describe activity/conditions inspected:

Are all requirements being met? Yes _
If not, check type violated: Statutory Rules & Regs Permit

Describe impact on others:

Describe alternatives:

TRV

VRN 3
o FEB-1 61993
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DAVIS WRIGHT TREMAINE

702 WeST Ipano STReeT + SUITE 700 - Boist, Ipano 83702
(z08) 338-8200

JosepHINE BEEMAN

(208) 338-82133 July 17, 1991

David R. Tuthill, Jr., P.E.

Manager, Western Regional Office
Idaho Department of Water Resources
2735 Airport Way

Boise, ID 83705

Re: Bidirectional Meter Installed by Harvest Farm Company on the Allen Property
Dear Dave:

Thursday, July 11, 1991, you and I discussed on the telephone your visit of June 28,
1991, to the Harvest Farm Company property where a bidirectional meter was being installed
by an electrician. George Fenn, general manager for Harvest Farm Company, accompanied
you. The meter is located on the Allen property near a power box, both a few feet from the
road.

Although you had not seen the meter in operation, you expected to do so either the day
of our telephone conversation, or Friday, July 12, 1991.

The meter has a digital readout, the printed form of which is locked in the power box.
Harvest Farm has a key, and I understand that Water Resources will also be given a key to the
power box. Apparently, the meter was a size not in the catalog and had to be specially built.
This may account for the delay in its installation. I know that the other Hat Butte tenants-in-
common and shareholders would appreciate additional information about this meter and, by copy
of this letter to Bruce Smith, I am requesting a copy of the manufacturer’s brochure,
specifications and warranties. This may help address concerns about whether the meter is
tamper-proof. If the meter is accessible through a removable encasement or is otherwise
vulnerable to manipulation of its electrical wires, the reliability of the digital readout is put at
risk.

ﬁ%‘{‘g 5@;‘1(

FEB1 6 1993

Fax: (208) 138-82g9 R
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Davis Wright Tremaine

David R. Tuthill, Jr., P.E.
July 17, 1991
Page 2

I appreciate knowing that Water Resources can calibrate the digital readout with an
analog meter, if necessary. The new bidirectional meter monitors the water going into the
holding pond from the Naito well and the water coming from the holding pond to the Naito
sprinkler system.

As you observed on Friday, June 28, the Naito well can pump directly onto the Naito
land, by the use of fewer handlines on the Naito sprinkler system. Apparently, the holding pond
allows for fuller use of the sprinkler system on the Naito land, as well as use of the Naito
sprinkler system at times when the Naito well is not pumping. A comparison of your
measurements of the Hat Butte and Naito well meters from your visits on April 1 and June 28,
1991, will give all of us more information.

The Allen property is growing alfalfa seed, and was not being irrigated at the time of
your visit on June 28.

The Hat Butte ditch rider is available to monitor and read the new bidirectional meter.
As is done throughout the Hat Butte system, the ditch rider not only reads the meters, but also
performs physical measurements of the water as a check on each of the meters in the system.

These concerns that the Harvest Farm meter be tamper-proof and accessible to the Hat
Butte ditch rider address two continuing problems with the Harvest Farm Company operation
on the Allen and Naito properties. First, there is no approved transfer for the conjunctive use
of surface and groundwater in the sprinkler system which serves both properties. Second, the
use of Snake River water delivered through the Hat Butte system on the Naito property violates
the tenancy-in-common agreement and the operational rules of the Hat Butte Mutual Canal
Company.

Although this second concern is an internal corporate affair, it has legal significance for
the transfer proceedings before Water Resources. The Hat Butte Mutual Canal Company has

not consented to the transfer application of Harvest Farm Company. This lack of consent, which
operates as a bar to the issuance of a transfer, has been addressed by a motion to dismiss

recently filed with you.
Mgy
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Davis Wright Tremaine

David R. Tuthill, Jr., P.E
July 17, 1991
Page 3

I look forward to hearing what additional information is available from your most recent
visit to the Allen and Naito properties.

Sincerely,

DAVIS WRIGHT TREMAINE

ph1ne P. Beeman
JPB:md

cc: Hat Butte Select Members:
J. Alsip
J. Brandt
M. Clements
B. Craven
G. Goulet
C. Pintler
J. Rosti
1. Stam
D. Tiegs
E. Tiegs
K. Tiegs

Harvest Farm Co.

Bruce Smith - Certified Mail
Sherl Chapman

G. Lance Salladay

Steven A. Bradbury

John Busnardo




DAVIS WRIGHT TREMAINE ~ +f & S84y
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(zo8) 338-8z00
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JosepHINE BEEMAN A
(208) 338-8233 July 16, 1991
David R. Tuthill, g., P.E. HAND-DELIVERY

Manager, Western Regional Office
Idaho Department of Water Resources,
2735 Airport Way
Boise, ID 83705
Re: Transfer Application 3699 Filed by Harvest Farm Company
Dear Dave:

Enclosed for filing with the Idaho Department of Water Resources are an original and
one legible copy of:

1. Idaho Code § 42-108 Motion to Dismiss Transfer Application or in the
Alternative, to Stay Proceedings Before Water Resources;

2. Affidavit of Maurice L. Clements with attached Exhibits 1 through 6; and

3. Certificate of Service.

Sincerely,
DAVIS WRIGHT TREMAINE
hme P. Beeman
JPB:md
Enclosures
cc: Hat Butte Select Members:
J. Alsip
J. Brandt primmap
M. Clements ; R g y rg

FEB 1 6 1993

Fax: (208) 338-8299
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Davis Wright Tremaine

David R. Tuthill, Jr., P.E.
July 16, 1991
Page 2

B. Craven
G. Goulet
C. Pintler
J. Rosti
1. Stam
D. Tiegs
E. Tiegs
K. Tiegs

Harvest Farm Co. (w/encls.)

Bruce Smith (w/encls.) -- Certified Mail
Sherl Chapman (w/encls.)

G. Lance Salladay (w/encls.)

Steven A. Bradbury (w/encls.)

John Busnardo (w/encls.)

PR
-1, 1993
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Josephine P. Beeman

DAVIS WRIGHT TREMAINE

702 West Idaho Street, Suite 700
Boise, ID 83702

Telephone: (208) 338-8200

Attorneys for Select Members of the
Hat Butte Tenancy-In-Common and the
Hat Butte Mutual Canal Company

BEFORE THE DIRECTOR OF THE IDAHO DEPARTMENT

OF WATER RESOURCES

IN THE MATTER OF

APPLICATION FOR TRANSFER

NO. 3699 BY HARVEST FARM
COMPANY AFFECTING WATER RIGHT
NOS. 02-02280, 02-02368,
02-02422 and 63-03593.

IDAHO CODE § 42-108
MOTION TO DISMISS
TRANSFER APPLICATION
OR IN THE ALTERNATIVE,
TO STAY PROCEEDINGS
BEFORE WATER RESOURCES

Vet Mt St Vot St S Vmgat? "t

The Select Members of the Hat Butte Tenancy-In-Common and the
Hat Butte Mutual Canal Company (Hat Butte Select Members), regquest
an order dismissing Transfer Application 3699 of Harvest Farm
Company .

This Motion is filed pursuant to Idaho Code §§ 42-108 (1990)
and 42-222 (1990), which require the consent of the Hat Butte
Mutual Canal Company before the Harvest Farm Company transfer can
be granted. The Hat Butte Mutual Canal Company has not consented
to the requested transfer. In the alternative, the Hat Butte
Select Members request an order staying the transfer proceedings
before Water Resources, due to the lack of coEggﬂgkfrom the Hat

by ’“_,{«5" r
Butte Mutual Canal Company. T e é F’hi
. _
£81 6 199

MOTION TO DISMISS - PAGE 1
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The facts in this Motion are based upon matters of record in
the Harvest Farm Company transfer file, as well as the accompanying
Affidavit of Maurice L. Clements, Secretary of the Hat Butte Mutual
Canal Company Board of Directors.

The Hat Butte Tenancy-in-Common and the Hat Butte Mutual Canal
Company together enable the delivery of several water rights from
a point of diversion on the Snake River through a high 1lift canal
system to places of use described in those water rights. The land
served by the delivery system is located in Canyon County, Idaho,
south of the Town of Nampa. Without the delivery system, the water
rights could not be used. The delivery system is owned by the
Tenancy-in-Common.

The Hat Butte Tenancy-in-Common arises from a 1963 Tenancy-in-
Common Agreement and a 1988 amendment to Tenancy-in-Common
Agreement both filed of record in Canyon County, Idaho. The 1963
Agreement and the 1988 Amendment 1list the lands served by the
Tenancy-in-Common. The initial costs of the system and the costs
of repair, replacement, or restoration of the entire water system
are secured by the described lands. (See Affidavit of Maurice L.
Clements, Exhibits 5 and 6.)

The operation and maintenance of the delivery system is under
the control of the Hat Butte Mutual Canal Company, an Idaho
corporation in good standing. The tenants-in-common are also the
shareholders of the canal company. The tenants-in-common and the

members of the Hat Butte Mutual Canal Company are:

g2 ..
?"‘,u..' .
S

IR, &
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TE 3§?
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John F. Alsip, III

James and Martha Rosti

Pintler & Son

Donald E. Tiegs

Kenneth Tiegs

Margrieta M. Stam

Brandt Farm Management Service

Maurice Clements

Tiegs Farms, Inc.

Barbara L. Craven

Sky View Farms, Inc.

Harvest Farm Company
The Hat Butte Select Members include every member of the Hat Butte
Tenancy-in-Common and the Hat Butte Mutual Canal Company, except
for Harvest Farm Company.

Harvest Farm Company became a tenant-in-common and a
shareholder in the Hat Butte Mutual Canal Company when it purchased
the Allen place. The Allen place is land described in the Tenancy-
in-Common; it has water rights from the Snake River delivered by
the Hat Butte Mutual Canal Company Co. through the Tenancy-in-
Common.

Harvest Farm Company also owns the Naito place which is
adjacent to the Allen place. The Naito place has groundwater
rights for irrigation, but has no surface water rights for
irrigation. The Naito property is not part of the Tenancy-in-
Common or the Hat Butte Mutual Canal Company.

The Transfer Application filed April 3, 1990, by Bing/Frost
Ranch, Harvest Farm Company’s predecessor, seeks to co-mingle
groundwater from the Naito property (in S.31, TiN, R2W), with
surface water from the Allen property (in S.36, T1iN, R3W). The co-
mingled water is to be used on both properties. 1In addition, the

Harvest Farm Company proposal of February 11 indicates.tnaprsome of

the year, only groundwater would be used on both propertiééj éﬂﬁ}?
T

SUE I a+
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some of the year only the Snake River water would be used on both
properties.
The applicable water rights for the Allen and Naito properties

are displayed in the Transfer Application:

02-02280 For the Allen property, delivered
02-02368 through the Hat Butte Canal from

02-02422 the Snake River

63-03593 For the Naito property delivered

through the pumping of groundwater.

The transfer application seeks to change the point of
diversion, add diversion points and add an additional source of
water. This would allow for the co-mingling of the two water
sources and then distribution through a sprinkler system serving
both properties. The two properties did not have a common
irrigation system before a new sprinkler system was installed by
Harvest Farm Company.

The Hat Butte Canal, referred to as the point of diversion for
the Snake River water rights appurtenant to the Allen property, is
the distribution system owned by the Hat Butte Tenancy-in-Common
and operated by the Hat Butte Mutual Canal Company.

The Hat Butte Mutual Canal Company has not consented to the
transfer application. Protests to the transfer application were
filed by the following tenants-in-common and shareholders of the
Hat Butte Canal Company:

1. Jim and Martha Rosti (R Lazy R Farms)

2. Garrett W. Goulet (Sky View Farms)

3. Barbara L. Craven (BMK Inc.)

4. Tiegs Farms, Inc.
5. Maurice Clements, Dry Lake Farms, Inc. & qiémegp§ Farms,

Inc. . oL
6. John H. Brandt TS e
7. Margrieta M. Stamm ’ ,iﬁ?

_ Fep 7
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8.
9.
10.
11.

Donald E. Tiegs

Kenneth Tiegs

John F. Alsip, III

Pintler & Son (Charles Pintler)

The protests were based upon the following grounds:

1.

MOTION TO DISMISS - PAGE 5

The rules and by-laws of the Hat Butte Mutual Canal
Company provide that operation and maintenance charges
will be based 75% on power used and 25% on ownership.
Conjunctive use of the water under the proposed change
will allow Section 31 (Naito property) to be irrigated
without sharing in the operation and maintenance costs
paid by the other shareholders of the Hat Butte Mutual
Canal Company.

The Naito land is not within the Tenancy-in-Common. This
viclates the Tenancy-in-Common Agreement of the Hat Butte
Mutual Canal Company. The Tenancy-in-Common Agreement
specifies the described property on which the water
delivered is to be used. The water is Snake River water
already licensed by the State of Idaho. The Naito
property in BSection 31, TIN, R2W, is not within the
tenancy-in-common and does not have a water right from
the Snake River.

The Hat Butte Canal System is at total capacity now. Any
additional usage will shorten the life of the equipment
(penstocks, pumps and pipelines). The result would be a
less efficient system with higher energy costs per acre-
foot of water delivered. The system cannot provide more
water, without major rebuilding, which isgggfﬁgnacpﬁgal.
FEBI{?E@&




4. The proposed change would establish a precedent for
delivery of Snake River water to land which did not pay
for construction costs involved in the original building
of the Hat Butte Mutual Canal Company System. (Land on
both sides of the Hat Butte Tenancy-in-Common is short of
water.)

5. Harvest Farm Company has insisted on earlier and/or later
delivery of water which will increase cost of operation
of the system because of earlier and/or later maintenance
of the system under potentially adverse weather
conditions. This puts greater pressure on a system which
is already at physical capacity.

6. Together, these problems will impose an economic hardship
to the other shareholders of the Hat Butte Mutual Canal
Company. (Harvest Farm Company holds 500 shares of the
4,545 shares of the Hat Butte Mutual Canal Company. The
protestants account for the other 4,045 shares of the Hat
Butte Mutual Canal Company stock.)

The protests are consistent with the terms of the Tenancy-in-
Common and the by-laws, regulations and formulae of the Hat Butte
Mutual Canal Company. (See exhibits 2, 5 and 6 attached to
Affidavit of Maurice L. Clements.)

The protests explain that the proposed transfer threatens the
purposes for which the Tenancy-in-Common and the Hat Butte Mutual
Canal Company were formed. The transfer is not in the best
interests of much more than a majority of stockholders. The

ool
transfer would damage a delivery system which is alféadﬁ‘ﬁpggating

Fin ’ é@f:g

-
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at its physical limits. Idaho Code § 42-108 requires corporate

consent in order to prevent this kind of probilen.

SF APPLICATTION OF HARVEST FARM COMPANY

CANNOT BE GRANTED BECAUSE THE HAT BUTTE MUTUAL CANAL COMPANY
HAS NOT CONSENT TO THE SFER

The right to the use of the diversion works and canal system
which deliver Snake River water to the Allen property under water
rights 02-02280, 02-02368, and 02-02422 is represented by shares of
stock in the Hat Butte Mutual Canal Company. Those shares are held
by Harvest Farm Company, a shareholder in the Hat Butte Mutual
Canal Company. The Hat Butte Mutuwal Canal Company has not
consented to the requested transfer of these water rights.

Idaho Code § 42-108 (1990) states:

(I]f the right to the use of such water, or
the use of the diversion works or irrigation
system is represented by shares of stock in a
corporation or if such works or system is
owned and/or managed by an irrigation
district, no change in the point of diversion,
place of use, period of use, or nature of use
of such water shall be made or allowed without

the consent of such corporation or irrigation
district.

In other words, the changes proposed by the transfer can neither be
made nor allowed without the consent of the Hat Butte Mutual Canal
Company. The pre-emptive nature of this consent is underscored by
language in the companion statute, Idaho Code § 42-222 (1990).
Upon receipt of a transfer application:

It shall be the duty of the director of the
department of water resources to examine same,
obtain any consent required by Sectijon 42-108,
Idaho Code, and if otherwise proper to provide
notice of the proposed change.... (emphasis
added)

ey,

Idaho Code § 42-222. E T
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The statute states affirmatively that the director of Water
Resources has a duty to obtain any consent required by Idaho Code
§ 42-108. This is consistent with the language of § 42-108 which
does not allow a transfer without the consent of the corporation
whose stock represents the right to use the affected diversion
works or irrigation system. The Hat Butte Mutual Canal Company
controls both the diversion works and the irrigation system. It
may be that § 42-222 precludes advertisement of the transfer if the
consent is not first obtained; but that is not an issue here.

The legislative history of Idaho Code § 42-108 further
strengthens the position of the Hat Butte Select Members. At one
time, the statute allowed a member of a corporation to expand
irrigation usage from the corporate delivery system to additional
land without corporate consent. That exception was repealed in
1981. 1981 Idaho Sess. Laws 253. Land which may be irrigated
through the same diversion works or irrigation system is subject to
the consent requirement.

The corporate consent requirement of Idaho Code § 42-108 has
also been examined and upheld by the 1Idaho Supreme Court.
Application of Johnston. Johnston v. Pleasant Valley Irr, Co.,
Ltd., 69 Idaho 139, 204 P.2d 434 (1949). Absent a statute to the
contrary, due process does not require a hearing by the corporation
which withholds its consent for a transfer application. Id. at
144, 204 P.2d at 437. Further, if an unlimited right to change
could be exercised by any of the shareholders, this would "tend to
disrupt the unity of the corporation and to impair the very purpose

for which the same was formed." JId. at 145, 204 P.fdaat_QSS. In

Application of Johnston, the change sought was to a pofngéwa‘f?!
)
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diversion and place of use outside the irrigation system of the
affected corporation. This is the concern expressed by the
protests of the Hat Butte Select Members. The Hat Butte Mutual
Canal Co. must balance the costs of a capital and energy intensive
delivery system with the economic benefits of irrigation made
possible by the delivery system. The physical delivery system can
only handle the existing acres within the Tenancy-in-Common. The
‘additional use proposed by Harvest Farm Company would increase
physical strain while decreasing efficiency. This works an
economic hardship on all of the other shareholders.

Water Resources has indicated that it may need to decide in
each case whether the withholding of consent by a corporation under
§ 42-108 is reasonable. The reported decisions under this statute
generally determine:

1. Was the statute in effect at the time the transfer

application was made? (Application of Boyer, 73 Idaho
152, 158, 248 P.2d 540. 543 (1952).)
2. Was the applicant a shareholder within the corporation?
(Id. at 157, 248 P.2d at 542.)
3. wWas there consent from the corporation? (Application of
Johnston, 69 Idaho at 146, 204 P.2d at 438.)
Reasonableness is not an issue in the reported decisions.

Even if reasonableness were an issue, the reasonableness of
withheld consent is examined, if at all, by reference to corporate
law. Deference is given to the corporation’s right to handle its
affairs and to deal with its stockholders. Application of

Johnston, 69 Idaho at 144, 204 P.2d at 437. It is nqﬁwppreasonable

= m i

F PR ¥
for a corporation to protect itself and its canal system Eyuéqéﬁﬁ@?
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"intended to serve the best interests of the majority of the
stockholders." Gasser v. Garden Water Company, 81 Idaho 421, 427,
346 P.2d 592, 595 (1959). The corporation is under no obligation
to serve the interests of a minority shareholder to the detriment
of all other shareholders.

The Hat Butte Select Members have based their protests on the
documents which forﬁed the Hat Butte delivery system in 1963 and
the documents which provide for the operation and maintenance of
that system. 4045 shares of the 4545 total shares of stock are
held by individuals who abide by these documents. If a change to
those documents is sought by Harvest Farm Company, recourse lies
with the corporation or the tenancy-in-common. Water Resources
becomes an appropriate forum after corporate consent is obtained.

Without the corporate consent required by Idaho Code §§ 42-108
and 42~222, no further inquiry on the transfer application is
required of Water Resources. The pending transfer application by
Harvest Farm Company is required by statute to be dismissed. 1In
the alternative, a stay should be entered on the Harvest Farm
Company transfer proceedings.

RESPECTFULLY SUBMITTED this /5; day of July, 1991.

DAVIS WRIGHT TREMAINE

By %&W 4 Lteyan

C:;/ Josephine P. Beeman

Attorney for the
Hat Butte Select Members

John Alsip Jim Rosti
John Brandt Ita Stam
Maurice Clements Donald Tiegs
Barbara Craven -. ,”.Elmer Tiegs
Gary Goulet o R nég)! "D?egs
Charles Pintler' °

MOTION TO DISMISS - PAGE 10 FEB 1 6 1993




Josephine P. Beeman

DAVIS WRIGHT TREMAINE

702 West Idaho Street, Suite 700
Boise, ID 83702

Telephone: (208) 338-8200

Attorneys for Select Members of the
Hat Butte Tenancy-In-Common and the
Hat Butte Mutual Canal Company

BEFORE THE DIRECTOR OF THE IDAHO DEPARTMENT

OF WATER RESOURCES

IN THE MATTER OF

APPLICATION FOR TRANSFER

NO. 3699 BY HARVEST FARM
COMPANY AFFECTING WATER RIGHT
NOS. 02-02280, 02-02368,
02-02422 and 63-03593.

AFFIDAVIT OF
MAURICE L. CLEMENTS

STATE OF IDAHO
8s.

Tt Vo St

COUNTY OF ADA

I, Maurice L. Clements, state that the following information
is within my personal knowledge as Secretary of the Hat Butte
Mutual Canal Company Board of Directors, as a shareholder in the
Hat Butte Mutual Canal Company since 1963, and as a tenant-in-
common since 1963 in the delivery system operated and maintained by
the Hat Butte Mutual Canal Company.

1. . The Hat Butte Mutual Canal Company is an Idaho
corporation in good standing. A copy of the corporate charter and
current certification by the Secretary of State are attached as

Exhibit 1 to this Affidavit. Copies of the bylaws, rggg%qtions and

“ Y
3 [ S e
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formulae of the Hat Butte Mutual Canal Company are attached as
Exhibit 2.

2. The issuance of stock in the Hat Butte Mutual Canal
Company is in the form of shares. An example of those shares is
attached as Exhibit 3. The stubs from the shares currently issued
to Bing/Frost (now Harvest Farm Company) and all the other
shareholders are attached as Exhibit 4.

3. The members of the Hat Butte Mutual Canal Company and

their respective shares are:

Bing Frost Ranch (now Harvest Farm Co.) - 500 shares
Dry Lake Farms, Inc. (Maurice Clements) - 74C shares
R Lazy R Farms (James & Martha Rosti) - 400 shares
John Alsip III - 500 shares
BMK, Inc. (Barbara Craven) - 610 shares
Kenneth & Phyllis Tiegs - 100 shares
John H. Brandt - 200 shares
Tiegs Farms, Inc. (Elmer Tiegs) - 125 shares
Elmer Tiegs - 175 shares
Donald Tiegs & Sons - 125 shares
Sky View Farms, Inc. (Gary Goulet) - 500 shares
Margrieta M. Stam & Estate of Herke Stam - 330 shares
George & Marybelle Pintler (Charles Pintler,

Pintler & Son) - 240 shares

Names in parenthesis indicate the individuals who act on
behalf of certain shareholders

4. The Hat Butte Mutual Canal Company maintains, manages,
operates and controls an irrigation system in Canyon County, Idaho,
to furnish domestic, stock and irrigation water from the Snake
River to shareholders of the Mutual Canal Company. Each
shareholder has water rights from the Snake River issued by the
Idaho Department of Water Resources for the land served by the
delivery system. The irrigation system is ogned by a Tenancy-in-
Common, which is also known as the Hat Butte Tenancg?in;ﬁommon.

AFFIDAVIT - PAGE 2
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The 1963 Tenancy-in-Common Agreement and the 1988 Amendment to

Tenancy-in-Common Agreement are attached as Exhibits 5 and 6.

Both

documents are also filed of record in Canyon County, Idaho.

5. The members of the Hat Butte Tenancy-in-Common are:

Bing Frost Ranch (now Harvest Farm Co.)
(Maurice Clements)
R Lazy R Farms (James & Martha Rosti)

Dry Lake Farms, Inc.
John Alsip III
BMK, Inc.

John H. Brandt
Tiegs Farms, Inc.
Elmer Tiegs
Donald Tiegs & Sons
Sky View Farms, Inc.

6. The Hat Butte Mutual Canal Company has

scheduled meetings every year.

were:

January 21, 1991

February 11, 1991

March 8, 1991
May 31, 1991

June 18, 1991

AFFIDAVIT - PAGE 3

(Barbara Craven)
Kenneth & Phyllis Tiegs

(Elmer Tiegs)

(Gary Goulet)
Margrieta M. Stam & Estate of Herke Stam
George & Marybelle Pintler (Charles Pintler, Pintler & Son)

regularly

Its meetings to date during 1991

Annual meeting (Tenancy-in-Common,

Hat Butte Mutual Canal Co. and Hat
Butte Mutual <Canal Co. Board of
Directors).
Hat Butte Mutual Canal Co. (a
special meeting held for the
presentation of a proposal by
Harvest Farm Co.).
Hat Butte Mutual Canal Co. Board of
Directors
Hat Butte Mutual Canal Co. Board of
Directors
Hat Butte Mutual Canal Co. Board of
Directors

& . > .-
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7. The records of the Hat Butte Mutual Canal Company during
1991 and 1990 show no consent has been given to the pending
transfer application by Harvest Farm Company.

DATED this /J'T{;y of July, 1991.

2 nien L,
Maurice L. Clements, Secretary

Hat Butte Mutual Canal Company
Board of Directors

, _#4
SUBSCRIBED AND SWORN TO before me this /S~ = day of July,

1991.

[SEAL]

My Commission expires: j/é/é<’

FEB 161993
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OF

HAT BUTTE MUTUAL CANAL COMPANY
I, PETE T. CENARRUSA, Secretary of State of the State of Idaho, hereby certify

that I am the custodian of the corporation records of this State.
I FURTHER CERTIFY That the records of this office show that the above-named

corporation was incorporated under the laws of Idaho and was issued a

certificate of incorporation inldahoon January 253, 1963
I FURTHER CERTIFY That the corporation’s authority to do business has not been

forfeited.

Dated juy1y 5, 1991

SECRETARY OF STATE

e e e e T
T S e e TR
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CERTIFICATE OF INCORPORATION

I, ARNOLD WILLIAMS, Secretary of State of the State of Idaho, and legal custodian of
the corporation records of the State of Idaho do hereby certify that the original of the articles

of incorporation of

HAT BUTTE MUTUAL CANAL COMPANY

was filed in the office of the Secretary of State on the Twenty-fifth
of January, A.D. One Thousand Nine Hundred Bixty-three
duly recorded on Film No. 122 of Record of Domestic Corporations, of the State of Idaho,
& 10-804
and that the =aid articles contain the statement of facts required by Section 30-103{ Idaho Code.
I FURTHER CERTIFY, That the persons executing the articles and their associates and

successors are hereby constituted a corporaticn, by the name hereinbefore stated, for

perpetusl extstence from the date hereof, with its registered office in this State located at

Ramps in the CDUI‘Il)" of Canyon

IN TESTIMONY WHEREQF, 1 have hereunte
set my hand and affixed the Great Seal of the
State. Done at Boise City, the Capital of Idaho,

this  25th day of Janvary
AD, 1963




ailici.zn UF INCCArumaa sy
OF
HAT BUTTE MUTUAL CANAL COMPANY

KNOW ALL MEN BY THESE PRESENTS, That we, the undersigned
Elmer .. Tiegs, Maurice L. Clements and C. _lwood “hite, each be-~
ing a natural person of full age, and a citizen of the United
States of America, have voluntarily and do hereby associate our-
selves together for the :uriose of rorming a corporation under
the iaws of the 3tate of idaho, and we do herecby certify, declare
and adopt the following articles of incorporation:

I.

The name of this corporation shall be HaT BUITE MUTUAL
CaNaL COMRARY. .,

II.

The period of existence and curation of the life of this
co;poration shall be jerpetual,

I1I.

The location and post office address of the registered
office of this corporation shail be doute 1, Nampa, Canyon
County, Idaho.

IV,

The nature of ihe business and the objects and purposes of
this corporation shall be as follows:

To construct, or otherwise acquire, maintain, manage, operate
and control an irrigation system (o {urnish domestic, stock and
irrieation water tnerefrom to the shareholders of the corpora-
tion, exclusively, on lands situate in Canyon County, Idaho; and

to do any act or thing necessary or convenient connected there-

. 3

v

with for £h?mnu£p05§s herein set forth or ancillary or related

5
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' 2. .
thereto; to ac¢uire, own, rent, lease, mortgage, and dispose of
all xinds of rec:l and personal jroperty; and to enter into, make
and perform and carry out contracts of every sort and kind with
any person, <irm, association or corporation, municipality, body
zolitic, coun:ry, territory, aistrict, state and governmeat.

To establish rules and rezulations for the use and distri-
bution of water from the irrigation system atoreszid; and to levy
and collect for its iurposes tolls and assessments from its
snareholders.

i he foregoing jprovisions shall be construed as objects,
purnoses and powers; and it is hereby expressly provided that any
cnuperation of s .ecific -owers shall not be held 1o limit or res-
trict in any manner the powers of this corporation; in generul,
this corporation shall have the pLower to carry on any other busi-
ness in connection with any of the foregoing objacts, .ursoses
and powers, and tc nhave and exercise all the _owers conferred by
the laws of the State of Idano upon corporations in generat;
provided, however, that this corvoration is not organized for
urofit, shall not be operated for urofit, and shall be without
power to declare or disburse dividends.

¥

The capitat stocx of ithis corroration shall be Tive thou-
sand (3,vCU; shares .ithout nominal or par value. iNo distinction
sitall exist between tne shares of oiis corporation and ail such
shares shall have the same rigats in the corporution,

V1.
Jil or, any .ortion of cthe cai.ital scock may be issued for

cash or in uayﬁggu'lor real or prersonal sroperty, services, or

f' R
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G -
any other rights or things of value, for the uses and purposes of
the corporation, and when so issued shall become and be fully paid,
the same as though paid for in cashj; and the directors shall be
sole judges of the value of any rroperty, right or thing acquired
in eachange for capital stock.
ViI.

From time to time the capital stock may be increased accor-
ding to law, and nay be issued in such amounts and proportions as
shall be determined by the board of dirzctors, and as may be
permitted by law.

VIII.

The private :croperty of a stockholder shall not be subject

to the payment of corporate debts to any ex.ent whatsocver,
Ix.

The name and post office address or each of the incorporators

and a statement oI tiie number oi shares of stock subscribed for

by each, is as follows:
Number of

Name: .iddress: Shares:
zlmer d. Tiegs Route O, Nan . a, idsho One
Morris L. Clemenis Qoute <, liampa, Ldaso One
ve wulwood Lhive seriuiun, 1daao Une

This corporation r2scrves tue rigint to amend, alter, change
or ruoreal any .rovisions contained in this certificace of incor-
poration in tue nanner now or hereafter prescribed by statute,

and all richts ceaferred uvon stockholders herein aré cranted’ 7

TR
* [

LA R

subject to thnis reservation. o

i
4

..e, the undersigned, uveing cach one of the orisyinal sub-

scribers .o the caj;it.l siock iltereind.:ore named for thne ;urcose




4, .

of forming a corroruiiion to wo vusiness both within and without
the State of Idaho, and in pursuance of the laws of the State of
Idaho, do make ana file tinese articies of incorporation, hereby
declaring and certifying that tihe facts her-in stated are true,
and we res;ectively asree to tale the number of shares of stock
asreinbelore set opposite our numes and accordingly have hereunto
set our hanas this 235rd day of January, 196G.

Elprur - T

Zlmer d. Ti1égs

Mo 7 LV

Maurice L. tlements

L. ~lwood . hite o

3tate of icaho
s3

P me PO

county of Canyon

Un this 25rd day of January, 136s, before me, the under-
3igned, a notary .ublic¢ in and for said 3tate, personally appear-
ed EIMER H. TIEGS, MAURICE L. CLEMENTS 2nd C. ELWOOD WHITE, known
to me co ve the ersouns whose namés are subdscribed to the within
inscrument, and ucxZnowledzed to me that they executed the same,

IN WITNESS WHEREOP, I have hereunto set my hand and a:ifixed
my ofticial seal, the day and vear in this certificate {irst

abhove written,

nol&ry rublie
{ SEAL) Rcsfdgnce: AAmsa,
S ,




Ariicies of Iucerporaiion
\ cf
HAT BUTTE MUTUAL CANAL COMPANY

Placs of busia-e; Nampa_ _________
Exictence .......Perpetyal __. ..

Czpita! Stock ... 5,000 sbares NPV

—1

STA(E QF \DAHO
D:p-rimant o* State
B:ise, id:h>

Approved, [ ec acd admiited to the
reccrds of A t'c es - f Incorporaion
of the Sist: of .dehuand certificate
issued this 25th _.... .........
dayof .. .January. . . 19.63.
at 2:30 c'slce: P M.

FEE5 PAD
Fil..ng s .2.0.-00-
( Resonding ..., -
CornGopy ..... ...
‘Certificale  .o........

TOTAL $..20.00

........ ARNOLD WILLIAMS = ____
R Secrewcy of State .
[ -a.-:i'..'..ucré(“ NI A G rririant
Corporation Clark

Filed by: Kaufman, Anderson & Kaufman

Attorneys at Law
Boise, Idaho

PHOTOGRAPHFED

INDEXZD
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ERTIFICATE OF APPOINTMENT
OF REGISTERED AGENT Sty

KNOW A¥E MEN BY THESE PRESENTS: A
Hat 2utte Mutual Caral Co. .

ca . - .
IName of Corperation) T Fg

That

an Idaho corporation, pursuant to section 30-1-12, Idaho Code, and by authority of its Board of Directors. does

Gilbert A. Stewart

hereby appoint
tName of Regisiered Agent)
3 14th Ave. %o. Namta .
of 212 14th Ave., So ) eanit . Idaho as s
X {street address) 311y

Registered Agent in the State of Idaho. upen whom process issued by authority of or under any law of the State of
Idaho may be served.

IN WITNESS WHEREOF the corporation has caused this certificate to be executed and verified by its

O

President (or Vice-President) on this 22 day of June 97

Hat Butte Mutval Canal Co.

C{ (\amc of Corporation)
By _A C"\.)A—LL

|Pre\ﬁen| or Vice-Pressdent)

;/ At
1Tuley
STATEOF ___'sterfoc )
. ; 5.
County of J,-) 7 /o g )
Subscribed and swom to before me this 22 davof Teue 1977

IN WITNESS WHEREOF, | have hereunto set myv hand and
affixed my seal. -

| v }

ARA 4-79




STATEMENT OF CHANGE OF REGISTERED OFFICE OR
REGISTERED AGENT, OR BOTH

To the Secretary of State of the State of {daho: 2 Lt

L]
Jan Lo - ="
Pursuant to the provstons of the Idaho Buminess Corporation Act. the undersigned zorporation

[ )

organized under the faws of the State of Idaho submits the tollowing statement for the
purpose of changing s registered office or its registered agent, or bath, :n the State of ldaho.

1. The name of thecorparationis Hat Butte Mutual Canal Ca,

2. Thestreet or RFD address of its present registered office s __3L2__1_‘t£b_AMe_ﬂo.._Na.m.na

3. Thestreet or RFDaddress to which its registered office is to be changed is

203 1llth Ave. So., Nampa, Id., 83651

4. The name of its old registered agent is Gilbert A. Stewart

The name of its new registered agentis John Brandt
6. The address of the registered office and the business address of the registered agent are identical,

W

7. The foregoing change was authorized by resoluiion of the board of directors.

Dated January 21 19 _85

= -
By :,/W-,\i/:ff‘-/l/ / 4 e
Title: _,/‘//‘zf.\ A

{Must be signed by an officer of the corporation)

STATEOF Idaho )
} 850
COUNTY OF Canyon )
I. Leatrice Salle . A notary public. do hereby centify that on this
21 duy of January 1925 personally appeared
before me 3arbara Cravens . wha being by me first dulv swarn,
she
declared that M the presicent of

Yar Butrte “Mutual Canal Co.

: ‘ esidenr ,
that he ~igned the foregoing document as presiden of the corporation and

that the statements therein contaned are true.

Fr"“ 4 A TSy

CRO 1183 File one copy Fee: S10.00




+

[HH 1,

CORPORATldN REINSTATEMENT CERTIFICATE

{. PETE T. CENARRUSA. Secretary of State of the State of Idaho. do hereby certify that

AT nUmoT MNUTUAL CAIAL CCHPRIY

a corporation organized under the laws of the State of Idako forfeited its

Dacerber 3, 1934

corporate powers or its right to do business in the State of Idaho on

1 FURTHER CERTIFY That the corporation hason __January 22, 1385 _been
reinstated on the records of this office. and thatits corporate powers or its right to do business in the

State of Idaho are hereby restored.

e T S

Dated:  Januamy 22, 1935

G4 7 Comanemn

SECRETARY OF STATE

FLE 161993
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CODE OF BY-LAWS
OoF

HAT BUTTE MUTUAL CANAL CO., INC,
(AS AMENDED 1/28/87)

Article I, Corporate Powers.

The corporate powers of the corporation shall be vested in s board of
five directors to be elected by the stockholders, provided that the number
of directors may be incressed as herelnafter provided, or in accordance with

the laws of the State of Idaho,

" Avticle II, Sesl,

The corporation shsll have s common seal consisting of a circle contain~
ing upon the periphery thereof the name of the corporation and also the word
"Idaho" and i{n the center the words 'Corporate Seasl.'

Article III, Registered Offfce.
The principal or reglltered‘office of the corporation shall be Nampa,
Idaho,

Article IV, Board of Dirvectorss, Election, Powers,

" The board of directors shall consist of five, who shall be elected at
the annual meeting of stockholders, provided, however, that such number moy
be incressed at any annual meeting of the stockholders, or at any special
meeting of the stockholders called for that purpose by s vote representing
two-thirds of the allotted shares, or by the written consent of the holders
of two-thirds of the sllotted stock, duly acknowledged, The directors shsll
be elocted for one year or until thelr ‘-assors are elected, Their terms

of office shall begin immedistely after their election.

"Vacancles {in the board shall be filled by 8 majority vote of the remain-
ing directors, and any director so elected to fill any vacancy shall hold

office until his successor is duly elected.

The Doard shall call the annusal meeting and shgll have power to call
special mectings oFf the stockholders when deoemed necessary,

The Board shall have power to conduct, manage, and control the business
and affairs of the corporation, to appoint such sgents and employees ss to
the Board may seem advantageous, or necessary, and to remove the same at any
time, and to prescribe their duties and authority, and fix their compensation.

The Rogyd shall bave powver to {ncur f{ndebtedness, the terms and amount

and particulars of which uwlinll ba entered {n the minute book of the Roard and
of the corporation, and evidence of any indebtedness duly signed by the grcsi- ST RS
dent and attested by the Secretary shall bind the corporation, '
Article V. Officecrs, FEE 1 6 1993
The officers of the corporation shall be a president, a vice president,
a sccretary, treasurer, and sich other officers as the Board may from
time to tine appolne, When the duties do not conflict, one person may hold
more than one of sald offices. . oo
Exhibit 7

s T

i



s z.

Article VI, Predident.

The President shell preside at all meetings of the corporstion, hath

stockholders' meetings and directors' meetings. Ile shall sign all certifi-
cates of stock, all contracts snd other instrumente which shall first have

been approved by the board,

Article VII., Vice-President.

In the absence or inability to act of the President, the Vice-Presfdent
shall perform all the duties of the President, Ile shell aleo perform such
other duties as may be required of him or her by the Board of Directors,

Article VIII, The Secretary.

The Secretary shall keep the records of the minutes of all stockholders'
meetings and of all mecetingsof the Board of Directors; shall have custody
of the corporate seal and shall sffix the same when required; shall keep and
have the custody of the stock cettificate book and such other corporate records
as the Doard may require; shall give such notices of mestings of the stockhol-
ders and of the Bosrd of Directors as may be required,

-y

Article IX, The Treasurer,

The Treassurer shall keep full snd accurate books of sccount of all tran-
sactions, matters and thinge pertaining to the business of the corporation
required by the Board; deposit all moneys belonging to the corporation in
such bank or banks as the Board msy direct; and generally do and perform such
other duties as the Board may from time to time require or prescribe,

Article X, Meetings of the Stockholders,

The annual meeting of the stockhold=rs shall be held on the third Monday
of January of each aud every year, commencing with the year of 1964, at which
meeting the directors for the ensuing year shall be elected and such other
business transacted as may properly come before the meeting, If such day
shall fall upon s legal holidsy, then such meeting shall be held on the next

secular day following.

Special meetings of the stockholders mny be called at any time by the
President or one of the directors,

Notice of the annual meeting and of special meetings of the stockholders
shall be mafled to each stockholder at least ten (10) days prior to the date
of such meeting; such notice to state the businese to come before such meeting.
If all stockholdare he present {n person at snny meeting and participate in the

meetlng, call and notice theceof is deemed waived,

At any stockholders' meating a msjority of the outstanding stock present
in person or by proxy shall constitute a quorum for the traneaction of business,
Scetion 30-136 of the Idaho Code shall be applicable and by reference thereto .
- H TR
&

is mnde a pert hereof.

Article XI. Corporate Functions, _—
6593

The snle purpose of this corporation {s to provide maintenance and operation
and to proside all of the current expenditures and repairs necessary for the
delivery of water as set forth {a Instrument No, 597883, recorda of Canyon County,

Tdaho. Ench stockholder {n this corporation slinll be entitled to one share of
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stock for every miner's fach of water transported in the aforementioned

water system. Ihe Boatd of Directors of this corporation are cherged with

the responsidbility of the maintenance and operation of the said water system,
and the Board of Directors are from time to time and at their discretion-
sauthorized to make assessments against the stockholders for the expenses of
maintenance and operation, Power costs will be charged to each owner of the
canal company based on the amount of water used as determined by meters, The
power cost at the re-1lift station will be charged only to those on the re-1lift
system, River power costs will be shared by all owners, Operation and main-
tenance will be allocated as follows: all charges will be shared by parties

to this sgreement, three-fourths based on percentage of water used, and one-
fourth on ownership interest in the system, regardless of where the costs are
incurred, In case of repair, replacement, or new construction of pumps, motors,
valves, panels, penstock and ditches on the relift system, the cost shall be
paid for by those above the re-11ft based on their ownership interest in the sys-
tem, In addition, any reconstruction of the ditch from the diversion point east
to what is known as the Tiegs pond, shall be paid for by the shareholders who
use said dicch,

It 1s agreed that all O & M charges shall be authorized by a majority of
the shares of the whole (2273 or more)., All capftal expenditures shall be made

only with unanimous vote. Nothing herein contained is to be construed as mean-
ing that this corporation has sny interest of any type or kind in the water works

or the water rights or any of the equipment necessary to transport or deliver the
vater,

Artficle XII, Stock Certificates,

Suftable certificates of stock shall be issued to each stockholder in
such form and of such device as the Board of Directors may prescribe, con-
sistent with law nevertheless,

Article XIII Voting Rights,

The rights of stockholders to vote their stock shall be in conformity
with Section 30-134, Idsho Code,

Article XIV, Directors and Directors' Meetings,

The number of directors shall ba not less than five unless such number
be increased by action of the stockholders as provided in Article IV of these
By-laws, A majority of the directors shall constitute & quorum at any meeting
>f the board,

The Board shall hold such regulsr meetings as it shall determine and
rescribe, HNo notice of any regular meeting need be given, Special meetings
ay be held at any time or place upon the request or call of the President,
v & majority of the Board., Notice of any special meeting shall be given each
.irector at his last known place of residence at least three days before meat-
nge Any director may waive such notice in writing at the meeting and notice
hall conclusively be deemed given each director who {8 present at the meeting,
he provisions of Idaho Code Section 30~139 are hereby adopted generally, F e .

B

; , T
rticle XV, Provisions of law Adopted, ' ’ ‘3

¥

Except where the provisions of the foregoing By-Laws, or any subsequent FEEI 6 1993
arendments, alterations and/or additional provisions lawfully adopted, specifi-
111y cover and may legally do so, and are not finconsistent with law, all of



4,
the provisioiis of Title 30 of the Idsho Code, and of the Constitution of the
State of idaho and its Amendments, are hereby adopted as part of these By-Laws
and by reference thereto fncorporated herein as a part hereof,

IN WITNESS WHEREQOF, we, the undersigned, being all of the {ncorporators
and stockholders of said corporation, have hereunto subscribed our names this
25th day of January, 1963, hereby adopting the foregoing Code of By-Laws,

DRY LAKE FARMS, INC,

Byit

- - . . . bt

JOHN ALSIP, III

BMK, INC.

By:

KENNETH TIEGS & SONS, INC,

By:

JOHN H, BRANDT

TIEGS FARMS, INC,,

By:

FIMER H, TIEGS
DUNALD E, TIEGS AND SONS, INC.

By:

SKYVIEW LIMITED PARTNERSHIP

By!
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- REGULATIONS FOR JAT 8SUTTE CAIAL
Jo water will ve delivered umless letter of credit ias veea received.

All assessments uust ve paid within 14 days. Late payments will ve caarg..
at annualized iaterest of prime plus 3%X. . -

Jo deliveries will be made to anyone wiao does not nave water neters
properly installed.

Water must be ordered on and off by notifying tue Jditcarider one day iz avva.o..
Tuis may be wodified vy special request to tue ditcarider,

Oaly the ditcurider is privileged to turn water on or off aud to rTuuiate
tae flow of water, Delivery time will ve set by tne ditcarider,

Sprinkler pipes are not to be laid across roads and wihercver possivle,
roads sbould not be sprinkled.

All roads uged by the ditclirider are to Le kept clear at all times. .o
implements, pipes, or veaicles (including frrigator's cars) are to e
lefr blocking the road.

A water user wno orders a certain flow of water uust use all of tue water
and must not allow any portion of tiat ordered to go on down tie ditcu ualess
he arranges each specific time with a fallow user to take his excess.

‘Water ordered on must be used both day and a2 nigat unless specific arrangeneuts

are made witih tue ditcarider.

Wien sprinklers are being changed, pumps are to de left running vut may ue
valved down enougin to permit one-fourtn of tae lines served by any pump to
be siwut off, drajinad, and moved at one tima. The only exception to t.is is
if tae user nas pond storage of uis own to take care of the water of .is own
pump during the eatire time of moving. Co-operation is necessary to stagser
moving time as much as possible as tiere is no place for tie water to go

"on down the ditch."

Co-oparation will save all users wmoncy., The more nearly an even flow of
water used, che less the cost. Turning pumps on and off lucrease tie race
graatly., Please plan ainead witi tne ditchrider so that tie jreatest
efficiency may ve acnleved.

In case of emergency, take care of it and notify the ditcurider Lnacuiatelw,
The ditchrider has been given specific orders by the board of dirctors. It is
his duty to follow these directions. Jo individual may zive orders to uian

and he 1s instructed to cut off the water of violators. If you uave a “zrine"
call the president and it will be taken up witn tue directors.
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19,

GudiERAL DUTIES OF DITCUAIwc?R

<2ep yard watered, mowed, and weeds controlled all around tue uouse and vArd,
to tne edges of tue lot.

neep inside of tine nouse neat and orderly,

wo piling up junk outside around tiue snop or uouse,

~eep gas and snop locked at all times, you are responsivle for everytuing
as Lf it were your own.

Keep accurate dajly records of all gas usage, mileage, service on pickups,
air conmpressors, Driggs & Stratton engines, and anything else not listed
taat needs service

{eep accurate records separately of all transactions of dat Butte and aay
iridividual members receiving any supplies from the-company.

3¢ sure to identify all ilat Butte purciuase orders, This includes all picxup
supplies: zas, oil, filters, repairs, =2tc, and any special tools necded,
Inventory titc Vulkem at(l) beginning of tne year, (2) again wilen tae new
supply comes in, (3) after spring ditcun work is cowplete, and (4) at tue end
of the season. It gnould check out witn all records and be cleared vy

the presideat,

You are required to give a year end report to the president, so xeep adequate
notes of interest. Any recommendations will Le considered.

DUTIES COJCERSLIG PUMP AdD DITCH OPERATIGIS

If you nave to leave the project during the day wihen water 1is being

used, contact somebody tiat is willing to help watch for provlems. Don't

be gone for a long pericd of time,

Turn pump shafts every two weeks in off season. Watcn and record water

level of rivar in relation to concrate platform at pump atations, espaecfally

during early spring thaw, rainy periods, or possible ice jaus., Wnenever

the river is hign chack daily and stay in contact witn the presidaat. lidane

Power Company can also let you know if they plan to release extra water from

Swan Falls dam if you call them and lat tuem kuow that you are concernad,

Caeck out all meters during fall and early winter montius. ILf any repairs ara

aeeded, order parts and get advice on iow to repair. ilave tinem installed

oefore irrigating season.

ueep pickups serviced at 2,900 mile intervals and the otuer motors as aceded,
Keep turbine oil in pumps and check drippers. They should bde delivering

aot less than 12 drips per minute in tie cold of the day, Tiiis suould ve douae

daily on all pumps being ruan.

A gsterilant chemical the president recommends needs to e applied early in tae
spring, when it is still to wet to work in tnhe ditci.

check ditcies and repair in spring as soon as possivcle. You will ve Ia

in charge of the extra nelp needed for tuis job and will have to keep accurate
records of all men and their hours. Any serious cracks repaired should uve

" noted so they can be watcied extra closely when the water is in.

sefore starting each seagon, uwave Orville Ellis at idopper clectric, cuaecs
out t.e motors and give you advice, WRITE DOWd TIilE ADVICC.

Cieck level of oil in bearings of motors vefore you start tieam cacih tinma.
Tais 1s done by looking at the glass covers with tihe aigan and low levals
marked on them, Also observe tie levels in them when tuey are ruaniag, during
vour daily cuaecks and reports. oo

z

Cieck vibrometer and amp readings and record at 1eas§ twice daxlf. .n?fort

anytuing sounding or looking suspicious concerning the motors, pulps, fanels,
or penstock. DBE OBSERVAIT. Stop motor 1f questionapvle,

FEB 1 6 1993
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17.

13,

~cep detailed daily logs of tne water on sueets furisied, Turn these lois
into tue President as requested,
Coopueration and efficiency is tie dDest policy. Try to co-operate with tae

“farmer, if possiole, wituout makiag special trips to taes river. Plan aacad,

if someone 1is sunutting off in a few nours and sowcone else is planain:; to
come on, let each know the otaer's plans, Also tie level of tue ponds can
make several liours difference. Plan ahead aad comnmunicate as to tue usage
of each in advance so tuat you better control the ponds. ilake notes of tac
time and amount of water changes to ve made, then be sure to advise ni;ut

ditchrider of changes requested. Tie night wan needs to brief you tiie aeut

morning. In case of dispute Letween the ditchrider and a farmer, the

ditcirider should be firm but use discretion and the board will resolve taa

dispute., Any problems should be reported at the carliest coavenient time

to the president.

During the secason when there are clectrical storms or windstorms, you snould
stay in contact with the night man and get out and uelp with tiue proolems.

Tuere 1s a lot of ditch to cover for one man im these instances.

A plan will ve given for the pumps for tie order that tney siould e used,
according to their afficiencytests eacn year. Ask tne presideat for tine plaa.

During the ‘summer, watch the ditches for build-up of moss, which will raise
the water level. Use moss killer recommended by the president, Do not allowv
tiie water to slop over the top of the concrete. Always allow cuouga voou

at top of the diten for wind ripples in the water., Watcu for damp spots

along tue ditecn; tais would indicate leaiks. Talk to tne farmers in tizir
areas and ask for advise or anything tuey see tiat mignt need attention,

Wiuen everyone is done for the season, order off the electricity to tic

pumps, and drain the penstocks. Bring the fans, motors, and compressors into
tiie shop for the winter. De sure to turn pump snafts every two weelis and watca
e water level of the river. (See Ho, 2)

Pickups are to be used for Company use only, unless special permission is
granted vy the President,

Tite ditchrider shall check each water meter on the project daily, maxing
certain that {t is reading both the flow and acre feet accumulated. .ile

shall also cneck to see if tie amount of flow shown is in line witih the amount
of water the {irripgator 1is using. If a meter stops woriinz, 1t ueeds to ve
repaired immediately and an adjustment wade according te tie flow and tue
estimated time it nad been stopped. Cleck back on your recorda to fiurc

now nuck adjustment needs to be mada., ULe sure to fill out tiue daily Loy shects
in Jetail,

YPRIN
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FORMULA

NMA. AUTTE MUTUAL CANAL COMPANY
MARCH 25, 1987

FOR CALCUIATING O&M ANNUAL GUARANTEE:

1,
2,

3.

4,

FORMULA

Determine total 04M charges (everythiag but power) for the previous year,
Add whatever ssfety cushion to step 1 as determined necessary by the board.

Divide the shares each stockholder owns by total of all shares (4545), to
determine each shareholder's percentags ownership of the system,

Multiply ansvers in step 3 times the sniuver to step 2, to determine each
shareholder's portion of the O&M guarantee,

FOR CALCULATING O5%M MONTHLY BILLINGS AND YWD OF YEAR ADJUSTMENT:

1,

2,

3.

FORMULA

The O&M expenses should be totaled each month, or for any period of time
that is appropriate.

Divide answer to step 1 by the total number of shares in the system to de-
termine sssecsment per share for that particular billing peried.

Multiply answer to step 2 times each stockholder's shares to determine
their amount of assessment for that billing peried,

At the end of the year, sn adjustment will be mede on OkM charges as fol-
lows; Total O&H Pilling for the year will be recalculated on s basis of
75% according to water used, and 23% according to ownerahip interest in
the system, Extra charges or refunds will be rmade to the respective oviwrs
at that time, .

FOR_CALCULATING POWER GUARANTIEE:

1.

2.

3.

Add together the vater used by all stockholders for the previous year, se
determined by their meters,

Divide the total i{nto each individual's usage for that year, to give the
percentage each should pay of the power advance for the river pumps in the
coming year,

Multiply these percentages by the total river power sadvance, to determine
each stockholder's share of the '"River station' pover advance,

Add together the water used by sach stockholder above the relift station
from the previous year as determined by their meter,

Divide the total relift amount of water used for that year inte each re-
11 ft stockholder's usage, to give the percentage each relift shareholder
should pay of the power advance for the relift station,

Multiply cach relift shareholder's perccntage by the power advance re-

- quired for the relift station, to determine each relift shareholder's

poertion of the relift powver advance,

The zum of 3 and 6 will give the total amount of power advance required
bv relift stockholders. The amount of 3 for thoss below the rel!ft ata-



FORMULA FOR CALCULATING MONTHLY  ER BILLINGS;

1, Add together the water used by all stockholders as determined by their me-
tor, torresponding to the billing date of Idaho Power,

2, Divide the total into each {ndividual's usage, Thie gives the percentage
each should pay, of power used at the river station,

3., NMultiply these percentages by the powsr billing of Idaho Power at the ri-
ver station, to determine each shareholder's portion of the monthly river

station billings, :

4, Add together the water used by each stockholder above the relift gs detar-
minad by their meters,

5. Divide the total of 4 {nto each relift shareholder’s usage, to determine
the percentage each relift shareholder should pay of power used at the re-

T 11f¢ station,
6. Multiply the percentage of each relift shareholder's usage by the power
bill from Idehe Power at the relift station, to determine each relift share-
holder's pertion of the monthly billing,

7. Por those shareholders below the relift, tha amount calculated by step 3
will be their month's bi{lling, For those shareholders above the relift,
tha amounts calculsted by step 3 and 6 will be their month's billing,

The stockholders of Hat Butte Mutual Canal Coapany do agree by evi-
dence of their aignsture, that the sbove fermulas are acceptable proceesd-

ures for 1987.
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THIS IS TO CERTIFY That
Six Hundred and Ten -—--—-—- Shares of the capital stock of

Hat Butte Mutual danal Company
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BMK, INC., an Idaho corporation: T

The North Half of the Northeast rter of Section
11; the Southwest Quarter; the Wést Half of the —
Southeast Quarter; the Southeast Quarter of the
Southeask Quarter; the South ltaelf of the Northwest
“Quarter; and the Southwest Quarter of the Northeast
Quarter of Section 26: the North Nalf of the
Southeast Quarter and the Southeast Quarter of the
Northeast Quarter of Section 27: and the Northeast
Quarter and the East Half of the Northwest Quarter
of Section 35, all in Township 2 North, Range 3
West of the Doise Meridian, in Canyon County,
Idaho.
Also, the parcel situated in the Northwest Quarter
of Section 12, Township 1 North, Range 1 West of
the Boise Heridian, and is more particularly
described as follows:
BEGINNING at the Northwest corner of said North-
west Quarter;

Thence South 89°23100" East, along the North

boundary of said Nerthwest Quarter, a distance of
980.88 feet:

Thence South 0°45'46" West, a distance of 175.00
feeat;

Thence South 64°06'41" West, a distance of 343, 64
fest;

Thence South 30*34'52" West, a distance of 124.01
feat;

Thence South 38°51'22" West, a distance of 196.11
feet;

Thence South 31°01'43" West, a distance of B7.65
feet;

Thence South 23°49'43" West, 8 distance of 132.02
feet:

Thence South 12%00'49" West, a distance of 161.90
feet;

Thence South 8*10'09" West, a distance of 126.57
feeot;

Thence South 2°36'30" West, a distance of 76.31]

feet;

Thence South 5°36'20" East, a distance of 105.40
feet;

Thence South 1°10°'14" East, a distance of 71.40
feet;

Thence Socuth 16°08'26" West, a distance of 50.10
feat;

Thence South 27*01'47" West, a distance of 74.35
faet;

Ihence South 34°05'37" West, a distance of 81.12
eet;

:he:ce South 47°51'48" West, a distance of 118.83
eet;

:he:ce South 50°15'58" West, a distance of 110.69
eet;

Thence South 53°46°49" West, a distance of 114.78

feet to a point on the West boundary of said
Northwest Quarter:

Thencg North 0°35'40" East, along the West boundary
of said Northwest Quarter, a distance of 1926.73
feet to the point of beginning.




HAT BUTTE MUTUAL CANAL COMPANY
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Exhibit "A" &> 2: &
All of gection 36, Township 2 North, Range 3 west %E gg 3
of the Boise Meridian, canyon County, 1daho; N >
0
EXCEPTING THEREFROH: ///, %
2] o
commencing at the Southeast corner of said Seftion g 2
36 and thence North along the Section line a g

distance of 1,568.86 feet to the intersection of
the centerl 1ine of a 26 foot easement with said
gection 1line; thence along the centerline of said
26 foot easement the following courses and dis- ‘
tances: Nor th gg°45' West, 44 .62 feekt: North —
20°31" West, 238.13 feet; North 0°28' West, 167.5%8

feet; thence Morth 41°54"' West, 54 .53 feet tO the

real Point of Beginning; rhence North 2°46' west,
182.84 feeb; thence e th n7°59"' West, 179.14
feet; thence South gen2t Lasb, 188.50 feel; rhence
South g9°52"' East, 187.73 feet tO the Real Po1nt
of Beyinnlng.
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Thence Soutm 51°
46749 MWeay
- & distmnce of 11
.20

Leer to a
Polnt
Worhvest Qu-n.g:'.‘ the Wext houndaty of said

Thence Morth
ar15*40*
of eai, East, alo
Pect ‘g Z:rthueat Quarter, a d;ﬂg the West boundary
@ point of boginaing stance of 1926.1)

—_— )

B



v P,

I

= e, L

9 +
Sre v

FROM WHOM TRANSFERRED

Jated \\ 18
(941 DRIUINA' * NG OR1GFNAL NO. pr SHAREE
‘ER'”F"CKTE SHARES f TﬁANsFEHﬂED

t
!

-

B ;
<0 |
"ECEIVED Certificate No.
—————

“or ———M_“M____- Shares
f’his_@“_k__v.day 0f—~——-________, 18

FERq 6 1993

——

——



HAT BUTTE MUTUAL CANAL COMPANY
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I7-R FRRMS: -
: ATTACHMENT TO CFRT. No. 40 Exhibit "A" /
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£ .
The Wost Half o of the Sonblbave o0 snt g Lor ol T Ly AND ALSO EXCEPTING THEKEFRCM TIHE FOLIQOWITHG {5 THET. ;I N
U, Townuhip 1 Nuvth, Jange 5 Woeol ol Lle ot o REAL PROVPERTY @ ~ 5 :
Mevidian, Canyon Cuunty, Ldah. . 7] m
This parcel is situated in the Northwest Quarter ;‘: z
WHACT L1 of Section 12, Township 1 Norch, Range 3 Hest of c
the Boisce Meridian, and is more particularly :3 ~
The East Half of the Southwest Quartaer of Section described as follows: o E
2" T‘;‘T"“s'”g l‘No“f:"'m:_‘fmg}"d}!:"’"t ef Lhe B BEGINNING at the Northwest corner of said torch- ~
Meridian, Canyoun Counly, ahic . west Quarter: g 9
and . . curaE e ! . <
Thence South B9°21'004"* East, alonyg the North

. oo boundary of said Horthwest Quarter, a distanc’ of
The South Malf of the Southeast Tuarloer of Swcl von y . o Cre i~
' . - ) f . 980.88 feet;
b, lownship 1 North, Fangoe 3 West ol Lho o
Meridian, Canyon County, ldaho.

EXCEPTING THEREFROM THE FOLLOWING DESCRILEG G100k fect;

Y
~
n
0
Thence Scuth 0°45'46" vest, a discance of 17%5.00 _.5
z
PROPEMLIY :
I o

Theace South 6d*oe*dl” Wese, a Jdistance or $ds..4

This parcel 1s situated In the Southeast thian Lea Fect;
a2f the Southecast Quarter of Secticn 1, Townshi 1 " . o
doarth, Range 3 wegt of the Boise Hcriéxan, ;ndpis Thence Sourh 307347527 West, a distance of 124..1
vacticularly described as follows: feet;
_BEGINNING at the Southeast corner of said Southeast Thence South 38%51°'22" West, a distance or l9c..l
Cuarter of the Southeast Quarter; feet;
.
2liance North 89%23°00" West, along the South Thence South 31°01'43™ West, a distance of 87.65 ;
Lo.wtary of said Southeast Quarter of the Soulh- feet;

i
¢ast Quarter, a diseance of 1013.28 fect; Thence South 23°49'93* West, a distance of 132.02 1

|

“Thence Horth 9°17'20" East, a distance of }3do. 3 feet; '

feel to a point on the Horth boundary of said . X

Ssuthoast Quarter of the Swuthecast Cuarbor; 2222?3 South 12°00'4%" West, a distance of 161.90 k
;

Thance Scuth 89°26'49 _Eqst, along sxaid Harth Thence South B®10'09" West, a distance of 126.57
Panndary, o drstance o BL.44 focl tu i

G gasb il i

feet;
Lhe East boundary of said Southeast Quarter of the
Southeast Quarter: Thence South 2°3&'30" wWeskt, a distance of 76.3:
feat;
Thence Sauth 0°37'407 West, alonyg said East boundary, ) .
a distance of 1332.49 feet to the POINT OF BEGINHING. ‘_;‘hence South 5°34'20" East, a distance of 105.44
vet;

PanlT IT11: .
Thence South ¥t 13" Easc, a distance of 7144

The Noroch Half of Scetion 12, Township | Borth, teek;

Range 3 West of the Uoilse Moridian, Canyon County, i e

Idaho. tThence Soubh 16°08'2¢" West, a distance of 50.14
foor;

EXCEPTING TUEREFROM THE FOLLOWING DBESCRIBED REAL .

PROPERTY : Thence South 27°01'47" West, a distance of 74.35
feet;

Thads parvel g osrtuatedd in the Hortheast Onar ey

el thg Northeast Quarter ol Section 12, Townshag 1 Thence Soubth 31208 37" West, a digstance of §1.6:
movth, RBange 3 BesL ool whe Bosse Morodian aml oo feer;
et particalarly descerbed an Val bows:

‘I'hence Souih 47751 '4s" HWest, a distance of 11B.E3
. feet: -
GIONING av the torthcast corner of sand o th-

I

<33t Qurarter @f the Hortheast Cuusrler; Lhencoo
S.uth 0%37'35" West, along the Tast bounduary of
sa1d Hortheast Quarter of the Moertheast Ounarter, o
syatance ol 200.98 (leovt;

=2 Thence Scuth $0*15'SE™ West, a distance of 110.492
feet;

Thence Soulh 53°46'49" West, a distance of lhd. -3
feet to a point on the WefT boundary of sard
Northwest Quartkor;

Fhenae North 882960510 West, a ddislance of 2.9
Tool:

Thence Norbh 0°35'40" Cast, alonyg the Wosl boun oy

of said Morthwoest Quurter, a distance of 1926.7
fecl to the polint of roylnning.

;r,ig?fﬂ-ﬂfmrze bl ol
[ ok

* N a
k : t

Thence Horth 58°15'20™" West, a distance of 73.10
fect;

Thence North 57°33'10" West, a distance of 309.90
Teel to a peoint on the Horth boundary of saidl
‘tortheast Quarter of the Northeast Quartoc;

Shence South 89* 230007 EHast, aladg sald Mog Lh
waplary, a distance ol 55¥.04 fevt to the PulnNt
i BEGINNING.
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HALY B Mo swshie v e .

Certificate No. 42
For [-’ 1/ v,

issued to

For lands described as follows:
_JLLL e NE

Shares

1990-

NO. OF SHARES
TRANSFERRED

T | NO ORIGINAL
CATE ] SHARES
i

ey

ED Certificate No.

Shares

-day of _ 19

1

e S, g —

L1

INC.. an Idmha corporstion: T

The North Hall of the Yorthesasc Quartef of saction
1i; the Zputhwaar Quafier: tho Wost llalf of “ho
Southeast Qua E] Southesat Quarter ol the
uchanswk Quaiter: 1 v MASE el Lhie figg ey
uarter: snd tha Smu.ll\m Quagedr of Lhe Nartheast
Quarter of Section 16; tho NOrth llalf of thy
Southeant Quarter uul Ve Soveheant. guacker of oy
Northeast Quarter of Jactign 23: and the Morthassc
Quarker and tln FEase alf af Ehe Moreheant Juacrer
of Saction 35, all wn Townghip 1 Nloxch, fange 3
Wast of the Doise Marxdian, in Canyén County.
Idaho. —
Alwo, the parcel Si(Eustea 17 thne Horchuwast Juhkrtar
of $scktlon 11, Yowanahip | Marth, NMange ) West »f
the Boise Heridian, acd Le mare particulariy
described &a (ollous:
BEGINNING at the Herchwssc corned of wsld Noren-
wast Quagter;

Sguth 89°11°00" Eamc, alang tha Norek
of said Northwasy Quarter, & distance of
fonty

Thenee South 0°45°46" Wesr, s distance of 17%.00
Thance South 64*0&'41" Wage, » distanpce of 34).4éd
Thence South 10°147°52° Woat, & distance af L14.01L
Ihenge South J8*31°22° West., & distance of L%6.11

Thanza Sguth 31°01° €)1~ Waet, » dletance nf A1 £S
Lowk;
Thenca Soath 21%4%743" Wast, & distance Of 132.02
faee;
Theance Jouth L2°00"49° Hesx, & diAtancae of LGL.J0
faat;

Thenca South 9*19°09" waxr, & discanca of 136.57
feat;

Thenge South I*16°10° wWoest, 3 disrance af 2 1)
fane,

Thance Soutn 3°36° 20" gast., a dlscance of (0%.90
Laurx,;

South L*10°'14" Cant, a discance of 7}.40

Thenga 3outh L4°00'28~ Wast, a dletance of 30.10
reat)

of Te.l%

Thcneo Joush 1TT0LTATC Wear, & daw
Ty

Thonca Aoute 14°0%° 17" Wani, 4 idjwlance o
fent;

Thahce South 4T°%1° 40" womk, 3 diktance of V1.0
Lawty

South S0*153'5N" vost, & distance of L10.49

Thenge South 53°44°49- Weat, » dlecances of Lis.29
reet to & poine on the West boundary of said
Worthuent Quartor;

'rhlm:- Horth 0°13°40° Faut. &long the Wesr bounday
1d Horthweot Quarcqr, a distance ot 197g.7)
l‘--t to the point of baginning.
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Certificate No. 43

Issued to

HAT BUTTE MUTUAL CANAL COMPANY

{/] ) ); 4 L"/"
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HAT BUTTE MUTUAL CANAL COME AN

Certificate No. 44
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For
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HAAT BUTTE MUTUAL CANAL COMPANY

Certificate No. 45

-
For / Q S Shares
Issued to
7‘ .. ) , ]
;“-;-,g i'ékc ma/ jﬂt‘ : e
/
For lands described as follows: ;

Dated ___ f— [{— 1020
FROM WHOM TRANSFERRED

— _—
Duted 19
:ﬁ-_—__gﬂm
ORIGH L
CeatieicaTe [ Nosf:::é':"— "_‘r‘-;’!-az::;:i:zs
[ T Te—
, “CEIVED Certificate No.
& . Shares

— 19

}
1

ke oo o e e



HAT BUTTE MUTUAL CANAL COMPANY

Certificate No. 46 i

,
For }7‘) |
Issued to !
. . "A" ’
__ﬁmL :Lz?a‘_ te |
For lands described as follows: th |
. Coul i
on : !
v Me: l;
E Yo SR
e o
ther
zth
ko a
then:
- on 8§,
OM WHOM TRANSFERRE e po
h'-'-—i__t_.._,, —— m— .ﬂ*
' Md y Lif 1 -
L A
e INAL | - "
, AT O SnAL | e oF skancs - B
3 ! . o =Ry |
i : '—
: ; ]
I —4
| | i s)
" AN I v
LIVED Certificate No. ' -
! Bk +
_— .Shares *
—_— 19 b
‘ '
- {i
= '
i BT
i




HAT BUTTE MUTUAL CANAL COMPANY

Certificate No. 46

ATTACHMENT TO CERTIRICATE NO. 46

~ EXHIBTIT "A™ ——

ELMER H. TIEGS, dealing with his scle and separate
property:

The South Half of Section 7, Township 1 North,
Range 2 West of the Boise Meridian, Canyon County,
Idaho.

Commencing at the Southwest corner of Section 8,
Township 1 North, Range 2 West of the Boise Meridian,
in Canyon County, Idaho, and running thence South
89°05'40" East along the South boundary line of
said Section 8, a distance of 1330.3 feet; thence
North 0°39'45" East 3284.2 feet; thence North
89°15'40" West 1323.3 feet, more or less, to a
point in the West dine of said Section 8, thence
South 0°47'15" West 3284.2 feet, more or less, and
along the West boindary line of said Section 8, to
the Southwest corher of said Section 8, the point

of beginning.
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HAT BUTTE MUTUAL CANAL COMPANY

Certificate No. 4 7

T

For S

Issued to
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O I X EXHIBIT "A"
f DONALD E. TLEGCST HD SONS, LNC., an ldaho ¢ soration:
i
|

’(J’

Lv "ON BTy,

All of Section 8, Township 1 North, Range 2 West

of the Boise Meridian, in Canyon County, Idaho,
EXCEPTING THEREFROM the following described parcels,
to-wit:

Commencing at the Southwest corner of said Section
: ‘8, and running thence South 89°05'40" East along -
E the South boundary line of said Section 8 a disgance
' of *1330.3 feet; thence North 0°39'45" East 3281.2
] feet; thence North 89°15'40" West 1323.3 feet,
' more or less, to a point in the West line of said

Section 8, thence South 0°47'15" West 3284.2 fect,
W, more or less, and along the West boundary line of

? said Section 8, to the Southwest corner of said

Section 8, the point of beginning.

£ saIeysS

Also excepting a parcel of land in the East Half
of the Southeast Quarter of said Section 8, more
particularly described as follows, to-wit: Commenc.ng
at the Southeast corner of said Section B8, said
point being the TRUE POINT OF BEGINNING; thence
North 89°05'40" West 960.0 feet along the South
boundary of said Section 8 to a point; thence
North 3°19'20" West 1266.2 feet to a point; thence
— North 79°11'20" East 264.8 feet to a point; thence
North 35°07'30" East 992.2 feet to a point; thence
North 89°48'40" East 219.7 feet to a point on the
East boundary of said Section 8; thence South
0°28'00" West 2141.2 feet along the said East
boundary of Section 8 to the point of beginning.

Also excepting a parcel of land in the Northeast
Quarter of the Southwest Quarter of said Section
8, more particularly described as follows, to-wit:
_Commencing at the Southwest corner of said Section
8, and running South 89°05'40" East 1330.3 feet
along the South boundary of said Section 8 to the
Southwest corner of the East Half of the Southwest
Quarter of said Section 8; thence North 0°30'45"
East 2062.4 feet along the West boundary of the
said East Half of the Southwest Quarter of Section
8 to the TRUE POINT OF BEGINNING; thence continuing
North 0°39'45" East 100.0 feet to a point that
bears South 0°39'45" West 465.0 feet from the
Northwest corner of the said East Half of the
Southwest Quarter of Section 8; thence South
89°13'40" East 120.2 feet on a line 465.0 feet
South of and parallel to the East and West one-
quarter line of said Section B8; thence South
0°397'45" West 100.0 feet to a point; thence North
89°13'40" West 120.2 feet to the point of beginning;
said tract containing 0.276 acres, more or lcss.
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HAT BUTTE MUTUAL CANAL COMPANY

Certificate No. 48
For 5- o0 Shares
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Attachment to Cert. No. 48

PARCEL I:

Section 2, Township 1 North, Range 3 West, Boise
Meridian, Canyon County, Idaho. Lots 1 and 2; .~
South Half of Northeast Quarter, Southeast Quarter;
LESS a portion of the Northeast Quarter of the
Southeast Quarter, Section 2, Township 1 North,
Range 3 West, Boise Meridian, Canyon County,

Idaho, more particularly describied by metes and
bounds as follows:

Commencing at the Southeast corner of Section 2,
" Township 1 North, Range 3 West, Boise Meridian,
Canyon County, Idaho, and running Horth 0°10'Q00"
East, 1353.86 feet along the Easterly boundary of
said Section 2 Lo the 'NI'RUE POINT OF BEGINNING;
thence continuing North 0°10'00" East, 735.86 feelL
along said Easterly boundary of Section 2 to a
point; thence at right angles and bearing lNorth
89°50'00" West, 569.00 feet to a point; thence at
right angles and bearing North 0°10'00" East,
115.00 feet along a line parallel to and 569.00
feet Westerly from the said Easterly boundary of

Section 2 to a point; thence at right angles and
bearing North 89°50'00" West 20.00 feet to a
point; thence at right angles and bearing South
0°10'00" West 350.86 feet along a line parallel to
and 589.00 feet Westerly f[rom the said EdSterly
boundary of Section 2 to a point; thence at right
angles and bearing South 89°50'00" East 58%.00

feet to the point of beginning; containing 10.00
acres more or less.

PARCEL I1I:

Section 2, Township 1 North, Range 3 West, Boise
Meridian, Canyon County, Idaho. Lots 3 and 4,
South Half of Northwest Quarter, Southwest Quarter.

e t——
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HAT BUTTE MUTUAL CANAL COMPANY

Certificate No. 49

33 0 Shares
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/?é}’ TEN  ZY IN COMMON AGRERMENT

HHEREAS JOHN ALSIP, 111, a single man, u the owner of the
\m of Stction 13, Township 1 North, Range 3 west ot the Bolse
Horidlan, 1n Canyon County. Idahoj

KHJ:RE‘.AS DRRY LAKE FARMS, INC., an ldaho corporation. is tho
owna'r,-. .’together with JOHN ALSIF, IIl, a single man, as tenants
fn comnmon, ‘of all of Section 18, Township 1 North, Range 2 ¥est
of the r‘l!ouc Meridian, in Canyon County, Idaho;

WAKHEAS, KGNNATH TIEGS & 80Nu, INC., an Idasho corporationm,
is tb; ower of all of Secticn 17, Township 1 North, Range 2

Yest of the Boise Meridian, im Canyon Tounty, Idahoj

WHEREAS, DRY LAKLE FARM3, 1NC., an ldaho corporation, is the

owner of the E% of Section 13, Township 1 North, Range 3 west
of the Bclne veridian, ia Caanyon County, Idahoj
| uucasas, JOUN H, BRANDT end ORAH I. BRANUT, husbaod and
wife, are the owners of the S¥ of the Nrx, and thoe SEx, all ia .
Section 11, Township 1 North, Range 3 West of the Boise Meridian,
in canyn C-tzqnty, Idaho';‘ ‘
_ :_l!;.HEqS,' DRY LAKE PARMS, INC., an Idahoc corporation, is the
ovwner o} the 8% of Bection 12, Township 1 North, Rapnge 3 West
of the Boise Meridian, in Canyon County, Idahoj
WHLREAS, TI&GS FARMS, INC., en Idaho corporation, {s the
owuer of the SEX of the Nuk, and the Sk of the NEX, and the N¥
of the ﬁ\ﬂi, all in Section 12, Township 1 North, Kange 3 Yest
of the Boise Meridian, and the E¥ of the Swx of Section 1, in
Township 1 North, Range 3 %est of the Boise Meridlan,- a.ll' in
Canyon ;'.!ounty, Idahoy | '
«HERE\S, TILGS FAiMS, IN:., an Idsho corporation, is the
owner of the E¥ of the Nwk and tho Nk+, all in Section 7, Towne
ship 1 Korth, Range 2 d#est of the Boise Weridian, in Canyon

County, Idahoj Exhibit B

- T
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PHEREAS, ELM:X H. TILGS, & single pan, pp;ltﬁp with his, ssle
and |’p3raxd‘pr§porty, ie the owner of the p}lgti}}itiby'?i:?’?;-
ship 1’ Nerth, Range 2 West of the Bo;lo'kprtdlgq;;}n Cnnypé”?bgaty,
ldaho, and 1s slso the owaer of the following portion eof Segtien
8, Towaship ! North, Range 2 %est of tbe Boiss Meridian, 1a Can-
yon Couaty, Idaho, described as follows: - e

Commencing at the Southwest corner of said Seotion ¥ and
ronning thence South 89°08'40" East aleng the Sonth boua-
dary line of said Section 8 a distanoe of 1330.8 r.-t‘
thence North 0°39'43" East J284,.2 feet} thance Korth $§'135'
40" ¥est 1323.3 feet wore or less to a point in the Vet
1ine of said Sectfion B8; thence South 0°47'13" West 3284.8
fest more or less and along the Vest boundary line of said
Section 8 to the SB8cuthvest corner of said Section 8, the
peint of beginning,

WECREAS, DONILD F, TILGS snd AELEN L, TIEGS, husband and wife,
are the swners of all of Section 8, Township 1 North, Range &
Yest of the Bolse Yeridian, in Canyen County, Idaho, exeepting
therefrom ths following described parcels, to-wity

Commencing at the Southwest corner of saild Section 8 and
,rnnninf thence South 89°03'40" East along the South bopn-
dary line of said Section 8 s distance of 1330.3 toot&
thence North 0°395'43" Fast 3284.8 feet; thance North 89°15'
40" Yent 1323.3 feost more or less to a point in the Yest
1ine of said Section 8; thence Scouth 0°47'13" west 3284.2
feet more or less and along the West boundary line of said
Section 8 to the Southwest corner of sald Bection 8, the
point of beginning. )

Aleo excepting a parcel of land in the EX, SEW, Sectioa 8,
TO'nlhig 1l North, Range 3 West of the Boise Meridian, ia
Canyon County, Iénho. more particularly dssoribed as fol-
lows, to-wit: Connoneinf at the Southeast cormer of said
section 8, said point de ns the TRUE FOINT OF BEGINNING; °
thence N 83°053'40" #. 960.0 feet along the South beundary
of said Bection B to & point; thence N, 3°1%'20" ¥, 1266.8
fest to a point; thence N. 78°11'20" E, 264.8 feet to a
pointl thence N, 35%07'30" E, 992.2 feet te a point; thence

. 89%48'40" £, 219.7 feet to & point on the East bouondary
of said Section 8; thance S. 0°28'00" ¥, 2141.2 fest along '
the said East boundary of Section 8 to the point of bheginning.

Also excepting a parcel of land in the NEx, 3¥x, Section 8,
Townabip 1 North, Range 2 ¥est of the Boise vor{dinn, in
Canyon County, ldaho, more particularly descoribed ss follows,
to-wit: Coxmencing at the Southwest corner of said Sectien
'8, snd running 5. 89°03'40" E. 1330.3 feet along the Sgwth
boundary of said Sectfon 8 to the Southwest corner of the
E%, S5Wy, said Section 8; thence N. 0°39'43% E, 2063.4 feet
along the %est boundary of the said P¥, 8., Section 8 te



]

L

v m———— -

 n b e Rt s e o e et

T e

1
the TRUE FOINT OF BuGINNING; thence soatimuing N, 0°890'48°
B, 100.0 feet to a poiat that bears 8, 0*IN'45" ¥, 465.0 .
fest from the Northwesat corner of the sald Ex, 8Wn, Sesties
@; thanee B, 80°13'40" E. 120.2 Leot on o Jine 483.0 feet
South of and paralle] to the East and ¥est ene-gquarter line
of said Sestion 8 thence B. 0°39'45° ¥, 100.0 feet te a
peinty thenoe N. 89°13'40" w, 180,28 feet to the point eof
beginningy ssid tract contaioing 0,276 acres, sore or less.
IIEREAI WARGARET L. JUCKER H\HGOL as her sole cnd loplrlto
proporty. is the owner of all of Section 2, Township 1 North,
Range 3 Fest of the Boise Meridian, {n Casyon County, Idabey
WEEREAS, BARBARA CLMENTS is tbe ovnor'n;”thc i of the 8V3
of Section 1, Tewnsbip 1 North, Ran;o'3 illts.f the Boise Meri-
dian, in Canyes Couaty, Idabo;
WHrXREAS, C, ELwCOD WHITE and bDONA V, WHITE, husband and wifs,
are the owners of the Nk and the Nk ¢f the 5En, in Bection 1,
Township 1 North, Y-nge ) "est of the Boise Weridianm, in Ca;jon
County.'ldahé;

- - . | hy Trle-
!H[ZREAS. BRUCC L. HOOFNAGLE and OPAL L. HOOPNAGLE, husband
and -u.: MARGARET L. IUCKLR MARGOL, dealing with her sols and
upauu property, GUOKGE .. FINTLER and M.RYBELLE FINTLLR,
huaband and Iifo and CHARLES PINTLER and CAROL PINTLER hulbnnd
end -iro, are the owners of the EX of the SEn of Sectiom 54, and
all of the sn of Section 33, all in Township 2 lorth Range 3
Iolt of the Boino Meridian, In Canyon County, Idnho; and
: L

fH_RLiS FLED SLRYICE COMFANY, INC., an Idaho corporntion.
il the owncr of all of the N%, and the N¥ of the SWh and tho il
of tbo SEL. nll in Section 4, and the E¥ of the NEW of Soetlon
33, all in Tounlhip 2 North, Range J ¥est or the Botse Heridinn.
in Canyon County, Idaho; and ' ' -

WHIREAS, the parties to this agreemsnt have gone together
in a joint enterprise to acquire the real and personal prehirty
noéonlary to transport waters from the Snake livifqto the landa

- a8 set forth above
owned by them /AAn the following numbers of miner's inchss.

' 3
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v - Joha Aledp, JI1I, a single man ., . . ¢« + & ¢ « » 320 Lashes
Dry Lake Farms, Inc,, en Idaho sorporation. . . 480 inshes
fdr: . Kenneth Tiegs ‘ Sons, an Jdaho corporatisn. . . 100 inshes
Dry Lake Farms, Inc., an Idaho corporation, and
_ John Alnip. 111, a lin;lo man, as tenants oo
in common, . . o v e s s a + + + 640 fnches
Joba N, Brandt and Orah I. Brandt, hllblnd .
I.nd'if.........--.--....24013:!1.!
Tiegs Farms, Inc., an Idake corporatiocna . « + « B25 inches
Ellll‘! Tiesl .'10.51. RAA: « s v » + o o o« 173 {azhes
Denald L. Ti;;. and Helen L, Tisgs, hnnhanl -
and wife . . . . . e & v o o 2 % o s v « 128 dpchen
Margaret L. Jucker kor;tl. as her sele and .

separate preoperty. . . . ¢ « s . « « 300 inches
C. Elwoocd ¥hite and Edna V. Vhite, husblnd Coan
and wife . + « o « v & a e » o 400 ilcb..

Brucs L., Hoofnagle and Opll L. Hoornaglc, - '

husband and wife, Margaret L, Tucker

Morgal, as ber sole and separate pre-

perty, George W, Fintler and Marybelle

Pintler, husband and wife and Charles

Pintler and Carol Fintler, hnsband

and wife , . . ., I + o o 240 inches
Feed Service Company, Inc., an Idaho cor-

Poration + .« 4+ . 4 s e s v s 4 v a2 e« s s 4 330 fnches

NOF THERLFORE, feor ana Ip consideration of the mutual pro-
mises herein ¢ontained, the nndersigned parties de hereby agres
a8 follews; ’

That the parties hereto have atquired an interest as tenants
is ¢ommon in &nd to an e¢asemént from Carl E. Nicholeon and Blanche
Nicholsos, husband and wife, dated the _____ day of February,
1863, and recerded in the records of Canyon County, lIdaheo, sa

the __ ___ day of y 1983, 2s Instrumsent No, i
and an Easemeant Agresment from Basin Land Company, Ing., an Idako
sorporation, dated the 13th day of February, 1863, recerdsd in

the records of Canyon County, ldaho, on the day eof

L]

1943, as Instrument No. § and an Easemant from John
Alaip III, a single man, et al, dated the 28th day of Pebruary,
1943, recorded in the records of Canyom County, Idaho, on the

day of y 1663, as Instrusent

No, y and an Easement froa Dry Lake Farnms,

Inc., an Idsho corporation, et al, dited the 28th day of
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February, 1963, asad recorded ia the resords of Lsayea County,
1daho, on the _____ day of v 1963, 2 Jastrepeat

Ko, . « The parties hereto have further acquired oor-

" tain ditches, pipes, penatocks, pumps, & pusping station in the

Boake River, electrical equipaent aad other personal preperty,
more particularly deseribed fa Exhibit *4," attached herete end
made a part hereof, to convey ths aforementiocned mumber of
siner's inches of water teo the respective property of the par-
tiesg hereteo, all sccording te plans, saps and skatches as prepared
by Johnson & Underkofler, Consulting Enginoesrs of Nampa, Idphy.
which are by reference thareto made a part hereof, as though set
forth in full herein. _ o
It s spocifically understood asd agreed that all of the
laid,oasoqcntl. rigats of way, ditcbes, pipes, pc&ltockt. pusps,
pumping station, electrical equipment and other perpomal preperty
apd rights are held by the parties hereto as tenants in c¢ommon,
and their respective shares skall be according te the toll;vin;
formula, te-wit! ’ )
All real snd personsl preperty tbat is im o5 from the Spake
River snd running in a Nertherly direction to the first poiat
of diversion vhersby an individusl owner doss divert his water
in Seotion 13, Townahip 1 Nerth, Raoge 3 ¥est of the Boise Meri-
dian, i Canyen County, Idaho, as well as the holding poads im
Section 132, Townahip ]l North, Range J ¥est of the Boise H.ridiln.
in Canyon County, Idaho, and in Sections 7, 17 apd 18, all ia
Township 1 North, Range 2 fest of the Belse Meridian, in Canyon
County, Jdaho, does celoag {0 all of the parties to this agree-
ment in exact proportion to the nusber ¢f miner's inches that is
l1isted after their name¢ above, as the same does bear ratio to

the tota] nusber of ainer's Incbes of 4053,
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Theresfter, ithe real and persooal property used to transg~
port ‘the water to the oext poimt of diversion ia the main easal
- shall Sifong"to the parties transportln;'wator down this next
segment of the main canal in proportion to the number of {nches
of water that those partles can transport down thig section of
the canal, as the same does bear to the total remaining auaber
of inches of water to be transported down this section. Im all
of these computations, {t ig understood and agreed that each of
tht'ﬁdftles hereto has denignated the pusber of miner's inchas
to go to sach porticn of their land herein descrided.

‘ It 1s further understood and agreed that there is a reservoir
fa Section 1, Township 1 North, Range 3 Weat of the Bofae Meri-
dian, in Canyon County, Tdaho, and the costs of this ressrvoir
shall be borne proncrtiznately by all of the parties that do have
their point of diversion above and Lcyond the re-Iift l~cated in
Section 12, Township 1 Northb, Range 3 Waét of the Bofse Mertdian,
in Canyon Cotinty, Idaho, with the exception eof Tiegs Farss, Ine.,
an Idaho corperation. ) ’

It {¢ further understood and agreed that there is a lateral
canal running in an Casterly direction froam the North line of
Section 13, Township 1 North, Range 3 West of the Bolse Meridian,
in Canyon Couanty, Idaho, and that the same i{s owned ané is to be
paid for by Kenneth Tiegs & Sons, Ioc., an Idabe corporation, Donaid
E. Tiege and Helen L. Tiegs, husband and wife, Elmer H. Tiege, @
single san, Tiegs Farms, Inc., an Idaho corporation and Dry Lake
Parms, Inc., an Idahe corporation, end John Alsfp, III, a linilo
-an,raccordlng to the numher of miner's inches of water that this
lateral canal {8 to carry for each of these parties,

It is further understood and agreed that gach of the parties
hereto will pay for all costs of real and personal propertiy in

proportion to their tenants in coanon ownership {a each of the

%
i
- %
“kj'-\ - . e

b



-~ o - P e

T
various portiens of real and perasonsl property, and will sake
sugh payments upon demand. Likewise, all future ecsts eof repatir
'~ and replaceseat shall be eharged to ths parties mosordiag te

their respective ownership, and in secerdance te shere the repair

and replacemeat is neseded, , 0
Nene of the parties berete shall be entitled te a greater

sumber of miner's inches of water frem the irrigatien systea

cevered hereby than is set opposite his mawe above, evea though

ke might etherwvise be entitled te apprepriate more water from the

Saake River, except with the writtea consent of .all.of the qther

parties bereto., £ach of the parties sgrees to abide by all of

the terms, conditions and limitations set forth im the easemsats

and rights of way described aheve. ‘

;.. ALl prefessional sciviceg §.corred to date in connection

I with the project, and all cesta of acguisition of easeasats,-

' are to be borne by the parties herete inm prepoertien of their .

shares of winer's incbes of water to the total of the miner's

inoches of water, _

s -

This agreesent to pay for any costs of repair or replace-

' ment or restoration of the entire water system shall be a sove-

nant and duty running with each of the lande herein described,
in proportion to their shares thereof, and shall alse be a per-
; sopal obligation of the party or parties on whom the obligation
to pay falls hersunder,

Nothing herein contained shall be construed as limitiag the
right of the parties hercto te sell all or any portion ef their
shares in the entire water system, subject to the rights and

duties herein contained.
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+ It 1s specifically understood and agresd that each of the

{ parties hereto do own and have water rights im the Snake River
" as thelr ewn property, and the sase 1s not included in any tea-

} ancy ip cosaon agreement. It is werely the systea of raising
\ the water from the Snake River and transportin; it to the point
eof diversion af esach of the parties hereto, together with their
real and psrsona] property rights necessary tﬁor-igr that is owned
as tenants in commcn.

Tha parties hereto do understand and agres that Russell
Severn, Certified I'ublic Accountant ot Kampa, Canyon Couanty,
. Idaho, has prepared s set of records in connection with the cost

i; of acquisition, devilopment and construction of this said water

e L F

system. The parties herete have sxamined the same and do heredy

approve these recoras,

77" This agreement shall bind the heirs, admimistrators, execu-

7 tors, successcrs and assigns of thy rospcotlvc parties herete,
T IN ¥ITNLSS WHEREOF, the parties h;roto bave bereunto set
B their hands, thia day of July, 1963, N
] I — LT
DRY LAKE FARMS, IHC., an Jdaho
orporation
By
Its freaident
Atteat. '
Its Secdretary
TI1:GS FARMS, INC,, an Idaho
cerporation
By
its President
-
d
h
b 3
1 .\
L. _h\..\ O . . ‘ n§
—



Atteat:

Its >ecretary

Attest,

Yts Secretary

Attant:

Its Becretary

8.

KEKKCTH TIEGS & SONS, INC.,
an ldaho corporation

By

-

Its Presldent

FEED SERVICL COMPANY, INC., an
Idaho corporatiocn

By

ite Fresident

John Alstip, IIl

John H. Brandt

Urab I. Bracdt

Elmer H. Tiege

Donald E, Tiegs

Helon L. Tlegs

Mergaret L, Jocker Margol

Earbara Clenents

Ay

&
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Bruce L. Roolnagle "

Opal L. Hoolnagle

TR I George w. Fintler

e et N . [

v reo. Marybsile Fintler

Chai-les Pintler

Carol Pintler T ot -
4
State of Idaho ]
B C 1 as
County of Canyon i

IR

on this day of _, 1963, before me, the
iﬁdo}liknod.-n notary public in and for said Btltt; p;r-onally
R A .

appeared and y known

te me to be the President and Secretary, respectively, of TIEGS
FARMS, INC., and Keanneth . Tiege and Phyllis M. Tligl, knowa
tq me to be the I'resident and Secretary, reapesctively, of KNNETH
TIEG§ & SON3, INC., and M. O. Clements and Barbara Clesents,
known to me to be the President and Secretary, respesotively, of
DRY LAKE FARMS, INC., and R. S. Hogg and Frank N. Rawlings, kaown
to me to be the President and Secretary, respesctively, of FLED
SERVICE COMPANY, INC., and acknowledged te me that their respec-
. i

tive corporations executed the foregeing instrument,

R IR,

B
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- IN WITNESS WHEREOF, 7 have hereunto set my hand and affixed
iy official seal, the day and year {a this certificate first

ibovi 'ritton;

: Notary Publls Ter 3
: Residenge:
j My Commissiom Expires: .
F State of f
! s
County of i
On this day of s 1963, betore

me, the underasigned, & notary publis in and for said State, per-

e ————— T "

sonally appeared BRUCE L, RGCFNAGLE and OPAL L, HOOFNAGLL, bos-
band and wife, known to me t¢ ba the parsons whoae Dames are
subscribed te the wiithin and foregeing instrument, and acrnowledgoed
to me that they exscuted the same.

IN WITNESS «HEREOF, I have hereunto set ny hand and affixed
ay official seal, the day and year in this sertificate first

above written,

Rotary Public for

Reajdence!
My Commission Expires: .
State of i
H s
County of t
On this day of s 1983, before me,

the undersigned, a notary jubli¢ in and for said State, person~
ally appeared MARGAHET L. 1UCKk.# MARGUL, known to me to be the
person whose name is subacribed to the withia and foregoing iaostru-

ment, and acknowledged to me that she executed the zame,
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300 B,P., 1800 APN,

v.S. Serial # 1305718, ?
gz 38 hra fe S ke b O, B e,

bt Sl ritle St 18 2 o

. “Il-l. 60 » t !Hp‘.ln‘
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£
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.

- Wiring sd Inetallation 3500 H.P. § 125 Per H.F,

JRPL 3 Prasey €0 Creley 2300 Yot Pumptog Fiant
fist hasting contaet i ™ 200 Lt srare Smeers
mwtde Phase Failures

Yestinghoas

Layne Pactory £ 63 Li
mm.'gsn. 3/-'12-%1-:33-&'3%-
m,mmmu.im’gun-:h-nm.
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. RIVER STATION
HAT BUTTS EXHIBIT "A® (Cont'd)
SEAN, URIX_DIAN, XTEX '
Laye Pmp, s-mlfz.éaa Factory # 63 , with
2 Pusp sat 1.”‘" 3'“1“33
: 7 is° aic, Thal n,mu Hoad 135 Fos z.,oao‘o. 3
3 v.8, Sarial § 1299582, 600 H.P,, 1800 RPN,
“rm Coupling Bors 2 7/14"
i o, *e0 Orolc, folu F. L. Anpe 143, ﬁu.ruu N
Uppor 47230 ON, f.mr 6320 Jc 3
1l h{n- Sarisl # MZB& l (3] Hl- uith
Setting € h. 1, 3/40 '3
Mead Sise SOH 5 -y BT f mr:
Dynanie Head 535 !'t.., a,o6o PPN,
! 2 u.s. Notory serial 4 ﬁiao, 600 HePay 1?2 B.PKes
i Phase e, 2300 Yo
! a9 PT: haaring § Upper be7230 &, Bear '
' Lom i R 7
[

?

; 2% Galv. Fips {UDeed for Remote Con rol C\im.it)

co=r 10% Gate Yalve, 175 ib, W,P. Cast lron Body Uete
Yalve, op-Rising Ntem _—
13¢ m.. 3tell Pipe, P.L, -
&F 6760545 012 Type (18, Limited Aap Fuses
Matal Capacitor Racks ittached to 300 Volt tarter
Cabinets
#2 5,000 Tolt Cabie
29 Weld-On Flanges 300 #
&Y Weld-On Flanges 300 #
12" Yeld-On Flangee 300 f
2% Powll # 1433 250 7 Flanged Gate Valves, Koo~
Rising Steaw
A" Powsll # 1433 250 £ Flanged Gate Valves, Moo=
Ris Stans

& M 275 Lbs, '8I, Surge Valves

7

129 C.I. E3 Pig, 15 Toygle Flow Check Valves, 20 FII

1,06k.8 Pt, 367 Stesl Pemtook ,438 Wall

747.% P, 36® 5tell Panstook 281 Well x 52 Orede
36% Pressure Hsad

T2 re, 12® 10 Ga, Steel Pipe

Culvert Pipe Em Section 12 & 13)

Qulveart Pips (Betwean 3eqtion 1 & 12 .

10 Bole River Sump, Inaludin Outlet Box, Tresh Racks
Orills, Roof, Fencing

|
i
|
: o
|
{
{
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" EXHIBIT "A® (Cont'd)

g A
: V.8, Motor, Serial /4 125 K,P, 1800 R,P.H,
" 95 TV, Theme tokl$ 'ﬁ'"‘aﬂr%m AD vdu,
F. L. & nl ofy m
IA{n ‘7018 hotorr ’ 6
: Pulp Setling 38 Ft, ‘ ‘fn
Shaft, leed Sise SO 12 ‘.Sug k;nuor 2ant
. “m mc Head w f! 6 P.l‘. t
Y Uose lotor, Serial § 10390 3 by 125°8.2,, 1800 Rt .
. Trpe MU, Pnnl A-U.S U?,') h, LD vuu,
f‘. La z%
I 1 e Pusp, Layns, Serial § L7016, Fastory
Lot T m’muﬁmn.am..b mmgxm 3
. , Shaft, Reads Siee S04 i2,') Stape or § 14+
f" e total Dynaade Hoad 90 ks 100 RN
P 1 : q; '_’:, _j'.;. -, U.s. mw M,:%Jg U ; 12’ ’.l. m l P.uloiu.
] N . - - A énu.
{ LEJ - 5 Elmmr ﬂﬂr’?“hfw !
S U tar, St £ s o g
SR RS Y Meod se Cycle ts,
! e oae r. Ly ape Tl Dearing ¢ Upper 1-'rmrr5
[T
1 nupwm Serial 20045, Fact LE-209, with
e by Gl in 10 Pt. m.'m“u:fu; 6%- Shaft, Tube
1 3/16% Shaft, iloud Jize ww.m 2--u;e, Imsnu-
# 12 TiC, Total Dyggu.ta liecd 50 Ft, " 2,000 GoPoly
125 HePy 3 Puae Cyole, LD Voll, AtToes the Ling -
> Ptnpi.mi'g.a.n Padels, vArodit Broarcs Types Hand-Gee® < - -
Automeiie witch :
3 Third Leg Overload
3 Lightain: arrestors
i N Niri‘;.ng and Installation ﬂs HePs 4 1,50 Per U.P,
oPe hid Yoltie
'Pi‘.n ?a.mn,‘” ' Altomtic Switeh
C:I.rcuit. Brecoar Type
b Lizhiatn, Arrut.or
1 3rd Leg Overloed
t C.E. Phase Failures
1 ih-tiwbma'll;,d:ﬂol Relay
] (]
) § Float Contrel tage
Materisl (Wire, Conduit, and Fittings)
1 Ao Anes FTY, Flanged, whook Valwve -
P 3 u'nm'xu-mm,rmmmvnn
1 10°  anes NP, | Dutterfly Valve
l‘ 0 2% 12 Gay Steal Pips, Bere (Dischargs Jet-Up)
L § A® Aog ABC YiH, Yalwve Beaic Hydre ¢
Welding soreens ’
L . 3% 0D, Stead x .43 ell, bare

M onr, . Os, t-u]. Pips Bare .,
cmlmhpho-wmmh.md. S
ﬁn. mu-lucuuwmbu- w g Y 4
i 1o ¢, and Flange Ceskety F
3 12+ Utld-&th;' nd Flange Gasket ' " ¢
4 Sup Screm.,f:;hriukdg‘ : * f
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AMENDMENT TO )
TENANCY IN COMMON AGREEMENT

THIS AGREEMENT, Made and entered into this
day of September, 1988, by and between JOHN ALSIPZl 11,
dealing with his sole and separate property; DRYLA;;iginug,
INC., an Idaho corporation; KENNETH E. TIEGS and PHYLLIS M,
TIEGS, husband and wife; JOHN H. BRANDT, dealing with his
sole and separate property; TIEGS FARMS, INC., an Idaho
corporation; ELMER H. TIEGS, dealing with his sole and
separate property; DONALD E. TIEGS AND SONS, INC., an Idaho
corporation; SKYVIEW LIMITED PARTNERSHIP, a limited partnership;
BMK, INC., an Idaho corporation; HERKE STAM and MARGRIETA M,
STAM, husband and wife; GEORGE W. PINTLER and MARYBELLE
PINTLER, husband and wife; CHARLES PINTLER and CAROL PINTLER,
husband and wife; TRAVELERS INSURANCE COMPANY/ALLEN FARM;
and R-LAZY-R FARMS;

WITNESSETH:

WHEREAS, there is a Tenancy in Common Agreement,
recorded as Instrument No. 537883, dated August 20, 1963,
records of Canyon County, Idaho, which is, by reference
thereto, made a part hereof as though set forth in full
herein, and which Tenancy in Common Agreement does concern
the ownership of easements, rights of way, ditches, pipes,

penstocks, pumps, pumping station, electrical equipment, and

AMENDMENT TO TENANCY IN COMMON AGREEMENT - 1 .~ = «-

At g

Exhibit lo




other personal property for an irrigation system taking
water from the Snake River, in Canyon County, Idaho; and
whereas;Athere are two amendments to said agreement, the
first dated July 29, 1966, and the second dated February 4,
1969.

WHEREAS, since the 20th day of July, 1963, there
have been additions to the property so owned, sale and/or
exchange of real property involved, and additional land
irrigated under the system, and various changes of ownership
in the tenancy in common. The parties hereto, being all of
the owners of the tenancy in common, do desire to set forth
in writing, and of record in Canyon County, Idaho, the
present extent and ownership of the tenancy in common.

NOW THEREFORE, for and in consideration of the
mutual covenants herein contained, the parties hereto do
hereby agree as follows:

That the ownership in the tenancy in common in the
shares hereinafter set forth is appurtenant to the following
described real property of the owners of the tenancy in
common, to-wit:

JOEN ALSIP, 11I, dealing with his sole and separate
property:

All of Section 18, Township 1 North, Range 2 West
of the Boise Meridian, in Canyon County, Idaho.

T,

AMENDMENT TO TENANCY IN COMMON AGREEMENT - 2

T
™

FEG g 1993



DRY LAKE FARMS, INC., an Idaho corporation:

The South Half of Section 12, and all of Section
13, all in Township 1 North, Range 3 West of the
Boise Meridian, Canyon County, Idaho.

BMK, INC., an Idaho corporation: T

The North Half of the Northeast Quarter of Section
11; the Southwest Quarter; the West Half of the
Southeast Quarter; the Scutheast Quarter of the
Southeast Quarter; the South Half of the Northwest
Quarter; and the Southwest Quarter of the Northeast
Quarter of Section 26; the North Half of the
Southeast Quarter and the Southeast Quarter of the
Northeast Quarter of Section 27; and the Northeast
Quarter and the East Half of the Northwest Quarter
of Section 35, all in Township 2 North, Range 3
West of the Boise Meridian, in Canyon County,
Idaho.

KENNETH E. TIEGS and PHYLLIS M. TIEGS, husband and
wife:

All of Section 17, Township 1 North, Range 2 West
of the Boise Meridian, in Canyon County, Idaho. --

JOHN H. BRANDT, dealing with his sole and separate
property:

The South Half of the Northeast Quarter, and the
Southeast Quarter, in Section 11, Township 1
North, Range 3 West of the Boise Meridian, in
Canyon County, Idaho.

TIEGS FARMS, INC., an Idaho corporation:

The East Half of the Northwest Quarter, and the
Northeast Quarter of Section 7, in Township 1
North, Range 2 West of the Boise Meridian, in
Canyon County, Idaho.

ELMER H. TIEGS, dealing with his sole and separate
property:

The South Half of Section 7, Township 1 North,
Range 2 West of the Boise Meridian, Canyon County,

Idaho.
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Commencing at the Southwest corner of Section 8,
Township 1 North, Range 2 West of the Boise Meridian,
in Canyon County, Idaho, and running thence South
89°05'40" East along the South boundary line of
said Section 8, a distance of 1330.3 feet; thence
North 0°39'45" East 3284.,2 feet; thence North
89°15'40" wWest 1323.3 feet, more or less, to a
point in the West line of said Section 8, thence
South 0°47'15" West 3284.2 feet, more or less, and
along the West boundary line of said Section 8, to
the Southwest corner of said Section 8, the point
of beginning.

DONALD E. TIEGS AND SONS, INC., an Idaho corporation:

All of Section 8, Township 1 North, Range 2 West

of the Boise Meridian, in Canyon County, Idaho,
EXCEPTING THEREFROM the following described parcels,
to-wit:

Commencing at the Southwest corner of said Section
8, and running thence South 89°05'40" East along

the South boundary line of said Section 8 a distance
of 1330.3 feet; thence North 0°39'45" East 3284.2
feet; thence North 89°15'40" West 1323.3 feet,

more or less, to a point in the West line of said
Section 8, thence South 0°47°'15" West 3284.2 feet,
more or less, and along the West boundary line of
sald Section 8, to the Southwest corner of said
Section 8, the point of beginning.

Also excepting a parcel of land in the East Half
of the Southeast Quarter of said Section 8, more
particularly described as follows, to-wit: Commencing
at the Southeast corner of said Section 8, said
point being the TRUE POINT OF BEGINNING; thence
North 89°05'40" West 960.0 feet along the South
boundary of said Section 8 to a point; thence
Norxth 3°19'20" West 1266.2 feet to a point; thence
North 79°11'20" East 264.8 feet to a point; thence
North 35°07'30" East 992.2 feet to a point; thence
North 89°48'40" East 219.7 feet to a point on the
East boundary of said Section 8; thence South
0°28'00" West 2141.2 feet along the said East
boundary of Section 8 to the point of beginning.
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Also excepting a parcel of land in the Northeast
Quarter of the Southwest Quarter of said Section
8, more particularly described as follows, to-wit:
Commencing at the Southwest corner of said Section
8, and running South 89°05'40" East 1330.3 feet
along the South boundary of said Section 8 to the
Southwest corner of the East Half of the Southwest
Quarter of said Section 8; thence North 0°30'45"
East 2062.4 feet along the West boundary of the
said East Half of the Southwest Quarter of Section
8 to the TRUE POINT OF BEGINNING; thence continuing
North 0°39'45" East 100.0 feet to a point that
bears South 0°39'45" West 465.0 feet from the
Northwest corner of the said East Half of the
Southwest Quarter of Section 8; thence South
89°13'40" East 120.2 feet on a line 465.0 feet
South of and parallel to the East and West one-
quarter line of said Section 8; thence South
0°39'45™ West 100.0 feet to a point; thence North
89°13'40" West 120.2 feet to the point of beginning;
said tract containing 0.276 acres, more or less.

SKYVIEW LIMITED PARTNERSHIP:
PARCEL I:

Section 2, Township 1 North, Range 3 West, Boise
Meridian, Canyon County, Idaho. Lots 1 and 2;
South Half of Northeast Quarter, Southeast Quarter;
LESS a portion of the Northeast Quarter of the
Southeast Quarter, Section 2, Township 1 North,
Range 3 West, Boise Meridian, Canyon County,

Idaho, more particularly described by metes and
bounds as follows:

Commencing at the Southeast corner of Section 2,
Township 1 North, Range 3 West, Boise Meridian,
Canyon County, Idaho, and running North 0°10'00"
East, 1353.86 feet along the Easterly boundary of
said Section 2 to the TRUE POINT OF BEGINNING;
thence continuing North 0°10°'00" East, 735.86 feet
along said Easterly boundary of Section 2 to a
point; thence at.right angles and bearing North
89°50'00" West, 569.00 feet to a point; thence at
right angles and bearing North 0°10'00" East,
115.00 feet along a line parallel to and 569.00
feet Westerly from the said Easterly boundary of

-
L .
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Section 2 to a point; thence at right angles and
bearlng North 89°50'00" West 20.00 feet to a
point; thence at right angles and bearing South
0°10'00" west 350.86 feet along a line parallel to
and 589.00 feet Westerly from the said Easterly
boundary of Section 2 to a point; thence at right
angles and bearing South 89°50'00™ East 589.00
feet to the point of beginning; containing 10.00
acres more or less,

" PARCEL 11:
Section 2, Township 1 North, Range 3 West, Boise

Meridian, Canyon County, Idaho. Lots 3 and 4,
South Half of Northwest Quarter, Southwest Quarter.

HERKE STAM and MARGRIETA M. STAM, husband and wife:

The North Half and the North Half of the Southeast
Quarter of Section 1, Township 1 North, Range 3
West of the Boise Meridian in Canyon County,
Idaho.

GEORGE W. PINTLER and MARYBELLE PINTLER, husband and
wife, and CHARLES PINTLER and CARCL PINTLER, husband
and wife:

The East Balf of the Southeast Quarter of Section
34, and the South Half of Section 35, in Township
2 North, Range 3 West of the Boise Meridian, in
Canyon County, ‘Idaho.

TRAVELERS INSURANCE COMPANY/ALLEN FARM:

All of Section 36, Township 2 North, Range 3 West
of the Boise Meridian, Canyon County, Idaho;

EXCEPTING THEREFROM:

Commencing at the Southeast corner of said Section
36 and thence North along the Section line a
distance of 1,568.86 feet to the intersection of
the center line of a 26 foot easement with said
Section line; thence along the centerline of said
26 foot easement the following courses and dis-
tances: North 89°45' West, 44.62 feet; North
20°31' West, 238.13 feet; North 0°28' West, 167.58
feet; thence North 41°54' West, % 53 feet to the

-~ ,}%9
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Real Point of Beginning; thence North 2°46' West,
182.84 feet; thence North 87°59' West, 179.14
feet; thence South 0°02' East, 188.50 feet; thence
South 89°52' East, 187.73 feet to the Real Point
of Beginning.

R-LAZY-R FARMS:
TRACT I:

The West Half of the Southwest Quarter of Section
1, Township 1 North, Range 3 West of the Boise
Meridian, Canyon County, Idaho.

TRACT II:

The East Half of the Southwest Quarter of Section
1, Township 1 North, Range 3 West of the Boise
Meridian, Canyon County, Idaho.

and

The South Half of the Southeast Quarter of Section
1, Township 1 North, Range 3 West of the Boise
Meridian, Canyon County, Idaho.

EXCEPTING THEREFROM THE FOLLOWING DESCRIBED REAL
PROPERTY:

This parcel is situated in the Southeast Quarter
of the Southeast Quarter of Section 1, Township 1
North, Range 3 West of the Boise Meridian, and is
particularly described as follows:

BEGINNING at the Southeast corner of said Southeast
Quarter of the Southeast Quarter;

Thence North 89°23'00" West, along the South
boundary of said Southeast Quarter of the South-
east Quarter, a distance of 1019.28 feet;

Thence North 9°17'20" East, a distance of 1346.98
feet to a point on the North boundary of said
Southeast Quarter of the Southeast Quarter;

Thence South 89°26'49" East, along said North
boundary, a distance of 81.44 feet to a point on

=y
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the East boundary of said Southeast Quarter of the
Southeast Quarter;

Thence South 0°37'40" West, along said East boundary,
a distance of 1332.49 feet to the POINT OF BEGINNING.

TRACT III:

The North Half of Section 12, Township 1 North,
Range 3 West of the Boise Meridian, Canyon County,
Idaho.

EXCEPTING THEREFROM THE FOLLOWING DESCRIBED REAL
PROPERTY :

This parcel is situated in the Northeast Quarter
of the Northeast Quarter of Section 12, Township 1
North, Range 3 West of the Boise Meridian and is
more particularly described as follows:

BEGINNING at the Northeast corner of said North-
east Quarter of the Northeast Quarter; thence
South 0°37'35" West, along the East boundary of
gaid Northeast Quarter of the Northeast Quarter, a
distance of 200.98 feet;

Thence North 88°46'10" West, a distance of 234.91
feet;

Thence North 58°15'20" West, a distance of 73.30
feet;

Thence North 57°43'10" West, a distance of 309.990
feet to a point on the North boundary of said
Northeast Quaxter of the Northeast Quarter:

Thence South 89°23'00" East, along said North
boundary, a distance of 558.04 feet to the POINT
OF BEGINNING.

AND ALSO EXCEPTING THEREFROM THE FOLLOWING DESCRIBED
REAL PROPERTY:

This parcel is situated in the Northwest Quarter
of Section 12, Township 1 North, Range 3 West of
the Boise Meridian, and is more particularly
described as follows:

E’? fu
AMENDMENT TO TENANCY IN COMMON AGREEMENT - B

FEB1 g 1993

ey




BEGINNING at the Northwest corner of said North-
west Quarter;

Thence South 89°23'00" East, along the North
boundary of said Northwest Quarter, a distance of
980.88 feet;

Thence South 0°45'46" West, a distance of 375.00

feet;

Thence South 64°06'41" West, a distance of 343.64
feet;

Thence South 30°34'52" West, a distance of 124,01
feet;

Thence South 38°51'22" West, a distance of 196.11
feet;

Thence South 31°01'43" West, a distance of B87.65
feet;

Thence South 23°49'43" West, a distance of 132,02
feet;

Thence South 12°00'49" West, a distance of 161.90
feet;

Thence South 8°10'09" West, a distance of 126.57
feet;

Thence Socuth 2°36'30" West, a distance of 76.33
feet;

Thence South 5°36'20" East, a distance of 105.40
feet;

Thence South 1°10'14" East, a distance of 71.40
feet;

Thence Scouth 16°08'26" West, a distance of 50.10
feet;

Thence South 27°01'47" West, a distance of 74.35
feet;

Thence South 34°05'37" West, a distance of 81.12
feet;

I
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Thence South 47°51'48" West, a distance of 118.83
feet;

Thence South 50°15'58" West, a distance of 110.69
feet;

Thence South 53°46'49" West, a distance of 114.28

feet to a point on the West boundary of said

Northwest Quarter;.

Thence North 0°35'40" East, along the West boundary

of said Northwest Quarter, a distance of 1926.73

feet to the point of beginning.

It is specifically understood and agreed that all
of said easements, rights-of-way, ditches, pipes, penstocks,
pumps, pumping stations, electrical equipment and other
personal property and rights are held by the parties hereto

as tenants in common and their respective shares and percentages

of the whole shall be according to the following formula,

to-wit:

RELIFT RELIFT RIVER TOTAL
CORRECT PARTIES PERCENT SHARES SHARES PERCENT
JOHN ALSIP 500 .11
KENNETH TIEGS 100 .022
DONALD TIEGS 125 .0275
ELMER TIEGS 300 066
JOHN BRANDT L0719 200 200 .044
DRY LAKE FARMS 740 .1628
R LAZY R FARMS .1439 400 400 .088
HERKE STAM .1187 330 330 .0726

JMht&ﬁ”Ppam
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SKYVIEW LIMITED PARTNERSHIP .1798 500 500 .11

GEORGE W. PINTLER AND

CHARLIE PINTLER .0863 240 240 .0528
BMK, INC. .2194 610 610 .1342
TRAVELERS INS/ALLEN FARM .1798 500 500 .11
TOTALS .9998 2780 4545 .9999

It is agreed that power costs are those incurred
by the tenancy in common agreement with Idaho Power Company.
Operation and maintenance charges are all those incurred in
lifting the water from the Snake River and from the relift
pond and delivering the same to each point of diversion.

Power costs at the relift station will be charged
only to those on the relift system. Power costs for lifting
water from the Snake River to the relift system will be
shared by all owners, whether on the relift system or not.

All power costs will be charged based upon the
amount of water used monthly as determined by water meters.

Operation and maintenance charges will be allocated
as follows:

(a) In the case of repair, replacement or new
construction of pumps, meters, valyves, panels, penstock
and/or ditches on the relift system shall be paid for by
those owners of the xelift system based upon their percentage

of ownership of the relift system.

Pt s
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(b) In addition, any repair or reconstruction of
that certain ditch which runs from the diversion point at the
relift pond East to what is known as Tiegs Pond, shall be paid

for by the shareholders according to the following percentages:

JOHN ALSIP III 43.5 percent
KENNETH TIEGS & SONS, INC. 8.7 percent
ELMER H. TIEGS 26.1 percent
DONALD E. TIEGS AND SONS, INC. 10.9 percent
DRY LAKE FARMS, INC. 10.8 percent
TQTAL 100.0 percent

(c) All other operation and maintenance charges
will be shared by the respective parties three-fourths based
upon their actual percentage of water used, and one-fourth
on their respective ownership in the river system regardless
of where such costs are incurred. 1In the event that any one
farming unit chooses; in advance of planting, to farm ninety

percent or less of their irrigable acreage, then their said
"other operation and maintenance charges" shall be under the

following formula: As to the three-fourths portion of the
formula, it shall be the average usage of the previous five
years based upon the actual percentage of water used in
those five years; and as to the one-fourth portion of the
formula, it shall be based upon their respective ownership
in the river system regardless of where such costs are incurred.
If the actual usage in the three-fourths portion of the
formula is in effect greater than the five year average,
then the actual percentage shall be used.

(d) During the year, operation and maintenance

charges shall temporarily be collected on a basis of o
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At the end of the year, the three-fourths/one-fourth formula
shall be applied retroactively and a reallocation will be
made and refunds or charges made accordingly,.

It is agreed that all respective operation and
maintenance charges shall be authorized by a majority wvote
of the unit or units involved by percentages. All capital
expenditures will be authorized only by a unanimous vote.

In the original tenancy in common agreement, there
was a reoccurring reference to miners inches as a means of
determining ownership interest in the system. This has led
to much confusion, particularly with new owners that were
not a part of the system at its beginning. At the time the
canal company was formed, each owner's interest was generally
understood to be corresponding to the maximum number of
miner's inches of water that they might need at any one

time. Several years later, with the addition of new acres,

it became evident that the system was not capable of delivering

the full amount of water to every owner at any one time, 1In
addition, several owners subsequently sold some of their
shares either to new owners, present owners, or the tenancy
in common. Keeping in mind that all parties were aware that
4545 inches could not be delivered at any one time, it made
more sense to describe ownership interest in texms of shares

or percentage, thereby avoiding confusion in the minds of
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some who might think they were entitled to be delivered
their water, whether the system was capable or not. We
further agreed that in the event there was a time when we
could not meet the requests of all the owners for water
delivery, then a ration system, set forth below, will be
used:

FORMULA FOR RATIONING OF WATER

In the event there occurs a time when we cannot

deliver the full amount requested by all share-

holders, then we will allocate water delivery
based on a percentage of river shares.

It is understood and agreed that in the event any
of the parties hereto fail to pay any operation, maintenance
or power bills incurred in behalf of the Tenancy in Common,
or in connectioﬁ wiihranfioééfafion or mainﬁenénce organizaﬁion,
by the next first day of February following the incurring of
said charges, then the party failing to pay shall forfeit
the right of delivery of water through the tenancy in common
system until said charge is paid in full, including interest
which shall be charged on the basis of Nampa average prime
rate plus three percent (3%), beginning ten days after due
date.

It is understood and agreed that all terms and
conditions of the Tenancy in Common Agreement, not incon-

sistent herewith, are to remain in full force and effect,

just as though set forth in £full herein, and just as though

¥ o
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the parties to this agreement did each enter into the Tenancy
in Common Agreement, with the lands herein involved and in
the shares of ownership herein involved.

It is mutually understood and agreed that this
agreement shall bind the heirs, personal representatives,
successors and assigns of the respective parties hereto.

In the interest of time and due to the fact that
the signators to the contract are scattered, all of the
parties are signing one document with the exception of JOHN
ALSIP, I1I, dealing with his sole and separate property, and
he alone is signing an exact similar document. The result
is that the entire said contract will in effect be signed by
all parties and their signatures acknowledged before a
Notary Public,

Margrieta M. Stam is signing for herself as an
individual and for the interest of her late husband, HERKE
STAM. She does personally guarantee that this document will
be ratified and confirmed by the Personal Representative of
the Estate of Herke Stam, deceased, when such Personal
Representative is appointed.

IN WITNESS WHEREOF, the parties hereto have here-
unto set their hands or caused their corporate names and
seals to be hereunto affixed by their duly authorized cofficers,

the day and year first hereinabove written.
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ATTEST:

DRY LAKE 25
By . 9

M, L. Clements, President.

—~Kristin A. Clements, Secretary.

(CORPORATE SEAL)

Barbara

Cra 7 Secretary.

(CORPORATE SEAL)

ATTEST:

%/\ o

Tiegs,yﬁecretary.

(COFPORATE SEAL)

.
‘.ua - -=; : ) ‘1.
KEN Aé‘rﬁ_ >) "r':n-:c;s ?—(
/ /. e
L7 1) T acgy

M. TIEGS

7
el B Dt

JOWK H., BRANDT

TIEGS FARMS, INC.

E. TIEGS,AND SONS, INC.

Donald E. Tiegs, Pr

'I'm- -
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SKYVIEW LMITED PARTJ/ESHIP

/[?7/

By
Dwayne Skogéberg, Partner

aurene Skogsberg, P

BMK, INC,

By

arbara Craven,

ATTEST:

Secretary.

(CORPORATE SEAL)

%a@ﬁqa:&
CAROL PINTLE

TRAVELERS INSURANCE CCOMPANY

oy Onud S Yol -

Donald S. Reed, General Manager

AMENDMENT TO TENANCY IN COMMON AGREEMENT - 17 | v




Josephine P. Beeman

DAVIS WRIGHT TREMAINE

702 West Idaho Street, Suite 700
Boise, ID 83702

Telephone: (208) 338-8200

Attorneys for Select Members of the
Hat Butte Tenancy-In-Common and the
Hat Butte Mutual Canal Company

BEFCRE THE DIRECTOR OF THE IDAHO DEPARTMENT

OF WATER RESOURCES

IN THE MATTER OF

APPLICATION FOR TRANSFER

NO. 3699 BY HARVEST FARM
COMPANY AFFECTING WATER RIGHT
NOS. 02-02280, 02-02368,
02-02422 and 63-03593.

CERTIFICATE OF SERVICE

St st N Sl Nmpt? Vot “mgat®

I hereby certify that on this /[l4hday of July, 1991, I
served a copy of the IDAHO CODE § 42-108 MOTION TO DISMISS
TRANSFER APPLICATION OR IN THE ALTERNATIVE, TO STAY PROCEEDINGS
BEFORE WATER RESOURCES and one copy of the AFFIDAVIT OF MAURICE L.
CLEMENTS, by depositing copies of same thereof in the United States
mail with postage prepaid, in an envelope addressed to the
following:

Harvest Farm Co.
13735 Missouri Avenue
Nampa, ID 83686

Bruce Smith, Esq. CERTIF IL
P. 0. Box 2139 P 345 760 130
Boise, ID 83701-2139 s
Sherl Chapman %ﬁ; ' EE f'ﬂﬂ
410 S. Orchard, Suite 144

Boise, ID 83705 FEB].Gigss
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Stephen A. Bradbury
P. 0. Box 1368
Boise, ID 83701

G. Lance Salladay
407 West Jefferson
Boise, ID 83702

John Busnardo

12804 Missouri Ln.
Nampa, ID 83651

7 Berntan

EPHINE P. BEEMAN
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File No. Azg f-/f&mﬁ/%
STATE OF IDAHO M ﬁ/lﬁ’o MM‘/

Department of Water Resources

FI1ELD INSPECTION REPORT

1, Date: -7/ ’2-/4/ Time: & .00 Pag  Photos: Yes X No
I/ / r
2, Inspectlon involves: x Water Rights Dam Safety Wel| Construction or Driller
Waste Well Stream Channel Alteration Water Distribution
Other

3, Reason for inspection: M M‘,{ mefe
g

4, Stream name:

5. Stream characteristics:

est,
6. Stream width: Dapth: Gradient: Q: meas.
7. Location: 1/4 1/4, Sec, , Twp, » Rge. , County
Landmark:

8. Person(s) contacted: y }/ﬂ‘ /A.f g’ok'( :J//M A(C S“TW
9, Dam name: .E """‘V& A %f‘ il Spltlélm Yes 0

Out let open: No Yas @ Spiliway open: Yes Fibrd Gate open

Freeboard: Spillway Crest Res. staga: Rising Falling Rate

10, Area characteristics:

11, Weather conditions:

12, Describe activity/conditions Inspected:

13, Are all requirements being met? Yes
I¥ not, check type violated: Statutory Rules & Regs Permit

14, Describe impact on others:

15, Describe alternatives:




16,

17,

18,

Remarks

Fol lowup Necessary: )<‘ Yes

Describe:

&llﬂd?‘_[@nﬁum%d Lo viad Iths Aerve .

Sketch: tnclude direction, important dimensions, photo locations, landmark or reference point

20,

21,

22,

Action taken at time of inspection:

)]‘

it _ ok AT

Follow up action: Date: Additional Memo Prepared: ____Yes ____No
Describe:
Ll ) o i
Si d:
e FEB1 61993




File No. qu fre 7 ;4!!:4: zéz M Butle ke,

STATE OF {DAHO
Department of Water Resources

FI1ELD INSPECTION REPORT

1, Date: E}Zﬁi’" Time: Z IS a4 Photos: Yes X No
r , L4
2, inspection involves: ¥ Water Rights Dam Safety Wel | Construction or Driller
Waste Well Stream Channel Alteration Water Distribution
Other

3, Reason for Inspection: £Mf¢f ](/fo.-l peAg d‘_{;c;

4, Stream nama:

5. Stream characteristics:

est,
6. Stream width: Depth: Gradient: Q: meas.
7. Location: 174 1/4, Sec. , Twp. , Rge. , County
Landmark:
8. Person(s) contacted: PM (Qf\é Q _ﬁv,.. ""qu\ als, sp,k, /
e 6{02-( ﬁn/\
9. Dam name: Spitling: __ Yes 0
Out lat open: No Yes Q Spi!lway open: Yes Fibrd Gate open
Freeboard: Spiliway Crest Res. stage: Rising Falling Rate

10, Area characteristics:

11. Weathar condltions:

12, Describe activity/conditlions Inspected:

13. Are all requirements being met? Yeos

I¥ not, check type violated: Statutory Rules & Regs " Permit

14, Dascribe impact on others:

15, Describe alternatives: iﬁé" .

FEBTg 1993




e ¢

[ P

16, Remarks MA"‘O h“"”‘—/ ,BOOJP#\. - fJnﬂ::-}f ’pr:fo‘)" 3 2 bad 1

Toteli 2 ;—-4 el . D5 4SS po jcl

/ .
Bt ted Bitte purgs - O ffo Totaliz g redecs - Weot 324249
Fasyr 4353278

Flow 7["0» Al 4o J\II:ALU 'p/glpu%, =0
17. Followup Necessary: _)(_Yas No Describe: A off ‘/,;‘J A‘(f‘-w;{’/ﬂw et s
L)

/h'S-lA Hed .

Mok : O~ resr £ ut Projecd 11eCrp, ety beder < hposed /2‘00‘3{,—' 5'75‘7"{/00941
L / r 4

18. Sketch: Include direction, important dimensions, photo locatlons, landmark or reference point

19, Action taken at time of inspection:

20, Signed:— —EBL-—J f:r::u-l/%

21, Follow up action: Date: Additional Memo Prepared: Yes No

Describe:

22, Signed:

FEB 161993




CONVERSATION MEMORANDUM DATE  ¢/2o/ 199)
=2,

FILE Hat BoHe

NAME OF PARTY toocvee St / How .ot Faves
EMPLOYEE T e T oS

RE: M!'sa I'f‘r’ms
E\’Cc Siated  fl.t
‘,W/th (. The et Bofle  meas Aesice /b?; ﬂrﬂ;é'r‘!’ ¥ er// L. rmstelles

rlext  wleak

2, He s lea, o Yoo, a o /N"j'af-:-—/& all ls;:,._,‘_c, Af _ Opce, ratle-

/ ' .
“/’vw- «A'fsf proceed, ahH Y2108 As Sugaessed L-—[ o Beepan .
o va 7 —

3. 'flLe d(g,;¢5 '60 QJA[?( Un-l;/ ﬂ( B&w fufe, e Ccﬂ/{'fr;/—{,/%—[nw{sf

bglo/c proce Ay witls bcar, v
/ ] 7 7

Y. Pl("‘??& fl, week d& égﬁ' 9 _ys 4f(if’qélf /%’fz A{m,;,

Wt € /’ng-
e

/. F‘{e w;f[ O cte l--J/ Sﬂ{// e SH':(JS J_) ,ao_ﬂ,&_, J o //ca//sl
4o w:// /fépond @—Mf stz k

2. e ha, Askeys Da-’(e«” {arvap~ &(?)p/ Md? /}45;}{16;!70;@
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DAVIS WRIGHT TREMAINE ¢

Law Orrices

702 WEST Ipano STReeT © Surrk 700 + Borsk, Ipaso 83702 Gergrmeget b Gister B

JosepHINE BEEMAN
{208} 138-8233

David R. Tuthill, Jr., P.E.

Manager, Western Regional Office
Idaho Department of Water Resources,

2735 Airport Way
Boise, ID 83705

{208} 338-8z00

June 18, 1991

Re:  Harvest Farms Application for Transfer
of Water Right Nos. 02-02280, 02-02368,

02-02422 and 63-03593

Dear Dave:

My clients, the select members of the Hat Butte Mutual Canal Company and tenancy in
common, would like to know if the two-way totalizing flow meter has been installed in the pipe
that connects the Allen and Naito Farms. To our knowledge, the meter is not in.

Harvest Farm Company first estimated that the meter would be installed by the end of
April. At the end of April, the Department was advised that it would be mid-June before the
new meter would be installed. It is now two and one-half months into the irrigation season.
If the meter is not in place, the only guarantee that Hat Butte water is not used on the Naito
property is to disconnect the pipe between the two farms until the meter is installed.

The ditch rider for the Hat Butte delivery system is available to make measurements on
at least a once or twice daily basis once the meter is installed.

JPB:md
cc: Hat Butte Select Members:

Sincerely,

DAVIS WRIGHT TREMAINE

phine P. Beeman

BE .
RN ¥
R L8

FEB1 6 1933

Fax: (208) 338-8299

.
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David R, Tuthill, Jr., P.E.
June 18, 1991
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M. Clements
B. Craven
G. Goulet
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Lance Salladay
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John Busnardo

Davis Wright Tremaine




ELAM, BURKE anp BOYD

ATTORNEYS AND COUNSELORS AT LAW

KEY FINANCIAL CENTER
702 WEST IDAHO
POST OFFICE BOX 1539

TELECOPIER
ScoTT L. CAMPBELL BOISE, |IDAHO 8370) 208-384-5844

TELEPHONE
208-343-5454

May 16, 1991

David R. Tuthill, Jr., P.E.
Manager, Western Regional Office
IDAHO DEPARTMENT OF WATER RESOURCES
2735 Airport Way

Boise, ID 83705

RE: Harvest Farms Application for Transfer of
Water Right Nos. 02-02280, 02-02368,
02-02422 and 63-03593

Dear David:

This correspondence is to advise the Department of Water
Resources, as well as the individuals and entities receiving
copies of this correspondence, that our firm does not desire to
receive copies of future correspondence or pleadings with respect
to the above captioned matter. Thank you for your assistance in
this matter.

Very truly yours,

ELAM, BURKE AND BOYD
)@w\ )
Scott L. Campbell
SLC:jm

cc: William Grisamore, Esquire
Josephine P. Beeman, Esquire
Hat Butte Select Members
Phil Rassier, Esquire
Bruce Smith, Esquire
Sherl Chapman
Lance Salladay, Esquire
Stephen Bradbury, Esquire
John Busnardo
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Law Orrices
Departmons of Weier Sesourcas

702 WesT Ipano Streer ¢ Suite 700 * Borse, Ipado 83702 Wesrorn Pavicngl Orics

{z08) 138-8200

JosepHINE BEEMAN May 16, 1991
{208) 338-8233

Bruce Smith, Esq. 97

Nelson, Rosholt, Robertson,
Tolman & Tucker

P.O. Box 2139

Boise, Idaho 83701-2138

Re:  Proposal from the Select Members of the Hat Butte Mutual Canal Company to
Harvest Farms

Dear Bruce:

This letter accompanies a proposal from the Hat Butte Mutual Canal Company, dated
May 6, 1991, which was mentioned in my letter to you of May 8, 1991.

The Select Members propose that the tamper proof two way totalizing meter which is to
be installed at Harvest Farms to monitor the use of water on the Naito property, be available for
inspection, recording and monitoring by designated agents of the Hat Butte Mutual Canal
Company, Harvest Farms and the Department of Water Resources. A no net difference would
be required on a weekly measurement interval.

These measurements would ensure that the Tenancy-In-Common agreement and operating
agreement are followed. Each tenant-in-common would receive their pro rata share of water
which the Hat Butte system can deliver.

The final contingency is that Harvest Farms discontinue its application feor transfer
pending before the Idaho Department of Water Resources; and that Harvest Farms agree not to
pursue application of a new water right from the Snake River for the Naito farm which would
involve delivery by the Hat Butte Mutual Canal Company.

By letter of April 1, 1991, the Select Members of the Hat Butte Tenancy-In-Common and
the Hat Butte Mutual Canal Company declined an earlier proposal from Harvest Farms. In
accordance with the protests which had been filed before the Department of Water Resources,
the April 1, 1991, letter listed four grounds for declining Harvest Farms’ proposal.

First, Harvest Farms would be placed in a different position from any other member of
the Tenancy-In-Common or the Mutual Canal Company. Second, the amount of water used

during periods of low water use would be increased by Harvest Farms. This whaldeens
normal high use period for the canal system. Third, if Harvest Farms extends its area y F a ;

FEB
Fax: (208) 138-8299 B 1 6 1993
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Davis Wright Tremaine

Bruce Smith, Esq.
May 16, 1991
Page 2

use to outside the Hat Butte system, then it avoids a portion of the O & M charge for the Hat
Butte system. Fourth, an increase of the acreage irrigated by Harvest Farms with water
delivered through the Tenancy-In-Commeon strains the capacity of an already overloaded system.
No other members of the Tenancy-In-Common use water delivered through the Hat Butte system
on land which is not listed in the Tenancy-In-Common.

These reasons listed in the Hat Butte Select Members’ letter of April 1, 1991, to Harvest
Farms are legitimate objections not met by Harvest Farms’ proposal of February 11, 1991.
These concerns were expressed in the protests filed with Water Resources in the spring of 1990.
Accordingly, the Hat Butte Select Members are unable to agree with your letter of April 24 to
Dave Tuthill which states, "Harvest Farm Company presented a proposal to the Hat Butte group
that addressed all the concerns raised by the protestants to the Harvest Farm Company
transfers.”

The enclosed proposal is an effort to accommodate Harvest Farms’ desire to use an
integrated irrigation system for the Allen and Naito properties. The proposal also protects the
interests of the Hat Butte Select Members regarding the well and irrigation volumes for the Naito
property. If these volumes match (a no net exchange) on weekly intervals, that is tacit
protection of the Hat Butte delivery volume for the Allen property. Due to the presence of the
reregulating pond on the Allen property, there is inevitable mixing of Hat Butte surface water
and Naito well water. What safeguards everyone’s interests is the ability to monitor the 2 way
totalizing flow meter on the Naito lines.

I hope Harvest Farms will give the proposal serious consideration and that I will hear
from you at your earliest convenience.

Sincerely,

DAVIS WRIGHT TREMAINE

Joséphine P. Beeman
JPB/np
Enclosure

cc:  Hat Butte Select Members (w/o encl.) e s L
David R. Tuthill (w/encl.) At Y




JHibit A page 1
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May 6, 1991
Proposal from The Select Members of the Hat Butte Mutual

canal Co. to Harvest Farms.

continue our present Tenancy-In-Common Agreement and
operating agreement as is presently written whereby each
member receives their pro-rata share of water which the

system can deliver.

We concur with the 1Idaho Dept. of Water Resources
suggestion to allow Harvest Farms to use the pond
located 1in the center of the Allen Farm as a balancing
pond for the Naito Farm. To assure that no water be
transferred from the Hat Butte system to the Naito Farm
through the mechanism of the balancing pond, we agree
with the Dept. of Water Resources that a tamper-proof,
two-way, totalizing meter be installed on the connecting
mainline that joins the Allen Farm irrigating system to
the Naito Farm irrigating system. This meter will allow
an accounting of the flow of water between these two
farms to insure there is no net difference within a time
Erame of one week. In otherwords, the meter would need
to balance back to zero at the end of each week. This
meter would be a permanent installation and would be
available for inspection, recording, and monitoring by

designated agents of the Hat Butte Canal Co.gf&ﬁd
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~hibit A page 2

designated agents of Harvest Farms, as well as

representatives of the Dept. of Water Resources.

The proposed agreement 1is contingent on Harvest Farms
agreeing to discontinue their application for transfer
of water rights from the Allen Farm to the Naito Farm
which is presently in process, and additionally, Harvest
Farms agrees to not pursue application of new water
permits from the Snake River for the Naito Farm which

would involve delivery by Hat Butte Canal Co.
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Denarttiant of Waler Fasserces

70z WesT IpAne STREET - SUITE 700 * Boisk, Ipano 83702 Yastarn Regiongl Gifice
(z08) 338-8B200

JosEPHINE BEEMAN
{208) 338-8233

May 14, 1991

David R. Tuthill, Jr., P.E.

Manager, Western Regiocnal Office
Idaho Department of Water Resocurces,
2735 Airport Way

Boise, ID 83705

Re: Harvest Farms Application for Transfer
of Water Right Nos. 02-02280, 02-02368,
02-02422 and 63-03593

Dear Dave:

April 11, 1991, Maurice Clements, Barbara Craven, Charles
Pintler and I met with you at your office to discuss the status of
Harvest Farms’ transfer application. Messrs. Clements and Pintler
and Mrs. Craven are three of the select members of the Hat Butte
Tenancy-In-Common and the Hat Butte Mutual Canal Company who have
protested the Harvest Farms transfer. The select members are all
of the members of the Hat Butte Tenancy-In-Common and the Hat Butte
Mutual Canal Company, except for Harvest Farms.

This letter will serve as a record of our discussions on
April 11. I have been advising the select members on matters
related to the Harvest Farms transfer application and am now their
counsel of record for the proceedings before Water Resources. It
is our intent that all future activity on this file be copied to
me.

On May 23, 1990, a conference was held at Water
Resources’ offices on Orchard Street in Boise to discuss the
Harvest Farms transfer application, the protests filed to that
transfer, and the actual water use by Harvest Farms while its
transfer application is pending. At that time Harvest Farms
indicated it would be preparing a proposal for consideration by the
Hat Butte Tenancy-In-Common and the Hat Butte Mutual Canal Company.
Such a proposal was presented to the Hat Butte Mutual Canal Company

L St}
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David R. Tuthill, Jr., P.E.
May 14, 1991
Page 2

on February 11, 1991. Since Water Resocurces had not seen this
proposal, and none of us at the meeting had a clean copy, an
unmarked copy of the proposal accompanies this letter. I am
attaching a clean copy of the proposal for Bruce Smith so that
Harvest Farms can verify that this is the same proposal submitted
to the Hat Butte Mutual Canal Company on February 11, 1991.

April 1, 1991 the select members of the Hat Butte Mutual
Canal Company and the Hat Butte Tenancy-In-Common met to make their
decision about the proposal from Harvest Farms. The proposal was
rejected by letter dated April 1, 1991 and signed by the individual
select members of the Mutual Canal Company and Tenancy-In-Common.
A copy of that letter was sent to you. This creates a situation
where the Hat Butte Mutual cCanal Company which controls the
diversion works and irrigation system has not consented to the
requested transfer by Harvest Farms. I am enclosing copies of the
Certificate of Incorporation and the Articles of Incorporation for
the Hat Butte Mutual Canal Company obtained from the Secretary of
State’s office in 1991. This is the situation addressed by I.C.
§ 42~-108 where it provides:

The person entitled to the use of water or
owning any land to which water has been made
appurtenant either by decree of the court or
under the provisions of the constitution and
statutes of this state, may change the point
of diversion, period of use or nature of use,
. . « and transfer the same to other lands, if
the water rights of others are not injured by
such change in point of diversion, place of
use, period of use, or nature of use, pro-
vided; if the right to . . . the use of the
diversion works or irrigation system is
represented by shares of stock in a_corpora-
tion . . ., no change in point of diversion,
place of use, period of use, or nature of use
of such water shall be made or allowed without
the_consent of such corporation . . ..

We were informed that Water Resources has not decided how
to handle I.C. § 42-108 as it applies to the transfer application
by Harvest Farms. In particular, you indicated that Water
Resources’ legal counsel will be asked to look at this issue. 1In
view of the April 1, 1991 letter from the select members of the Hat
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David R. Tuthill, Jr., P.E.
May 14, 1991
Page 3

Butte Mutual Canal Company, it does not appear that the Hat Butte
Mutual Canal Company will consent to Harvest Farms’ transfer
application. (The only select member whose signature does not
appear on the April 1 letter is John Alsip. Maurice Clements
represented that Mr. Alsip had been sent a separate original which
he had signed and returned.) From our conversation, I understand
that Water Resources wonders whether a hearing on the transfer
application is still necessary given the provisions of I.C.
§ 42-108. Apparently, Barvest Farms’ legal counsel has indicated
they may want to have a full hearing, leaving I.C. § 42-108 as an
appealable element of the director’s decision on the transfer
application. If an applicant wishes to proceed with a hearing on
its application, Water Resources generally defers to the
applicant’s wishes.

April 12, I called Phil Rassier, Deputy Attorney General
for the Idaho Department of Water Resources, to discuss the
applicability of I.C. § 42~108 to the processing of the Harvest
Farms transfer application. Phil indicated that Water Resources
had recently encountered this issue in another transfer application
before the department.

When Harvest Farms’ legal counsel, Bruce Smith of Rosholt
Robertson, and I have discussed this issue, Bruce has indicated
that Harvest Farms would likely appeal any decision under § 42-108.
What I would envision is a decision on the transfer pursuant to
§ 42-108, followed by a stay of proceedings before Water Resources
while the § 42-108 issue is appealed. This preserves a right to
hearing on all other aspects of the transfer application if I.C.
§ 42-108 does not present a bar to issuance of the transfer
application.

These are some of my thoughts on this issue. If I.C.
§ 42-108 is dispositive, and I believe it is, it may well be worth
everyone’s efforts to brief this issue. Water Resources, Harvest
Farms, and the protestants will all be affected in terms of time
and personal resources to go to hearing on other aspects of this
transfer that may well be mooted by the application of I.C.
§ 42-108.

We also discussed your visit to Harvest Farms (the Allen
and Naito properties) on April 1, 1991, and have since received
your letter of April 23 to Lance Salladay regarding that visit. We
understand that Water Resources is requiring that Harvest Farms
install a totalizing flow meter on the line between the pond on the

FEB 1 61993




David@ R. Tuthill, Jr., P.E.
May 14, 1991
Page 4

Allen property and the sprinkler system on the Naito place. Since
there is a totalizing flow meter on the line coming out of the
Naito well, these two totalizing flow meters will allow Water
Resources to determine if the volume from the well on the Naito
property is the same as the volume of water used for irrigation on
the Naito property. We understood that the new meter would be
installed by the end of April.

Water Resources was aware that the ditch rider for the
Hat Butte delivery system would make these measurements on at least
a once or twice daily basis. Harvest Farms has indicated it does
not want the ditch rider to make these measurements. To safeguard
the integrity of the measurements from these totalizing flow meters
on the Naito property, a suggestion was made on behalf of the
select members of the Hat Butte delivery system. Tamper-proof wire
devices can be installed on both flow meters. These are like the
devices used on Idaho Power meters and will ensure the accuracy of
the meter readings.

As best I can, I would like to put the above information
in the context of your letter to Bruce Smith last June 15, 1990.
That letter required that until either an approval of the Harvest
Farms transfer was issued or an agreement was made between the
parties, the Naito land could only be irrigated at the time when
the Naito well was pumping. The two totalizing flow meters, one at
the Naito well and the other on the Naito sprinkler system, provide
the means of determining whether the amount of ground water pumped
is equal to the amount of water used by the Naito sprinkler system.
The roughly six acre pond on the Allen property allows for a
certain amount of re-regulating between the time the water is
pumped from the well into the pond and the time when the pond water
is pumped into the Naito irrigation system. Thus, there may not be
an exact match between times when the well is pumping and the times
when the sprinkler system on the Naito property is running. How-
ever, the totalizing flow meters are supposed to provide a record
in time and volume which will confirm that the Naito sprinkler
volume matches the Naito well volume.

From my review of the transfer file at your office on
May 1, I am aware that it may be another month (mid-June) before
the new meter is installed (letter of April 24 from Bruce Smith).
We were pleased to have the opportunity to talk at such

length with you. If, before a decision is made whether to schedule
a conference and/or hearing on this matter, Water Resources would

i;!‘"-“*“ -
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David R. Tuthill, Jr., P.E.
May 14, 1991
Page 5

desire input from the parties, the select members of the Hat Butte
Mutual Canal Company and the Hat Butte Tenancy-In-Common would be
happy to participate.

Sincerely,

DAVIS WRIGHT TREMAINE

Zfi&Z%%QZ4%/
ephine P. Beeman

cc: Hat Butte Select Members
Phil Rassier, Deputy Attorney General, IDWR, w/enclosures
Bruce Smith, w/enclosures
Sherl Chapman
Lance Salladay
Steve Bradbury
Scott Campbell
John Busnardo

JPB/db

Enclosures

(If any of you who did not receive the enclosures desire the
same, please contact Davis Wright Tremaine.)




TO: Hat Rutte Canal Companv
FROM: Harvest Farm Co.
DATE: February 11, 1991

SUBJECT: IRRIGATION DIVERSION PROPOSAL

The Harvest Farm Co. has developed a comprehensive management
plan for its property known as the Allen and Nato properties. The
irrigation system on these properties is an integrated system
designed for maximum irrigation application efficiencies. In order
to maximize the efficiency built into the system, all water sources
available should be used for all of the land farmed.

Because of the svstem design, Harvest Farm Co.'s use of water
from the Hat Butte system will create less peak demand on the system
than when just the "Allen" property was irrigated in the past. 1In
order to make this determination, peak weekly use of water was
tabulated for 1986-88 based on information from Hat Butte delivery
records. Water use was then tabulated for 1990 and overlaid on the
earlier tabulation. Based on these data, it is obvious that the
method of water delivery for the combined acreage creates a use
pattern that is heneficial for the entire system and all Hat Butte
users. This pattern uses water above the earlier peak usage in
March, April, May, September and October. The diversion rate is
below the average 1986-88 peak diversion rate in June, July and
August, however, this has the effect of leveling the peak usage in
the hot summer months, a benefit to the entire system. The higher
usage in the spring and fall comes at a time others on the system are
using less water, again leveling out svstem usage. However, Harvest
Farm Co.'s total use will not exceed past usage.

Harvest Farm Co. would propose the following to Hat Butte Canal
Company members:

1. Obtain added water right from Snake River for lands to be
irrigated not now under Hat Butte system.

2. Maintenance of totalizing flow meters at an appropriate location
to insure volume utilized does not exceed historical usage as
determined from irrigation seasons 1986-88 (1,540 ac-ft).

3. Weekly diversion rate averages will not exceed values provided on
table of peak weekly water use.

Please feel free to contact Sherl! T.. Chapman for additional data
or explanation of these items.

¥l
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HARVEST FARMS

PEAK WEEKLY WATER USE
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.WEEK
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FITTED CURVE

ACRE FEET AVE.

19.1
75.0
77.4
79.5
82.0
85.2
89.4
94.6
99.2
101.0
101.3
101.2
101.4
101.9
102.8
103.9
104.8
105.3
105.3
104.3
102.3
98.2
90.7
78.1
59.0
39.8
23.9

CFS APPROXIMATE DATES

9.65
37.81
39.03
40.06
41.32
42.97
45.06
47.71
50.03
50.93
51.09
51.01
51.11
51.39
51.83
52.40
52.84
53.10
53.06
52.59
51.60
49.49
45.73
39.38
29.73
20.07
12.03
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MAY 1

JUNE 1
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OCTOBER 1

FEB161933




T N
* s N s NS - ¢

at s AT AT S

CERTIFICATE OF INCORPORATION

I, ARNOLD WILLIAMS, Secretary of State of the State of Idaho, and legal custodian of
the corporation records of the State of Idaho do hereby certify that the original of the articles

of incorporation of

HAT BUTTE MUTUAL CANAL COMPANY

was filed in the office of the Secretary of State on the Twenty-£1ifth’ day
of January, A.D. One Thousand Nine Hundred gixtyethree and
duly recorded on Film No. 122 of Record of Domestic Corporations, of the State of Idaho,
& 30-804
and that the said articles contain the statement of facts required by Section 30-103[ Idaho Code.
I FURTHER CERTIFY, That the persons executing the articles and their associates and
successors are hereby constituted a corporation, by the name hereinbefore stated, for
perpatual existence from the date hereof, with its registered office in this State located at
Nampa in the Countj_,r of Canyon
IN TESTIMONY WHEREOF, I have hereunto
set my hand and affixed the Great Seal of the
State. Done at Boise City, the Capital of 1daho,
this 25th da;r;f J.nu.mry )

A.D, 1963 . N

Domestic




ARTICLAS UF INCORFORATIGN  °
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HAT B8UMTL FUTUAL CaNaL COMPaHY

«NGF ALL MoN BY THES. PRud=NT3, That we, the undersigned
Elmer d. Tiegs, Maurice L., Clements and C. zlwood ‘hite, each be-
ing a natural person of full age, and a citizen of the United
States of America, have voluntarily and do hereby associate our-
selves together for the furiose of forming a corporation under
the iaws of the State of iIdaho, and we do hereby certify, declare
and adopt the following articles of incorporation:

I.

'"he name of this corporation shall be HaT BUTTE MUTUAL
CaNaL COMPANY..

IT.

The period of existence and duration of the life of this
cogporation shall be perpetual,

I1T1,

The location and post office address of the registered
office of this corporation shail be soute 1, Nampa, Canyon
County, Idaho.

iv,

The nature of the business and the objects and purposes of
this corporation shall be as follows:

fo construct, or otherwise acquire, maintain, manage, operate
and control an irrigation system to Iurnish domestic, stock and
irrication water therefrom to the shareholders of the corgpora-
tion, exclusively, on lands situate in Cunyon County, Idahoj; and
to do any act or thine necessary v convenient connected there-
with for the purposes herein set forth or ;nciilary or related

L
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A 2. .
thereto; to acquire, own, rent, lease, mortgage, and dispose of
all kxinds of real and personal property; and to enter into, make
and perform and carry out contracts of every sort and kind with
any person, iirm, association or corporation, municipality, body
politic, country, territory, aistrict, state and government.

To establish rules and regulations for the use and distri-
bution of water from the irrigation system aforescid; and to levy
and collect for its surposes tolls and assessments from its
snarcholders.

+he foregoing provisions shall be construed as objects,
purnoses and powers; and it is hereby expressly provided that any
enumeration of scecific zowers shall not be held to iimit or res-
trict in any manner the powers of this corporation; in general,
this corporation shall have the power to carry on any other busi-
ness in connection with any of the foregoing objzcts, jursoses
and powers, and to have and exercise all the _owers conferred by
the laws of the state of ldano upon corporations in general;
provided, however, that this corporation is not organized for
vrofit, shall not be operated for urofit, and shall be without
power to Geclare or disburse dividends.

Ve

The capital stocik of this cornoration shall be f{ive thou-
sand (3,0C0; shares .ithout nominal or par value. No distinction
shall exist between tie shares of cihis corporation and all such
shnares shall have the same rizihts in the corporution.

Vi,
411l or any .ortion of the ca.ital scock may be issued for

cash or in cayment ifor real or personal groperty, services, or

e ———— - ——



S ' .
any other rights or things of value, for the uses and purposes of
the corporation, and when so issued shall become and be fully paid,
the same as though paid for in cash; and the directors shall be
sole judges of the value of any property, right or thing acguired
in exchange for capital stock.

VII.

From time to time the capital stock may be increased accor-
ding to law, and may be issued in such amounts and proportions as
shall be determined by the board of directors, and as may be
permitted by law.

VIII.

The private property of a stockholder shall not be subject

to the payment of corporate debts to any exivent whatsoever.
Xe
The name and post office address of each of the incorporators

and a statement of the number oi shares of stock subscribed for

by each, is as follows:

~Number of

Name: Address: Shares:
zlmer d., Tiegs Route o, Nam_a, 1daho One
1 3 T ~ 4 K 2 T oapeeas ey
Morris L. Zlements Joute 4, dampa, fdabo One
C. 4iwood ahite wmeridian, idaao One

This corporation rescrves tie rigiht to amend, aifter, change
or r.neal any .rovisions contained in this certificace of incor-
soration in the maaner aow or hereafter prescribed by statute,
and all rights conferrcd uzon stocxholders herein are granted
subject to this reservaiion.

.e, the undersigned, seings cach one of the original sub-

seribers .o the caritsl siock aereinos..ore aamed for tne _urcose

s

I
FEB1 61393




4. -
of forming a corporation to wo vbusiness both within and without
tne State of Idaho, and in pursuvance of the laws of the State of
Idaho, do make and file these articles of incorporation, hereby
declaring and certifying that the facts herzin stated are true,
and we resyectively agree to take ine anumber of shares of stock
hereinbefore set opposite our names and accordingly have hereunto

set our hands this 25rd day of January, 1965.

E s - Lo

Elmer H, Tiégs

Hoseees J L)

Maurice IL,, CUlements

Co i l) WEL.

., wmlwood ~hite o

State of Idaho ]
county of Canyon i

On this 23rd day of January, 136u, bufore me, the under-—
signed, a notary jublic in and for said 3tate, personally appear-
ed SokioR H, 71223, MAURICE £, JoodisNys and ©. _Luovuw idlln, Known
;0 me to 2se the nersons whose naﬁes are subscribed to tiie within
insc¢rument, and u:cknowledged to me that they executed the same,

IN ITHWSd v, I have hereunte set my hand and a:fixed
my ofticial seal, the day and year in this certificate first
above written,

'wot¥ry ~uplic ror Idano
{sal) tesidence: samsa, Idaho
: -

»
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Na. 34273
Ariicles of Iuccrpsration
\ , of
HAT BUTTE MUTUAL CANAL COMPANY *

Place of busiacss Nampa_ ____

Czpita! Stock ...5,0Q000 shares NPV

—

STAIE OF iDAHO
D:p-rimant o¢ Siate
B:ise, id:ho

Approved, [ ed aid admiited to the
reccrds of A:t'c es - f Incorporation
of the Stat: of .dshuand certificate
issued this 23th _____ ... _____
dayof .. .Januaxy. . 1963
at 2:30 c':leet P.M.

FEES PAiD
BLﬂg s - 2.(1 0.00..

TOTAL §..20.00
........ ARNOLD WILLIAMS

- Secretary of State

By. ﬁ-ﬁ.&aa&ts{. 99165 nnian

Cormperatisa Clerk

Filed by: Kaufman, Anderson & Kaufman
' Attorneys at lLaw
Boise, Idaho

PHOTOGRAPHEFD
INDEXZD
$&CorprD
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ERTIFICATE OF APPOINTMENT
OF REGISTERED AGENT . .-,

KNOW A¥E MEN BY THESE PRESENTS: o
Hat Butte Mutual Canal Co. -~ -
That [

2 .
(Name of Corporation} MR o

an ldaho corperation, pursuant to section 30-1-12, Idaho Code, and by authority of its Board of Directors, does

Gilbert A. Stewart

hereby appoint
(Name ol Registered Ageni)
3 S Nanmp .
of 312 14th Ave, So. ’ Nampa Idaho as its
Toee {street address) (city)

Registered Agent in the State of idaho, upon whom process issued by authority of or under any law of the State of
Idaho may be served.

IN WITNESS WHEREOF the corporation has caused this certificate to be executed and verified by its

President (or Vice-President) on this 22 day of June A9 7

9

Hat Butte Mutval Canal Co.

{Name of Corporation}
oy Lomall el

i Pres'l"ﬁem or Vice-President)

rﬁft}-«'d-» .
i (Title)
STATEOF ___'cfefie %
. 58
County of /r-) v17/o 7
//
Subscribed and sworn to before me this 22 dayof Tuue .19 7,7

IN WITNESS WHEREOF, | have herecunto set my hand and
affixed my seal.

L s
>;§£ / Leed & _-if /%__

¥

(Tl

216 jag3

ARA 4-79




STATEMENT OF CHANGE OF REGISTERED OFFICE OR
REGISTERED AGENT, OR BOTH

To the Secretary of State of the State of ldaho: ¥

- o !
e

". ) H
Jag L2 o 0
Pursuant to the provisions of the Idaho Business Corporation Act. the undersigned gorporation

[

organized under the laws of the State of Idaho submits the following statement for the
purpose of changing its registered office or its registered agent. or both, in the State of Idaho.

I. The name of the corporation is Hat RButte Mutual Canal Cn

2. Thestreet or RFD address of its present registered office is 312 14th Ave B¢, Nampa

3. Thestreet or RFD address to which its registered office is to be changed 1s

203 11th Ave, So., Nampa, Id., 83651

4. The name of its old registered agent is Gilbert A. Stewart

The name of its new registered agent is John Brandt

6. The address of the registered office and the business address of the registered agent are identical.
£a

b

7. The foregoing change was authorized by resolution of the board of directors.

Dated January 21 1985
= =
By L,Z;iézéééuiz /C;zbu£¢tz/

Title: A in ol s

(Must be signed by an officer of the corporation)

STATE OF Idaho )
) ss:
COUNTY OF Canyon )
I Leatrice Salie . a notary public. do hereby certify that on this,
21 day of January .19_85  personally appeared
hefore me Barbara Cravens . who being by me first duly sworn,
she
declared that #c"{slhc president of

Hat Butte Mutual Canal Co.,

President

that ke signed the toregoing document as of:ib&m;pm;a!__iqrgl %n;ih)
that the statements therein contained are true. , o W

- . ¥

. / ) /7 / e

-\‘\{’A" (N & A

Naotary Public

- ¥y
FEDT 6 1993
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CORPORATION REINSTATEMENT CERTIFICATE

1. PETE T. CENARRUSA, Secrectary of State of the State of Idaho. do hereby certify that

AT DUTTR MOTUAY CANAL CCMPANY

.
re——

acorpomtion organized under the laws of the State of Tiake forfeited its

Dacenber 3, 1094

corporate powers or its right to do business in the State of Idaho on

IR R AR

I FURTHER CERTIFY That the corporation hason __January 22, 1985 .been
reinstated on the records of this office. and that its corporate powers orits right to do business in the

State of Idaho are hereby restored.

Dated:  ganuary 22, 1935

I

——

IlIFIHII|1|IIIIIIllIltlIHIIJIHIIIIIHIIIHHIIHII!IIHIII!IIIIIIIIE
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e
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DAVIS WRIGHT TREMAINE

Law OrFrices R
70z WesT loano Streer © Suite 700 © Boise, lpane 83702 AT .
(208) 338-8200 MAY 51891
JosepriNE Beeman Depariment o Wgier Hosourees
(208) 338-8233 May 8, 1991 Wosters Feginnsl Oifice

Mr. Bruce Smith

Nelson, Rosholt, Robertson,
Tolman & Tucker

P.O. Box 2139

Boise, ID 83701-2138

Re:  Harvest Farms: Proposal from Hat Butte Select Members
Dear Bruce:

The Hat Butte Select Members met Monday night, May 6, 1991. Yesterday, Tuesday,
May 7, 1991, I received a call from Maurice Clements informing me that the meeting had
occurred and that the Hat Butte Select Members present at the meeting had developed a proposal
which they would like to present to Harvest Farms through you. Two of the Select Members
were not present at Monday’s meeting. As soon as they have reviewed and agreed to the
proposal, I have been asked to put the proposal in final form. I anticipate that this process will
be completed by the middle of next week, if not sooner.

The purpose of this letter is to let you know that a proposal is forthcoming. The
proposal does involve resolution of the transfer proceeding pending before Water Resources.
I telephoned Dave Tuthill (Manager, Idaho Department of Water Resources Western Region)
after my conversation with Maurice Clements and advised Dave that he would be sent a copy
of my letter to you.

I look forward to discussing this with you soon.
Sincerely,
DAVIS WRIGHT TREMAINE
Josephine P. Beeman
JPB/np

cc:  Hat Butte Select Members EERDS e
David Tuthill, IDWR Western G *Lﬁ"" é E- L.

FEB 161993

Fax: (208) 138-829g
ANCHORAGE, ALASKA * BELLEVUE, WasnincToN * Los AnceLes, Carirornia - Pormianp, Orecon
RicHLAND, WASHINGTON * SEaTTLE, WasumncTon + WasameTon, D.C.
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DAVIS WRIGHT TREMAIGE )0 WY -6 19

Law OFricES Depertrent of Water Respurges
Wastern Regions! Office

70z WEsT Iparo STreeT * Suite 700 * Boisk, Ipano 83702
(208) 138-8200

JosepHINE BEEMAN
(z08) 138-8233

May 3, 1991

David R. Tuthill, Jr., P.E.

Manager, Western Regional Office
Idaho Department of Water Resocurces,
2735 Airport Way

Boise, ID 83705

Re: Harvest Farms Application for Transfer
of Water Right Nos. 02-02280, 02-02368,
02-02422 and 63-03593

Dear Dave:

Enclosed is a Notice of Appearance in the above-
referenced matter, wherein I am appearing as counsel for the Select
Members of the Hat Butte Mutual Canal Company and the Hat Butte
Tenancy-In-~-Common.

Sincerely,

DAVIS WRIGHT TREMAINE

Jos ine P. Beeman
JPB/db

Enclosure

B
2 H A‘I’:.__‘ Lo
:fffﬁbé‘ &

FEB

161993

Fax: (208) 3138-8299
ANCHORAGE, ALASKA * BELLEVUE, WasHiNGTON * Los Anceres, CaLirornia + PorTLAND, OREGON
RicHLAND, WaSHINGTON - SearTiE, WasHINGTON * WasHingTon, D.C.




Josephine P. Beeman

DAVIS WRIGHT TREMAINE

702 West Idaho Street, Suite 700
Boise, ID 83702

Telephone: (208) 338-8200

Attorneys for Select Members of the
Hat Butte Tenancy-~In~-Common and the
Hat Butte Mutual Canal Company, Inc.

BEFORE THE DIRECTOR OF THE IDAHO DEPARTMENT

OF WATER RESOURCES

IN THE MATTER OF

APPLICATION FOR TRANSFER

OF WATER RIGHT NOS. 02-02280,
02-02368, 02-02422, 63-03593
BY HARVEST FARMS.

NOTICE OF APPEARANCE OF
COUNSEL FOR THE SELECT
MEMBERS OF THE HAT BUTTE
TENANCY-IN-COMMON AND THE
HAT BUTTE MUTUAL CANAL
COMPANY

St Vo’ Vet Vmurt St “vmut? Vgt

Josephine B. Beeman of the law firm of DAVIS WRIGHT
TREMAINE files an appearance as counsel in this proceeding for the
select members of the Hat Butte Tenancy-In-Common and the Hat Butte
Mutual Canal Company, Inc. The select members are the following
individuals:

John F. Alsip, III
James and Martha Rosti
Pintler & Son

Donald E. Tiegs
Kenneth Tiegs
Margrieta M. Stam
Brandt Farm Management Service
Maurice Clements

Tiegs Farms, Inc.
Barbara L. Craven

Sky View Farms, Inc.

-1_'4"’:!34-,
Ty

"E316 1993
NOTICE OF APPEARANCE OF COUNSEL FOR THE SELECT MEMBERS OF
THE HAT BUTTE TENANCY-IN-COMMON AND THE HAT BUTTE MUTUAL
CANAL CCMPANY, INC., Page 1




Each of these individuals has filed a protest to the
transfer application of Harvest Farms.

Any further pleadings, notices or correspondence
regarding this transfer application may be directed to the select
members through this counsel:

Josephine P. Beeman
Davis Wright Tremaine
702 West Idaho Street, Suite 700
Boise, ID 83702
DATED this 3rd day of May, 1991.

DAVIS WRIGHT TREMAINE

by 2 viw Z Loz e

d;/JOS HINE P. BEEMAN

e AT e
.

JET R B
-~ 3}%:?53
RS

FER 1
NOTICE OF APPEARANCE OF COUNSEL FOR THE SELECT MEMBERS & 161993
THE HAT BUTTE TENANCY-IN-COMMON AND THE HAT BUTTE MUTUAL

CANAI, COMPANY, INC., Page 2

?




CERTIFICATE OF SERVICE

I hereby certify that on this 3rd day of May,
served a copy of the NOTICE OF APPEARANCE OF COUNSEL FOR THE SELECT
MEMBERS OF THE HAT BUTTE TENANCY-IN-COMMON AND THE HAT BUTTE MUTUAL
INC. by depositing a copy thereof in the United
States mail with postage prepaid, in an envelope addressed to the

CANAL COMPANY,

following:

CANAL COMPANY,

Harvest Farm Co.
13735 Missouri Avenue
Nampa, ID 83686

Bruce Smith
P. O. Box 2139
Boise, ID 83701-2139

Sherl Chapman
410 8. Orchard, Suite 144
Boise, ID 83705

Stephen A. Bradbury
P. O. Box 1368
Boise, ID 83701

G. Lance Salladay
407 West Jefferson
Boise, ID 83702

John Busnardc
12804 Missouri Ln.
Nampa, ID 83651

Scott L. Campbell
P. O. Box 1539
Boise, ID 83701

1991,

Y Beoypinn

I

EPHINE P.

INC., Page 3

BEEMAN

FEB
NOTICE OF APPEARANCE OF COUNSEL FOR THE SELECT MEMBERS OF
THE HAT BUTTE TENANCY-IN-COMMON AND THE HAT BUTTE MUTUAL

161993
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LAW OFFICES
RiscH, GOss, INSINGER & SALLADAY Fle
;::;‘IEED'_E-G‘:)'::H 407 WEST JEFFERSON STREET TELEPHONE
R.JOHN INSINGER BOISE, IDAHO 83702 (208) 345-9974
G. LANCE SALLADAY J—
LAWRENCE E. KIRKEN DALL TELEFAX
JEFFREY S.FERGUSON {208) 345-9982
April 25, 1991 S,
P APP 2351991

Mr. Dave Tuthill, Jr.
Department of Water Resources
Western Region

2735 Airport Way
Boise, Idaho 83705
RE: Harvest Farm Company Diversions
Dear Mr. Tuthill:
Thank you for your letter of April 23, 1991 responding to my letter of March 28, 1991,
I have forwarded your letter on to my client for his information and any comments he may
have. In the event it is necessary or appropriate to discuss the matter further with you, I will

contact you.

Again, I appreciate your investigation and response.

GLS:13j

cc: Gary Goulet

;'j ‘1"’:':‘_‘- DAl
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JOHN A. ROSHOLT
I. EVAN ROBERTSON
JAMES €. TUCKER
TERRY R. McDANIEL
GARY D. SLETTE
JERRY V. JENSEN

F. BRUCE COVINGTON
BRUCE M. SMITH
GARY L. QUIGLEY
JUSTIN R. SEAMONS
JOHN O. FITZGERALD

ROSHOLT, ROBERTSON & TUCKER

Chartered
ATTORNEYS AT LAW
1020 MAIN STREET Twin Falls Office
SUITE 400 142 3rd AVENUE NORTH
PO. BOX 2139 RO. BOX 1906
BOISE, IDAHO 837012139 T e ot 03 1906

TELEPHONE (208) 336-0700 , . FAX {208) 736-0041
FAX (208) 344-6034 T

April 24, 1991

bDavid R. Tuthill, Jr.

Manager, Western Regional Office
Idaho Department of Water Resources
2735 Airport Way

Boise, Idaho 83705

Dear Dave:

Harvest Farm Company presented a proposal to the Hat
Butte group that addressed all the concerns raised by the
protestants to the Harvest Farm Co. transfers. By letter of
April 1, 1991, the Hat Butte group rejected the proposal and
suggested no other alternative. Harvest Farm Co, would like to
proceed with a hearing on its transfers. Harvest Farm Co.
representatives are available during the week of July 22-26,
1991 for a hearing.

Thank you,.
Sincerely,
Bruce M. Smith
BMS/bad
61321

cc: George Fenn
Sherl Chapman
Jo Beeman

T Oailed Broce o4 "/2" to

Aadvis, 1oat J.,17 22-3¢ Aoe ol

- w uofk/"W' He. e rnef tm
FEB 1 ¢ 1341 -
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ROSHOLT, ROBERTSON & TUCKER

Chartered
JOHN A. ROSHOLT ATTORNEYS AT LAW
J. EVAN ROBERTSON
JAMES C. TUCKER 1020 MAIN STREET
TERRY R. McDANIEL SUITE 400
JGE"‘RR": 3— J?P:IES?: PO. BOX 2139
F BRUCE COVINGTON BOISE, IDAHO 83701-2139
BRUCE M. SMITH TELEPHONE (208) 336-0700
GARY L. QUIGLEY FAX (208) 344-6034

JUSTIN R. SEAMONS
JOHN Q. FITZGERALD

April 24, 1991

David R. Tuthill, Jr.

Manager, Western Regional Office
Idaho Department of Water Resources
2735 Airport Way

Boise, Idaho 83705

Dear Dave: 01{

Thanks for your letter of April 23,

Twin Falls Office
142 3rd AVENUE NORTH

RQ. BOX 1906

TWIN FALLS, IDAHO 83303-1906
TELEPHONE (208) 734-0700
X (208) 736-0041

1991 regarding the

booster pump and irrigation system inspection of the Harvest
Farm Company. Geroge Fenn has informed me the flow meter was

ordered and will be installed when received.

shipping time was four to six weeks.
Thanks.

Sincerely,

Bruce M, Smith

BMS/bad
61331

cc: George Fenn
Sherl Chapman
Lance Salladay

The estimated




State oQ_' daho
DEPARTMENT OF WATER RESOURCES

Western Region, 2735 Airport Way, Boise, Idaho 83705 - (208) 334-2190

CECIL D. ANDRUS
GOVERNOR

R KEITH HIGGINSON
DIRECTOR

April 23, 1991

G. Lance Salladay

Risch, Goss, Insinger and Salladay
407 West Jefferson

Boise, ID 83702

RE: Harvest Farm Company Diversions, Allen/Naito Farm

Dear Mr. Salladay:

I have received your letter dated March 28, 1991, in which you
objected to the pumping of Hat Butte Mutual Canal Company water to
irrigate the Naito Farm property, on behalf of your client Mr. Gary
Goulet.

On the day that I received your letter, Mr. George Fenn of Harvest
Farm Company called to invite an inspection of his farming

operation. I conducted the inspection at the Allen/Naito farm on
April 1, 1991. Both Mr. Fenn and Mr. Bruce Smith were in
attendance.

The water 1lines that have been installed at the Allen/Naito farm
interconnect the water systems between the Allen farm (for which
the only presently installed and legally diverted supply is surface
water via the Hat Butte canal)}, and the Naito farm (for which the
only presently installed and 1legally diverted supply is ground
water).

As indicated in your letter, there are presently no approvals for
use of the Naito well water on the Allen farm, or for use of the
Allen surface water on the Naito farm. The Department does,
however, consider the use of a one-day regulating pond to be
acceptable in any water use operation. Mr. Fenn represented that
pumping of the Naito well during periods when the Naito sprinklers
are not operating enables a short-term storage of water in the
regulating pond located in the center of the Allen property. He
stated that this storage 1is necessary because the well produces
less flow than the needed 1100 gpm (2.46 c¢fs) for the Naito
sprinkler system, and indicated that it is this temporarily stored
ground water that 1is pumped back to the Naito property via the
booster pump.




Page 2
Harvest Farm Company Diversions, Allen/Naito Farm

To demonstrate that there 1is no net exchange of water from the
Naitc property to the Allen property or vice versa, Mr. Fenn
volunteered to immediately order a two way totalizing flow meter.
This flow meter is to be installed in the pipe that connects the
two farms. Mr. Fenn estimated that the meter would be installed by
the end of the month.

While at the site I tabulated the rate of flow being diverted by
the two pumps in the Hat Butte canal (4.03 cfs in the western pump
and 3.83 cfs in the eastern pump for a total of 7.86 cfs), and by
the Naito well (1.72 cfs). The system as described by Mr. Fenn
appeared plausible, and I could ascertain no short-term
endangerment to other water users by allowing the existing
situation to continue wuntil the two-directional flow measuring
device is installed.

On April 4, 1991, this office received a copy of a letter dated
April 1, 1991, sent to George Fenn by select members of the Hat
Butte Canal Company Tenancy-In-Common, rejecting a proposal by
Harvest Farm Company to irrigate Naito lands with Hat Butte canal
water. Until +this matter is resolved, and the associated water
right 1is transferred or other new water right is approved, the use
of Hat Butte water on the Naito lands will not be allowed.

When the measuring device is installed, the Department will work
with the waterusers to establish a mechanism for reading the gauge
and for ensuring that the meter has tamper protection. 1In the
meantime, if your client has continuing concerns about the equity
of water use 1in the Hat Butte area, fell free to contact this
office.

Sincerely,

e ks

David R. Tuthill,
Manager, Western Reglonal Office

cf: Harvest Farm Company (Fenn, Smith), Select Members of the Hat
Butte Mutual Canal Company (Beeman)

Note: I have been verbally advised that Ms., Bﬁqhﬁ%"g}ﬂr‘
representing the Select Members of the ‘But® o
Canal Company.

FEE 161993
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STATE OF IDAHO % Horeont fhva &y |
Department of Water Resources
FIELD INSPECTION REPORT
Date: ' 4 /l / 4 Time: 4 .0ppm Photos: Yas ¥ No
A 4 T
Inspection involves: X Water Rights Dam Safety Wel! Construction or Driller
Waste Well Stream Channe! Alteration Water Distribution

O+her

Reason for inspection: L fMfer duaded 5'/35/4/#1,. {nce 54//4%_,4«74&
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Stream characteristics:

est,

Stroam width: Dapth: Gradient: Q: meas.
Location: 1/4 1/4, Seca _ , Twp. ,» Rge. , County

Landmark:
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Dam name: < Spliling: _~ No  Yes Q@

Gutlet open: Mo __Yes °o_ Spillway open: __Yes __ Fibrd _______Gate open
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Weather conditions: c 'f 7\

Nato

Describe activity/conditions inspected: —B'Wkd A well } agl P-’af! 7&@
4 T
Hot Bitte Muted Coaral Co. caral.

Are all requirements being met? Z Yes .
If not, check type violated: Statutory Rules & Regs Permit

Describe impact on others:

Describe alternatives: {
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Select Members of

Hat Butte Mutual Canal Co. Tenancy-In-Common

Dengrmint of water Resourdes
Wastern Regionsl Office

April 1, 1991

George Fenn
General Manager

Harvest Farms Co.

Dear George,

This letter is a response to your proposal for irrigation diversion
as described in your presentation at the Hat Butte Canal Co.
meeting of Feb. 11, 1991. Our group has decided against any
change in the Canal Co. system at this time. Your proposal, as
described in items two and three, would establish a delivery
formula which would place Harvest Farms different than any other
member in our system. We do not believe this to be a workable
situation and would very 1likely not be a legally defensible
position should any protest be made at a later date, either by

Harvest Farms Co. or any other member in the system.

Secondly, by your own admission, you propose to increase the amount
of water used during our periods of lower water usage. This could,
in effect, extend our normal high use period beyond its historical
limits (approximately June 15 - July 15). We are sure you are

 SAAER R
" o * ? '\E‘..:‘:J

FEB 161393




aware that during this peak usage period, our system operates at
consjiderable less efficiency than when pumping at lower guantities
of water because of penstock restriction. Your plan to increase
the water used during our lower use period would in effect extend
our time of inefficient pumping, resulting in monetary 1losses to

the rest of the members of the systen.

Thirdly, allowing Harvest Farms Co. to expand their area of use
within the present limits of their interest in the Hat Butte Systenm
allows them to avoid a portion of the O & M charge. As you know,
all other expenses except power are billed on a basis of 75% on
water used and 25% on ownership interest in the system. By
allowing Harvest Farms to irrigate additional acres not presently
covered 1in the existing agreement with the other members of the
Tenancy-In-~ Common would permit them to escape a portion of the 25%
part of O & M, and also allow them to irrigate additional acres

without having paid the original construction costs.

Fourth, by allowing Harvest Farms Co. to expand their irrigated
acres, it would establish a dangerous precedent, allowing other
members the equal right to expand their area of wuse, thereby

straining the capacity of an already overlocaded system.

For the above mentioned reasons, we have decided against any change

in our system.

e
T

, FEE 16 1993




We would request that you immediately cease the transfer of Hat
Butte delivered water to the Naito Place. our ditch rider has
repeatedly observed this practice both this year and 1990 as well.
This violates the terms of the Tenancy-In-Common agreement of which
Harvest Farms is a Tenant-In-Common. There is no Snake River Water
Right for the Naito property. To use the Snake River water from the
Hat Butte system on the Naito property is a violation of State
Water Law. We understand Harvest Farms is seeking a transfer to
allow use of Snake River Water on the Naito property. That transfer
has not been granted, so there is neither a water right nor a
approved transfer which would allow Snake River water to be used on
the Naito property. Your prompt attention to this matter will be
expected. You have recently installed a booster pump with which we
believe you intend to boost Hat Butte Water to the Naito Farm.

This is unacceptable and will need to be stopped.

Hopefully, your prompt attention to the concerns we have expressed

will help avoid any further difficulty.

Sincerely,
The Select Members of Hat Butte

Tenancy-1In-C

412294¢'°1‘d 5ﬁ2ﬁ2;45/24£42i;42f

;/ //z
Dr. Peter S. Bing _Mdmj;. C/Klfyli/u %y;J(LLjZ

Jo Beeman }ﬁ“uff'ﬂégtﬁi;hati%?ca %élnm
/Q)’q i %M{f‘ FEB1 sﬁ?/

cc: Bruce Smith

bavid R. Tuthill, Jr. Fiertee




JAMES E.RISCH

DAVID D. GQOSS

R.JOHN INSINGER

G LANCE SALLADAY
LAWRENCE E. KIRKENDALL
JEFFREY S.FERGUSON

LAW OFFICES

RiscH, GOssS, INSINGER & SALLADAY

407 WEST JEFFERSON STREET
BOISE, IDAHO 83702

March 28, 1991
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Weitarn Regional i
State of Idaho
Attention: Mr. David Tuthill, Jr.
Department of Water Resources
Western Region
2735 Airport Way
Boise, Idaho 83705

RE: Harvest Farms Company/Hat Butte Irrigation District

Dear Mr. Tuthill:

My client, Mr. Gary Goulet, has advised me that Harvest Farms is presently pumping
water from the Hat Butte Mutual Canal Company systemn (Allen Farm property) to the
Naito Farm property, and has installed a booster pump in order to enable it to conduct
its pumping operation.

It is our understanding that the Idaho Department of Water Resources has not issued any
permit or other authorization to Harvest Farms which would authorize or allow this
transferring of water. Assuming such to be the case, Harvest Farms continues to evidence
its disregard for the Idaho State Department of Water Resources, its neighbors and the
laws of the state of Idaho.

Please allow this letter to serve as a protest on behalf of Sky View Farms, Inc. and its
manager, Mr. Garret Goulet.

We would appreciate your immediate investigation of this situation and would expect that

the Department will take appropriate action to prevent the same from continuing unless
and until proper procedures have been followed and completed.

FEB 16 1993
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State of Idaho
March 28, 1991
Page - 2

If you have any questions, please do not hesitate to contact me.

Very truly y:

AY
GLS:laj

cc: Sky View Farms, Inc.
Bruce Smith
Steve Bradbury
Idaho Department of Water Resources -
State Office




ELAM, BURKE axD BOYD

ATTORNEYS AND COUNSELORS AT LAW

KEY FINANCIAL CENTER TELEPHONE

702 WEST IDAHOC 208-343-5454
POST OFFICE BOX 1539 TELECOPIER
ScoTT L. CAMPBELL BOISE, IDAHO 8370CI 208-384-5844
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FEP 111397 ™
Mr. DaVid R. Tuthill r Jr ) P. E - O‘/ 'T"?,’J‘&J'HE‘I{’."!? of '\'.!‘35&!( RQSJUHES
Western Region Manager Wostern Begiomd O%ce

IDARD DEPARTIENT OF WAYER RESGURCES
2735 Airport Way
Boise, Idaho 83705

RE: Administrative Files Concerning
Harvest Farms, Inc.

Dear David:

We have had a number of telephone conversations regarding the
interest of our firm’s client, Prudential Insurance Company,
Inc., in the controversies surrounding the applications for
transfers and other administrative filings involving Harvest
Farms, Inc. and others with respect to water use in the West End
Project.

Unfortunately, I do not have the Department file reference
numbers concerning these matters. I would, however, request that
I be added to any mailing list of pleadings or notices with
regard to the pending administrative matters if possible. Our
client does not necessarily desire to participate in any of these
matters in an active role, but we would like to be made aware of
the developments as they occur so that I can fully advise our
client with respect to their rights.

Please contact me if you have any questions.

Very truly yours,

ELAM, BURKE AND BOYD
Scott L. Campbell

SLC:jm

cc: Sue Mayer, Prudential

“121 61993
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MEMORANDUM

TO: -Jknﬂn-¥oung-7c}°;7‘::}Cﬁé

FROM: Dave Tuthill S
DATE: July 20, 1990

RE: Harvest Farms Vater Use

The purpose of this memorandum is to request that all three Harvest Farms
matters be reviewed by our legal staff. We have a number of potential
approaches at this point, and our next step should be carefully congidered.
Brief updates of present status, and proposed next steps, follow:

West End Project Transfers

Harvest PFarms has proposed that the water for 400 acres be measured at the
diversion headgate and be placed anywhere on the irrigated acres. In the
latest response, dated July 19, West End Project Board of Directors opposes
this position and wants the water used only on the specified acres. The
action before the Department is a request to void approval of the transfers.

A likely next step is for IDWR to hold a hearing to determine if the
conditions of approval of the transfers have been violated.

Vest BEnd Project Injection Vells

The injection well applications have been protested, and a fact-finding
hearing has been tentatively scheduled for August 30.

Allen Place Transfer

The 8&pplication for Transfer has been protested, and a temporary solution is
in place whereby Harvest Farms is not allowed to divert to irrigate the Naito
place unless the well is pumping. The apparent next step is to schedule the
application for a hearing, as a conference has already been held.
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NELSON, ROSHOLT, ROBERTSON, TOLMAN & TUCKER

Chartered
THOMAS G. NELSON ATTORNEYS AT LAW
JOHN A. ROSHOLT 1020 MAIN STREET 142T;",","A5:2,’U?:f5§m
|. EVAN ROBERTSON SUITE 400 RO. BOX 1306
?Ig::CKT{J%LKTRAN P O. BOX 2139 TWIN FALLS, IDAHO 833037906
TERRY R. McDANIEL BOISE, IDAHO 83701-2139 R i oot
GARY D. SLETTE TELEPHONE (208) 336-0700 '

F. BRUCE COVINGTON
JERRY |ENSEN
CAROLYN M. MINDER
BRUCE M. SMITH

G. RICHARD BEVAN
GARY L. QUIGLEY

TIM ]. WILLIAMS

SHARON E. DUNKIN June 14, 1990
JUSTIN R. SEAMONS

FAX (208) 344-6034

John McCloud

Rob Whitney

IDWR - Western Regional Office
2735 Airport Way

Boise, Idaho 83705

Dear John and Rob:

On behalf of Harvest Farm Co,, George Fenn and I
appreciated the opportunity to show you the farm and the
irrigation system, As was demonstrated to you, there simply is
no injection of Snake River water into any well nor any way
that could occur because of the valving system. I believe you
were also able to determine firsthand that the farm is operated
in an efficient and environmentally sound manner. However, you
were also able to see the problems Harvest PFarm Co. is
confronted with by the runoff water that is being deposited in
the Harvest Farm Co. pond. I would reemphasize previous
requests I have made that the Department review that situation.

Mr. Fenn thought your comment on the well coverings
was particularly helpful, and he is taking immediate steps to
incorporate your ideas. If you have any drawings or documents
that show an approved or recommended cover for the wells, we
would like to get copies. If George or I can be of further
assistance, please give us a call.

Sincerely,

e

Bruce M. Smith

BMS/dj
46541 N
cc: George Fenn e
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EserLE, BERLIN, KaDing, TuURNBOW & McKLVEEN, SRR
CHARTERED Y

pparyent g WrEp decouries
ATTORNEYS AND COUNSELORS AT LAw - ﬂr ‘— J_J .-'l r[:|. ro i
CAPITOL PARK PLAZA CTELEPHONE '
3OO0 NORTH SIXTH STREET (208) 344-8535
PasT OFFice Box 1368 FACSIMILE
STEPHEN A. BRADEURY BOISE, |bAHO 8370) {208) 344-8542

JAMES L. BERLIN
QF COUNSEL

Jurle 14, ]990 T. H. EBERLE [1922-19877)

Mr. David R. Tuthill, Jr. =
Manager, Western Regional Office

Idaho Department of Water Resources
2735 Airport Way

Boise, Idaho 83705

Re: Harvest Farms/Transfer Applications
Dear Dave:

This letter is intended to respond to Bruce Smith’s letter of May 29,
1990 in the above referenced matter. I have met with our client in order to
discuss Harvest Farms’ proposed interim solution of placing a totalizing flow
meter in the line between the Allen place and the Naito property. Mr. Clements
(and, I understand, other participants under the Tenancy in Common Agreement,
except for applicant) does not believe that such a proposal is acceptable in light
of the continued violation of the Amended Tenancy in Common Agreement which
regulates the conduct of the users of water delivered through the Hat Butte
Mutual Canal Company system.

As you know, Harvest Farms’ conduct in “integrating” the irrigation
system for the Naito and Allen properties without first obtaining approval from
the Department of Water Resources is not only violative of the above mentioned
Tenancy in Common Agreement but is violative of state law. The continued
operation of that system after having been advised of its illegality and warned
of the consequences, evidences Harvest Farms® willingness to disregard both their
contractual obligations and the law in favor of its own interests.

ant o




Page 2
Mr. David Tuthill, Jr.
June 14, 1990

In his letter, Mr. Smith points out that irrigating the two properties
separately would cause detrimental impacts to that integrated system. The Naito
property has been successfully irrigated for over 20 years without the use of the
integrated system. Harvest Farms purchased that property with knowiedge of the
existing irrigation system and the restrictions placed on the use and availability
of Hat Butte Mutual Canal Company water. The integrated system was, we
understand, only recently constructed and is, therefore, not necessary to the
continued cultivation of that property. Simply stated, it appears that Harvest
Farms’ problem is an economic one. That, however, is a self-inflicted problem
and not one of concern to our client.

Therefore, on behalf of Maurice Clements, we request that Harvest
Farms be directed to abide by the terms of the previously issued permits and the
provisions of the Amended Tenancy in Common Agreement during the pendency
of the proceedings on its transfer application. If that requires Harvest Farms to
disconnect a portion of its irrigation system, then that is simply a cost of
acting outside the scope of its contractual and legal duties.

Very truly yours,

ok
tephe A. Bradb

JDU{({/%LOL

SAB/jt
cc: Maurice Clements

Bruce Smith
Lance Salladay, Esq.




State of ™ 1ho -
DEPARTMENT OF WATER RESUURCES
Western Region, 2735 Airport Way, Boise, Idaho 83705 - (208) 334-2190

CECIL D. ANDRUS

GOVERNOR
June 15, 1990 R. KEITH HIGGINSON

DIRECTOR

Bruce M. Smith

Nelson, Rosholt, Robertson, Tolman & Tucker, Chartered
P.0. Box 213%

Boise, ID 83701-2139

RE: Application for Transfer of Water Rights Nos. 02-02280, 02-02368,
02-02422, and 63-03593 on the Allen/Naito Property, in the Name of Harvest
Farms Co.

Dear Bruce:

Ve are in receipt of your letter dated May 29, 1990, in which you proposed
that Harvest Farms Company install a totalizing flow meter in the pipeline
between the Allen Place and the Naito property, with the intent of allowing no
net exchange of water between the two pieces of property. Your letter was
accompanied by a copy of a letter of the same date from Sherl Chapman to Norm
Young, which reiterates the efficiencies gained by operating the Allen and
Naite systems imnra connected manner, but does not address the fact that this
diversion system constitutes the unauthorized expansion of places of use of
water rights. '

The response that we have received from the protestants to the application for
transfer regarding your proposal is that it is not acceptable in that it
allowvs for the placement of Snake River water on the Naito property without
proper approval. This assessment is consistent with state water law regarding
the place of use of water.

Accordingly, the Department requires that from now until either an approval of
the proposed transfer is issued, or an agreement is made between the parties
in this matter, the Naito land can be irrigated only at the instants when the
Naito well is pumping. This will ensure that Snake River water is not placed
on the Naito property, because the capacity of the Naito well exceeds the flow
requirements of the sprinkler system on the Naito property. Irrigation of the
Naito property at a time when the Naito well is not pumping will be considered
to be illegal use of water, and will be cause for the initiation of
enforcement action by the Department. Interested parties in this matter are
being requested to assist in the policing of this requirement via the mailing
of copies of this letter.

Regarding our discussion in May with respect to the West End Project, we are
still awaiting the Harvest Farms Co. proposal as to the place of use of Snake

River wvater. Please provide this proposal no later than Friday, June 22,
1990, so that your input can be considered prior to the Department taklng
further action in this matter. Eﬂ hlb’ﬂ'g

FEB 1 61993




Page 2
Application for Transfer in the Name of Harvest Farms Company

As we discussed, Department personnel are analyzing information gathered at
the field examination conducted yesterday relative to the injection wells on
the West End property. This office will be advertising the injection well
applications soon.

Thank you for your assistance in seeking practical resolutions to the matters
addressed herein.

Sincerely,

ok R T Tt ﬁk
David R. Tuthill, Jr+, P.E.
Manager, Western Regional Office

cf:

John F. Aslip, III- Sky View Farms, Inc., Garrett W. Goulet, Mgr.
James and Martha Rosti George and Charles Pintler

Donald E. Tiegs Kenneth Tiegs

Margrieta M. Stam John H. Brandt

Maurice Clements . Stephen A. Bradbury, Esq.

Barbara L. Craven . Tiegs Farm Inc., ¢/o William B. Cunningham
Harvest Farms Co. Lance Salladay, Esq.

Sherl Chapman State Office (Norm Young, Lotwick Reese)
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LAW OFFICES

RiscH, GOsS, INSINGER & SALLADAY

JAMES E.RISCH 407 WEST JEFFERSON STREET TELEPHONE

DAVID D. GOSS (208) 345-9974
R. JOHN INSINGER BOISE, IDAHO 83702 ak

G. LANCE SALLADAY TELEFAX
LAWRENCE £, KIRKENDALL (208) 345-9982
JOHN C.KEENAN

June 7, 1990 ) e 1R
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Mr. David R. Tuthill, Jr. JUN 081930
Manager, Western Regional Office

Idaho Department of Water Resources Department of Water Resoufces
2735 Airport Way Western Regional Office

Boise, Idaho 83705
RE: Harvest Farms/Transfer Applications
Dear Mr. Tuthill:

On behalf of Gary Goulet, we are in receipt of the letter of Bruce
Smith dated May 29, 1990 concerning the above-referenced matter.

Mr. Smith’s letter was somewhat of a surprise given the
representations and statements made at the meeting on May 28, 1990,
between Hat Butte water users and the Department of Water
Resources.

As you will recall, it was specifically the request of Hat Butte
Irrigation Company members that until the issues in question are
resolved, Harvest Farms would cease its present activities with
regard to Hat Butte water and would abide by the Amendment to the
Tenancy and Common Agreement which exists between all of the
members of Hat Butte Irrigation Company, including Harvest Farms.

The real difficulty which has been created by Harvest Farms is
their refusal to abide by that binding Agreement, and their
eagerness to go forward with business as they desire without regard
to any existing agreements, understandings, etc., which restrict
their desire to utilize Hat Butte water as they choose.

In essence, Mr. Smith’s letter appears to suggest that since
Harvest Farms has seen fit to modify its system without the consent
of Hat Butte Irrigation Company and in violation of the existing
agreement which binds all of the members of Hat Butte Irrigation
Company, it is simply inconvenient to Harvest Farms to cease using
the water in vioclation of their obligations, and they would like

to choose not to do so.
f‘ FRpTE Y ?3

FEB1 6 1993



Mr. David R. Tuthill, Jr.
June 7, 1990
Page 2

On behalf of Mr. Goulet, we would object to the continuation of
farming operations as they presently exist, and request that
Harvest Farms be required to utilize Hat Butte water only on Hat
Butte land.

It would appear, given the comments made at the meeting and the
comments contained in Mr. Smith’s letter, that Harvest Farms is
simply attempting to continue its past practice of saying one thing
and doing another.

The alternative suggested by Mr. Smith is not acceptable to Mr.
Goulet and we would expect that Hat Butte water will be used only
on Hat Butte land. If this requires that Harvest Farms disconnects
a portion of its irrigation system, then it would appear that such
is simply the result of going forward without following proper
procedures in obtaining approval from the other members of Hat
Butte Irrigation Company.

GLS:1laj

cc: G. Goulet/Sky View Farms
Bruce Smith
Steve Bradbury
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Chartered
ATTORNEYS AT LAW

1020 MAIN STREET
SUITE 400
P O. BOX 2139
BOISE, IDAHO 83701-2139
TELEPHONE (208) 336-0700
FAX (208) 344-6034

May 29, 1990
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NELSON, ROSHOLT, ROBERTSON, TOLMAN & TUCKER

{

I

Twin Falls Office
142 3rd AVENUE NORTH
£O. BOX 1906
TWIN FALLS, IDAHO 83303-1906
TELEPHONE  (208) 734-0700
FAX (208) 736-0041
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MAY 3119
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Department of Water Resources
Waestern Regional Office

Mr. David R. Tuthill, Jr.

Manager, Western Regional Office
Idaho Department of Water Resources
2735 Airport Way

Boise, Idaho 83705

Re: Transfer Applications for the Harvest Parm Company
Allen/Naito Property

Dear Dave;

We appreciated the opportunity to meet with you and
the Department and the fellow Hat Butte system users yesterday.
I believe the meeting was beneficial and provided a basis for
devising a solution that will address everyone's concerns.

As confirmation of what will be taking place, Sherl
Chapman and I will be working with Harvest Farm Company to
prepare a proposal for resolving the concerns expressed in the
meeting. As he indicated, Sherl will need the delivery and use
data for the Harvest PFarm Company lands to begin work. Charlie
Pintler or another Hat Butte officer will provide that
information to us. Additional information may be necessary and
we can notify Charlie if we need to obtain it. We will begin
development of our proposal as soon as we rec? e LRI h
information and anticipate getting the proposal prepa%dsgﬂgz
about 30 days.

cauhd 18

One issue raised by Mr. Clements, and I assume red
by all the protestants, is how Harvest Farm Company will operate
during the period while we prepare our proposal. Mr. Clements
suggested we operate according to the existing agreement, by
which I think he means that the Allen place and the Naito.place
will be operated independently. Because the system is an
integrated one, operating as two separate systems would cause
detrimental impacts. Foremost among these is that pumping the
Naito well for only one pivot could cause serious damage to the
well and/or require the wasting of approximately 1,000 gallons
per minute of water. The engineers have stated that the minimum
pumping level o¢f the well is 1,000 gallons per minute. If the
pump is throttled down below that level, serious damage to the




Mr. David R. Tuthill, Jr.
May 29, 1990
Page Two

system could occur. If the pivot shuts down automatically or is
shut down for maintenance or other reasons, the 1,000 gallons
per minute would have to be dumped if another place to use the
water 1is not available,. (Also see Sherl Chapman's attached
May 29, 1990, letter.)

These impacts are not only wasteful but also pose a
possibility of severe damage to the irrigation system.
Recognizing the other users' concerns, we would like to suggest
as an alternative the following:

Harvest Farm Company, at its own expense, will install
a totalizing flow meter in the line between the Allen
place and the Naito property. Harvest Farm Company
will assure that at the end of the period during which
we have prepared our proposal, and hopefully resolved
everyone's problems, there will be no net exchange of
water between the two pieces of property. Basically,
this means that at the end of the approximately 30 day
period, no more water from the Hat Butte system will
have been used on the Naito place than Naito water will
have been used on the Hat Butte/Allen place.

We think this solution, which would be in place for the
approximately 30 day period while we work out our solutions,
will accommodate the protestants' concerns about water transfer
and protect the Harvest Farm Company system from damage and the
wasting of water.

Please let me know if the above solution is acceptable
and we will expeditiously put the meter in place. We would
notify the ditch rider and Mr. Pintler when we put the meter in
and they can participate in that if they desire.

Sincerely,

'ﬁ«—/—‘

Bruce M., Smith

45211

cc:

John F. Alsip, III Sky View Farms, Inc. Garrett W. Goulet

James and Martha Rosti Lance Salladay

Donald E. Tiegs George and Charles Pintler

Margrieta M. Stam Kenneth Tiegs

Maurice Clements John H. Brandt i g

Barbara L. Craven Stephen A. Bradbury _,;ﬂfqﬂfgfjﬁggpﬁ
Harvest Farm Company Tiegs Farm Inc., c/o Wikliam uﬂﬁi gh&h
Sherl Chapman State Office (Norm Young)

FER 161393




Shesl L Chapman

CONSHLTANT
410 S. ORCHARD /SUITE 144 /BOISE, IDAHO 83705/ PHONE 344-6690

May 29, 1990

Mr. Norm Young

Idaho Department of Water Resources
1301 N. Orchard

Boise, Idaho 83706

Dear Mr. Young:

Recently we met and discussed concerns of the Idaho Department of
Water Resources with regard to the operation of the Harvest Farm Co.
property as a common irrigation system utilizing both surface and
groundwater. Your concern, expressed at that meeting, was that the
Department had little idea of where the surface water or the
groundwater was being utilized and therefore you were concerned about
expansion of the water right. The manager of Harvest Farm Co. has
asked me to include my thoughts on the operation of this system with
the response from Mr. Bruce Smith, attoruney for the farm.

The common irrigation system on the Harvest Farm Co. "home place"
ot headquarters was developed in the 1980's and was, in part, a
response to problems with wells on the farm. Additionally, when
applications for transfers of points of diversion for a number of
water rights were initiated on the home place, one of the primary
Departmental concerns was that this system be a common system in
order to legitimitize the method by which the transfers were being
made. The Department was assured at that time that the system was,
in fact, a common distribution system allowing water to be moved
throughout the entire property. The reason for the system being
operated in the manner that it is is for efficiency both that of the
water resource and energy consumption. Water is brought in from the
West End Project at the southwest corner of the farm and eight wells
are also available to pump water into the mainline system. Several
pivot systems are presently installed on the farm in order to
distribute water efficiently and other areas have both side roll and
solid set sprinkler distribution equipment.

As I'm sure your energy department personnel are aware, the most
efficient use of an electrical motor on a pump is to turn the system
on in the spring and off in the fall to eliminate significant power
surges upon startup and extent the wear of the motor. Additionall,fagmgicd”z? -
the cost to the producer from the power company is less because ofja «.‘,f&ﬂ*ﬁg
reduced demand charge that is typically increased because of startup B B
and shut down of large electrical motors. More importantly, however, .
is the effect of frequent startup and shut down of irrigation systemd - . | 6 1993
on the aquifer and formational materials in this area. As you may be

8
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Mr. Norm Young
May 29, 1990
Page 2

aware, the aquifer in the Dry Lake area consists primarily of
interbedded sand, silt and clay layers, most of which are relatively
unstable thus requiring caution in construction of wells and in the
operation of the pumping systems. When wells are started and stopped
with frequency, stress is put on the formational materials through
withdrawal of the water and back flushing which tends to de-stahilize
aquifer materials and increase sand production. The attendant sand
production erodes bowl assemblies, bearings and increases maintenance
costs tremendously.

Yarvest Farm Co. has chosen to try to operate in a most efficient
manner by turuning its pumps on and leaving them on throughout the
irrigation season in order to minimize electrical consumption,
maximize water efficiency and eliminate the possibility of sand
production and de~-stahilization of aquifer materials. In order to
accomplish this, the farm manager is using three old existing water
wells as overflow or injection ports to accept excess water when
pressure fluctuations occur or equipment fails requiring less water
on the farm. The idea is not to specifically recharge the
groundwater system but to provide an efficient disposal method for
the water that is being pumped onto the property, putting it back
into the aquifer rather than allowing that water to flow down county
roads, through surface drains or across fields where erosion and
waste will occur.

It is apparent that other water users in the area do not
understand this process but are most willing to object to the way
Harvest Farm Co. handles its water. However, these same individuals
protested a recent water right application by Harvest Farm Co.
claiming that the aquifer in the area was being depleted and no more
water should be withdrawn. It is my feeling that Harvest Farm Co. is
doing more to maintain an equilibrium in the aquifer than any of the
other users in the area.

The situation on the Allen/Naito farm is much the same except
that water is not being injected into the subsurface but is being
discharged to a pond centrally located on the "Allen" property in
Section 36 for reuse on irrigated cropland rather than being allowed
to flow away from the property or to require a shut down of the well
for unnecessary reasons.

I understand that the Department has a responsibility to
administer water rights to insure they are not expanded and that
water use is held within acceptable bounds. However, I believe the
Department also has a responsibility to manage both the water apd-
energy resources of the state in the most efficient manner possgible.

T TR TRt




Mr. Norm Young
May 29, 1990
Page 3

I would urge you give serious consideration to these factors when
making future decisions affecting the use and application of water on
the Harvest Farm Co. property.

Sincerely yours,

LI Gl

Sherl L. Chapman
Consultant

SLC:kje
cciMr. George Fenn




NELSON, ROSHOLT, ROBERTSON, TOLMAN o TUCKER

Chartered
THOMAS G. NELSON ATTORNEYS AT LAW il O
JOHN A. ROSHOLT 1020 MAIN STREET alls Uilice
). EVAN ROBERTSON SUITE 400 142 3rd AVENUE NORTH
STEVEN K. TOLMAN PO. BOX 1906
JAMES C. TUCKER P.Q. BOX 2139 TWIN FALLS, IDAHO 83303-1906
TERRY R. McDANIEL BOISE, IDAHO 83701-2139 TELEPHONE {2081 734-0700
GARY D. SLETTE TELEPHONE (208) 336-0700 PAX (2081 736-0041

F. BRUCE COVINGTON

JERRY JENSEN

FAX (208) 344-6034

CAROLYN M, MINDER
BRUCE M., SMITH

G, RICHARD BEVAN
GARY L. QUIGLEY
TIM ). WILLEAMS
SHARON F. DUNKIN
JUSTIN R. SEAMONS

May 29, 1990

Lotwick Reese

Department of Water Resources
1301 N. Orchard

Statehouse Mail

Boise, Idaho 83720

Re: 1Injection Well No. 63-W-34

PDear Lotwick:

This letter is confirmation of the agreement reached at
the conference on Wednesday, May 23rd with the Department and the
protestants to the injection well on the Harvest Farm Company's
land. Harvest Farm Company reguested the Department hold the
application for the injection well in abeyance while Harvest Farm
Company investigates the contamination of the Snake River water
by return flows from other system users. As we indicated in the
meeting, Harvest Farm Company's intent was to inject only Snake
River water into the well. If other users are contributing
chemicals to the water so as to make it unsuitable for injection,
Harvest Farm Company must recconsider its application to inject
the water. As we noted, the condition of the water as indicated
by the protestants is new information to us and was not part of
the Harvest Farm Company's original application.

Harvest Farm Company will review the situation and may
conduct studies of the water gquality. Harvest Farm Company will
keep the Department and the protestants informed of these studies
and will provide the results of the studies to the Department and
the protestants at least 60 days before asking the Department to




Lotwick Reese
May 29, 1930
Page Two

act on the applicaticon. 1If my understanding does not agree with
that of the Department or the protestants, please let me know.

Sincerely,

z”?%§vu~,___._

Bruce M. Smith

45231

BMS/s]

cc:

John F. Alsip, III Sky View Farms, Inc. Garrett W. Goulet
James and Martha Rosti Lance Salladay

Donald E. Tiegs George and Charles Pintler

Margrieta M. Stam Kenneth Tiegs

Maurice Clements John H. Brandt

Barbara L. Craven Stephen A. Bradbury

Harvest Farm Company Tiegs Farm Inc., c¢/0 William Cunningham
Sherl Chapman State Office (Norm Young)

% ¥
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Shhecd L Chapnan

CONSULTANT
410 S. ORCHARD /SU!TE 144 /BOISE, {IDAHO 83705/ PHONE 344-6690

May 29, 1990

Department of Water Resources
Wwestern Regional Otfice

Mr. Charlie Pintler
13541 Surrey Lane
Nampa, Idaho 83651

Dear Mr. Pintler:

As was discuesed in the water right conference May 23 at the
state office of the Department of Water Resources, we would like to
request records of the Hat Butte Canal Company from you since you are
this year's president. The records I need are as follows:

!. The turn on and turn off dates for each of the last 10 years
including 1990,

2. The electrical consumption records for the last !0 years for both
the river station pumps and the relift station pumps.

3. The flow records collected on each of the Hat Butte Canal Company
turnouts for individual farmers for the last 10 years. I would
prefer daily flow records, if possible, but, if not, please send
the flow records that you have.

I believe these data will be adequate for the time being and I
appreciate your cooperation.

Siancerely yours,

Sherl L. Chapman
Consultant

SLCikje
¢ciMr, George Fenn

Mr. Tom Nelson
Mr. Bruce Smith ‘(
Mr, Dave Tuthill

FE3 1 61333
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State of daho
DEPARTMENT OF WATER RESOURCES

Western Region, 2735 Airport Way, Boise, Idaho 83705 - (208) 334-2190

CECIL D. ANDRUS

GOVERNOR
May 18, 1990 R KEITH HIGGINSON

DIRECTCOR
Distribution: See List of Interested Parties Below

RE: Application for Transfer of Water Rights Nos. 02-02280, 02-02368,
02-02422, and 02-03593 in the Name of Harvest Farms Co., Notice of Conference

Dear Interested Party:

The above-referenced application for transfer proposes changes in the points
of diversion and places of use at a farming operation known as the Allen/Naito
property. Recently the Department mailed a letter to protestants of the
application, which specified the principle items we can consider in review of
the application and suggested that protestants attempt to resolve this matter
directly with the applicant within twenty (20) days.

An associated item of concern at the Allen/Naito property is a proposed
injection well, no. 63-W-34, Earlier this week the Department arranged for a
conference to be held relative to the injection well at the main office of the
Department, located at 1301 N. Orchard, at 1:00 pm on Wednesday, May 23.

The purpose of this letter is to advise you that in the interest of
efficiency, because many of the protestants to the injection well are also
protestants to the Application for Transfer, the Department will conduct a
wvater right conference regarding the Application for Transfer immediately
following the discussion regarding the proposed injection well. The purposes
of the water right conference are to more thoroughly define the issues of
protest, to discuss potential resolutions of these issues, and to establish a
timeline for further activities in this matter.

Due to the shortness of notice in this situatien, if you are not able to
attend the conference you will have an opportunity to provide written comment
on these issues, to be received by this office no later than May 29, 1990.

Sincerely, 'i ‘ nod ﬁ*tm*
TSt BT ettt FEB 161993

David R. Tuthill, Jr., P.E. ;

Manager, Western Regional Office %

S
List of Interested Parties: R
John F. Asglip, III Sky View Farms, Inc., Garrett W. Goulet, Mgr.
James and Martha Rosti George and Charles Pintler
Donald E. Tiegs Kenneth Tiegs
Margrieta M. Stam John H. Brandt
Maurice Clements Stephen A. Bradbury, Esq.
Barbara L. Craven Tiegs Farm Inc., c¢/o William B. Cunningham
Harvest Farms Co. Bruce Smith, Esg.

Sherl Chapman State 0ffice (Norm Young, Lotwick Reese)
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BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE

STATE OF IDAHO hI:)i:l*:%f::1—‘

IN THE MATTER OF THE USE OF SURFACE
WATER AND GROUND WATER ON LANDS
OTHER THAN THOSE DESCRIBED BY VALID
WATER RIGHTS, BY HARVEST FARMS
COMPANY

ORDER

Tt Tt St Nt s up?

The Director of the Department of Water Resources (Department), being
charged with the duties of protecting vested water rights, enforcing specific
statutes of the State of Idaho and the rules promulgated by the Department,
and being authorized to order the cessation of violations or attempted
violations of the provisions of the law relating to all aspects of the
appropriation and distribution of water, has requested information regarding
certain diversions of water being made by or under the controcl of Harvest
Farms Company (Harvest Farms). Based upon the Director’s assessment of the
information submitted and his understanding of the law, the Director makes the
following Findings of Fact, Conclusions of Law, and Order:

FINDINGS OF FACT

1. In early April, 1990, the Department received a telephonic complaint
that Harvest Farmeg diverted ground water and Snake River water to lands other
than those described in approved water rights on a parcel of land known as the
Allen/Naito property. A field investigation resulted in the preparation of a
letter from the Department dated April 3, 1990, advising Harvest Farms that
diversion and use of water on lands not described by approved water rights
constitutes an illegal diversion.

2. On April 3, 1990, Harvest Farms filed an application for transfer to
combine the places of use of Snake River water rights nos. 02-02280, 02-02368,
and 02-02422 and ground water right no. 63-03593, all to be used on the
Allen/Naito property. The application for transfer was advertised statewide
with a final protest date of May 7, 1990. The Department received eleven (11)
protests to the application, and the protests are presently being evaluated
and processed by the Department.

3. Harvest Parms operates another farm near the Allen/Naito property,
known as the West End Project property. The water rights for this farm were
combined in Transfers Nos. 2730 through 2737, approved by the Department on
April 18, 1983. The transfers were conditioned that no more than 400 acres
shall be irrigated each irrigation season with water diverted directly from
the Snake River. This water is delivered by the West End Project. On April
9, 1990, the Department received from Allen T. Noble a copy of a letter from
Don Brandt advising that Snake River water from the West End Project was being
used by Harvest Farms on lands other than the 400 authorized agﬁ%%i?‘

s

FEB 161393




4. On April 12, 19%0, the Department received from Stephen A. Bradbury,
an attorney representing both the Hat Butte Mutual Canal Company and Maurice
Clements, one of its sharsholders, a request for the Department to take
immediate action toward curtailing continuing improper use of water by Harvest
Farms on the Allen/Naito property.

5. On April 18, 1990, the Department sent to Harvest Farms a letter
requesting information relative to the place of use of water diverted by
Harvest Farms at both the Allen/Naito property and the West End Project
property. The stated purpose of the requested information is to provide a
method for assuring that water diverted by Harvest Farms is applied only to
the places of use described in the respective water rights.

6. ©On April 20, 1990, the Department received from William F. Ringert,
an attorney representing: the Brandt family; Allen Noble Farms, Inc.; Farm
Development Corporation and the Board of Directors of West End Project,

a complaint regarding the place of use of water diverted to the Harvest Farms
West End Project property.

7. ©On April 26, 1990,the Department received from Bruce M. Smith, an
attorney representing Harvest Farms, a respconse to the Department’'s letter
dated April 18, 1990. This response indicated that "because the ground water
and surface water is mixed in the system before application, it is impossible
to say which water, ground or surface, goes to any particular square foot of
ground." This response indicates that water diverted by Harvest Farms is not
limited to the acres specified under specific water rights.

CONCLUSIONS OF LAW

1. Section 42~351, Idaho Code, provides as follows: "If the director of
the department of water resources finds, on the basis of available
information, that a person is diverting water from a natural water source
without obtaining a valid right to do so or ie applying water not in
conformance with the conditions of a wvalid right, then the director of the
department of water resources may issue an order directing the person to cease
and desist the activity or activities alleged to be in violation of applicable
law or of any existing water right".

2. Section 42-229, Idaho Code, provides that “The right to the use of
ground water of this state may be acquired only by appropriation.”

3. The lands in both the Allen/Naito property and the West End Project
property appear to be irrigated in violation of the statutes of the state of
Idaho, Water Appropriation Rule 3,1,1, and conditions on approved water rights.

4. The illegal diversion of the public waters of the state of Idaho must
be stopped or mitigated to prevent injury to other water rights, to protect
the water resources of the state, and to assure that the allocation and use of
available water supplies takee place in an orderly manner.

5. Section 42-352, Idaho Code, provides that "Any person who wilfully
violates any cease and desist order issued under Chapter 3, Title 42, Idaho




penalty not to exceed one hundred dollars ($100) for each day following

service of the cease and desist order in which the illegal diversion or use of
water occurs."

6. Illegal diversion from each eource or illegal application of water
constitutes a separate, individual diversion and if used without a valid water
right constitutes a separate vioclation of Section 42-351, Idaho Code.

7. The Director should issue a Cease and Desist Order pursuant to the
authority of Section 42-351, Idaho Ccde.

ORDER

(ﬁ IT IS HEREBY ORDERED, that the applicant CEASE AND DESIST the diversion
and use of groun’ﬁater and surface water on lands not described in approved

water rights for 'the land in both the Allen/Naito property and the West End
Project property.

DATED this day of . 1990.

R. KEITH HIGGINSON
Director

7%54&& Aﬂ-m&u\ﬁa&%\% e, purtoac o ke 7‘7/»&'\//1%
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Transfer
Application No., 02-0280,
SPECIAL NOTE: 02-2368, 02-2472,63-3593

PROTEST INFORMATION SHEET

Protestant - Name(s)
ot John F. Alsip, III; James & Martha Rosti; Pintler & Son: Donaid E. Tiegs;
W

U
R A
Y}‘ \(’ Tiegs Farms, Inc.; and Bagbara L. Craven
5

-

Kenneth Tiegs; Margrieta M. Stam; Brandt Mémt. Serv.; Maurice Clements;

L

Address 27940 Smithtown R4, Excelsior, MN 55331: 5248 Skyranch Rd., Nampa, ID83686
13541 Surrey Lane, Nampa, ID B83686; 4910 Drylake Rd., Nampa, ID 83686; Route 1,
Melba, ID 83641; 5701 Rim Road, Nampa, ID 83686; 203 1llth Ave. S., Nampa., ID 8365:
300 N. oth St., Box 1368, Boise, ID 83701l; 3988 N. Cole Rd., Boise, ID 83704

12997 W. Stagecoach Rd. Nampa, ID 83651

Attorney -~ Name & Address

Date Filed May 7, 1990 . Protest Date May 7. 1990

Issues

Applicant - Attorney — Name & Address

Dates:

Acknowledgement letters:

Hearing Notice:

Hearing Date:

Other:

Protest Information submitted in Computer (following hearing):
5




State of “taho
» DEPAR1 MENT OF WATER REdeRCES

Western Region, 2735 Airport Way, Boise, Idaho 83705 - {(208) 334-2190

CECIL D. ANDRUS

GOVERNOR
R KEITH HIGGINSON
May 10, 1990 DIRECTOR

Sky View Farms, Inc.
Garrett V. Goulet, Mgr.
1500 Shoshone

Boise, ID 83705

Re: Application for Transfer of Water Rights Nos. 02-02280, 02,02368,
02-02422 and 63-03593 in the name of Harvest Farms

Dear Protestant:

This office acknowledges receipt of your protest to the approval
of the above-referenced application for transfer. The Department suggests
that you contact the applicant directly in an effort to determine what is
proposed by the application in an attempt to resolve the protest.

If this office has not been advised within twenty (20) days that the
protest has been resolved, the matter will be scheduled for a conference or a
hearing.

The following are the principle items we can consider at a conference
and/or hearing in either approving or denying an application for
transfer:

1. Are other water rights injured by the transfer?

2. Does the change constitute an enlargement in
the use of the original right?

3. Will the proposed change confliet with the local
public interest?

If we may be of further assistance, please contact us.

Sincerely,

DAVID R. TUTHILL, JR.aqP.E.
Manager, Western Regional Office

DRT:st . e
¢cc: State Office f A 3

FEB1 61393



YRCETY
MAY Q7 1990

Department of Water Resources'

May 7, 1990

IDAHO DEPARTMENT OF WATER RESOURCES “r*f ngi\Jf
ATTN: R. KEITH HIGGINSON, DIRECTOR

STATE OFFICE ,3

1301 NORTH ORCHARD - MAY O 8 1990

STATEHOUSE MAIL

BOISE, IDAHO 83720 Nepartment of Water Resources

Wesiarn Regional Othce

Re: Protest of Application for Change of Point of Diverson andm
Source of Water of the Snake River and Groundwater,
Nos. 02-02280. 02-02368. 0202422, 063-03593

Dear Director Higginson:

This protest is filed to protest the application for change of -
point of diversionby Harvest Farms Co as this propseal would
fail to comply with the terms of the Tenancy in Common
Agreement of Hat Butte Canal. This proposal would set a poor
president for any and all canal diversions.

Very truly Yours.

Sky Vle %arms Inc.

W

’ \/.lf B V4 B
Gafrett W. Goulet, Manager
1500 Shoshone

Boise, Idaho




State of “aho
D DEPAR1 MENT OF WATER RESUURCES
Westarn Region, 2735 Airport Way, Boise, Idaho 83705 - (208) 334-2190

CECIL D. ANDRUS

GOVERNOR

R KEITH HIGGINSON
May 10, 1990

DIRECTOR

Barbara L. Craven
12997 W. Stagecoach Rd.
Nampa, ID 83651

Re: Application for Transfer of Water Rights Nos. 02-02280, 02,02368,
02-02422 and 63-03593 in the name of Harvest Farms

Dear Protestant:

This office acknowledges receipt of your protest to the approval
of the above-referenced application for transfer. The Department suggests
that you contact the applicant directly in an effort to determine what is
proposed by the application in an attempt to resolve the protest.

If this office has not been advised within twenty (20) days that the
protest has been resolved, the matter will be scheduled for a conference or a
hearing.

The following are the principle items we can consider at a conference
and/or hearing in either approving or denying an application for
transfer:

1. Are other water rights injured by the transfer?

2. Does the change constitute an enlargement in
the use of the original right?

3. Will the proposed change conflict with the local
public interest?

If we may be of further assistance, please contact us.

Sincerely,

@—a—JZ*)"‘WQ/L

DAVID R. TUTHILL, JR
Manager, Western Regional Office

DRT:st

cc: State 0ffice ) ‘j: j?an
“27)




State of I .ho
DEPARTMENT OF WATER RESOURCES
Western Region, 2735 Airport Way, Boise, Idaho 83705 - (208) 334-2190

CECIL D. ANDRUS

GOVERNOR

R. KEITH HIGGINSON
May 10, 1990

DIRECTOR

John F. Alsip, TII
27940 Smithtown Rd.
Bxcelsior, MN 55331

Re: Application for Transfer of Water Rights Nos. 02-02280, 02,02368,
02-02422 and 63-03593 in the name of Harvest Farms

Dear Protestant:

This office acknowledges receipt of your protest to the approval
of the above-referenced application for transfer. The Department suggests
that you contact the applicant directly in an effort to determine what is
proposed by the application in anm attempt to resolve the protest.

If this office has not been advised within twenty (20) days that the
protest has been resclved, the matter will be scheduled for a conference or a
hearing.

The following are the principle items we can consider at a conference

and/or hearing in either approving or denying an application for
transfer:

1. Are other water rights injured by the transfer?

2. Does the change constitute an enlargement in
the use of the original right?

3. Will the proposed change conflict with the local
public interest?

If wve may be of further assistance, please contact us.

Sincerely,

T AWt R T e

DAVID R. TUTHILL, JR., P.E.
Manager, Western Regional O0ffice

DRT:st

cc: State Qffice

i




State of Idaho
DEPART.1ENT OF WATER RES\, URCES
Western Region, 2735 Airport Way, Boise, Idaho 83705 - (208) 334-2190

CECIL D. ANDRUS

GOVERNOR

R. KEITH HIGGINSON
May 10, 1990

DIRECTOR

James & Martha Rosti
5248 Skyranch Rd.
Nampa, ID 83686

Re: Application for Transfer of Water Rights Nos. 02-022B0, 02,02368,
02-02422 and 63-03593 in the name of Harvest Farms

Dear Protestant:

This office acknowledges receipt of your protest te the approval
of the above-referenced application for transfer. The Department suggests
that you contact the applicant directly in an effort toc determine what is
proposed by the application in an attempt to resolve the protest.

If this office has not been advised within twenty (20) days that the
protest has been resolved, the matter will be scheduled for a conference or a
hearing.

The following are the principle items we can consider at a conference
and/or hearing in either approving or denying an application for
transfer:

1. Are other water rights injured by the transfer?

2. Does the change constitute an enlargement in
the use of the original right?

3. Will the proposed change conflict with the local
public interest?

If wve may be of further assistance, please contact us.

Sincerely,

Ty e

DAVID R. TUTHILL, JR., P.
Manager, Western Regional Office

ce:  State Office ;;_: '-?




State of Idaho
DEPAR . MENT OF WATER REbuURCES
Western Region, 2735 Airport Way, Boise, Idaho 83705 - (208) 334-2190

CECIL D. ANDRUS

GOVERNOR

R. KEITH HIGGINSON
May 10, 1990

DIRECTOR

Pintler & Son

George & Charles Pintler
13541 Surrey Lane

Nampa, ID 83686

Re: Application for Transfer of Water Rights Nos. 02-02280, 02,02368,
02-02422 and 63-03593 in the name of Harvest Farms

Dear Protestant:

This office acknowledges receipt of your protest to the approval
of the above-referenced application for transfer. The Department suggests
that you contact the applicant directly in an effort to determine what is
proposed by the application in an attempt to resolve the protest.

If this office has not been advised within twenty (20) days that the
protest has been resolved, the matter will be scheduled for a conference or a
hearing.

The following are the principle items we can consider at a conference
and/or hearing in either approving or denying an application for
transfer:

1. Are other water rights injured by the transfer?

2. Does the change constitute an enlargement in
the use of the original right?

3. Will the proposed change conflict with the local
public interest?

If we may be of further assistance, please contact us.

Sincerely,

s €T
DAVID R. TUTHILL, JR., P.E.
Manager, Western Regional Office

-c‘t‘:: Fa
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State of Maho -
DEPARY MIENT OF WATER RESUURCES
Western Region, 2735 Airport Way, Boise, Idaho 83705 - (208) 334-2190

CECIL D. ANDRUS

GOVERNOR

R. KEITH HIGGINSON
May 10, 1990

DIRECTOR

Donald E. Tiegs
4910 Drylake Rd.
Nampa, ID 83686

Re: Application for Transfer of Water Rights Nos. 02-02280, 02,02368,
02-02422 and 63-03593 in the name of Harvest Farms

Dear Protestant:

This office acknowledges receipt of your protest to the approval
of the above-referenced application for transfer. The Department suggests
that you contact the applicant directly in an effort to determine what is
proposed by the application in an attempt to resolve the protest.

If this office has not been advised within twenty (20) days that the
protest has been resolved, the matter will be scheduled for a conference or a
hearing.

The following are the principle items we can consider at a conference
and/or hearing in either approving or denying an application for
transfer:

1. Are other water rights injured by the transfer?

2. Does the change constitute an enlargement in
the use of the original right?

3. Will the proposed change conflict with the local
public interest?

If we may be of further assistance, please contact us.

Sincerely,

A T j

DAVID R. TUTHILL, JR,
Manager, Western Reg1onal Office

DRT:st

cce:  State Office PO e g
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State of *daho
DEPAR) MMENT OF WATER REb\)URCES
Western Region, 2735 Airport Way, Boise, [daho 83705 - (208) 334-2190

CECIL D. ANDRUS

GOVERNOR
R. KEITH HIGGINSON
May 10, 1990

DIRECTOR

Kenneth Tiegs
Route 1
Melba, ID 83641

Re: Application for Transfer of Water Rights Nos. 02-02280, 02,02368,
02-02422 and 63-03593 in the name of Harvest Farms

Dear Protestant:

This office acknowledges receipt of your protest to the approval
of the above-referenced application for transfer. The Department suggests
that you contact the applicant directly in an effort to determine what is
proposed by the application in an attempt to resolve the protest.

If this office has not been advised within twenty (20) days that the
protest has been resolved, the matter will be scheduled for a conference or a
hearing.

The following are the principle items we can consider at a conference
and/or hearing in either approving or denying an application for
transfer:

1. Are other water rights injured by the transfer?

2. Does the change constitute an enlargement in
the use of the original right?

3. Will the proposed change conflict with the local
public interest?

If we may be of further assistance, please contact us.

Sincerely,

s Q,”/‘_”Wﬁ'
E

DAVID R. TUTHILL, JR.,
Manager, Western Regional Office

DRT:st

cc: State Qffice T
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State of ¥4aho -
DEPAR1.JENT OF WATER RESUURCES
Westarn Region, 2735 Airport Way, Boise, Idaho 83705 - (208) 334-2190

CECIL D. ANDRUS

GOVERNOR

R. KEITH HIGGINSON
May 10, 1990

DIRECTOR

Margrieta M. Stam
5701 Rim Road
Nampa, ID 83686

Re: Application for Transfer of Water Rights Nos. 02-02280, 02,02368,
02-02422 and 63-03593 in the name of Harvest Farms

Dear Protestant:

This office acknowledges receipt of your protest to the approval
of the above-referenced application for transfer. The Department suggests
that you contact the applicant directly in an effort to determine what is
proposed by the application in an attempt to resolve the protest.

If this office has not been advised within twenty (20) days that the
protest has been resolved, the matter will be scheduled for a conference or a
hearing.

The following are the principle items we can consider at a conference
and/or hearing in either approving or denying an application for
transfer:

1. Are other water rights injured by the transfer?

2. Does the change constitute an enlargement in
the use of the original right?

3. Will the proposed change conflict with the local
public interest?

If we may be of further assistance, please contact us.

Sincerely,

BMWW&

DAVID R. TUTHILL, JR
Manager, Western Regional Office

DRT:st
) E?f.ﬁﬂn'n‘}f‘:w:,r—!‘"“h
cc: State Office poom

¥
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State of ™aho
DEPAR1 JMENT OF WATER RESUURCES
Westarn Region, 2735 Airport Way, Boise, Idaho 83705 - (208) 334-2190

CECIL D. ANDRUS
GOVERNOR

R. KEITH HIGGINSON
May 10, 1990

DIRECTOR

Brandt Farm Management Service
John H. Brandt

203 Eleventh Avenue South
Nampa, ID 83651

Re: Application for Transfer of Water Rights Nos. 02-02280, 02,02368,
02-02422 and 63-03593 in the name of Harvest Farms

Dear Protestant:

This office acknowledges receipt of your protest to the approval
of the above-referenced application for transfer. The Department suggests
that you contact the applicant directly in an effort to determine what is
proposed by the application in an attempt to resolve the protest.

If this office has not been advised within twenty (20) days that the
protest has been resolved, the matter will be scheduled for a conference or a
hearing.

The following are the principle items we can consider at a conference
and/or hearing in either approving or denying an application for
transfer:

1. Are other water rights injured by the transfer?

2. Does the change constitute an enlargement in
the use of the original right?

3. Will the proposed change conflict with the local
public interest?

If we may be of further assistance, please contact us.

Sincerely,

" nnd O

DAVID R. TUTHILL, JR., P.E.
Manager, Western Regional Office

DRT:st L -

FE

cc: State O0ffice
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State of Jaho
DEPART.{ENT OF WATER Il]EESL;(JI((ZIEES
Western Region, 2735 Airport Way, Boise, Idaho 83705 - (208) 334-2190

CECIL D. ANDRUS
GOVERNOR

R. KEITH HIGGINSON
May 10, 1990

DIRECTOR

Maurice Clements

¢/0 Stephen A. Bradbury, Esqg.
300 N. 6th St.

P.0. Box 1368

Boise, ID 83701

Re: Application for Transfer of Water Rights Nos. 02-02280, 02,02368,
02-02422 and 63-03593 in the name of Harvest Farms

Dear Protestant:

This office acknowledges receipt of your protest to the approval
of the above-referenced application for transfer. The Department suggests
that you contact the applicant directly in an effort to determine what is
proposed by the application in an attempt to resolve the protest.

If this office has not been advised within twenty (20) days that the
protest has been resolved, the matter will be scheduled for a conference or a
hearing.

The following are the principle items we can consider at a conference
and/or hearing in either approving or denying an application for
transfer:

1, Are other water rights injured by the transfer?

2. Does the change constitute an enlargement in
the use of the original right?

3. Will the proposed change conflict with the local
public interest?

If we may be of further assistance, please contact us.

Sincerely,

b e

DAvVID R. TUTHILL, JR., P.E.
Manager, Western Regional Cffice

DRT:St :‘ "_'1" T

cc: State Office
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State of ¥daho -
DEPAR1.JMENT OF WATER Il]EES\JIJIl(ZIEE;
Western Region, 2735 Airport Way, Boise, Idaho 83705 - (208) 334-2190

CECIL D. ANDRUS

GOVERNOR

R. KEITH HIGGINSON
May 10, 1990

DIRECTOR

Tiegs Farms, Inc.

c/o0 William B. Cunningham
3988 N. Cole Rd.

Boise, ID 83704

Re: Application for Transfer of Water Rights Nos. 02-02280, 02,02368,
02-02422 and 63-03593 in the name of Harvest Farms

Dear Protestant:

This office acknowledges receipt of your protest to the approval
of the above-referenced application for transfer. The Department suggests
that you contact the applicant directly in an effort to determine what is
proposed by the application in an attempt to resolve the protest.

I1f this office has not been advised within twenty (20} days that the
protest has been resolved, the matter will be scheduled for a conference or a
hearing.

The following are the principle items we can consider at a conference
and/or hearing in either approving or denying an application for
transfer:

1. Are other water rights injured by the transfer?

2. Does the change constitute an enlargement in
the use of the original right?

3, Will the proposed change conflict with the local
public interest?

If we may be of further assistance, please contact us.

Sincerely,

?D—J,é’ra&dg

DAVID R. TUTHILL, JR.,
Manager, Western Reglonal Office

P ,..5
DRT:st o - 1" f . g
ce:  State Office ‘
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/ohn F. Alsip, III /
27940 Smithtown Rd.
Excelsior, MN 55331

Yames & Martha Rostiv/
5248 Skyranch Rd.
Nampa, ID 83686

/Pintler & Son v
George & Charles Pintler
13541 Surrey Lane
Nampa, ID 83686

V66nald E. Tiegs
4910 Drylake Rd.
Nampa, ID 83686

V(enne th Tiegs
Route 1 4
Melba, ID 83641

-ﬁargrie ta M. Stam
5701 Rim Road
Nampa, ID 83686

Vﬁtandt Farm Management Service
John H. Brandt 4

203 Eleventh Avenue South
Nampa, ID 83651

aurice Clements

c/o Stephen A. Bradbury, Esq.
300 N. 6th St.

P.0. Box 1368

Boise, ID 83701

inegs Farms, Inc. /

¢/o William B. Cunningham
3988 N. Cole Rd.

Boise, ID 83704

HﬁEarbara L. Craven
12997 W. Stagecoach Rd.
Nampa, ID 83651
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Depariment of Water Resources
Western Regional Office

PINTLER AND SON

GEORGE AND CHARLES PINTLER
13541 SURREY LANE

NAMPA, ID 83686

DEPARTMENT OF WATER RESQURCE
WESTERN REGION

2735 AIRPORT WAY

BOISE, ID 83705

GEORGE AND CHARLES PINTLER AS A MEMBER OF THE HAT BUTTE MUTUAL CA-
NAL CO. TENANCY IN COMMON AGREEMENT, PROTEST THE NOTICE OF PRO-
POSED CHANGE OF WATER RIGHT,{ NO. 02-02280, 02-02368, 02-02422,
63-03593), AS ADVERTISED IN THE IDAHO STATEMAN ON APRIL 18,25,
1990.

HAT BUTTE MUTUAL CANAL COMPANY IS A PRIVATE OWNED DELIVERY SYSTEM
DESIGNED TO DELIVER SNAKE RIVER WATER TO PRIVATE PROPERTY UNDER A
TENANCY IN COMMON AGREEMENT , THIS TENANCY IN COMMON AGREEMENT
LIST GSPECIFIC PROPERTY TO WHICH WATER WILL BE DELIVERED AND NO
OTHER PROPERTIES.

HARVEST FARM CO. IN 1990 IRRIGATICN SEASON IS IN VIOLATION OF THE
SNAKE RIVER WATER RIGHTS ON SECTION 36 BY USING THIS DESCRIBED WA-
TER ON OTHER PROPERTY, SECTION 31. WHICH ALSO VIOLATES THE TENANCY
IN COMMON AGREEMENT OF HAT BUTTE MUTUAL CANAL CO.

CHARLES PINTLER

wg"*""" "2;3""3
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CELY,
BLE MAY QT 199§D

Department of Water Resourced
Western Regional Offica

MARGHRIETA M. STAM
5701 RIM ROAD
NAMPA, ID 83686

DEPARTMENT OF WATER RESOQURCE
WESTERN REGION

2735 AIRPORT WAY

BOISE, 1D 83705

I AM 1IN PROTEST OF THE PROPOSED CHANGE OF WATER RIGHT,( NO.
02-02280, 02-02368, 02-02422, 63-03593), AS ADVERTISED IN THE IDAHO
STATEMAN ON APRIL 18,25, 1990.

AS A MEMBER OF HAT BUTTE MUTUAL CANAL CO. I FEEL THAT THE PROPOQSED
WATER RIGHT CHANGE WILL PERMIT HARVEST FARM CO. TO VIOLATE THE HAT
BUTTE MUTUAL CANAL CO., TENANCY 1IN COMMON AGREEMENT, WHICH
SPECIFIES THE DESCRIBED PROPERTY TO WHICH THE WATER DELIVERED BY IT
IS TO BE USED ON.

HARVEST FARM CO. HAS VIOLATED THE TENANCY IN COMMON AGREEMENT AND
THE STATE WATER RIGHT BY DIRECTLY USING WATER ASSIGNED TO SECTION
36 ON SECTION 31 THUS FAR IN THE 1990 IRRIGATION SEASON.

S hapel { %L/

SINCERELY

MARGPRIETA M.

gtm ., SN
G &

FEB1 6 1993




MAY 07 1330

Stephen A. Bradbury

EBERLE, BERLIN, KADING, TURNBOW
& McKLVEEN, CHARTERED

300 North Sixth Street

P. O. Box 1368

Boise, Idaho 83701

Telephcne: (208)344-8535

Fax: (208)344-8542

Department of Water Resources
Western Regional Office

Attorneys for Protestants

BEFORE THE DEPARTMENT OF WATER RESOQURCES

OF THE STATE OF IDAHO

In the Matter of the
Application for Transfer of
Water Rights, NOTICE OF PROTEST

HARVEST FARMS CO.,

T Sttt vt Vgt Nt gt St

Applicant.

COMES NOW Maurice Clements, individually, Dry Lake Farms,
Inc., and Clements Farms, Inc., of Route 4, Box 4159, Nampa, Idaho
83651, by and through their attorneys, Eberle, Berlin, Kading,
Turnbow & McKlveen, Chartered, and hereby give notice of their
protest to the Application for Transfer of Water Rights filed by
Harvest Farms Co., P. O. Box 650, Cottage Grove, Oregon 97424,
which application seeks to change the point of diversion, add a
diversion point, and add an additional source pertaining to water
right nos. 02-02280, 02-02368, 02-02422, and 63-03593.

The protestant is the holder of the following water rights,
among others, which may be impacted by the Application: 02-2184,
02-2177, and 02-7010. 9’."--"-""-1"?&;9

NOTICE OF PROTEST FCo 161993
Page 1




The protestant objects to the approval of the above
application for the following reasons:

1. The Application, if approved, will result in the
violation of a certain tenancy in common agreement, as amended,
setting forth the rights, duties, obligations, and limitations on
the parties thereto and their successors and assigns concerning
the ownership of easements, rights of way, ditches, pipes,
penstocks, pumps, pumping station, electrical equipment, and other
personal property for an irrigation system taking water from the
Snake River, in Canyon County, Idaho by permitting the application
of water outside the boundaries of the properties identified in
the tenancy in common agreement, as amended.

2. The conjunctive use as contemplated by the Application
for Transfer of Water Right will permit the irrigation of property
outside of the boundaries of the lands described in the above
mentioned tenancy in common agreement, as amended, without
requiring that additional 1land to be included within the
established system of sharing in the costs of operation and
maintenance of the existing delivery system (those costs being
shared by the tenants in common according to the agreed upon
formula of three-fourths based wupon actual percentage of water
used and one-fourth on ownership in the system).

3. Expanded use of the water delivery system which will
result from the application of water to more land, will result in
an increased stress on the water delivery system by overloading

the penstock and ditches causing inefficiency in system components
NOTICE OF PROTEST

Page 2 FEB 1 6 1353

¥

e P ]




-

and increased operation and maintenance costs,

4, The Application, if approved, will establish a
precedent by allowing Snake River water to be delivered to land,
the owners of which did not participate in the costs for the
original construction of the water delivery system, providing the
owners of those new lands with an unwarranted economic benefit,

5. The applicant has, in the past, insisted upon the
delivery of water to its lands at a date in the year earlier than
is practicable and is expected to do so in the future. The
Application, if approved, will exacerbate that existing difficulty
by putting greater pressure on the system for earlier water
delivery.

It is requested that a hearing be held on this protest as
provided for by Idaho Code §42-203A and that the Department
disapprove the application for the foregoing reasons.

DATED this _|'~  day of May, 1990.

EBERLE, BERLIN, KADING, TURNBOW
& McKLVEEN, CHARTERED

By éziﬁl}ﬂlnlngNﬂiLéUﬁL

Ste hen A. Bradbur
Attorneys for Protestant,
Maurice Clements ,

Pry Lawxke Farms, Inc., and
Clements Farms, Inc.

coalEd

NOTICE OF PROTEST Fes 51333
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BRANDT FARM MANAGEMENT SERVICE
IENCED :: SUCCESSFUL :: COMPLETE

203 ELEVENTH AVENUE SOUTH
NAMPA, IDAHO 83651

way 07 1930

of Water Resources

ent .
Departr regional Qificd

Western

May 07, 1990

Department of Water Resources
Boise, Idaho

Gentlemen:

Bing/Frost Farms, now called Harvest Farms, is petitioning
to increase the point of usage of water which is provided to
Section 36 in the Dry Lake Area south of Nampa to use it also on
Section 31. This is a violation of Hat Butte Tenancy in Common
Agreement which allocates a certain amount of water to certain
lands, to be delivered to those lands by Hat Butte Mutual
Irrigation Company as water is available. We fear that this
request if granted will put more pressures on our system and
will be unfair to our other members as the operation and
maintenance charge is based 25% on acreage and only 75% on power

used.
Very truly yours,
ié - S
/ . % '.ﬁ?:?;»:;&g%
John H. Brandt
JHB:sam

All Details Cared For . . . We Build Up The Soil
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MAY 07 195U
May 7, 199¢@
Department of Water Resources
Department of Water Resources Western Regional Office
Western Region
2735 Airport Way
Boise, Idahoc 837@5

Re: Protest of Froposed Change of Water Right
No, 0Z2-92280, @zZ-82368, @Z-0z2422, 63-03593
Harvest Farms Co. of Cottage Grove, Oregon

Gentlemen:

Tiegs Farms, Inc.,an Idaho Corporation, does hereby protest the
proposed change of water right filed by Harvest Farms Co. of
Cottage Grove, Oregon, filed as No. @Z-@228@, vP2-02368, 02-02422,
£3-83593.

Tiegs Farms, Inc., objects to the proposed change of wvater right
as published in the Idaho Statesman on April 18-25, 1998, for the
followving reasons.

1. The proposed change iIs a vioclation of the Tenancy in Common
Agreement of the Hat Butte Mutual Canal Co.

2. Conjunctive use of the water under the proposed change will
allow Section 31 to be irrigated without sharing in the operation
and maintenance costs paid by the other shareholders of the Hat
Butte Mutual Canal Company.

3. Approval of the proposed change will establish a precedent
for delivery of Snake River Water to land which did not pay for
construction costs involved in the original building of the Hat
Butte Mutual Canal Company system.

4. Increased demand for water by Harvest Farms Co. will impose
an increase on the whole system resulting in over filled ditches
and over loaded pin stocks. The result would be a less efficient
system with higher energy costs per acre foot of water delivered.

5. Harvest Farm Co. has insisted on earlier and/or later
delivery of water which will increase cost of operation of the
system because of earlier and/or later maintenance of the system
under potential adverse weather conditiaons.

In summary, granting of the proposed change will impose an
economic hardship to the other shareholders of the Hat Butte
Mutual Canal Company.

Sincerely,

z F_’?, g ? » ;..n .
Tiegs Farms, Inc. Cf///// ; " . é
By: M . / / . , Vice President FEB 16 1993
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MAY 07 1330

Resources
Department of Water

May 7, 199@ Dw%mmlhwmmlOfw
Department of Wster Resources

Western Region

2735 Airport Way

Boise, Idaho 83705

Re: Protest of Proposed Change of Water Right
No. @z2-@2280, @2-82368, @2-02422, 63-03593
Harvest Farms Co. of Cottage Grove, Oregon

Gentlemen:

I, Barbara L. Craven, doc hereby protest the proposed change of
vater right filed by Harvest Farms Co. of Cottage Grove, UOregon,
filed as No. @2-Q2280, Q2-02368, @2-92422, 63-03595.

I object to the proposed change of water right as published in
the Idaho Statesman on April 18-25, 199¢, for the following
reasons.

1. The proposed change is a violation of the Tenancy in Common
Agreement of the Hat Butte Mutual Canal Co.

2. Conjunctive use of the water under the proposed change will
allov Section 31 to be irrigated without sharing in the operation
and maintenance costs paid by the other shareholders of the Hat
Butte Mutual Canal Company.

3. Approval of the proposed change will establish a precedent
for delivery of Snake River Water to land which did not pay for
construction costs involved in the original building of the Hat
Butte Mutual Canal Company system.

4. Increased demand for water by Harvest Farms Co. will impose
an increase on the whole system resulting in over filled ditches
and over loaded pin stocks. The result would be a less efficient
system with higher energy costs per acre foot of water delivered.

5. Harvest Farm Co. has insisted on earlier and/or later
delivery of water which will] increase cost of operation of the
system because of earlier and/or later maintenance of the system
under potential adverse weather conditions.

In summary, granting of the proposed change will im Ef an
economic hardship to the other shareholders of the HEgt But’i?;v »
Mutual Canal Company. jﬂ 5?

LLE L fams, by i ) by B 10

Barbara L. Craven

e




GENERAL PUWER OF ATTURNEY

KNOUW ALL PLENKSOUNS BY THESLSLE PRESENTS:  That I, Harbara L.
Craven of 123977 W. Stageccach keoad, Nampa, County of Canyon,
btate of ldaho, hesve made, constituted and appointed, and by
these presents do make, constitute and appeoint William B.
cunningham ot F948 N. tole Koad, BHoise, County of Ada, State
ot Idaho, true and lawiul attorney for and in my name, place
and stead, and for my use and benefit, to ask, demand, sue
for, recover, collect and receive all such sums of money,
debts, dues, accounts legacies, begquests, Interest,
dividends, annuities and demands whatsoever, as are now or
shall hereafter become due, owing, payable or belong to me,
and have, use and take all lawtul ways and means in my name
or otherwise, and to compromise and agree for the same, and
acquittances, or other sufficient discharges for the same,
Lor me and in my name, to make, seal and deliver; to
bargain, contract, agree for, purchase, receive and take
lands, tenements, hereditaments, and accept the seisin and
possession of all lands and all deeds and other assurances
in the iaw therefor, and to lease, let demise, bargain,
sell, remise, release, convey, mortgage and hypothecate
lands, tenements and hereditaments upon such terms and
conditions, and under such covenants as he shall think fit.
Also, to bargain and agree roir, buy, sell, mortgage,
hypothecate and in any and every way and manner deal in and
with goods, wares and merchandise, choses in action, and

;” F’-’*W
other property in possession or in action, and tovmiﬁiﬁ 1?

FEB1 61993
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and transact all and every king of business of what nature
or kind so ever, and also for me and In my name as my act
and deed to sign, seal, execute, deliver and acknowledge
such deeds, leases and assignment of leases, covenants,
indentured, agreements, mortgages, hypothecations,
bottomries, charterparties, bills of lading, bills, bonds,
naotes, receipts, evidence of debt, releases and satisfaction
af mortgages, Judgements and other debts, and such other
instruments in writing ot whatever kind and nature as may be

necessary or proper in the premises.

Giving and granting unto my said attorney full power and
authority to do and perform all and every act and thing
whatsoever requisite and necessary to be done in and about
the premises, as fully to all intents and purposes as 1
might or could do if personally present (with full power of
substitution or revocation), hereby ratifying and confirming
all that my said attorney (or his substitute or substitutes)
shall lawfully do or cause to be done by virtue of these
presents.

This FPower of Attorney expires and is null and void after

June 1, 133¢@.

IN WITNESS WHEREUF, 1 have hereunto set my hand and sesl the

A7 - FL day of April, 1990.

TeE.L
Ty
s
L]
.
s

Barbara L. Crave




S5TATE OF IDAHU )

55.
COUNTY OF ADA }

On th.is £ day of April, 135@, bhefore me,
5 : a Notary Public, in and for said

County, personally appeared Barbara L. Craven, known toc me
to be the person whose name is subscribed to the within
ingtrument, and acknowvledged to me that she executed the
same.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed
my official seal, the day and year in this certificate first

above written.
% pes 6/@&L

Notary Public for Ada County
Residing at Jolraly

Commission Expires fj’&’fi




MEMORANDUM

To:  DAVE TUTAILL p

PROM: STEVE LESTER

DATE: APRIL 26, 1990

RE:  HARVEST FARMS CO. LETTER OF 4/25/90

Summary

The information requested in your 4/1B/90 letter was not provided. The letter
of reply admits that surface and ground waters are comingled and applied on
the Allen/Naito Place. No approved water right or rights exist for this
practice. The reply states that the water user cannot identify acres using
Snake River water on the West End area due to the nature of comingled source
irrigation.

* * * * *

The letter from Bruce Smith for Harvest Farms Co. was in response to your
letter of 4/18/90 requesting information about irrigation practices. The
answering letter included two maps, one for the Allen/Naito Place and one for
the WVest End/Home Place. Note that I added information to the maps based on a
field visit, the county map, and orthophotequads. Because I did not visit the
West End/Home Place property, the added information for the VWest End map is a
best estimate from county and department maps.

Allen/Naito Place

1) Request for description of use of ground water and Snake River water:

Reply: The comingling of waters was generally described. The narrative and map
outline the application of comingled water on land in Sections 31 and 36
(Naito and Allen, respectively). The comingling and application of such water
to either place of use apparently occur despite the lack of any approved water
right to allow this practice. The reply does not mention any attempts to
prevent improper use of either source except to briefly discuss the recent
application for transfer to add either source to the other rights (transfer
for 02-02280, 02-02368, 02-02422, 63-03593).

According to the map submitted with the reply, a control valve is located
approximately 1/4 mile south of the Naito well. This concurs with my
observation during the field visit on 3/23/90. The valve appears to offer the
only existing control point to prevent comingling of the source§ and the valve
is easily reached via Rim Road.

West End Property (includes the Home Place)

1) Request for declaration of specific acres to be irrigated via Snake River
vater during 1990:

Reply: Specific acres are not identified. Mr. Smith statg akhltﬂﬂhisigqg t be
done due to the nature of comingling via the approved transfers.

FEB 161993




4/26/90 Memo to DRT, page 2

2) Request for methodology assuring that Snake River water
the 400 acres identified in request number 1:

Reply: Based on the reply in number 1, request number 2 is
letter emphasizes Mr. Smith’s belief that surface water is
and properly. Additional comments relating to past matters
al) are included.

is only applied to

not fulfilled. The
used effectively
(Leland Tiegs et
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bavid R. Tuthill, Jr. -

Manager, Western Regicnal Office
Department of Water Resources L
2735 Airport Way _Li

Boise, ID 83705 SRR

Department of f2e o S
Western Regonat Ui oo
Dear Dave:

Geordge Fenn asked me to respond to your April 18, 1990
letter regarding irrigation practices on the Allen/Naito
property and the West End property owned by Harvest Farms
company. I am attaching to this letter diagrams of the
irrigation systems on the respective parcels,- As an
explanation to your request for a description of the irrigation
practices, I will address each parcel in turn.

Allen/Naito Property

The irrigation system on this property is a single,
integrated system designed to conjunctively use ground and
surface water 1in the most efficient and economical manner
possible. It is designed to conserve wakter by applying no more
than necessary at c¢ritical stages, It is a 100% sprinkler
operation complete with flow meters which, as Leland Tiegs, one
of the protestants to the supplemental well applications, noted
in his March 13, 1989 letter, is much more efficient than a
gravity flow system. This not only conserves water, but also
minimizes runcff and erosion problems. No more water than is
currently appropriated and reflected in Harvest Farms water
rights is used on these Harvest Farm lands. Because the ground
and surface water is mixed in the system before application, it
is impossible to say which water, ground or surface, goes to
any particular square foot of ground. However, as a practical
matter, Harvest Farms would choose to first use any available
Snake River water because it is simply less g@ostly than pumping
ground water. Transfer applications reflecting the @peration

wt
)
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David R. Tuthill, Jr.
April 25, 1990
Page -2-

of this system have been filed with the Department of water
Resources.

West End Property

The irrigation system on the West End property is
likewise a single, integrated system designed to conjunctively
use ground and surface water in the most efficient and
economical manner possible. Like the Allen/Naito system, this
system is designed to conserve water by applying only the
necessary amounts at the appropriate times. It is also a 100%
sprinkler operation with flow meters. The system operation
minimizes runoff and erosion problems, Because it 1is an
integrated system, it 1s impossible to say which of the
commingled waters is applied to any particular square foot of
ground. I might add that this use reflects Departmental policy
that ground and surface waters be used conjunctively.
Appropriate transfer applications recognizing this conjunctive
use of ground and surface water have been filed and approved by
the Department of Water Resources. Only the amount of
appropriated water reflected in the Harvest Farm water rights
for the West End land is applied to this ground. The total
amount of water is applied to the total acreage. However,
because of the relative costs of using ground water versus
surface water, it would be Harvest Farms' operating policy to
use the more economical surface waters before using ground
water.

Harvest Farms has surface water for approximately 400
acres in this system. It would be accurate to assume that if
only 400 acres were being cultivated, it would all be surface
water, Likewise, if all the acres are cultivated, the first
400 acres would be irrigated with surface water,

Dave, these operations are consistent with what
Harvest Farms indicated it would do in its application for
supplemental wells., Leland Tiegs noted in his May 15, 1989
letter that the area groundwater users wanted to be assured
that Harvest Farms would maximize surface water usage and would
rely on surface water whenever possible. That is precisely
what Harvest Farms 1s doing. The complaints being voiced now
seem to be a complete reversal of the protestants' earlier
statements, It is simply unfair to Harvest Farms to now be
subjected to these types of complaints after it relied on what
the protestants said in our prior meeti §5a

R -2




David R. Tuthill, Jr.
april 25, 1990
Page -3-

I believe the above information explains the Harvest
Farms systems. However, I do not think it probably addresses
the basis for the allegations and statements made ¢to the
Department concerning Harvest Farms operations., Harvest Farms
is trying to operate a scientifically-perfected farming system
that is designed to maximize production by making the most
efficient use of a limited water resource. Harvest Farms
operates within the existing statutory and regqulatory framework
and according to Departmental policy. It does not, however,
operate the way many of the protestants have operated for many
years., Harvest Farms is not telling these other farmers how
their farms should be operated, and it seems only fair for
Harvest Parms to be allowed to use the most scientifically-
perfected system to operate its farms regardless of whether
other farmers choose to do so.

Harvest Farms recognizes that it has only so much
appropriated water available. It has designed a system to
maximize the efficient use of that amount of water and no
more, Harvest Farms uses the water to minimize environmental
impacts and impacts to other system users, As an example, it
appears to Mr. Fenn that the West End project, as a whole, may
be diverting water in excess of the total appropriated amount.
This excess diversion results in significant runoff problems.
It also produces an excess amount of wastewater with increased
nematode and chemical contamination which is in turn delivered
to other users. Although the West End project members have an
agreement requiring the installation of meters to measure water
use, only Harvest Farms has installed the required devices. It
is not c¢lear which of the West End users may be receiving
additional water, but the lack of meters and the significant
wastewater quality and quantity problems suggests that a
detailed review of the project by the Department may be in
order, Harvest Farms would welcome the Department's review of
the operation of the system as a whole, That investigation
should, at a minimum, include an analysis of the amount of
diversions, the environmental impacts of the system operation
on water quality, and the relationship of the system operation
Eo state water policy.

If we can be of further help to the Department, please
contact either me or Mr. George Fenn,

Sincerely,
o ’;"J‘ TLEN g
/fj?\-ﬁ-m P .k‘:z'“""z; ig - ‘P
’ ‘ .V ‘ ’ : i : Ag
T ey

Bruce M. Smith
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Steve Lester VIA FAX A
sentor Water Resource Agent 334-2348 3

ienartment of Water Resources
. RS B Region

"1F s orport Way

i~ laho 83705

Re: Improper Water Diversions by Harvest Farms

=
=
E
=

pepartment of Water Resources

IR & .
Western Regional Officeé

This follows our telephone conversation of April 12, 1990 in which w3

wtwsso wiat 1 ounderstand to be an illegal water diversion by Harvest Farms <
Scotien o6, Township 2 North, Range 3 West, B.M., Canyon Courty, ldaho.

You wili recall that this firm represents the Hat Butte Mutual Canal

Compsany and Maurice Clements, one of {ts shareholders, in connection with this
=atter. It 5 my understanding that Harvest Farms is diverung water suponiied
Loough e Hat Butte Mutval Canal Company from ihe lands idenciww oo
applicable permit to other land (specificallv, from Section 36, Township 2 Nortk,
Range 3 West to Section 31, gowmhip 2 North, Range 2 West), 1 aiso
understand that you have been made aware of this problem and in fact directed
a letter dated April 3, 1990 to Mr. George Fenn of the Bing/Frost Ranch
~pany (now Harvest Farms) advising him tha. that application of the water in

a fashion was contrary 10 ldaho law. [t is our understanding, however,

t.»  Harvest Farms continues to impropezly apply the water notwithstanding your
warning.
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Mr. Steve Lester
April 12, 1990
Page 2

For that reason, we have been asked to contact Iou and request that
the Department take immediate action under Idaho Code $§42.351 and 42-352 by
either issuing a cease and desist order or seeking injunctive relief. We will, of
course, be pleased to cooperate and assist in any way we can toward that end.
Thank you for your continued assistance and courtesy. 1 will look forward to
hearing from you in the very near future.

Veryruly vours,
e !
% N r\.:., ‘@L{li t:,}-u,;-‘\-“ |

Stephen fl Bradbury )j/

—

SAB/t

ce: Maurre Clements
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NCTICE OF PROPOSFD CHANGE OF WATER RIGHT
No. OX- O0AZF° O2- OZ768 802- 02922
67 o03593

Notice is hereby given that //mtuf—ﬂi f;ﬂ—mf (a.

of Coffase Groe , OR. has applied to the Department of Water
4 7

Resources for a change of ﬂf;f; o6 dioersinn a»m( Soupces
4

of the water of e foke Riva 4 Gheurd ol .
I
The wémbigsought to be changed &6 evidenced by S erses  TOR
gl‘}'A 5 . -
J &R ‘gj iaS and-._-t&! recorded as -follows:.
) —
Amount: Priority:

Point(s) of Diversion:

The water is used for | purpoeses

S€E€
A H— A& L‘j

j TO BE CHANGED AS FOLLOWS
Amount:

Point(s) of Diversion:

The water will be used for purposes

Any protest against approval of the proposed change of water right
application mist be filed with the Department of Water Resources,

Statehouse, Boise, ID 83720 on or before

b
F
!
i
L

R. Keith :Higginscn A b :
Director '

FEB 3
Published in the 161393
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NOTICE OF PROPOSED CHANGE OF WATER RIGHT

No. 02-02280, 02-02368, 02,02422, 63-03593

Notice is hereby given that Harvest Farms Co. of Cottage Grove, Oregon
has applied to the Department of Water Resources for a change of Points of

Diversion and Sources of the water of the Snake River and Groundwater.

The

rights sought to be changed are evidenced by Licenses for Irrigation and are
recorded as follows:

Right
02-02280

02-02368

02-02422

63-03593

Amount Priority Point of Diversion

.80 Cfs  3-02-1964 TIN R3W S36 L.7 (NWSE)
9.86 Cfs 4-08-1965 Hat Butte Canal as above
1.84 Cfs 5-12-1966 Hat Butte Canal as above
3.94 Cfs 3-29-1967 T2N R2W S31 NENV &

TO BE CHANGED AS FOLLOWS:

Right

02-02280

02-02368

02-02422

63-03593

TOTAL

Amount

.80 Cfs

9.86 Cfs

1.74 Cfs

3.94 Cfs

16.34 Cfs

L.1 (NWNW)

Point of Diversion

Two points in common
for all 4 rights:

TIN R3W S36 L.7 (SWNE)

and

T2N R2¥W S31 NWNWNW

Place of Use

T2N R3W S36 SESVW

T2N R3V All of S36
except the SESW

T2N R3V S36 NWNE,
SENE, N1/2NW, NESE

T2N R2W 531 SVWNE &
NW1/4

Place of Use

For use on same
lands described above

{No Change)

Any protest against approval of the proposed change of water right
application must be filed with the Department of Water Resources, WVestern

Region, 2735 Airport Way, Boise, Idaho 83705 on or before May 7, 1990.

Published in the Press-Tribune on 4/18 and 4/25/1990.
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Statewvide Advertising on 4/19 and 4/26/1990.
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” State of Id o
DEPARTMENT OF WATER RESOURCES

Western Region, 2735 Airport Way, Boise, Idaho 83705 - (208) 334-2190

CECIL D. ANDRUS
GOVERNOR
April 3, 1990 R. KEITH HIGGINSON
Bing/Frost Ranch Company DIRECTOR
98 Palmer Avenue
P.0. Box 650

Cottage Grove, OR. 97424
RE: Illegal Diversions
Dear Mr. Fenn:

This office recently received complaints that Snake River water and ground
vater were and perhaps continue to be improperly used on land in T2N, R2W,
Sec. 31, SW1/4-NE1/4 and the entire NW1/4 (formerly the Naito place) and T2N,
R3W, Sec. 36, the old Allen place. According to recorded water rights, Snake
River water may be used on Sec. 36 but not on the Naito place in Sec. 31.
Similarly, the well in the NW1/4-NW1/4-NW1/4 Sec. 31 may be used to irrigate
land in Sec. 31 but not in Sec. 36. .

Based on Idaho Code 42-351, diverting and using water on lands not protected
by a valid water right constitutes an illegal diversion. Illegal diversions
are subject to consequences outlined in Idaho Code 42-351 and 42-352. Please
be aware of the requirements for legal use of the water rights for lands owned
by the Bing/Frost Ranch Company. Additional information will be provided upon
request.

Sincerely,

=

Steve Lester
Sr. Water Resource Agent

SL: sl

CC: Hat Butte Mutual Canal Co.
Sherl Chapman

AR i1 "
?‘f-‘.- ”&EV:
FEB1 61993

1
3
e iy e, ot s

.
e,







November 15, 1971

Re: Permit No. 31747/02-2280

Mr. . Elwood White
Route + 2
Meridian, Idaho 83642

Dear iIr, White:

Enclosed herewith {8 your Water License issued on the above referenced permit.

Sincerely,

BOBBY D. FLEENOR
Assistant Director

BDF:DR
Enc: l4cense



September 10, 1971

Re: Permit No. 31747/02~2280

Mr, C. Elwood White
Route 2

Meridian, Idabo 83642
Dear Mr. White:

A representative of this depariment has made an examination of the works covered by your

Permit Mo, 02-2280 and has found the following:
Cuantity of water diverted: 0.80 cubic feet per second
Amount cf water that can be recognized as beneficially used under Idaho
law: 0.80 cubic feet per second
The maximum quantity diverted shall not exceed 180 acre feet

per season,

Beneficial Use: Irrigation of 40 acres within the SE4SW31 of - ec. 36,
T. 2N, R. 3W,B.M.

The priority date established is : March 2, 1964

I you dc not concur with these findings, please advise ug within 10 days; otherwise, a license
will be issued as set forth in this letter.

Very truly yours,

Donald W. McEldowney
Appropriation Supervisor

DWM:DR
2230



DEPARTMENT OF WATER ADMINISTRATION

Name of permit holder

FIELD REPORT

C. Elwood White

Post office address

Route # 2, Meridian, Idaho

Phone

Person to contact

Phone

Source of water supply: Groundwater [] Surface water [X]

Snake River

{nome spring, stream, etc.)

Tributary to
Water will be used for the following purposes:
Amount _1.6 c.f.s. for irrigation
AF/Annum {nature of use)
Period of Use: from _ March 15 to __October 15 g E
] . 3 3
{mo.-day) inclusive {mo.-day) s =
2z
Amount c.f.s. for g' :
AFfAnnum (nature of use) g o
2 r
1
Period of Use: from to N
{mo.-day) inclusive {mo.-day) 2
Amount c.f.s. for
AFlAnnum {nature of use)
Period of Use: from to
{mo.-day} inclusive (mo.-day)
Other uses:
Total amount to be appropriated:
Max Rate of Diversion __1.6  cubic feet per second and annual volume AF/Annum.
Location of Point(s) of Diversion: 4% -« 7
Township]_NNIS, RongeAElW, B.M., Sedionﬁ_‘a‘;, Subdivision Nt Va SE i, Canyon
County
Township____N{fS, Ronge______ E/W, B.M., Section . Subdivision Va Va,
County
Township______ NS, Range__ . _ __E/W, B.M., Section . Subdivision Va Va,
County

Other Points of Diversions:

Description of diverting warks:

Large pumps at the river, a 36" pinstock up the bluff, concrete

ditches and pipe and a series of ponds

Measuring device required: yes [ | no K]
6. Llands to be irrigated or place of use.
NEV, NW, WL SEV,
TWP. |RANGE | SEC. TOTALS
MNEVL [NWs | SWhe | SEVa ] NEVs [NW. |SW | SEVG I NEVe [INWL | SW, | SEVs [ NEYs INW% SW4 | SEVa
2N [3IN|36 |40 - Lo
< 2R%0
y
1
&
: TOTAL ACREAGE
}

80 TOTAL .




Diagram of System
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DATE OF EXAM

ACREAGE
Found

Recommended

Irrigation Requirement =

5

Ac Ft/Ac

USE
Irrigation Q=B cis. V=_ /2o ___ AFAnn. from _ML_ to M_
Domestic Q= c.f.s. V=___ __ _ AF/Ann. from to
Livestock Q= c.fs. V= AF/Ann. from to
is water co-mingled? yes - . no__é
Name source: -
twp. N/S, Rge. __E/W, B.M., Sec , Sub Va Va
County
Exchange? vyes _ no__..__
Name source exchanged with: __
twp N/S, Rge._E/W, BM,, Sec , Sub Va Va
County
Point of injection:
twp. N/S,Rge__E/W, B.M., Sec Sub Va Va
T County
Point of exchange: _
twp. N/S, Rge.. E/W, B.M., Sec _ . Sub Vi Va
County
Total Q measured Method of measurement
Total Q recommended Meter No Type_ Condition
Total V recommended
Recommended Amendments:
P.D.
Place of Use
Other
None
MEASUREMENT CALCULATION:
SYSTEM DESCRIPTION:
REMARKS:
-+ e M- e X 7L
£ n ; -.238 o -2 E
s A [y A (1 LAl P - -,/'/ il [& v '._’44..4‘3 P g - - ~
Rl ,‘./ . = A --_-_ : R R T W pllengr=—y —.'_:;) -.SZ—“J. 4 Y ol ' (e -‘?JJ'OJ
Drels
Examiner’s Signature Date
Checked by Date
Approved by Date

——Oanon



March 8, 1971

Re: Permit No. 31747/02-2280

Mr. C. Elwood White
Route 2
Mer{idian, Idaho 83642

Dear Mr. White:

We acknowledge receipt of your affidavit gubmitted as proof of bepeficial uge
for the above referenced permit,

Before a license can be issued, a field examination must be made by a repre-
gentative from this Department. Ve cannot tell just when this examination
will be made, but our examiner will try to contact you at the time he makes
the examination so that you may show him the system.

Very truly yours,

Donald W. McEldowney
Appropriation Supervisor

DUM:DR



Rebruary 21, 1969

Re: Permit No. 31787

C. Elwood White
R Route 2
o Meridian, Idaho

Dear Mr. White:

- We acknowledge receipt of the affidavit of publication submitted

in connection with the above referenced permit. Since proof of the
C— application of water to beneficial use is not due until March 3, 1975,
[ the Department wil notify you sixty days in advance of this date as
- to further requirements. We wish to advise you however, that you may
submit proof of beneficial use of water when you have fulfilled the
requiresastss of the permit.

Very truly yours,

o=

Donald W. McEldowney
Appropriation Examiner

DWM:TG

S 7T
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Published Daidy Except Sunday
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NOTICE OF APBPROVED
APPLICATION FOR WATER

Notice is hereby given thag
Walter C, Russell, Rpuie 4,
Box 144, Nampa, Idaho has re.
3 AppToved permit No,
G-22762 o divert 4.2 cubie
feet per second of water frgm
a ground water spuree, The
priority to be established uyp.
der this permit is March 4,
1966, Water win be divertad
by well, motor, pump ang Catcha
Pool  within the SE1/45E1/4,
Sec, 2z, T, 2N, R, 3 W., B.M,,
Canyon County ang is tg pe used
{or irrigation inthe N1 /2Nw 1/4,
N1/25E1 /4, Sec, 23, T, 2N, R,
3w, B.M,

ARy protests against the intent
of the permit must be filad with
the Dapartment of Reclamation
within tan days from the last date
ot publication  of this potice,

R. KEITH HIGGINSON
State Reclamation Engineer

January 30; February 6, 1og9

Department of Reciamation

Above is a proof of your copy

ginning

Ll

S0 /955

NOTICE oF

APPLICATION FOR WATER -

AREA CODE 208
466-T891

APPROVED

Notice is nex;eby given that ¢,

Elweoog White,
dian; Tdaho has
prove
L.e
ter from Spake

of the Columbip~ Rivaer,

te Meri.
received an ap.

sermit No, M4 7o divert
ubic feet per se:‘::}l of wx..

Rivep-irip utary

The

prierity to be established undsr/
is permit is Mareh 2, lssa

Water will bedivertedbypum .

bipes; and ditchwithip the Nw} /g

SE 1/4¢ Sec,

¥ TN, B, 3

W B.M,, Canyon Coupty and is
!0 be used {or irrigapicn 1 the

S1. 23W 1/

Sec, 98, T. 2N
Ro3W,, B, 228 T

Any “protests

against the in-

tent of the parmis must pe filmd

with the Depart

ment of Recla.

mation within ten days from the
last date of Publication of this

notice,

R, KEITH HIGGINSON
State Reclamation Engineer

Jamuary a0;

as it will appear in our paper

Fetrna

be-

unless we hear from you
?

feleerm J' At
Frklishor

/
fortn

s changes.
corrections or

- ncerning any

prior to tynat ti./f co

%M/%M/

- e



January 17, 1969

Re: Permit No, 31747
C. Elwecod White

Idaho Free Press
Nampa, Idaho

Gentlemen:

Enclosed is a legal notice which we wish to have published
for two consecutive weekly issues of your newspaper. We have
inserted the publication dates allowing ample time for you to
submit us a galley proof for our review before publication,

After sending us a galley proof, proceed with the publication
on the dates we have inserted assuming the notice is correct.
If we have any corrections, we will notify you before the first
publication date. If you can not publish the notice on the proposed
dates, please contact the Department of Reclamation immediately.

C. Elwocod

The expense of the publication is to be paid by

White, Route 2, Meridian, Idahe

to whom you should furnish an affidavit of publication.

Very truly yours,

Donald W. McEldowney
Appropriation Examiner

DiM:tg
Enc: legal notice
cct C. Elwood White

NOTE: The permit holder is required to obtain an affidavit of
publication from the above referenced newspaper and to
submit it to the Department at once.

i

2



NOTICE OF APPROVED APPLICATION FOR WATER

Notice is hereby given that C. Elwood White °

has received an approved permit No. _ 31747 to divert sggye/

1.6 cubic feet per second AeYdAkbk/ of water from
Snake River tributary of the Columbia River

March 2, 1964 .

The priority to be established

under this permit is

Water will be diverted by PUMPS, pipes , and g¢ ditch

Withiﬂ the msmg SCC. 36'

T. 1 N.y R. 3 W., B. M., Canyon County

irrigation
and is to be yged for &

m/// S”sw“w Sec. 360 T, 2 H-u R. 2 W., B. M.
:2§‘;¥~5 VV‘Z%

in the

Any protests against the intent of the permit must be filed with the

Department of Reclamation within ten days from the last date of publication

of this notice.

R. KEITH HIGGINSON
State Reclamation Engineer

Published in the 108R0 Free Press, Nusf{ Nampa, Idaho

January 3?0 and February 6, 1969 .

on

o
vt

State Reclamation Engineer: Permit No. 31747

You are hereby authorized to have the attached notice published at my expense

in the Idaho Free Press of Nampa, Idaha 3

published in the county in which the works are situated.

e e WA

(51gnature)

(address)

*date) 5 / ’)4‘/ 7




Janaury 2, 1969

Re: Permit No. 31747

>+« Elwood White
Route 2
Meridian, Idaho

Dear Mr, White:

During the 1967 session of the Idaho Legislature, certain
amendments were made in the law pertaining to the procedures for
making proof of beneficial use of water. In order for the Depart-
ment to comply with these changes, Rules of Practice and Procedure
were adopted on August 1, 1968. Generally, these procedures and
the amended law make it simpler for a person to make proof and
relieve the permit holder from making separate proofs of completion
of works and beneficial use of water.

The enclosed order modifies your permit to comply with these
rules and regulations. As a part of the new procedure, you will be
required to publish a notice at your expense for two consecutive weeks
in a paper as prescribed by the Department, stating that you have
been issued a permit
Previously, a permit holder had to publish a notice for four weeks when
he submitted proof under his permit.

If you will complete the enclosed forms, we will cause the
notice to be published. Should you require additional forms or infor-
mation, we will be glad to supply it upon request at any time.

Very truly yours,

Donald W. McEldoweny
Appropriation Examiner
DWM:tg
Enc: order
advertising package

I S
S



FA e s X [ A B AT e . LT T m—

- -
BEFORE THE STATE RECLAMATION ENGINEER
OF THE
STATE OF IDAHO
IN THE MATTER OF PERMIT NO. 31747 )
ORDER MODIFYING REQUIREMENTS
in the name of (. Elwood White ) FOR COMPLETION OF PERMIT TO

APPROPRIATE WATER
Route 2, Meridian, Idaho )

WHEREAS, the %9%h Idaho Legislature made certain amendments to the Idaho
Water Law; and,

WHEREAS, these changes raised questions as to the procedures to be fol-
lowed by holders of permits issued prior to the effective date of the amend-
ments, May 31, 1967; and,

WHEREAS, on August 1, 1968, the Department of Reclamation adopted Rules
of Practice and Procedures for the processing of such permits issued prior to
May 31, 1967; and,

WHEREAS, Permit No. 31747 was issued previous to that date;

ROW THEREFORE, the requirements for completion of the above-numbered
permlit are hereby modified to conform to the adOptéd Rules of Practice and
Praocedures as follows:

1. The above-numbered permit will be completed under the terms of Title

L2, Chapter 2, Idaho Code, as amended by the 39® Idaho Legislature.

2. The conditions of the above-numbered permit are modified as follows:

a. Notice of the issuance of the permit will be published at the
permit holders expense for two weekly issues in the officilal
newspaper of the county in which the point of diversion lies.

b. The permittee will not be required to submit proof of completion
of works as originally specified, but will be required to submit
proof to the Department of Reclamation of the application of the
water to beneficial use on or before March 3, 1975. The permit
holder should be aware that failure to complete one-fifth (1/5)
of the works within one-half (1/2) of the time originally set
for Completion of Works may be grounds for cancellation at the
instance of the Department.

Dated this !§*5ke day of

& 74




R/

PN

//'32 ;a',f‘ ¢

January 5, 1968

REs Parmits Ce27673, G«30199, 30896, 30926(§nd 31747
Merddian, Idako

Schitler, Young and Williams
Attorneys at Law

Box 21

Nampa, Idaho 83651

Gentlement

Enclosed herewith are the forms you requested
per telephone conversation of this afternoon, The
copy of the permit encloged {s one of several held
by Mr, White. They are listed under the refarence.
I have mailed you the copy of the permit which is
due January 25, 1968 for completion of works, I
hope this the the one you ment. I¥ not pleasa fael
free to call,

The fee for the copy is 91,00 which you may
remit at your earliest convenience,

Very truly yours,

. TUSSELL BOSCH
Administrative Ass't.

MRBsejw

Enclosures

i

y 31747



March 11, 1964

Re: Permit No, 747

Mr. C. Elwood White,
Rta ﬂ’
Meridian, Idaho.

Dear Mr, White:

We enolose Permit Wo. 31747 in which we direct your
attention to the limitations and conditlons as given on the
fourth page umier approval of the State Feclamation Engimnser,

Departmental Receipt No, 3211, which was issued covere
ing payment in the amount of 37,25, which includes $5.25 for
the filing fee and $2,00 for the ooples sent to the Bureau of
Land Manapement, was given to you while in our office.

Very truly yours,

CARL £, TAP’AN
State Reclametion Engineer
By

(MRS.) EDNA P, RULE
Chief Clerk

Encl, = Parmit
EPR spmk

4 31747

S



March 11, 1964

Re: Permit No. 3747
Ce. Elwood White

Bureau of Land Management,
P.0.Bax 2237,
Bolse, Idaho.

Gentlomans

At the request of the above named apolicant, we are
enclosing two coples of Permit No., 31747, one of which has
been certified, to be used in comection with right of way
purposes,

Very truly yours,

CARL E. TAPPAN
State Reclamation Enginser
By

(MRS.) EDNA P, RULE
Chief Clerk

Encl,

EFR spmk

cc: C., Elwood Whits
Rb. 2,
Meridian, Idaho



Form No. 0
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NAME OF APPLICANT....
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SCALE: 2 Inches Equal 1 Mile. Drow Plan In ink.




