Complete the following map by showing land and point of diversion as proposed by this
amendment  Show 40-acre subdivisions. townships, ranges and ditches.
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Scale: 2 inches equal 1 mile

That no one will be injured by such change, and that such change will be made at permit
holders own risk.

Signed at Twin Falls . this _19tp dayof) October .~ ) . 1976 .

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER ADMINISTRATION

I, R. KEITH HIGGINSON , Director of the Department of Water Administration,

hereby _approve the foregoing application for amendment for Permit No. 36-7085 for a

total of 1,007.16 acres of land pursuant to Order of this date.

Witness my hand this &— day of December .19 8
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That no one will be injured by such change, and that such change will be made at permit
holders own risk.

Signed at Twin EFalls

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

I: R. KEITH HIGGINSON , Director of the Department of Water Resources

hereby APPROVE the foregoing application for amendment for Permit No. 36-7085 subject

to the following conditions: (1) that measuring devices be permanently installed and maintained
at the point where Bickel Spring enters the Snmmmmﬁ.dmmme
Snake River so that no more water is taken from the Snake River than is released from Bickel

Spring, and (2) that this approval in no way grants any right-of-way or easement across the
land of another person.

Witness my hand this  26th  gay of October , 19 76
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BE IT KNOWN that the undersigned hereby makes application for permit to appropriate the public
waters of the State of Idaho as herein set forth.

36 7085




Affidavit of Publication BE A
STATE OF IDAHO, } = I “No 14590 m

COUNTY OF TWIN FALLS

__________________________ , being first duly sworn upon

,,,,,,,,,,, ) o the TIMES-NEWS,
published daily, except Saturday, at Twin Falls, Idaho, and do solemnly swear that a copy
of the notice of advertisement, as per clipping attached, was published in the regular and

entire issue of said newspaper, and not in any supplement thereof, for
—

———————z----, Commencing with the issue dated

a_ ﬂ__9__, and ending with the issue dated
.29 1910

And I do furtﬁr certify that said newspaper is a consolidation, effective February 186,
1942, of the Idaho Evening Times, pub!isheg theretofore daily except Sunday, and the
Twin Falls News, published theretofore daily except Monday, both of which newspapers
prior to consolidation had been published under said names in said city and county con-
tinuously and uninterruptedly during a (ﬁerind of more than twelve consecutive months, and
said TIMES-NEWS, since such consoli tion, has been published as a daily newspaper ex-
cept Saturday, under said name in said city and county continuously and uninterruptedly.

And I further certify that 1:Emrsua.nt to Section 60-108 Idaho Code, Thursday of each
week has been designated as the day on which legal notice by law or by order of any
court of competent jurisdiction within the state of Idaho, to be published weekly, will be
published; and that at the head of the editorial column of said combined newspapers, and
in each issue thereof, Thursday is announced as the day on which said legal notices will

be published. W Q
_________ &5 i i, o S

\

Swbscribed and sworn to before me this ____________ > . _:_1‘_(1 ,:—),:Q"_'“day of
,,,,,, n— 5 ad ; iR [

Notary Public in and for th:
State of Idaho, residing at

ounty of Twin Falls,
‘win Falls, Idaho




Affidavit of Publication %%Q}%\“\ %‘-“\

STATE OF IDAHO, } . : 1 il 368

COUNTY OF TWIN FALLS otT #
00
1, W & el , being first dlihéfm\z%@“
@ MES NEWS,

oath, depose and say that I am
published daily, except Saturday, at Twin Falls, Idaho, and do*o! mnly swear that a copy
of the notice of advertisement, as per clipping attached, was published in the regular and

entire issue of said newspaper, and not in any supplement thereof, for
I

consecutive , commencing with the issue dated

I xS o
Q Kollsag , 5 i = 19_§_i\, and ending with the issue dated
QX ofoay 23 1969

And I do further certify that said newsga r is a consolidation, effective Feb 16,
1942, of the Idaho Evening Times, published theretofore daily except Sunday, ang the
Twin Falls News, published theretofore daily except Monday, both of which newspapers
prior to consolidation had been published under said names in said city and county con-
tinuously and uninterruptedly during a period of more than twelve consecutive months, and
said TIMES-NEWS, since such consolidation, has been published as a daily newspaper ex-
cept Saturday, under said name in said city and county continuously and uninterruptedly.

And I further certify that tEnrsuant to Section 60-108 Idaho Code, Thursday of each
week has been designated as the day on which legal notice by law or by order of any
court of competent jurisdiction within the state of Idaho, to be published weekly, will be
published; and that at the head of the editorial column of said combined newspapers, and
in each issue thereof, Thursday is announced as the day on which said legal notices will

be published. e&_’s_w Q ;
iy I\ U ________ 3‘? 777 E ______ : 777777 ; i

Notary Public in and for the €ounty of Twin Falls,
State of Idaho, residing at Twin Falls, Idaho

36 7085
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Complute the fullowing map By showing land and point of diversion as proposed by this amendment. Show
40 acre subdivisions, sections, townships, runges, and  ditches.

. —— e ——w-———<—--———(—[—-u ‘u .- ‘.—n.-q-..-—.-- e e 4 g B A e B e S S - -4-. — TR - oy
2 | Foszad 2 Hn I st il i 3¢ aa.:fi 33 A
1zl e P

n:cw.nia S, AMNA LI MGSS JHO Curiioan l ;
el W HE e P e S _ A TUIRER & Al 1_ rofee é
Usper SalmonFalls 4 3 u.s. |
IDAHO POWER CO. j‘
<

[

PR ING

i

MRS N
e\

i'
}
/

}

|

\

s R R O R sl N e, w-s e, o n e R e M B i

Scale: 2 inches cqual 1 mile

That no one will be injured by such change, and that such change will be made at permit holder’s own

risk.
Eﬁ_th __day of Novemver ,19.69

(signatfure)
_ Brailsford Brothers Inc. President
"ACTION OF STATE RECLAMATION EMNGINECER

Signed at_ Twin Falls, Idaho _, this

1, s — e, State Reclamation Engincer of the State of Idaho,

herelyy ST 8% riaciaih

B T —

Witness my hand this____________day of DL = EE

~

State Reclamation Engincer

Z fore

Lo,

/;f/;f/o\/d T2 RIJS Feler 87 APpPLicpmior T [WMeM0ED AvpLiciTion)

36 208
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11. Map of proposed project:

e oy R Y 3
e &=, | CrEGS wezl 39w
= 1 S Pl Eow. 6, | RiCHARD .
e el oo LR — A e § g~ 0\\ 8 | - LRER
[ }Upper Salmonfalls® § [ NS N 6

o 26,55 |

: 5N
DWER €3 o JEE N |
j [\
< x 85 (1
s s NS
. 222

. 2 T . "
Bﬂ‘li‘ 3362
.| JHO.Cu IJIRAH

P
3 Sle 1940
= WS .E.STACY.
3
‘so
— | s}
>z LS
e
LI s
o # :
7 ; g
7 ‘ :
2 &/
: : i ;‘-
; » rﬁ"‘w ]
>, >
P ) o~
e.ﬁ g ‘M‘
Gy “&H‘"
- s .-'-"o""ﬂ’
o’s. ” &
' v i 4 o . 4
" 7 > S o g~
‘ | s ."”" "k‘* o 2 7 ',“‘td‘"\’
; P "f,a-ﬁ' r _ .r-‘fi.{@*"ir‘lr’
\ - e .

Aes ' QulTumye £ és, o
L Faettrros

W £5 KKor Sp4
| s,’:r'p 54/ ?f

Aﬂn;’} A/w() 4(’%

8L = 25

HELEN o
41 BICKNELL

Rie u.s AL )
V; 5 }g
r >m
I £E
! éé
Eﬁa——

Scale: 2 inches equal 1 mile

f

BE IT KNOWN that the undersigned hereby makes application for permit to appropriate the public

waters of the State of Idaho as herein set forth.

L1 Brsiks hnf

(Applicant)

Secretary, Br.

36 7085

g.ileOI‘d Bros, Inc
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Complete the following map vy showing land and point of diversion as proposed by this amendment. Show
40 acre subdivisions, sections, townships, ranges, and  ditches.
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That no one will be injured by such change, and that such change will be made at permit holder's own
risk. '

Signed at Twin Falls, Idaho .19 69. ;

_, this 28th —~  day of November

: Brailsford Brothers Inc.
“ACTION OF STATE RECLAMATIOM EMNGINEER

President

., State Reclamation Engincer of the State of ldaho,

hereby

this . - o oday-of

Witness my hand teal - LR,

State Reclamation Engincer

36 7085
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' State of Idaho ‘
Department of Water Resources

WATER RIGHT LICENSE

WATER RIGHT NO. 02~-07462

NS
~

s

Priority: September 29, 1969 Maximum Diversion Rate: 20.00 cCFs

This is to certify, that SALMON FALLS LAND & LIVESTOCK

C/0 MIKE HENSLEE VP

123 BELL RAPIDS RD

HAGERMAN ID 83332 has complied with the terms and conditions
of the permit, issued pursuant to Application for Permit dated September 29, 1969; and
has submitted Proof of Beneficial Use on June 26, 1985. An examination indicates
that the works have a diversion capacity of 29.890 cfs of water from:

2

SNAKE RIVER tributary to COLUMBIA RIVER

0

source, and a water right has been established as follows:

MBS YGH-DOHHLO-GO-OOHGHOHHGHNHHOHY

(8
&
e
&
&
&
&
('
&
&
(%
(&
(4
(4
(&
(2
(d
(@
(4‘
&
(4
(38
BENEFICIAL USE PERIOD OF USE RATE OF DIVERSION ANNUAL VOLUME f_
- (g
{ IRRIGATION 04/01 to 10/31 20.00 CFS )
; LOCATION OF POINT(S) OF DIVERSION: Lot 6( NESE), Sec. 7, Township 085, Range 14E E
2 : TWIN FALLS County &
) (4
& PLACE OF USE: IRRIGATION y )
9 TWN RGE SEC ACRES : ACRES ACRES  TOTAL Q
>, 085 13E 10 SWSE 11 ’ . BESE 17 28 (4
> i1 NENE 20 " NWNE 19 SWNE 40 e
> SENE 40 : . SWNW 1 SENW 1 C
> NESW 26 RWsW 39 SWSW 38 <
» SESW 27 NESE 10 NWSE 15 <
& SWSE 21 - BESE 25 322 S
4 12 NWNW 20 SWNW 20 . NESW 40 S
% NWSW 21 .~ SWSW. 40 SESW 40 <
¢ NESE 19 . NWSE 15 SWSE 37 g
:; SESE 36 | o - 288 2
4 13 NENE 40 : . NWNE- 35 SWNE 40 )
4 SENE 40 NENW 39 NWNW 40 &
4 SWNW 39 SENW 40 NESW 40 &5
£) NWsSW 40 SWsW 40 SESW 40 C
& NESE 40 NWSE 39 SWSE 40 %
) SESE 40 632 G
> 14 NENE 38 NWNE 40 SWNE 39 C
3 SENE 39 NENW 40 NWNW 40 C
> SWNW 38 SENW 40 NESW 40 @
&) SESW 32 NESE 38 NWSE 38 <
%) SWSE 31 SESE 1 494 C
& 15 NENE 40 NWNE 30 SWNE 10 <
X SENE 18 98 S,
Y 14E 7 NESW 20 Lot 7(NWSW) 32 Lot 8(SWSW) 32 . ... . . . .., 2.
2 SESW 40 NWSE 16 SWSE 40 [ - 180 p:
& 18 NWNE 40 SWNE 32 NENW 40 *° &
. &
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PAGE 2 State of Idaho
Department of Water Resources

WATER RIGHT LICENSE

WATER RIGHT NO. 02-07462
PLACE OF USE: IRRIGATION
TWN RGE SEC ACRES ACRES ACRES TOTAL
NESW 40 Lot 3(NWsw) 28 Lot 4 (SWSW) 32
SESW 40 NWSE 30 SWSE 19 390
Total number of acres irrigated: 2432

CONDITIONS/REMARKS :

1. This water right is appurtenant to the described place of use.

2. This right is subject to all prior water rights and may be
forfeited by five years of non-use.

3. Modifications to or vgriance from this license must be made
within the limits of Section 42-222, Idaho Code, or the
applicable Idaho law. ‘

4. This right when combined with all other rights shall provide no
more than .02 cfs per acre nor more than 4.0 afa per acre for the
lands above. :

5. Right 02-07249 is also diverted through the point of diversion
described above. J

6. Use of this right with Right 02-07249 jis limited to a total
combined diversion rate of 29.89 cfs, a total combined annual
diversion volume of 9728 af, and to the irrigation of a
combined total of 2432 acres in a single irrigation season.

7. This right is limited teo the irrigation of 1007.2 acres within
the place of use described above in a single irrigation season.

This license is issued pursuant to the provisions of Section 42-219, Idaho Cpde.

Witness the seal and signature of the Director, affixed at Boise, this ~e

day of N ALCCH _ 19757
CQM

Acting for R. Keith Higginson, Djﬁgor f”'
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RECEIvgp
State of Idaho FEB 2
D Department of Water Resources ’ w
&@@\?ﬁ@ APPLICATION FOR AMENDMENT W of Wale opoumge

(For Licensing Purposes)
WATER RIGHT NO. 02-07462

Date of Priority: September 29, 1969 Maximum Diversion Rate: 20.00 CFs
Comes now SALMON FALLS LAND & LIVESTOCK (C o7 Fore

C/O0 MIKE HENSLEE VP

123 BELL RAPIDS RD

HAGERMAN ID 83332 and represents to the Director of the
Idaho Department of Water Resources:

That he is the owner and holder of Permit to Appropriate the Public Waters of the

State of Idaho No. 02-07462, and requests that the permit be changed as follows:

Source: SNAKE RIVER tributary to COLUMBIA RIVER
BENEFICIAL USE PERIOD OF USE RATE OF DIVERSION ANNUAL VOLUME
IRRIGATION 04/01 to 10/31 20.00 CFS

LOCATION OF POINT(S) OF DIVERSION: Lot 6( NESE), Sec. 7, Township 088, Range 1l4E
GOOBING—Ceunty— T, ¢
lwin F;//5 Coq,ﬁ"y

PLACE OF USE: IRRIGATION

TWN _RGE SEC ACRES ACRES ACRES TOTAL
08S 13E 10 SWSE 11 SESE 17 28

11 NENE 20 NWNE 19 SWNE 40
SENE 40 SWNW 1 SENW 1
NESW 26 NWSW 39 SWSW 38
SESW 27 NESE 10 NWSE 15
SWSE 21 SESE 25 322

12 NWNW 20 SWNW 20 NESW 40
NWSW 21 SWSW 40 SESW 40
NESE 19 NWSE 15 SWSE 37
SESE 36 288

13 NENE 40 NWNE 35 SWNE 40
SENE 40 NENW 39 NWNW 40
SWNW 39 SENW 40 NESW 40
NWSW 40 SWSW 40 SESW 40
NESE 40 NWSE 39 SWSE 40
SESE 40 632

14 NENE 38 NWNE 40 SWNE 39
SENE 39 NENW 40 NWNW 40
SWNW 38 SENW 40 NESW 40
SESW 32 NESE 38 NWSE 38
SWSE 31 SESE 1 494

15 NENE 40 NWNE 30 SWNE 10 o,
SENE 18 af'éamrﬁ

148 7 NESW 20 Lot 7 (NWSW) 32 Lot B(SWSW) 32 T,

SESW 40 NWSE 16 SWSE 40 180 5 p

18 NWNE 40 SWNE 32 NENW 40 Mg, ?

Lot 1(NWNW) 32 Lot 2(SWNW) 22 SENW 35 T2 '

700
NESW 40 Lot 3(NWSW) 28 Lot 4(SWSW) 32 9%




PAGE 2
State of Idaho
Department of Water Resources

APPLICATION FOR AMENDMENT

{(For Licensing Purposes)
WATER RIGHT NO. 02-07462

PLACE USE: IRRIGATION

TWN_RGE SEC ACRES ACRE ACRES TOTAL
SESW 40 NWSE 30 SWSE 19 390
Total number of acres irrigated: 2432

Permit holder asserts that no one will be injured by such change and that such change

will be made at permit holder’s own risk.
is /6 day of Mz;f
Y s e ?ﬂ-% Mo‘-

A Lo

(Signature)

Signed at




PAGE 3

State of Idaho
Department of Water Resources

APPLICATION FOR AMENDMENT
{(For Licensing Purposes)
WATER RIGHT NO. 02-07462

LA 22322 iRl Al i sl s i iR il 2 sl iRl Rt s R s ]

FOR DEPARTMENT USE ONLY

(] "
Preliminary check by Fee = S~ Receipted by £ #3 3 [7? Date < ~2 /- EJ/

ACTION OF THE DEPARTMENT OF WATER RESOURCES

I, R. Keith Higginson, of the Department of Water Resources hereby approve the

above Application for Amendment for Permit No. 02-07462 with the following;

CONDITIONS/REMARKS:

1.
2.

3.

7.

This water right is appurtenant to the described place of use.
This right is subject to all prior water rights and may be
forfeited by five years of non-use.

Modifications to or variance from this license must be made
within the limits of Section 42-222, Idaho Code, or the
applicable Idaho law.

This right when combined with all other rights shall provide no
more than .02 c¢fs per acre nor more than 4.0 afa per acre for the
lands above.

Right 02-07249 is also diverted through the point of diversion
described above.

Use of this right with Right 02-07249 is limited to a total
combined diversion rate of 29.89 c¢fg, a total combined annual
diversion volume of 9728 af, and to the irrigation of a
combined total of 2432 acres in a single irrigation season.
This right is limited to the irrigation of 1007.2 acres within
the place of use described above in a single irrigation season.

Witness my hand this 3 ~ day of 2 e g

, 197K,

Acting for /

R. Keith Higginson ,ﬁ{ectc.r /



OFFICE USE ONLY

0EM3 - - — Amt. of Fee $25.00
State of Idaho Date _ [k
- D Receipt Nd.
) @ 1 it ' “U DEPARTMENT OF WATER RESOURCES Receipt by f@%
JAN v - 194D ASSIGNMENT OF PERMIT
Oepartmen: i Wal® Re:0urcos To change the ownership of a permit
Souther- © _on Ofil: At MKe Heuslee . P

| _Rekert ReadlShed | hereby assign to Safmen, Falls [awd

All my right, title, and interest in and to Permit No.
to appropriate the public waters of the State of Idaho.

OR (for partial assignments)

The following described portion of my right, title, and interest in and to
Permit No. -3z o205« to appropriate the public waters of the State of Idaho.
CA-0746R
Describe portion of the permit assigned listing the number of acres in each 40 acre subdivision,

int of diversion location, and the amount of water in cubic feet per second.
E” =0 c—% 3,: -,CE{*T;E}Q DO EDSe s ﬁht e
Bl'ok& .

on  [O07 asres

-
Made this 5 /¢ day of =f A nua 2es 19 G5~

t
ﬁ@f '/gpz{%,é{—zap

Permit Holder(s) 7

State of ldaho )

£33
County ofzucer Ze/ty

On this _$ Y% day of H:%MM ,199_S | personally appeared before me
the signer of the above instruthent, duly ackﬁowledged to me that he/she/they executed the same.

o Notary Public

.
SEA{. ;?!Q? ?‘P-' =, -~ .\,.,{ E o
i ST oAM

/O Signat A ‘
My commission expires: / /4 //lﬁ Y74 ane ure. MAR 2 2 1995




~/Permit No.

~J
[T
775y

Form 217

STATE OF IDAHO

DEPARTMENT OF WATER RESOURCES VS BB faeT

JUN 28 1985 PROOF OF BENEFICIAL USE Dazgrtment & Waler Kestus
" Begghe Distied Disoh
Derartmen; of Viater Resayrees

The Idahe Department of Water Resources will consider this form as a statement that the permit holder(s) has
completed development under this permit and that water has been applied according to the provisions of the permit
for the beneficial use(s) described below:

3C - 7089

EBtas /, A;/»J,

Name(s) of Permit Holder: I/.Qoé <+ //

/' Post Office Address: 320 Metbhrsow  Drive  Tewu. PRl 20 8320/
l/ Telephone No. 733 - i (424
Source of Water: Bf etze! Shtmge Thl aluty  To S e Ve
Extent of Use:
Domestic (number of households)
Stockwater (number and type of stock)
Irrigation (40O (acres)

Other/ Remarks

Indicate the date water was first diverted and beneficially used under this permit: Marct 10, (2%

T Yes
O Yes

0O No
O No

Measuring Device: Required?
Installed?

O No
0 No

Flow Measurement Port: Required? B Yes

Instatled? ;ﬂ Yes

Person to contact to accompany the Department representative during the field examination:

/Oﬂe/'w['/' /"[d/lcﬁ

(Name)

{ Address) (Telephone Number)

The above information is a true statement of the extent to which the above numbered permit has been developed.

LSt SEE

Date L/ 7

Signature of Permit Holder (and Title, if,#ppropriate)

MICREF! SN ]




(NTER-DEPARTMENT MEMO —

DATE 8/6/70

FROM —DAU"L Tu"t\‘”

suUBJECT ge“‘i anY CG(rCSFOﬂAf”Cﬁ; orders efc Cea i Ar _1[,/ n 3
p = . €A Ariiinm s rt ter
Yoo Kennedy / 3 ]
F@(Z{Mﬁ\ Lay&‘ BA"‘“
Box T4l

Yo {3101

Dres

SIGNATURE



Identification No.

Form 204
5/78
STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES ) ". DT g ,}I
R AT B
REQUEST FOR EXTENSION OF TI E | -
To provide additional time in which to submit JuL - = 192
proof of beneficial use on a water right permit Ue;z; of Water ResouICES
Robert H. Brailsford of st
(Name) {Address)
State of Jdaho , deposes and says:
That he is the holder, or the duly authorized agent of the holder*, of Permit to Appropriate the Public
Waters of the State of Idaho No. _34-7085 .

That under the terms and conditions of said permit, work thereunder was required to be completed on or

before December 1 ,1982 .

That he has heretofore performed the following work described under said permit:

See Attachment #1

Costing $

That he is unable to complete the remainder of the work within the required time for the following

reasons, to-wit: See Attachment #2 and #3

Wherefore, he asks that the Department of Water Resources extend the time for the completion of

obligations under said permit to December 1 ,19_87 .

(Signature) ™

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES
IT IS HEREBY ORDERED that the above application for extension of time be APPROVED and the time

within which to submit the statement of beneficial use is extended to December 1, 1087,

AL
e
Signed 1 th;s l day of September ,1982 .

Ch1ef Oper ¢1on5 Bureau
/ f/ fan (.f/)—' S:g 42{_’ _-;-.} })

4

-‘,f:-. R A S -.;(,-/” ..A% - w;, S’ SR

*IF OTHER THAN HOLDER, Power of Attorney must be supplied.




BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO
IN THE MATTER OF REMOVAL OF THE
MEASURING DEVICE REQUIREMENT FOR

)
)
INFLOW INTO THE SNAKE RIVER FOR ) ORDER
PERMIT NO. 36-7085 )

)

WHEREAS, Permit No. 36-7085 was approved with a condition that a
measuring device of a type aporoved by the Department be permanently
installed and maintained at the point where Bickel Spring enters the
Snake River; and,

YHEREAS, On July 17, 1980, the Department received a request for a
waiver of the requirement to install this measuring device; and,

WHEREAS, it has been determined by the Department of Yater Resources
that a measuring device is not required at Bickel Spring because the rate
of flow discharging from Bickel Spring and other commingied sources into
the “nake River substantially exceeds the amount to be diverted from the
Snake River under Permit No. 36-7085;

NOW THEREFORE, it is hereby ordered that the condition of approval on
Permit No. 36-7085 requiring the permit holder to install a measuring device

at the point where Bickel Spring enters the Snake River be and is REMOVED.

Dated this Zi day of August, 1980.

A Sen. Soglon

L. GLEN SAXTON
Chief, Water Riahts Bureau




BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO

IN THE MATTER OF EXTENDING THE PROOF DUE DATE
IN CONNECTION WITH PERMIT NO. 36-7085 IN THE ORDER

NAME OF ROBERT BRAILSFORD

WHEREAS, on September 29, 1969, Robert H. Brailsford, President of
Brailsford Brothers, Inc. filed for an application to appropriate 100 cubic feet
per second of water from Bickel Springs, tributary to the Snake Riwer, to be diverted
within the NWiNW%, Sec. 8; SE%SEY, Sec. 6; Twp. 8S, Rge. 14E, B.M., Gooding County,
to be used for irrigation and fish culture purposes; and,

WHEREAS, on November 12, 1970, the Department approved said application
and issued Permit No. 36-7085 with the condition that proof of construction 6f works
and application of water to beneficial use be submitted to the Department on or
before December 1, 1974; and,

WHEREAS, on November 25, 1974, the Department extended the time within
which to submit proof of benefichl use of water to December 1, 1977; and,

WHEREAS, on September 2, 1976, the permit holders assigned this permit
to Robert H. Brailsford; and,

WHEREAS, on October 26, 1977, the permit holder submitted an additional
request for an extension of time; and,

WHEREAS, the existence of litigation has been specified as a basis for‘
granting an extension of time in Section 42-204, Idaho Code; and,

WHEREAS, it appears that the permit holder has been prevented from

proceeding with the completion of his project due to the pendency of litigation;
IT IS, THEREFORE, HEREBY ORDERED that the time within which to submit
proof of beneficial use of water under Permit No. 36-7085 be extended to December 1, 1982.

Dated this éé day of November, 1977.




Filing Fee: $10.00

Receipt¥ 5/ 7 | ma E 8 I i E
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STATE OF IDAHO U
DEPARTMENT OF WATER ADMINISTRATION OCT -3 1978
Tagartrznt oF Water Resonrces
APPLICATION FOR AMENDMENT
Permit No, _ 30-7085
Comes now ROBERT H. BRAILSFORD of (address)
1748 Dora Drive, Twin Falls, Idaho 83301 , 2and represents to the Director of

the Idaho Department of Water Administration:

That he is the owner and holder of Permit to Appropriate the Public Waters of the State

of Idaho No. 36-7085 , and requests that the permit and permit map be changed as
follows:

1. Point of diversion: 1 i, Sec. Twp.
Rge. , B.M., County of . Other points of diversion:

2. Period and nature of use: (irrigation, domestic, stockwatering, industrial, etc.)

Amount for purposes from to {both dates inclusive)
Amount for purposes from to {both dates inclusive)
Amount for ~ purposes from to (both dates inclugive)
Amount for purposes from to (both dates inclusive)

{cfs or acre feet per annum)

3. Place of use or land o be irrigated:

TWP | AANGE | 9EC NE % i hooll s s TOTALS
i pow gggsm bo o Sgow b, JOE Vo D 5, 545~z. h;c:g#usn. AT

8S. )4 EBM| 18 40 | 40 40 | 32 {32140 40 264
7 32|32 40 40 144
8S. |3 EBM| 13 |40 |40 [40 |40 |40 40 240
12 40 | 40 | 40| 40] 40 40| 40| 280
14 40 40 80
SUBTOTAL 1008
8s. 114 E.| 18 . 32 {40 72
8S. |13 E.| 13 40 40
14 40 40 | 40 | 40 40 40 | 40 280
e 392
- Total number of acres to be irrigated 1400




(‘omplete the following map by showing land and point of diversion as proposed by this
amendment Show 40-acre z:mbdlvmlone townships, ranges and ditches.
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That no one will be injured by such change, and that such change will be made at permit
holders own risk.

Signed at Twin Falls i Qctober ") , 1976

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER ADMINISTRATION

1, R, KEITH HIGGINSON , Director of the Department of Water Administration.

hereby _approve the foregoing application for amendment for Permit No, 36-7085 for a
total of 1,007.18 acres of land pursuvant to Order of this date.

Witness my hand this  &£-  day of December




(R V. ;uﬁ""!"“"nW'ia’d

BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES

OF THE
STATE OF IDAHO

IN THE MATTER OF:

Amending Permit No. 36-7085 in the ORDER

name of ROBERT H. BRAILSFORD

e

WHEREAS, on November 12, 1970, the Department of Water Resources(formerly
the Department of Reclamation) issued the above numbered permit for the appropriation of
80 cubic feet of water per second for fish propagation purposes and 20 cubic feet of water
per second for the irrigation of 1,007.16 acres of land; and

WHEREAS, on October 26, 1976, the Department received an Application for
Amendment to Permit No. 36-7085 proposing to change the place of use for irrigation
purposes to 1,400 acres of land; and

WHEREAS, Section 42-211 of the [daho Code provides for the approval of ap-
plications for amendment "if approval thereof would not result in the diversion and use
of more water than originally permitted and if the rights of others will not be adversely
affected thereby"; and

WHEREAS, the qguestion arises as to whether the number of irrigated acres can
be increased without enlarging the use of the right and without causing injury to other
exigting water rights; and

WHEREAS, the irrigation of an acre of land consumes a certain volume of water
each season and the irrigation of additional acres of land would consume a greater volume
of water each season; and

WHEREAS, the measure of an irrigation water right is not only the rate of
diversion but also the total number of acres of land that the water right owner is entitled
to irrigate in any given year; and

WHEREAS, it appears that the approval of said application for amendment would

constitute an expangion of the original permit as issued;

PAGE 1 - ORDER




IT IS, THEREFORE, HEREBY ORDERED that the Application for Amendment
to Permit No. 36-7085 be approved, in part, for the irrigation of 1,007.16 acres of

land as follows:

Twp. 8 S, Rge. 14 E, B. M.

Sec. 18 W2zNEZ 80. 00 acres
E3NW; 80. 00 acres
NWiNWi 81,85 acres
SWiINW3 31.79 acres
NWiSEZ 40,00 acres

Sec. T NWZSW3 31.70 acres
SWiSW1 31.82 acres
SEZSW% 40,00 acres
SWiSE% 40.00 acres

Twp. 8 S, Rge. 13 E,B. M,

Sec. 13 NEZ 160, 00 acres
NEZINWZ 40,00 acres
NWiSwi 40.0 acres

Sec, 12 SWx 160. 00 acres
NEzSE: 40.00 acres
S:SEL 80. 00 acres
Sec., 14 SEANEZ 40,00 acres
NEiSE: 40, 00 acres

TOTAL 1,007.16 acres

Dated this <. day of December, 1976,

R. KEITH HIGGINS
Director

PAGE 2 - ORDER




Filing Fee: $10, 00 - -
Rec€ipt # = ® 5826
ST TR AL D RE I
STATE OF IDAHO G } J [D
DEPARTMENT OF WATER ADMINISTRATION - !
0CT 20 178

APPLICATION FOR AMENDMENT  pepsriment of Water Recources

Permit No. 36-7085

Comes now RORERT H._ RRATISEQRD of (address)

1748 Dora Drive, Twin Falls, Idaho 8330] , and represents to the Director of
the idaho Department of Water Administration:

That he is the owner and holder of Permit to Appropriate the Public Waters of the State

of Idaho No. 36-7085 , and requests that the permit and permit map be changed as
follows:

1. Point of diversion: (Lot 1) NW i NW i, Sec. 8 Twp. _8 S,
Rge. 14 E, , B.M., County of Gooding . Other points of diversion:

(Lot 8) SEY% SE%, Sec. 6, T.8S., R. 14 E.B.M., Gooding County. Idaho (Additional points

for irrigation diversion of 20 ¢/f/s only are Lots 2, 5, and 6 of Sec, 7, T.85., R.14
E.B.M., Twin Falls County, Idaho)
2. Period and nature of use: (irrigation, domestic, stockwatering, industrial, etc.)

Amount 20 cfs for irrigation purposes from Appri] ] te Qct, 15 (both dates inclusive)

Amount 80 cfs for fish cyltyreurposes from Jan ] to pac_ 31 (both dates inclusive)
Amount for purposes from to (both dates inclusive)
Amount for purposes from to (both dates inclusive)

(cfs or acre feet per annum)

3. Place of uge or land to be irrigated:

I NEVa NWY, SWta SEV,
™. RANGE | SEC. o R Bt — o e Thaterl DR st Mk TOTALS
NEV | NWVa| SWha| SEVa T NEV: | NWYL| SWik]| SEV. | NEV, va.lswv. SEVe | NEV NW‘/J SW| SEVa
l.and |to belirrigated | ¢+ t | k____! N )
3170 40
88 | Rl4B 7 | | | 1 , Lo | 40 | - | 143,52
| f 177 B18% 40 [
'S | REi1y, 18 | 40! 40 40 3174 L 223,64
ras |RISE| 13 |40 | 40] 40 {40 |40 {40 | 40| 40|40 | 40| 40| 40}40 | 40| 40|40 | 640,00
"OTAL IRRIGATED 1,007.16
_Lochtion df Figh cthu be Use : .| 20.00
ot 2
T8S| R4E| 7 !20.00 , TOTAL FISH CULTUYRE 20. 00

Total number of acres to be irrigated

o -




(‘omplete the following map by showing land and point of diversion as proposed by this
amendment  Show 40-acre subdivisions. townships, ranges and ditches.
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That no one will be injured by such change, and that such change will be made at permit
holders own risk.

Signed at Twin Falls

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

I, R, KEITH HIGGINSON , Director of the Department of Water Resources

hereby APPROVE the foregoing application for amendment for Permit No, 36-7085 subject

to the following conditions: (1) that measuring devices be permanently installed and maintained
at the point where Bickel Spmgwﬂtﬁwmﬂmmme
Snake River so that no more water is taken from the Spake River than is released from Bickel

Spring, and (2) that this approval in no way grants any right-of-way or easement across the
land of another person,

Witness my hand this  26th  day of October , 19 76

e L]




_ o
State of Idaho sl " j
Department of Water Resources aE P e :

.
R

ASSIGNMENT OF PERMIT Departmen; o ke Resources

I, Brailsford Bros,, Inc. , hereby assign to Robert H. Brailsford

Q

f 1748 Dora Drive South, Twin Falis, ID 83301
Address

XX All my right, title, and interest in and to Permit No.  36-7085
to appropriate the public waters of the State of Kaho.

Q

The following described portion of my right, title, and interest in and to Permit
No. to appropriate the public waters of the State of Idaho.

(Describe that portion of the permit being assigned by listing the acreage within
each 40acre subdivision, the point of diversion and the amount of water in cubic
feet per second for direct diversion, or acre feet for storage)

CHECK ONE

Made this 2nd day of September , 19 76— .

Robert H. Brailsford, President

Spouse-of-Permit-Helder

State of Idaho )

County of Ada ) 88-

On this 2nd day of September , 19 76 , Ppersonally
appeared before me the signer(s) of the above instrument, who duly acknowledged to me
that he (she)tthey) executed the same.

seal Notary Public residing at
Boise, Haho

My commission expires:

&£-/10-79




.‘-: I;:u
STATE OF IDAHO ;,.'-;Q = cr
DEPARTMENT OF WATER ADMINISTRAT:ONC i = 7 . ﬁ W E

APPLICATION FOR EXTENSION OF TIME Noy 21 197
4
ebartm,
State of Idaho ) O Water Ry qpag
County of _ Twin Falls ) Permit No.  36-7085
BRAILSFORD BROS. INC. of Route #4, Buhl, Idaho
(name ) ( address )
State of 1daho , being first duly sworn, upon his oath deposes and says:

That he is the holder, or the duly authorized agent of the holder *, of Permit to Appropriate
the Public Waters of the State of Idaho No. _ 36-7085

That under the terms and conditions of said permit, work thereunder was required to be com-

pleted on or before December 10 » 19 75
That he has heretofore performed the following work described under said permit:

None
- Costing $
That he is8 unable to complete the remainder of the work within the required time for the
following reasons, to-wit: i st i 14 367072, _‘

Agriculture Industries has been granted an extension of time.

Wherefore, he asks that the Department of Water Administration extend the time for the

completion of obligations under said permit to _Dacember 10 39 %
(L Bl ] ot - i
( signature y*
Subscribed and sworn before me this ___20thay of _Navember , 19 74

seal :

d ( notary public )
My commission expires 10-10-76

ACTION OF THE DEPARTMENT OF WATER ADMINISTRATION
Operations Division

I, A. KENNETH DUNN, Admin., , DIGSE of the Idaho Department of Water Administration,
State of Idaho, hereby approve the above application for extension of time for Permit No.

36-7085 to December 1, 1977.

Witness my hand this =" ""day of November , 1974

* IF OTHER THAN HOLDER, Power of Attorney must be supplied. Forms are available through
the Department of Water Administration, Statechouse - Annex 2, Boisemﬁss'm?.

FILMED




BEFORFE THE DIRECTOR OF THE DEPARTMENT OF WATER ADMINISTRATION

OF THE

STATE OF IDAHO

. IN THE MATTER OF THE APPLICATION FOR PERMIT

NO. 36-7072, NORMAN STANDAL AND GEORGE LEMMON,

ROBERT BRAILSTFORD, PRESIDENT OF THE BRAILSFORD

)
)
)
)
and APPLTCATION FOR PERMIT NO, 36-7085, ) ORDER
- )
)
)
BROTHERS, INC., an IDAHO CORPORATION. )

)

The Director of the Department of Water Administration, State of Idaho, ;
having entered Findings of Fact and Conclusions of Law herein, hereby enters
the following ORDER thereon.

NOW THEREFORE IT IS HEREBY ORDERED:

1. That Application No. 36-7072 be and is hereby approved and that a
Permit be issued therefore subject, however, to the rights of prior appropria-
tions for the use of water from the same source.

2.;é That Application No. 36-7085 be and is hereby approved and that a
Permit be issued therefore subject, however, to the rights of prior appropria-
tors for the use of water from the same source and to the right of the holders
of Application No. 36-7072 to proceed under a Permit to be issued thereon to
divert and apply waters from the same source of supply to beneficial use.

3. That the Applicants to Application No. 36~7072 be given a period of
two vears from the date of the issuance of a Permit thereon to construct the
facility and apply all the water to beneficial use with the understanding that
an extension of time could be granted under Idaho Code, Section #2-218.

4.7 That the Applicants to Application No. 36-7085 be given a period of
four years from the date of the issuance of the Permit thereon to construct the
facility and apply all the water to beneficial use with the understanding that
an extension of time could be granted under Idaho Code, Section 42-218.

5. That the Permits to be issued on Applications 36-7072 and 36-7085 shall
be subject also to the following conditions:

A, That neither of the Permits be assigned or sold without written
consent of the Department of Water Administration and that failure to

receive such consent will be deemed by the Department of Water Admini-

3

W g

T A = sl

. ey e

R Y T T

R T L

M

a1 ¢ il Lo oy W I

FRET

P T



i

T e e i

stration to be admission that the Permit so sold or assigned

was obtained for speculative purposes and as such will be subject

to cancellation.

B. That permanent measuring devices of a type approved by the
Department of Water Administration be placed and maintained at such
locations as to accurately measure the amount of water diverted to

the project and the effluent from the project.

C. That the applicants shall take all reasonable precautions in
constructing the diversion works and hatchery facilities to protect
the public interest in the enjoyman; of the aesthetic and recreation
quality of the springs and stream channels. Plans and specifications
showing the location and type of structures to be installed and method
of construction shall be submitted to this office for approval. The
use of or alteration of stream channels shall be subject to all appli-

cable provisions of state and federal law.

DATED this 27’day of November 1970.

R. KFITH HIGGINS@( )
Director

1070 - lnd e 22235
Lz
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Identification No. jé“7ﬁff

ASSIGNED TO: Application No._ Ammcaded

Robert H, Brailsford
1748 Dora Drive South STATE OF IDAHO

Twin Falls, ID 83301 DEPARTMENT OF RECLAMATION

AMENDED APPLICATION FOR PERMIT

To Appropriate the Public Waters of the State of Idaho
(TYPE OR PRINT IN INK)

APPy OVED

Robert H. Brailsford, President of
1. Name of applicant _Brailsford Brothers, Inc. an Idaho Corporation

post office address__Buhl, Idaho 83316

2. Source of water supply__Bickel Spring which is a tributary of _Snake River
3. a. Location of point of diversion is_ (1.ot 1}NWY% of _ NW Y4 of Section 3 Township 83,
Range 14 E B.M. __Twin Falls County; additional points of diversion if any: and

(Lot 8) SE 1/4 SE 1/4, §6, T. 8S., R. 14 E.B.M,, Gooding County, Idaho

b. If water is not consumed, it will be discharged into Snake River at a point in SE v

of _NE Va of Section _ 7 Township__ 85 Range_14 . Bm.

4. Water will be used for the following purposes:
Amoun: 20 c/f{s Irrigation purpose from Aprill to_October 15 (hoth dates inclusive)
(cfs gr agre-feet per annum .
Amount 80 ¢ /1]y Fish éunurﬁurpose from_January 1 4o December 3koth dates inclusive)

(cfs or acre-feet per annum)

Amount for purpose from to (both dates inclusive)
{cfs or acre-feet per annum)

5. Total quantity to be appropriated:

a. 100 cubic feet per second and/or

b. acre feet per annum.

6. Proposed diverting works:

a. Description of ditches, flumes, pumps, headgates, etc._open ditch or pipeline diversion at

locations of two springs to siphon which will convey water across Snake
River for beneficial use in Sections 6, 7, &18 of T, 8S , Range 14 E, B, M,
and Section 13 of T.8S, Range 13 E,B,M,, all in Twin Falls County

b. Height of storage dam_1ON€ feet, active reservoir capacity acre feet; total reservoir
capacity___ acre feet, materials used in storage dam:
Period of year during which storage will occur to inclusive.
(Mo. Day) {Mo. Bay)
¢. Proposed well diameter is_none inches; proposed depth of well is____ feet.

7. a. Time required for the completion of the works and application of the water to the proposed beneficial use
is__D  years.
b. Estimated construction cost is $_150, 000 .
8. Description of proposed uses:
a. If water is not for irrigation:
(1) Give the place of use of w:’.-ner;"'Dt 2 NVWA of NE V4 of SectionL_ Township_as__
Range_ 14E . (Lot 10) SE 1/4 SW1/4 & SW 1/4, SE 1/4 §6, T.8S.R.14EBM

south of Snake River
(2) Amount of power to be generated:_none. _hpunder____ feet of head.

(3) List number of each kind of livestock to be watered

{4) Name of municipality to be served none ., or number of families to be

supplied with domestic water .

(5) If water is to be used for other purposes describe:_fish propagation in rearing ponds

to be constructed.

36 7ORS




b, If water is for irrigation, indicate acreage in each subdivision in the tabulation below:

NEVa NwWy SWva SEVa

TWP. RANGE SEC. TOTALS
NEVs | NWVa) SWl4. SEVa | NEVa |NWVa: SWa| SEVe | NEVa | NWli) SW4| SEVa | NEVs: NWa| $Wl4| SEVa

Land {to be | irrigated

31.70 40
T8S Rl4E 7 . 3R 40 | - 143,52

3185 40
T8S R14E| 18 40| 40 40 31.79 . 223.64

T8S |RI3E| 13 |40 | 40| 40 |40 |40 40 {40 40|40 | 40| 40; 40|40 | 40| 40 |40 | 640.00

TOTAL IRRIGATED :1,007.16
Locption of Figh Culture Use : 20.00
lot 2
T8S| RI4E| 7 20 (0] TOTAL FISH CULTURE 20,00

Total number of acres to be irrigated

c. Describe any other water rights used for the same purposes_NONE

9. a. Who owns the property at the point of diversion Standall & L.emmon

b. Who owns the land to ke irrigated or place of use_Brailsford Brothers, Inc.

c. If the property is owned by a person other than the applicant, describe the arrangement enabling the

applicant to make this filing Will negotiate for lease of right of way with owner or file

condemnation action if necessary.

10. Remarks Applicant will fully develop lands described above for agricultural
uses. Waters might be non consumptively used in rearing ponds before

being pumped to the majority of the agricultural lands. Excess over

consumptive use requirements would return to Snake River.




11. Map of proposed project:
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BE IT KNOWN that the undersigned hereby makes application for permit to appropriate the public
waiers of the State of Idaho as herein set forth,
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Proposed priority: 9«29-69

Received by{ § _ Date/l- [/~ Time Lot & oo
Preliminary ck by Fee $

Receipted by Date

Publication prepared by £~ Date [ -AaZ - Pe

Published in ; £ i Flecsen
Publication dates S el + I~ T

Publication approved _- o Date < - F e

Priority reduced to Reason

Protests filed by:

Copies of protests forwarded by, D
Hearing held by Date PP‘(OVE
Recommended for denial by _BDE A

ACTION OF STATE RECLAMATION ENGINEER

This is fo certify that | have examined Application for Permit fo appropriate the public waters of the State of
Idaho No. _36-7085 __  and said application is hereby _ APPRQVED.

1.

. Denial of said application is for the following reasons:

Approval of said application is subject to the following limitations and conditions:

a. SUBJECT TO ALL PRIOR WATER RIGHTS,

b. Proof of construction of works and application of water to beneficial use shall be submitted on or
before December 1 , 1974

¢. Other: Subject to the conditions as set forth in the Ordex issued by

this department on November 9, 1970

;

Witness my hand this __12th day of __ November 19_70

éputy 3te Reclamation Engineer

et -



Affidavit of Publication
STATE OF IDAHO., } . : N2 14590

COUNTY OF TWIN FALLS

1, =TT g S snndith i bt %Q—' = . _.._, being firs
s - - , being fmtF duly sworn upon

oath, depose and say that I am swdd—¥v"—F P ). ,%%e TIMES-NEWS,
published daily, exeept Saturday, at Twin Falls, Idaho, and do solemnly swear that a copy
of the notice of advertisement, as per clipping attached, was published in the regular and

And I do furthr certify that said newspaper is a consolidation, effective February 186,
1942, of the Idaho Evening Tintes, published theretofore daily except Sunday, and the
Twin Falls News, published theretofore daily except Monday, I‘;oth of which newspapers
- ' prior to consolidation had been published under said names in said city and county con-
ounty, from tinuously and uninterruptedly during a period of more than twelve consecutive months, and
for irrigation said TIMES-NEWS, since such consolidation, has been published as a daily pewspaper ex-

3 cept Saturday, under said name in said city and county continuously and uninterruptedly.

And I further certify that pursuant to Section 60-108 Idaho Code, Thursday of each
week has been designated as the day on which legal notice by law or by order of any
court of competent jurisdiction within the state of I1daho, to be published weekly, will be
published; and that at the head of the editorial column of sajid combined newspapers, and
in each issue thereof, Thursday is announced as the day on which said legal notices will
be published. -

i e S -?_-;::;::}3::_&@4 ___________ o

Sebscribed and sworn to before me this ... _ . . _ . _ .Q_ it I —day of
N ?ﬂ?% _________ /, w10,
" Notary Public in and for theBounty of Twin Falls,
State of 1daho, residing at fwin Falls. 1daho




‘ﬁ ’: / e {f; =7 -’%—'{/

- Affid\vit of Publication

} s

MWW«LO Wbdngﬁrstdlﬂy sworn,

deposes and says that he is the printer (publisher) of the Gooding
County Leader, a newspaper published every week in Gooding,

County of Gooding, State of Idaho; that sajd newspaper has been
continuously and uninteiruptedly published for a period of seventy-
eight consecutive weeks prior to the first publication of the annexed
notice and is a newspaper qualified to publish legal notices as pro-
vided by act of the 1919 session of the legislature of the State of
Idaho, known as Houee Bill 145; that the annexed advertisement

State of Idaho,
County of Gooding

was published once each week for......_. L .00 ngecutive issues in
said newspaper proper and not in a supplement; that the date of the

I

ot Y Ma:— , 19720 and the date of the last publication

29 day ofB?ﬂ«w:W‘ft .......

................... s Horane & L.M

Subseribed and sworn to before me this....... .

was on the

L 18770,

(/(,,L_J,uﬁ -,

day of L,&/’\,M/Lq,
(SEAL)

NOTARY PUBLIC

GOODING COUNTY LEADER
Gooding, Idaho

COST OF PUBLICATION

Number of Lines in Notice............

Lines at l4c

Lines at 10¢

TOTAL COST ....
RS < o ‘7%_,

com;mgﬁ NOTICE
(Lt
A Mins Lond o i

Title of Not.‘l(ﬂ

Phintiff Attorney

Defendant

Plaint{ff

PUBLICATION BATES:
(Idaho Code, (Rev. Statutes) 1956
7 pt, per lne, stralght ... 14e
7 pt. per line, tabular ... 20¢
7 pt. per line, successlve

insertions..—....cw......10€
6 pt. per line, straight A5¢
6 pt. per line, tabular .. .20e
6 pt. per line, successive

inSertion. . e wee.. 100

714
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NOTISE OF AMENDED
APPLICATION FOR
“ PERMIT

Notice is hereby given that
Application for Permit No,
36-7085 'In the name of the
Brailsford Brothers, Inc. was
filed for the diversion of 150
ef.s. of<water from Bickel
Springs, tributary of the
Sr.ake River, with points of
diversion  within Lot 1 (NW-
1LNWY), See. 8, T. 88, R.
14E, B.M., Twin Falls Coun-
ty, and within Lot 8 (SE%-
SEL ) Set. 6; Lot 2 (SE%-
NWi), NEXNWY, Sec. 8,
T. 88, R. I4E, BM., Good-
ing County, to be used for
irrigation . from April 1 to
October 16 and for fish cul-
ture purpotes from January 1
to December 31 and October
15 to April 1 in portions of
Section 1,:11, 12, 13 and 14,
T. 85, R. 18E, B.M. and Sec-
tion 7 and 18, T. 8S, R. 14E,

BM. .
The aﬁﬁuntl now propose

to amend Application No. 36-
T085, requesting 100 c.f.5. of
water from Bickel Springs,
tributary of the Snake River,
to be diverted within Lot 1
(NWXNWY), Sec. 8 T. 85§,
R. 14E, BM., Twin Falls
County, and within Lot 8
(SEY%SE%), Sec. 6 T. 85, R.
14E, B.M., Gooding County,
from April 1 to October 15
for irrigation and from Jan-
uary 1 to December 31 for
tish propagation purposes in
portions of Sec. 6, 7 and 18,
T. 85, R. 13E, B.M. and in
all of Sec. 13, T. 88, R. 1385,
B.M.

Any protest to the proposed
amending of the application
may be filed with the Idaho
Department of Reclamation
within ten days from the last
date of publication of this no-
tice.

R. Keith Higginson
State Reclamation
Engineer

1.22-2te



. Affidavit of Publication %%N@)% \ T

143468

. [\
Woh
gg:’i’_ ,,,,,,,,, » being first duly is“eg\ag@}‘

RN
______ s ®&rinEs-NEWS,
published daily, except Saturday, at Twin Falls, Idaho, and do™odlemnly swear that a copy
of the notice of advertisement, as per clipping attached, was published in the regular and

entire issue of said newspaper, and not in any supplement thereof, for &—:]_:E\?4“Q

STATE OF IDAHO.
COUNTY OF TWIN FALLS §

Lanmae N
consecutive =0\ 27 DTN TERe e , commencing with the issue dated
L

..,,A_\r, and ending with the issue dated

S W T

And I do further certify that said neWSﬁager is a consolidation, effective Feb 186,
1942, of the Idaho Evening Times, published theretofore daily except Sunday, angl the
Twin Falls News, published theretofore daily except Monday, both o? which newspapers
prior to consolidation had been published under said names in said city and county con-
tinuously and uninterruptedly during a period of more than twelve consecutive months, and
said TIMES-NEWS, since such consolidation, has been published as a daily newspaper ex-
cept Saturday, under said name in said city and county continuously and uninterruptedly.

And I further certify that tﬁu.rsuant to Section 60-108 Idaho Code, Thursday of each
week has been designated as the day on which legal notice by law or by order of any
court of competent jurisdiction within the state of Idaho, to be published weekly, will be
published; and that at the head of the editorial column of said combined newspapers, and
in each issge thereof, Thursday is announced as the day om which said legal notices will

be published. _ %’M’
________________ "4"?6@):3?,;5""7“7_4 .

R - e SN EE P
)@_; & el 2 "A{ _,,_,,_u_.‘____,_,,_U_RA____.{_Q_M:%'L‘_,=:-, ______ L
s & Notary Public in and for the €ounty of Twin Falls,
I ¢ State of Idzho, residing at Twin Falls, Idahe

s

g 36 7085



Affidavit of Publication

-
g.%w»«vye& g e

bemg first duly swaorn,
deposes and says that he is the primter (pubiﬁsher) of the Gooding
County Leader, a newspaper published every week in Gooding,

County of Gooding, State of Idaho; that said newspaper has been
continvously and uninterruptedly published for a period of seventy-
eight consecutive weeks prior to the first publication of the anmexed
notice and is a newspaper qualified to publish legal notices as pro-
vided by act of the 1919 session of the legislature of the State of
Idaho, known as House Bill 145; that the annexed advertisement

State of Idaho,
County of Gooding

was published once each week .
said newspaper proper and not in a supplement; that the date of the

first publication of said advertisement was on the...... /é’ ......... day

of (Q'bt‘;““/‘/ , 1044 , and the date of the last publication

Subscribed and sworn to before me this........ Q 3 ....................

day ot... ReTntens 104

(SEAL)

GOODING COUNTY LEADER
Gooding, daho
COST OF PUBLICATION

—_——

Number of Lines in Notice............

Number of Insertions

Lines at l4c

Lines at 10c

TOTAL COST ...

" COPY OF NOTICE

Title of Notice

Title of Notlce  J/

’wm

Plaintift

PUBLICATION RATES:
(Idaho Code, (Rev. Statutes) 1956

T pt. per line, straight ... Jd4de
7 pt. per line, tabular ..—...... 20c
7 pt. per line, successive

insertlons. .o

6 pt. per line, straight ...
6 pt. per line, tabular ..........
& pt, per line, successive

Insertion ... 100

36 TN8s

(N 0 6 2 O .
,,,,/;-m ZZ»{{
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NOTICE OF APPLICATION
FOR WATER

Notice is hereby given that
the Brailsford Brothers, Inec.,
Buhl, Idaho, have on Septem-
ber 29, 1969, avplied for per-
mit under Application No. 36-
T085 to divert 200.0 cubic feet
per second of water from
Eickel Spring, tributary of the
Snake Rivet,

Water will ‘be diverted by’
oren ditch or pipeline within
the NWKNWY (Lot 1) of
Jec. 8, T. 88, K. 14E, B.M,,
Twin Falls County and within
the SE4SEY% (Lot 8) of Sec.
6;SE4YUNWY% (Lot 2), NEY%.-
NW1, Sec. 8; T. 88, R. 14E,
BM., Gooding County and is
to be used from April 1 to
October 15 for irrigation,
from January 1 to December
31 and from October 15 to
April 1 for fish culture in the
S%8WY, Sec. 1; 8%, Sec.
11; 8%, Sec. 12; all of Sec.
13; N¥%, EXSWY, SEY%,
Sec. 14, T. 88, R. 13E, B.M.
and in the SEYSWX (Lot
10), SWY¥SEY, See. 6;
NWYLNEY (Tot 2), Wi-
SWY4%, SE%SWY, W%SEY,
See. T, WKL NEY, W, Wig-
SE% Sec. 18, T. 88, R. 14E,
B.M.

Any protest against this
application must be filed with
the Department of Reclama-
tion within ten days from the
last date of this notice.

R. Keith Higginson
State Reclamation
Engineer

10-16-2te



State ol ;daho

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

SALMON FALLS LAND & LIVESTOCK
C/0 MIKE HENSLEE VP

123 BELL RAPIDS RD

HAGERMAN ID 83332

RE: WATER RIGHT NO.

02-07462

Dear Water Right Holder(s):

PHILIP E. BATT
GOVERNOR

R. KEITH HIGGINSON
DIRECTOR

March 6, 1995

Enclosed is a copy of the Water Right License issued on the
above referenced permit along with a copy of your approved
Application for Amendment.

Should you have any questions regarding these documents, please

contact me.

Sincerely,

SK:rl

Enclosure




State of Idaho

DEPARTMENT OF WATER RESOURCES

R 1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

-~

PHILIP E. BATT
GOVERNOR

R. KEITH HIGGINSON
DIRECTOR

February 7, 1995

SALMON FALLS LAND & LIVESTOCK
C/0 MIKE HENSLEE VP

123 BELL RAPIDS RD

HAGERMAN ID 83332

RE: WATER RIGHT NO. 02-07462
Dear Water Right Holder(s):

The above referenced water right is in the process of being
licensed. However, before a license can be issued, your permit
must be amended to correspond with the findings of the
Department’s field examiner.

The enclosed Application for Amendment contains information that
will be included on the license when it is issued. The amendment
reflects a change in the location of the place(s) of use
description. Please review carefully and if you concur, sign the
amendment and return with the $50.00 filing fee within 14 days.

The last page of the Application for Amendment form contains a
list of CONDITIONS/REMARKS proposed for the license when it is
issued. These conditions/remarks may be modified upon further
administrative review.

Also, please note that the source change from Bickel Springs to
the Snake River required a basin number change. Right 36-07085
has been renumbered as 02-07462.

Thank you for your assistance and if you have any questions with
this information, please contact me as soon as possible, My
telephone number is (208) 327-7946.

Sincerely,

U Yon

. Keen A,
hts Supervisor £

Shelley
Water R

SK:rl 53&

Enclosure l?‘? 2 ]‘9‘9’;




MEMORANDUM

TO: FILE NO. 02-07462
FROM: PAM SKAGGS/STATE OFFICE
S8UBJECT: RIGHT RENUMBERED

DATE: FEBRUARY 6, 1995

This right was originally numbered 36-07085. License review found
that the right should have been changed to basin 02 following
amendment of the point of diversion to the Snake River. The right
has been renumbered to 02-07462.

egi’gﬁﬂ ALEY! %ﬁtﬁ

MF)\R ‘2' 21‘935




MEMORANDUM

RECEIVED
TO: ._Slw—l(e_r!(ee-vx , H(oaa:f-iéu:) JAN 0 6 1335

FROM: pouglas Jones | Dopartment of Waier vesowce.
DATE: / /45"
RE: /., AR Ee—d"re_«_.)
Jgenere fﬁ oy ow 7496.
baz/?——e/ a‘?@& Jores /7L Bea =S
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SO A
MEMORANDUM JUL 25 624
Depaninen of weer Hesouices
TO: FILES 36-708B5 & 02-07249

FROM: DOUGLAS JONES, LOREN HOLMES
DATE: July 14, 1994
RE: FIELD EXAM RESULTS

During the development of these rights it has been apparent to
the Department that the permit holder was not going to install a
pipe from Bickel Springs (see /76 amendment), or from the
effluent of Valley Trout (/77 amendment, ‘80 letter), to his pump
system across the river. Bickel Springs water is collected and
routed either through the fish facility, then into the Snake R.
downstream of the pumping plant authorized by these permits; or
through a pipeline owned by Brailsford and thence to a different
farm. Bickle Springs water is NOT commingled with Snake River
water and pumped by his system. All of the permit holder’s
rights pumped for this development are Snake River source water.

I recommend that the water right 36-7085 be reassigned a Basin
"02-" number. I base this recommendation on the fact that all
water which might have been conveyed across the river, had the
pipe been installed, flows into the river, and that any priority
cut that would affect a Snake River source would apply to Bickel
Springs also (e.g. Weiser Gage minimum instream flow). Indeed,
these rights were turned off during the 1992 enforcement of the
MIF. Administration of these rights is clearer with a change in
sources for 36-7085. Having approved the amendment switching the
point of diversion to the Snake River it appears that there was a
mistake made in not renumbering 36-7085.

Acreages for these rights are fully interconnected and are
recommended as a permissible-place-of-use. Permit 02-7249 is for
1624 acres, permit 36-7085 is for 1007 acres. Analysis of
permitted acreage indicates that there is 216 acres of overlap,
resulting in a licensable farm of 2415 acres. Should a priority
cut have to be made all acreages would have to cease irrigation.

Pumping plant capacity was measured to be 38.77 cfs. However,
due to contract limitations with Idaho Power only two of the
three 500 hp pumps can be operated at any time. Therefore a
diversion rate equal to the capacity less the lowest producing
500 hp pump was recommended - 29.89 cfs. Bis

7
» £ %




PERMITS 36-7085 & 02-7249
WATER MEASUREMENT AND CONCLUSION

DESIGN @ DESIGHN HEAD{ OBSERVED OBSERVED HEAD AVG pPUMP ME
% gpn psi gp® psi OBSERVED | MEASUREMENT TIME| PRESSURE | PRESSURE
PUMP #| HP | STAGES = —— —= (1) == h FROM - TO pei psi
cfs ft cfs £t in
1800 169 1992 165
5 200 5 —— - —— —— .20 9:46 - 9:51 165 23
3.01 390 4.44 381
2575 163 2507 166
4 300 4 i —— — — .32 9:51 - 9:55 166 25
5.74 376 5.59 183
4400 166 4455 170
3 500 3 — - —— e 1.00 9:55 - 9:58 170 29 o
9.80 384 9.93 393 pua
4400 166 3985 173 e
1 500 3 —_— — ———e — .80 9:59 - 10:03 173 32 )
9.80 384 8.88 400 =
1400 166 4455 175 P
2 500 3 —— ——- — | e 1.00 10:15 - 10:13 175 34 A,
9.80 384 9.93 404 x

{1) computed from Q = (4.03)*(d**2)*(sgqrt h), where d = 33.25 inches and h = observed differential head on air-water manometar 'Q

MEASUREMENT PROCEDURE
The output of the main pumping plant was measured one pump at a time without the booster system in operation.

To make the measurements, obgervers were stationed at the pumping glant and at the measuring port (MP) at the tog of the hill. An
annubar was inserted in Ehe.HP and connected to an ailr - watet differential manometer. Pressute gages ware installed on the
manometer and on the pump discharge manifold to measure static pressures.

As each pump was cperated the time, differantial head, and static pressure in the pipeline were noted by the cbservers.

As the testing progressed water was pumped beyond the boostar plant up into the distribution system which resulted in incroqsinﬁ
pressure readings at both the MP and at the pumping plant. The average observed difference in pressure between the ggmp manifol
gage and the MP gage was 141.2 ﬁsl which is equ;vagont to 326 feet in slevation between the pump manifold and the MP. The lift
rém the river léveéel and from the MP to the bdoster suction accounts for another 15 feet making the total static lift 341 faet.

ANALYS5IS OF DATA

The measurements were interpreted bg comparing the measured flows with the design output of the pumps. Design curves for these
gumpa were provided by Ben Neff of FarmMore Ifrigation, which had installed the system. The measurements and comparison with
#sign values is summarized in the ahove table.

CONCLUSION AND RECOMMENDATION

The observed flows agreed quite well with the design capacities.

It is therefore recommanded that the sum of the design pump capacities (39.15 c¢cfs) be adopted as the pumping plant capacity.

Rm"‘\ﬂfliq»'- Pomps 5,932 E‘Fa,,{ R = 29. S‘T s
Co-mcﬁ'y " Pomps -5 Total Q= 238,77 S5 L

YAR 2 2 1995
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TO:

FROM:

DATE:

RE:

MEMORANDUM

File 36-07085 (renumbered to 0;—074@1

Salmon Falls Land & Livestock
Brenda Chapman
January 20, 1995

Recommendation Adjustment(s)

The final licensing recommendations for the above referenced
water right are based on the information below:

C. SYSTEM DESCRIPTION

2. Place of Use: The exam map, POU comparison chart (# 3 of 9)

and the system total confirms 27 acres in the SESW of

Section 11.

G. VOLUME CALCULATIONS

Because a "permissible place of use" scenario is being
recommended, the entire 2432 acres are listed with the volume

calculated accordingly.

permitted amount of this right and 02-07249)

E. REMARKS AND OVERLAP REVIEW ANALYSIS

(Does not exceed the combined

With a permissible place of use recommendation, a reduction of
acres is not necessary. The total volume will be calculated
based on 2432 acres being irrigated by the two permits. Each
will have the permitted acre limitation addressed in remarks.

H. RECOMMENDATIONS

1.

Recommended Amounts

Beneficial Use Period of Use Rate of Div Annual Vol

Irrigation 4-01 to 10-31 .20 Not listed

The rate is limited by the permltted rate of .20 cfs.

a.g%ﬂ}

Volume recommendation is addressed in remarks. .
5

iy
*
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Form
6/86

A.

C.

ne STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES
BENEFICIAL USE FIELD REPORT . .. ¢r
GENERAL INFORMATION  PermitNo, 227247
1. Owner; (Lo ctt He BraclsEctd Phone No.
Current Address: 3280 Motrrsow DA Twese Falls, =2 T3/
Robapi Binil s€ord = & comet- Aptev Iearrilt ~zDa/Z
2. Accompaniedby: _ B 21 Nehf - Fafougee Thogateaxs EXAM. DATE: ML;‘
Address: Phone No.

Relationship to Permit Holder:

3. Source: — Smake Luep tributary to

OVERLAP REVIEW
1. Other water rights with same place of use: Quctlasr ¢€ these Z Febracts Mo ofbg £45

O Copies Attached

2. Other water rights with same point of diversion:

O Copies Attached [0 Copies of Field Exam’s Attached

SYSTEM DESCRIPTION

1. Diversion System Diagram: Indicate ail major components and distances between compgnents. Indicate weir
size/ditch size/pipe i.d. as applicable. O Alternative diagram attached

SRR A T TP
w“f’.r_nr-lfc 541 o
{ grev 1 zato’

ﬁ.u’ inta ke :
CElev 32wy . '

S S

Scale: 1" = Mk) -h“a,..,? 2o
.\'v‘ ‘:«
2. O Copy of U.S.G.S. Quadrangle Attached [0 Aerial Photo Attached 25 5 “?
Showing location(s) of point(s) of diversion and {required for irrigation of 10 acres or more} it 2 8 -
place(s) of use (required). ]995

O Photo of Diversion and System Attached
(required for ail but single household domestic groundwater, and stockwater.




System Description (continued)

3. Narrative: Description (As operating at time of measurement. Indicate pressure, number of sprinklers, etc.)
A 200 HP Pomepivg Plant Puade wp of 3-GosHr Puefhs (-3o00 KA f

200 #O Puny? (185 conder, froe +le Socqbe fiws, The Comysyomcie SYghan,

1S 2000 [t_of 334 " dia Steelf Fipe . Wabes 15 Pt tles [Fressosrzed G <
880 Kl broster Plont  adf the emd of 1 Sfecy Pouglecke £ oL (70 Hp Bawsfe

Plot om tle Lot ng. The Patae 15 (Proaafed &v __ r2 lentte Lre ofs
Bt Hesmefowy Porrtable S Pt o K ler _/(ues' Whew casobed 2 hie

At Pirasring LPlowl  wwas  ofchated Due CuT at & Flea. T
boostes  Plots bt fe Ut ClerawTrrca.

O See Remarks on page 4 for continuation

4.
Woell or Diversion : Pump Serial No.
Identification No.* Motor Make Hp Motor Serial No. Pump Make or Discharge Size
/ Vs, "Tilaut {500 |cH78¥-82285- Lat e 3stage /2 ivck
> Westindhposd §00 25-~%0 LaYne 35128 /(2 anch
3 Westimdhovse Soo i ~go 9% L9 3,‘*‘-3'4—/ {2 e g
d Westin fhovte]| 3060 72/ 0 LayYri e o SraBDes 15 cvch
& v e stenghovse]| 200 L =¥ LaYne S5t / K tmckh

*Code to correspond with No. on map and aerial photo

5. Point{s) of Diversion:

ident. { Gov't.
No. lot |% | % % | Sec. | Twp. | Rge. County Method of Determination/Remarks

6 Wenese| 7 |85 |rmme |Tane atts| R.o. o Swrpey Y BIM

6. flace(s) of Use: - - . - ______-._,‘__“:L : Indicate Method of Determination
I NEY NWY SWY SEY
Twp. | Rge. Sec. |NEW |NWA[sWie] SEV | NEW] NWA[SWA] SEV | NEV.] NWY | SWYe | SER | NEVE| NW el SWA SEV Totals
8s | 13£ | r0 7| 28
* it (2019 |«c |%e [ |1 126{373¢2|37 |10 |15 |27 ]|25]| 322
12 2ol|zo YO | Z( (4o |40 [1q |15 [37 |34 |2 09
K] $o |35 |#o |40 |39 |40 |39 |42 4o |we |4 i¢o |qo |39 (4o |40 |C32
14 139 |40 |39 |39 | 4o 4o |3% |20 4o 32 (38 {38 |37 |1 |49«
{5 |40 |30|te |2 78
8S (14 €E 7 20 |32 |32 [«o 16 | %o (g0
A 4o (32 Yo |32 |22 |35 |40 (28 (32 |40 301? 3%e

* See Jtteched {.\%w%‘mu@ﬁw NS oo,

Do not use this space

J J




Do not use this space

D. FLOW MEASUREMENTS {1 Additional Data Sheets Attached
1.
Catib.
Measuremeant Equipment Type Make Moadsi No. Serial No. Size Date
M o Ma 7" 29.257

2. Measurgments:
Dutput of 2pcld FPrwep (as wmcaseped Wb o3 ly Owg Poiwp O Linfeng
e o frawyg. Pilelins Fressvie at 1he Powp Prscharde b Measuirun Port
cbse . By Ar e faf bt Sl & s
the boosler [Fnit tafuge.
St atfeobed Sheets for Somatmsy $ aunl{35 of meagube vt ts.

E. FLOW CALCULATIONS Additional Computation Sheets Attached
1. Measured Method:
S ee Atlacheact

2. Alternate Method for Checking Purposes: )
Meas ot Crusnts et Cmpaied coctbd Poresl desids Lafacitics

F. PUMP EFFICIENCY DATA (Optional)

Discharge Pressurs: psix2.31 = ft (1); Dynamic pumping level: ft (2}
Totai Head: (1) +{2) = (3) ; Flow rate; cfs (4)
Water HP: (3)x(4) 88 += {5)
Meter input KW: 3.6 x KH x CTR or MULT x PTR x N/ T= {6)
Meter Input HP; (6) x 1.34 = (7}
Panel Input KW: Ave PF x Ave Volts x Ave Ampsx .001732 = (6)
Panel Input HP: (6)x 1.34 = {7) Efficiency: (5317} x 100 = %
Y G. VOLUME CALCULATIONS

1. Volume Calculations for Irrigation: 2_4 T L60
Vip. = (Acres lrrigated) x {Irrigation Requirement} = é%‘ Fan ‘{ = A'FA
Vps = [Diversion Rate (cfs)] x (Days in Irrigation Season) x 1.9835 = Mﬁéﬁw
V = Smaller of V5 and V, = \, R-= v IAVEy AFk

2. Volume Calculations for Qther Uses: N T

: _

s Ju atlachd eyplonidas rermo. 8L MAR 2 21995




H. REMARKS AND OVERLAP .. _VIEW ANALYSIS

4 ~ . N, 5 g &
FIYNLA ) - = Vo 2F ANS. ¢] = PR V14 oy i

R NS, ‘
* ’ a - o A o £ & o\ o o | e e | X BB - X (2 A g

X U m =

I. RECOMMENDATIONS
1. Recommended Amounts

Beneficial Use Period of Lise Rate of Diversion Annual Volume

% ) l _ From OTo &30 ;fq;) g d ééfgi

Totals: 29.89 cT< M

2. Recommended Amendments
O Change P.D. as reflected above 3 Add P.D. as reflected above OO None
JX Change P.U. as reflected above J Add P.U. as refiected above O Other
J. AUTHENTICATION
Field Examiner's Name .L_m !:) P/ ‘D/”fd‘;’

Signature %M&&ML—

Certification Date “// o Yi A
J2/2 ¢ P
Field Report Preparation Date 7 %/ f‘

K. Licensing recommendation shall be prepared by an ldaho Department of Wate
employee on a computer printout attached hereto.

* See cttached Mﬁlmd@ ) Eno. Y
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e ) PR Supersedes 10/15/78 ‘
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JOHN A. ROSHOLT

J. EVAN ROBERTSON
JAMES. €. TUCKER
TERRY R. McDANIEL
GARY D. SLETTE
JERRY V. JENSEN

E BRUCE COVINGTON
BRUCE M. SMITH
GARY L. QUIGLEY
JUSTIN R. SEAMONS
JOHN Q. FITZGERALD

H ,F".‘?r .
Mr. Loren Holmes
Southern Regional Manager Crtjerioman o B
Idaho Department of Copbroin Dev .

Water Resources

ROSHOLT, ROBERTSON & TUCKEK
Chartered
ATTORNEYS AT LAW

1020 MAIN STREET
SUITE 400
PO. BOX 2139
BOISE, IDAHO 83701-2139
TELEPHONE (208) 336-0700
FAX (208) 344-6034

May 23, 1991

222 Shoshone Street, East

Twin Falls, Idaho

83301

Re: Permit Nos. 02~7249 and 36~7085

Dear Loren:

This is

regarding licensing of Permit Nos.
name of Robert H,
sold the property to which these two water

confirmation of our discussion on
02-7249 and 36-7085 in the

Twin Falls Office
142 3rd AVENUE NORTH
PO, BOX 1906
TWIN FALLS, IDAHD 83303-1906
TELEPHONE {208} 734-0700
FAX (208) 7360041

5/22/91

Brailsford. As you know, Mr. Brailsford has

rights would be

appurtenant. The new owners are in the process of obtaining a
contract with Idaho Power.

Based on the Department's January 8,

1988 letter to

Mr. Brailsford, it appears that the Department has recommended

that these permits be licensed for 38.8 cfs.
letter, the Department

According to that
inspected the system and measured the

output of five pumps in the river. The Department measured

three 500 hp pumps,

one 300 hp pump and one 200 hp pump.

However, one of the 500 hp pumps, based on Mr, Brailsford's

contract with Idaho Power,

is a standby pump, which can only be

used in the event that one of the other 500 hp pumps or the 300
and the 200 hp pumps are down. Therefore, one of the 500 hp
pumps whose capacity was measured by the Department c¢annot
operate at the same time that the other pumps with a combined
1500 hp capacity are running. The net effect |is
Brailsford system can only pump water with a combination of
pumps of 1500 hp capacity.

that the

Licensing of these permits should not be for 38.8 cfs
as this was the combined capacity of all the pumps,
Power objects to licensing of these permits for that amount.

and Idaho

Lol N
p§g 'g@mq ;1‘

MAR 2 2 1996




Mr. Loren Holmes
Southern Regional Manager
May 23, 1991

Page Two

Idaho Power is in the process of developing a contract
with the new owners of the Brailsford property and that
contract will recognize only 1500 hp capacity. Based on our
conversation, it is my understanding that the Department will
be proceeding with a 1licensing procedure which incorporates
these facts. Thus, any license would reflect a system capacity
of 1500 hp, not 2000. If I am incorrect as to this situation,
please contact me prior to the issuance of any license.

I appreciate your efforts in clarifying this matter.

Sincerely,

Bruce M. Smith

BMS/dj

62571

cc: Steve Herndon
Jim Thompson
Paul Bull
Bill Specht
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TATE 0OF I'DBRHDS

DEPARTMENT OF WATER RESOLISCES
Southern Reaion

— i s ik St 2

| 1041 Flue Lakes Blvd. N.
P Twin Falls. Idaho 83381
! (288> FI4-3578

NOVEMEER 19, 18383

RGBERT H. BRAILSFORD

200 MORRISON CR.

THIN FALLS ID 83361
FE: FPermit No. I6-7085

Dear Fermit Holder:

He acknowledse receirt of vour statement submitled ax proof of benpeficial
use o the above referenced rermil.

Eefore a license can be Issued. a field examinatlion must be made by a
rerraesentalive of Lhis derartment.

A field examlner mIl conlact wru to arranse Lo examine you syslem.,

It vou have any weshons resarding the field examinalion. rlease
contact this: of_’_f,i_ce by phone al F34-3578 or in person at our office
al 1841 Blue Lakes Blvd. N. Twin Falls. Idaho.

Sincerely.
=~"Marv H. Newhy
Secrelary

-t

pteRaTy k)

MAR 2 21995
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5 e of Idaho

DEPARTMENT OF WATER RESOURCES

STATE OFFICE, 450 V. State Street, Boise, Idaho

JOHN V. EVANS Mailing address:
Boise, Idaho 83720
A. KENNETH DUNN {208) 334-4440
Direcror

SEPTEMBER 1, 1985

DEAR PERMIT HOLDER:

ACCORDING TO OUR RECORDS, YOU ARE THE HOLDER OF A WATER PERMIT ON WHICH PROOF OF
BENEFICIAL USE OF WATER WAS NOT SUBMITTED BEFORE JULY 1, 1985, WHICH INDICATES YOUR
PROJECT IS NOT COMPLETE. THEREFORE, YOU NEED TO BE AWARE OF CHANGES IN IDAHO LAW,
EFFECTIVE JULY 1, 1985, WHICH IMPACT ALL WATER PERMITS ISSUED BY THIS DEPARTMENT,

SPECIFICALLY, PURSUANT TO SECTION 42-203D, IDAHO CODE, THE DEPARTMENT MUST REVIEW ALL
PERMITS FOR WHICH DEVELOPMENT OF WATER USE WAS NO COMPLETED ON QR BEFORE JULY 1, 1985, TO
DETERMINE IF THEY MEET THE NEW REQUIREMENTS OF CHAPTER 2, TITLE 42, IDAHO CODE. RULES
AND REGULATIONS GOVERNING THE RE-EVALUATION OF PERMITS ARE NOT YET FINALTZED., HOWEVER,
IF YOU COMPLETED THE DEVELOPMENT UNDER YOUR PERMIT BEFORE JULY 1, 1985, YOU SHOULD SUBMIT
A PROOF OF BENEFICIAL USE STATEMENT, STATING THAT THE PROJECT WAS COMPLETED BEFORE JULY

1, 1985 SO THAT YOUR PERMIT WILL NOT BE SUBJECT TO THE REVIEW REQUIREMENTS OF SECTION
42-203D, WHICH READS AS FOLLOWS: )

42-203D, REVIEW OF PERMITS - OPPORTUNITY FOR HEARING, - {1)THE DEPARTMENT SHALL
REVIEW ALL PERMITS ISSUED PRIOR TO THE EFFECTIVE DATE [JULY 1, 1985] OF THIS
SECTION, EXCEPT TO THE EXTENT A PERMIT HAS BEEN PUT TO BENEFICIAL USE PRIOR TQ
JULY 1, 1985, TO DETERMINE WHETHER THEY COMPLY WITH THE PROVISIONS OF CHAPTER 2,
TITLE 42, IDAHO CODE, 1IF THE DEPARTMENT FINDS THAT THE PROPOSED USE DOES NOT
SATISFY THE CRITERTA OF CHAPTER 2, TITLE 42, IDAHO CODE, THEN THE DEPARTMENT
SHALL EITHER CANCEL THE PERMIT QR IMPOSE THE CONDITIONS REQUIRED TO BRING THE
PERMIT INTO COMPLIANCE WITH CHAPTER 2, TITLE 42, IDAHO CODE. IF THE DEPARTMENT
FINDS THAT THE PERMIT SATISFIES THE CRITERIA ESTABLTSHED IN CHAPTER 2, TITLE 42,
IDAHO CODE, THEN THE DEPARTMENT SHALL ENTER AN ORDER CONTINUING THE PERMIT.
{2)YTHE DEPARTMENT SHALL PROVIDE AN OPPORTUNITY FOR HEARING IN ACCORDANCE WITH
SECTION 42-1701A, IDAHO CODE, AND SECTIONS 67-5209 THROUGH 67-5215, IDAHO CODE,
FOR EACH HOLDER OF A PERMIT THAT IS PROPOSED EITHER TO BE CANCELLED OR MADE
SUBJECT TO NEW CONDITIONS.

YOU MAY QBTAIN PROQF OF BENEFICIAL USE FORMS FROM THE DEPARTMENT. IF YQU HAVE ANY
QUESTIONS, PLEASE LET US KNOW.

SINCERELY,

L. GLEN SAXTON

CHIEF, OPERATIONS BUREAU




State of Idaho

DEPARTMENT OF WATER RESOURCES

STATE OFFICE, 450 W. State Street, Boise, Idaho

JOHN V. EVANS Mailing address:
Govemor . Statehouse
Boise, Idaho 83720
A. KENNETH DUNN ) (208) 334-4440
Director

September 8, 1982

Robert H. Brailsford

1964 Filer Ave., East

Twin Falls, ID 83301

Dear Mr. Brailsford:

Re: Permit No.s 02-7249 and 36-7085

Enclosed is a copy of the approved requests for extension of time. The
time within which to submit the statement of beneficial use is extended
to: permit no. 02-7249, September 1, 1987, permit no. 36-7085, December
1, 1987,

Also enclosed is Receipt No. 24623 Tn‘tﬁe amount of $30.

Sincerely,

(e Ozt

RITA I. FLECK
Sr. Secretary

Enclosures: 3




August 23, 1982

] il
[
RE. Water Right Permits Nos, 02-7249 apd,36=2085 AiG 26 iy
Lepar Iriient

L o1 Water Resources
Jim Johnson '

Water Distributlon Supervisor
Idaho Water Resources Dept.
State House

Boise, Idaho 83720

Dear Mr. Johnson:
As an answer to your letter of August 13, 1982.

1. Valley Trout Co.has not proven beneficial use under Permit
KNo . 36-?»0?2 .

2. Valley Trout Co, is in non-compliance With the Idaho Health
Dept. regulations covering prevention of affluent from the
fish ponds entering the Snake River. 1If compliance is not
met the possibllity of non-use of the water exists.

3. Valley Trout Farms is not in compliance with an order of the
Water Resources Dept. of November 9, 1970 signed by the then
Director -R. Kleth 'Higginson, order the original holders of

Permit No. 36-7072 to comply with paragraph C. of the order.
This has not been done. I assure you that before this
matter is resoclved I will see that part of the order willl be
fulfilled.

L, Several appralsals of the amounts of water applied for under
Permit No.36-7072 have been made as a part of the suite for
foreclosure instituted by Southern Idaho Production Credit
Ass, agalinst Valley Trout Co. Because this matter is in
litigation theses appralsals were not avellable. The
beginning date for this litigation, as given to me by the
sgcretary of the Clerk of the 5th District Court,was December
16, 1981,

The circumstances as outlined above indicate that there are
many questions concerning the eventual status of Permit No.36-7072
and I ask The Department to exteml the period for proof of beneficial
use on Permits Nos. 02-7249 and 36~-7085 until the matter connected
to Permit No. 36-7072 are resolved,

Sincer



Stu.e of Idaho

DEPARTMENT OF WATER RESOURCES

STATE OFFICE, 450 W. State Street, Boise, Idaho

{

i

JOHN V. EVANS Mailing address:
Govermor Statehouse
Boise. Idaho 83720
A. KENNETH DUNN (208) 334-4440
Direcror

August 13, 1982
RE: Water Right Permits Nos. 02-7249 and 36-7085

Robert H. Brailsford
1964 Filer Ave. East
Twin Falls, ID 83301

Dear Mr. Brailsford:

Thank you for sending us the excellantly prepared description of the chain
of events that led to the request for extension of time in which to submit
proof to beneficial use of water under the above referenced permits.

After reviewing the circumstances you were faced with I believe the Department
would be willing to approve the extension request under both permits for the
period that was lost to delays caused by lack of right-of-way approval from
BLM (2 years, 3 months) and the period between right-of-way approval from

BLM to the time of agreement by Idaho Power to provide service to your
irrigation system (1 year).

However, before the Department can recognize the litigation between South
Idaho Production Credit Association vs. Valley Trout Farms Inc. as reason

for development delay of permit 36-7085 it has to be demonstrated how the
litigation has directly impacted the development of this permit. You should
provide a copy of the beginning date of Case No. 34014 and copies of any
additional documents which can demonstrate that development of your permit was
delayed because of this l1itigation.

We will hold action on your extension request until August 30, 1982 so that you
may have time to remit the above information. If we have not heard from you by

then we will assume that you want us to approve the said extensions of time for
the 3 years and 3 months as here-to-fore identified. If you have any gquestions
on this matter, please let us know.

Sincerely,

JIM JOHNSON
Water Distribution Supervisor

JJ tkw
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Form 204-p STATE OF IDAHO

6/82 DEPARTMENT OF WATER RESOURCES
COMMENCEMENT OF WORKS
Permit No. 272 AP

Name(s) of Permit Holdes :

Post Qffice Address: p & Z 4 -
7 fi':z Za_f??é/ Tel. No. M"

| hereby certify that copstruction of diversion works for the above referenced

permit began on Mﬁﬂ%{%/_m. | understand that | must
alg,

continue to develop the water system with due diligence to maintain a valid

permit.

O | hereby certify that construction of diverting works on the above referenced
project has not yet begun due to the following reason beyond my control*:

o

“Note: A financing ditficulty is = i &
not an accepiable raason. Date

Signature of Permit H
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ROBERT BRAILSFORD
1964 Filer Avenue, East
Twin Falls, Idaho 83301
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June 28, 1982

Idaho Water Resources Department
State House Mail
Boise, Idaho B3720

Dear Sirs:

Please note the enclosed applicatlon covers two permits.

I would like to draw your attention to the fact that Permit
#02-7249 has not had a request for an extention of time but is due
to have beneficial use shown by September 1, 1982, Permit
36-7085 is due to show beneficial use December 1, 1982.

I would ask that the extension of time request for both
Permlts be considered simultalneously.

Yours very truly,

. 3&'#"
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Attachment :/1

1.

2,

3.

S

Installed a pumping station on the Snake River at point of diversion

Lot 6, Sec, 7, Range 14E, Township 8S as directed under amended application
Permit No. 36-7085 and approved October 26,1976 under the signature of
R. Kieth Higginson then the Director of the Department of Water Resources.

This pumping station is designed to serve both Permits #02-7249 and
# 36-7085 with a first phase capacity of 1500 H.P., delivering 14,400 g.p.m.,
1600 miners or 32c¢.f.s. A second phase capacity of 9225 g.p.m. or 20,5 c.f.s.
is incorporated in the pumping station.

Installed 17,824 ft. of mainlinewhich is over-designed for the present
flrst phase irrigated acres. As the main artery for eventual irrigated
developement it will serve the total 2,540 acres area of use under the two
above mentioned permits,

Installed ten center pivots, twenty two 1320 ft, handlines. :nd seventy
acres of solid set lines.

Installed 16,098 ft. of underground lateral lines and 9000 ft. of
aluminum lateral lines

Installed eight pressurizing pumps and motors and a broad assortiment of
valves risers, flanges, etc. to provide for an efficlient sprinkler irrigation
system,

The total cost of the present irrigation system was $1,178,000, Much of
this cost, particularly invested in the river pump station and the mainline,
will be allocated to the second phase of the developenment,

The above information relates to both Permits #36-7085 and #02-7249,



Attachment #2:
This is the first request .for an extension of time under Permit #36-7085.

' The Federal Land Bank of Spokane agreed to finance the irrigation development
in phases and as economic conditions warranted, The Bank did provide funds for
the installation of the pump station located on the Snake Rlver and the main
pipeline servicing the development with a capacity great enough to provide

water in quantities great enmough to irrigate the total of 2540 acres under
Permits # 36-7085 and #02-7249. There has been developed in 1981 approxamately
750 acres of area of use under Permit #02-7249 and approxametly 800 acres of
area of use under Permit #32-7085. The reason this was to deliver water to the
areas that were immediately adjacent to the location of the mainline. The
malniine bisects areas of use under both permits. The next phase will irrigate
areas of use under both permits which will require only the extension of

lateral lines.

Please refer to Attachment #3 the subject matter will relate to both
Permits #36-7085 and #02-7249,

YEa,
L]



Attachment #3:

On July 29, 1976 I applied to the Bureau of Land Management, hereinafter
called the Bureau, for an easement to place a river pump station on a location
on the Snake River approved by the Idaho Depariment of Resources and located on
Bureau land on Lot 6, Sec, 7, R 1LE, T 85, Boise Meridian and for an easement
for an underground pipeline across 2,03%.42ft. of Bureau property Lot 6, Sec 7,
Ri4E, T8S and a corner of the SEi,SEi, Sec.?7, RIME, TBS., See Exhibit #1.

On September 26, 1978 I received from the Bureau Right~of-Way-Grant
#1-12511 or 26 months after the request for an easement was made, See Exhibit #2.

Because the easement descrlbed above was the first essential to the exercise
of both Permits #02~7249 and #36-7085 it is important that you consider this time
lag in reviewing my request for an extension of time for showing beneficial use
under Permits #02-7249 and #36-7085.

On July 31,1976 1 made a request for a Work Order for electrical service to
the Idaho Power Co., hereinafter called the Power Co., to provide electrical
service for the irrigation developement. See Exhibit #3. In order for the Power
Co. to perform on this work order the Bureau would have to first agree to the
Grant Easemeant and to‘grant an easement to the Power Co, to reach the river
Pump site,

On December 30,1977 I received a letter from James Bruce,then President of
the Power Co,, advising me that 1f I was not already hooked up for electrical service
they would not provide that service until a resolution of a lawsuit the Power Co.
had filed in the Idaho Fourth District Court to determine whether the Power Co,
had protectable water rights in the Snake River and its tributaries and certain
other areas with ground water potentials therefore because I did not have a hook
up prior to the filing of the suit electrical service would not be provided to
my proposed irrigation developement, See Exhiblt #4,

Though the Bureau had not issued the grant easement to ﬁe the Power Co., on
my insistance and with inferential legal: ramifications and the agreement to the
work order did agree to provide electrical service to the developement. See
Exhibit #5. '

""§;ith three financial institutions to provide capital for the cost of work and
" equipment for the developement. These negotlations took me to the early months
of 1979 and because of the size of the developement my decision was tostart the

developement in the fall of 1979 to be ready for the crop year of 1980, However

After recelving the grant easement from the Bureau I began my negotiations




in April of 1979 the Idaho Public Utilities Commission placeda moratorium on any

new electrical service to provide for pumnping out of the Snake River,its tributaries,
or ground water areas before mentioned,and related to in Mr, Paul Jauregis, General
Counsel for the Power Co., letter of September 27, 1979. Mr. Jauregi, in this
letter, also took the position that my request for electrical service shouid be
submitted to the Idaho Public Utilities Commission for its determination whether
electrical service should be provided for the developement or not. See Exhibit #6,

The negotiations between myself and the Power Co. had become interminable
and in early October of 1979 I retained the services of an attorney Mr. Tom
Miller. His leiigrof October 9, 1979 to the Power Co. trought an immediate
response from the Power dghﬁé;d they begzan their engineering plan to service
the irrigation system. I provided at their request, an airial survey and a
detalled plan of the irrigation system in order for them to be able to locate all
of the electrical installations necessary. It was not untll September of 1980
that all of the Power Co. engineering and planning had been completed and an
Electrical Service Agreement could be signed, See Exhibit #8, The installation
of the irrigation system was begun immediately after the signing of the
Electrical Service Agreement and was ready for use March 10, 19681.

As more support for my request for a time extension I would like to draw to
the attentlon of the Water Resources Department the filing of a suit on December
16, 1981 by the Southern Idaho Productlon Credit Association as Plaintiff against
Kenneth S, Ellis, Valley Trout Farms Inc.,et. all as Defendendts:. The suit is for .
foreclosure and attaches all real and personal assetts of the defendents., The
suit is Number 3014 filed in the District Court-Fifth Judicial District, Twin
Falls, Idaho.

Valley Trout Farms Inc. is holder of idaho Water Resources Department
Approved Permit #36~7072 on certain waters commonly known as Bickel Springs
located in Hagerman Valley for the purpose of fish propogation. My Approved
Permit.#36-7085 fér irrigation and'fish propogation is suborinate in time to
Permit #36-7249 on the same waters. The gquestion of the viability of Valley
Trout Farms Inc. is being attacked through litigation. It is my position that
qugot #36-7085 should have an extention of time until the status of Valley Trout
Fhrns is finally determined.



e

Rt e e e e 2o

o

ARTMENT OF THE INTE
Form 137020
(:k:m:-l%?@:\ BUREAU OF LAND MANAGEMEN
July 29, 1976

m\\;}s =r 2 -

PARENT SERIAL NUMBER

No. 651877

ot of Wy SUBJECT
APPLICANT: REMITTER IF DIFFERENT THAN APPLICANT:
[ nebors 8. Bastiotore 7
1748 Been Briwe feuth
Twia Balls, D 83301
PURPOSE ! AMOUNT
FILING FEE EARNED INFORMATION IN THIS | !
: :
COLUMN IS FOR 5
ADVANCE FILING FEE AND/OR RENTAL : ) )
OFFICE USE ONLY. | ‘
Seuvetsrusbls fan 14249 ‘ 30 60

REFER TO THE ABOVE CASE SERIAL NUMBER IN ALL CORRESPONDENCE.
PLEASE INFORM THIS OFFICE OF ANY CHANGE IN ADDRESS

NOTE: This notice is a receipt for monies paid the United States. If these monies are for
required fees in connection with vour application to iease, purchase, enter, or otherwise
acquire an interest in public lands or resources, this receipt is not an authorization to
utilize the land applied for and it does not convey any right, title, or interest :n the
land for which application is made.

RECEIPT



1748 Dora brive 3.
Twin Falls, Idaho
July 25, 1976

Chief, Division of Technical Services
Idaheo State Office

Buresu of Land Management

Room 398, Pederal Building

550 Weat Port Street

Boiase, Idaho

Dear Sir:

I hereby apply for an irrigation pipeline and pumping station.
This spplication is made pursuant to the regulations of

43 CFr Group 2800, and I agree that the right of way, if
approved, will be subject to the terms and conditiona of the
appliceble regulations in 43 CPFR Group 2800.

This application is made under the Act of March 3, 1891,
(26 Stat. 1101), as amended.

I wish to construct an electricelly powered water pumping

plant on the Snake River and a steel pipeline to convey water

to my land. The pumping plant will generete appréximately

3,000 horsepower and the pipeline will be 36" (thirty-six

inches) in diesmater, and will cromss 2,034.42 feet of public

land. The pumping plant will cover a total of equare feet.

I further regquest the use of a presently eatablished acces=s road
from U.S. Highway No.,30 loceted adjacent to the pump site and

the extension of this road to allow service to the power sub-
station site and the pump site.

I also request that the easement for the pipeline and the mervice

access road and the sub-station and pump site be for vears,

Sincere yours,

Robert H. Brailsford

RHB/nef
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C;f; Federal Buliding, Box 042 TR of Watar ResoURLes
Vs - 550 West Fory Street
Boise, Iduho 83724

September 26, 1978

DECISION

RIGHT-QOF-WAY CRANTED

Details of Crant

Serlal Number of Grant: I-12511
Name of Grantee: Robert H. Brailsford
Map showing the location and dimensions of granc:
Map designaticos: Irrigation Pipeline Right-of-Way and Proposed

Pump Station (2 Maps)
Date Filed: July 29, 1976

Permitced use by grantee: Pump.station, penstock, and access road.
Authority for grant: P.L. 94.579 (Oct. 21, 1976) Title V, 90 Stat. 2743
Regulations applicable to grant:
Code reference: 43 CFR Parts 2800 and 2870
Date of Grant: September 26, 1978
Expiration Date of Grant: 30 Years
Rental:
Amount: Interim five-year rental of-$25 paid in accordance with Stipulation
No. 19 of Exhibit A.

When payable by grantee: On or before the first day of each five-year period.

Terms and Conditions of Grant

Pursuant to the authority vested in the undersigned by Order No. 70l of
the Assoclate Director, Bureau of Land Management, dated July 23, 1964
(29 F.R. 10526), as amended, a right-of-way, the details of which are
showu above, is hereby granted subject to the following terms and con-
ditions:

1. All valid existing rights existing on the date of grant.
2. All regulations specifjed above.
3. Filiag of proof of construction within five years of the date
of grant.
4. Further terms and conditions as fullows:
{a) Pursuant to 43 CFR 2801.1-5, the District Mauager of the
Boise . District Office, 230 Collins Road
Boise ' »Idaho, has the authority ro conduct
all business with the yrantee with respect to use of lands and
. disposition of resources, and the grantee Is requested to
Yy contact the above-designated officlal prior co the bg&inntug
v of construction.
; (b) Stipulations of Exhibits A and B attached hereto and made
a part hereof.

n;f 5%&’/_4x4 5 Z{JC;&vé7

William E. Ireland, Acting Chlef
Branch of L&M Operations

—— —_—



10.

11.

12,

13.

14.

15.

16.

17.

18,

19.

Permittee will use only drab colors matching or blending with surroundings
in painting any equipment on the pump station, as designated by the authorized

BLM officer.

No shiny or chrome fixtures will be allowed.

The roof over

the pump motors should have as low a profile as possible, and be made of

wood and shingles.

The concrete pump base, electric motors,
auxillary components must be constructed

panel boxes, and all other
as low to the water as possible.

Every effort must be made to design the station in such a way that equipment
will be concentrated in a small area (possible consideration of installing

panel boxes and transformers along the side of pump motor alignment),

The

entire complex must be constructed to convey a low profile (so panorama
views will not be obstructed) and equipment placement must be condensed.

Permittee will locate pump station at the extreme northern boundary of the
public land applied for, to preserve as much shore frontage as possible.

The access area to the pump station must be used in common with the
Idaho Power Company for the maintenance of their sub-station, and for
recreation pursuits conducted on the remainder of the tract.

Permittee will landscape around the perimeter of the pump site as follows:
Russian olive or black locust trees, four-wing salt brush (2 lbs. per acre), and

sagebrush (% 1b. per acre) as specified by the authorized BLM officer.

Native

riparian vegetation along the water's edge must be preserved as much as

possible., The lone tree growing between
nust be left undisturbed.

the proposed pump site and highway

The penstock pipe will be buried and backfill

material around the pipe must be compacted to not less than the density
of the natural soil to both eliminate a depression from settlement and

prevent the need for "mounding" over and
of-way alignment must be restored to the
seeded with crested wheatgrass at a rate
acre of sodar streambank, and 3 lbs. per
smoothed over to obliterate comstruction
the seed.

along pipe aligoment. The right-
original slope contours, hand

of 3 1bs. per acre, 3 1bs. per
acre of basin wildrye, and
equipment tracks and to cover

Electric powerline distribution to the pump facility will be via under-
ground wires from an existing pole line corssing the subject land.

Permittee will smooth and reseed areas along the access road with crested
wheatgrass at a rate of 10 1lbs. per acre, and raked to cover the seed.

Excavated slopes around the pump station shall not exceed a 1:1 ratio
and must be reseeded, by the permittee, with native species to establish

good ground cover te prevent erosion; or

permittee will construct a

cement retalning wall around the inside perimeter of the excavation.
The intersection of the cut must be rounded to a 3-foot radius.

A BIM official will be on hand during construction to monitor compliance
with the above, and stipulations must be fulfilled to his satisfaction.

The right-of-way permittee will post a $5,000 performance bond, before

starting construction, to assure compliance with these stipulations.

The

bond will be returned to the permittee upon proper project completion.

An interim rental of $25 for the first five-year period has been paid and

this amount has been applied to the right-of-way.

The permittee will be

required to pay additional rental charges if determined to be greater than

the $25 after an appraisal is made.




EXHIBIT A

STIPULATIONS
BUREAU OF LAND MANAGEMENT
RIGHT-OF-WAY I-12511

The permittee agrees in all operations under this permit to comply
with the applicable state and federal laws and regulations concerning
the use of poisonous substances, including insecticides, herbicides,
fungicides, rodenticides, and other similar substances. Prior to

the use of such substances on or near the right-of-way, the permittee
shall obtain from the District Manager approval of a written plan for
such use. The plan shall state the type and quantity of material to
be used, the pest to be controlled, the method of application, the
location for storage and disposal of pesticide containers, and such
other information as he may require. All use of such substances on
or near the right-of-way shall be in accordance with the approved
plan. If the use of a poison is prohibited by the Secretary of the
Interior, it shall not be used. If use of a poison is limited by

the Secretary of the Interior, it shall be used only in accordance
with that limitation.

Permittee shall survey and clearly mark the exterior limits of the
right-of-way. All activities directly or indirectly associated

with the construction or maintenance of the pump station, penstock,

and access road must be conducted within the limits of the right-of-way.

There is reserved to the Secretary of the Interior, or his lawful
delegate, the right to grant additional rights-of-way or permits for
compatible uses on, over, under, or adjacent to the land involved in
this grant.

This right-of-way may be renewed. If renewed, the right-of-way will
be subject to regulations existing at the time of remnewal and such
other terms and conditions deemed necessary to protect the public
interest.

This right-of-way is subject to all applicable regulations in 43 CFR
Part 2800 and to future regulations to be promulgated by the Secretary
pursuant to the provisions of the Act of October 21, 1976, P.L. 94579
{90 Stat. 2743).

Permittee will contact the area manager, Bureau of Land Management, prior
to commencement of construction so that a BIM representative can field
check and monitor building activities. A copy of these stipulations

are to be made available to all supervisors and foremen in charge of
field construction work on the project, which will be reviewed with the
construction workers to insure compliance.

Permittee will dispose of construction waste material in a properly
designated landfill, or burn it in accordance with the State of Idaho
Air Pollution regulations.

Should any archaeological sites, ruins, or artifacts be discovered

during comstruction activities, construction will immediately be suspended

and the BIM District Manager shall be notified. If the district manager

finds the damage or destruction to historic or prehistoric remains or

artifacts cannot be avoided as a result of planned construction activities,

the permittee will be required to provide, at his expense, proper scientific
investigation. All investigation and salvage will be covered by an Antiquities
Act Permit applied tfor by the agency doing the survey or salvage work.




20.

21.

22.

The land is subject to the provisions of section 24 of the Federal
Power Act of June 10, 1920 (41 Stat. 1075; 16 U.S.C. 818) as amended,
and to the condition that in the event the land is needed for the
development of power any structures or improvements placed thereon
found to interfere with such development shall be removed or relocated
as necessary to eliminate such interference at no cost to the United
States, its permittees or licensees.

Those lands withdrawn for transmission line purposes in lot 6, sec. 7,
T. 8 5., R. 14 E., B.M., are subject to the Federal Power Commission's
general determination of April 17, 1922 (2nd Anon. F.P.C. Report 128)
and to the condition that existing transmission line structures will
be protected.

The above stipulations are subject to reasonable modification and/or
additions if, during engineering consultations, the need is recognized
by the authorized BIM officer.




October 6, 1980

Mr, Robert Mitchell
Jarbidge Area Manager
Boise Director

Bureau of Land Management
3948 Development Avenue
Boise, Idaho 83708

Dear Mr. Mitchell:

This is to advise that this bank is holding our Cashier's Check
No. 26524¢, dated today payable to the Bureau of Land Management in the
amount of $5,000.00 in lieu of a bond as outlined in the stipulations of
your right-of-way Claim No. I-12511

Very truly yours,

Helen McCallie
Senior Vice President
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/ \\\0 Idoho Power Company
\ 5 1
'\CL WORK ORDER REQUEST JUL e

District ?ﬂjbﬁ Dose ;gé , /Epar{{pﬁ'mtar Resourtes

GENERAL TION s Jupt~p
Customar i bes! Br 10¢ LEAUCA varme o Businass v 759/5,

Mailing Address l7¢3 DEM__PVIU( gﬁﬁff_ Tole. 733 Flél
General Cantractor :

Address Tele.

Elsetrical Contractor

Addrecs Tels.
Date Temporory Service needed Date Permanent Service “'@ﬂ/ ljf /¢77
CO Ne. Did Customer sign? Power Billing during Construction: Customer_______  Confracior

ENGINEERING INFORMATION

Locctim:_éa 16 Section 7 Township 755 Ronge g / ‘/é 5‘ M

Address __ Kiveg  <413¢ c;;/ BethAd s 28 S ‘ruff Akl g{ Sliex S

5‘4&4;‘;://&/9 PN AR 24 5/;»,;5 L(g/f’d (‘/flé

Right-of-way: Priw‘to_._....(__..___ Corporate Federal / Other. Obtained? _____———
Existing Peak demand Estimated demond New: 1f k| 5
Desired Customer Voltage LYCC ell s Construction: Underground_________ Overhead Step-down Transformer

FINANCING INFORMATION

Type of Load: Commercial Residential Irrigation Other
Underground WO Casts § Up/ Down Charge $ IRRIGATION
Overhead WO Costs § How will Excess Cash be refunded? Tot WP_ 32 70 ,é’,ﬁ
OH/ UG Difference $ Well Sump Reservoir
Formula Cost § GAR/GMR $ Sz River_¥___ Sprinkler v Wheel line k= .
Excess footage Cost $ @EMR $ 55/ 250 =T Solid________ Grovity
Depracietion Form Cost $ No. Lots/Sp / No. Acrasd 00 __ New Suppl.
Step~down Tronsformer Cost § No., Meters: Comm Res. Heuod
Excess Cash $ Controct required L | Advance Required:
Facilities Chorge: Annual § Mo. § Monthly $ .— . .. Annwelly §
Additional Information

p
Theundersigned acknowledges that this form is for information oy,
mubmdMIHwPoanmpmyhsmodcm Prepared by

M3 aM B-73
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SNAKE RIVER

e
aul
Deparment of Watel Res
BOX 70 BOISE, IDAHO 83721

December 30, 1977

Dear Wateruser:

The records of the Idahe Department of Water Resources indicate
that you have either filed an application or been granted a permit to
appropriate waters of the Snake River, or surface or subterranean waters
which are, or may be, tributary to the Snake River between Milner Dam and
Hells Canyon in the State of Idaho.

In the summer of 1977, a camplaint was filed against the Idaho
Power Company with the Idaho Public Utilities Commission suggesting that
the Company had been remiss in not protesting all applications to divert
water which would deplete the flows in this reach of the Snake River and its
tributaries. It was alsc alleged that this failure to protest water diver-
sions has and will cause a reduction in the generating capacity of the
Company's hydroelectric plants on the Snake River and its tributaries between
Milner Dam and Hells Canyon. The camplaint also alleges that this alleged
failure to protest water diversions has and will increase electrical costs
to the Company's custaners.

Due to this controversy, the Company has filed a lawsuit in the
District Court of the Fourth Judicial District of the State of Idaho for
Ada County asking the Court to determine whether or not the Company has a
protectable right in the waters of the Snake River and its surface and
subterranean tributaries between Milner Dam and Hells Canyon, and the extent
which the Company must attempt to prevent present and future water with-
drawals. The Company also requested the Court, pending a decision, to tem—
porarily prohibit any water applicant permit holder from requiring the
Campany to hook up electricity to an installation which would allow the
pumping of water which may further deplete the flows in this reach of the
Snake River and its tributaries.

If your contemplated electrical installation for water pumping
has not been previously hooked up for electric service, be advised that
until these matters have been ruled on by the Court an electrical hock
up for your water pumping purposes, other than for domestic purposes, will
not be made, unless ordered by the Court. Please understand that these
proceedings are camplex and are necessary to determine future water policies
for the State of Idaho and the Campany. Your patience and consideration in
this matter will be appreciated.

Very truly yours,

s E Bruce
sident

JEB:mlm
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POWER COMPARNY
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BOX 70 o [BfkFiatigh NES ;Dgz‘l
January 13, 1978

§ - SR Y]
SNAKE RIVER \._ FERCE v
! s

Mr. Robert Brailsford
1748 Dora Dr.
Twin Falls, ID 83301

Dear‘ Mr, Brailsford:

Because we received your application for electrical
service dated jy1v 31, 1976 ;, prior to December 29, 1977, we will
connect electrical service covered by that application. However,
we have been advised by our legal counsel to advise you that

- Idaho Public Utilities Commission Case No U-1006-124 and Icaho
Fourth District Court Case No 62237 may require the Idaho Power
Company tc contest your right to divert water from the Snake
River or its surface or subterranean tributaries because it
would cause a depletion of water which is subject to the prioer
water rights of the Company.

This letter shall constitute official notice to you
that even though you have requested electrical service, you may
have a water right inferior to the water rights of the Idaho
Power Company and your water diversion could be enjoined in its
entirety by a court or agency of competent jurisdiction. Neither
this letter nor the electrical service ccanection shall in any
respect be deemed a walver by the Idaho Power Company ©f its
right to contest your water right, or any of the other rights of
the Idaho Power Company.

very truly yours,
Yy teay

G. L, Elliott
Division Mapager

Receipt Acknowledged:

um Date S-S - 7757/ )

- Appllcant%féx/é %»%/
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TETRE of Water Resources

- ﬁ; BOX 70 BOISE, IDAHO 83707

September 27, 1979

(208) 383-2678 PAUL L. JAUREGU!

Secretary and General Counsel

Mr Thomas A Miller

Hawley, Troxell, Ennis & Hawley
P O Box 1617

Boise, Idaho 83701

Dear Mr Miller:

On September 20, 1979, I met with Mr Robert
Brailsford to discuss the status of his electric service
application of July 31, 1976, for 1,700 horsepower of
irrigation pumping at his proposed river pumping station
near Thousand Springs plus an undetermined amount of horse-
power pressurizing pumps and pivots., Our discussion included
a review of the status of litigaticn regarding water rights
and the Commission's April 1979 decision regarding the
irrigation pumping moratorium. Following my conversation
with Mr Brailsford, I received a telephone call from you
whereupon we reviewed the plan to submit the question of Mr
Brailsford's request for irrigation service to the Idahc
Public Utilities Commission for its determination. You
requested that I maintain a hold position at this time until
it is determined whether that guestion should be subnitted
by the Company or by you on Mr Brailsford's behalf.

It is my understanding that Mr Brailsford intends
to determine and to advise this Company's Twin Falls Office
in the near future locations of irrigation and electrical
facilities. Distribution engineering can then be carried
out in a normal manner to determine whether transmission
and/or substation engineering will be required. All of this
engineering is dependent upon a determination being made as
to whether service can be rendered in view of the time
lapse, the court proceeding and the April 1979 Commission
Order.

Very truly yours,

/—"",'_'"_"-—_

, - :'_/

; LN ;,:.*- L\,L--L
Paul L Jauregu1

PLJ:slp

cc: Robert Brailsford
G L Elliott
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\ ATTORNEYS AND COUNSELORS 25
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ROBERT L. BILOW

JOSEFPH O. McCOLLUM, JR
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CARL W HARDER

T. STEVE JOYCE

EDWIN ¥ APEL, JR.

KAREMN L LAMNSING

EUGENE A RITTI

RICHARD G. SMITH
Mr. Paul Jauregui
Secretary and General Counsel
Idaho Power Company
222 North 13th Street
P.0O. Box 70

Boise, Idaho 83707

RE: Robert H. Brailsford - application for electrical
service for irrigation project

Dear Mr. Jauregui:

We write as attorneys for Mr. Robert H. Brailsford of
Twin Falls regarding the above referenced matter. Attached
for convenient reference are copies of the following:

1. Idaho Power Company Work Order Request dated July 31,
1976 (Brailsford application for electrical service).

2. Idaho Power Company disapproval letter to Mr.
Brailsford of August 31, 1977.

3. Idaho Power Company commitment letter to Mr.
Brailsford dated January 13, 1978.

4, Your letter to me dated September 27, 1979.

Since my initial telephone conversation with Mr. Brailsford
and my call to you, I have had an opportunity to review this
matter further, including veluminous documents which consist
of only part of Mr. Brailsford's almost massive files regarding

& this project.

I understand that the BIM rights of way to Idaho Power
Company and to Mr. Brailsford which were necessary conditions
of the project were not granted until late in 1978 and that




Mr. Paul Jauregui
Page Two
October 9, 1979

Mr. Brailsford's grant of an easement across his subject
property for Oregon Trail preservation purposes, which was a
condition of the BLM grant of right of way to him, was not
finalized until early in 1979. The time, effort and expense
that both parties have devoted to these matters, alone,
constitute legal consideration and indicate the commitment
of each.

Mr. Brailsford has approved water permits for this
project, with priority dates prior to the commencement of
the Mullaney proceedings in the Public Utilities Commission
and, of course, he has a commitment from Idaho Power Company
which predates that litigation (Enclosure 3).

Mr. Brailsford wishes to press forward now with the
project, looking to completion in mid-March of 1980.

Presenting the matter to the Idaho Public Utilities
Commission, in our opinion, is neither necessary nor advisable
in view of the circumstances.

In the first place, we are looking at a very consider-
able delay without any idea of what the PUC might decide.
Any such proceedings in the PUC would have to be pursuant
to a reservation of rights such as those stipulated to
in the Charlie Marshall proceedings which led to the April
1979 decision referred to in your letter. The time spent
in the PUC could be totally wasted.

Secondly, Mr. Brailsford has a commitment from Idaho
Power Company predating the Mullaney proceeding, whereas in
the Charlie Marshall proceeding the plaintiffs did not. It
is our understanding that Idaho Power Company has followed
a general policy of hooking up customers who had pending
applications at the time the Mullaney proceedings were
instituted, without PUC approval. We see no basis for
discrimination here, wholly aside from principles of
contract law. (We might add that Idaho Power Company
has singled out irrigation projects for discriminatory
treatment. It has not refused service to projects involving
other uses of water, which also might tend to erode its
hydrogeneration water rights.)

Mr. Brailsford intends to proceed with his engineering
work and will cooperate with Idaho Power in every way possible
to permit the project to be completed and energized prior to
the 1980 irrigation season.




Mr. Paul Jauregui
Page Three
October 9, 1979

Unless I hear from you or from your independent counsel
to the contrary, I will assume that you concur and that
Idaho Power Company will honor its commitment in this case,
without involving the Public Utilities Commission and without
the necessity of other legal action.

Yours truly,

Vb ,w/

...

THOMAS A. MILLER

TAM:pe
cc: Mr., Robert H. Brailsford
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PLECTRIC SERVICE AGRLEUMERT

X JUL 2 1982

+\nl
M De ces
4«4\\‘ Buhl southern BLY Heish Res”

1. ROBERT BRAILSFORD, harein callied Customer, agreces
tc purchase, receive, and pay for, and IDAHO POWER COMPANY,
herein called Company, agrees to supply electric service
raquired by Customer for his irrigation operations at or necar
Hagerman, in Twin Falls County, State of Idaho, up to the
arount of horsepower herein set forth, in the form of three
pnase, alternating current at approximately 60 cycles ser
sccond at 480 volts, in accordancée with and subject to the
Company's standard Rules and Requlations as now or hereaftor
in effect and on file with the ldaho PuLlic Utilities Commission,
and at the rates hereinafter provided for. All payments for
service shall be made at the Company's office at Buhl, Idanc.

2. {a) .11 elcctric power and cnerqgy, up to the amduant
svecified in Exhibit 2, attached hereto and made a part hereof,
shall Le supplied and wpa2id for in accordance with the Compan.'s
applicable irrication pumping service rate schedule, as now or
a5 may be herearter modified and approved by the Idaho Public
Utilities Commigsion.

{b) Points of delivery under this Agreement to bc
metered and billed separately are set forth in Exhibit A. 1Irn
t..e even: the Customer desires, subsequent to commenc-: ent
of service at the above mentiored points of delivery, to mo.c
the: location or change the sic: of a pump instalilation, Cusiomer
shall pay for a.y costs incurred by the Company for su.ch change.

(c) The min_uum menthly charge shall be the Dern.
Crairge for the current month's .aaximum demand, but not less
than $15.27 for each delivery point for any month that service
is connectec.

(d) The minimum annual charge shall be the highsr
of the following:

(i) Anr amount sufficient to make the t.tal
charge for service under this Agreement for the
twelve-month period cnding February 28 of each
year, cqual to» $26.00 per horsepower for the
total amount of horscpower shown on Exhibit A,
or $71,760.00, whickaver is the higaner.

“J;
é;b {ii) An amount sufficicnt to make the
: c:b charge for service, at any one point of delivery
::J shown on Exhibit A, under this contract for the
twelve-month period, ending February 28 of each
year, cqual to $195.00 per horsepower.




The minimum charges set forth above shall apply
during the term of this Agreement and any renewals
or extensions thereof, and shall be payable by

the Customer's successors or assigns.

3. In considcration of charges spec1f1ed under
paragraph 2 above, Customer further agrees to pay a one-time
connection charge in the amount of Ferty-seven Thousand Eighty-
five Dollars ($47,085.00), which connection charge is that
portion of the capital investment required to serve Customer
that is not financed by revenues collected under paragraph 2
above.

4, In addition to charges computed in accordance with
paragraph 2 above, Customer further agrees to pay an annual
Facilities Charge in the amount of six percent (6.0%) per
yvear times the connection charge specified in paragraph 3,
during the initial term and any renewals and extensions of
this Agreement. It is understood that said Facilities Charge
represents the annual costs of the unfinanced investment not
recoverable from charges under paragraph 2.

5. It is further mutually understood and agreed, in
consideration of the factors relating to the construction of
this extension and facilities and the use of electrical service
therefrom, that Customer will deposit a joint letter of
instructions of the parties and U S Treasury Notes or equiva-
lent securities in the aggregate principal amount of $26,000
with the Twin Falls Bank & Trust Co., P O Box 7, 102 Main
Averniue South, Twin Falls, Idaho 83301, which amount represents
the net cost (non-salvable part of the total cost) of installing
and removing the lines and facilities required hereunder.

After the sixth full year of service under the contract,

such amount shall be reduced by approximately twenty 120)
percent and by 20 percent for each full year thereafter

until all of the instruments deposited by the Customer have
been released. Said instruments remaining with the bank

from time to time shall be released to the Company in the
event of termination of service by the Customer or abandonment
of operation.

6. In addition, Applicant agrees to pay Company
thirty (30} cdays in advance of construction the Overhcad-
Underground Difference in the amount of $11,200.00, which
payment shall be nonrefundable.

7. It is understood and agreed between the parties that:

S
| § (a) Customer shall make the advance payment required
"h, under Company's applicable irrigation pumping service rate
Ry schedule and the Facilities Charge in paragraph 4 above. Power
and energy required will be measured and billed by meters at




each point of use and such use and billing will be for the
operation of all facilities to supply water for Customer.

(b) Company will not be required to energize
facilities for operation of pumps until the total advance
payment has been received from Customer. Failure to make
this advance payment each season shall be considered as
termination or abandonment of the Agreement.

B. During the term of this Agreement and any rcnewals
and extensions thereof, the Customer agrees to and will
purchase from the Company all electric power and energy required
for its operations at the above location, such power and energy,
up to the amount hereinabove set forth, to be supplied and
paid for at the rate set forth in paragraph 2({(a) above, it
being understood and agreed that when the Customer's horsepower
exceeds such amount, it is the intention of the parties that
now and superseding rates will be agreed upon, applicable to
the Customer's load and service as then required.

9. This Agreement and the rates, terms and conditions
of service set forth or incorporated herein, and the respective
rights and obligations of the parties hereunder, shall be
subject to valid laws and to the regulatory authority and
orders, rules and regulations of the Idaho Public Utilities
Commission and such other administrative bodies having
jurisdiction.

10. Nothing herein shall be construed as limiting the
Idaho Public Utilities Commission from changing any rates,
charges, classifications or service, or any rules, regulaticns
or conditions relating to-service under this Agreement, or
construed as affecting the right of the Company or the
Customer to unilaterally make application to the Commission
for any such' change.

11. The initial term of this Agreement shall extend from
March 1, 1981, to February 28, 1991, and such term shall be’
automatically renewed and extended from year to year thereafter,
unless and until either party shall notify the other party
in writing not less than twelve (12) months prior to any such
expiration date of its intention to terminatc this Agrcecment.

12, This Agreement shall be binding upon the parties
and their respective personal representatives, heirs, devisces,
successors and assigns.
Executed this 24th day of September, 1980.

ROBERT BRAILSFORD

564 Filer AvenuéuEas
Twin Falls, Idaho 8330




(CORPORATE SEAL)

ATTEST:

Bt A

Barton L Kline
Assistant Secretary
P O Box 70

1220 Idaho Street
Boise, Idaho 83707

IDAHO POWER COMPANY

By
g/ President




November 4, 1980

MEMO

TO: Files 36-7786 - 36-7787 - 36-7085

FROM: Loren 0. Holmes ;(ﬁzif

RE: Estimate of Flow of Bickel #2/Bridal Veil Springs
9-19-80

BICKEL SPRINGS #2

Diversion to Brailsofrd pipeline 10 cfs

Leakage over the North Falls 1

Diversion thru Valley Trout Upper ponds 49

TOTAL FLOW, BICKEL #2 60 cfs
Total flow out of Valley Trout facility = 126 cfs
Total flow of Bickel #2/Bridal Veil Spgs= 137 cfs

Flow was estimated by a 5 feet rectangular weir operating under submerged conditions
on the Brailsford pipeline and by reading the heads on 30 discharges on the upper
Valley Trout raceways and on 104 discharges at the outlet of the Valley Trout facility.
to the Snake River. All pond discharges are 4.3 feet wide.

Volumetric measurements were later made at another trout farm under similar conditions

using a bucket and stopwatch. This information was used to derive an adjusted constant

for use in the weir formula. The formula used to compute discharges from the raceways

T e

3/
is Q=(3.631)(4.3)H .
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ROBERT BRAILSFORD
1964 Filer Avenue, East
Twin Falls, Idaho 83301

LR TWE
July 18, 1980 ED%EUH‘@

JUL 17 1380
Mr., Loren Holmes Department of Water Resources
Idaho Water Resources Dept, Scuthern District Office

1041 Blue Lakes Blvd, N.
Twin Palls, Idaho €3301

Dezr Mr, EHolpess

The preliminary planning for the 1lrrigation develop~
ment which will use water under Water Permit 36-7086 is
very nearly completed, The only agreement not consumated
is with the Pederal Land Bank, 333 North 13th Btreet, Bolse,
Idaho, represented by Mr, Joe Kennedy., Mr. Kennedy has
requested of me as a part of the information for completion
of a loan I have requested from the Bank that I ask the
Water Resources Dept, for a walver on the stipulation in
the amendment to 36-7805 that refers to the requirement
for an approved measuring device to measure the water from
the Blckel Springs as it enters the Bnake River. I reguest
the walver for the following reasonss

1. The spring which supplies the water for 36-7085 has,
as a consequence of Valley Trout Co, comingling of all
of the water in this series of what is known as a part
of the Bickel Springs, lost 1te identlity as it enters
the Snake ftiver, Valley Trout Co, under Amended Permit
#36-7072 diverted the water through a stream alteration
permit to comingle with the other springs in the area,

2. The non-consumptive use of the Blckel Springs permitted “} )
to Valley Trout under 36-7072 is 215c.f.s8., The 20c.f.s. _%(&MJ
permitted to me under 36-7085 is a very small part of Y

the total of the springs, On this matter and for sub- ¢

stantiation of my request I invite personal observation )idecomd

by the Water Resources Department, Leven Hefeesd
DRr 81k

3., Present statutes require Vallsy Trout Co, to incorporate
in their fish propogation facilitles measuring devices
sultable for measuring their non-consumptive use of
these waters as it either enters or leaves their facilli-
tles but before it enters the Snake River, At this time
it ocan be determined that the 20c.f,s. permitted to me
will in fact be entering the river toc be diverted by me



the 20c.f. 8, has entered the river,

Yours Very truly,

Robert Brailsford




ROBERT BRAILSFORD
1964 Filer Avenue, East
Twin Falls, Idaho 83301

Mr, Loren Holmes
Idaho Water Resources Dept,
1041 Blue Lakes Blvd, N.
Twin Fallas, Idaho 83301



STATE OF IDAHO

DEPARTMENT OF WATER RESOURCES

Statchouse

Boise, Idaho 83720
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August 21, 1980

Robert H. Braflsford
1748 Dora Drive
Twin Falls, Idaho 83301

Dear Mr, Brailsford,

The enclosed Crder removes the measuring device conditdan at the point where
Bickel Springs enters the Snake River.

You should note however, that it does not remove the requirement that measuring
devices be installed and maintained at the points of diversion Tocated on the
Snake River.

If you have any questions regarding this matter, please contact us.

Sincerely,

DAVID R. TUTHILL, JR.
Supervisor, Water Allocation Section

DRT:mr
Enclosure

cc: with Order
Joe Kennedy
Federal Land Bank
Box 7646
Boise, Idaho 83707



December 15/, 1277 Re: Permit No. 36-7085

Robert Braikford
19€4 Filer Ave., East
Twin Falls, Idaho 833M

Pear Mr. Erailsford:

Enclosed is a copy of the approved application for extension of time in
- connection with the above referenced permit.

The time within which to submit proof of beneficial use of water has been
extended to December T, 1082,

Sincerely,

Jan Grover
Water Rights Supervisor



SNAKE RIVER

IDAHO POWER COMPANY

” _ P.0. Box 8
HYDRO POWER W Falls, ID 83301
August 31, 1977

Mr Robert Brailsford
1748 Dora Dr
Twin Falls, ID 83301 Depariment 0t Woler Hesouices

Pear Mr Brailsford:

On September 21, 1976, you applied for service for 1700 HP of ir-
rigation pumping at your proposed river pumping station near Thousand
Springs, plus a presently undetermined amount of horsepower for pres-
surizing pumps and pivots, It is our understanding that you desire this
service for the 1978 pumping season,

As you may be aware, a formal complaint has been filed against
the Company by Matthew Mullaney and John Peavey, together with other
irrigators and persons, which requests that the Public Utilities Com-
mission of Idaho take action to compel the Company to prevent upstream
depletion of the Snake River for irrigation purposes in order to avoid
erosion of the Company's water supply for hydrogeneration purposes.
The Commission apparently is of the opinion that this erosion causes
the acquisition of more expensive thermal power generated by Idaho Power
Company at its steam plant or purchased from other utilities. The Com-
mission has determined that it will hear this complaint at a future date.

Until the apparent conflict between the diversion of water for
agricultural purposes and the use of existing water supplies for hydro-
electric purposes is resolved by either the Idahce Public Utilities Com-
mission or the courts, the Company feels compelled to hold in abeyance
any applications for new irrigation pumping, which have the effect of
depleting existing water supplies for hydrogeneration on the Snake River.

Very tryly yours,

Division Manager
IDAHO POWER COMPANY

GLE/kd

cc: T A Spofford




October 25, 1977
1964 Filer Ave., East
Twin Falls, Id

C. Stephan Allred, Director

State of Idaho Dept. of Water Resources
373 West Franklin St.

Boise, Idahco

m

Dear Sir: Department o7 Vvater Resources

In answer to your letter of September 30, 1977, relating to
Water Permit No., 36-7085, I request an extension of time before
submitting proof of application of water to beneficial use.

My request is based on the following conditions.

Permit No. 36-7085 was subject to the prior filing of
Permit No, 36-712]1 issued to Norman Standahl and Geo. H. Lemmon.
The application of the water under this permit was challenged by
Willis Ritter in the Idaho Judicial Fifth District Court. A
judgment of this court held that Permit No. 36-7085 had been
applied in an illegal manner. The judgment was then appealed
to the Idaho Supreme Court and in July this court upheld the
judgment of the Fifth District Court., Under Idaho statute,
Standahl and Lemmon or their successors are allowed one year to
apply the waters under Permit No. 36-7085 after the termination
of the litigation, and as a consequence I could apply for an
additional five years, or July, 1982, however.

A letter from the Department of Water Resources dated
QOctober 26, 1976, signed by R. Keith Higginson, was mailed to
the law firm of Parry, Robertson, Daly & Larson, acting in my
behalf, allowing an amendment for a change of point of diversion,
under Permit No. 36-7085, from the Bickel Springs to the south
bank of the Snake River permitting me to use the non-consumptive
waters allowed under Standahl and Lemmon permit No, 36-7121 for
consumptive agricultural use to the extent of 20 c.f.s. I assume
that this date, Cctober 26, 1976, would be a date upen which the
five-year grace period for the filing of a beneficial use affi-
davit could be based, allowing me until October, 1981; to apply
the water.

On July 26, 1976, I applied to the Bureau of Land Manage-
ment for an easement to build a pumping plant on the south bank
of the Snake River. This parcel of land is in the same location
as one of the points of diversion allowed me in the above men-
tioned letter from the Dept. of Water Resocurces, and was requested
for purposes of savings in construction costs and for considerable
savings in electrical energy use. After an extended investigation
in the preparation of an environmental impact statement, the
Bureau has indicated that if certain steps are taken by me to
preserve a section of the Oregon Trail that traverses my deeded
ground, and if these steps are approved by Dr. Merle Wells of the




Page Two.

Idaho Historical Society and by the President'!s Advisory Council
on Historic Preservation (1522 K Street, N.W., Washington, D.C.),
the request for the easement for the pump station and a porticn
of my main line will be approved. 1 believe,after fifteen months
of much correspondence and intensive negotiation, this matter is
close to resolution. If this request is approved I would pregume
that this date would be eligible to be used for the beginning of
the grace period before filing a proof of beneficial use permit.

Recently a group of Idaho citizens have applied for a hearing
before the Idaho Public Utilities Commission for the purpose of
determining whether or not the Idaho Power Cec. was using all of
the water they were entitled to ocut of the Snake River for electrical
power generating purposes. As a consequence the Idaho Power Co.
has advised me that my application for electrical power to operate
a water pumping plant at one of the pdints of diversion will be
held in abeyance until this guestion is resolved. A date the Idaho
Power Co, will be able to deliver power to me is a matter of real
conjecture. Encloged is a copy of the letter from the Idaho Power
Co. to me. :

During the week of Oct.l7-24 the Idaho Power Co. filed a
District Court suit in Ada County, asking the court to determine
the rights of the various water users of the waters of the Snake
River from the Swan Falls Dam to Milner Dam. I am presuming the
Idahe Power Co. will hold my approved request for power in abeyance
until these matters are resolved.

Bob Fleenor suggested that it might be well for me to trace
this maze of circumstances as they apply particularly to my approved
applications, and thereby provide a record for future reference.

The only date presently practicable to use as a base for an
extension would be October 26, 1976, the day Keith Higginson approved
the new points of diversion which, if the department will allow me
the full grace period, would make my affidavit of proof of beneficial
use due October, 1981. I apply for this date, understanding that I
have the privilege because of litigation involving my water permits
to reguest additional extensions.

Yours very truly,

g falpel

Robert Brailsford
RB/mef
Enc.
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Sentember 30, 1977 CERTIFIED MAIL / Rt

Re: Permit No. 36-7N85

Robert Rraidsford
1722 Nora Drive South
Twin Falls, Idaho 83307

Jear Mr, Braflsford:

36-7085
One of the conditions of approval of your water Permit No. (see last

page of your approved permit) was that evidence of the extent of development be sub—
mitteq)as'ﬂfoo of‘&fylication of water to beneficial ugse to this office on or before

Jecenper 1, Enclogsed is an affidavit form which must be used to sub-
mit the required proof of beneficial use.

If you have not fully completed your project, and you have not previously received an
extension of time, you may request an extension of time provided the delay is for rea-
sonable cause as indicated in Section 42-204, Idaho Code, amended. If you have been
prevented from proceeding by a govermmental agency or by litigation, more than one
extension of time can be granted.

Either the beneficial use affidavit or a request for an extension of time must be re-
ceived by this Department on or before the above mentioned date, otherwise the permit
will lapse and be of no further force or effect.

gl el

C. STEPHEN ALLRED
Director

CSA:ifr

Enc: Proof affidavit

cc: John Rosholt, Parry, Robertson, Daly & Larson
P. 0. Box 525, Twin Falls, ID 83301
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Dece riber 2, 1976 CERTIFIED MAIL b
437

Re: Permit No, 36-T085 - Robert H. Brailsford

Mr, John A, Rosholt

Parry, Robertson,Daly & Larson
P, 0. Box 525

Twin Falls, Haho 83301

Dear Mr, Rosholt:

Enclosed herewith is a copy of the Application for Amendment for Permit No. 36-7085
wuoich has been approved in part.

Also enclosed is receipt No. 5915 in the amount of $10.00 covering the anendment ap-
plication filing fee.

Sincerely,

BOBBY D, FLEENOR
Chief, Water Rights

BDF:DR
Enc: Copy of amendment w/Order
Receipt #5915

be: IDWR - Southern Region
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PARRY, ROBERTSON, DALY & LARSON 0CT 29 1976
LAWYERS
R. P. PARRY THE IDAHO FIRST NATIONAL BANK BUILDING W
T.M. ROBERTSON P. 0. BOX 525 Dapornsat of Wy
JOHN H. DALY (18131908} TWIN FALLS, [DAHO 8330I TELEFHONE
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C. G, MCINTYRE
JOHW R. COLEMAN
CUR FILE NUMBER
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JOHN A. ROSHOLT

FRED D. DECKER
ROBERT C. PAINE

4. EVAN ROBERTSON October 28 , 1976

Mr. R. Keith Higginson, Director
Department of Water Resources
Statehouse

Boise, Idaho 82720

Re: Robert H. Brailsford, Permit No. 36-7085
Dear Kejth:

Thank you for your favorable consideration of the Application for
Amendment submitted concerning the above permit which allows the addition

of 3 points of diversion. Pursuant to your letter of Gctober 26th, my
client would contemplate the installation of a measuring device.

Because of my misinterpretation of the last paragraph of your
letter, and because of your absence, a few minutes ago I spoke with Bob
Fleenor and Sharon Gass concerning its meaning. If you are asking as to
whether or not we would appeal your action on the first application for
amendment by which you approved the additional points of diversion, then
obviously you can be assured that we have no intention of appealing that
decision and if you would require, I would advise my client to execute a
waiver of his right to appeal in that regard. You may treat this letter as
our commitment that we will not appeal your decision on the Application for
Amendment that you have approved.

We would ask you now to consider the Application for Amendment
which would change the place of use. As requested in our Tetter of transmittal
dated October 19, 1976, concerning the Application for Amendment involving
the proposed change of place of use, we would ask that you now consider
that application. I understand your letter of October 26, 1976, you would
propose to approve the change insofar as the 1,008 acres are concerned, but
would deny the inclusion of the 392 acres. I cannot project my client's
inclination to appeal if this is the order that you issue, but in any
event, the appeal would only be as to the portion involving the 392 acres
and presumably the order would remain valid and binding and in full force
and effect concerning the 1,008 acres. It would be my suggestion that a
formal order be prepared in this regard with separate findings of fact, or
the findings actually be included in the order so that if my client would

desire to appeal a portion of the order that is unfavorable to him, that we
could do so.



PARRY, ROBERTSON, DALY & LARSON

Mr. R. Keith Higginson
Page 2
October 28, 1976

If there are any questions or this proposed procedure is not
acceptable to you, please advise and I will do whatever is necessary to get
this application on the changed Tand 1ist in a form to be considered at
your early convenience.

Sincerely,

o a A 7474
36FN A. ROSHOLT
JAR:bg

cc: Bob Brailsford




October 206, 13976

Mr. Joan A. Rosholt

PARRY, ROSBEKTSON, DALY § LARSON
P.U. Box 525

Twin Falls, Iy 83301

RE: PERMIT NO. 36-7085
Jear John:

Tais acknowledges receipt of your letter of October 19,
197¢ with which you forwarded applications for amendment of
permit no. 36-70385. Before considering the applications for
amendment, [ wish also to acknowledge that we have accepted
and recorded the assignment of this permit from Brailsford
srothers to Robert H. Brailsford.

I am returning to you, approved, tne first application for
amendment by which Robert . Brailsford added three points of
diversion for the irrigation portion of the water proposed to
be irrigated under the application. Under this amendment, it is
our understanding that the waters sought to be appropriated will
be allowed to flow into the Snake River and be diverted on the
opposite bank at three new points. You should understand that
tnis approval is upon tne condition that Mr. Brailsford install
4 measuring device as necessary to show that the requisite amount
of B3ickel Springs water is delivered into the Snake River in
order to be allowed to puwmp an equal amount from the river on
tne opposite bank.

With regard to the second application for amendment, we
nave considered the possible effect of the amendment by adding
additional acres to the original permitted acreage. It is our
determination that approval of the full application as proposed
would constitute an enlargement in use of the original rignt.



Mr. Joinu A. Rosholt
Page &
Jctoper L0, 1370

Taerefore, I find that I can not approve that portion of the
amendment.

Since you asked that tihis matter ve considered in two parts,
anu sipce we recognize that there is a right of appeal from any
decision of the department, we will await written confirmation
from you of your intent to appeal or the appeal period has expired
before proceeding with the remaining portion of the requested
amendment. In the event that no appeal is filed, or that you
in writing indicate that you nave no iantention of appealing, we
then will proceed with the approval of the application to provide
for irrigation of the lands shown in red on the application form,

If you nave any questions concerning this matter, please
let me xnow.

Very truly yours,

R. KEITH AIGGINSON
Jirector

RE/siy
chaclosure

CC:  IDAR - sSoutnern Region
Rovert 1. sdrailsford
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J. EVAN ROBERTSON October 19, 1976 L‘ Feowns e L Mm ;QJJ‘

0LT - Rl

Mr. R. Keith Higginson, Director
Department of Water Resources
Statehouse

Boise, Idaho 83720

Beperiment cf Viater Resources

Re: Permit No. 36-7085 - Application For Amendment - Place of Use

Dear Mr. Higginson:

We are herewith enclosing our check for $10.00 and an original
Application for Amendment of Amended Permit No. 36-7085. Our purpose in the
application is to request a change in the place of use of the lands to be
irrigated. Amended Permit No. 36-7085 provided for the water to be applied
to 1,007.16 acres in Section 13 of Township 8 South, Range 13 East, Boise
Meridian, Twin Falls County, and in Sections 7 and 18 of Township 8 South,
Range 14 East, Boise Meridian, Twin Falls County. On the map shown under
paragraph 3 of the enclosed Application for Amendment, we have designated in
red our first preference for lands to be designated under the Application for
Amendment. The lands designated in red on the map approximate 1,007.16
acres. We have also designated additional lands in pencil. The lands both
in red and in pencil would be irrigated by Mr. Brailsford with the 20 c/f/s
designated for irrigation purposes under Amended Permit No. 36-7085 pursuant
to a recent feasability study which he has conducted. Since the applicant
proposes conversion from a gravity system to a closed system, no injury will
occur and no more water will be utilized than would be utilized if the applicant
proceeds to implement a gravity system for 1,007.16 acres.

We would ask that in your consideration of this amendment, to
consider it in two parts:

1. Consider allowing the inclusion of all lands designated on the
map (both in red and in pencil) as shown in paragraph 3 hereof as the place
of use for the 20 c/f/s of irrigation water permitted in Amended Permit No.
36-7085; or

2. If it is the position of the Department that they cannot
approve the use of the water on more than the 1,007.16 acres at this time, we
ask that the Application for Amendment be approved for the same number of
acres as shown in paragraph 3 of the application which are designated in red.




i
PARRY,

ROBERTSON, DALY & LARSON

Mr. R. Keith Higginson
Page 2
October 19, 1976

At all times since the filing of original application for permit
No. 36-7085, the permit holder has owned all of the lands designated as a
place of use.

We request your prompt consideration and approval of this Application
for Amendment.

Respectfu11y submitted,

YA fasure
A. ROSHOLT
Attorney for Robert H. Brailsford

JAR:bg
Enclosures




PARRY, ROBERTSON, DALY & LARSUN

LAWYERS
R. P. PARRY THE iDAHO FIRST NATIONAL BANK BUILDING
T. M. ROBERTSON P. 0. BOX 3523
JOHN H. DALY (1913 |196&) TWIN FALLS, IDAHO 83301 TELEPHONE
BERT LARSON 208) 733-3722
C. 3. McINTYRE
JOHN R. COLEMAN OUR FILE NUMBER
THOMAS G. NELSON
JOHN A. ROSHOLT
FRED D. DECKER
ROBERT C. PAINE
J. EVAN ROBERTSON October' '|9 . 1976

Mr. R. Keith Higginson, Director
Department of Water Resources
Statehouse

Boise, Idaho 83720

Re: Permit No. 36-7085
Dear Mr. Higginson:

We are herewith enclosing an original Application for Amendment of
Amended Permit No. 36-7085. OQur purpose in the application is to request
additional points of diversion which would be utilized by the permit holder
for the diversion of the 20 ¢/f/s designated for irrigation purposes. Since
the 20 cubic feet in question flows from the Bickel Springs into the river, we
would submit that no injury occurs by reason of the approval of the additional
points of diversion.

From looking at the map on this Application for Amendment, you will
note that we do not ask for a change in point of diversion for the 80 c¢/f/s
previously approved for fish propagation purposes.

Mr. Brailsford is the owner of Lot 2 and that portion of Lot 5 where
additional points of diversion are marked on the map. Mr. Brajlsford has made
an application for a right of way permit from the BLM to locate a pump site in
Lot 6.

Under separate cover, we are also submitting another Application for
Amendment to the same permit which pertains only to the lands intended for the
place of use. We would ask that this enclosed Application be considered first
and separately.

We request your prompt consideration and approval of the enclosed

Application for Amendment.
(Esgpectfu11y submitted,
& A’-/éahﬂﬁlédf

73
Jgﬁh A. ROSHOLT
Attorney for Robert H. Brailsford
JAR:bg
Enclosures

P.S. It is my information that Mr. Brailsford has previously sub-
mitted the $10.00 filing fee and we would ask that his check be applied to
this application.




October 15, 1976

Re: Permit No., 36-7085

Mr. John A, Rosholt

Parry, Robertson, Daly & Larson
P.0. Box 525
Twin Falls, ID 83301

Dear Mr. Rosholt:

We are herewith returning the application for amendment submitted in behalf of
Robert Brailsford in connection with the above referenced permit.

Please be advised that the amendment proposes an expansion of the right and,

therefore, could not be approved. We are enclosing a copy of the permit for your
review; please note that it was issued for the irrigation of 1,007.16 acres.

The application should also indicate the point(s) of diversion and place of use for
fish culture purposes. Please make the necessary corrections and resubmit the
application at your earliest convenience.

Mr. Brailsford previously paid the $10.00 filing fee, therefore your check is also
returned.

Sincerely,

D. DARLENE REICH

Water Rights Supervisor
DDR:mef

Enc: Amendment w/check No. 92-39
Copy of permit



QEGFIVER

PARRY, ROBERTSON, DALY & LARSON 0CT i4
LAWYERS
R. P. PARRY THE IDAHO FIRST NATIONAL BANK BUILDING .
T. M. ROBERTSON F.C.BOX 525 Depertment of Water Resouross
JOHN H. DALY U®i3- 10638 TWIN FALLS, IDAHO 8330I TELEPHONE
BERT LARSON 208) 733-3722
C. G. McINTYRE
JOMN R. COLEMAN
THOMAS 6. NELSON OUR FILE NUMBER
JOHN A ROSHOLT
FRED D. DECKER
ROBERT C. PAINE
J. EVAN ROBERTSON
October 13, 1976

Mr. R. Keith Higginson, Director
Department of Water Resources
Statehouse

Boise, Idaho 83720

Re: Permit No. 36-7085
Dear Mr. Higginson:

We are herewith enclosing our check for $10.00 and the original
Application for Amendment of Amended Permit No. 36-7085. OQur purpose in
the application is to request an additional point of diversion which would
be utilized by the permit holder for the diversion of the 20 c/f/s designated
for irrigation purposes. Since the 20 cubic feet in question flows from
the Bickel Springs into the river, we would submit that no injury occurs by
reason of the approval of the additional point of diversion.

In addition, the application includes a new map indicating the
lands intended for beneficial use of the 20 ¢/f/s for irrigation purposes.
The permit holder has recently had a feasibility study conducted which
indicates that the project is probably not feasible as a gravity system
irrigating the lands in Section 7 and 18 of Township 8 South, Range 14
East, Boise Meridian, or in Section 13 of Township 8 South, Range 13 East,
Boise Meridian, all in Twin Falls County, as represented in the original
application. We would request that the permit be amended to show the place
of beneficial use as shown on the map attached to the Application for
Amendment. The maps shows portions of the lands originally designated to
be utilized. A1l the Tands shown shaded in pencil on the map are deeded
and have been throughout the existence of Permit No. 36-7085. Those shaded
in red are under a request for withdrawal by BLM so as to be open for entry
by applicant. Since applicant proposes conversion from a gravity system to
a closed system, again no injury will incur and no more water will be
utilized than would be utilized if the applicant proceeds to implement a
gravity system for the lands previously indicated,

We request your prompt consideration and approval of the Applica-
tion for Amendment.

(/Eg%pectfu]]y ubmitted,
L{f{d {i C?—-
N A. ROSHOLT
Attorney for Robert H. Brailsford

JAR:bg
Enclosures




Phone 734-3300

CFFICE OF
Twin Palls County r%ssessor
P. Q. Box 265 Twin Falls, Idaho 83301

October 12, 1976

These are parcel that Robert H. Brailsford & Brailsfor Brothers, Inc

Robert H, Brailsford _ Brailsford Brothers, Inc.
f»{ﬁqﬂfy e s 8 it 6
Sec 6 T8 R 14 Lots 11 & 10 (12796) Sec 18 T3 R 14 Wh [l Dh W,
Sec 1 T8R 13 Lot 10 (12753) lots 1, 2, 3 & 4 (12892)
Sec 1 T8 R 13 SW SW ; Ws SE SW;
SE SE SW (12754)

Sec 11 T 8 R 13 8% of Section (12764)

Sec 12 T 8 R 13 S% of Section (12765)

Sec 13 T 8 R 13 A1l of Section (12766)

Sec 14 T 3 R 13 N of Sec; SW;SEL  (12767)

Sec 7 T8 R 14 Lots 2; Ot 5,

Exc SE 9.75A & EXC Hwy; NE NW Exc

Hwy; Lot 3 Exc Hwy. (12797)

Sec 7T B8R 14 Lots 7 & 8: SE SW;

Wi SE (12799)

Sec 1 T 10 R 13 Sy (13374)

Sec 18 T9R 14 SE NW; E% Sw; SW SE  (13064)

Sec 19 T 9 R 14 NEY NWy (13079)
Sec 12 T9R 14 S .5A in Lot 2;
SE NW exc W 25' Rd. (13072)
Sec 1 T 10R 13 Sk Nw (13873)

Thank you,
Kay Williams
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Ol=21 gzx“ =1 APPAICATION AND PERMI1 TO USE RIGHT.AZ WAY ;‘ %
Ef S & P LaNGAL 2.445 AND 24015 <AGRAFH SLmIES AKD LV STRICT No, 1”,{’ {,S ‘;
P 1 tauuan 1= 12 450 arp 1-12-€00 seriES. ey or ¥

PErRMIT PG,

THE UNDERSIGNED REQUESTS PERMISSION TO CONSTRUCT THE FOLLOWING lTLh(S) IN STATE HiGHWAY KIGHT GF WAT:

O aPProOACH .
CUAMT|ITY WILTH TYPE = RESIDENCE, BUSINESS, FIELD, ETL. TYFE OF BUSINESS
(0 UHDERGROUND UTILITY DISTALCE FROM:
CLNTCR LINE
36-inch Water Line 42-inch Casing

RIGHT OF WAY LINE
KIND = GAS LINE, TELEPHONE LINE, WATER LINE, ETC. .

BURIED FIPE OR CABLE:

{T] OVERHEAD UTILIiTY DLPTH 3-foot min,
. 36~inch
KIND ~ POWER LENE, TELEPHONE LINE, LTC, PUTENT AL OR PRESSURE 130 ESi

b POLE NE :
[J oTHER:* expLAIN LE L

POTENT I AL

VERTICAL CLEARANCE

A KETCH b PROPOLED WORK MUST BE ATTACHED.

“LCIAL PROVISIONS:
Casing to extend 5 feet beyond toe of slope

679 +90 F-2361(12)
LSTATIOUN TU STAT) N P ddECT NuMiEy
Us 30 165.83 ' Twin Falls
HILGHWAY ROUUTE NO. MILEPOST TQ MILEPOST CUUNTY

S miles south of Hagerman

DiSTANCE AND DIRECTION FROM NLANEST CITY, TOWN OR VILLAGE

] CERTIFY THAT | AM THE OWNER OR AUTHORIZED REPRESENTATIVL OF THE PRUFOSED FACILITY OR PRUPERTY TO BE SERVER AN
B TO DU THE WORK REQUESTED HEREON IN ACCORDANCE WiITH THE GENERAL PROVISIONS PRINTLD ON THE REVERSE SIDE AND
THL jpaHU DEPARTMENT OF HIGHWAYS STANDARD APPRCGACH POLICY OR UTtLITY ACCOMMUDATION POLJICY, WHICHEVER |5 APPLICAULL .

_ Sept. 7, 1976
UATE P » 197 Robert H. Brailsford

_AjCANT - PLEA%OR PRINT
e
— T

SEuNATURE AUTHOR | LED REp

Féwﬂjﬁihl 1748 Dora Drive South, Twin Falls

APPLICANT!S POST OFFICL AVDRESS

SUBJE S AND PROVIS|ICNS SHOWN OK THIS FOiM OR ATTACHMENTS, PERM{ISSION [S HEREBY GRANTLUL

K TER"J, |
"SE 164

T THE ABGYL MED APPL]CANT TO PERFORM THE WORK DESCRIBED ABOVE.

Department of Water Resources STATE HIGHWAY ENGINEER

bATE : ‘ CoBY
] DISTRICT
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* 1, Boring  what will be the method of installation? (Boring, Jacking, etec.)

2. B_Mi“hat will be the minimum cover over the ucilicy?

3. __¥,_e_§__._._ Will freezing conditions affect this facility? -
4, No Is any future highway construction being planned for this areu at this time?
5, _No During installation, will normal traffic movements be interrupted?
6. Yes Have adequate provisions been made for f{lagging, slowing, or detouring,
N etc, of traffic? Attach traffic concrol plan.
O
7. Will this facility interfere with normal maintenance operations, cleaning
ditches, backslopes, drainoge or irrigation facilities, etc?
8. Yes Dees the proposed utility and installation conform to Department policies?
See Administrative Directive
9. N/A What will be the minimum vertical clearance?
10. N/A What will be the distance from the highway shoulder to the nearest support
or anchor? -
11. N/A What will be the maximum span length?
12, N/A If in urban area has City Officials' approval been obtained?
iF Any of the Above s Aol Apelicable, Indicale NV A
fFor Other Encroachments-Attach Additional Sheers to Describe (f Necessary
el : District Representative’s 9 / »
(r€s) (80} Recommendation for Approval SIGNATURE
{ } Forward to Boise Office o District Engineer
DISTRICT STAFF REVIEW *% BOISE STAFF REVIEW
Revi ) T Recommended . Revi ! Recommended
To be reviewed by: v ev!eAwer s — - To be reviewed by : v evn.e_wers
Initiats i Yes * No initials Yes ¥ No.
Traftic Engineer Planning & Traffic
Maintenance Engr. ! Survey & Plans
Design Engineer IT Maintenance
Construction Right of Way §
Right of Way Construction
— e 4. bttt oSO AN U

¥ Explain reason for recemmendation .

% Only required for soecial situations and when a revision to access control is proposed




DH 21 7 70

. . - ““-1‘._
Tiome. Lbaney r\ . ! K‘ ot i

L torm Zitt :”‘[\3 .":;‘
REPGKRT ON APPLICAT.GK Fown PRice T vo J5E HICHUT OF WAY
| LOCATION ©oF 08 - Dusiriet NO————
Application No. -
_F-2361Q12) 679*90 . 65,83 _ .. .
" Project No. Eis h n : Mitepost
T Other Descriprion; Sectica, Tosashep, Fung. if Saation i ot svailabies 7 T Bare
TYPE  OF ACCESS CONTROL
Fali__ _ ____ Portial e Sl-nncx;:rd Approach Folicy. . e
APPROACH ‘
1. .. _____If the approach is located witnin the limits of a city, 1own or viildge, bas approval been
granted by the city, fown or village? ‘
2. . _ \What is the approach angle (in degree) as shown on aitached sketch ?
: s : ) '
3. _. ._____ At this iotation, what is the sight distance ?  Posied speed? ——
4, ... _____ Will the approach adversely affect the operation of ihe nighway?
If yes,explain: ' e et i
5. . . — _._ s any future highway construction peing planaed for this area at this time ?
6. .. _ __ What is the estimated daily volume of i{raitic that wili use this approach ?

How mony of these are trucks ?__ _

7 . Have you checked to see that the proposed approach ccnforms to our "Approach Policy” ?
8. . ____Inthe event of adjoining approaches in an urban oreo.‘ is the rniﬁimum aistance of 10 teet
' ‘provided between approaches for pedesfrion protection. ? |

9. _. .. __ Inthe event of adjoining approaches, can the space between approaches be divided into
odequate pa'rking Spaceé gpproximately 20-23 feetf long ?

10, __ Is a distance of 5 feet or more provided petween the approach and the adjoining
property line ? '

11._..,'_ In the event the proposed approacn is located near an infersection, will the approach
avoid encroachment on the corner radius ?

12. . ___ __If the proposed approach is within 200 {feet of an intersection, what is the distance
from the centerline of the approach to the centerline ot the intersection, measured
along the highway shoulder ?

13.__ ._ _If the approach grade is steeper than 5%, is o flat stopping zone provided at the
highway shoulder ?

4. __Ifa drainage pipe is needed, what kind of pipe will be required ?

Size : ; Lemgth___

15 Will the approach drain away from the iraveled-way ?

I dny of the Above is ol Aoplicaule, it rf:—[ N 4
for Addilional Remarks Affach a Sopurate Sheet it ”Jé’[r—.’.’;s.)fy ’

CONTINUED ON REVERSE. SiDE
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L. 1t required by the departments Di-triel Engineer, theecBermittee sholl 2ive ot Jeast hours advance
potice prior to commencing initjiol work or any future work which wenld restrive the Uiew of tratlic,”

2. buring the progress of the work such barricades, lights und other traftic control devices shall be erecred:

aied maintained as may he necessary or as may be directed oy the protection ar the traveling public,
cades, lrgohts and other traffic contral devices shall LOHIQIN to the current Casue oF the Manual
contrel hovices tor Strects and llighways. St

Sald barri-
on Uniform Traffic

) 3. In accepting this permit, the Permittec, its. successors and assigns, agrees to hold the State cof ldabo
barwlens - from any and all tiability on account ol the erection, insta!latics, construcltion, waintensnce or vpera-
tion of the facilities located under this permit, ‘

4. Except as herein authorized, no excavation shall be made or obatacle placed within the right of way of
the Srate highway in such a manner as to interfore with the travel oves saad highway,

5. If the worl done under this permit in any manmer invelves the disturbance of the traveled surtace of the
road and/or traffic control devices, said items shall be restored to the satistaction of the Stare lighway Engineer
at the cuwplctlnﬁ of the authur1*cd work cither by the Peruiitee or +0 tie H:'hua} bepartment at the Pcrmlttcc'
capense,

|

e D the work Jdone under this permit interferes inoany way @ith the siraonoge of the State highway, the
IFermittee shall wholly and at his own cxpensce make soch provision os tae Staic Highway Engincer way dircet to
tabe cure of said drainage.

s ‘ .

T On completion ot said work herein contemplared st rabbisy oad Jdelrvis shal! b imscdiateldy removed and

the roadway and roadside shall be lett ncat and prescatable and ro the satisfaction oi the State Highway Engincer.

A. All of the work hercin contemplated shall be donc o contvrm Sth cicrent povernment and industry stan-
dards unsder the supcrv1510n and to the satisuction of the Stute H]LHh!‘ Legincer, and the cntire expense of said
\Up(l\l ion shall be borne by the Permittece.

9, fne State Highway Eagineer hereby rescerves the right to order the chiange of location or the removal of
any structureis) or fucility(ies) auihorized by this permit  siaid change or removal to be made at the sole expense
of the Permittee, or its successors and assipgns, unless such structureds) o facility(ies) have been located
pursuant to the Special Provisions of form pH-2111.

10, All such changes, reconstraction or reloceation by vhe Permittee sheil b dope o such manner as will
carse the least interference with any of the State's work, )

~tl. This permit or privilege granted under forw DH-2109 siall sot be deemed or held o be an exclusive owe
and shall pot prohibit the State from granting other pevmits or rEmchise rights ol Jike or other nature, o other
public or private wrilities, ner shall it prevent the Staze frow using any ol s reads, strects, or public plagces,
or arfect its pright to full supervision and centrol over ali or any part of them, none of which is hereln urreidered.

12, The state ilighway Enginecr may revekc, annul, chimge, amend, amplify, or terminate this perait or any
of the vonditions herein cnumcrated if Permitvee falls to comply with any or all of . its provisions, roguirements
or regilations as herein set forth or through willful or unrcasonubic meglect, fails to heed or comply with notices
given, or if the utility hercin granted is not installed or operated ind maintained in conturmity herewith.

13. The Permittee shall maintain at his or their sole expense the stracture or ebject for which this permit
is pranted in a comdition satisfactory to the State Highway Eagineer.

14. Nelther the scceptance of this permit nor anything hervin contiined shall be construed as g waiver hy
the Poemittee of any vights given it by the Constitution or laws of the State of ldaho or of the thited States,

15,  Adeguaty drawings or sketches shall be included showing the existing aiwd/or proposcd Jocution of the
tuctlity with respect to the existiag and/or plapned location of the higiway ipprovement, the traveled way, the
rights of way lines, and where applicable, the control of access lines aad approved access points.

16, It trench or pavement settlement should occnr within one yvar tfrom the Jdate of installist.on, repairs
shall be wade by the Permittee as directed by the State Highway bngincer and at ao cost to the Higinay Department.

17.  No work shall be started until an authorized r(prcHLnLdTlvv of the bepartment of llighways” has given
notice tu “he Peraittee to procecd,

13. A bond in the amount of 3 _is reguired ror the protection of the State as scet turth in the
toems ot the boad. :

L. Mhis permit hall be void unless the work herein contemplazod =hali have been completed

TR June 11 1977.-

date




ROBERT BRAILSFORD RANCHES .
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I'iling l'ee: $10.00

Receipt 1 ég _), e
. L= PR I
il Bl STATE OF IDAHO

DEPARTMENT OF WATER RESOURCES

APPLICATION FOR AMENDMENT  Department of isaier Resources

Permit No. 36-7085

Comes now Robert H. Brailsford of (address)

1748 Dora Drive South, Twin Falls, ID 83301 , and represents to the Director of

the Idaho Department of Water Resources:
That he is the owner and holder of Permit to Appropriate the Public Waters of the State

of Idaho No. 36-7085 , and requests that the permit and permit map be changed as

follows: CHANGE IN POINT OF DIVERSION FOR IRRIGATION PORTION OF PERMIT ONLY

1. Point of diversion: i Lot6 I Sec. 7 Twp. 88

Rge. 14 E |, B.M., County of Twin Falls . Other points of diversion:

(Water will be diverted at this point from the Snake River; the same amount of water to be

released from Bickel Spring into the Spake River)

Paints of diversion for fish culture to remain the same,
2. Period and nature of use: (irrigation, domestic, stockwatering, industrial, ete.)

NO CHANGE
Amount Tor  purposes from to (both dates inclusive)
Amount for purposes from to (both dates inclusive)
Amount for purposes from o (both dates inclusive)
Amount for purposes from to (both dates inclusive)

(cfs or acre feet per annum)

3. Place of use or land to be irrigated: NO CHANGE

NE Y, NW '/, SW'/, SE '/,

TWP | RANGE | SEC
NE Y% INW % Jsw % [SE Y [NE Yo Nw Yufsw Y JsE vaINE 4 INw % Tow L JSE Y INE Y INw v Jsw b, [sE %

TOTALS

Total number of acres to be irrigated



Complete the following map by showing land and point of diversion as proposed by this

Show 40-acre subdivigions, townships, ranges and dilches.

amendment .
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, and that such change will be made at permit

That no one will be injured by such change

holders own risk,

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

,» Director of the Department of Water Resources

Lpeyar U v

hereby __—>

/b —Ro—"7éb.

, 19

Director

day of

Witness my hand this




September 8, 1976

Director T
Dept. of Water Resources
Boise, ID 83720

Re: Permit 36~-7085

I hereby request permission to assign permit 36-7085 to Robert H. Brailsford.
This assignment will merely change the name and in no way will decrease my

personal liability for the development of this project.

Attached is a division agreement of the property of Brailsford Bros., Inc. and also

a proposed assignment of this permit.

N A Bl

Robert H, Brailsford
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AGRELMENT™T

E N Deparizer of 4. ¢ dosturces

THIS AGREEMENT, Made and entered into this [/ 3 day
of April, 1976, by and between ROBERT H. BRAILSFORD,.hercin~
aftor called "BRAILSFORD", and FREDERICK G. BRAILSFORD, as
Personal Representative of the Estates of Frederick M.
Brailsford, deceased, and Bernadette Brailsford, deceased,
hereinafter called "ESTATES",

WHEREAS, the parties hereto are the partners of a
partnership known as Brailsford Brothers, hereinafter
called "PARTNERSHIP", which partnership owns all of the
issued and outstanding stock of Brailsford Bros., Inc.,
an Idaho corporation, and Brailsford Farms, Inc., an
Idaho corporation, hereinafter called "CORPORATIONS", and

WiIEREAS, the parties hereto have entered into an
agreement providing that within five days of the execution
of said agreement, Brailsiord and Estates shall cause to
ba held a stockholders and directors meeting of Corporations
and at said meeting adopt a plan of dissolution to dissolve

said Corporations under the provisions of Scction 333 of

the Internal Revenus Code, which plan of dissolution shall

provide that all assets of Corporations subject to all
liabilities of Corporations shall be distributed to
Partaership,

WITNESSETH:

IT 1S AGREED BY AND BETWEEN THE PARTIES HERETO AS FOLLOWS:

H
1. That following said distribution of the assets

ol Corpo:cotions, Partnership shall pay all expensos of the
present raceivership (excluding legal fees incurred by
cach party) and all cexpenses of disollution of Corporations
and Partnership ana Partnership shall then be dissolved

and its assets distributed to the partners, as follows:

{a) Upon dissolution, kobert li. Brailsford shall

AGREEMENT - 1.




srcceive three ranches or farms known as 1000 Springs, laucerne
and Castleford and the personal property listed on Schedule A,

(b) Estates shall rcceive all other assets of
partnership, subject to all remaining indebtedness of partner-
ship other than tax liability. All tax liability attributed
to dissolved Corporations shall be borne one-half by
Brailsford and one-half by Estates, unless otherwise agreed
by the parties.

2. The value of all land and personal property
rrceived by each partner shall be that as set forth in
appraisals of said assets by Elbert G. Davis.

3. PFollowing said distribution of assets and using
the values as set forth above, the capital accounts of the
partners shall be adjusted. If one partner receives in
distribution less in net value of assets, the other partner
shall pay him in cash one-half of the difference in net
value received on or before fifteen (15) days from date of
this agreement. The amount of such difference shall be
established by Elbert G. Davis.

4. Included in the assets being received by
Estates are certain grazing rights known as Saylor Creek
Rights, Devil Creek Rights and Wendell Allotment. Estates
agree that if they desire to sell said rights independent of
any other property (real or personal) which Estates own,
tnat Brailsford shall have the right to purchase the same
on the same terms, conditions and at the same price as
Estates propose to sell to any third person, partnership,
corporation or other entity. This first riglh: of refusal
granted Brailsford must be exercised by him within ten {(10)
days from the date the option is conveyed to him. Estates
further agree that if said rights are to be sold in ccnijunction
with the sale of other land which Estates are to receive

under the terms of this division. then such first right of

AGREEMENT - 2.




roefusal shall extend to Brailsford in connection with the
property proposed to be sold which includes said above-mentioned
rjghts.

It is agreed in elither case that should Brailsford
elect not to exercise said option, then Estates are free to
s©1ll the property proposed to be sold to any other person or
entity on the same tcrms and conditions and at the same price
offered to Brailsford but may not sell to another at a lesser
price or more favorable terms without first giving Brailsford
the first right of refusal.

Nothing herein shall be construed to limit Estates'
right to sell any of the property which they receive under
this division free of any rights of Brailsford so long as
the property sold does not encompass the grazing rights
referred to above nor does this agreement restrict Estates’
rights to make land exchanges which may or may not include
grazing rights, nor does this agreement restrict the right
of the beneficiaries of Estates to make exchanges between
thenselves.

It is agreed Brailsford shall have ten (10) days from
recelipt of written notice of an option prqvided for herein
within which to accept it, and if within said ten (10}
day period no written notice of acceptance of option is received
b Estates, it shall be conclusively presumcd that it has
oo raejected.

It is further agreed that the first right of refusal
graunted Brailsford herein shall not continue beyond five (5)
vears from date of this'agrcemont and in any cvent shall
terminate upon his death.

5. This Agrcement shall be binding upon the
parties hereto, their heirs, representatives, distributees
and successors.

IN WITNESS WHERENF, the parties hereto have executed

AGREEMENT - 3.




this Agrcement the day and year

AGREEMENT - 4.

first above written.

"BRAILSFORD"

Dot ¢ A

Frederick G. BYallsforfl, as Personal
Representative of the Estates of
Frederick M. Brailsford, deceased,
and Bernadette Brailsford, deceased.

"ESTATES"




FOR VALUE RECEIVED, BRAILSFORD BROTHERS, a partmership,

herein called "Grantor", does hereby grant and convey to

ROBERT H. BRAILSFORD, an unmarried man, herein called "Grantee",

all of the following described real properties located in Twin

Falls County, Idaho, to-wit:

1000 SPRINGS FARM AND PASTURE

Township 8 South, Range 13 East, Boise Meridian, Twin Falls County

Section 1:

Section 11:

Section 12:
Section 13:
Section 14:

SW4SWY, W4SE%SW4, SEXSE%SWY, Lot 10
S%

Sk

a1l

N4, ENSWY, SEX

Townsaip 8 South, Range 14 East, Boise Meridian, Twin Falls County

Section 6:
Section 7:

Lots 10 ana 11

NE%NWY%, Lots 2, 3, 5, 7, and B, SE%SW¥%, WxSEY,
EXCEPT those portions of the above described
property which have been deeded to the State
of Idaho for Highway Right-of-Way. ALSO
EXCEPT: All of that portion of Lot 5 of
Section 7, Township 8 South, Range 14, East
of the Boise Meridian, lying anywise South
and West of Snake River as it traverses said
Lot 5 and lying anywise North or East of U. S.
Highway No. 30 as it traverses said Lot 5 and
lying anywise South or East of the two follow
ing described parcels of land in said Lot 5:

Parcel I: Commencing at the Southeast corner of
Section 7, Township 8, South, Range 14 EBM, Twin
Falls County, Idaho, and proceed North along the
east section line of Section 7, Township 8
South, Range 14 EBM, a distance of 2481.6

feet to the meander corner of the West Slde

of the Snake River:

Thence North 65° 12' West a distance of
414.2 feet tgo a point;

Thence North 39° 06' West a distance of
695.4 feet to a point;

Thence North 50° 54' East a distance of 200.0
feet to the real point of beginning;

Thence South 39° 06' East a distance of 9.0
feet to a point;

Thence North 54° 22' East a distance of 214.6
feet to a point; '

Thence North 31° 00' West a distance of 15.4
feet to a meander corner west side of the
Snake River;

Thence North 32°30' West a distance of 279.1
feet to a point on meander line;

Thence South 50° 27' West a distance of 476.7
feet to a point;

Thence South 50° 42' East a distance of 68.0
feet to a point;

Thence North 50° 54' East 214.9 feet to a point;

Thence South 39° 06' East 200.0 feet to real
point of beginning.



Parcel II: AND, THAT PORTION OF LOT 5 in

Section 7, Township 8 South, Range 14 EBM,

Twin Falls County, Idaho, described as

follows:

Beginning at a point on the North rlght—of—way

boundary of U.S. Highway 30, from which the

meander corner of Sections 7 and 8, Township 8

South, Range 14 EBM, bears South 50° 02' East

974 feet distant; _

Thence North 50° 36' East 200 feet;

Thence North 399 24' West 200 feet; =

Thence South 50° 36' West 200 feet to the
highway right-of-way;

Thence South 39° 24' east 200 feet along the
highway right-of-way to the place of
beginning, all in Twin Falls County, Idaho.

LUCERNE FARM

Township 9 South, Range 14 East, Boise Meridian, Twin Falls County

Section 18: SE%NwWX%, EXSW%, SWXSEX% .
Section 19: NE4XNWY, the south 16' of Lot 2, SEXNWk
except the westerly 16 feet thereof.

CASTLEFORD FARM

Township 10 South, Range 13 East, Boise Meridian, Twin Falls County

Section 1: SWk%, Sk Nwk

Subject to taxes and assessments for 1976 and subsequent years .

Together with all appurtenances.
- IN WITNESS WHEREOF, These presents have been executed by

the partners of the Grantor.

BRAILSFORD BROTHERS,

LA S

ner
’

Frederick G. Brailsf%%
Executor and Personal Repre-
sentative under the Wills of
Bernadette Brailsford, deceased,
and Frederick M. Brailsford
deceased. -

3




- County of Twin Palls

STATE OF IDAHO )
) 8s.
)

on this 4th day of May, 1976, before me, a Notary Public ..

1 -

in and for said State, personally appeared ROBERT H. BRAILSFORD
and FREDERICK G. BRAILSFORD, as Executor and Personal Rebrééeﬁ-
tative under the Wills of Bernadette Brailsford, deceased, and.
Frederick M. Brailsford, deceased, known to me to be the
partners in BRAILSFORD BROTHERS, a partnership, and the
partners who subscribed said partnérahip name to the foregoing
instrument, and acknowledged to me that they executed the same
in said partnership name. )

IN WITNESS WHEREOF, I have hereunto 'set my hand and affixed

my official seal the day and year in this certificate first

above written.

otary P c or-Stat of Idaho
Residing at Twin Fallsy/Idaho.

C. G. McIHTYRE
NOTARY FUTLIC - STATE OF DOAHO
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Lortheast Quarter of the Northwest Quarter (NEiNWi) of Section 7, Township 8 South, Range:¢=:;

-

T .

Indtrument No 345060
DEFILITICK AI‘D LILITATION OF Tbx{ RIGHT
WHEKEAS, by deed dated hovember 19, 1927, and recorded December 2, 1827

in Book 6 of Déeds, pege 590, records of Gooding County, Ideho fower Company 1s the

cowner of cortain landsa in Goodling County upon which rise certain waters and'SPrings, o%" }
z 1

Including those “nown es Blckel Springs, which agld deed contains the exception of ;
"311 waters heretofore lawfully appropristed and used by Dwight E Stacy end his prede- if ﬁ'

= meos
= - L

f LDB

| ceazsors in interest on 1ands across Srnake River for irrigetion and domﬁatic uaea, said lands'

l
rcferred to being in Twin Falls County, State of Idaho; end ;

R

VHREREAS sald water right hes never been defined.or limigoé of record;

LOW THLREFOKE IT 15 STII ULATLD: -

1, Thet the point of diversion of sald matora‘is‘in Lof 8, of Section:
6, Township 8 South, Renge 14 East, bolse keridlan, st the intake of a ditch aod pipe

lire, approximately located North 11° 27' kest 344,7 feet fFOm meander corner on or near

- T0EBS

the north bank of Snake River, in Gooding County; that the land upon which said waters

ere and have been used are located acrosa Snake Riwer, and comprise what is known as

u.
o

the Stacy Hench, consisting of Lots 10 and 11 of Seotion 6, and Lots 2,3 and 5 and ths

. 4
S Y e T IR "o T PR ey el ey R RL BTG S e,

14 Epgst, and Lot 10 of Section 1, Townshlp 8 South, Rangi 13 Lkast, Bolse Meridian, in
Twin Falls County, Idaho; that sadd water 1s conyeyed from the polnt of diverslon by EED

rreang of & pipe line and ditches to end scross Snake River to the lands upon which the

cere gre uged,
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by ihe, said bhight & Stecy and uls preaecessors, ena tae rigal LU LLE USE U. Spal Woubito,

]
1

.’Lr.clud.err 8ll rights as the successor urder that certain water rnotlce by Marenda A Herron,

dated Lecember 10, 1901, end recorded in Book A of Vater Rights, page 412, Records of
Gooding County, sre hereby deflirned as and limited to ten and one-half cublec feet per

second (10.5 cfs} of sald waters, at the sald point of diversion and inteke, for

irrigation and domestlc use on the lands eforessid.

IN #ITkESS WEBLELOF, the parties hereto, for themselves and their succeasors:

end sssigns, have executed this stipulation defining and limitlng sald water right, this

213t day of October, 1944,

Viitness: ' Dwight E Stacy
: Dvight b Stacy

S T Eamilton. : Stennece Stecy

sttorney for Stecys Stennece Stecy
Husband and Wwifd

LiihG FOWER COMFANY

By C J Strike
C J Strlke, Fresldent
STATE OF IL&HO, . )
' ' ) ss.

CSunlY OF Twin Falla )

On this 21st day of October, In the yeaf A D 1lv44, before me, the under-

signed, a Notery Public in snd for said Steste, personally apreared DWIGHT B STACGY end
SielkivClE STACY, husbané snd wife, known to me to be the persons whose names are sub-

scribed to the within instrument end scknowledged to me that they executed the same,
I WITNESS WHEREOF, I have hereunto set my hand and affixed my official

2}, the ¢ay and year in thils certificate f£irst above written.

57 damiltoni otgry rublic} : S T Hamilton
Stete of Idah ' Notary Fublic.

(NOTARIAL‘QLAL) + Residing at Twin Falls, Idsho,
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November 27, 1974

Re: Permit No. 36~7085

Brailsford Bros., Inec.

Attn: Pobert H. bBrailsford, Pres.
Route #4

Buhl, ID 33318

Dear Mr. Brailsford:

Enclosed 1s a copy of the approved application for extension of time submitted in
connection with the above referenced permit.

The time within which to submit proof of beneficial use has been extended to Decemher
1, 1977.

Sincerely,

D. Darlene Reich
Water Rights Supervisar

DDR:JG
Enclosure



November 14, 1974

Re: Permit No. 36-7085

Erailsford Bros., Inc,

Attn: Robert H. Brailsford, Pres,
Routé {4

Huhl, ID 83316

Dear Mr. Brailsford:

We are In receipt of your letter dated November 10, 1974, in which you request an
extension of time for the above referenced permit.

However, in order for this request to be processed, additional information 1is needed.
The #nclosed application for extension of time form will give us this necessary infor-
mation.

Please complete this applicatfion and return it to our office on or before the date set
for proof, December 1, 1974, If you have any questions, please contact us.

Sincerely,

D. Darlene Reich
Water Rights Supervisor

DDR:JG
Enclosure

* oy
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Nov 19 1974
QWWMuuwwu,Mumm.

November 1C,1974

ldako Water Resources Board
State House
Bolge, Idaho

Dear Sirs:

On behalf of Brallsford Broe. Inc. I request an
extension of time on water Permit # 36=TOES,

Acuaculture Industries has a pricor fillng under
Permit #36-7072 on the same waters that Permit
"#36-7CE% was lssued on, Aguaculture Industries
was granted an extension on their permit #36-7072
to December 10, 1975.

Iliereby reguest an extension cn Brailsford Bros.
FPermit # 36-7CES for five (5) years from Dec., 1C,1975
to Dee¢. 10, 1980 or for the legal time extenson time
1imit whiechever is applicable iIn this circumstance,

Very truly yours,

President
Brailsford Bros Inc
3,R,#4, Buhl, Idaho E2316
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September 30, 1974 CERTIFIED MAIL

%9

e

Re: Permit No. 36-7085

Robert H. Brailsford, Pres.
Brallsford Brothers
Buhl, ID 83316

Dear Mr. Brailsford:

One of the conditions of approval of your water Permit No. 36-7085 (see last
page of your approved permit) was that evidence of the extent of development be sub-
mitted as proof of application of water to beneficial use to this office on or before
Decermber 1, 1974 . Enclosed is an affidavit form which must be used to sub-
mit the required proof of beneficial use.

If you have not fully completed your project, and you have not previously received an
extension of time, you may request an extension of time provided the delay is for rea-
sonable cause as indicated in Section 42-204, Idaho Code, amended. If you have been
prevented from proceeding by a govermmental agency or by litigation, more than one
extension of time can be granted.

Either the beneficial use affidavit or a request for an extension of time must be re-

ceived by this Department on or before the above mentioned date, otherwise the permit
will lapse and be of no further force or effect.

72 Vo.om, xéék&J¢4¢ﬁf———__-

R. KEITH HIGGINSON
Director

BKH: jg
Enc: Proof affidavit

o
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JOHN C. TUCKER
OFFICIAL COUNT REFORTER
TWIN FALLS, IDAHO 83301

10
11

12

13

14

16
17
18
19
20

21

24

26
27
28
29

30

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

IN THE MATTER OF THE APPLICATION )
FOR PERMIT NO. 36-7072, NORMAN )
STANDAL AND GEORGE LEMMON, AN ) CASE NO. 24011
APPLICATION FOR PERMIT NO./36
ROBERT:-BHRILGSFORD, BRESIDENT OF ) MEMORANDUM OPINION
BRAILSFORD BROTHERS, INC., AN }

)

)

IDAHCG CORPORATION.

The above-~-entitled matter is before me for decision
under the provisions of Section 67-5215, Idaho Code, providing
for judicial review of administrative orders. I have been
furnished with a copy of pleadings, affidavits, various
letters and other written documents filed with the Department
of Water Administration of the State of Idaho and the briefs
of counsel submitted to that Department in its "permit files
Nos. 36-7085 and 36-7072." By stipulation of counsel and the
appropriate statutes, I am given authority to conduct a
judicial review of the above-entitled matter based upon the
record set out above.

Section 67-5215(g), Idaho Code, provides some guide
lines for this judicial review, namely, "the Court shall not
substitute its judgment for that of the agency as to the weigh
of the evidence on guesations of fact." And unless the rights
of Brailsford Brothers, Inc., have been prejudiced because the

Department's Findings of Fact, Conclusions of Law, and Order

L5TPOES
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T
1 | are "in violation of Constitutional or statutory provisions"
! 2 i or "Affected by other error of law" or "clearly erronecus in
3 3 E view of * * * * the whole record,” I am required to affirm
\ 4 the Department’s decision.
% 5] Assignment of Error No. 1 is directed to Finding of
; 6 Fact No. VI1I which -appellant states is not based upon facts
% 7 in the record. However, this particular Finding of Fact is
f 8 almost a verbatim transcript of Paragraph 7 of the affidavits
% 9 of Norman S. Standal and George Lemmon dated June 23, 1970,
i , 10 and June 16, 1970. The agency apparently gave enough weight
é f 11 | to this portion of the affidavits to transform it into a
i | 12 Finding of Fact. I do not believe I have authority to sub-
| | 13 stitute my judgment for that of the Department in this regard.
.é 14 Assignment of Error No. 2 complains of the failure of
| 15 Finding of fact No. IX to find that Standal's and Lemmon's
16 application for permit was made for speculative purposes. Sinc+
:? : o7 I have recently been "burned" because of my inability to
{: 18 distinguish a Finding of Fact from a Conclusion of Law (see
?g 19 Warner C. Mills v. James G. Helliday, Capital Reports, Vol.i8,
é _ 20 No. 6), I am somewhat hesitant to mention it, but I suspect
E 21 this particular Assignment of Error has reference to a Conclu-
;é ’ 22 sion of Law as distinguished from a Finding of Fact. In any
2% 23 event Finding of Fact IX does set forth that "applicants
3 24 (Standal and Lemmon)} did not own or have any right to use of
4
% 25 occupancy of the land where they intended to use the water" at
5; 26 the time.their application was filed. Since bothiparties /
; 27 | concede this, I do not see why either party should complain é
j. 28 about it now turning up as a Finding of Fact. }T
%{ 29 Assignments of Error Nos. 4 and 5 g6 to the heart ;g-
i‘ . 30 of Brailsford Brothers, Inc., complaint mentioned in the é
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JOHN C. TUCKER
QFFICIAL COURT AEPORTIR
TWIN FALLS IDAHO 83301
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foregoing paragraph, and that is Conclusion of Law No. 2 in
which the Department held that the failure of the applicants
for permit to have any interest in the real property on which
they intended to use the water applied for will not, in and of
itself, support the conclusion that the application for permit
was made for speculative purposes. I have no quarrel with the
Department's conclusion.

It seems to me that to hold otherwise would place a
much too narrow definition upon the phrase "speculative
purposes.” Whgthe;"thg“veqturguigwgpgpulat;ve depends almost
entirely upon the true intentions of the applicants. Those
intentions may be hidden away in the minds of the applicants,
but judges and juries frequently determine an individual's
intention by considering the person's acts, communications,

and myriads of surrounding circumstances. It seems to me that

ownership or lack of ownership of the land upon which the water

is to be used is just one of the many circumstances to be ?
considered in arriving at the applicants' intentions on the

road to the ultimate question of speculation. I believe the

facts and circumstances considered by the Department, including

the lack of interest in the land on which the water is to be
used at the time of filing, is sufficient to support the

conclusion that this is not a speculative venture so far as

Standal and Lemmon are concerned.
Assignment of Error No. 1 goes to the failure of the

3
Department to find that applicants will be unable to benefi- |

cially use the amount of water applie:! for «: fifteen acres i
i
of land. The proposed use of most o' the water applied for wag,

¢
i
i
E
{

until recent years, a us:que use -~ it 18 nonconsumotive use,

I do not believe the anount of water which can be beneficially

.l r
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JOHN C. TUCKER
QRFICIAL COURT REPORTER
TWIN FALLS, IDAHC 83301
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i 17
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used in the production of fish on 15 acres of ground can sat-
isfactorily be determined at this time except within very
broad limits, and I do not believe that the Department went
beyond these broad limits in its order. Upon proof of bene-
ficial use, the precise amount of water needed can be deter-
mined with some degree of precision and thereafter awarded.
Until that time, however, I do not think the Department is in
error in allowing 100 c/f/s.

I believe that what has already been said takes care
of Assignment of Error Nos. 6 and 7.

It seems tc me that application No. 36-7085 was made
in good faith and that the decision of the Department should
be and is affirmed.

Dated this 12th day of April, 1971,

District Judge

:36; t?{vng




January 6, 1971

Re: Permit No. gaélioag ™
o Permit No. 36-7072

1 hereby certify that this i3 a true and correct copy of the records of the Idaho

"'“ﬁepartment of Water Administration,

C. STEPHEN ALLRED
Deputy Director

LA
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January 6, 1971

Mr. H. A. Lancaster

£lerk of the District Court
"Pifch Judicial District
Twin Falls County

Box 126

“Twin Falls, Idaho 83301

Dear Mr. Lancaster:

Pursuant to Section 42-203, Idaho Code, the State Reclamation Engineer conducted
hearings and iasued a decision approving applications for Permit Wo. 36-7072 and
.36~7085 authorizing the diversion of water from Bickel Springs or Thousand Springs
in Gooding County, Idaho. The matters were consolidated for hearing purposes. The

.- decikbon to issue the permits was based upon briefs submitted to the department by
“the parties cancerned, pursuant to a stipulation that the matter be decided on the
material contained in those briefs and within the records of the department. On

. December 14, 1970, the department received a Praecipe for Transcript on Judicial Re-
view and notice of appeal from Mr. John A. Rosholt of the firm of Parry, Robertsen,
Daly & Larson. Pursuant to Section 42-203 and 67-5215, Idaho Code, and Mr. Rosholt's
request, we submit copies of the applications filed by the applicants, associated
.documents, pertimmsit correspondence, briefs and reply briefs as follows:

Permit File No, 36-7085 (Up to the tima of consolidation)

Amended application for permit in the name of Robert . Brailsford,
Presaident of Brailsford Brothers, Inc., an Idaho Corporationm,
dated November 12, 1970,

Order dated November 9, 1970 sipgned by R, Keith Higginson approving
Application for Permit No. 36-7085.

Affidavic of Publication No. 714, Gooding County.
Affidavit of Publication No. 14590, Twin Falls County.
Letter of January 30, 1970, Norman S. Standal and Ge&fié Léﬁé*ig‘

Application for Permit from Brailsford Brothers, Inc., received
Septenber 29, 1969,



Mr. H. A. Lancaster -2 - January 6, 1971

Bermit File

Affidavit of Publication No. 14363, Twin Falls County.

Affidavit of Publication No. 620, Gooding County.

Letter of October 28, 1969, Norman S. Standal and George H. Lemmon.
Letter of December 9, 1969 signed by John A. Rosholt, with exhibits,
Letter dated November 25, 1969 from John A. Roshelt.

Letter of November 28, 1969 from John A, Rosholt, with attachments.
Letter of November 12, 1969 from James E. Rruce.

Exhibit B - November 26, 1969. Brallsford Bros., Inc. Proposed
Irrigation and Fiaheries Project, Project Profile,

No. 36-7072 (Up to time of consolidation)

Letter dated October 28, 1970 from R. Keith Higginson.
Letter of November 5, 1970, John C, Hepworth.

Application for Permit in the name of Morman S. Standal and George
Lemmon, received July 17, 19469,

1000 Springs Trout Facilities Layout Plan - Lemmon-Standal-Sheet No.

Eickel Springs Trout Facilities Lavout Plan - Lemmon—-Standal.

3.

Order dated November 9, 1970, R, Keith Higginson, approving Application

for Permit No. 36-7072.
Affidavit of Publication No. 553, Gooding County.
Letter dated August 11, 1969 from Robert Brailsford.
Letter dated August 3, 1969, John R. LeMoyne,
Letter dated August 6, 1969, Snake River Ski Club,
Letter of September 26, 1969, C. Stephen Allred.
To Whom It May Concern, December 15, 1969.

Letter dated October 28, 1969, Norman §. Standal and George Lemmon,
with attachments.

Consolidated file (Identical for each case)

Notice of Conference, dated December 4, 1969, C. Stephen Allred.

Memo from C, Stephen Allred, dated December 24, 1969,
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Mr. il. A. Lancaster -3 - January 6, 1971

Roster of attendance sheet, December 16, 1965.
Pre-hearing Conference Order, dated April 27, 1970, R. Keith Higginson.
Hotice of Hearing, dated April 27, 1970, from C. Stephen Allred.

Stipulation Vacating Hearing Setting, dated May 13, 1970, John C.
Hepworth.

- Letter of June 16, 1970, enclosing Stipulation, Michael H, Felton.
Affidavit dated June 16, 1970, Norman S, Standal,
Affidavit dated June 23, 1970, Norman S. Standal.
Brief of applicants, Standal and Lemmon, July 16, 1970, John C. Hepworth.
‘$  Affidavit, July 13, 1970, Richard J. Gooby.
: Brief of Brailsford Brothers, Inc., July 20, 1970, John A. Rosholt.
Reply Brief of Standal and Lemmon, August 18, 1970, John C. Hepworth.

_ Application for Permit, Norman Standal and George H. Lemmon, receilved
o Pebruary 24, 1970,

= Affidavit, June 25, 1970, Dave Erickson.
Letter dated June 9, 1970, J. David Erickson (Exhibhit A).

Letter dated August 1R, 1970, John A. Rosholt, with atrachment (Reply
Brief of Brailsford Brothera, Inc.

Findings of Fact and Conclusions of Law, NHovember 9, 1970,
R. Xaith Higginson.

"If you have any gquestions, please feel free to contact me.

Very truly yours,

C. STEPHEN ALLRED
Deputy Director

enclosure
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IN T E DISTRIC'T COUR'T OF THE FIFTH JUDICIAL DISTRICT OF THE

STAT) OF IDAHO, IN AND FOR THE COUNTY OF 1/\'1/}\’ FALLS

T sm———

IN T MATTEN OF TIHE APPLICATION
FOR s Nre RO, 36-7072, RORMAN
STARNDAL ARD GEORGE LEMMON, AR
AVPIICATION FOR PERRILT RO,

) {
)
)
ROBLEIT BRAILSEORD, PRESIDERNT OF )
)
)

PETITION 1"01;{- -

JUDICIAL, REVIEW
BRAILSFORD BROTDER S, INC., AN - —
IDAIIO CORPORA'TION. |

Brailsford Bro crs, Inc., petitions aslf(;llo“rs:
1.

Foyx ;]ll!”jf"i.‘xl Review of the aboye -enfitled matter ‘pu:'r‘:.ua.nt' to {.h_'(;.: o
provisions of the ]d;r.‘!lm Ad.ninistrative Procedures Act, and specifically Idaho
Code Scetion 67-5215, |

11.

Yor Judicial Resiew of the Findings of Faels and Conclusions of Law

‘Department of Water Adninistration in the above-entitled matier, specifically
as follows:

1. Yinding of et No, VI is improper and jrrelevant bcca‘use'not

2. Pinding of 1ol No, IN s Dinpropar dnasmuoch as applicamts Lemme
and slanlal hatd the Lurden of peool te show some interest in Jand vpon the date

of iing their oricnnl anplication and iU s (lso ingaroper for the Diveetor of {h

-

- 36 7C85
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13
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16

39
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| P ;zri.m-.:_-:it iv (:on.c],ﬁd(: ﬂ.ll.lt the J‘uih_u"(!_.01"_..9;1:(-11' ‘pz'.-uo]:‘:d'ocls not_coxmtihﬁe |
:'t;p(‘.c. .uluiion ander Kaho Code Sceelion 42-203.

'3, he J)il-c{:mr fuiled {o take Judi‘cinl 'Nr){iée of the physical
characteri: lu g of the ) md and the }:}1)' 1(‘.;1 impossihility of applic it I.mmnu i
ared Stondal uU]an 15 acres of Jand for [hc consiruetion of fich pond< as
stated in Finding of Iact No, X1.

4. C‘.Ontra.u'..y_to Couclﬁsibﬁ 61‘,]’.:&\\!’ 1I, and baged vpon a pro])ef ap-
'plication.of the law to the facts, tl'lc'l)'i.r_cctox‘ of the Departmernt of Watci:r

Adminisiration must con JJude thalt George Lemmen and Norman Standal must

have some interest in the land at the point of usc at the time their application

was filed to comply with -« laho Code Scetion 42 --?(il_i.
5. Contrary to Conclusion of Jaw II, and based upon a proper ap- -

plicaticn of the Jaw 1o the facts, the Director of {the Dcpariment of Water -

~Administiration musi conclude that the evidence was sufficient {o constitute

: Spcc_:ulutiun on the part o’ Norman Standal and George L.emmon and that said

Dirccior should have d' aied said application or advance the pi*iority datc on

said opplication until the time that the applicanis acquired some interest in the

Yand '\'.-lmrn‘tln‘(:y’ ;11](-3‘&(] :l'n;.-y would beneficially apply said water,

. '.l"h:t‘t_ Parag aph 1 of the Order, as jssucd by {hé Dirccfor of thc'

_Dop'-u'tmc-:.it of Wnt(*r Adminiqtralim] improperly orders apl)l‘()vdl of Permit

No. 36- 7072 bdﬁcd upon the dbcrve erroncous I‘mdmcs of Faet and ConclusiOns

of Law .

T. That 1‘u1‘“-1{'_1‘:1ph 3 of sajd Order is improper since f; -"‘M:;?t‘r-w M,

S 36-7072 shOu]d Imve p1 01) r]y bccu domccl or al best been given a prior 1ty date

'

, 1.969 the do [c upon \vhmh Norman Standal and George Lr:mmo'l
ptu-chasgd _.ome propcx ty.

WI-I}-BI\]ul?OIt_l; (uhonm prags that aficr'Jud:Lcml Review of thm ’ |
malter by the Dish-i_ct_‘_Court_of the Pifth J udicial District of thc State of _Idaho, N
in :md for fh(é Cmmiy'of_.’J".\_-.'in I"‘:ﬂl;é'.-; that {llc-Couri\vill make an :11)];1~6p1*iz11e |

order as fullows:
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1. Qedaering revocation of Application Noo SG-9072 or jo U allernati «
iscuing Persoil Koo 36- 7072 with o priorily dade inferior to that of Poiitjionerts
o Apgdication No, 56-70060.

Pated this .tﬁiif. day of December, 1970,

BRAILSIFORD BROTHERS, INC.

By Parry, Roberison, Daly & larson
15,03, Viox LG

Fawin Malls, )laho o 833017

Attorneys forr Petitioner
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November 23, 1970

Re: Permit No. 36-7072 - Norman S. Standal and George Lemmon
36-7085 - Robert H. Brailsford, President

o Brailsford Brothers, Inc.

;i Mr. Earl Hardy

|l 1220 Vista Avenue

~-- Boise, Idaho

.~ Dear Mr. Hardy:

ﬁ f; Pursuant to your request, please find enclosed a copy of approved permit no.
ii;j 36-7072 and 36-7085, as well as the order approving these permits.
= 1f we may be of any further assistince in this matter, please do not
%r13 hesitate to contact us.

%;J Very truly yours,

1

Donald W. McEldowney
Appropriation Supervisor

WM : CM

[
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STATE OF IDAHO
- DEPARTMENT OF WATER ADMINISTRATION

Statehouse — Annex 2
Boise, 1daho 83707
- {208) 384-2215

Water Rights Administration
Water Resource Investigations
Dam and Reservoir Safety
Water Well Drilling
November 20, 1970 Flood Plain Mensgement
Irrigation and
Fiood Control Districts

Re: Permit Nos. 36-7072 - Norman S. Standal and George Lemmon
36-7085 - Robert H. Brailsford, President,
Brailsford Brothers, Inc.

Mr. T. J. Jones

Box 1003

Boise, Idaho 83701

Dear Mr. Jones:

Pursuant to your request, please find enclosed copies of the above referenced permits
and the order approving these permits.

If we mayv be of any further assistance, please contact us,

Very truly yours,

Donald W. McEldouwrey
Appropriation Supervisor

DM/ DG

_Enc: copies of permits

copy of order

Lap A
2(—3 g ;85




November 17, 1970

Re: Permit No. 36-7085

Bralilsford Brothers, Inc.
Mr. Robert H. Brailsford, President

Buhl, Idaho 83316

Dear Mr. Brailsford:

Enclosed is a copy of your approved Application for Permit 7o, . Ve direct
your attention to the conditicns of approval as listed on the fourth page.

Se sure to note that a special condition requiring you to install and maintain a measuring
device at your point of diversion has been placed upon your permit. V’e are enclosing a
letter describing different types of measuring devices accepted by this office.

Very truly yours,

C. Stephen Allred
Zeputy Cirector

Akl
Enclosures: Copy of permit
Order
1 informational letter
Receipt No. 3670 for $100
Receipt No. 4043 for $10
cc, John A, Rosholt
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L facility and apply all the water to beneficial use with the understanding that{;_

7 | | /‘\‘l’ ./"\'l’ | | )

BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER ADMINISTRATION
OF THE

STATE OF IDAHO

IN THE MATTER OF THE APPLICATION FOR PERMIT

NO. 36-7072, NORMAN STANDAL AND GEORGE LEMMON,

ROBERT BRAILSFORD, PRESIDENT OF THE BRALLSFORD

)
)
)
) B
and APPLICATION FOR PERMIT NO. 36-7085, ) ORDER
)
)
)
BROTHERS, INC., an IDAHO CORPORATION. )

)

The Director of the Department of Water Adminlstration, State of [dahe, - ,
having entered Findings of Fact and Conclusions of Léw herein, hereby enters
the following ORDER thereon.

NOW THEREFORE IT IS HEREBY ORDERED:

1. That Application No. 36-7072 be and is hereby approved and that a
Permit be issued therefore subject, however, to the rights of prior appropria-
tions for the use of water from the same source.

2.G That Application No. 36-7085 be and is hereby approved and that a :
Permit be issued therefore subject, however, to the rights of prior appropria4-“l
tors for the use of water from the same source and to the right of the holders
of Application No. 36-7072 to proceed under a Permit to be issued thereon to

divert and apply waters from the same source of supply to beneficial use.

1. That the Applicants to Application No. 36-=7072 be given a period of V';i

two vears from the date of the issuance of a Permit thereon to construct the

facility and apply all the water to beneficial use with rhe understanding that

an extension of time could be granted under Idaho Code, Section 42-218. e e

4. That the Applicants to Application No. 36-7085 be given a period of = = * %+

L

an extension of time could be granted under Idaho Code, Section 42-218.

A. That neither of the Permits be assigned or sold without written‘flf-"

consont of the Nepartment of Water Administration and that failure to ’

ERNT IS
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stration to be admission that the Permit so sold or-nsalgnvd

aad
)
4

b ey :
5 )

i
!

was obtained for speculative purposes and as such will be suhject ,;-'
to cancellation. o | o
B. That permanent measuring devices of a type approved by the

! Department of Water Administration be placed and maintained at such.
locations as to accurately measure the amount of water diverted to

the project and the effluent from the project. ‘ B N u;‘_w

C. That the applicants shall take'all reasonable precautions in ; 5 
constructing the diversion works and hatchery facilities to protect |

the public interest in the en]oyment of the aesthetic and rccreationlpy
quality of tﬁe springs and stream channels. Plans and specificationliw
showing the location and type of structures to be installed and methdd'

of construction shall be submitted to this office for approval. The

use of or alteration of stream channels shall be subject.to all appli—;_iu

cable provisions of state and faderal law, _ .

DATED this £7wday of November 1970.

R. KFLTI HIGGING
Director
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BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER ADMINISTRATION

OF THE STATE OF IDAHO

IN THE MATTER OF THE APPLICATION FOR PERMIT )

NO. 36-7072, NORMAN STANDAL AND GEORGE ) FINDINGS OF FACT
LEMMON, AND APPLICATION FOR PERMIT NO. 36-7085, ) and
ROBERT BRAILSFORD, PRESIDENT OF BRAILSFORD JCONCLUSIONS OF LAW
BROTHERS, INC., an IDAHO CORPORATION. )

This matter came before the Director of the Department of

Water Administration, State of Idaho, (formerly the Department

of Reclamation), upon the protest of Robert Brailsford, to

Application for Permit to Appropriate the Public Waters of the |,
State of Idaho, Application No. 36~7072, filed by Norman Standal
and George Lemmon, and upon the Protest of Norman Standal and

George Lemmon, to :Application for Permit to Appropriate the

- Public Waters of the State of Idaho, Application No. 36-7085,

filed by Robert Brailsford. Hearings upon the respective Protests

to the Applications were consolidated@ upon agreement of counsel.
I _

Norman Standal and George Lemmorn. were represented by John Hepwqrth'

of the firm of Hepwortih, Walker, Nungester and Felton. Robert:
Brailsford was represented by John Roéhalt of the firm of

Parry, Robertson, Daly and Larson. A pre-hearing conference was
held December 16, 1969, at which time the issues and facts.in

dispute were settled and incorporated into the Pre-hearing

Conference Order entered by State Reclamation Engineer on

April 27, 1970, Upon Stipulation of the parties received

. June 29, 1970, the parties herein agreed that the respective

Protests to the Applications should be heard upon a stipulation
of the facts therein contained, briefs, affidavits, and material

on file with the State Reclamation Engineer's office in connection

38 7085
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with this matter.

. The record in this matter consists of Application for
‘errmit to Appropriate the Public Waters of the State of Idaho,
Application No. 36-7072, filed by Ndrman Standal and George
Lemmon and the additional information provided in responce
to the Department's letter of September 26, 1969, which is

considered part of the Application; the Protest to Application

36-7072 filed by Robert Brailsford: the Application for Permit

to Appropriate the Public Waters of the State of Idaho, Ap- B

plication No. 36~7085, filed by Robert Brailsford and the !

" additional information provided in responce to the Department's
~letter of October 9, 1969, which is considered part of the
Application; the Protest to Application 36-7085 filed by | Sk
Norman Standal and George Lemmon; the Amendment to Application
No. 36-7085 filed by Robert Brailsford and the Protest thereto :
_ filedéby Norman Standal and George Lemmon: Application No. 36- i
7121 filed by Norman Standal and George Lemmon received February :
24, 1970, from another water source for use in connection with
the same facilities proposed in Applicaéion No. 36~7072; Stipu-
lation between the parties received by the Department of Water
Administrat:ion on June 29, 1970: the Affidavit of Norman Standal
and George Lemmon, dated June 23, 1970; the Affidavit of Theodore
. Heikes, dated June 18, 1970; the aAffidavit of Dave Erickson, dated -
- June 25, 1970; the Affidavit of Norman Standal and George Lemmon, |
dated June 16, 1970; and the Affidavit of Richard Gooby, dated
July 13, 1970. Each of the parties submitted an original brief

and a reply thereto. The Director of the Department of Water

D
28 meor
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Administraliow baeing fully advised in the premises hereby enters
Findings of Fact and Conclusions of Law.
FINDINGS OF FACT
Norman Standal and George Lemmoh, are signatories-to
- ' Application for Permit to Appropriate the Public Waters of the
s State of Idaho No. 36-7072 which was filed in the office of

the Reclamation Engineer for the State of Idaho on the 17th day

g o P
RTRE R

of July, 1969, at 2:00 o'clock P. M. In such application,

SRR AT

Standal and Lemmon request permission to appropriate 215.2

e

cubic feet per second for fish propagation and domestic purposes
from the water source described as Thousand Springs, tributary %
t
. 5
of the Snake River, in Gooding County, the points of diversion 3
| £

more particularly described as:

Northwest Quarter of the Northwest Quarter (NW %
NW%) of Section 8, the Northeast Quarter of the Northeast
Quarter (NE % NEX%) of Section 7, and the Southeast
‘Quarter of the Southeast Quarter (SE% SE%) of Section &,
all in Township 8 South, Range 14 East, Boise Meridian,
*Gooding County, Idaho. '

R |y R W R M

Application No. 36-7072 indicéted that the property at the
point of diversion and the place of use was owned by the Idaho
Power Company and that the applicants were negotiating for thé
purchase of said property. A protest against said application
3;5. ' was filed by Brailsford Brothers, Inc., said protest dated the
11th day of August, 1969.

II.

On Septembexr 29, 1969, Brailsford Brothers, Inc., an Idaho

Corporation with their principal place of business in Buhl,

Idaho, submitted Application for Permit to Appropriate the Public

Waters of the State of Idaho No. 36-7085, which application was

received in the State Reclamation Engineer's office at 9:00 A.M.
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_ East, Boise Meridian, Gooding County, Idaho.

In said application, Brailsford Brothers, Inc., sought authority

" to divert 150.0 cubic feet per second of the water from the

Bickel Springs, tributary of the Snake River in Gooding County:'

Idaho. The points of diversgion were specified as (Lot 1)

. Northwest Quarter Northwest Quarter (NWY% Nwk%), Section 8;

(Lot 8) Southeast Quarter Southeast Quarter (SE% SEY%), Section |
A 6; Northeast Quarter of the Northwest Quarter (NE% NWY%), Section'’
8; all property described being in Township 8 South, Range 14
The application
specified that Brailsford Brothers, Inc., -owned the prdperty
\at the place of use and that the property at the point of

diversion was owned by the Idaho Power Company, and further spec-

- ified that the applicant would either purchase property at the

-~ point of diversion from the Idaho Power Company at public aut¢tion,

negotiate for lease with the successful purchaser, or file a

condémnation action to gain access to the intended points of

‘diversion. Application No. 36-7085 indicated that 150.0 cubic
f feet per second of water would be used for the irrigation of

. 2,542 acres of land owned by the Brailsford Brothers, Inc.,

and that 50 cubic feet per second of water would be used for

fish culture or fish propagationfpurpost. On October 28, 1969,
- a_protest against the issuance of a permit under Application

~ " No. 36-7085 was filed by Norman'Standal‘and George Lemmorn.

IlI.

On October 8, 1969, Norman Stanéal and George Lemmon

submitted the highest and best bid to the Idaho Power Company
- for the purchase of the property described in Application No.

. 36-7072 and on October 20, 1969, did enter into a contract for
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 purchase price.

.-from the Bickel Springs, tributary of the Snake River. Only two, -

- being, (Lotl) Northwest Quarter Northwest Quarter (NWYy Nw)

. of Section 8; and (Lot 8) Southeast Quarter Southeast Quarter

further specified that the applicant would negotiate for the lease “
 of an appropriate right of way or file a condemnation action

. if necessary. The amended application specified@ that 20 cubic

- for fish culture or propagation purposes on 20 acres of land.

1
- n

i amd
WA

it e

a periou up te ten years with interest at 8% per annum with the

Idaho Power Company for payment of the unpaid balance of the _ f“

L
L !
d u
iy
L
._‘;
f

{

4 e

Iv.

On December 10, 1969, Brailsford Brothers, Inc., filed withll
the State Dgpartment of Reclamation an Amended Application for |
Permit. This amended application asked for authority to reduce
the amounts requested under the original application No. 36-70857

from 150.0 cubic feet per second to 100.0 cubic feet per second
points of diversion were listed in the amended application,
(SE% SE%) of Section 6; both in Township 8 South, Range 14

East, Boise Meridian, Gooding County, Idaho. The amended app-

licagion indicated that Brailsford Brothers, Inc., owned the

property at the intended place of use and that the property at

it e

the point of diversion was then owned by Standal and Lemmon, and

feet per second would be used for irrigation purposes on 1,007.16

acres of land and that 80 cubic feet per second would be used

v.'
At all times during 1969, Georée Lemmon served as water-
master for Water District 63 which district inéludés the Ir!ac_;erm:,-mr_f.r_",f-f"w
Valley including those points of diversion in the application

herein referred to.
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VI. e
g%“ : _ﬁ7 That Norman Standal and George Lemmon on June 1, 1969,
.contacted a representative of.the Idaho Power.Co. for the purpose
~" . of purchasing the property which is referred to in their
Application as the place of use. The power company was unwilling

to negotiate a sale with these Applicants at this time because

. .of their existing plans to make a sale under sealed bids. No - N E
s T
-' agreement was reached for the sale, lease, or use of these lands ;§
by the Applicants until after their Application had been filed. . i

That in September of 1969, the Idaho Power Company gave %

b

) notice of intent to sell the lands by bid on October 8, 1969, and %

i that the Applicants, George Lemmon and Norman Standal bid for the é é
?; - purchase of the lands over which a use was to be made under their .%
g} Application and a contract of sale was consumated on October 18,7. %
o 19694 That under the contract of sale Norman Standal and George §
Lemmon purchased approximately 62 acres at the location of the %

place of uselﬁaméd in their Application and that of the 62 2

b
LR

acres purchased approximately 15 acres are suitable for fish ponds.na

B

VIII.
That Norman Standal and George Lemmon have, since the

purchase of land from Idaho Power Co., purchased and hatched

e

T U A

eggs for approximately one-quarter million fish to be raised
-~ ‘on the property;. Apprqximately 75% of the work necessary to

prepare the ponds, ditches and other facilities is completed.

i

- That these Applicants are in the process of completing the project;t




S ' o

IX.

That the only evidence presented tending to show that the
Application of Norman Standal and George Lemmon was filed for
speculative purposes is that at the time of the filing, the
Applicants did not own or have any right to the use or occupancy
of the land where they intended to use the water, nor had they
been assured of any right thereto by the owner. There is no
evidence in the record which would show that;

(1) The Applicants did not intend to proceed under their
Application toward acquiring the land necessary for placing the
water to beneficial use, |

{2) That the Applicants did not intend to proceed under
their Application without assuming the financial responsibility
therefore,

(3) That the Applicants filed the Application with the intent
to s€ll the permit to another without proceeding toward commencment
of the work necessary gpdcr the Application to put the water
into beneficial use or,

(4) That the Applicants did not have the financial resources
available with which to proceed under the Application.

X.

That the Application of Norman Standal and George Lemmon,

No. 36-7072, and the Application of Robert Brailsford, No.
36-7085, are competing applications for the same source of
water, commonly known as Bickel Springs which has an apparent
average flow of approximately 215 cubic feet per second. There
is insufficient water to satisfy the demands of both Application

36-7072 and Application No. 36-7085.
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XI. _ 4
There is no evidence in the record which would indicate i
that either the Application of Standal and Lemmon, No. 36-7072,

or the Application of Brailsford, 36-7085, calls for a quantity

Ve
e
Y.
ia
I

of water in excess of what can be beneficially used. The Af-
fidavit of Lemmon and Standal, dated June 23, 1970, which is

uncontradicted by the Protestant Brailsford, states that ap-

proximately 15 acres of land, purchased from the power company,
is available for fish ponds. The Application of Lemmon and
Standal bases its demand upon a facility with water require-
ments of 215.2 c¢.f.s5., 5.2 c.f.s. for domestic use in the
hatchery and for hatchery troughs and 210 c.f.s. for use in

27 large fish ponds. The large fish ponds as planned have a
total capacity of approximately 1,071,700 cubic feet. The
rate’of turnover of water as proposed is well below the amount
advo;ated by the Protestant's affiant, Erickson.

In addition to Application 36-7072, Lemmon and Standal
have applied for a second permit from another source, Ap-
plication No. 36-7121, received February 24, 1970, for an
‘additional 150 c.f.s. of water for use in the facility proposed
in Application 36-7072 making a total demand of 365.2 c.f.s.
This quantity of water is also within the amount considered
necessary by the Proteétant‘s affiant, Brickson, when considered
in light of the élans for development as proposed by Lemmon and

Standal.
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CONCLUSIONS OF LAW
1.
Application No. 36-7072 is not void for having been
filed by one of two individuals who is a water master of the
State of Idaho elected to his posisiton under Chapter 6, Title

42, Idaho.

Under Article XV, Section 3 of the Idaho Constitution

it is provided that the right to appropriate the unappropriated
waters of any natural stream to beneficial use shall never be

denied. In the case of Tappan v. Smith, 92 Idaho 451, 444

P. 2d 412 (1968), it was held that the right to appropriate

water as granted in the Idaho Constitution was subject to

reasonable regulation by the legislature. However, there does
not appear to be a statute restricting or preventing a water
master from initiating a right to the appropriation of water.
Abse%t any such legislation and in light of the authority

contained in Idaho Code, Section 42-202, permitting any person,

association or corporation to file a permit to appropriate the
public waters of the State, George Lemmon, as a duly elected
water master of the State of Idaho, would not be prohibited
from filing an application to appropriate public waters of the
State.
II.

The application of George Lemmon and Norman Standal,
No. 36-7072, for a permit to appropriate the public waters
of the State is not void for having been filed without the

applicants owning or possessing any right to the land where
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the point oif diversion is located or the place of use is to
be made.

No provision is found in the statutes relating ﬁo the
permit procedure which requires the applicant to own either

the land upon which his point of diversion is located or the

land upon which his place of use is to be accomplished. It g
appears to be universally held by the states following the
appropriation doctrine that, except for the State of Arizona

(Tattersfield v. Putnam, 45 Ariz. 156, 41 P.2d 228 (1935),

ownership of the land@ upon which the place of use is to be ]
made is not in and of itself a prerequisite to either filing

an application for a permit to appropriate water or finally
consumating that right upon diversion and application to
beneficial use. The important consideration is that all

steps taken in connection with the appropriation must be

taken in a lawful manner.

It is stated in 2 Kinney, Irrigation and Water Rights

§ 686 (2d ed. 1912), as follows:

“"In the discussion of the Arid Region Doctrine of
appropriation it must be borne in mind that the ownership
of water rights, in the Western States, does not de-

pend upon a legal title, or, in fact, any title to lands
bordering upon a stream, or upon the title or owner-

ship to any lands elsewhere, but is simply a posses-

sory right, acquired by an appropriation and diversion
"of the waters of a stream and consummated by its ap—
plication to some beneficial use or purposes, either

by the appropriator himself or by some consumer acquir-
ing his right from the appropriator. The appropriator
need not be the owner of any land in order to make a ;
valid appropriation. Corporations may be organized ' $
for the express purpose of appropriating the waters o)
of some stream and selling the right to use the water .
to consumers, without the title or ownership of any
land, except for the bare easement ovexr the lands of
others for their ditches and other works." (Citations

omitted.)
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10.

s,

TR o R RS g e




The law of appropriation developed through the activities
of persons who were originally trespassers on the public domain.
The right to use the water was later recognized by congress
against the claims of subsequent entrymen. 14 Stat. L. 253,

§ 9 (1866); 16 Stat. L. 218 (1870); 19 Stat. L. 377 (1877).

It is further stated in 2 Kinney, Irrigation and Water Rights,

§ 687 (24 ed. 1912), aan follows:

"A squatter or settler upon the unsurveyed lands of the
United States has never been regarded as a trespasser,
and in many instances the settlement upon the lands has
been the inception of his title, a preference right
being given him to make his proper filing within a
specified time after the lands are opened for settlement.
Again, no title to the land being required to obtain the
right to make appropriations of water, a squatter may
make a valid appropriation of the waters of the natural
streams for the purpose of irrigating the public lands
occupied by him, or for any other beneficial use or
purpose." (Citations omitted)

It is further stated in 2 Kinney, Irrigation and Water

Rights, Sec. 688 (2d ed. 1912), as follows:

"Even trespassers upon the lands owned by others may
make valid appropriations of water, provided that the
appropriation has the requisite priority, and the water
is used for some beneficial purpose. The water may be
used for the irrigation of the lands trespassed upon
while the trespasser has possession of the same, and
after he has been ejected he may change the place of use
to other lands. As was said by the Utah Court (Patterson
v. Ryan, 37 Utah 410, 108 P. 1118):; "But the authorities
are to the effect that even trespassers upon land may
acquire the exclusive right to the use of water that is
used either to irrigate such land or is used thereon

for other purposes, and that such a right, when once
acquired, is paramount to the rights of the true owner
or claimant, when he is dispossessed of the land, and
the water claimant may divert and use the water else-
where than on the land if he can so divert and use it."
(Citations omitted)

T

0f similar import is the conclusion of Hutchins, Misc.

Pub. No. 418 U. S. Dept. Of Agr., Selected Problems in the

Law of Water Rights in the West, p. 311 (1943; wherein he states: .

-11~
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"The general rule, in any event, is that one at least
rightfully in possession of land, even though not the ‘
owner, may make a valid appropriation in connection with -
such land, which water right remains his property and ' [
does not become the property of the landowner. The ‘?‘
appropriative right is property distinct from an estate g
in land, and it exists without private ownership in the
s0il or without perfect title thereto, as against all
persons except the Government or its grantees. As the
right can be acquired separate and apart from the land,
an uncompleted title to the land on which beneficial
use is to be made does not bar the acquisition of the
right. A lessee, then, can make an appropriation in
his own behalf, which is his property unless he is acting sk
as agent for the lessor; and his right to transfer the {
appropriation to other land on the conclusion of his
lease will then depend upon the State rule governing
transfers of place of use and perhaps point of diversion
and upon the physical feasibility of making the change.”
{Citations omitted).

Hutchins, The California Law of Water Rights, P. 71 (1956)
states as follows:

"The California Supreme Court held in one of its earliest
cases dealing with water rights that the right to running
water exists "without private ownership of the soil--

upon the ground of prior location upon the land, or

prior appropriation and use of the water." (Hill v.
Newman, 5 Calif. 445, 446 (1855). The ownership of

water "as a substantive and valuable property" is "dis-
tinct, sometimes, from the land through which it flows.,"
{(McDonald v. Bear River & Auburn Water & Min. C.,

13 calif. 220, 232 (1859). Title or the right to acquire
title in the place of intended use has never been a neces-
sary element of the right to appropriate water. (Santa
Paula Water Works v. Peralta, 113 calif. 38, 43, 45 Pac.
168 (1896). And so, said the supreme court in 1929:
(Joerger v. Pacific Gas & Elec. Co., 207 Calif. 8, 34, 276
Pac. 1017 (1929).

'"There can be no gquestion that an appropriator
of water may acquire a prescriptive right to
divert and use the same from a stream on land
that he does not own, and this user may be
either by the claimant or by one holding under
him, as a lessee or tenant."'

The rule as announced by the above authorities appears to
be the rule adopted in Idaho. It was held by the Idaho Supreme

Court in the Case of Mahoney v. Neiswanger, & Idaho 750, 59

P. 561 (1899}, that one who was technically a trespasser could
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initiate a water right by diversion and application to beneficial
use on the public domain even though the land was subsequently

acquired by another.

In the case of First Security Bank v. State, 49 Idaho 740,

291 P. 1064 (1930}, an application to change point of diversion
and place of use was filed on behalf of one who purchased the
water right. from an individual who had diverted and applied

water to land he did not own. The original appropriator had
applied the water to beneficial use on school land prior to the
time that it was surveyed by the federal government and continued
to apply the water to beneficial use after survey and execution

of a lease with the State. The State subsequently sold the land

to another individual and claimed that the water applied to the
land by the original appropriator was appurtenant and passed

with the conveyance. The Court held that the original appropriator
or his successor could, absent any agreement with the State to

the contrary, transfer the place of use to other lands reasoning
that the water appropriated for beneficial use was the sole property
of the appropriator. The Court stated as follows:

Water may be appropriated for beneficial use on land not
owned by the appropriator and this water right becomes the
property of the appropriator. (Sarrett v. Hunter, 32 Ida.
536, 185 Pac. 1072; Sanderson v. Salmon River Co., 34 Ida.
145, 199 Pac. 999; Kinney, supra, secs. 686, 689, 767.)

This has been held in cases where the water was appropriated
for use on land on which the appropriator was a mere '
trespasser (Seaweard v. Pacific Live Stock Co., 49 Or. 157,
88 Pac. 963): where the appropriator had leased the land on
which he intended to use the water (Hays v. Buzard, 31 Mont,.
74, 77 Pac. 423; Cooper v. Shannon, 36 Colo. 98, 118 Am.

St. 95, 85 Pac. 175); and where the appropriator was a lessee
~f state school lands. (Sayre v. Johnson, 33 Mont. 15, 81
Pac. 389. See, also, Sowards v. Meagher, 37 Utah, 212,

108 Pac. 1112; St. Onge v. Blakely, 76 Mont. 1, 245 Pac.

532; First State Bank v. McNew, 33 N. M. 414, 269 Pac. 56;

13- 38 7085

N o Ak W L T 23t -

[l v i el

LK

%
S

.

l.

0
0

<ty
Wy

ix-"*g‘:"

T R B4

T
o T
LSO AR

AR

e

Lyt

e T

] hgiett
T

*,

‘‘‘‘‘




Long on Irr., sec 176; secs. 2339, 2340, Rev. Stats. U.
o 5. C. S., secs. 4647, 4648); 30 U, §. C. A., secs. 51, 52;
43 U. S. C. A., sec. 661).

In the case of Sarret v. Hunter, 32 Idaho 536, 185 P. 1072

(1919), it was contended that one could not obtain a permit to
appropriate water when he had no interest in the land upon which
he proposed to divert and use the water.

"In determining whether a valid appropriation of
water has been made, or the respective priorities of
contending appropriators, the law does not concern itself
with disputes relative to the title to the lands for which
it is claimed the water was appropriated. The test of a
valid appropriation of water is its diversion from the
natural source and its application to a beneficial use. '
(Kinney on Irrigation, 24 ed., sec. 725). When one diverts
water hitherto unappropriated and applies it to a bene-
ficial use, his appropriation is complete, and he acquires
a right to the use of such water, which is at least co-
extensive with his possession, and so when one makes ap-
plication for a permit to divert and appropriate water,
the query is not upon whose lands does he intend to apply
it, but upon what lands he intends to apply it and to what
use does he expect to put it when so applied. His right
to possession, or the character of his occupancy as between
claimants to the right to the use of the public waters of
the state, is not in issue.

Title to land will not be determined in fixing prior-
ities to water between water claimants. One may initiate a
right to the use of waterupon vacant lands by securing a
permit therefor, and when the application for such permit
is bona fide and coupled with a present intention that the
water which it is sought to appropriate under the permit is
to be applied to a beneficial use, if the water is so
applied during the limitations of the permit, the appro-
priation is valid and relates back to the date of the permit.

ok &

g

We hold that a water right may be acquired by completion
of works under a permit and the application of water to a
beneficial use, and that when this is properly done, the
priority will date from the issuance of the permit without
regard to whether the permit-holder was at the date of his
application in any way connected with the legal title to the
L land upon which he proposed to apply the water." (32
Idaho at 541-543).

The Court's holding in the case of Sarrett v. Hunter was

followed in the case of Sanderson v. Salmon River Cznal Co.,

-14-
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34 Idaho 145, 199 pP. 999 (1921).

The reasoning in the Sarrett v. Hunter case is similar

to that of the case of Sowards v. Meagher, 37 Utah 212, 108 Pp.
1112 (1910), where in it was contended that a permit could not
issue to an individual who had no interest in the property upon
which he intended to place the water to beneficial use. In

the Sowards case, the application was filed at a time when no
one could lawfully enter upon, occupy, possess, cultivate,

farm or otherwise use the land proposed to be irrigated. The

court stated as follows: !

If, therefore, an application is made with a present
design and an actual bona fide intention to appropriate
unappropriated public waters for the irrigation of certain
designated lands, a beneficial purpose, at a time when the
applicant has no present right, title, or interest in or
to the lands proposed to be irrigated therewith, and, too,
when such lands are then uncccupied and unclaimed and a
part of a reservation, but it fairly is made to appear
that when the proposed diverting channels and work prose-
cuted with reasonable diligence and dispatch are completed
3 within the time fixed by the statute, or allowed by the
engineer, the lands may then be lawfully claimed and oc-
cupied, and the water applied to the beneficial purpose
for which the appropriation is proposed, we see no good
reason why the application should not be received and the
applicant protected in his inceptive right. One filing
an application under such circumstances, commencing the
construction of the works within six months from the ap-
proval of his application, prosecuting such proposed works
to a complotion within the time fixed by the atatute or
allowed by the engineer, and incurring the neccssary
expense to divert and conduct the water to the lands
proposed to be irrigated, takes the risk that when such
works are so completed, and the water diverted and con-
ducted to such lands, they may then be lawfully claimed
and occupied by some one who is willing to take the water
and use it and apply it to the beneficial purpose for
which the application was made to appropriate it.

In the case of Bassett v. Swenson, 51 Idaho 256, 5 P. 2d

722 (1931), the Court held that a permit could be issued to one
who did not own the land where the point of diversion was located
if there had been no trespass by the applicant in preparing

=15~
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the application as distinguished from the case where the ap-
plicant had obtained the information for the application by

trespassing across the land, Marshall v. Niaqgra Springs Orchard

Co., 22 Idaho 144, 125 P. 208 (1912). In the Marshall Case

it was stated that the initiation of the right to appropriate
public water on private land is void as against the landowner
and that a permit from the state engineer was of no effect if
the facts stated in the application were secured by entrance

upon the land in trespass. In the Bassett Case the application

was filed by obtaining the necessary information without tres- .
passing across the land. The Court, however, made the broad
statement that a water right initiated in trespass was void.
"It is quite generally held that a water right initiated
by the trespass is void. That is to say, one who diverts
water and puts it to beneficial use by aid of a trespass
does not, pursuant to such trespass, acquire a water right.

Any claim of right thus initiated is void." (51 Idaho
at 259).

: The above language is dictum and was not necessary for the
Court to reach its decision. The language is in conflict with
the prior opinions of the Supreme Court cited above. The point
actually'decided was that the attempted appropriation was void
as against the owner of the land upon which the trespass was
committed.

It should be further noted, that the issuance of a permit
does not confirm the existence of a water right or grant any
right to the holder to trespass across the land either over which
he seeks to divert the water or where he seeks to place it to
beneficial use. A pérmit only gives the holder the right to

initiate a water right which, upon completition of the terms and

conditions of the permit, allows the holder to receive a priority

56 VOBS
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as of the date of the filing of the application.

Under the above cases and under Idaho Code, Section 42-202,
there appears to be no requirement that the permit holder have,
at the time of filing of the application, either the consent of
the owner of the land where his proposed point of diversion is
located or where his proposed place of use is located.

It may well be said that the fact that an applicant does
not own land at either the point of diversion or the place of
use or have any right to the possession of such land is evidence
which might be cited for the proposition that the application
was filed for speculative purposes. However, absent any showing
that the applicants did not intend to place the water to
beneficial use, did not intend to proceed toward acquiriﬁg a
right to the use of the land at the point of diversion and place
of use were located, had insufficient financial resources
available with which to place the water to beneficial use, or
intended to sell the permit to another without attempting to
comply with the terms and conditions of the permit, there is
insufficient evidence upon which to éonclude that the application
was filed for speculative purposes.

It is further noted that under the provisions of Idaho
Code, Section 42-301, that any person holding a permit postdating
another permit may petition the Department of Water Adminis-
tration to cancel the earlier permit for failure of the permit
holder to complete one—fiftﬁ of the construction work within
one-half the time allowed for completion of the project or for

failure to complete all of the construction work for the project

v
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within the time allowed by the permit. Such a remedy would further permlt
a suboequent permlt holder the opportunity of contestlng the pernlt In the
event that the holder is not proceeding to acquire the necessary interests in
the land at the point of diversicn or the place of use.
I1T.

The application of Robert Brailsford, 36-7085, for a permit to appropriate
the public waters of the State is not vold for having been filed without the
applicant owning the land upon which the point of diversion ls proposed.

b thits &2 ZZ day of November, 1970,
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BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER ADMINISTRATIﬁ

OF
THE STATE OF IDAHO,

In the Matter of Application for Permit
No. 36-7085, Robert H. Brailsford,
President of Brailsford Brothers, Inc.,
an Idaho Corporation, and Application

BRAILSFORD BROTHERS, INC,

)
)
)
)
)
) REPLY BRIEF OF
)
for Permit No. 36-7072, Norman S. )
)
)

Standal and George Lemmon

ARGUMENT

- In the brief submitted by Applicants Standal and Lemmon on
July 20, 1970, in support of their Application No, 36-7072 and in opposition
to Application No, 36-7085 of Brailsford Brothers, Inc., four disputed facts
were briefed and argued. Summarized they are; speculative purposes,
insufficient water, inability to apply the water requested to beneficial use,
and that George Lemmon is not a proper applicant, the latter point relating
again to speculation,

Idaho Code Section 42-203 specifically enumerates the criteria
from which the Director of the Department of Water Administration may use
his discretion in approving, denying, or conditioning an Application for Permit
to Appropriate the Waters of the State of Idaho. The appropriate portion of
Idaho Code Section 42-203 is as folloWs: '

"The state reclamation engineer shall find and determine
from the evidence presented to what use or uses the waters
sought to be appropriated can be and are intended to be applied,
and where such proposed use is such that it will reduce the
quantity of water under existing water rights, or that the
water supply itself is insufficient for the purpose for which
it is sought to be appropriated, or where it appears to the

. satisfaction of the department that such application is not
made in good faith, is made for delay or speculative
purposes, or that the applicant has not sufficient financial
resources with which to complete the work involved therein,
the state reclamation engineer may reject such application
and refuse issuance of permit therefor, or may partially
approve and grant permit for a less quantity of water than
applied for, or may grant permit upon conditions,"

35 7085
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There is a dearth of case law and precedent on the appropriate
portion of this section which presently binds the Department of Water
Administration,

The language referred to in the above quote was first included in
the Idaho Code in 1935 by an amendment to the then Section 41-203. Said
Section as amended is found in the Idaho Session Laws of 1935, Chapter 145,
at page 357-360, Prior to 1935, the language above quoted, which is now
a portion of Idaho Code Section 42-203, was not included. The amendment
made in 1935 by the Idaho Legislature to then Section 41-203, included for
the first time, the following language:

"% % % % % or that the water supply itself is insuf-
ficient for the purpose for which it is sought to be appropriated,
or where it appears to the satisfaction of the departme nt
that such application is not made in good faith, is made for

- delay or speculative purposes, that the applicani has not suf-
ficient financial resources with which to complete the work
involved therein or if a renewal permit, that such applicant
has not proceeded diligently in applying the waters involved
therein to any beneficial use or purpose, * % % % %'

All of the criteria which have been disputed concerning
Applications No. 36-7072 and 36-7085 were included by the 1935 amendment.
Prior to this time, no Idaho statute included such criteria as speculation,
insufficient unappropriated water available for the purpose, financial

resources, or diligence in applying the water to a beneficial use,

In the case most heavily relied on by Standal and Lemmon,

~ Sarrett v. Hunier, 32 Ida. 536, 185 Pac. 1072 (1919) a contention similar

to the contention of Brailsford Brothers, Inc, was raised. However, in that
case the applicant was in fact the holder of a desert entry, which of course
gave him some right to exclude all members of the general public from that

degert entry so long as he complied with the then current requirements of the

B.L.M, Although Hunter had no recordable legal title until patent was obtained]

he still had more right in the property than any other person. Hunter in

fact had a better right to that portion of the public lands as a desert entrymen
than Standal and LLemmon had in our present analogous case at the time they
made their application. On the date of Application No. 36-7072 submitted by

Lemmon and Standal, the only right they had was to submit a competitive bid
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some months. We submit that every member of the public had the same right,
In the Hunter case, the following quote is found at page 539:
"All of the lands involved herein -were, at the date

of the issuance of the various permits to the parties to this

litigation a part of the Lemhi Forest Reserve and

unsurveyed public land., The respondents filed homestead

entries and the appellants made desert entries."

The Hunter case was decided in 1919, Hunter predated by 16
years the appropriate language of the Idaho Code which is in question here,
In 1919 it was certainly to the benefit of Idaho to promote reclamation
development. In fact, today, the particular situation of the desert eniry is a
unique one. In order to promote continued reclamation development, the
Director's office will issue permits to the entrymen so that a water right may
be developed to enable said entrymen’ to ebtain patent to the lands from the
Bureau :)f Land Management. The B,L,M, cannot patent lands to an ‘entryme.n
without a water right, and by the statutes of the State of Idaho the Director
of the Department of Water Administration cannot issue a permit without
the applicant having some property interest in the property at the place of
beneficial use. Howe{rer, in only this particular situation, the Director
has allowed permits to be issued so as to promote continued reclamation
development in Idaho, Brailsford Brothers, Inc. contend that a bona fide
desert entrymen has a license to develop the desert entry lands to the
exclusion of every other person so long as he complies with the provisions
of the statute, These are not situations where a potential desert entrymen
obtains a permit ’;o appropriate water and ;chen competes with some numbér of

other applicants so as to enter the described lands,

Lemmon and Standal cite the case of Sanderson v, Salmdn River

Canal Company, Ltd. 34 Ida, 145, 199 Pac. 999 (1921), In this case

Sanderson was a seftler on a portion of land originally segregated to the State
under the Carey Act, At page 1000 of 199 Pac. the following quote appears:

""He owns, as against everybody except the United
States Government, and is in possession of, and entitled
to the possession of, a certain tract of land in the Carey
Act segregation known as the Salmon River Tract, and
watered by the irrigation system constructed by the
construction company and operated by the defendant,'
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The Court determined that the water right which Sanderson
owned was a vested right, In our case under consideration, we are not
dealing with vested rights but merely with applications to obtain perinits.
Brailsford Brothers, Inc,;. argue that the interest of Sanderson in public lands
in the 34 Idaho case was indeed more than applicants Lemmon and Standal
had until they became the successful bidder and contract purchasers of the
Bickel Springs land, Sanderson proceeded under rights given him through the
Carey Act and through the Department of Interior. Had he been a mere
trespasser, he would have had more interest in that property than Standal
and Lemmon had in the Bickel Springs land before their successful bid.

The case of First Security Bank of Blackfoot v, State and Wood

Livestoék Company, 49 Ida, 740, 291 Pac, 1064 (1930) does not go to the

question_of "standing" at the time of making the application but it is a case
concerning an application for a change of place of use. The question was
whether or not the water right could be perfected by a lessee of state land
for use in connection with that land, Brailsford Brothers, Inc. would contend th
a lessee has a certain property right, which would give him standing to make
an Application to Appropriate ;Nater. Perhaps a mere trespasser who is in
possession would have this right. The prime question in the First Security
case was whether or not a water right was separable and could be tra..nsferred
from one point to another for use. We submit that a lessee of state lands
has some legal property interest in the lands as long as he is lessee. The
First Security case was also decided five years before the amendment of Idaho
Code Section 41-203.

The final case cited by Lemmon and Standal is the case of

Bassett v. Swenson, 51 Ida. 256, 5 Pac. 2d 722 (1931). The question was

whether or not a water right was initiated in trespass. The court did not get
to the question as to whether or not the application was void because of the
fact the applicant would have to condemn lands to divert and make uge of the
water., However, this case was also decided 4 years prior to the amendment

of the Idaho Code Section which is concerned in the instant matter.

4 36 7085
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Although some of the cases cited by Lemmon and Standal might
be consirued to be analogous to the instant dispute, they were all decided prior
to the enactment of the language of the statutue which the Director of the
Department of Waler Administration must construe, The amendment of

an existing statute indicates that a change was intended, Hopson v. North

American Insurance Company, 71 Ida, 461, 233 Pac. 2d 799 (19'51) at page

464, Wright v. Headrick, 65 Ida. 149, 139 Pac, 24 761 (1943). Stewart‘v.

Common School District #17 of Owyhee County, 66 Ida. 118, 156 Pac, 2d 194

(1945). It is obvious from the reading of the language included in then Section
41-203 that the amendment made in 1835 was intended to give the State
Reclamatioh Engineer additional authority over and above that which he
previously possessed for the purpose of making a determination as to whether
or not an Application to App.fopriate Water should be permitted, Prior to
1935, the State Reclamation Engineer had no authority to deny an application
although the same was speculative in nature., We submit that under the
existing statute Director of the Department of Water Administration has said
authority. We further submit that the applicants under No. 36-7072 do not
meet all of the criteria of Section 42-203, They are mere speculators. They
had no "'standing' to file the application until they became the successful bidders
for the purchase of the Bickel Springs property.

We submit that the application of Brailsford Brothers, Inc.,
36-7085, being in good order, should be approved in all respects in accordance

with the amended application 36-7085.

:i;;du /( 4§/{ad’_

Parry, Robertson, Daly & Larson

P. O. Box 525 '
Twin Falls, Idahe 83301

Attorneys for Brailsford Brothers, Inc,
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HEPWORTH, WALKER, NUNGESTER & FELTON

1020 Main, Buhl, Idaho 83316

Tel. No. 208-543-4368

Attorneys for Applicants Standal & Lemmon

BEFORE THE STATE RECLAMATION ENGINEER
OF THE

STATE OF IDAHO

* * ¥ % Kk Kk Kk * K k * * Kk &

IN THE MATTER OF THE APPLICATION FQOR PERMIT )
No. 36-7072, NORMAN S. STANDAL AND GEORGE )  REPLY BRIEF Ol
LEMMON, AND APPLICATION FOR PERMIT NO. 36-7085,) STANDAL AND
ROBERT H. BRAILSFORD, PRESIDENT OF BRAILSFORD ) LEMMON
BROTHERS, INC., AN IDAHQ CORPORATION. }

* % * * *k * * * * * *k * * *

FACTS

The facts are stipulated and are, therefore, not set
forth in this reply brief. In Brailsford Brothers, Inc.'s, here-
after referred to as Brailsfords, brief, the following objection:
are raised:

(1) That Standal and Lemmon's application should be
denied because it is speculative:

(2) That there is not sufficient unappropriated water
available as applied for by Standal and Lemmon;

(3) That Standal and Lemmon cannot apply the amount of
water reqguested to a beneficial use;

.

36 7085
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(4) That George Lemmon is not a proper applicant anc
Standal and Lemmon's application is for speculat:i.ve
purposes.
Standal and Lemmon believe that none of the four objec-
tions are valid for the following reasons.
I.
Application for Permit No. 36-7072 to appropriate the
waters is not speculative and should not be denied. An applic.nt
can make application for a water permit before owning the land

upon which the applicant intends to place the water.

The first case cited by Brailsfords was City and County

of Denver vs. Northern Coloradc Water Conservation District, 276

P2d 992 (Colo. 1954). Headnote number 22, which covered the
speculative issue, reads as follows:

"Water claim, which had been made for speculative
purposes by parties who did not have any expectation
themselves of actually ccastructing works and
applying waters to some useful purpose, did not

give such parties any rigat against subsequent
appropriations made in good faith."

The above is certainly a true and correct statement of
the law which should be applied in this case. The appropriators
who were the defendants in that Colorado case were truly specu-
lators. At 276 P2d 1008, the court stated the criteria for
determining whether or not their apglication was speculative as
follows:

"Here, neither Galloway nor George had any 'claim of
appropriation;' neither owted or intended to procure
any land for irrigation or any power plant for power
use,., Neither represented a1y municipality for domes-
tic use. Neither had an 'eaterprise' for 'financing
and construction'. Neither attempted to finance or

intended to build the system of ditches, reservoirs

-2-
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and tunnel which they platted. They did only tcXken
work to give pretense of a right which they might
sell. Mr. Galloway testified: 'A. Did you price
the project to any of these people, or your interest
in it? A. No, we wanted them to construct it.'

Mr. George testified: 'Q. The whole purpose was to
develop the project for the purpose of eventually
disposing it to someone else? A, I think that is
right, yes, who could utilize the water.' They were
promoters and speculators - not appropriators. A
claim for mere speculative purooses by parties having
no expectation themselves of :ctually constructing works
and applying the waters to soie useful purpose, gives
them no rights against subseqg ient appropriations made
in good faith."

The court went on to cite the Colorado case of Taussig

v. Moffat Tunnel Company, 106 P2d 363, which involved an applica-

tion to appropriate by a corporation with powers and purposes
allowing it to develop and construct ditches and reservoirs.

The Court held the application was valid and not speculative iX
the applicant had entered into negotiations with ditch companics
and individuals for the sale of water for which it had applied.
In other words, the Colorado Supreme Court has rightly deter-
mined that the intent of the appropriators must be determined in
order to determine whether or not their applications were filed
for "speculative purposes”. The deferdants in the City and Cou1it;
of Denver case had made an applicatior. to appropriate waters but.
subseguent thereto, did not follow through by the construction
of diversions and conduits, but merely intended to acguire and

then sell a valuable water right. They did not endeavor to

negotiate with the owners of the land upon which the water wou d
be applied, but simply hoped that someone would come along to

buy their water right and develop a canal or ditch company to

carry the water from the river to the lands where the water wou_ dj

s
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necessarily be used. In the Taussig case, a water or canal
company made application prior to the time that work was done

to divert the water, it obviously did not own the lands upon
which the water was to be applied, but the difference is that
the canal company in the Taussig case had surveyed and platted
to determine that the project could be accomplished and further-
more had negotiated with the owners of the lands to which the
water would be applied. It seems that it is an inescapable con-
clusion that the standard is "diligence." We simply suggest
that the State Reclamation Engineer consider the cases of City

and County of Denver v, Northern Colorado Water Conservation

District and Taussig v. Moffat Tunnel Company and apply the rule

which necessarily will develop from such a comparison and that
it determines the “"diligence" of the applicants, Standal and
Lemmon.

A person would be a complete and utter fool to make
expenditures toward construction of diversion works or purchase
of the place of beneficial use, which he did not already otherwis
own, unless and until he could justify such construction or
acquisition expenditures with the as-urance that the water would
be available within the five (5) year period allowed to put it to
beneficial use. Standal and Lemmon would certainly be running
a high risk of losing many thousands of dollars if they were to
have first purchased the Bickel Springs property from Idaho
Power Company and then have found that all of the waters of Bicki.
Springs had been applied for by Brailsford or others. Certainly,
not even Brailsford would contend that the price paid by Standal
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b and Lemmon for the Bickel Springs property would be justified for

L —

»}?-

any other use than for fish propagation purposes.

The second case cited by Brailsford is Scherk v. Nichols{

95 P2d 74 (Wyo., 1939). In that case, the plaintiff sued to have
the defendant's application and appropriation declared null and
void and judgment was rendered for the defendant, the Court
finding that his application was not made for "speculative
purposes.” It appears that the defendant's predecessors in
interest who filed the original application for permission to
appropriate did not own the lands upon which their application
indicated that water would be beneficially applied. Interestinjzly
enough, in the Scherck case, the issue of trespass was raised.

The Idaho case of Bassett v. Swenson, 51 Idaho 256, 5 b2d 722,

was mentioned in that regard. The Court concluded as follows:

"A more correct statement is contained in Weil on
Water Right, third edition, section 221, in which
it is stated that an initiation of a water right by
trespass on another's land is void as against the
owner of the land. * * * 7In the case at bar, we
find no complaint on the part of the owner of the
land on which the springs and ditch rights are
located. 1In fact, the presen: owner thereof
testified that water is diverted with her consent.
The plaintiff is not the one to object.”

The Court in Scherck cited as authority Sowards v.
Meagher, 108 Pac. 1112 (Utah). 1In that case, Meagher and an
assoiate filed an application with the State Engineer to appro-
riate water for lands embraced in an 1ndian reservation, which
was hoped or expected to be opened fo: settlement. The direct

guestion decided by the Court was stata:d as follows: "May an

application be made to appropriate water for a beneficial purposs

-5-
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1 so contemplated in the future?” (Emphasis ours) The Court

21# answered the guestion in the affirm:tive as follows:

1 N
SR

8 "We have, however, with sonie hesitancy, reached the 4
conclusion that such an application may groperly be
4 made when it is made in good faith and with an actual )
=t bona fide intention and a present design to appropriate |. 4§
6 the water for a beneficial use, though contemplated
. in the future, and when it is not made for the purposes
ﬁ’ﬁ.ﬂ%f ey -+ of mere speculation or monopoly.
7 “The Court considered the point that the applicant
| might never be able to apply the water to his own
8 | lands, quoted at length from an Oregon case (here-
B . after mentioned), which held that the intention of
e an appropriator 'may comprehend the use to be made
by or through another percson,' and further stated
10 that the applicant takes the risk that tte lands
may fall into the hands of another who m:ght or might
11 not be willing to take the water sought to be appro-
priated by the applicant."
12
13 The Court remarked further:
14 "In other words, if the proposed appropriator is
not able to complete and firnally establish his appro-
- B priation by applying the water to, and using it for,
< ek, Rt o the beneficial purpose for which it was proposed
16 " to be appropriated, either by himself or through
17 the agency of some uger, his appropriation fails."
A . F
¥ 18 .. At seems that the lesson to be learned Irom the bcherck
e dns Ry ”p’ha E 1T RV DR -
sl e RE MR ease Lhen is that you do not need to own ‘-hr: land which you i
[ sy RS - . ','
20 identify in your’application as being the place of beneficial use)|

S T '51” that you may proceed to divert and apply to a beneficial use, aid
. SRR AR
R ;?2 - that in,tgg event you are not able to follow such plan through -0 1

Lt —~ :-‘,;';- A e S . . i . ) 4,.:_1.::’__“ . : ‘
28 | completion, then you will necessarily lose your water right. ‘§
1
24 | rTherefore, the application, if it doc¢s not appear to be specula- 1 4
25 tive_on*itiﬂface, must be judged upon the diligence and intent Ty
26 Lo deg "‘etlz iy d . 1
of the applicant. We quote “fxom- the " Séherck case on page 79 1
¢
<21} as follows: o ';-ﬁJ
e e o -, o
T B A e e VS 6- :
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"After all, as stated in Novada Ditch Co., v. Tenref:,
supra, that no matter who may initiate the right, if
it is perfected that general purpose of an appropria-
tion is accomplished. 1In Sowards vs. Meagher, supra,
the Court stated that 'the final step, and the most
essential element, to constitute a completed valid
appropriation of water is the application of it to

a beneficial purpose.' Our statute seems to lay the
main stress on the beneficial use, and in the case of
irrigation by direct flow from the stream, on the
place of use. Other elements seem to be of more or
less secondary importance, except, of course, that the
prior applicant and permitee, who is diligent other-
wise, has the prior right. No good reason, accordingly,
appears, if the law is complied with in other respects,
why a man should be forbidden to act as a volunteer
for another in connection with the steps leading up

to a perfected appropriation. If Hill wanted to act
as a benefactor of Ryan and Dickenson, and Ryan wanted
to act as a benefactor of Dickenson, sound policy does
not, we think, reguire that this should be fcrbidden
merely to give another whc has no greater right to the
unappropriated waters of this state, and who has been
tardy, the chance to obtain it." (Emphasis ours)

The final case cited in the Brailsford's brief on the
issue of speculation is Tochey vs. C npbell, 60 Pac. 396 (Mont.
1900). 1In that case, the plaintiff brought an action to fore-
close a neighboring water user from the right to enjoy a joint
ditch fed by the East Gallatin River. Montana State Supreme
Court reversed the District Court which had foreclosed any right
of the defendant and allowed the defendant such right as he was
able to show that he had applied to beneficial use; however, he
was not allowed additional water where he was able to show no
more than a bare alleged intent to apply to beneficial use
additional water to additional lands some time in the future.
With this, of course, we agree entirely. We also agree with the

following guote from that case:

6 7
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1“ "One of the rules inthe system of law of water
rights is that no one man can, by prior appropriation,
2 obtain exclusive control of an entire stream, unless
his appropriation is made for some beneficial purpose
3 presently existing or contemplated. (Emphasis added
He is restricted in the amount that he can appropriat :
4 to the guantity needed for such beneficial purposes.
I 'The intention of the claimant is, therefore, a most
6 important factor in detemining the validitv of an
appropriation of water. (Emphasis ours) When that s
6 ascertained, limitation of the guantity of water
necessary to effectuate this intent can be applied
7 according to the acts, diligence, and needs of the
appropriator.' Power vs. Svitzer, 55 Pac. 32 (Mont.).
8 The policy of the law is tc prevent a person from
acquiring exclusive control of a stream, or any part
9 thereof, not for present and actual beneficial use,
but for mere future speculative profit or advantage,
10 without regard to existing or contemplated beneficial
uses. We recognize the doctrine that right to the
11 use of water may be owned without regard to the title
to lands upon which the water is to be used; that is,
12 that a right to the use of water is a possessory one,
that may be obtained by actual appropriation and
13 diversion, perfected by application of the water so
il appropriated to a beneficial use then present or
14 contemplated, and made before appropriation and use
by another. But'as every appropriation must be made
15 for a beneficial or useful purpose, it becomes the
duty of the courts to try the guestion of the
16h| claimant's intent by his acts and circumstances
, surrounding his possession of water, its actual or
17 contemplated use and the purposes thereof. * * *
Neither of them ever enclosed but few acres of the
18 Toohey ground, or irrigated more, or defined the
boundaries of any greater tract, or otherwise did
19 . any act evincing an intent to use water upon any
larger area than the portion actually cutlivated
20 from 1868 to 1876."
21 How then can Brailsford challenge the intent or the
22 "diligence" of Standal and Lemmon in view of the events which
23 have occurred subsequent to the filing of application for Permit
# | No. 36-70727
25 See U.S. vs. Kettenbach 208 1. 209, 213 (Ida. 1913} for
26“ definition of speculation; see also Webster's Dictionary for
27 definition guoted in the conclusion to this brief.
28 -
LAW OFFICES
HEPWORTH
NUNGESTER 3o OeE
AND
FELTON
BUNL, IDANO




T CIEAY: e AR é?

oy
1“ Standal and Lemmon nceded the water hefore the land was
& sl et them lor their intended purponse. They followed -.he

8|} only procedure which any reasonable person could by first obtain-

4 ing the water permit and then purchasing the land. The reve "se

,,g;l-,:, ¥
bl would have been foolhardy and stupid.
- 6 II.
A R :
7 - '-Thgre is sufficient water available toc fulfill Standa

8 I s temmon's application.

9 With respect to the allegat:-ons of Brailsford that

10| there is insufficient, unappropriated water availzble to satisfy
F?m the application of Standal and Leﬁw)h under Applicatior. 36-70" 2,

12 | we ssibmit that it is the duty of the Reclamation Engineer to urarg

13 the Appli@&tion for Permit and issue a permit for any zmount

14 || Lppliad for 1ni¢ﬂl.tha evidence conclusively shows that such a.
oo g
A WEacie . o : . .

L - AMOunt 18 not available a Cannot be placed to a beneficial - se.

- &‘M*ﬁ%l "ﬁ?‘h&‘gsﬂ -z,}-"

.r“ce shows is available and C1n be put to a beneficial

“u@w]b o osuch li;ﬂvggt& the permit must be 7ranted for ¢ . awount wl ich
o wr o ge

- the,qud

f
; s 1'% -Jx,
g@@bﬂﬁ%@“ls use. It should a?go Bé-remembered that Standal and Lemmon use

e

Bl is nonponsumptive. Certainly, the Engineer must consider the

.1, . 20} plans and specificatiﬁﬁsf;Hﬁmitfed*ﬁY"the'appiicant and unless

ﬁﬁﬁﬁ‘ el and untll ‘the - Appllcatlon, on its face, shows that the water
“m’-’ ¥ :“ v .

ﬁ‘ 3 |

app]led for is either unav&ilabla LOF cannot be utilie=4®, the 5t dé

23
ﬁr’ :-‘ﬁ' A
24 | that either the proof of completion of works or proof oi benefl—

P Sl R R R p R it T . :
cial use portions of the procedure will raise the deficiency in

- 26§ the source of supply of water. As :.on as the actual inabilit:

»izi:ﬁOféﬁﬁﬂﬂaPPlicahtt?ii‘@BEabliQhediupcn the completion of works o
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proof of beneficial use, then the water license should reflect
only the amount which is diverted and put to beneficial use.

The prior right in the amount of 10 c.f.s. claimed by
Brailsford could, in no way, be prejudiced by granting applica-
tion No. 36-7072. The bare and unsupported allegations of
Brailsford with respect to the gquantity of water available from
the'springs identified in application No. 36-7072 should not be
considered by the State Reclamation Engineer in determining the
validity of said application. The record shows that there is
sufficient water available for Standal and Lemmon's intended use.

IIY,

Standal and Lemmon can apply all of the waters they
have applied for to beneficial use. Even if they cannot, the
time for this determination is when they must make their proof
of works and beneficial use.

With respect to the allegation of Brailsford that
applicants Standal and Lemmon have applied for more water than
they can put to a beneficial use, it seems that all of the
authority cited by the brief of Brailsford may be nullified in
light of the fact that none of the cases therein cited apply to
the facts in the case presently before the Reclamation Engineer.
In all of the cases ~ited, either the time for completion of
works or the time for proof of beneficial use had passed. In
our present case the time for proof of completion oi works has
not expired. We agree with and support the cases cited by
Brailsford to the efect that when the time comes for proof of
eneficial use, the1, and only then, must the State Reclamation

110-
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Engineer or the Court, as the case may be, determine whether the
applicant has properly applied the water to a beneficial use,.

In the Washington State Sugar Company v. Goodrich case,

27 Idaho 26, 147 Pac. 1073 (1915) the Idaho Supreme Court did say

"An appropriator of water after conducting the same

to the point of intended use has a reasonable time in

which to apply said water to such intended use."

No Idaho cases have been located by this writer which
hold that the works must be completed or that conclusive proof
must be offered that all of the water applied for may be "bene-
ficially" used before the time that proof of completion of works
and ¢f beneficial use must be made under the terms of the permit.
The cases cited by Brailsford all involve facts where little or
no work has been done. 1In the case at bar thousands of dollars
have been expended toward the development of a large scale fish
propagation facility and hardly one year has expired since the
time of the filing of the application for the permit. The
inguiry invited by Brailsford might be justifiable if no work or
very little work had been done by applicants Standal and Lemmon.

Such is not the care.

Brailsford cites the 1909 case of Farmars' Co-op Ditch

Compzny v. Riverside Irrigation District, et al, 16 Idaho 525

102 Pac. 481, which is another illustration of the point we have
attempted to make. The Court will not, and the State Reclamation

Engineexr should not, attempt to accelerate, by employment of

guesses or estimates the end result which will be secured by the .

expiration of the time allowed in the permit to appropriate. In
the Farmers' Co-op case, the Supreme Court determined that the

~11-
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record was quite iicomplete, that accurate measurements were
available upon retrial of the case and that justice, therefore,
required that the case be retried with accurate measurements
being employed to determine just how much water was needed for
the land. 1In that case, the water had been applied to the soil
and the action was brought to determine priorities as to one
hunéred thirty-five thousand (135,000) acres of farm land in the
Boise, Idaho, area. Likewise, applicants Standal and Lemmon
simply ask that they be given the amount of time allowed in their
permit in which to apply the water which they have filed upon

to a beneficial use.

In the affidavit of David Erickson and in his accompany-
ing attached letter which are relied upon by Brailsford, we dp
not find exact measurements but simply approximations. The
affidavit of Richard J. Dooby states that Standal and Lemmon need
the water applied for. Standal and Lemmon are entitled to a
great deal more than Mr. Erickson's educated guess. Their own
expert, by affidavit, feels that the space available will permit
the application of all of the water applied for to a beneficial

use. We too cite Farmers Co-operative Ditch Company v. Riverside

Irrigation District, et al, supra, as authority that accurate

measurements should be made and "the duty of water" determined as
to this particular situation. Upon expiration of time for proof
of beneficial use, tbhose waters applied for but not beneficially
usec will be subject to applications for appropriation.

Iv,

No statute or case of the State of Idaho says or holds

that a watermaster may not be the holder of a water permit.

~12-
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Brailsford -<uggests that by virtue of the fact that
George Lemmon served as an assistant water master in the area in
which Bickel Spriﬂgs is located a higher duty is placed on him
and inferentially would limit him to an inferior right in the
waters of Bickel Springs. We do not agree that the principles
announced by the cases as cited in subdivision 4 of Brailsford's
brie% are in point nor do they support this conclusion. The
facts therein are not similar in any respect to the facts in the
case before the State Reclamation Engineer at this time.

Section 42-607 of the Idaho Code is entitled "Distribu-

tion of Water" and reads as follows:

"It shall be the duty of said wat2r master to distribute
the waters o the public stream, streams, or water
supply, comprising his district, among the several
ditches taking water therefrom according to the prior
rights of each respectively, in whole or in part, and to
shut and fasten, or cause to be shut or fastened,

under the direction of the Department of Reclamation,
the headgates of the ditches heading from such stream,
streams or water supply, when in times of scarcity of
water it is necessary to so do in order to supply the
prior rights of others in such stream or water supply,
so long as the duly elected water master is charged
with the administration of the waters within a water
district, no water user within such district can adverse+
ly possess the right of any other water user."

From the foregoing, there is no limitation applied to

George Lemmon or any water master in applying for a water permit.

Chapter 6 of Title 42 of the Idaho Code also provides that there

is a limitation in payment of the assistant water masters in the
amount of $5 per day. Had the Legislature intended that those
serving as water masters or assistant water masters could not
participate, personally, in the appropriation of the public
waters of this sta“e, then the Legislature should and would have

specifically so provided by statute. There is no conflict betwee

~13-
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that which is expected of George Lemmon and his acts in concert
with Norman Standal in applying for 365.2 c.f.s. of the waters
of Bickel Springs. The Idaho Supreme Court, in the case of

Nampa and Meridian Irrigation District v, Berkley, 56 Idaho 13,

42 p2d 916, demonstrated this as follows:

"A water master is only an administrative officer and
has no interest in the subject matter of litigation
involved in the water under his control. His only
duty is to distribute the waters of his district in
accordance with the respective rights of the appro-
priators, judicated rights having preference over
unjudicated rights."

Therefore, as long as the application of Standal and

Lemmon is not allowed to interfere with any prior rights of
Brailsford, the claimed ten inches of the waters of Bickel SpringT,
then there is no conflict between Mr. Lemmon's position as

assistant water master and his application with Mr. Standal.

CONCLUSION

It is the hope of the protestants that application No,
36-7072 will fail upon the issue of "speculative purposes" as
set out in Section 42-203 of the Idaho Code as amended. Webster'$
Third New International Dictionary defines speculation as follows

"An act of speculating (as by engaging in business
out of the ordinary, by dealing with a view to
making a profit from conjectural fluctuations in
the price rather than from earnings of the
ordinary profit of trade, or by entering into a
business venture involving unusual risks for a
chance of an unusually large gain or profit) or
the condition of being speculated in, contrasted
with investment."

We note with interest the distinction made in the fore-
going definition between "making a profit from conjectural
fluctuations in the price rather than from earnings of the

-14-
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E 1| ordinary profit of trade." Certainly, it cannot be argqued that

L

2 there is any evidence that Standal and Lemmon have had any intent

8 or have done any act evidencing an intent to do anything other

4 than to develop a fish propagation facility and thereafter to

g At - st ol ARy

6|l raise and sell fish, By virtue of the foregoing definition, it
? 6 | would seem that they would have need to have planned to secure
7 a waEer right.and then sell the same before setting about developt
8 ing a facility.

9 The only case which this writer could find dealing with
10 the theory of speculation concerning appropriation of property

11 } was the Idaho Federal District Court case of the United States

12| v. Kettenbach, 208 F. 209, 213 (1913). 1In that case, the Court

18 | did not decide the case on the issue of speculation, but at least
14 something might be garnered from the Court's consideration of

16 | that issue which we quote in full as follows, to wit:

i R £ e - AR Lt e A ek ¢ i

16 "It is contended by the complainant in this Court
that the patents described in these three cases
17 should be declared fraudulent and void on the
single ground that the evidence establishes the
18 fact that the entrymen applied to purchase the
lands described in their entrys for the purpose
19 of speculation. Section 2 of the Act of June 3,
1878, does reqguire the entryman to set forth in
20 his aworn st.atement, among other things: j
21 'That he does not apply to purchase the i
same (the land) on speculation, but in |
22 good faith to appropriate it to his own
exclusive use and benefit.'
23
"The definition of the word 'speculation' is given :
24 by Webster as follows: :
25 'The act or practice of buying land, goods, i
shares, etc., in expectation of selling at :
26 a higher price.' §
27 "It may be conceded that, when the entryman made entry %
23 ~15-
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of the lands in controversy, it was with the expectation

that they would sell them at a higher price; but we are

not reguired to dispose of these appeals upon these
words of the statute.”

In any event, we do have an applicable judicial inter-
pretation and definition of the word ‘'speculation’. It may not
be forcefully nor convincingly argued that speculation applies to
the Eact surrounding application for permit No. 36-7072., For
that reason, we submit that cases cited by Brailsford simply do
not support the allegation that the application of Standal and
Lemmon was made for 'speculative purposes.' The cases cited by
the protestants are simply cases where a great deal of time was
allowed to pass subsequent to the application for permit and
were simply a restatement of the rule requiring diligence in the
pursuit of construction of works and application of water to a
beneficial use. Counsel cited the Wyoming case of Scherk v.
Nichols for the proposition of 'speculation'. It seems after
reading that case that it should have been cited by Standal and

Lemmon because the Scherk case adopted the language of Sowards

v. Meagher, supra, which simply held that one need not own land

at the time he Files an applieation for a permit to appropriate
and that he will be allowed to pursue application to a beneficial
use in spite of the fact that he may never own the property upon
which the water is tc be used. The case also indicates that he
is allowed to run the risk of losing any water right he may have
attempted to secure by failure to use some of the water applied
for or all of said water for a'beneficial purpose. That, too,
seems to be very much in point on the third issue raised by

protestants, Brailsford.

-16-
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Finally, as to the issue of speculation, Hrotestants

cite Toohey v. Campbell, supra, which clearly states that "the

intention of the claimant is, therefore, a most important factor
in determining the validity of an appropriation of water." How
may we determine the intent other than by analyzing the actions
taken by the applicants subsequent to the filing of their appli-
cation for permit? If we consider those facts, we find that the
applicants have, with great diligence and at no small expense,
proceeded to develop a very large fish propagation facility.

So far as the question of sufficiency of unappropriated
water available from Bickel Springs is concerned, Standal and
Lemmon are entitled to take whatever amount is available up to
the amount that their application calls for. If Brailsford has
an established right to 10 c.f.s. of said waters and said right
is prior, then Standal and Lemmon should take what is left up
to the amount asked for in their permit. The Engineer has pro-~
mulgated a study of the springs in the Hagerman area of the Snake
River and consideration should be given to the amount of water
determined by that study to be available from Bickel Springs,
but in the final analysis, the available water supply will control

Brailsford would have the application denied by virtue
of the alleged inability of Standal and Lemmon to effectively
and economincally utilize all of the water which they have applied
for, yet Brailsford failed to cite a single case which is in any
way relevant or applicable to the facts presently before the
State Reclamation Engineer. All of the cases cited by the protest
tant deal with situations occurring not shortly after the filing

~17-
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of the application for permit nor near the time for proof of
completion of works, but they all deal with factual situations
concerning the time for proof of beneficial use or times sub-

seguent thereto. As it was cited in the Washington State Sugar

Company v. Goodrich case, supra, "an appropriator does have a

reasonable time, after completion of works to apply the water to
a beheficial use." The cases simply hold that an applicant must
be "diligent"” or be found in "abandonment" of the right which he
attempted to perfect. No applicant can be allowed to tie up
water indefinitely, but all applicants are given at least five
{(5) years in which to place water to a beneficial use. It is
certainly obvious to anyone who might observe the Bickel Springs
development of Standal and Lemmon that they have been most
diligent in prosecuting the establishment of a substantial fish
propagation facility. The Engineer should take a "view" of the
facilities as the idea of a "view" is extensively recognized in
Idaho law and especially in the area of water rights cases. Cer-
tainly, such a view might be taken prior to the rendition of a
decisgsion in this case so that the Engineer might thoroughly
faiiliarize himself with the extent of the work and the expendi-
tures made by the applicants under application No. 36-7072.

The observations of fisheries bioclogist, David Erickson,
are interesting, but are certainly not offered in satisfactory
depth supported by computations nor an expression of the affiant
Erickson that he has a sufficient thorough knowledge and under-
standing of the plans of the applicants in developing the Bickel
Springs property for the State Engineer to give any great weight
to the thoughts of said fisheries biclcogist.

-18- 36 TCER




1 Section 42-607 of the Idaho Code and the Idaho case of

Nampa and Meridian Irrigation District v, Berkley, supra, demon-

£y T e s
n

8 strated that the water master is an administrative officer but

4 no statute nor any of the cases cited support the allegation

g b that by virtue of his employment as an assistant water master,

g 6 George Lemmon should be disqualified from individually and per-
% 7 sonélly pursuing the development of a large hatchery and trout

% 8 | rearing facility. It is the stated intent of the legislature to
4

% 9 encourage Idaho's citizens in developing the water resources of

10 | this state.

——rt

|
:

ﬁ 1 Allow me t»o close with just this one thought. What
12 | would be the case if Standal and Lemmon applied only for a mini-
13 mum amount of water and then, after applying all appliéd for to a

i
i
)
i
g?
g.
e
k
g

14 beneficial use, had additional lands upon which to construct

15 ponds? What would be the reply of Brailsford if thy were asked

16 | to allow an amendment of Standal and Lemmon's original applica-

17 tion, to date back to the original date thereof, for additional

18 waters?

£ 19 Dated this 18th day of August, 1970.

' 20

1

_‘ 21 Respectfully submitted,

22 HEPWORTH, WALKER, NUNGESTER & FELTON

' 28 Attorneys for Applicants Standal &
Lemmon

. 24

% BY WQ Moo Sl

. /1
= 25 Qon) ¢ mepagEehy

27
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LAW OFFICES
HEPWORTH. WALKER, NUNGESTER. AND FELTON '

PROFESSIONAL CENTER AREA CODE 208
1020 MAIN PHONE 143-43988

BUHL, IDANHO .- 83318

JOHN C. HEPWORTH OTHER OFFICES AT

LLOYD J, WALKER "o ’ » o moKey -
TWIN FALLS, IDAHO 63801 '

WM. L NUNGESTER
MICHAEL H. FELTON July 20, 1970 (206) 753.3083
AUN VALLEY, IDAHO #8335)

(208) 728.5881

Department of Reclamation
Statehouse - Annex 2
Boise, Idaho 83707

_Attention: R. Keith Higginson

AR AN 0 T o e A MY L 00 00 i bt bt it mriaien 4 o

Re:y Standal and Lemmon vs.
Brailsford Brothers, Inc.

: Dear Mr. Higginson:

] I am enclosing an Affidavit of Norman S. Standal and

A George Lemmon and an Affidavit of Richard J. Gooby and a Brief in

3 support of the petition of Standal and Lemmon. Copies of the same
i are this same date being sent to John Rosholt of Parry, Robertson,

Daly & Larson. :

You will recall that a stipulation was entered into
between the applicants and protestants in this matter that the
4 case would be submitted on affidavits and written briefs and the
4 ' records now on file with the Department. John Rosholt and I have
: agreed that each shall have an additional 15 days within which to
reply to the brief filed by the other. Thank you for your consider-

ation.
! Very truly yours,
HEPWORTH, WALKER, NUNGESTER & FELTON
|
JCH/pw
Enclosures

s
T
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BEFORE THE STATE RECLAMATION ENGINEER
OF THE

STATE OF IDAHC

* k % k% k % &k % %k % %k *k %

IN THE MATTER OF THE APPLICATION FOR PERMIT ) BRIEF OF
NO. 36-7072, NORMAN S. STANDAL AND GEORGE ) APPLICANTS,
LEMMON, AND APPLICATION FOR PERMIT NO. 36-7085,) STANDAL AND
ROBERT H. BRAILSFORD, PRESIDENT OF BRAILSFORD ) LEMMON
BROTHERS, INC., an IDAHO CORPORATION. )

* Kk % Kk Kk k k k %k %k k * * * * * Kk * *k % * Kk Kk k
FACTS

Since the stipulaticon of the parties as to the disputed
facts has adequately set out the dates of‘the filing and cother
pertinent related information, it appears that recitation of the
stipulated facts would be unnecessarily repetitious and for that
reason, this writter will confine himself, in this memo, to brief
observations concerning the four (4) items identified as disputed
facts in the aforementioned stipulation.

With respect to the claim that George Lemmon was water
master for District No. 63, which includes Hagerman Valley and
the points of diversion in the applications of Standal and Lemmon,
we submit that there is no statutory prchibition against an
employee of the Department of Reclamation filing for a permit to
appropriate the waters of the State of Idaho. There being neo such
prohibition, the applications of Standal and Lemmon are in no way
inferior to the application of Brailsford Brothers, Inc.

With respect to the allegation that there is insufficient

unappropriated water available as applied for, it appears that the
-1-
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State Reclamation Engineer may take Jjudicial knowledge of the
figures published by the Department relative to the water availabld
in the sources of supply identified in the applications for per-
mits herein involved.

With respect to the allegation that the applicants,
Standal and Lemmon, cannot apply the amount of water requested
to beneficial use, we must refer to the affidavits of the applicantg
and of Richard J. Gooby, on file herein.

Finally, it is contended that the application of Standal
and Lemmon, No. 36-7072 was filed for speculative purposes. The
balance of this brief shall be devoted to consideration of that

question.

L AW

In the fall of 1968, the University of Idaho Law School,
Board of Editors of the University of Idaho lLaw Review, reviewed
and updated the comprehensive "Idaho Law of Water Rights" original-
ly published by Wells A. BHutchins. This work, at page 14, which
is found in volume 5 of the Idaho Law Review, discusses initiation
of water right upon land owned by another:

"Water may be appropriated for beneficial use on

land not owned by the appropriator, which water

right becomes a property of the appropriator.*®

The subdivision of the article entitled " Private Lands"

continues on page 15 thereof with a quote from the 1919 Idaho

Supreme Court case of Sarret vs. Hunter, 32 Idaho 536, 541-542:

"In determining whether a valid appropriation of
water has been made, or the respective pricrities
of contending appropriators, the law does not concern

-2
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itself with disputes relative to the title to the

lands for which it is claimed the water was appropriated.
The test of a valid appropriation of water is its
diversion from the natural source and its application

to a beneficial use. * * * When one diverts water
hitherto unappropriated and applies it to a beneficial
use, his appropriation is complete, and he acguires a
right to the use of such water, which is at least
coextensive with his possession, and so when one makes
application for a permit to divert and appropriate water,
the query is, not upon whose lands does he intend to
apply it, but upon what lands he intends to apply it,

and to what use does he expect to put it when so

applied. His right to possession, or the character

of his occupancy as between claimants to the right to
the use of the public waters of the State, is not in
issue,

"Title to land will not be determined in fixing
priorities to water between water claimants., * * *

"We hold that a water right may be acquired by
completion of works under a permit and the applica-
tion of water to a beneficial use, and that when this
is properly done the priority will date from the
issuance of the permit without regard to whether the
permit holder was at the date of his application

in any way connected with the legal title to the

land upon which he proposed to apply the water."
(Emphasis added.)

In the Sarret case, it was successfully argued that it
is not necessary for the appropriator to have title to or a
legal interest in the intended place of beneficial use of the
water in order to properly qualify his application for permit
which, when perfected, would necessarily date back to the date
of his written application.

In the case now before the State Reclamation Engineer,
the applicants, Standal and Lemmon, did not own the real property
described in their application as being the place of beneficial
use at the time of the filing of the application:; however, sub-
sequent to the filing of their applications for permits, they

-3-
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submitted a sealed bid to the then owner, Idaho Power Company, and
were successful and did, on the 8th day of October, 1969, purchase
the lands described in their applications from Idaho Power Company,
which said lands, as purchased, contain the property described as
the points of diversion and the property described as the places
for beneficial use. Hence, applicants Standal and Lemmon were not
impaired by their nonownership of the property later purchased fron
Idaho Power Company in making their applications for permits; how-
ever, any question raised by nonownership was taken care of when
they purchased both the points of diversion and application to
beneficial use shortly after the filing of their applications for
permits.

In the 1921 Idaho Supreme Court case of Sanderson vs.

Salmon River Canal Company, 199 Pacific 999, an action is reported

wherein the defendant canal company was sued upon its refusal to
deliver water to one who held shares of stock in said company but
did not own the land to which said shares were appurtenant. 1In
this case, the plaintiff had not secured a patent from the Federal
Government, which was the owner of the land in question. The Court

cited Sarret vs. Hunter as authority for its holding as follows:

"C. S. # 3018, providing that water rights to all
Carey Acts lands shall attach to and become
appurtenant to the land as soon as title passes
from the United States to the state, does not,
and cannot, have the effect of making the water
right an inseparable appurtenance cf the land.™

In 1930 the case of First Security Bank of Blackfoot vs.

State 49 Idaho 740, 291 Pacific 1064, in an action where the
lessee of state owned school lands attempted to secure a water

—4
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right for water used on the leased lands, it was said as follows:
"This Court has repeatedly held that a water right
is not necessarily appurtenant to the land on which
it is used and may be separated from it, and this
is the general rule."
With respect to the point of diversion, rather than the

place of beneficial use, the Idaho Supreme Court, in the case of

Bassett vs. Swenson, 51 Idaho 256, 5 Pacific Second 722 (1931)

determined that a case of diversion and application to beneficial
use for a nonconsumptive use, i.e., power purposes, the applicant
had a right to make application for permit to put waterfall to

beneficial use although he had no right or title in land on which

waterfall was situated.

ARGUMENT

From the case of Sarett vs. Hunter, Sanderson vs.

Salmon River Canal Company and First Security Bank of Blackfoot

vs. State, it can be seen that the Idaho Supreme Court has

repeatedly held that it is not necessary £f£or one to be owner of
the place of beneficial use in order to make a valid application
to appropriate the waters of this State. It being acknowledged
public policy of the State of Idaho to completely develop the

material resourses of the State and as said in Bassett vs.

Swenson, supra,

"We are convinced that power in the streams of
this State capable of being developed into
electric energy is one of the material resources
of this State and that the use of land necessary
to its development constitutes under our Con-
stitution a public use for which condemnation
will lie."

. ~ [E5 TN ¥
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It logically follows that development of waters suitable
for fish propagation is also a public purpose favored by this
State.

The Bassett case was also authority for the contention
of Standal and Lemmon that it was not necessary that they own the
points of diversion as described in their applications for permits
to appropriate at the time that their permits were filed. They
had been negotiating with the Idaho Power Company for the purchase
of property as stated in their affidavit on file herein and
furthermore, their subsequent purchase of both the points of
diversion and application to beneficial use should settle the
matter once and for all.

It also follows that applicants Standal and Lemmon own
both the points of diversion and places of beneficial use while
applicants Brailsford Brothers, Inc., own only the places of
beneficial use identified in their application.

To review the other points hereinbefore considered in
this brief, it should stand to reason that since there is no
statutory prohibition restricting employees from the Department
of Reclamation from applying to beneficially use the waters of
this State, there cannot properly be raised any question as to
the propriety of Mr. Lemmon being a party to the applications of
Standal and Lemmon.

The contention that there is insufficient water to
satisfy the application of Standal and Lemmon, even if it be prior,
is not supported by takles promulgated by the Department of
Reclamation of this State showing the available water at the

—6—
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points of diversion listed in Application for Permit No. 36-7072.
FPurther, there is an affidavit supporting the position of Standal
and Lemmon that there is adequate land available, and owned by
Standal and Lemmon, on which to beneficially use all of the water
for which they have applied. Hence, the application of Standal
and Lemmon should be approved and that of Brailsford Brothers,
Inc., should be denied.
Dated: July 16, 1970.
Respectfully submitted,
HEPWORTH, WALKER, NUNGESTER & FELTON
WDV W e
Jah@ C. Hepwbrth,>of the firm
Attorneys for Applicants Standal

and Lemmon
Residing at Buhl, Idaho

CERTIFICATE OF MATILING

The undersigned, a resident attorney of the State of
Idaho, with offices in the Professional Center, 1020 Main, Buhl,
Idaho, 83316, and one of the attorneys for the applicants Standal
and Lemmon in this action, certifies that he caused to be mailed
a copy of the foregoing Brief of Applicants, Standal and Lemmon,
and a copy of the Affidavit of Richard J. Gooby to Parry,
Robertson, Daly & Larson, P. O. Box 525, Twin Falls, Idaho, 83301,
on the 70 % day of July, 1970.

HEPWORTH, WALKER, NUNGESTER & FELTON

By AG—E\Q -
Jé@pXC. HepwortH, o€ _the firm
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lﬂ BEFORE THE STATE RECLAMATION ENGINEER

2 OF THE

8 STATE OF IDAHO
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|

6 |IN THE MATTER OF THE APPLICATION FOR PERMIT )
NO. 36-7072, NORMAN S. STANDAL AND GEORGE )
7 |lLEMMON, AND APPLICATION FOR PERMIT NO. 36-7085,) AFFIDAVIT
ROBERT H. BRAILSFORD, PRESIDENT OF BRAILSFORD )
8 [BROTHERS, INC., an IDAHO CORPORATION. )

9 k d K Kk d Kk ok k k Kk k Kk Kk Kk *k & *k % Kk % % % Kk *
10 |STATE OF IDAHO )
} ss.

|
11ICc:urn:y of Twin Falls )
12 Richard J. Gooby, being first duly sworn on cath, depossag
18 lland says as follows:

:‘_‘u‘.x.{{__% f",,\. Iy ok

14“ - " That your affiant holds the title of Distrist Conserva-

15 | tionist with the United States Soil Conservation Service and is
16 stationed at the Gooding Work Unit, Gooding, Idaho.
17 That your affiant was graduated from the University of
18 || 1daho, with a degree in agriculture.
19 That your affiant is familiar with the filings numbered
20 1 36-7072 and 36-7071 filed before the State Reclamation Engineer
2l §by Norman S. Standal and George Lemmon.
22 That your affiant is advised that the total of the two
23 | (2) applications amounts to 365.2 c.f.s. >f water and that your
24 | affiant is fully familiar with the layout of ponds and structures
25 | to be utilized by applicants Standal and Lemmon on the property
26 | gescribed in the aforementioned applications fér permit s.
27 That your affiant is familiar with the water and cite
28 ' -1
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- 4 That based upon your affiant's education and his practi-
S
: # 5‘ca1 experience in the layout and dev2lopment of fish propagation
6 [facilities, he feels that the 365.2 c.f.s. of water can and will
: 7 |lbe beneficially used pursuant to the drawings and specifications
: 8 l[of the applicants and further that s:id applicants have, in the
9 llands described in the said applicat ons, more than sufficient
10 l1and to utilize the total water applied for in said applications
11 } for the purpose of fish propagation.
12 Further your affiant saith not.
_ 18 Dated this _ ,» day of July, 1970.
. r—- - . {./’ e
15 éﬂ“"éfq/( \&’/-/.25 e
Richard J. Gooby - Affiant
16
17 [l =-5r ~. SUBSCRIBED AND SWORN to before me this _ 2 ~day of
RN ) i o ,,'-":
18 july, 1970.
. ‘._ . . . "_;/ o 7 {_; P
204 ~ - L Notary Public for ‘Idaho
- Residing at Buhl, Idaho
21
22 Tlerer e o /‘T.'JC., P =ovo3,
23
24
25
26
28 —2-
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RUNGESTER
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lnrequirements for trout propagation and has been called upor on

2 |numerous occasions to analyze, develop and plan fis! propagation

8 |[facilities for residents of the Magic Valley and Idaho.
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PARRY, ROBERTSON, DALY & LARSON "
s
LAWYERS
. R. P. PARRY
; T. M. ROBERTSON FIDELITY BANK BUILOING Lo
JOHMN H. DALY (I1913.1968) P O mOX 525 Qv—";,'-?-,n-‘
! BERT LARSON
C. G. MCINTTRE TWIN FALLS, IDAHO 83301 TELEPHONE
JOHMN R, COLEMAN t20®) 733 -3722

v
B THOMAS G. NELSON
JOKMN A, ROSHOLT

é_'; FRED D. DECHER July 20, 1970

ROBERT C_PAINE

;! Mr. R. Keith Higginson, Director
- Department of Water Administration
Statehouse - Annex 2

Boise, Idaho 83707
Re: Application for Permit Nos. 36-7072 and 36-7085
Dear Keith:

Enclosed is our »srief on behalf of Brailsford Brothers, Inc,,
concerning the above two applications.

Mr, Hepworth and I have agreed that we will file rebuttal
briefs to each other's brief in the near future. Hopefully, you
will be in receipt of them within the month and you may then
make your final determination.

© e A PR, e APt « ok | 8

Thanks for your consideration in this matter.

Sincerel y,

“Nereur

JOHN A, ROSHOLT

JAR:mer
Enclosure
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BEFORE THE STATE RECLAMATION ENGINEER

OF THE

STATE OF IDAHO

In the Matter of Application for Permit

No. 36-7085, Robert H. Brailsford,

)

)

) BRIEF OF
Piesident of Brailsford Brothers, Inc., ; BRAILSFORD BROTHERS, INC.
an Idaho Corporation, and Application ;
for Permit No. 36-7072, Norman S. Standalg
and George Lemmon. ;

STATEMENT OF FACT
IT HAS_BEEN STIPULATED THAT THE UNDISPUTED FACTS IN THIS
MATTER ARE:
1. Norman S. Standal and George Lemmon, are signatories to

Application for Permit to Appropriate the Public Waters of the State
of Idaho No. 36-7072 which was filed in the office of the Reclamation
Engineer for the State of Idaho on the 17th day of July, 1969, at
2:00 o'clock P.M. In such application, Standal and Lemmon reguest
permission to appropriate 215.2 cubic feet per second for fish
propagation and domestic purposes from the water source described as
Thousand Springs, tributary of the Snake River, in Gooding County,
the points of diversion more particularly described as:

Northwest Quarter of the Northwest Quarter (NW 1/4

Nw 1/4) of Section 8, the Northeast Quarter of the

Northeast Quarter (NE 1/4 NE 1/4) of Section 7, and

the Southeast Quarter of the Southeast Quarter

(SE 1/4 SE 1/4) of Section 6, all in Township 8 South,

Range 14 East, Boise Meridian, Gooding County, Idaho.

2. Application No. 36-7072 indicated that the property at
the point of diversion and the place of use was owned by the Idaho

Power Company and that the applicants were negotiating for the

purchase of said property. A protest against said application was
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filed by Brailsford Brothers, Inc., said protest dated the 1llth day
of August, 1969.

3. On September 29, 1969, Brailsford Brothers, Inc., an
Idaho corporation with their principal place of business in Buhl,
Idaho, submitted Application for Permit to Appropriate the Public
Waters of the State of Idaho No. 36-7085, which application was
received in the State Reclamation Engineer's office at 9:00 A.M. 1In
said application, Brailsford Brothers, Inc., sought authority to
divert 150.0 cubic feet per second of the water from the Bickel
Springs, tributary of the Snake River in Gooding County, Idaho. The
points 6f diversion were specified as (Lot 1) Northwest Quarter
Northwest Quarter (NW 1/4 NW 1/4), Section 8; (Lot 8) Southeast
Quarter Southeast Quarter (SE 1/4 SE 1/4), Section 6; Northeast
Quarter of the Northwest Quarter (NE 1/4 NW 1/4), Section 8; (Lot 2)
Southeast Quarter Northwest Quarter (SE 1/4 NW 1/4), Section 8; all
property described being in Township 8 South, Range 14 East, Boise
Meridian, Gooding County, idaho. The application specified that
Brailsford Brothers, Inc., owned the property at the place of use
and that the property at the point of diversion was owned by the
Idaho Power Company, and further specified that the applicant would
either purchase property at the point of diversion from the Idaho
Power Company at public auction, negotiate for lease with the
successful purchaser, or file a condemnation action to gain access
to the intended points of diversion. Applicatioﬁ No. 36-7085
indicated that 150.0 cubic feet per second of water would be used
for the irrigation of 2,542 acres of land owned by the Brailsford
Brothers, Inc., and that 50 cubic feet per second of wéter would
be used for fish culture or fish propagation purposes. On October 28
1969, a protest against the issuance of a permit under Application
No. 36-7085 was filed by Norman Standal and George Lemmon.

4. On October B, 1969, Norman Standal and George Lemmon

submitted the highest and best bid to the Idaho Power Company for thg

-2 36 7085
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purchase of the property described in Application No. 36-7072 and on
October 20, 1969, did enter into a contract for a period up to ten
years with interest at 8% per annum with the Idaho Power Company for
payment of the unpaid balance of the purchase price.

5. On December 10, 1969, Brailsford Brothers, Inc., filed
with the State Department of Reclamation an Amended Application for
Permit. This amended application asked for authority to reduce the
amounts requested under the original application No. 36-7085 from
150.0 cubic feet per second to 100.0 cubic feet per second from the
Bickel Spring, tributary of the Snake River. Only two points of
diversion were listed in the amended application, being, (Lot 1)
Northwest Quarter Northwest Quarter (NW 1/4 NW 1/4) of Section 8;
and {Lot 8) Southeast Quarter Southeast Quarter (SE 1/4 SE 1/4) of
Section 6; both in Township 8.South, Range 14 East, Boise Meridian,
Gooding County, Idaho. The amended applicaticon indicated that
Brailsford Brothers, Inc., owned the property at the intendeé place
of use and that the property at Fhe point of diversion was then
owned by Standal and Lemmon, and further specified that the applicant
would negotiate for the lease of an appropriate right of way or file
a condemnation action if necessary. The amended'appliqation
specified that 20 cubic feet per second would be used for irriqat%on
purposes on 1,007.16 acres of land and that 80 cubic feet per second
would be used for fish culture or propagation purposes on 20 acres of
land.

6. At all times during 1969, George Lemmon served as water-
master for Water District #63 which district includes the Hagerman
Valley including those points of diversion in the application herein
referred to.

THE DISPUTED FACTS ARE:

1. BApplication Nos. 36-7072 and 36-7085 were filed for

speculative purposes.
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2. There is not sufficient unappropriated water available
as applied for, by Lemmon and Standal.

3. The applicants, Lemmon and Standal cannot apply
the amount of water requested to beneficial uses.

4. Applicant, George Lemmon, is not a proper applicant
and consequently application for Permit No. 36-3072 was made
for speculative purposes.

POINTS AND AUTHORITY

I.
APPLICATION FOR PERMIT NO. 36-~7072 TO APPROPRIATE THE WATERS
OF THE STATE IS FOR SPECULATIVE PURPOSES AND SHQULD BE DENIED.
Idaho Code § 42-203

City and County of Denver vs. Northern Colo. W.C. Dist.
276 P.2d 992, 1008 (iflo. 1954)

Scherck v. Nichols, 92 P.2d 74, 78 (Wyo. 1939)

Toohey v. Campbell, 60 P. 396 (Mont. 1900)

Hutchins, Idaho Law of Water Rights, 5 Idaho
Law Review 1, 25 (1968)

93 C.J.S. Waters, Sec. 172, p. 915

Clark, Water and Water Rights, Vol. 1, Sec. 22.%9,
p. 122 (1967)

I1T.
THERE IS NOT SUFFICIENT UNAPPROPRIATED WATER AVAILABLE
AS APPLIED FOR BY APPLICANTS LEMMON AND STANDAIL.
Idaho Code § 42-203
II1T.
THE APPLICANTS FOR PERMIT NO. 36-7072 CANNOT APPLY
THE AMOUNT OF WATER REQUESTED TO A BENEFICIAL USE.

Hutchins, Idaho Law of Water Rights, 5 Idaho
Law Review 1, 38, 39 (1968)

Coulson v. Aberdeen - Springfield Canal Co.
39 Idaho 320, 323-324, 227 P.29 (1924)

Twin Falls Land & Water Co. v. Twin Falls
Canal Co., 7 Fed. Supp. 238, 245, 251
(D. Idaho 1933)

Burley Irr., Dist, v. Ickes, 116 F. 24 529,
535 (CAD. Columbia 1940)

_4._
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Idaho Code § 42-220

Washington State Sugar Co. v. Goodrich,
27 Idaho 26, 44, 147 P. 1073 (1915)

Farmers' Co-Operative Ditch Co. v.
Riverside Irr. Dist. 16 Idaho 525, 535,
102 P, 481 {(1909)

Martiny v. Wells, 91 Idaho 215, 219, 419 P. 24
470 (1966)

Ward v. Kidd , 87 Idaho 216, 226, 392 P.2d 183 (1964)

IvV.

APPLICANT GEORGE LEMMON IS NOT A PROPER APPLICANT AND
CONSEQUENTLY APPLICATION FOR PERMIT NUMBER 36-3072 IS FOR
SPECULATIVE PURPOSES.

Idaho Code §42-605

Big Wood Canal Co. v, Chapman, 45 Idaho 380,
320, 363 P.45 (1927).

Bailey v. Idaho Irr. Co., Ltd., 39 Idaho 354,
359-360, 227 P. 1055 (1924).

State v. Cohill, 293 P.2d4 169 (Or. 1956}

ARGUMENTS

I.

APPLICATION FOR PERMIT NO. 36-7072 TO APPROPRIATE THE WATERS
OF THE STATE IS5 FOR SPECULATIVE PURPOSES AND SHOULD BE DENIED.

Idaho Code § 42-203 sets forth the pertinent criteria by whi
the Idaho State Reclamation Engineer may approve, deny, partially
approve, or condition an application for permit to appropriate waters
of the State of Idaho. The pertinent part of the current Idaho
Code § 42-203 is as follows:

"The State Reclamation Engineer shall find
and determine from the evidence presented

to what use or uses the water sought to be
appropriated can be and are intended to be
applied, and where such proposed use is such
that it will reduce the guantity of water
under existing water rights, or that the water
supply itself is insufficient for the purpose
for which it is sought to be appropriated, or
where it appears to the satisfaction of the
department that such application is not made

5T ng 7OET
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in good faith, is made for delay or speculative
purposes, or that the applicant has not sufficient
financial resources with which to complete the
work involved therein, the State Reclamation
Engineer may reject such application and refuse
issuance of permit therefor, or may partially
approve and grant permit for a less gquantity of
water than applied for, or may grant permit upon
conditions.” (Emphasis added)

It should be pointed cut that Idaho Code § 42-203 or its
predecessor did not always include language which would put the
matter of speculation in issue. The predecessor of Idaho Code
§42-203 is §41-203 and in 1935 it was amended to include in its
pertinent part, the language which is hereafter underlined:

", .The commissioner shall find and
determine from the evidence presented what
use or uses the waters sought to be appropriated
* * *can be and are intended to be applied,
and* * * *yhere such proposed use is such that
it will reduce the gquantity of water under existing
water rights, * * * or that the water supply itself
is insufficient for the purpose for which it 1is
sought to be appropriated, or where it appears to
the satisfaction of the department that such
application is not made in good faith, is made for
delay or speculative purposes, that the applicant
has not sufficient financial resources with which to

complete the work involved therein, or if a renewal
permit, that such applicant has not proceeded
diligently in applying the waters involved therein
to any beneficial use or purpose, the commissioner
may reject such application and refuse issuance of
permit therefor, or may partially approve and grant
permit for a less quantity of water than applied for.
Upon the approval of any application in whole or in
part, the fees prescribed by Section 41-202 shall
be paid to the department prior to the issuance of
any permit thereon. The provisions of this section
shall apply to any boundary stream between this and
any other state in all cases where the water sought
to be appropriated has its source largely within
the state, irrespective of the location of any
proposed power generating plant.”

Since 1935 this language has been incorporated in the
appropriate portions of the Idaho Code and even though the State
Reclamation Engineer has previously denied applications for
permits to divert water solely on the basis of "speculation” as a
criteria, no case of record has been decided by an Idaho court on
the precise question. Since no judicial determination

is of record, the Idaho State Reclamation Engineer must establish

e 36 TORS
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guidelines from which he may make.a decision on an alleged
speculative application. In establishing these general guidelines,
each application must be considered on a case by case basis when
the gquestion of “speculatién“ is involved. For guidelines the
State Reclamation Engineer must look to the decisions of other
states involving the saﬁe point. Although, the cases on the issue
of "speculation" are not numerous, three decisions from the highest
courts of "appropriation" states have been discovered. Those

cases are as f&llows:

City and County of Denver vs Northern Colo., W.C. Dist,

276 P. 24 992 (Colo. 1954) was a case in which two proceedings
were brought: one for adjudication of water rights for irrigation,
and the other for adjudication of rights for purposes other than
irrigation. The dispute involved conflicting claims to waters
tributary to the Colorado River on the western slope of the
Continental Divide. The Colorado River Water Conservation District
and others protested the awarding of a decree to the water in
guestion in favor of the City and County of Denver for the reason
that the Water Conservation District claimed an appropriation
of the water prior in time to the City and County of Denver. The
City and County of Denver maintained, among other things, that
the appropriation of the Water Conservation District was for
speculative purposes. On the gquestion of speculation the Supreme
Court of the State of Colorado stated at page 1008 of 276 P 2d:
"% % ¥ A claim for mere speculative

purposes by parties having no expectation

themselves of actually constructing works

and applying the water to some useful purpose

gives them npo rights against subsequent

appropriations made in good faith. Weaver v.

Eureka Lake Water Company, 15 Cal. 271, 272;

Nevada County and Sacramento Canal Company v.
Kidd, 37 Cal. 282 at 314."

A 36 7085




Scherck v. Nichols, 95 P.2d, 74 (Wyo. 1939) was an action

to declare certain water.rights null and void. One of the issues
in the case was the priority of an appropriation of water for
speculative purposes. At page 78 of 95 P. 2d the Supreme Court of

the State of Wyoming said:

10

11

12

13

14

15

16

17

18

19

"* % *Tt is true that it is a policy of this

state, along with that of all the arid regions
that its waters should be put to the highest
possible use. And as stated in Tochey v.

Campbell, 24 Montana 13, 60 P. 396 cited by
counsel for plaintiff, no one should be able

to get control of any part of it for mere future
speculative profit or advantage.” (Emphasis Added)

Toohey v. Campbell, 60 P. 396 (Mont. 1900) states at

page 397 of 60 P.:

"* % * Certain principals controlling the

law of water rights direct as to this conclusion.
One of the rules in the system of the law of
water rights is that no one man can, by prior
appropriation obtain exclusive control of an
entire stream, unless his appropriation is

made for some benefial purpose presently
existing or contemplated. He is restricted

in the amount that he can appropriate to the
guantity needed for such beneficial purposes.
'The intention of the claimant is, therefore,

a most important factor in determining the
validity of an appropriation of water. When
that is ascertained, limitation of the quantity
of water necessary to effectuate his intent

can be applied according to the acts, diligence,
and needs of the appropriator.' Power v Switzer,
21 Mont. 523, 55 Pac. 32. The Policy of the
law is to present a person from acguiring
exclusive control of a stream, or any part
thereof, not for present and actual beneficial
use, but for mere future speculative profit

or advantage without regard to existing or
contemplated beneficial uses." (Emphasis Added)

93 C.J.5., Waters, Section 172 states at page 915:

"The appropriation of water must be for

actual or intended application to some

useful or beneficial purpose allowed by

law; an appropriation for mere purposes

of speculation is nugatory; it must also be

one which confers some exclusive benefit in

the nature of a property interest on the person
claiming as appropriator."” (Emphasis Added)

In our interpretation, Idaho Code §42-203 would require

the State Engineer to make findings and determinations as regards

every application for a permit whether or not a protest is filed on

365 70RS
-8-




10

11

12

13

14

15

18

17

18

B B R B B

]
x|

the application. We think it fair to assume that the State

Reclamation Engineer must find that the application affirmatively

satisfies every requirement of Idaho Code §42-203 before the permit

can be issued. In this regard, two of the foremost authorities on

water law are quoted as follows:

(1968)

Hutchins, Idaho Law of Water Rights, 5 Idaho Law Review 1

states at page 25:

"The State Reclamation Engineer upon receipt
of an application to appropriate the waters

of the state is required to give notice
thereof; if no protest is filed, he may
approve the application if it is in proper
form; if a protest is filed, a hearing must

be held. When the State Reclamation Engineer
finds that the proposed use will reduce the
gquantity of water under existing rights, or
that the water supply is insufficient, or that
the application is made for delay or speculative
purposes and ncot in good faith, or that the
application is lacking in financial resources,
or in the case of applications referred to inmn
the Idaho water rescurces board under the
provisions of Section 42-1737, Idaho Code,

if approval would not be in the public interest
or would conflict with the establishment or
execution of a state water plan or policy, he
may reject the application or may issue a
permit for less than the guantity of water
applied for or may grant the permit upon
conditions. Appeal may be taken to the
appropriate district court by any party who
has formally appeared at the hearing."

Clark, Water and Water Rights, Volume 1, Section 22.9,

states at page 122:

"The authority of the chief administrative

water official has not been prescribed and
litigated with equal throughness in all
appropriation permit states. But in the states
that fully exercised the administrative function
of supervising acquisition of water rights, it is
the privilege of a citizen to appropriate water
if he acquires a permit--a very different matter
from the inherent right to appropriate that still
holds in nonadministration jurisdictions. This
permission will and must be granted if all
statutory prereguisites are fulfilled. But

the fundamental distinction here is that one
condition of the appropriation privilege is

that the administrative branch has the
discretion, subject to judicial review, in any
gquestion that arises concerning the probable
effect of the proposed project on the public
welfare-—-a wide field of inquiry and de01q}€P PORES
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that is not too well charted by reliable

guide posts. The public supervising agency

must act upon the matter, yes or no, and before

approving the proposal must be satisfied that

the public interest will not be better served

by some alternative proposal, present and

foreseeable. And if the administrative agency

decides, on plausible grounds, that the alternative

proposal shall not be granted even though

unappropriated water be available, it is more

than likely that that judicial branch will be

loath to disturb it simply because the judge's

concept of public welfare may not coincide

completely with that of the engineers.”

Assuming the State Engineexr has all of the authority as

set forth in the statute, we think it logically follows that each
of the independent grounds as set out in the pertinent portion of
Idaho Code § 42-203, is sufficient to allow the State Engineer the
authority to reject an application, partially approve it, grant a
permit for a lesser quantity of water, or grant the permit upon
conditions. We submit that the use of the word "or" preceding the
words "speculative purposes" is disjunctive and sets forth "specu-
lative purposes” as an independent basis for the denial or condi-
tioning of a permit. Although the State Engineer has the authority
to examine each application on an independent basis, we would submit
that he must have some established criteria as a guideline. Brailsfd
Brothers, Inc., asserts that the primary criteria to give an
applicant "standing" to file an application to appropriate the
public waters of the State of Idaho, must be an ownership in land at
the place of beneficial use. If this or similar criteria is not
adopted by the State Engineer for use in considering water applicatig
it would be possible for any person, whether or not a resident of
the State of Idaho, to make application to appropriate all the water
of all lakes, streams, creeks, springs, etc., within the State of
Idaho by merely paying the filing fee and filing an application with
the Idaho ﬁepartment of Reclamation which meets the remaining
criteria of Idaho Code §42-203. Consequently, by spending
approximately $5,000 on filing fees and advancing some money

for engineering expensesg, it would be possible to assume that

the waters of the Snake River, the Clearwater River, the
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Salmon River, and the waters of our large northern Idaho lakes
could be the subject of permits issued by the State Engineer, which
unless otherwise conditioned, could tie up these waters for a
period of five years and effectively block future development by
any other "would-be good faith"™ appropropriator.

Brailsford Brothers, Inc., submit that the Idaho State
Reclamation Engineer has recognized the problems which could result
if no criteria were established concerning the interpretation
of the words "speculative purposes" in Idaho Code §42-203. We
would further submit that perhaps the State Reclamation
Engineer has recognized the rule as contended for by Brailsford
Brothers, Inc.. We call your attention to the proceedings in
Application for Permit #36-7086, and attached hereto as Exhibit "1"
the letter of C. Stephen Allred, Deputy State Reclamation Engineer,
dated December 3, 1969, addressed to Mr. Richard Kaster. 1In
this particular case, Mr. Kaster submitted an application to

appropriate waters from the land of another but Mr. Kaster did

own the land at the intended place of beneficial use. Unfortunately,

the State Engineer's Office improperly determined that Mr.
Kaster did not own the land at the point of intended beneficial
use. Thus the letter of December 3, 1969, was transmitted to
Mr. Kaster indicating that application # 37-7086 would be
denied as submitted for "délay and speculative purposes” unless
Mr. Kaster could show cause. It would appear from this record
that the State Engineer has previously adopted as a guildeline
the criteria as contended for by Brailsford Brothers, Inc.

We submit that the applicants under appiication # 36-7072 did
not have "standing" to file their application on July 17, 1963.
Because they did not acquire any property interest in the lands

which they represented in the application as the place of

_l]__
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beneficial use of the water until Octeober 8, 1969. Until

October 8, 1969, when the applicants, Standal and Lemmon submitted
the highest and best bid to the Idaho Power Company and did
acquire the property interest of a contract purchaser in the

land which they had previously represented in their application

as the point of intended beneficial use, they did not have
"staﬁding". {See Exhibit 2}. They owned no land and did not have
standing to file any application to use the water of Bickel Springs
until they required some interest. 1In the interim, the good faith
application #36-7085 of Brailsford Brothers, Inc., filed on
September 29, 1969. Since all requisites had been compliéd with,
#36-7085 is in fact the prior application for the diversion of..
water from the Bickel Springs.

If the State Reclamation Engineer is to remain consistent
in his determination as to what constitutes "standing" to file an
application to divert water, it would appear that he could either
have reguired the applicants to submit a new application on
October 8, 1969, or he might adopt a rule which would allow the
applicants a priority date as of the time that they acquired
"standing" as proper applicants. In this case, "standing" was
not acquired by applicants Standal and Lemmon until October 8,
1969. Brailsford Brothers, Inc., by reason of the ownership
of their lands at the intended point of beneficial use under
application number 36-7085, had "standing” to file their
application when they did file on September 29, 1969. Although,
Brailsford Brothers, Inc., did not own the land at the point
of intended diversion, the Idaho constitution provides a manner
for private citizens to obtain access.

Article 15, Section 1 of the Idaho Constitution declares
the use of waters to be a public use.

"Use of waters a public use. The use of all
waters now appropriated, or that may hereafter
also of all water originally appropriated for

private use, but which after such appropriation
has heretofore been, or may hereafter be sold,

35 70RS
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rented, or distributed, is hereby declared to be
a public use and subject to the regulation and
control of the state in the manner prescribed

by law." (Emphasis Ours).

Since Article 1, Section 14 of the Idaho Constitution provides that

necessary rights of way may be obtained. It follows that Brailsford
Brothers, Inc., is constitutionally authorized to condemn a right

of way for the construction of facilities to permit the

conveyance of the water. Article 1, Section 14 of the Constitution

is as follows:

"Right of eminent domain.--The necessary use

of lands for the construction of reservoirs or
storage basins, for the purpose of irrigation,
or for rights of way for the construction of
canals, ditches, flumes or pipes, to convey
water to the place of use for any useful,
beneficial or necessary purpose, or for drainage;
or for the drainage of mines, or the working
thereof, by means of roads, railroads, tramways,
cuts, tunnels, shafts, hoisting works, dumps,

or other necessary means to their complete
development, or any other use necessary to the
complete development of the material resources
of the state, or the preservation of the health
of its inhabitants, is hereby declared to be a
public use, and subject to the regulation and
control of the state.

Private property may be taken for public use,
but not until a just compensation, to be
ascertained in the manner prescribed by law,
shall be paid therefor. " ‘(Emphasis Ours).

As enumerated in application for permit number 36-7085, Brailsford
Brothers, Inc. recognize that just compensation must be paid for
any taking.

Idaho Code §42-101 is cited for the propesition that all
waters flowing in natural channels are the public property of the
State of Idaho and subject to appropriation. That section reads as

follows:

"Hature of property in water.--Water
being essential to the industrial prosperity
of the state, and all agricultural develop-
ment throughout the greater portion of the state
depending upon its just apportionment to, and
economical use by those making a beneficial
application of the same, its control shall be
in the state, which, in providing for its use,
shall equally guard all the various interests
involved. All the waters of the state, when flowing

35 7OES
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in their natural channels, including the waters of
all natural springs and lakes within the boundaries
of the state are declared to be the property of
the state, whose duty it shall be to supervise
their appropriation and allotment to those
diverting the same therefrom for any beneficial
purpose, ana the right to the use of any

of the waters of the state for useful or
beneficial purposes is recognized and
confirmed; and the right to the use of any

of the public waters which have heretofore

been or may hereafter be allotted or
beneficially applied, shall not be considered
as being a property right in itself, but such
right shall become the complement of, or one

of the appurtenances of the land or other thing
to which, through necessity, said water is
being applied; and the right to continue the
use of any such water shall never be denied

or prevented from any other cause than the
failure on the part of the user thereof to pay
the ordinary charges or assessments which may
be made to cover the expenses for the delivery
of such water." (Emphasis Ours.)

To substantiate the constitutional right to condemn a right
of way to the point of diversion, Chapter 11 of Title 42, Idaho Code
provides the particular statutory framework.

There is some case law in Idaho which states that "an

appropriation initiated in trespass is void". Idaho Power Company

v. Buhl , 62 Idahc 351, 111 P. 24 1088 (1941). The Courts have
generally held that the right to enter private land for the purpose
of obtaining data needed in applying for a permit to appropriate
water should have been obtained from the land owner either by

agreement or by condemnation proceedings. Marshall v. Niagara

Springs Orchard Co.,22 Idaho 144, 125 Pac. 208 (1912). 1In our

particular situation, Brailsford Brothers, Inc., already have the
right to the use of ten cubic feet per second from the Bickel
Springs and could visit the property at the‘point of diversion by
the reasonable use of their existing right of way. |

We understand the State Reclamation Engineer's Office has
previously dccepted and approved permits although the applicant did
not have a written right of way, or had not condemned a right of way

prior to the time the permit was issued. Because of the "chicken

-14~
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and egg" situation involved, we think the procedure adopted by the
State Engineer's Office is indeed proper because proof of the "right
to appropriate" in the form of a permit, would in most instances be
necessary to meet the burden of proof in a court proceeding to
condemn a right of way to the point of diversion. By authorizing
this procedure, the State Reclamation Engineer, effectively says
that there is no such thing as a right initiated in trespass, unless
a technical trespass can be proved as against the applicant.

In order to have "standing" to file an application for
a permit, it would seem that the rule must logically be that the

applicant must own land at the point of intended use, and meet the

remaining statutory criteria of Idaho Code §42-203. If a permit is
then issued, the permit holder purSues with diligence both the
acquisition of his right of way and the construction of the works as
indicated in the permit. Brailsford Brothers, Inc., submits that
on the day they filed application # 36-7085, that they were in fact
an applicant in good "standing“ and owned land at the represented
place of beneficial use and who, if #36-7085 is granted, Brailsford
Bros., Inc., will proceed to either negotiate a right of way or
o bring a private condemnation action for the acquisition of such.
At the time that application #36-7072 was filed by Standal
and Lemmon, they were in fact speculators because they owned no
interest in the lands located at the intended point of beneficial
use. (See Exhibit #2 attached). Having no land ownership, they
had no "standing™. Having no "standing", their application was
made in speculation that they would acquire the Idaho Power
Company lands at a sealed bid opening in October. The fact that
the lands were later acquired is not relevant. The fact is,
Standal and Lemmon did not have "standing" as applicants and were in
fact "speculators" on July 17th, 1969. They did not acquire
standing until October 9, 1969, the date their bid for the purchase

of the property was accepted. It would appear in this case
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that an equitable result can be reached by granting application
number 36-7085 with a priority date of September 29, 1969, and that
application number 36—7072 should be granted a priority date of
the date the land was purchased, October 9, 1969. A permit
issued pursuant to Application #36-7072 should be conditioned
to protect the rights of Brailsford Brothers, Inc., to the use of
10.5 cubic feet per second with a priority date of December 10, 1901,
and to further recognize the prior application (#36-7085) of
Brailsford Brothers, Inc., to the use of 100 cubic feet per second
from the northern most Bickel Springs for the purposes of irrigation
and fish propagation.
II.

THERE IS NOT SUFFICIENT UNAPPROPRIATED WATER AVAILABLE

AS APPLIED FOR BY APPLICANTS LEMMON AND STANDAL.
The pertinent portion of Idaho Code Section 42-203

which applies to this portion of this brief reads as follows:

If the water supply itself is
insufficient for the purpose for which

it is sought to be appropriated, ".

Technically, as the best measurements have so far
indicated, the sources of water flowing from what has been designated
as the "Bickel Spring" in fact produce approximately 215 cubic feet
per second.

The views of Brailsford Brothers, Inc., as applied to this
criterion and the authority of the State Reclamation Engineer to deny
or condition a permit for the above stated reason is technical in
nature. Brailsford Brothers, Inc., presume that if the State
Reclamation Engineer is in agreement with their theory advanced
under "I" above, that Brailsford Brothers, Inc., have the prior
rights to 10 cubic feet per second with a 1901 priority and 100 cubig
feet per second with a September 29, 1969, priority. Thereafter,
there is "an insufficient water supply arising from the Bickel
Spring to award applicants, Standal and Lemmon 215 cubic feet per

second under application number 36-7072. If the State Reclamation
368 PORS
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Engineer elects to find as contended for by Brailsford Brothers, Inc|
in "I" above, there are approximately 105 cubic feet per second or
the remaining total flow of the springs above Brailsford's entitle—
ments, which might be beneficially utilized by applicants, Standal
and Lemmon.

Brailsford Brothers, Inc., further contend that if the total
flow of the spring is to be beneficially applied, in an economic
manner as contended in "III" hereafter, that there is technically

a sufficient water supply for all of the present applications on

the total flow of the spring. An equitable distribution of these
rights based upon the amounts which can be beneficially applied
would further substantiate the arguments of Brailsford Brothers,
Inc., for the issuance of a permit for 100 cubic feet per second
pursuant to application number 36-7085 with a priority date ahead
of any permit issued pursuant to application number 36-7072.

IIT.

THE APPLICANTS FOR PERMIT NO. 36-7072 CANNOT APPLY
THE AMOUNT OF WATER REQUESTED TO A BENEFICIAL USE.

No water user is entitled to make an application to appropri
ate more water than can be put to a beneficial use at the time of ths
application. In addition to application for permit number 36-7072,
Norman Standal and George‘H. Lemmon, have made application for permit
number 36-7121 (Exhibit 3) to conﬁey 150 cubic feet per second
of water to the fish reariﬁg ponds described in application
for Permit No. 36-7072. That is, the total applications of Standal
and Lemmon to appropriate the public waters of the State of Idaho
to be used in the fish rearing ponds amounts to a total of 365 cfs.
As stated in the affidavit of J. David Erickson, which is attached
hereto and marked Exhibit "4, 365 cfs. of water used in fish
rearing ponds on the land available to Standal and Lemmon would
amount to_3.35 turnovers per hour. Trout in a dense population

require flowing water to supply oxygen to the gills and remove toxic
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metabolic by-products from their environment. 3.35 water exchanges
per hour is three times as much water as is needed for these functioh:
in adult trout rearing ponds. It is true that growing fingerling
trout require a greater exchange rate than adult trout. However,
trout farms require only ten to eighteen percent of capacity to rear
fingerlings. Therefore, at least four-fifths of the ponds would not
require an exchange rate of 3.35 turnovers per hour, It is believed
that the Niagara Springs Steelhead Hatchery, which holds juvenile
fish, has one of the highest exchange rates of water of any trout
hatchery. That facility holds only juvenile fish which require a
maximum in exchange rate for efficiency of food utilization. The
maximum exchange rate at thé Niagara Springs Steelhead Hatchery is
2.6 turnovers per hour. It is submitted that the applications of
Standal and Lemmon for 365 cfs of water to be used in trout rearing
farms represents three times the quantity of water needed by the
applicants in the trout rearing ponds.
Hutchins, Idaho Law of Water Rights, 5 Idaho Law Review 1
(1968) states at page 38:
"The intending appropriator may acguire
a right to the use of as much water as is
necessary to satisfy his lawful requirements;
but no water user is permitted to take more
of the water to which he 1is entitled under
his appropriation than is necessary at the

time for the beneficial use for which he has
appropriated it. (Emphasis Added)

Coulson v. Aberdeen--Springfield Canal Company, 39 Idaho

320, 227 P.29 (1924), states at pages 323-324 of 39 Idaho:

"*¥%*Tt is against the public policy of
of the state, as well as against express
enactments, for a water user to take from
an irrigation canal more water, of that to
which he is entitled, than is necessary for
the irrigation of his land and for domestic
purposes.***Tt follows, therefore, that no
legal duty devolves upon any water user to
divert any more of the water to which he is
entitled than he can put to a beneficial use.***"

-18-

36 7OES




10
11
12
13
14
15
16
17

18

Twin Falls Land and Water Company v. Twin Falls Canal

Burley Irx. Dist. v. Ickes, 116 F. 2nd 529

Company, 7 F. Supp. 238 (D. Idaho 1933) states at page 254:

"It is tried to observe that water is
the life blood of the arid portion of the
western states. 8o essential is it to
existence that it is administered as a
public trust. Constitutional and statutory
provisions are set as wardens to guard the
supply. Waste is criminal. On the other-
hand, beneficial use of water is the
foundation of the prosperity of these arid
states."

An at page 251:

"However, in view of the policy announced
as to beneficial use of water in the
constitution of Idaho, no unit holder
is entitled to make a wasteful use of the
water, *"

1940) states at page 535:

"Every reasonable measure of conservation is
required to protect both and to secure the rights
of individual water users. Although the doctrine
of prior appropriation fixes priorities among
individual appropriators in the use of water
according to the maximum, gui prior in tempore,
prior in jure est, it confers no right upon
the prior appropriator to waste water. His
right is qualified by the limitation, made in
favor of subsequent appropriators and the widest
possible use of water on arid lands, that all
of the water he uses must be beneficially applied
and with reasonable economy in view of the
conditions under which the application must be
made. Hence, a use which is wasteful may be
restricted 1n the interest of subsequent
appropriators and thus of the conservation of
water. Shortages make the elimination of water
imperative." (Emphasis Added).

Idaho Code Section 42-220 states in pertinent part:

"*%x*No such license or decree of the
court alloting such water shall be issued
confirming the right to the use of more
than one second foot of water for each
fifty acres of land so irrigated, unless
it can be shown to the satisfaction of the
Department of Reclamation in granting such
license, and to the court in making such
decree, that a greater amount of water is
necessary, and neither such license nor anyone
claiming a right under such decree, shall at
any time be entitled to the use of more water
can be beneficially applied on the lands for
the benefit of which such water right may have
been confirmed,***"

~19- 36 TOES
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Idaho Code Section 42-220 is a pronouhcement by the
legislature of the State of Idaho that the State Reclamation
Department should not issue a license to appropriate the waters of
the state where the amount of water appropriated cannot be
beneficially applied for the benefit of which such water right may
have been confirmed. The applications of Standal and Lemmon,
totalling 365 cfs amounts to three times the amount of water
necessary for use in their proposed trout rearing ponds.

In addition to beneficial use, the factors of economy and
reasonableness of use of water have been imposed upon the applicatoy.

Hutchins, Idaho Law of Water Rights, 5 Idaho Law Review 1, 39 (1968}).

An application for a permit to appropriate three times the amount
of water that can be put to beneficial use at the time of the
application is manifestly unreasonable and an uneconomic use of the
water.

Washington State Sugar Co. v. Goodrich, 27 Idaho 26, 147 P.

1073 (1915) states at page 44:

"It is the settled law of this state
that no person can, by virtue of a prior
appropriation, claim or hold more water
than is necessary for the use of the
appropriation, and the amount of water
necessary for the purpose of irrigation
of the lands in question and the condition
of the land to be irrigated should be taken
into consideration.**A prior appropriator
is only entitled to the water to the
extent that he has use for it when
economically and reasonably used. It is the
policy of the law of this state to require
the highest and greatest possible duty from
the waters of the state in the interest of
agriculture and for useful and beneficial
purposes." (Emphasis Added)

In Farmers' Co-Operative Ditch Co. v. Riverside Irr. Dist.,

16 Idaho 525, 102 P. 481 (1909), the Supreme Court of the State of
Idaho said at page 535 of 16 Idaho:

"In Abbott V. Reedy, 9 Idaho 581,
75 Pac. 765, this Court said: 'The law
only allows the appropriator the amount
actually necessary for the useful or

~20- .
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beneficial purpose to which he applies

it. The inguiry was therefore, not what

he had used but how much was actually
necessary.' This was in reference to

the guantity of water necessary to irrigate
a given tract of land.

***Economy must be required and demanded
in the use and application of water. Water
users should not be allowed an excessive
guantity of water to compensate for and
counter balance their neglect or indolence
in the preparation ¢of their lands for the
successful and economical application of
the water".

It would violate the public policy of the State of Idaho
for an application for a permit to appropriate water to be approved
if such application would prove to be a wasteful use of water.

Martiny v. Wells, 91 Idaho 215, 419 P. 2nd 470 (1966) states

at page 218 of 91 Idaho:

"Wasting of irrigation water is disapproved
by the constitution and laws of this state.
Idaho constitution, Art. 15; I.C. §§43-104,
42~-222, 18-4302."

Ward v. Kidd, 87 Idaho 216, 392 P.2d 183 (1964) states at

pages 226-227 of 87 Idaho:

"k**These cases hold that it is the policy
of the law to prevent waste and to secure the
maximum benefial use of the waters of the state,
and that when and to the extent that a prior
appropriator has not been officially using the
water appropriated, it becomes public water,
and he must allow it to flow past his diversion
for the use of junior appropriators.”

In determining the gquantity of water which an appropriator
is entitled to divert from a stream, the questions of the reasonable-

ness or unreasonableness of the appropriation is a proper subject forx

inquiry in granting or denying the application for a permit. Hutchin

the Idaho Law of Water Rights, 5 Idaho Law Review 1, 40 (1968});

Martiny v. Wells, 91 Idaho 215, 419 P.2d 470 (1966).

Uhrig v. Coffin, 72 Idaho 271, 240 P. 2d. 480 (1952) states

at page 274 of 72 Idaho:

"Many factors enter into a determination
of the duty of water, which is based upon
two primary considerations; beneficial and

~21- 38 O8RS
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economic use. A determination of this
guestion is a determination of a fact."

The fact is that the applications for permits filed by
Standal and Lemmon request permits totalling 365 cfs. Application
#36-7121 asks the diversion of 150 cfs above the request of 36-7072
for beneficial use at the same point. This total quantity of water
represents an amount of water which cannot be economically put to
beneficial use by the applicants. The quantity of water for which
Standal and Lemmon have applied cannot economically and reasonably
be used in its entirety. ©Not only because of financial consideration
in developing the water, but because of physical "space" problems
which do exist at their present site. Amended application for
permit number 36-7085, filed by Brailsford Brothers, Inc., specifies
a diversion point at the northern-most springs of Bickel Springs.
The application for permit filed by Standal and Lemmon also specify
diversions from all the springs of Bickel Springs. These points of
diversion contended for by Brailsford are farther from the property
presently being developed by Standal and Lemmon than any of the
other points of diversion which they have specified. Water from
the points of diversion not applied for by Brailsford represents
a gquantity of water sufficient for the intended purpése. Is would
be uneconomical for Lemmon and Standal to attempt to Build
diversion works at the northern-most Bickel Springs and would be
an unreasonable use if all of the water applied could be diverted
to the same point.

IV.

APPLICANT, GEQRGE LEMMON IS NOT A PROPER APPLICANT AND
CONSEQUENTLY APPLICATION FOR PERMIT NO. 36-3072 IS FOR SPECULATIVE
PURPOSES.

In the instant maéter, at the time application for permit
number 36-7072 was made applicant George Lemmon was a duly elected
watermaster of the state of Idaho. As a duly elected watermaster

~22- s
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applicant George Lemmon was an administrative officer of the State
of Idaho and an agent of the Department of Reclamation in the
administration of the waters of this State. An application by such
a state official for speculétive purposes should be denied.

Idaho Code § 42-605 states in pertinent part:

"Before entering upon the duties of his
office, said watermaster shall take and subscribe
an oath before some officer authorized by the
laws of the State to administer oaths, to
faithfully perform his duties to this office,
and shall file with the Department of Reclamation
said oath and his official bond in the penal
sum of $500.00, unless the amount of said bond
be otherwise fixed in a greater amount by such
meeting with not less than two sureties to be
approved by the Department of Reclamation and
conditioned for the faithful discharge of the
duties of his office."

Big Wood Canal Company v. Chapman, 45 Idaho 380, 363 P. 45
(1927) states at page 390 of 45 Idaho:

"A watermaster is a public
administrative officer. (Bear Lake
County v. Budge, 9 Ida. 703, 108 Am. St.
179, 75 Pac. 614; Roberson v. People ex
rel. Soule, 40 Colo. 119, 90 Pac. 79.)"

Dailey v. Idaho Irr. Co. Ltd., 39 Idaho 355, 227 P. 1055

holds that a watermaster is the agent of the State Reclamation
Department. The Supreme Court of the State of Idaho held at pages
359-360 of 39 Idaho:

"He was acting under C.S., sec. 5609, which
provides for the election of the watermaster
at a meeting of persons having adjudicated
rights to use the waters of a stream, and for
the appointment of a watermaster if such
meeting is not held. It does not appear from
the record whether he was elected or appointed,
but at any rate the uncontradicted evidence
is to the effect that he was the watermaster
in 1919 and also a special deputy of the
Commissioner of Reclamation.* * *He was
therefore not the agent of appellant or
respondent but a ministerial officer."”

It is the duty of the State Reclamation Department to
administer the unappropriated waters of the State of Idaho in the
most economical and efficient manner possible. An application for

a permit by an agent of the State Reclamation Department which

N Tnes
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indicates that the application is for speculative purposes should
be closely scrutinized and denied if the facts indicate the water
will be used for uneconomical or speculative purposes.

Although the case of the State v. Cahill, 293 P.2d 169

(Or. 1956) is distinguishable on its facts it is applicable to the
instant matter by analogy for the reason that at page 181 of

293 P.2d the Supreme Court of the State of California held that an
officer of a water district occupies a position of trust with
respect to the other membérs of the water district and the citizens
of the state.

The files on record with the State Reclamation Department
will show that applicant George Lemmon was watermaster for the year
1969. The application of George Lemmon should be closely scrutinized
and denied if it is for uneconomical or speculative purposes for the
reason that he was an agent of the State Reclamation Department and
occupied a position of trust with respect to the other members of thsg
water district and citizens of the State of Idaho.

CONCLUSTION

We submit that the word "speculation" has some meaning and
was inserted in Idaho Code §42-203 by the Legislature for some
reason. We contend that it is within the discretion of the State
Reclamation Engineer to set a criteria for determining when an
application is submitted for speculative purposes and when one is
not. We submit that Application #36-7072 was filed for speculative
purposes under any guideline which might be adopted by the State
Reclamation Engineer.

We contend that an applicant must have committed himself
in some respect to show his good faith and to gqualify as a proper
applicant in "good standing"”. It is of course possible that "sham"

real estate transactions could be entered for the purpose of

providing the applicant with "standing". However, the discretion
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given to the State Reclamation Engineer in Idaho Code §42-203

is sufficiently broad in scope to authorize said Engineer to
investigate on his own and determine when in fact the applicant has
a proper or valid real property interest. Again we submit that if
an applicant need not have any property interest in the lands where
he would represent to use water, then it would appear that Idaho
wéters are the subject of speculation by profiteers. If the State
Engineer can be forced into the position of issuing water permits

to persons who have nothing but a contingent expectation or mere
possibility of acquiring an interest in the land where they
represent they will use the water, then it seems to follow that the
next logical step is to require the State Engineer to issue a permit
even though other contingent factors, for example, suéh as financial
responsibility are in issue. Can a pauper demand a permit pursuant
to an application in which he represents to be able to divert the
Moyie River to the Owyhee Desert for irrigation purposes? Should

he have to show something more than a mere possibility to enable

him to tie up the State's water resources?

We contend for "land ownership at the place of use” as a
rule in determining the "standing" of Standal and Lemmon under
36-7072 and further submit that Brailsford Brothers, Inc. meet the
regquirements of "standing".

Brailsford Brothers, Inc., submit that there is sufficient
unappropriated water to supply the foreseeable needs of both
applicants under 36-7072 and 36-7085, but not 215 cfs for 36-7072
because 36-7085 is in fact prior. Brailsford Brothers, Inc. submit
that inasmuch as the amounts requested by Standal and Lemmon are
far beyond their beneficial use needs, that a permit issued to
Brailsford Brothers, Inc. with a September 29, 1969, priority for
the use of 100 cubic feet per second of the waters of the northern-
most Bickel Springs would be in order, and that a permit should be

issued subsequent to 36-7072 in the name of Standal and Lemmon for
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115 cﬁbic feet per second of the other Bickel Springs sources with
a priority date of October 9, 1969.

Brailsford Brothers, Inc., contend that to award applicants
the total flow of the Bickel Springs under 36-7072 plus 150 cfs
under Application No. 36-7121 would provide them with more water
than any other hatchery in Idaho utilizes. Brailsford Brothers,
Inc. would submit that it is not possible for the applicants under
36-7072 to utilize 365 cfs on the land area where the applicants
represent that they will beneficially use the water.

In Summary, applicant, Brailsford Brothers, Inc., finally
alleges that any duly elected watermaster is in a position of trust
to the state and to its residents. Although, we acknowledge that
Lemmon is indeed a proper applicant to utilize the waters of the
State of Idaho on an individual basis, we would contend that becauss
of higs official position and the greater duty placed upon him, that
he should be prohibited to being a party to an application which
remotely taints of "speculation", and that perhaps he should be
held to a higher standard in complying with the requirements of the
statutes than an ordinary citizen applying for the use of Idaho's |

water resources.

ffs;1141441'46111ac.7—

Parry, Robertson, Daly & Larson
P. 0. Box 525
Twin Falls, Idaho 83301
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I hereby certify that on the 20th day of July, 1970, I
served the foregoing Brief of Brailsford Brothers, Inc., by causing
to be deposited a copy thereof in the post office at Twin Falls,
Idaho, enclosed in an envelope with postage prepaid addressed to
Mr. John Hepworth, Hepworth, Walker, Nungester & Felton, Attorneys

at Law, P. 0. Box 269, Buhl, Idaho 83316.

Of Parry, Robertson, Daly & Larson
P. O. Box 525
Twin Falls, Idaho 83301
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EXHIBIT 4

SHFORE TIN STATE RECLAMATION ENGINEER
OF 'T'HI

STATE OF IDAIIO

In the Matter of Application for Permit
No, 36-7085, Rober: Il, Brailsford,

President of Brailsford Brothers, Inc.,
: AFFIDAVIT

an Idaho Corporation, and Application

for Permit No. 38-7072, Norman S. Standal

and George Lemmon.

STATE OF IDAIIO )
} ss.
County of Twin Falls )

COMES NOW, DAVE ERICKSON, deposes and says:

That he is a fishery bioligist and fish hatchery superintendent
for the Snake River Trout Company and the Idaho Springs Trout Company
located in Gooding Colunty, Idaho.
~ That your affiant is a graduate of Montana State College and
obtained a degrec in fish and wild life management with an option in fish
culture; and that as ar ¢ nployee of the above named trout companies, his
duties consist of overseeing production of fish from both a nutritioned and
diseased control standpoint, and production planning,

He resides and has been employed at the Snake River Trout
Company for the past n'ne yecars.

This affidavit has been solicited by Brailsford Brothers, Inc.,
and the affiant is informed and agrees that this affidavit may be used in regard
to proceedings before the State Reclamation Engineer of the State of Idaho
concerning permits No. 36:?085, and 36-7072,

A letter of June 9, 1970, on the letterhead of the Snake River
Trout Company, a copy of which is attached hercto, marked exhibit A and

made a part hereof as if set out at length herein, contains the personal opinion

of your affiant in regard to hypothetical facts as posed by Brailsford Brothers, Irjc.
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and said letter and this affidavit arce nol 1 'cessarily the opinions of the
owners of the Snake River Trout Company.
- “
\[a\; Sl s ‘fitc/- T
.
SUBSCRIBED and SWORN to before me this ___75 “day of
> el 1970,
e /// Ry A
Notary Tublic
. Residitig at /53/#1 Loy A0
. ‘.L;
ot ,'-...-'t';'-‘
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BEFORE THE STATE RECLAMATION ENGINEERV
OF THE

STATE OF IDAHO

* % %k % % % % % % % % *

IN THE MATTER OF THE APPLICATION FOR PERMIT
NO. 36-7072, NORMAN S. STANDAL AND GEORGE
LEMMON, AND APPLICATION FOR PERMIT NO. 36-7085,
ROBERT H. BRAILSFORD, PRESIDENT OF BRAILSFORD
BROTHERS, INC., ‘AN IDAHO CORPORATION.

AFFIDAVIT

e

* % k % %k % k% % * %k %k %k k % % * k * %k k *x *k *k *

STATE OF IDAHO )
) ss.
County of Twin Falls )

Norman S. Standal and George Lemmon, being first duly
sworn on oath, depose and say as follows:

That your affiants are the applicants in Application No.
36-7072 for permit to appropriate public waters of the State of
Idaho filed in the cffice of the reclamation engineer for the
State of Idaho on the 17th day of July, 1969.

That prior to the filing of the aforementioned applica-
tion for permit to appropriate water, your affiant George Lemmon,
on the lst day of June, 1969, contacted Idaho Power Company and
discussed and negotiated for the purchase of the property known as
Bickle Springs, more properly dscribed as the points of diversion
and application to beneficial use as shown in the aforementioned
application for permit. That the Idaho Power Company did tell youy
affiant George Lemmon that said company was disposed to sell said
property, but at the time of said meeting, no formal agreement for
purchase and sale was entered into.
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That on several occasions thereafter, one or both of
your affiants discussed the purchase of the property aforesaid in
sald application for permit with representatives of the Idaho
Power Company and that finally, your affiants, on the 8th day of
October, 1969, bid for the purchase of said property and their
bid was accepted and shortly thereafter your affiants entered
into a formal, written contract for the purchase of said property
with representatives of the Idaho Power Company. That your
affiants, by virtue of said contract, purchased some sixty-two
(62) acres of property, the location of which is shown on said
application for permit to appropriate public waters of the State
of Idaho; that of said sixty-two (62) acres, fifteen (1l5) acres
are suitable for fish ponds for fish propagation and are below
the level of the source of water identified in said application foﬂ
permit.

That the demand for water created by fifteen (15) acres
of fish ponds will be far greater than the 215.2 c.s.f., of water
can satisfy; that your affiants have filed another application
for permit toc appropriate water being Permit No. 36-7121 for 150
c.s.f. of the waters of the State of Idaho and that the total of
the water applied for in both applications will still be insuffi-
cient to support the fish in the fish ponds to be constructed upon
the fifteen (15) acres of land owned by applicants and suitable
for the construction of fish ponds.

That your affiants, as aforesaid, were negotiating
diligently for the purchase of the aforementioned sixty-two (62)

acres priar to the filing of Application for Permit No. 36-7072
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and filed said application for permit prior to entering into a
contract for the purchase of said land or otherwise the purchase
of said land would have been entirely speculative since the only
reasonable use for the property, considering the price paid there-~
for, would be for the purpose of fish propragation.

Your affiants have, since the purchase of the hereinbe-
fore described real property from Idaho Power Company, purchased
and hatched eggs for approximately one and one-quarter (l%)
million fish to be raised upon the property and with the water
described in application for permit no. 36-7072 and have completed
seventy—-five percent (75%) of the work necessary to prepare ponds,
ditches, and other facilities for transporting the water to the
fish and raising the fish.

That your affiants are in the process of completing a
total project which will utilize the total water filed upon to
facilitate the raising of substantialiy more fish than the one and
one-quarter (1%) million which they expect to raise to marketable
size within the next twelve (l12) months.

That your affiants have been advised by the United State1
Soil Conservation Service engineer from Gooding, Idaho, that the
facilities planned for the land described in the hereinbefore
menticned permits of affiants 1s capable of utilizing in excess of
the total water filed upon in permits no. 36-7072 and 36-7121.

Dated this 23rd day of June, 1970.

Further your affiants saith not.

No »Standal

L
-3- 38 Vi
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George Lémmon

IN WITNESS WHEREOF, I have hereunto set my hand and

seal the day and vear in this certificate first above written.

W/

Notary Public for Idaho
Residing at Buhl, Idaho




EXHIBIT 2.
BEFORE THE STATE RECLAMATION ENGINEER

OF THE

STATE OF IDAHO

In the Matter of Application for Permit
No 36-7085, Robert H Brailsford,
President of Brailsford Brothers, Inc,
AFFIDAVIT
an Idaho Corporation, and Application

for Permit No 36-7072, Norman S Standal

Tt Vet Nt M S e M N S S N

and George Lemmon

STATE OF IDAHO )
)  ss
County of Ada )

COMES NOW, THEODORE R HEIKES, deposes and says:

That he is an employee of Idaho Power Company and is in
charge of all power plants, including certain lands which were
held for potential power sites.

That he is familiar with Norman Standal and George Lemmon,
the applicants who are parties to Application for Permit to Appro-
priate Water #36-7072 and of his own knowledge states that said
applicants did approach said Company in an effort to purchase the
lands commonly referred to as the "Bickel Springs Lands" in the
summer of 1969, but that the Idaho Power Company did not sell, lease,
grant a license, or in any other manner negotiate with Norman Stan-
dal and George Lemmon for the use of said lands for the reason that
the Company was then planning to sell by sealed bids sald properties.

That in early September, 1369, the Idaho Power Company dig
give notice of a sale of said lands referred to as Blckel Springs,

and on the 19th day of October, 1969, the said Norman Standal and

. - s
.38 hs"'{:"-"“f b




George Lemmon did purchase the lands known as the Bickel Springs
Lands which are the subject of Application #36-7072 and did then
make the downpayment, enter into a contract of sale, and do all
other things necessary to comply with the sale provisions as
advertised by the Idaho Power Company on the 90% balance of said

purchase price.

Heikes

Theodore
SUBSCRIBED AND SWORN to before me this ;Za{ day of June,

1970.

“ gy Z nea lio
Notary blic for Idaho

Resididg at _ Bpcaa. Iha Lo

My Commlssion expires «/. ,- 72

-
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BEFORE THE STATE RECLAMATION ENGINEER
OF THE

STATE OF IDAHO

* k *k % * Kk k k¥ k *k %k * *

IN THE MATTER OF THE APPLICATION FOR PERMIT
NO. 36-7072, NORMAN S. STANDAL AND GEORGE
LEMMON, AND APPLICATION FOR PERMIT NO. 36-7085,
ROBERT H. BRAILSFORD, PRESIDENT OF BRAILSFORD

AFFIDAVIT

BROTHERS, INC., an IDAHO CORPORATION.
* K %k k k Kk * k k k k % *k * & % * * k * * % * *
STATE OF IDAHC }
) ss.

County of Twin Falls )

Norman S. Standal and George Lemmon, being first duly
sworn on oath, depose and say as follows:

That your affiants are the applicants in Application No.
36~7072 for permit to appropriate public waters of the State of
Idaho filed in the office of the reclamation engineer for the
State of Idaho on the 17th day of July, 1969.'

That prior to the filing of the aforementioned applica-
tion for permit to appropriate water, your affiant George Lemmon,
on the lst day of June, 1969, contacted Idaho Power Company and
discussed and negotiated for the purchase of the property known as
Bickle Springs, more properly described as the points of diversion
and application to beneficial use as shown in the aforementioned
application for permit. That the Idaho Power Company did tell youn
affiant George Lemmon that said company was disposed to sell said
property, but at the time of said meeting, no formal agreement for
purchase and sale was entered into.
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That on several occasions thereafter, one or both of
your affiantsdiscussed the purchase of the property aforesaid in
said application for permit with representatives of the Idaho
Power Company and that finally, your affiants, on the 8th day of
October, 1969, bid for the purchase of said property and their
bid was accepted and shortly thereafter your affiants entered
into a formal, written contract for the purchase of said property
with representatives of the Idaho Power Company. That your
affiants, by virtue of said contract, purchased some sixty-two
(62) acres of property, the location of which is shown on said
application for permit to appropriate public waters of the State
of Idaho; of said sixty-two (62) acres, fifteen (15) acres are
suitable for fish ponds for fish propagation and are below the
level of the source of water identified in said application for
permit.

That the demand for water created by fifteen (15) acres
of fish ponds will be far greater than the 215.2 c.s.f. of water
c an satisfy; that your affiants have filed another application
for permit to appropriate water being Permit No. 36-7121 for 150 |
c.s.f. of the waters of the State of Idaho and that the total of
the water applied for in both applications will still be insuffi-
cient to support the fish in the fish ponds to be constructed upon
the fifteen (15) acres of land owned by applicants and suitable
for the construction of fish ponds.

That your affiants, as aforesaid, were negotiating
diligently for the purchase of the aforementioned sixty-two (62)
acres prior to the filing of Application for Permit No. 36-7072

-2
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and filed said application for permit prior to entering into a
contract for the purchase of said land or otherwise the purchase
of said land would have been entirely speculative since the only
reasonable use for the property, considering the price paid there-
for, would be for the purpose of fish propragation.

Your affiants have, since the purchase of the hereinbe-
fore described real property from Idaho Power Company, purchased
and hatched eggs for approximately one and one-quarter (lk)
million fish to be rasied upon the property and with the water
described in application for permit no. 36-7072 and have completed
seventy-five percent ({75%) of the work necessary to prepare ponds,
ditches, and other facilities for transporting the water to the
fish and raising the fish.

That your affiants are in the process of completing a
total project which will utilize the total water filed upon to
facilitate the raising of substantially more fish than the one
and one-quarter (1%) million which they expect to raise to market-
able size within the next twelve (12) months.

That your affiants have been advised by United States
Soil Convervation Service engineers from Boise, Idaho, and Gooding)|
Idaho, that the facilities planned for the land described in the
hereinbefore mentioned permit of affiants is capable of utilizing
in excess of the total water filed upon in permits no. 36-7072
and 36-7121.

Dated this l6th day of June, 1970.

Further your affiants saith not.

No#ha . Standal

I S
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GEOIge Lemm

IN WITNESS WHERECF, I have hereunto set my hand and

seal the day and year in this certificate first above written.

é iding at Buhl

Idaho

frgy EORNE
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LAW OFFICES l

HEPWORTH, WALKER, NUNGESTER. AND FELTON

PROFESSIONAL CENTER AREA CODE 208

1020 MAIN PHONE B43-4368
BUHL, iIDAHO - 83316

JOHN C. HEPW
ORTH OTHER OFFICES AT
LLOYD J. WALKER

June 16, 1970

P, 0. BOX 23
TWIN FALLS. IDAHO 88301
(208) 733.3083

SUN VALLEY, iDAMD 83383
(208) 726-5881

WM, L. NUNGESTER
MICHAEL H. FELTON

R. Keith Higginson

State Reclamation Engineer
Statehouse - Annex 2
Boise, Idaho 83707

Re: Permit No. 36-7085 -
Robert H. Brailsford &
Permit No, 36-7072 -
Norman 8. Standal &
George ILemmon

Dear Mr., Higginson:

Enclosed please find Stipulation relative
to the above-captioned matter which has been signed by
the attorneys for the parties.

Very truly yours,

HEPWORTH, WALKER, NUNGESTER & FELTON

7 S

Michael H, Felton a

Enclosure

cc: Parry, Robertson, Daly & Larson
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BEFORE THE STATE RECLAMATION ENGINEER * -

i imation
OF THE

STATE OF IDAHO

In the Matter of Application for Permit
No. 36-7072, Robert H., Brailsford,
President of Brailsford Brothers, Inc.,

an Idaho Corporation, and Application STIPULATION

for Permit No, 36-7072, Norman S, Standal,

and George Lemmon,

IT IS HEREBY stipulated by and between the parties hereto that
the controversy involved herein will be submitted upon briefs, affidavits, and
legal memoranda to the State Reclamation Engineer for disposition upon the facts
stipulated by the parties to be as follows:

FACTS

Norman 5. Standal and George L.emmon, are signatories to
Application for Permit to Appropriate the Public Waters of the State of Idaho
No, 36-7072 which was filed in the office of the Reclamation Engineer for the
State of Idaho on the 17th day of July, 1969, at 2:00 o'clock P.M. In such
application, Standal and Lemmon request permission to appropriate 215.2

cubic feet per second for fish propagation and domestic purposes from the

water source described as Thousand Springs, tributary of the Snake River,
in Gooding County, the points of diversion more particularly described as:
Northwest Quarter of the Northwest Quarter (NW 1/4

NW 1/4) of Section 8, the Northeast Quarter of the Northeast
Quarter (NE 1/4 NE 1/4) of Section 7, and the Southeast
Quarter of the Southeast Quarter (SE 1/4 SE 1/4) of Section 86,
all in Township 8 South, Range 14 East, Boise Meridian,
Gooding County, Idaho.
Application No, 36-7072 indicated that the property at the point

of diversion and the place of use was owned by the Idaho Power Company and that

the applicants were negotiating for the purchase of said property. A protest
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against said application was filed by Brailsford Brothers, Inc., said protest
dated the 11th day of August, 19869,

On September 29, 1969, Brailsford Brothers, Inc., an Idaho Cor-
poration with their principal place of business in Buhl, Idaho, submitted
Application for Permit to Appropriate the Public Waters of the State of Idaho
No. 36-7085, which application was received in the State Reclamation Engineer's
office at 9:00 A.M. In said application, Brailsford Brothers, Inc., sought
authority to divert 150.0 cubic feet per second of the water from the Bickel
Springs, tributary of the Snake River in Gooding County, Idaho., The points
of diversion were gpecified as (Lot 1) Northwest Quarter Northwest Quarter
(NW 1/4 NW 1/4), Section 8; (Lot 8) Southeast Quarter Southeast Quarter
(SE 1/4 SE. 1/4), Section 8; Northeast Quarter of the Northwest Quarter (NE 1/4
NW 1/4), Section 8; (Lot 2) Southeast Quarter Northwest Quarter (SE 1/4
NW 1/4), Section 8, all property described being in Township 8 South, Range
14 East, Boise Meridian, Gooding County, Idaho. The application specified
that Brailsford Brothers, Inc., owned the property at the place of use and
that the property at the point of diversion was owned by the Idaho Power
Company, and further specified that the applicant would either purchase property
at the point of diversion from the Idaho Power Company at public auction,
negotiate for lease with the successful purchaser, or file a condemnation action
to gain access to the intended points of diversion. Application No. 36-7085
indicated that 150.0 cubic feet per second of water would be used for the
irrigation of 2, 542 acres of land owned by the Brailsford Brothers, Inc., and that
50 cubic feet per second of water would be used for fish culture or fish
propagation purposes. On October 28, 1369, a protest against the issuance of
a permit under Application No. 36-7085 was filed by Norman Standal and
George Lemmon.

On October 8, 1969, Norman Standal and George Lemmon
submitted the highest and best bid to the Idaho Power Company for the
purchase of the property described in Application No. 36-7072 and on October
26, 1969, did enter into a contract for a period up to ten years with interest

at 8% per annum with the Idaho Power Company for payment of the unpaid balance

Ve LY ] =l
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of the purchase price.

On December 10, 1969, Brailsford Brothers, Inc., filed with the
State Department of Reclamation an Amended Application for Permit. This
amended application asked for authority to reduce the amounts requested under
the original application Na 36-7085 from 150.0 cubic feet per second to 100.0
cubic feet per second from the Bickel Spring, tributary of the Snake River.
Only two points of diversion were listed in the amended application, being,
(Lot 1) Northwest Quarter Northwest Quarter (NW 1/4 NW 1/4) of Section 8: and
(Lot 8) Southeast Quarter Southeast Quarter (SE 1[4TSE 1/4) of Section 6: both in
Township 8 South, Range 14 East, Boise Meridian, Gooding County, Idaho.
The amended application indicated that Brailsford Brothers, Inc., owned the
property at the intended place of use and that the property at the point of
diversion was then owned by Standal and Lemmon, and further specified that
the applicant would negotiate for the lease of an appropriate right of way or file
a condemnation action if necessary. The amended application specified that 20
cubic feet per second would be used for irrigation purposes on 1, 007.16 acres
of land and that 80 cubic feet per second would be used for fish culture or
propagation purposes on 20 acres of land,

At all times during 1969, George Lemmon served as watermaster
for Water District #63 which district includes the Hagerman Valley including

those points of diversion in the application herein referred to.

DISPUTED FACTS

(1) Application Nos. 36-7072 and 36-7085 were filed for
speculative purposes.

(2) There is not sufficient unappropriated water available
as applied for.

(3) The applicants cannot apply the amount of water requested
to beneficial uses.

(4) The applicants are not proper applicants and consequently

the applications were made for speculative purposes.
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IT IS HEREBY FURTHER stipulated that the State Reclamation
Engineer may consider the facts as above stipulated, the contents of the material
on file with the Siate Reclamation Engineer's office in connection with this
matter, the briefs, memoranda, affidavits and reply briefs submitted in
connection herewith, in effecting a determination as to both Application Nos.

36-7072 and 36-7085.

Respectfully Submitted,

Hepworth, Walker, Nungester & Felton

by G Q.
ttoxneys f&Ap?Bcants standal & Lemmon

Parry, Robertson, Daly & Larson

by g:au/ lés'qocf‘K

Attorneys for Applicants Brailsford Bros. In
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June 11, 1970

D)

C

[ﬁr. John A. Rosholt

.| /Parry, Robertaon, Daly & Larson
P, 0, Box 525

Twin Falls, Idsho 83301

I4

Y/

bear John:
|

|

f Thank vou for your letter of June 8, 1970. The applications to which you
rafer have not vet been acted upon by this Department. Application Fo. 36-7066 1s
filed in the name of Lemon & Standal, and Application No. 36-7967 {8 filed in the

name of Donald "inze.

o

|

|

C

Off hand, T can't think of any permit which has been denied baszed on the
~points involved in the Brailsford Brothers-lemon & Standal matter. There have, of
J_ course, been permits denied based on our evaluatIon that they interfered with

)

prior established rights or that they were filed for speculation purroses.

The two applications to which you refer are szet for hearing or conference at
‘ha Twin Falls City Hall on June 23, 1970. Application No. 36-7066 is set for
/f 300 a.m., and Application No. 36-7069 1s met for 1:0N p.m. I em sure that the
’ pointa which will be discussed will be very similar to those involved in the
by ( Brailaford Brothers-Lemon & Standal mattar.

1f I can be of any further assistance, please feel free to call on me.

Very truly yours,

C. STEPHEN ALLRED
Deputy State Reclamation Engineer

CSA/jm

LR

[

A
-




1

5
i
ht
3t

by 2V

R

A

B AT I

e m 7 non @
2= AR
ity oL g B
3 ‘
JUNS e
PARRY, ROBERTSON, DALY & LARSON

A e PaRAY LAWYERS Department of Reclamation:

T.M ROBERTSON FIDELITY BANK BUILDING

JOHN H DALY Ig13-1988) b O BOX 525

BERT [ ARSON

C. 6 MUINTYRE TWIN FALLS, IDAHO 83301 TELERPHONE

JOHKN R COLEMAN (200) 733-3722

THOMAS G NELYWON
JOHN A ROSHOLT
FRED D. DECHRER

ROBERT C. PAINE June 8, 1970

Mr. C, Stephen Allred

Deputy State Reclamation Engineer
Statehouse -- Annex 2

Boise, I1daho 83702

RE: Permit No, 36-7066, 36-7069

Dear Steve:

In attempting to put together a brief in the Brailsford Brothers=-
Lemmon & Standal matter, I have been advised that perhaps your departrent
refused an Application for Permit on one of the above two numbered pe rmits
based upon approximately the same criteria which I am contending in the
Brailsford Brothers matter,

Would you please have one of your clerks review the above files
and in the event that there is a letter decision denying an application on
the basis that the applicant did not own the land at the point of intended
beneficial use, that a copy of that letter, together with any other related
documents be sent to me,

If you can kindly accomplish this, I would very much appreciate
it, and please send a bill for the copies and we will remit by return mail,

Sincerely,

S

JOHN A, ROSHOLT

JAR/clm

35 085
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Mr. John Rosholt
Box 525
Twin Falls, Idaho 83301

SUBJECT: fThousand Springs water filing
Dear John:

Whether or not the applicants could use 365 cfs for fish culture would depend
on 1} their intentions and 2) engineering ability. These requirements are
especially important due to the limited amount of land on which to build
rearing facilities.

As a hypothetical example, let's say the intentions of the applicants were
as follows: Build with a plan of maximum acreage utilization for trout
rearing; no buildings; minimum of roadway; no "wasteland” such as swampy or
rocky ground; minimum acreage reguired for canals and springwater collection
basins. This would cbviously require extensive engineering and planning,
They would have to utilize well over one half of the square feet available
for actual trout ponds (not including banks or concrete}.

A three acre utilization could be described thusly: 130,680 square feet x
3 feet average depth = 392,040 cubic feet. 365 cfs = 1,314,000 cubic feet
pexr hour. Water exchange rate, therefore = 1,314,000 = '3.35 turnovers per
hour. 392,040

I do not believe the applicant can demonstrate that this quantity of water is
necessary for commercial trout farming. The crucial point is this: Trout in
a dense population regquire flowing water to supply oxygen to the gills and
remove toxic metabolic by-products from their environment. Three and 'a half
water exchanges per hour is three times as much as is needed for these functions
in adult trout rearing ponds. If he were an experienced fish culturist, the
applicant could possibly argue well for this exchange rate in growing finger-—
ling trout. This is due to the greater quantity of food reguired by young
fish and correspondingly greater oxygen demand and a higher rate of excretion.
However, trout farms require only 10 to 18% of capacity to rear fingerlings.
Therefore, at least 4/5 of the ponds would not require an exchange rate of

3 1/2 ver hour.

38 PORA
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Mr. John Rosholt
Page Two
June 9, 1970

I doubt that any water exchange rate in trout hatcheries exceeds that used

at Niagara Springs Steelhead Hatchery. This facility holds only juvenile

fish which require a maximum in exchange rate for efficiency of food utili-
zation. Furthermore, it is desirable in this facility to hold the juvenile
steclhead in swift water to "acclimatize"™ them to stream conditions. However,
the maximum exchange rate used is 2.6 per hour.

incerely,
(Ll

J. David Erickson
Hatchery Biologist



PARRY, ROBERTSON, DALY & LARSCN

R. P. PARRY

T. M. ROBERTSON

JOHN H. DALY (1912-1968)
8ERT LARSOCN

C.G. MCINTYRE

JOHN R.COLEMAN
THOMAS G. NELSON
JOHN A. ROSHOLT
FRED D. DECKER
ROBERT C.PAINE

Mr, C. Stephen Allred

FIDELITY BANK BUILDING

TWIN FALLS, IDAHO 8330

LAWYERS
P. O BOX 525

TELEPHONE = - .-
{2o8) 7a33-3722

May 8, 1970

Deputy State Reclamation Engineer

Department of Reclamation
State House -- Annex 2
Boise, Idaho 83701

Dear Steve:

Enclosed is a stipulation vacating hearing set on Standal-L.emmon

and Brailsfords.

We are considering submitting this on briefs and affidavits for
determination by the State Engineer and we will be in touch with you
probably sometime within ten days as to what Mr. Hepworth and myself

have agreed to do.

JAR/clm
Encl.

ce/w. encl., John Hepworth

Sincerely,

-?m« / g-‘iﬂo L

JOHN A, ROSHOLT
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address where deliverad to addressee
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Show to whom, date, and Deliver ONLY
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INSTRUCTIONS TO DELIVERING EMPLOYEE
Show to whom, dats, and Daliver ONLY
D address where delivered to addressee
{Additional charges required for these sevvices)
RECEIPT
Received the numbered article described below.
REGISTERED MO, miwnE OR NAME OF ADDRESSEE (Must always be filled in}
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1 BEFORE THE STATE RECLAMATION

ENGINEER
2
OF THE
8
STATE OF IDAHO
4
6

6 | IN THE MATTER OF APPLICATION FOR )

7 |Permit No. 36-7085, ROBERT H. BRAILSFORD, )
President of BRAIESFORD BROTHERS, INC., ) STIPULATION VACATING
8 |an Idaho Corporation, and Application for }
HEARING SETTING
9 | Permit No. 36-7072, NORMAN S. STANDAL and )

10 GEORGE LEMMON )

11

12

13 COMES NOW, John C. Hepworth of the firm of Hepworth,
14 | walker, Nungester & Felton, attorneys for Norman S. Standal and
15 George Lemmon, and John Rosholt of the firm of Parry, Robertson,
16 Daly & Larson, attorneys for Brailsford Brothers, Inc,, and

17 stipulate that the hearing scheduled in the matter of Application
18 (| for Permit No. 36-7085, Robert H. Brailsford, President of

19 | BRAILSFORD BROTHERS, INC., an Idaho Corporation, and Application
20 | for Permit No. 36-7072, NORMAN S. STANDAL and GEORGE LEMMON,

21 | scheduled to be heard in Twin Falls, Idaho, on the 13th day of

22 May, 1970, be vacated.

23 HEPWORTH, WALKER, NUNGESTER & FELTON
1020 Main, Buhl, Idaho 83316

2 Attorneys for Standal and Lemmon

25

26 By /%QQ\ QW

o7 . >

28

‘
138 ?{' \S? =,
LAW OFFICES .

HEPWORTH

NUNGESTER
AND
FELTON
BUHL, IDAHG




LAW OFFICES
HEPWORTH
NUNGESTER

AND

FELTON

BUHL, IDAHOQ

10

11

12

13

14

15

16

17

18

19

20

21

8

N

26

PARRY, ROBERTSON, DALY & LARSON
Box 525, Twin Falls, Idaho 83301
Attorneys for Brailsford Brothers, Inc.

<
By '149ﬁ(*( /‘?? 'éfEZIH@bL'?—-

O RDER
Upon reading the above stipulation,
IT IS ORDERED that the hearing schedule for Twin Falls,
Idaho, on the 13th day of May, 1970, regarding the protest filed

concerning the above-captioned applications be vacated.

State Reclamation Engineer

Trin e e
DL PGRA
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BEFORE THE STATE RECLAMATION ENGINEER
OF THE
STATE OF IDAHO

In the Matter of Application for Permit No, 36-7085,
JRobert H, Brailsford, President of BRATLSFORD

)

)

)
BROTHERS, INC., an Idaho Corporation, and ) NOTICE OF HEARING

)

)

)

)

Application for Permit No. 36-7072, NORMAN S,
STANDAL and GEORGE LEMMON

On July 17, 1969, the Department of Reclamation received from Norman S. Standal
and George Lemmon an application to appropriate the public waters of the State of Idaho.
The Department of Reclamation received protests against approval of Application No,
36-7072 from the following people: Mr. John R, LeMoyne, protest received August 5,
1969; Idaho Power Company, protest received August 6, 1969; Mr, Farrell Harwood,
in behalf of Snake River Ski Club, protest received August 11, 1969; and from Mr.

Fred M. & Mr. Robert Brailsford, protest received August 13, 1969,

On September 29, 1969, Brailsford Brothers, Inc., Buhl, Idaho, filed with the Depart-
ment of Reclamation an application to appropriate the public waters of the State of Idaho.
On October 29, 1969, the Department of Reclamation received a protest filed by Norman S.
Standal and George Lemmon, Bliss, Idaho.

On December 16, 1969, a conference was held concerning the two applica ions and it
wasagreed tocombine the applications into one hearing since both applications included the

same parties.

The Department of Reclamation has set the matter of protests for a hearing on May 13,
1970 at 8:00 a.m., in the District Court Room, Twin Falis County Court House, Twin Falls,
Idaho. The hearing will be held in accordance with the Rules and Regulations of the Idaho
Code and adopted Rules of Practice and Procedure of the Department of Reclamation, Op-
portunity shall be afforded all parties to respond and present evidence and argument on all

issues involved,

Any party may request in writing five (5) days before any hearing that the oral proceed-
ings thereof be taken in the form of stenographic notes. Any party may have such steno-
graphic notes of the oral proceedings, or part thereof, transcribed at his own expense., A

“ taped record of the proceedings will be maintained for the appeal period.

Failure to appear at the time and place set for hearing by the applicants or protestants
may allow the Department of Reclamation without prejudice to dismiss the protests or the

applications. Any and all cost incurred by reason of such non-appearance may be assessed

against such non-appearipg
Dated tlus /éay of 0 70 .

PHEN ALLRED
Ass1stant State Reclamation Engineer

Mailed April 28, 1970 to Norman S. Standal & George Lemmon, Star Route, Bliss, Idaho

by certified mail No. 21807; Robert H. Brailsford, Brailsford Brothers, Inc., Buhl, Idaho,
by certified mail No. 21808; John A, Rosholt, P.O. Box 525, Twin Falls, Idaho, by certified
mail No. 21809; Dept. of Fish and Game, Mr. Robert Bell, Regional Fisheries Biologist,
Box 138, Jerome, Idaho by certified Mail No. 21810; Dept. of Fish and Game, Bob Salter,
Agst. Director, Boise, Idaho by certified Mail No. 21811; Parry, Robertson, Paly & larson,
Attn: John R. Coleman, P.O. Box 525, Twin Falis, Idaho by certified mail No. 21812,

y Henderson
3687 E o 0%
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BEFORE THE STATE RECLAMATION ENGINEER
OF THE

STATE OF IDAHO

In the Matter of Application for Permit No, 36-7085,

- Robert H. Brailsford, President of BRATLSFORD

BROTHERS, INC., an Idaho Corporation, and PRE-HEARING CONFERENCE

Application for Permit No. 36-7072, NORMAN §. ORDER

STANDAL and GEORGE LEMON

A pre-hearing conference was held on December 16, 1969, at 2:00 o'clock p.m.
at the Twin Falls City Hall, Twin Falls, Idaho, to consider the above Applications for
Permit. It was decided at that conference to combine both matters, in that hoth parties
had protested the other's application and that both applications and both protests were
based upon the same issues. Mr. Robert Brailsford, President of Brailsford Brothers,
Inc., and John Rosholt, of the firm of Parry, Robertson, Daly & Larson, appeared for
Brailsford Brothers, Inc.; and Norman Standal and George Lemmon, appeared on their
own behalf. |

Mr. John R. LeMoyne and Mr. Farrell D. Harwood, who submitted protests against
the application of Norman Standal and George Lemmon, were also preseﬁt and appeared
on their own behalf.,

AGREED FACTS

On July 17, 1969, at 2:00 o'clock p,m,, Norman S. Standal and George Lemmon
acting on their own behalf submitted Application No. 36-7072 to appropriate 215, 2 cubic
feet per second of water for fish propagation and domestic purposcs from & water source
described as Thousand Springs, tributary of the Snake River in Gooding County. The
points of diversion in Application No. 3G-7072 were listed as the Northwest Quarter of
the Northwest Quarter (NWiNW}) of Section 8, the Northeast Quarter of the Northeast
Quarter (NE& NE3) of Section 7, and the Southeast Quarter of the Southeast Quarter
(SEISE1) of Section 6, all in Township 8 South, Range 14 East, Boise Meridian, Gooding

County, Idaho. The Applicants, Standal and Lemmon, also specified that the property

36 70EE
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at the point of diversion and the place of use was owned by the Idaho Power Company
and that they were negotiating for the purchase of the property. Protests against
the issuance of the permit were filed by Robert H. Brailsford, John R. LeMoyne,
and Farrell Harwoced.

On September 29, 1969, at 9:00 o'clock a.m., Application for Permit No, 36-~7085
was submitted to the State Reclamation Engineer's office by Brailsford Brothers, Ie.,
an Idaho Corporation, for authority to divert 150 cubic feet per second of the water
from Bickel Spring, tributary of the Snake River in Gooding County, Idaho. The points
of diversion were specified as (Lot 1) Northwest Quarter Northwest Quarter (NWNW31),
Section 8; (Lot 8) Southeast Quarter Southeast Quarter (SEiSE%), Section G; North-
eastQuarterof the Northwest Quarter (NE;NW3), Section 8; (Lot 2) Southenst
Quarter, Northwest Quarter, Section 8; all property described being in Township 8
Scuth, Range 14 East, Boise Meridian, Gooding County, Idaho. The application
specified that Brailsford Brothers, Inc., owned the property at the place of use and
that the property at the point of diversion was owned by the Idaho Power Company,
and further specified that the applicant would either purchase from the Idaho Power
Company at public auction, negotiate for lease with the successful purchaser, or file
a condemnation action to gain access to the intended points of diversion. Application
for Permit No. 36-7085 indicated that 150 cubic feet per second of watei- would be
used for the irrigation of 2,542 acres of land owned by Brailsford Brothers, Inc., and
that 50 cubic feet per second of water would be used for fish culture or propagation
purposes. On October 28, 1969, a protest against the issuance of a permit under
Application No, 36-7085 was filed by Norman Standal and George Lemmon.

On December 10, 1969, Brailsford Brothers, Inc., filed with the State Depart-
ment of Reclamation an Amendéd Application for Permit. This amended application
asked for authority to reduce the amounts requested under original Application No,
36~7085 from 150 cubic feet per second to 100 cubic feet per second from the Bickel

Spring, tributary of the Snake River. Only two points of diversion were listed in the




amended application, being (Lot 1} Northwest Quarter Northwest Quarter (NWINW1),
Section 8; (Lot 8) Southeast Quarter Southeast Quarter (SEZSEY) Section 6; all in Town-
ship 8 South, Range 14 East, Boise Meridian, Gooding County, Idaho. The amended
application indicated that Brailsford Brothers, Inc., owned the property at the intended
place of use and that the property at the point of diversion was then owned by Standal
and Lemmon, and further specified that the applicant would negotiate for the lease of
an appropriate right of way or file a condemnation action if necessary. The amended
application specified that 20 cubic feet per second would be used for irrigation purposes
on 1,007.16 acres of land and that 80 cubic feet per second would be used for {ish
culture or propagation purposes on 20 acres of land,

DISPUTED MATTERS

At the prehearing conference, the following issues were delineated and are those
igsues upon which evidence will be heard at a formal hearing on Application No. 36-7072
and Application No, 36-7085 as amended. In accordance with Idaho Code Section 42-203,
the State Reclamaticn Engineer hag a right to grant both Applications for Permit, may
reject both applications and refuse the issuance of the permit therefore, or may partially
approve and grant either or both permits for a lesser quantity of water than applied for,
or may grant either or both permits upon conditions, as determined by evidence on the
following issues:

(1) Application Nos, 36-7072 and 36-7085 were filed for speculative purposes.

(2) There is not sufficient unappropriated water available as applied for.

(3) The applicants cannot apply the amount of water requested to beneficial uses.

(4) The applicants are not proper applicants and consequently, the applications :
were made for speculative purposes.

Applicants Standal and L.emmon further contend that Application No. 36-7072 should

TR

be acted upen prior to any decision regarding Application No. 36-7085 and that any
sibsequent granting of Permit No. 36-7085 should be accomplished with sufficient

conditions to protect alleged prior Application No. 36-7072, Applicant Brailsford

o e

Brothers, Inc., further contends that because Application No. 36-7072 was filed when

applicants Standal and Lemimon had no standing to file an application, that Application

S

a6 WeES
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No. 36-7085 is, in fact, prior and that their application as amended should be approved
for the requested amount, and that all flows other than at those points of diversion as
requested by Brailsford Brothers, Inc. should be granted to the applicants under Permit
~ No. 36.-7072 under a priority date corresponding with the dates applicants Standal and

Lemmon had standing to properly apply for a permit.

T IS HEREBY ORDERED, that the matters of Application Nos. 36-7072 and 36-7085
be combined for hearing purposes and that the respective applicants may present evidence
on the above delineated and disputed issued at a formal hearing to be held on the 13th day

of May, 1970 at 8:00 a.m., in the District Court room at Twin Falls, Idaho.

IT IS HEREBY FURTHER ORDERED, that the protests submitted against Application
No. 37-7072 by Mr. John R, Lemoyne and Mr. Farrell D. Harwood be dismissed since they

raised no issues within the purview of Idaho Code Section 42-203.

Dated this _2 7 74 day of April, 1970,
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PARRY, I108ERTSON, DALY & LARSON e

LAWYERS
R. P. PARRY

T M. ROBERTSON FIDELITY BANK BUILDING S Lot
e H T A .

JOHN M. DALY (i913-1968} R LR E 2'{'3:_"_;354"?3!-‘0{}

BERT LARSON

T % MIINTYRE TWIN FALLS, IDAHO 8330| TELERHONE

SN R COLEMAN (z08) 733-3722

THZMAS G.NELSON

JOHN A ROSHOLT

FRED D. DECKER

ROBERT ¢ PAINE December 4, 1969

PO BGX $S2%

 ——

Mr, Stephen Allred, Deputy
State Reclamation Engineer

- Department of Reclamation
State House == Annex 2
Boise, Idaho 83707

RE: Brailsford Brothers, Inc,

Dear Steve:
- I have be:>n attempting to locate Mr. Brailsford.
I am informed that he is at his ranch near Salmon and cannot
' be reached by telephone until the weekend,
~ As soon as I am able to get hold of him, I will
have him compile the additional information which you.
requested.
Sincerely,
<
4@&&
- JOHN A, ROSHOLT
|
“ JAR/clm
f
£
;
. N
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Prond TeARIUEL SON - Store ir Hos brgonse
GOVILANLE - - ¢
- . 1
STATE OF IDAIO
DEPARTMENT OFf RECLAMATION
STATEHOUSE — ANNEX 2
BOISE, IDAHO 83707
Deccuaber 3, 1969
Ke: Application for Permit No. 34-7086
Mr, Richard Kasler
Routie 4
Buhl, Idazho 83316 -

Dear Mr. Kasier:

On November 18, 1869, Irequested information as to your relation-
ship with, or interest in, the Box Canyoen Trout Co., Inc. Ialso requested
an explanation of your plans to use the water for which you have applied.
One of the criteria for judging the approval or denial of an application is

whether or not the applicant hi§ the ability o place the water 6 the in-

tehded use. This would mean that the applicart would | have to have the
npcess&ry government rwh‘ of= v’a}s ‘and the ability to use the g1 ‘oand

upon which the hdtcherles are to be located. As Isaid in my letter of
November 18 th, we have been adviscd by Idaho Power Comjpany, the
former owner of the ground, that the property has been sold to Box

Canyon Trout Company.

You are hereby ordered to show cause, on or before December 15,
19063, why this appliczticn for pernit ghould not be denied, I appoars
that you do not have the ability to apply the water {o the uses described
in yowr application no, 37-7086; therciore, it appears that your applica-
tion was submiited for delay and speculative purposes.

_ Ve/r'f {ruly yo7,
| / ' Z/f%'i" u/éé//

/
‘C. &ephei Allred, Deputy
State Reclamation Fagineer

~

CSA:kh

36 7085
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‘ - STATE OF IDAHO ' o o S
DEPARTIMENT OF RECLAMATION R
APPLICATION FOR Abzimistyy U0 i crtof fsizination

Permit No.36-7085

Robert H, Brailsford, President of

Comes now. Brailsford Brothers, Inc, an Idaho Corporation .t (. idress)

5 Buhl, Idaho 83316

e kil ; —_— o ———s and represents to the State Raclemation
Engincer of the State of tdaho:

. That he is the owner and holder of Permit to Appropriate the Public Waters of the Siate of Ideho

No_ . 36-7€85 . ., and requests that the permit and permit map be charged as follows:
1. Point of diversion.___@0t 8) SE y,  SE _Ya, Sec,: .6 _ .1 BS
g 14E , B.M. Other points of diversion _ Northern - most of Bickel Springs

in NW 1/4 NW 1/4 §8, T.8.5., R14 E B.M. Both points . of diversion

in Gooding County, Idaho (see Exhibit "A" for detail of diversion points,

Exhibit B for pipeline profile)
2. Period and nature of use: {irrigation, domeslic, stockwatering, industrial, etc.)

mo. - day mo. - day

for_. 20 C/_f[S] for Irrigation _ purposes from A_Eril 1 to__October 15 (both detes inct)

for.. 80 c/f/s/ for fish culture pyrposes from _January 1' 1o_Oecember 31 (both dates incl) -

For. purposes from to (both dztes inzl)

For : purposes from_____ to (both dates inzcl)

3. Place of use or land to be irrigated:  (Exhibit ""C" shows fish operétion)
g

O g o

NEYa KWV $Vily SEV4 ) R : . }
WP, [ RANGE | SEC. 1 T . TOTALS '
. NEVZ [NV I SWLe ) SELL | MELE NWU4| SWik | SEVS | NEVS [NVY, | SWhap SEVa | NEVR INWIL | SWLL ) 5BV,

VLanc_ir to be ;_r_ig_ﬁ_ted ] — i
' 1

T8 |R14E|T | d—|pRagol |l 143.5% :
185 RI14E |18 | |40]40] a0 msgamaf | | | 223,64 !
.'I'_ES_I 13E 113 |40 {40140 140 {40 _|40i40 140 |40 |40 40| 40) 40 l40 {40 | 4p) 640.00 i

_TOTAIL IR RIGATED |1,007.16

|
[
[

4

I;oc;'ég ion of Iish _E'EIILUI‘E J[is_;*__ . i _ J‘
o Lot 2 - | T A
I8s RU4E )7 | @oy |1 | ] . SO N SN S DU M _ 20.00 N
b L] | _|{TOTAL|FISH CPLTURE | 20.000 - ‘l
' -3
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3
]

/
Complurs the following map By showing land and point of diversion o4 proposed by this amendinent. 5Low
- 40 acre subdivisions, sections, towuships, runges, and  ditches. '
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That no one will be injured by such change, and that such change will be made at permit holder’s own

risk.
Signed at Twin Falls, Idaho - this 28th —  day of Novemoer ,19.69
V rd
. (signature
' . Brailsford Brothers Inc. President
o4 "ACTICIN OF STATE RECLAMATION EMGINEER
,‘H L, e, State Reclamation Engincer of the State of Idato,
hereby . -
Witness my hand this___ . day of - . 19

-

State Reclamation Engincer

_70/&/2/,/};,»/0\/0 T2 RIJS CCLero 87 APpLicaoy To [WMEN0ED AvpLchTION
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DON SAMUELSON
GOVERNOR

R. KEITH MIGGINSON
State Reclamction Engineer

STATE OF IDAHO

DEPARTMENT OF RECLAMATION
STATEHOUSE — ANNEX 2 o
BOISE, IDAHO 83707 i

October 24, 1969

Re: Application for Permit No. 36-7085 - Brailsford Brothers
. 36-7086 - Richard Kaster

SRR

b gt Ly T

George Lemmon and Norman S. Standal o
Star Route P
Bliss, Idaho 83314 P

WL

.

Gentlemen:

Enclosed please find a copy of Richard Kaster's filing no. 36~7086.
. Please remit $.75 to the Department to cover the charge for this copy.

P On October 22, 1969, we forwarded a copy of the Brailsford Brothers
f\”' ‘f41ling no. 36-7085 to Norman Standal at Hagerman, Idaho. If you want
o ' another copy of this application, please advise.

-l

13
*
T M BT AT TR
R IR IRT AT

.

Very truly yours,

W

£
[
&
;_:'.‘; .

H

Donald W. McEldowney
Appropriation Examiner

36 7OES
DWM:DR
Enc: Copy of 36-7086

- -
ce: Accounting Dept. 7 4
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F R DON SAMUELSON R. KEITH HIGGINSON . -,
;? o GOVERNOR ~ Stote Reclomation Engineer -

STATE OF |DAHO_

DEPARTMENT OF RECLAMATION . : ) -
STATEHCUSE — ANNEX 2 ‘ :
BOISE, IDAHO 83707

T2 e

b o et ol b et Il S, 1
-

October 22, 1969

Re: Application for Permit No.(36-7085\- Brailsford Brothers, Inc.

Mr. Norman Standal
Hagerman,
Idaho

PDear Mr. Standal:

. '_ Enclosed please find a copy of the above referenced application pursuant

4‘ i_ N to your request.

if'.. ‘ ‘. |

C ;;5- This 1s to advise that the Department requires a fee of 25¢ per page -’

gl‘; S for copies, therefore, wou d you please remit $.75 to cover the charge for -

r Y _ J

-i‘,! d
' this copy. _

1f we may be of further assistance, please advise. ' _ . - i”LI - :

Very truly yours,

(-~ ~ Donald W. McEldowney
- Appropriation Examiner

Dwm:ng,ﬁgé§£4?( ;zf5357474f%7/7ﬂf24«~_,/

Ene: Copy of 36-7085 . .
~ :

cce Accounting Dept.‘/’

'

Y R
R R

e



BEFORE THE STATE RECLAMATION ENGINEER
OF THE

STATE OF IDAHO

In the Matter of Application for

Permit No. 36-7085, Robert H, Brailsford,
President of BRAILSFORD BROTHERS, INC., PRE-HEARING CONFERENCE
an Idaho Corporation, and Application for ORDER

‘Permit No. 36-7072, NORMAN S. STANDAL and

N Nt N Nt St Nt e N Nt e ot Vo

GEORGE LEMON

A pre-hearing conference was held December 16, 1969, at 2:00 p.m. in Twin
Falls City Hall, Twin Falls, Idaho, to consider the above Applicaticns for Permit,
It was decided at that conference to combine both matters, in that both
App;ications and protests were based upon the same issues. Mr. John Rosholt of
thé firm Parry, Robertson, Daly & Larson, appeared for Brailsford Brothers, and
Norman Standal and George Lemon acted on their owﬁ behalf., Mr. John R. LeMoyne
i and Farrell D. Harwood, who submitted protests against the Lemon and Standal

Application, were also present, appearing on theilr own behalf.

Agreed Facts

! On July 17, 1969, at 2:00 p.m., Norman S§. Standal and George Lemon submitted

| -~ Application No. 36-7072 to appropriate 215.2 cubic feet per second of water fof

:{Lu | fish propagation and domestic purposes, from a water source known as Thousand

. - fé;rings, tributary of the Snake River in Gooding County. The points of diversién |
were listed as being within the NWiNW4 of Section 8, within the NEXNE% of Section 7,
and within the SE%SEX% of Section 6, all in T. 8 8., R. 14 E. The applicants
Standal and Lemon also specified that the propertj at the point of diversion and

. place of use was owned by Idaho Power Company and that they were negotiating for

PR e A M B et Mt ¢

the purchase of the property. Protests against the issuance of permit were filed

by Robert Brailsford, John R. lLeMoyne, and Farrell Harwood.
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On September 29, 1969, at 9:00 a.m., Application for Permit No. 36-7085 was
‘submitted by Brailsford Brothers, Inc., for authority to divert 150 cubic feet per
second of water from Bickel Spring, tributary of the Snake River. Various points
of diversion were specified Iin Sections 6 and 8 of T. 8 S., R. 14 E., in Gooding

County. The Application indicated that Brailaford Brothers owned the property at

" the place of use and that the property at the point of diversion was owned by

Idaho Power Company, and further specified that the applicant was negotiating to
purchase the property at the polnt of diversion. Water was to be used for irri-
gation of 2,542 acres of land and for fish propagation purposes. On October 28,
1969, a protest agalnst issuance of a permit_under Application No. 36-7085 was
filed by Norman Standal and George Lemon.

Following discussion at a pre-hearing conference, the following issues were
controverted and are hereby set forth as protestants' claims against both appli-
cations as denied by each applicant for the purpose of setting forth those issues
upon which evidence will be heard at a formal hearing on Application No. 36-707?
and Application No. 36-7085:

1. That in accordance with Idaho Code, Section 42-203, the Applications

Xos. 36-7072 and 36-7085 were filed for speculative purposes.
2. That there is not sufficient unappropriated water available for the
Applications.

3. That the applicants camnot apply the amount of water requested to

beneficial use,

4, That the applicants are not proper applicants.

Idaho Code 42-203 states that the State Reclamation Engineer may deny or may

partially approve and grant a permit for a lesser quantity of water than applied
f for, or may grant a permit upon conditions. Applicants Lemon and Standal contend

‘i} that Permit No. 36-7072 should be acted upon pricor to any decision regarding

Application No. 36-7085 and that any subsequent granting of Permit No. 36-7085 ..

- should be accomplished with sufficient conditions to protect their prior right.

Applicants Brailsford contend that their permit should be approved and that of

Lemon and Standal denied.



Order
It is hereby ordered that the matters of Applications Nos. 36-7072 and 36{7085
be combined for hearing purposes and that the applicants may present evidence on |

the above delineated and disputed issues st a formal hearing to be held e

It 1s further ordered that the protests submitted against Application No.
36~-7072 by Mr. LeMoyne and Mr., Harwood be set aside, since they do not contain

issues which can be considered in acting upon the application,

Dated this day of February 1970.

R. KEITH HIGGINSON
" State Reclamation Engineer




February 10, 1970

Re: Applications Nos., 36-7085 and 36-7072

Mr, John A. Rosholt

Parry, Robertson, Daly & Larson
P, O. Box 525

Twin Falls, Idaho 83301

Dear .John:

Enclosed you will find a draft of a pre-hearing order covering the points to
be heard at a hearing on the above numbered permits. T would appreciate your
comments regarding the content and wording of the order.

I have tentatively set the hearing for March 11, 1970, at Twin Falls. Please
advise me 1f that date meets with your approval.

As of this date I have not received any word from Mr. Hepworth regarding the
pre~conference order on Application for Permit No. 36-7071. I would hope that
it would be possible to schedule a hearing on that application in the same time
period as the Brailsford Brothers and Norman Standal hearing.

If you have any questions regarding the draft, please contact me,.

Very truly yours,

C. STEPHEN ALLRED
Deputy State Reclamation Engineer

CsA/jib

Enclosure



January 30, 1970

R. Keith Higginson

State Reclamation Engineer
Statehouse - Annex 2
Boise, Idaho 83707

Dear Mr. Higginson:

We protest Brailsford Brothers, Inc. amended water
Permit #36-7085 on the grounds that there is insufficient
water at the intended point of diversion to supply this
application and prior permits and applications.

We also protest the amendment of #36-7085 on the
grounds that the amendment may detrementally affect our
prior application for Permit #36-7072,

Thank you,

Spsr s el

Norman S. Standal
George Lemmon

Star Route

Bliss, Idaho 83314

36 oo



RERTIVED

PARRY, ROBERTSON, DALY & LARSON

.
e Eagg

LAWYERS

R.P. PARRY

T M. ROBERTSON FIDELITY BANK BUILDING - .

GOHN H. DALY (1913-1968} PO BOX S25 ngrooiant oF F-—“damﬁm

BERT LARSON Der-a"“ Lok R

C.G. MCINTYRE TWIN FALLS, IDAHO 83301 TELEPHONE

JOHN R.COLEMAN (208! 733-3722

THOMAS G. NELSON

JOHN A, ROSHOLT

FRED D. DECKER

ROBERT C.PAINE January 27, 1970

Mr. C. Stephen Allred

Deputy State Reclamation Engineer
Department of Reclamation

State House -- Annex 2

Boise, Idaho 83707

RE: Application Nos. 36-7085 & 36-7072
Brailsford Brothers -- Standall & Lemmon

Dear Stevey

Bob Brailsford has referred to me your letter of January 21,
1970. We have talked about dates for the hearing.

No time seems to be a good time but we would be at the
hearing at the dates you set. The best times would appear to be either
the last week in February or some time after the 10th of March,

I anticipate being out of the office between March 1 and March 10 to
attend the winter meeting of the NWRA, Bob will be in the middle of
calving season probably at either time,

We would request also that you send a copy of the pre-hearing
conference order when it ig available,

Sincerely,
e s 4 %‘#@c/’
JOHN A. ROSHOLT

JAR/clm

- T2 I~
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January 21, 1970

Re: Applications Nos. 36-7085 and 36-7072

Brailsford Brothers, Inc.
efe Robert H. Brailsford
Buhl, Idahe 83316

Dear Zirs:

Thias office would like to set Applicatioms Nos. 36-7085 and 36-7072 for
hearinz during the month of February. I would appreciate your suggestions as to a
date for that hearing. I would anticipate that both parties would like to have
available expert witnesses and will require Bome time to prepare for the hearing.

T had hoped to set this matter at the same time as the hearing involvin: Jones
and Sandy Livestock Company; however, it appears that it will not now be nosuible

to do that.

% would appreciate your comments as to what days you might be available.

Very truly yours,

. STEPHEN ALLRED

Deputy State Reclamation Engineer

CSA/31>



January 12, 1970 v

Re: Application for Parmit No. 36-7085 - Brailsford Brothers

Gooding Leader
Box 356
Gooding, Idaho 83330

Gentlemen:

Enclosed you will find a legal notice which we wish to have published once
a week for two consecutive weekly issues of your newspaper. Ve have inserted
the publication dates allowing ample time for you to submit us a galley proof
for review before publication.

After sending us a galley proof, proceed with the publication on the dates
we have inserted assuming the notice is correct. If we have any corrections,
we will notify you before the first publication date. If you camnot publish the
notice on the proposed dates, please contact us immediately.

An affidavit of publication must be submitted te the Department of Recla-~
mation along with the publication bill. In order to receive payment, the
following certification must appear on the bill:

I hereby certify that the foregoing account is just and correct,
that the amount claimed is legally due, after allowing all just
credits, and that no part of the same has been paid.

(Signature of the claimant)

Very truly yours,
Donald W. McEldowney
Appropriation Exswminer

DWM:DR
Inc: Legal notice (~

:;c
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'NOTICE OF AMENDED
APPLICATION FOR
PERMIT

Notice is hereby given that
Applicstion for Permit No.
36-7085 in the name of the
Brailsford Brothers, Inc. was
filed for the diversion of 150
c.f.a. of water from Bickel
Springs, fiributary of the
Snake River, with points of
diversion within Lot 1 (NW-
%NW%), Sec, 8, T. 8S, R,

. 14E, B.M., Twin Falls Coun-
ty, and within Lot 8 (SE%-
SEi ) Sec. 6; Lot 2 (SEY%-
NW2%), NELNW, Sec. 8,
T. 85, R. 14E, B.M., Good-
ing County, to be used for
irrigation from April 1 to

47 - QOctober 15 and for fish cul-

ture purposes from January 1
to December 31 and October
15 to April 1 in portions of
Section 1, 11, 12, 13 and 14,
T. 88, R. 13E, B.M. and Sec-
tion 7 and 18, T. 88, R. 14E,
B.M.

The applicants now propose
to amend Application No. 36-
7085, requesting 100 e.f.s. of
water from Bickel Springs,
tributary of the Snake River,
to be diverted within Lot 1
(NWYNW1), Sec. 8, T. 85,
R. 14E, B.M., Twin Falls
County, and within Lot 8
(SEYISE ), Sec. 6 T. 88, R.
14E, B.M., Gooding County,
from April 1 to Oectober 15
for irrigation and from Jan-
uary 1 to December 31 for
fish propagation purposes in
portions of Sec. 6, 7 and 18,
T. 88, R. 13E, B.M. arnd in
all of Sec. 13, T. 88, R.(135,
B.M. Rt g

Any protest to the proposed
amending of the application
may be filed with the Idaho
Department of Reclamation
within ten days from the last
date of publication of this no-
tice.

R. Keith Higginson
State Reclarmtion

l k) P



January 12, 1970

Re: Application for Permit No, 36-~7085
Brailaford Brethers

Times News
Box 548
Twin Falls, Idaho 83301

Gentlemen:

Enclosed you will find a legal notice which we wish to have published once
a week for two consecutive weekly issues of your newspaper. We have inserted
the publication dates allowing armple time for you to submit us a galley proof
for review before publication.

After sending us a galley proof, proceed with the publication on the dates
we have inserted assuming the notice is correct., 1I1f we have any corrections,
we will notify you before the first publication date. If you cannot publish the
notice on the proposed dates, please contact us immediately.

An affidavit of publication must be submitted to the Department of Pecla-
mation aleong with the publication b1ll. In order to receive payment, the
following certification must appear on the bill:

I hereby certify that the foregoing account is just and correct,
that the amount claimed is legally due, after allowing all just
credits, aund that no part of the same has been paid.

——— o L1 T e T St e e e

(Signature of the claimant)

Very truly yours,
Donald W, McEldowney
Appropriation Examiner

DWM:DR
Enc: Legal notice

S TOES
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NOTICE OF AMENDED

APPLICATION FOR PERMIT -

Notice is hereby given that Appli-
cation for Permit No. 267888 in the
name of the Brailsford Brothers,
Inc, was filed for the diversion of
150 c¢.f.s. of water from Bickel
Spring, tributary of the Snake River,
with points of diversion within Lot 1
(NWINWL{), Sec, 8, T. 88, R. 14E,
(NW'NW14), Sec, 8, T. 85, R. 14E,
B.M., Twin Falls County, and within
Lot 8 (SEMSEY,), Sec. 6;: Lot 2
(SElANWlg), NEIL,NWY, Sec. 8 T.
88, R. 14E, B.M., Gooding County,
to be used for irrigation from April
1 to October 15 and for fish culture
gurposes from January 1 to Decem-
er 31 and October 15 to April 1
in portions of Section 1, 11, 12, 13
and 14, T. 85, R. 13E, B.M. and
Section 7 and 18, T, 85, R. 14E_ B.M.
The applicants now propose to
amend Application No. 36.7085, re-
questing 100 c¢.f.s of water from
Bickel Spring, tributary of the Snake
River, .0 be diverted within Lot 1

(NWILNWL), Sec. 8, T. 85, R. I4E, -

B.M., Twin Falls County, and within
Lot 8 (SEl{SEY), Sec. 6, T. 88, R,
14E, B.M., Gooding County, from
April 1 to October 15 for irrigation
and from January 1 to December 31
for fish propagation purposes in
portions of Sec. 6, 7 and 18, T. 8§,
R. 13E, B.M. and in all of Sec. 13,
T. 85, R. 13E, B.M.

Any protest to the proposed am-
ending of the application may be
filed with the ldaho Department of
Reclamation within ten days from

the last date of publication of this

notice,
R. KEITH HIGGINSON
Reclamation E




NOTICE OF AMENDED

APPLICATION FOR PERMIT

Notice is hereby given that Application for Permit No. 36~7085 in the name
of the Brailsford Brothers, Inc. was filed for the diversion of 150 c¢.f.s. of
water from Bickel Spring, tributary of the Snake River, with points of diver-
sion within Lot 1 (NW:NW:), Sec. 8, T. 85, R. 14E, B.M., Twin Falls County, and
within Lot 8 (SE%SFE%), Sec. 6; Lot 2 (SE4NW;), NE4NW;, Sec. 8, T. 85, R. 14E,
B.M., Gooding County, to be used for irrigation from April 1 to October 15 and
for fish culture purposes from January 1 to December 31 and October 15 to April 1
in portions of Sectiom 1, 11, 12, 13 and 14, T. 8S, R. 13E, B.M. and Section 7
and 18, T. 85, R. 14E, B.M.

The applicants now propose to amend Application No. 36-7085, reguesting
100 c.f.s. of water from Bickel Spring, tributary of the Snake River, to be
diverted within Lot 1 {(NW;NWz), Sec. 8, T, 85, R, 14E, B.M., Twin Falls County,
and within Lot 8 (SE%SE%), Sec. 6, T. 8S, R. 14E, B.M,, Gooding County, from
April 1 to October 15 for irrigation and from January 1 to December 31 for fish
propagation purposes in portions of See. 6, 7 and 18, T. 85, R. 13E, B.M. and
in all of Sec. 13, T. 85, R. 13E, B.M.

Any protest to the proposed amending of the application may be filed with
the Idaho Department of Reclamation within ten days from the last date of pub-
lication of this notice.

R. KEITH HIGGINSON

State Reclamation Engineer

Published in the Gooding Leader, Gooding, and Times News, Twin Falls

January 22 January 29, 1970

on and

36 7085




ldentification No. éiz - 2 /é(

Application No.

STATE OF IDAHO
DEPARTMENT OF RECLAMATION

APPLICATION FOR PERMIT
To Appropriate the Public Waters of the State of Idaho

. Name of applicant_Brailsford Brothers, Inc,
post office address Buhl, Idaho 83316

. Source of water supply_ Bickel Spring which is a tributary of_Shake River
. a. Location of point of diversion is (Lot 1) NW,, o NW Vs of Section__8 Township_.B.._s_-_
Range_14 E  gm. Twin Falls County; additional points of diversion if any:

(Lot 8) SE 1/4 SE 1/4, §6, T. 85., R. 14 E.B.M,, Gooding County, Idaho

NE 1/4, NW 1/4, §8, T. 85., R. 14 E,B,M., Gooding County Idaho.
Lot 2) SE 1/4, NW 1/4, §3, T. 85, R. 14 E.B.M G din unty, Idah
b. |§ oL2) & (I be o Snake x:Bnm: i 8 int o st A

water is not consumed, it wi ischarged info at a Point in
of __NE 1% of Section_T Township _85 Range 14K B.M.
. Quantity to be appropriated:
a. _15G . . cubic feet per second and/or |
b, =———=m——- acre feet per annum will be stored.

. Water will be.used for the following purposes:

50 c¢/f/s Irrigation April 1 10 October 15 (boih dates inclusive)

100 c/f/s Fisheculture oo from January 1 ,, December 3l ok dates inclusive)

150 c/f/s Fish culture oo from October 15, April § *°

*Total 150 ¢/f/s for fish culture during non-irrigation season
Proposed diverting works: .

purpose trom

(both dates inclusive)

a. Description of ditches, flumes, pumps, headgates, etc._open ditch or pipeline diversion at
locations of springs to siphon which will convey water across Snake River

for beneficial use in Sections 6,7, & 18 of T, 85, Range 14 E,B.M, and Sections
11,12,13 & 14 of T. 85, Range 13 E,B.M,, all in Twin Fallsg, County

b. Height of storage dam _none  feet; active reservoir capacity acre feet; total reservoir
capacity acre feet; materials used in storage dam:
¢. Proposed well diameter is__NONE inches; proposed depth of well is feet.

. a. Time required for the completion of the works and application of the water to the proposed beneficial use
is—5years.

b. Estimated construction cost is $.150, 000

. Description of proposed uses:
a. If water is not for irrigation:

(1) Give the place of use of water:lot 2 NW 15 of _ NE Vi of Section__ 7 Township__88.

Range_ 14E sm. and (Lot10) SE 1/4 SW 1/4 & SW 1/4, SE 1/4,§6,T #8.R. 14EBM

south of Snake River
(2) Amount of power to be generated: yone ~ hp under feet of head.

(3) List number of each kind of livestock to be watered

(4) Name of municipality to be served none , or number of families to be

supplied with domestic water_____ . T

(5) If water is to be used for other purposes describe; __Fish propagation in rearing ponds

to be constructed

36 7085




b. If water is for irrigation, indicate acreage in each subdivision in the tabulation below:

NEVs NWYs SWYa SEVa
TWP. RANGE | SEC. TOTALS
NEVa | NWVa| SWVa| SEVa | NEVa [NWVL| SWYa| SEVa | NEVA | NWYa| SWa| SEVa | NEVa | NWVA| SWV4| SEV4
8S |13E | 1 40 30 70
8 |13 E|11

40 |40 |40 40 {40 |40 |40 KO 320

85 | 13 E| 12 40 (40 140 40 |40 |40 | 40 /40| 320

85 | 13E | 13 |40 (40 | 40;40] 40| 40 40 (40 | 40| 40|40 40 |40 40 |40 {40 | 640

85 | 13 E| 14 |40 (40 |40 40140 |40 | 40 |40 | 40 40| 40| 40 |40 |40 560

8S 14 7 32| 32|40 40| 40 184
8S 14 18 40| 40 40 |32 | 32 |40 | 40| 32|32 (40 40 |40 448
Total number of acres to be irrigated 2542
c. Describe any other water rights used for the same purposes none

9. a. Who owns the property at the point of diversion JIdaho, Power Company

b. Who owns the land to be irrigated or place of use Brailsford Bros. Inc.

¢. W the property is owned by a person other than the applicant, describe the arrangement enabling the

applicant to make this filing_Applicant may be successful bidder from Idaho Pow

sale of these lands in October of 1969, If not will negotiate for lease with
Purchaser or file condemnation action of necessary.

10. Remarks _Applicant will fully develop lands described above for agricultural uses. It

is hoped that water ighti be - i i i

being pumped to the majority of the agricultural lands,

Excess over consumptive
use requirements would return to Snake River,




11. Map of proposed project:

0 e
: waul »nw FJ
o . RPCHARiD S. JHO CURRAMN
gLy T ot 4 JucreR .
- A N oper SalmonFalls® —-t}

HELEH o).
4+ BICKMNELL

26 25
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Scale: 2 inches equal 1 mile

BE IT KNOWN that the undersigned hereby makes application for permit to appropriate the public
waters of the State of Idaho as herein set forth.

(Applicant) Z
Secretary, Brailsford Bros. Inc

36 7085




Received b -‘ Dafe%mez :d@ [ I

Preliminary chg b)&‘ Fee $_ /00 “

Receipted by Date - -

Publication prepafed by..«a Date_ /2 ~-F~& Z

Published inv )%”“%?/‘r MMM P
Publication dates 2 RF -

Publication”approved %’ Date__ /£ ~A¥~& 7

Priority reduced to Reason

= ol

iy Protests filed by: %M’—' M

\ Copies of protests forwarded by PR Akt V4
Hearing held by Date

Recommended for approval denial by

ACTION OF STATE RECLAMATION ENGINEER

This is to certify that | have examined Application for Permit to appropriate the bublic waters of the State of

Idaho No. ____, and said application is hereby

1. Approval of said application is subject to the following limitations and conditions:

a. SUBJECT TO ALL PRIOR WATER RIGHTS,
" b. Proof of construction of works and application of water fo beneficial use shall be submitted on or
before , 19
c. Other:

2. Denial of said application is for the following reasons:

OV 1 A
YT iR

e 1 .
e e ot

Witness my hand this day of 19

State Reclamation Engineer



PARRY, ROBERTSON, DALY & LARSON Loow

LAWYERS
R. P. PARFY

T. M. ROBERTSON FIDELITY BANK BUILGING
JOHN H. DALY (1913 -i968)
BERT LARSON

PO BOX 525

C. G. MCINTYRE TWIN FALLS, IDAHO 83301 TELERPHOME
JOHN R, COLEMAN {208) 733-3722
THOMAS G. NELSON

JOHN A. ROSHOLT

FRED D. DECKER

ROBERT C.PAINE DeCember 31’ 1969

Mr. R. Keith Higginson
State Reclamation Engineer
State House -- Annex 2
Boise, Idaho 83707

RE : Brailsford Brothers, Inc. Amended Application

Dear Keith:

Enclosed is a $10 check to cover a billing that was sent
to Brailsford Brothers, Inc. for what wag termed '"readvertising, "
We presume that the reason for the readvertising is because Standell
would not stipulate fo allow us to amend even though we asked for less
water in eur amended application., We assume that this is more for
our protection than anything else,

If there is another reason for readvertising, please advise
so that I can be informed for the future.

Sincerely,

e
- X 2 e

JOHN A, ROSHOLT

JAR/clm
Enclosure

J6 TOHS




December 26, 1969

Re: Application for Permit No. 36-7085

Braileford Brothers, Inc.
Buhl,
Idaho 83316

Gentlemen:

This is to advise that we will require a $10.00 re-advertising fee
for the above referenced application for permit,

If you have any questions regarding this matter, please advise.

Very truly yours,

Donald W. McEldowmey
Appropriation Examiner

DWM:DR

]
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PARRY, ROEERTSON, DALY & LARSON
A B PARRY LAWYERS
T. M. ROBERTSON FIDELITY BANK BUILDING
JOHN H. DALY (1913-1968)
BERT LARSON
C. G. MCINTYRE TWIN FALLS, IDAHO 83301 TELERPHONE
JOHN R. COLEMAN
THOMAS G. NELSON
JORN A.ROSHOLT
FRED D. DECKER

ROBERT C. PAINE December 9, 1969

PO BOX 525

tzoe} 7a3-a7z2z2

Mr, C. Stephen Allired, Deputy
State ReclamationEngineer
Department of Reclamation
State House = Annex 2

Boise, Idaho 83707

RE: Application of Brailsford Brothers, Inc

Dear Steve:

Enclosed is an executed Amended Application for Permit which
shows the changes that further engineering studies have dictated for
Brailsford Brothers, Inc,

Following our conference on last Tuesday, I will attempt {o
set forth in this letter answers to the three questions which you raised,
namely:

1. A showing of the amount of fish to be raised to justify
the application for the use of 80 cubic feet of water per second for
fish culture,

2, A more specific identification of the precise points of
diversion,

3. An estimated schedule of construction,

1. In the previous data which was supplied at the request of
your office, we enclosed some drawings of hatchery raceways as
exhibit "C'"'. As stated in Mr, Brailsford's letter, three separate
units of ten raceways would be constructed. Each one of the 30 total
raceways would be eight or nine feet wide and three hundred feet long,
Each raceway would be designed for the use of between three and five
cubic feet per second of water. Using the fish people's rule of thumb,
one cubic foot per second of water will support ten thousand pounds of
trout, or an approximate total of eight hundred thousand pounds of trout
per year, As Mr. Brailsford previously pointed out, he is informed by
fish biologists that based upon the sizes of the proposed raceways, a
beneficial use of the water would be between three and five cubic feet
per raceway.
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PARRY, ROBERTSON, DALY & LARSON Steve Allred —2~

2. I am attaching to this letier an aerial photograph of the
area commonly known as the Bickel Springs, which is immediately
adjacent to the Brailsford properties across the river, A close
investigation of the spring area indicates that those portions marked
on the map as Spring A and Spring B are the points from which
Brailsford Brothers, Inc. would propose to divert the water in
accordance with the provisions of their amended application, Spring
B presently flows from its source into the inlet below and, consegquently,
into Snake River. Spring A presently flows in two directions from its
source and again reaches Snake River at two points. Brailsford Brothers,
Inc, propose a pipeline which would divert the waters of Spring B to the
pool below Spring A where their present pipeline exists, They would
propose small concrete structures below Spring B and below the southern
most outlet of Spring A to force all of the flows of both Spring B and
Spring A to the point where their present pipeline is instalied, At
that point, a structure would be installed for the diversion of one hundred
cubic feet per second underneath the river to the Brailsford properties
by the use of a siphon., The siructure will provide an accurate measure-
ment of the flows of Spring A and B at the point where it is to be diverted
and permit any amounts of water in excess of Brailsford's application to
overflow into Snake River. If the Brailsford Brothers, Inc. application
be approved, or approved upon ceriain conditions, we will then be in a
position to negotiate for the property righis required to build the diversion
structures, the pipeline, and the new siphon. Failing negotiations,
appropriate legal action would necessarily have to be instituted.

3. Insofar as a construction schedule can be estimated at this
point, we would suggest that the proposed project of Brailsford Brothers
could be completed within the five year period from the date that the
application might be approved. It is contemplated that substantial
engineering and design work would have to be contracted before the actual
construction could start, possibly delaying the initiation of construction
for a period in excess of one year, In the event the application were to
be approved specifying other construction schedule conditions,
Brailsford Brothers, Inc. would do whatever is necessary to comply with
those conditions., Presently an engineering firm and a fish biologist
have been retained on a stand-by basis pending the approval of this
application,

I trust that the information contained in the Amended Application
for Permit which is enclosed, and this letter will suffice to answer those
questions which you have, If additional information is desired, you
may contact me or the Brailsfords directly.

We thank you for the consideration of the matters raised in this

letter,
Sincerely,
o
~Yornaf
JOHN A, ROSHOLT
JAR/clm
Fnclosure
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MEMO

Re: Application for Permit Nos., 36-7085 and 36-7072
Dated: December 24, 1969
By: C. Stephen Allred

For the purpose of conference, on December 16, 1969, at Twin Falls, the
above applications were combined in that both applications included the same parties.

The general matters covered were the protests submitted by Mr. John R. LeMoyne
and Mr. Farrell D. Harwood. Each objected to the issuance of a permit and contended
that it was not in the public interest. They were advised that the department would take
their protest under advisement and would issue a decision prior to the hearing, as to
whether or not their protests were valid and whether that point could be considered.

Matters were discussed between Brailsford Brothers, represented by John A,
Rosholt, and by Mr. George H. Lemmon and Mr., Norman S, Standal and it was
decided that the points at issue could best be settled at a hearing and that the depart-
ment would issue a prehearing order setting forth the points to be covered. Those
points generally are as follows:

1. That the application was filed for speculative purposes and not in good faith
and that the applicant did not own the land at the time the application was submitted.

2. That Mr. Lemmon is technically an employee of the State of Idaho and as such
may have a conflict of interest.

3. Whether or not the water is available in the amounts requested.
4, That there is not sufficient area within which to build the proposed project.
5. That the design, as submitted, is not feasible and, therefore, is speculative.

6. Whether the applicant can use the quantity of water requested for the purposes
intended.

A hearing should be set, as soon as possible, allowing sufficient time for gathering
of expert witnesses and testimony.
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Name

36-7085 - Brailsford Brothers, Inc.
Twin Falls City Hall, Twin Falls, Idaho
December 16, 1969 at 3:00 p. m.

ROSTER OF ATTENDANCE

Address Representing

SEC Toolnew oo 3L-No2

TSN @‘Q@\ \c..eu\« \W,_\ Cavam o\ P e ) .¥~r C-m\ﬂ\w«\ Qo
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R. P. PARRY

T. M. ROBERTSON

JOHN H. DALY {I913-1958}
BERT LARSCN

C. G. MCINTTYRE

JOHN R.COLEMAN
THOMAS G. NELSON
JOHN . ROSHOLT
FRED D. DECKER

FPARRY, ROBERTSON, DALY & LARSCOCN

LAWY ERS
FIDELITY BANK BUILDING

FP. Q. BOX S2s5

TWIN FALLS, IDAHO 8330Q1

[
T

wt

o [ - e -
LR L G

TELEPHONE
(208)733-3722

ROBERT €. PAINE December 4_, 1969

Mr, Stephen Alired, Deputy
State Reclamation Engineer
Department of Reclamation
State House <=~ Annex 2
Boise, Idaho 83707

RE: Brailsford Brothers, Inc.

Dear Steve;

I have been attempting to locate Mr, Brailsford.,
I am informed that he is at his ranch near Salmon and cannot
be reached by telephone until the weekend,

As soon as I am able to get hold of him, I will
have him compile the additional information which you

requested,
Sincerely,
R
~f s
JOHN A, ROSHOL.T
JAR/clm
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PARRY, ROBERTSON, DALY & LARSON

LAWYERS
R. P. PARRY

T. M. ROBERTSON FIDELITY BANK BUILDING
JOHN H. DALY (13 -1968)
BERT LARSON

PO BOX 525

C. G, MCINTYRE TWIN FALLS, IDAHO 8330l . TELEPHONE,
JCHN R.COLEMAN (208) 733-3722
THCMAS G.NELSON

JOHN A ROSHOLT

FRED D. DECKER November 25, 1969

Mr. Stephen Allred, Deputy
State Reclamation Engineer
Department of Reclamation
State House - Annex 2
Boise, Idaho 83707

RE: Application for Permit No. 36-7085, 367072

Dear Steve:

This office represents Brailsford Brothers, Inc. We have
been supplied a copy of your letter of Novenb er 18, 1969 in regard
io their application for permit number 367085. We advise that the
Brailsfords are having additional engineering drawings made for your
information in accordance with your letter, We will try to get this
information to you by December 1, if at all possible,

In the meantime, I presume separate hearings will be 1’1
held on application of Standal and Lemmon and the application of %,\’
Brailsford Brothers, Inc. W

If for some reason your department is going to consolidate
the hearings since they have both applied and both protested each
other's application, I would appreciate being advised., In any event,
please advise as to the dates for the hearings on both applications
when they are set so that we might have some advance notice,

As you know, Brailsford Brothers Inc, are the successors
to a right of way and a water right presently on the premises, and have
used water from the spring through the pipeline which is presently
installed since 1901, If additional right of way would be required to
utilize the water for which they have applied, I presume condemnation
would be in order. These things we can better determine after the
original engineering work has been done and we will provide you with
this information as soon as possible,

Enjoyed seeing you at the Reclamation meeting and talking over
some of our common problems. Unfortunately at those meetings we
never seem to have enough time and it is my hope we can get together in
the near future.

' Sincerely,

q-H‘-‘

JOHN A. ROSHOLT
JAR/clm ST
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DON SAMUELSON
GOVERNOR

R. KEITH HIGGINSON
Stote Reclamaticn Engineer

STATE OF IDAHO

DEPARTMENT OF RECLAMATION
STATEHOUWSE ~ ANNEX 2
BOISE, IDAHO B3707

October 22, 1969

Re: Application for Permit No./36-7085 '~ Brailsford Brothers, Inc.

Mr. Norman Standal
Hagerman,
Idaho

Dear Mr. Standal:

Enclosed please find a copy of the above referenced application pursuant

to vour request.

This 1is to advise that the Department requires a fee of 25¢ per page

for copies, therefore, would you please remit $.75 to cover the charge for

this copy.

If we may be of further assistance, please advise.

<_//; Donald W. McEldowney

Appropriation Examiner

DWM:DR /ééé/ f—?é/ Zﬂ/ o

Enc: Copy of 36-7085

Very truly yours,

ce! Accounting Dept,
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Show to whom, date, and Beliver ONLY
g afddress where delivered to addresses

(Additionzl charges required for these services)

RECEIPT
Received the numbered article described below.

RESISTERED KO, SIMTURE OR NAME OF ADDRESSEE (Must always be filled in).
e ,(rﬂ-!_-_?(.__._,-. W ¥ LYya ke,
CERTIFIED MO, / Y

SIGNATURE OF ADDRESSEE'S AGENT, IF ANY
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POST OFFICE DEPARTMENT PENALTY FOR PRIVATE USE TO AYOID
OFFICIAL BUSINESS PAYMENT OF POSTAGE, $300

POSTMARK OF
DEL}ggRlNG OFFICE

of5—10—71545-10

INSTRUCTIONS: Show name and address below and "
complete-instructions on other side, whete applncable o e
Moisten ends, amtach and hold firrmly to back URN

of article. Print _on_front of amcle URN k

RECEIPT REQUESTED. - . TQ

NAME OF SENDER

STREET AND ND. OR P.0, BOX Beya:z trrert—of Peelrmation
Annex # 2 Stateh_use
POST OFFICE, STATE, AND ZIP °°°‘Boise, Idaho 83707
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BEFORE THE STATE RECLAMATION ENGINEER
O THE
STATE OF IDAUO

IN THE MATTER OF APPLICATION FOR
PERMIT NO. 36-7085 in the namec of
BRAIISFORD BROTHERS, INC.

)
)
) CONFERENCE
)
)

(m September 29, 1969, Brailsford Brothers, Inc., Buhl, Idaho, [iled with the
Department of Reclamation un application to appropriate the public waters of the
State of Waho. (m October 29, 1969, the Department of Reclimation received
a protest filed by Norman S. Standal and George Lemmon, Bliss, Idaho.

The Department of Reclamation has set the matter of protest [or an informal
conference on December 16, 1969, at 3:00 p.m., at the Twin Falls City Hall,
Twin Falls, Idaho. Opportunity shall be afforded all parties to respond and
present evidence and argument on all issues involved,

Tailure to appear at the time and place set for conference by the applicant or
protestant may allow the Department of Reclimation without prejudice to dismiss
the protest or the application. Any and all cost incurred by reason of such non-

appearance may be assessed aguinst $uch non-appearing parties.

e oy
Dated this f dav of \Wv , 1969,

C. Stephen Allred, Deputy
State Reclamation Fngincer

Mailed this 5th _ day of Pecember, 1969, to _Parry, Robertson, Daly & Larson,
Attn: John A, Rosholt, P.0O. Box 525, Twin Falls, Idaho; certified No. 21460; Norman

8. Standal & George Lemmon, Star Route, Bli Idaho 83314 - tified No, 21461;
Brailsford Brothers, Inc., Buhl, Tdaho certified No. 21462

“y;-ﬁmté,n—h[xmc@w@:*
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PARRY, ROBERTSON, DALY & LARSON
R P PARRY LAWYERS

T. M. ROBERTSON FIDELITY BANK BUILDING

JOHN H. DALY (1913-1958)

BERT LARSON

C.G. MCINTYRE TWIN FALLS, IDAHO 83301 TELEPHONE
JOHN R.COLEMAN
THOMAS G. NELSON
JOHN &4.ROSHOLT
FRED D. DECKER

ROBERT C. PAINE November 28’ 1969 r'_"‘\‘ T posoT N s

P O. BOX 525

{208) 733-3722

o
i

Mr., C. Stephen Allred, Deputy
State Reclamation Engineer
Department of Reclamation
State House - Annex 2

Boise, Idaho 83707

RE: Application for Permit No. 36~7085

Dear Steve:

Enclosed is an application for amendment of permit No.
36-7085 prepared by Brailsford Brothers, Inc. the applicant,

Please note that further study has disclosed that the
project proposed by Brailsford Brothers, Inc, is more
feasible as outlined in the application for amendment.

The application for amendment has been documented
with some exhibits which we trust will suffice to answer your
letter of November 18, 1969, After you have reviewed the
material, we would appreciate it if you would deliver it to
Don McEldowney, so it might be appropriately filed with the
application for permit.

Brailsford Brothers, Inc. is most serious about their
proposal and feel that it is in fact feasible because of the location
of their lands and the continuity of the proposed project. If you
need to be supplied additional information on any facet, please
advise and we will attempt to comply,

Thank you for your continuing cooperation,
Sincerely,
—
~focras
JOHN A, ROSHOLT

JAR/clm
Encl
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DESCRIPTION

Lot 1 of s8aid Section 7.

In Lot 1, said Section 8: All that portion of said Lot 1 lying south
and west of a line described as follows: Beginning at a point on

the north line of said Section 8, which is 100 feet east of the
intersection of said north line with the upper Rim Rock of Snake
River Canyon; thence southeasterly paralleling the said Rim Rock at

a distance of 100 feet to a point 100 feet north of the intersection
of the east line of Lot 1 with the upper Rim Rock of Snake River
Canyon.

In the NEL{NWg%, said Section 8: All that portion of the said NEINW:
lying south and west of a line described as follows: Beginning at a
point on the west line of said subdivision which is 100 feet north

of the intersection of said line with the upper Rim Rock of Snake
River Canyon; thence southeasterly paralleling said Rim Rock at a
distance of 100 feet to a point on the south line of said subdivision
which is 100 feet east of the intersection of said south line with
the upper Rim Rock of Snake River Canyon.

In the SWiSWi, said Section 5: Beginning at the SW corner of said
Section 5; thence north on the west line of said Section 5 to a
point 100 feet north of the precipice of the upper Rim Rock of Snake
River Canyon; thence southeasterly paralleling the sald rim rock at
a distance of 100 feet to a point 100 feet east of the intersection
of the scuth line of said Section 5 with the precipice of the upper
Rim Rock of Snake River Canyon; thence west along the south line of
said Section 5 to the point of beginning.

In Lot 8, said Section 6: Beginning at the Southeast corner of said
Lot 8, being the corner common to said Sections 5, 6, 7 and 8; thence
north on the east boundary line of said Lot 8 to a point 100 feet
north of the precipice of the upper Rim Rock of Snake River Canyon;
thence northwesterly paralleling the said Rim Rock at a distance of
100 feet to the strip of land in said Lot 8 granted by the grantors
herein to the Twin Falls North Side Land and Water Company by deed
dated January 17, 1912, and recorded in Book J of Deeds, at page 331,
in the records of Gooding County, Idaho, and by said company and its
successor occupled with a ditch to convey waste water to Snake River;
thence southwesterly along the southern boundary of said strip of
land to its intersection with Snake River and thence continuing to
the thread of said stream; thence southeasterly following the thread
of Snake River upstream to i1ts intersection with the south line of
said Lot 8; thence east along the south boundary of said Lot 8 to

the place of beginning.

Bickel Springs: This site is located approximately four miles south
of Hagerman, Idaho, via U S 30 and the U S Fish Hatchery Road. The
property has approximately one-half mile of river frontage that is

at an elevation of 2890 feet above sea level, rising to approximately
3120 feel along the face of the rim. The site encompasses five

large springs and waters from these charge a Lagoon which encompasses
approximately seven acres. The production of these springs has been
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figured into the overall yield; however, it has been estimated that
they will produce a yearly average of approximately 150 c¢fs. At
the 3000 foot level, there 1s a l2-acre bench area that is made up
of a pond, a number of small springs, and which, at cne time, had
been farmed. -

To the extreme westerly boundary, a right-of-way has been acquired
for a waste canal from runoff from farm land above the rim. To form
the Lagoon mentioned earlier, a peninsula protrudes from the south
bounda¥y in a northerly direction, to wall off the river~flow from
the spring flow. This area measures 3.3 acres in size and its out-

Access to the site can be acquired by an old, established road through
the U S Fish Hatchery site which extends well into the interior of

the subject area. The only available means of reaching the peninsula
is either by trespass on the adjoining property or by use of a boat.

The highest and best use for the property is for a commercial Trout
Farm site. The springs provide an abundant fiow of water and there
are adequate, adaptable lands for the construction of concrete fish-
races and, by the utilization of the Lagoon, very inexpensive fish-
rearing ponds could be developed. By the development of these two
areas, a very efficient, cheaply constructed trout-rearing site could
be developed.

Bickel Springs Water Filings: Upon investigation of records in the
Idaho State Reclamation Office, there is a filing on these springs,
although it is named as "Thousand Springs," rather than "Bickel
Springs," as follows:

George Lemmon & Norman Standal

Application 367072

Date July 17, 1969

Purpose Fish Propagation
Amount 215 cfs

Application In Process (2 protests)

In addition, there has been, for many years, a steel pipe approximetely
sixteen inches in diameter dlverting water 1o the west side of the
river for irrigation and domestic purpose on the Brailsford Ranch.

BICKEIL SPRINGS - Total Acres 62.66

A parcel of land including a bench area and peninsula with a large,
spring-charged Lagoon. This property has good access and encompasses
a large {low of Spring Water:

22.3 Acres

Lands including areas which is Rim,
steep, rocky slopes:

36 ?0K5 40.30 Acres




Appraisal

Copy of an appraisal report on this property by Idaho Land and
Appraisal Service may be examined at the Idaho Power Company office,
1220 Idaho Street, Boise, Idaho.




CONDITION OF SALE

Sealed bids will be received at the Idaho Power Company office
in Boise, Idaho, on or before Wednesday, October 8, 1969.
Bids should be addressed as follows:
T R Heikes, Superinftendent of Power
Idaho Power Company
P O Box 70
Boise, Idaho 83707

TERMS

A certified check for 10% of the bid price must accompany the
bid. Checks from unsuccessful bildders will be returned. The balance
of the bid price shall be covered on or before October 20; 1969 by
check or by a contract for a period of up to 10 years with interest
at 8% per annum on the unpaid balance. In the event of failure to
pay the remaining 90%, or in case of default on the contract, the

10% downpayment will be retained as liquidated damages.

The foregoing information is believed to be complete and accurate

with no essential facts withheld, however, none of the information is
guaranteed. The information with respect to water filings was com-
biied from fecords in the Idaho State Reclamation.office. However,
there may be filings subsequent to those listed under Water Filings.
No right-of-way over other property of Idaho Power Company or of
6thers is guaranteed with this sale. The property is subject to a
Mortgage and Deed of Trust which will require approximately three
months to release. Idaho Power Company will obtain the release of
this property from this Mortgage and Deed of Trust.

Idaho Power Company reserves the right to reject any and all

bids.
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ADDENDUM

BICKEL SPRINGS LAND

The (ollowing information is supplied in addition to the statement appearing
on Page 2. The pipe line diversion is made in accordance with a water notice
by Maramda A Herron, dated December 10, 1901, and recorded in Book A of Water
Rights, Page 412, Records of Gooding County, Idaho. A Definition and Limitation
of this Water Pemmit was executed between Idahio Power Company and Dwight E
Staé§‘and Stennece Stacy on October 21, 1944, recorded in the records of
Cooding County, Tdaho in Book 2 of Water Rights on Page 409, which Definition
and Limitation of Water Rights defined and limited the water right to 10.5 cfs
of ﬁater at the intake of the ditch and pipe.line in Lot 2 of Section 6, TsS,-
R14%, BM, which ditch and pipe line intake is approximately located North 11°
27" West 344.7 feet from the meander corner on or near the north bank of Snake
River, that the lands upon which said waters are used is 1ocated across the
Snake River in Lots 10 and 11 of Section 6 and Lots 2,3,& 5, and the NEY
NWj of Section 7; all in T8S, R14E BM, and Lot 10 of Section 1 of T&3., R13E.

BM, in Twin Falls County, Idaho

36 7085
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November 28, 1969

Mr. R. Keith Higginson o
State Reclamation Engineer Bogi
Boise, Idaho :

Resume of Brailsford Brothers, Inc. Application for Amendment of 36-7085

At the outset I wish to thank the State Reclamation Engineers
office for it's affirmative consideration of our letier asking for an
extension of time for filing our Application.

We have studied all of the information available from the
available records d the Idaho Power Company and Mr, Standal, and
Mr, Lemmon's filing on the Bickel Springs. We find great discrepancies
as to what the actual flow of the Bickel -Springs is. The flow can only
be finally determined when the waters of the various springs are
impounded and released from the impoundment in a fashion by which
an accurate measurement can be made. If the State Reclamation Engineer
can avail himself of the time for a cursory examination of the springs
and the manner in which the water flows from them; in spreading fan
shaped flows, percolating through lava rubbel whose depth is impossible
to determine by visual observation, with no evidence whatsoever that
any attempt has been made, at least in the immediate past, 1o collect
or divert the water into confining channels so that presently used
measuring devices and practices would be applicable, We believe
he might well agree that my contentions are substantially correct.

In our original application, because of the reasons mentioned
above, we applied for 150 c/f/s of water from these springs leaving,
according to Mr. Standalls and Mr. Lemmons calculations, 65 c/f/s.
These 65 ¢/f/s were not applied for because it did not appear at that
time to be practicable for us to use them. Because of the extension of
time allowed us by the State Reclamations Engineer's office, we have been
able to determine that there is an additional 40 c¢/f/s that it is impracticable
for us to use, Thus, we are herewith filing an Application for Amendment,
Brailsford Brothers, Inc,, herewith apply for all of the waters of
Spring "A" located in lot #8 as shown in Exhibit ""A" of this amended appli-
cation, and all of those waters of Spring "B", the most northern spring
in lot #1 as shown in Exhibit "A" of our amended application. The legal
description of both of these lots is included in the advertisement of sale
of the Bickel Springs area by the Idaho Power Company and is included
in Exhibit "A" of this amended application. Under present measuring
conditions, the present flow of these two springs is estimated to be
110 ¢/f/s. Brailsford Brothers Inc,, ask for an amended filing of
100 c/f/5 from Spring "A" located in lot #8 and from Spring '"B' located
in lot #1, as shown in Exhibit "A" of our Application for Amendment,

We presently have access to the waters of the lake fed by Spring A, as noted
in the Addendum issued by the Idaho Power Company, subsequent to the
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sale offer of the lands surrounding Bickel Springs and herein a part

of Exhibit "A". We would ask for an easement for a buried pipeline

to bring the waters of Spring ""B" into the basi of the small lake

formed by the waters of Spring A, We would certinaly expect to com-
pensate the holders of title to the area traversed by the pipeline in an
amount commensurate to the value of the land involved. Our Application
for Amendment in no way precludes the use of the land purchased by Mr
Standal and Mr. Lemmon from the Idaho Power Company. We propose
using the waters of Spring "A" and Spring "B" by transferring it through
buried pipelines except where the pipelines leave the relative flat

.area and drop over a very nearly vertical wall and into the Snake River.

In no way would we interfer with their zccess to or movement over
any part of their property.

We propose to install the pipeline as shown in Exhibit "B"
of our amerd ed application in much the same manner as our present
pipeline., We propose to weld the sections (o be under the surface of
the river ) together on the bank of the river that forms one boundary of our
present ranch; float these sections into a predetermined position marked by
buoys attached to cables which in turn are attached to 1500 1b. reinforced
concrete blocks acting as anchors on the bottom of the river, weld
this section to the section coming from the lake and down the almost
verticle wall, slowly fill the pipeline with water and sink it into
position on the bottom of the river, We have sounded our present pipeline at
intermittent points across the river and it lies at an average depth of
fourteen feet, The present pipeline installation has proven to be a very
satisfactory one with practically no maintanence in the eighteen years
since its installation., It has been inspected by an experienced diver
intermittently over the past several years and he has reported to us
that the portion under the surface of the water remains in excellenti condition.
Our present pipeline depends upon its supply of water from the lake fed
by Spring "A'" of Exhibit "A" and any lowering of the level of the lake
affects the head on the pipeline and as a consequence the amount of water
delivered by this pipeline, Any alterations of this lake's water level for any
reasons would bring immediate and strong legal resistance from Brailsford
Brothers, Inc. - -

Exhibit "B'" shows a profile view of a preliminary engineering
study and design of our propsed pipeline installation to deliver the 80 c/f/s
to the proposed fish hatchery and 20 c¢/f/s to the propsed irrigation develop-
ment. A detailed drawing of the hatchery raceways, inlet chanels, measuring
weirs and drain lines is shown as a part of Exhibit "C". The raceways
are designed for the best and efficient use of water and feed and are
a result of extensive research by the Wyoming Fish and Game Commission
at the Spey Rearing Station, Casper, Wyoming, The Hagerman area is
blessed with the amount and kind of water which has proven most efficient
for trout rearing and as a consequence other areas Ilave done extensive
research on efficient use of their waters. These raceways are designed to
use 3 to 5 ¢/f/s each., We propose to construct three batteries of 10
raceways, therby allowing a small tolerance on the water availabl. e
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Our ranch has located on it a combination shop and warehouse

constructed of cinder blocks 50 x 150 in area, three modern homes,
for use by fish hatchery and ranch personnel,.. The hatchery would be
located less than one quarter of a mile from U, S. Highway #30 and
fifteen miles from Buhl, Idaho, being very accessible to bring in feed and
supplies and take out products of production., The proposed agricultural
development is also located only one quarter of a mile from U,S5, Highway
#30 on the opposite or south side of the highway. We propose to place
under irrigation the area as indicated in the application for Amendment,
This described land amounts to 1000 acres, All of this ground was at one

. time filed onfor agriculture development under the Desert Entry Act but
during the time Brailsford Brothers, Inc, was negotiating with the Bureau of
Land Management for a trade of ocher property owned by us for the ‘
above described property and other properties surrounding it. The filings
were dissallowed., This property is suitable for surface irrigation,
practically rock free, with very deep soil.

We are sure that the State Reclamation Engmeer s office will
understand the reason for my request for a time extension. I hope I have
“used this time to make a clear, devinitive, and well-thought out Application
for Amendment and one that clearly fulfills all of the requirements of the
Idaho State Constitution and the Legal Statutes of the State of Idaho covering
t he applications for water filings, '

We respectfully submit to you this Application for Amendment.

Brailsford Brothers, Inc.

Pkesident)

. Brailsford,

t3() 70 5
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FINANCIAL STATEMENT

F.M. BRAILSFORD AND ROBERT H, BRAILSFORD

as of September 1, 1969

Owners of Brailsford Bros., Inc.

ASSETS

Amount

Cash $ 13,879,00
Livestock 225, 821.00

Feed 44,668.00

Cash crops 19,589.00

Real estate 688, 859,00

Equipment 30, 900,00

Stocks and bonds 22, 434,00

Earned subsidy 9, 360.00 (aue Apr. 1st)
Annual income . 15, 000,00 (f rom trust)
Balance dué 34., 465,00 (on contract

of sale)
TOTAL $1,704,975.00
LIABILITIES

Notes payable to Bank $ 95,545.00

Open accounts .due | 6,700.00

Mortgages on real estate 82,155.00

TOTAL § 184,400.00 .

NET WORTH - MARKET VALU $ % 00
/
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. STATE OF IDANO .
DEPARTMENT OF RECLAMATION

APPLICATION FOR AMERDMENT

Permit No. 367085

Robert H, Brailsford, President of

Comes now Brailsford Brothers, Inc. an Idaho Corporation ¢ qdcess)

* Buhl, Idaho 83316

Engincer of the State of Idaho:

. and represents to the State Recizm

That he is the owner and holder of Permit to Appropriate the Public Waters of the State of |

ation

daho
No 36-7€85 . , and requests that the permit and permit map be changed as follows:
1. Point of diversion: (.ot 8) SE Vi SE : _Va, Sec. .6 .1 85
R. 14E , B.M. Other points of diversion Northern - most of Bickel Springs
in NW 1/4 NW 1/4 §8, T.8.S., R14 E B.M. Both points of diversion
in Gooding County, Idaho (see Exhibit "A'" for detail of diversion points,
Exhibit B for pipeline profile)
2. Period and nature of use: {irrigation, domestic, stockveatering, industrial, efc.)
' mo. - clay mo. - day
For__20 c¢/f/s/ for Irrigation _ purposes from April 1 to__October 15 (hoth dztes incl)
For_ 80 c/f/s/ for fish culture pyrposes from _January 1 to_December 31 ok dstes incl)
For purposes from to__ (both dates incl)
For i ' purposes from to ___(both dafes incl.)

3. Place of use or land to be irrigated:  {Exhibit "¢" shows fish Operétion)

KEWZ NW4 SViVs SEV:

TwP. EA.NGE SEC. HEVs [NWa | SWIS: SEYL | MEVE [NWIL| SWa | SEVS | NEV, [INWYL | SWTA | 8514 | NEVA JNWLA | SWLL [ SET) tOTALS-
Land|to be jrrigpted

T8S |R14E |7~ | 31.70 31,83 4 40 143.52
T8S {R14E |18 40 |40 40 131.83 3.9 © ' 223,64

T8S |R13E |13 {40 40 ]40 |40 |40 {4040 [40 {40 |40 [40 |40} 4040 {40 {40] 640,00

TOTAL ITH RIGATED {1,007, 16

Iocation of |FisH Culture Usé:

ot 2

T8S |R14F | T. 0,00 .. 20. 00

TOTAL|FISH CULT{URE 20.00

Total number of acres to be irrigated

36 7085




Complete the foliowing map oy showing land and point of diversion as proposed by this amendiment, Sliow

40 acre subdivisions, sections, townships, ranges, and  dirches.
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Scale: 2 inches equal 1 mile

That no orie will be injured by such change, and that such change will be made at permit holder’s own

risk.

Signed at Twin Falls, Idaho , this 28th— g3y of November ,19.69

} V4
{signature
_ Brailsford Brothers Inc. President .
-ACTION OF STATE RECLAMATIONM ENGINEER

1, , State Reclamation Engincer of the State of ldahe,

hereby

b

Witness my hand this

_day of . 19

State Reclamation Enginecer
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October 28, 1969

State of Idaho

Department of Reclamation
Statehouse Annex 2

Boise, Idaho 83707

ATTN: R. Keith Higgenson
Dear Mr. Higginson:

We protest the Brailsford water filing #36-7085 on the
grounds that all of the water at this source is filed on by
our application #36-7072 and there is insufficient water to
i1l both applications.

By careful measurement of the above water at two different
times we found the total supply to be 210 and 215 second feet
respectively. This did not include the water that was being
taken out by the existing Brailsford irrigation pipe line.

Sincerely,

%./%»M

George Lemmon

36 7085
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November 18, 1969

Re: Application for Permit No. 36-7085

Brailsford Brothers, Inc,
Buhl,
Idahce 83316

CGentlemen:

On November 14, 1989, this office received confirmation from Idaho Power
Company that they had sold their property at Bickel Springs in Gooding County to:
George Lemmon and Norman Standal, Route 1, Hagerman, Idaho,

Since you have applied for a permit to appropriate water for use on these
lands, I would appreciate being advised, by December 1, 1969, as to whether or
not you are assgociated with George Lemmon and Norman Standal., I you are not
associated with these people, what plang do you have to utilize the water for which
you have applied.

To insure that your application will remain in good standing, you should
supply thie information, as soon ae possible, certainly prior to December 1, 1969,

Very truly yours,

C. Stephen Allred, Deputy

State Reclamation Engineer
C8A:kh



SNAKE RIVER

IDAHO POVVWER COMPANY

BOX 770 e BOISE, IDAHO 83701

November 12, 1969

HY’DRO POWER

JAMES E. BRUCE
Secretary ﬂnd Geoneral Coun.l'

Mr C Stephen Allred, P Ji ) B E T F’ ” M D

Deputy State Reclamation Engineer

State of Idaho

Department of Reclamation NCV 34

Statehouse - gnnex 2

Boise, ITdaho O .
’ 3707 Department of Reclamation

Dear Mr Allred:

%@V“ e In answer to your question with respect to the sale of “= =
' three parcels of land, the Company has completed the sale of two of
these parcels, as follows:

1. Box Canyon - sold to Box Canyon Trout Co, Inc
1522 Vista Avenue, Boise, Idaho
Earl M Hardy, President
Description: located about 8 miles South of Hagerman and
11 mlles North of Buhl.
qu, Section 27
EgNEui Section 28
SWANEL,
:{ (-] i! :7] ,
That part of Lot 5 which lieg West oi the
North-South center line of Section 28.
All of the above in T8S, R14E, BM, Idaho.

ft n

2. Bickel Springs - sold to George Lemmon and Norman Standal
of Hagerman, Idaho
Description: Part of the SWiSW:, Section g

n I Lot 8,
£12 of Lot 1, " 7
- Part of Lot 1, ! 8
the NEIwwi, " "

All of the above in T8S, R14E, BM.

3. Briggs Springs -~ (Not sold)

Description: Tocated 12 miles South of Wendell and 7
miles Northwest of Buhl on North and East
of Snake River.

Irregular parcels of land lying in Sections
3 and 4, TOS, R14E, BM,

36 7085
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C Stephen Allred -2- November 12, 1969

me.

JEB:imlm

If any further information is required, please contact

Very truly yours,

(.f ‘:\f—'”‘ . f[ E’S‘! L~

. James E Bruce

Vice President and Secretary

36 '7085
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QOctober 31, 1969

Re: Application for Permit No. 36-7085

Brailsford Brothers Inc.
Robert Brailsford
Buhl, Idaho 83316

Dear Mr. Brailsford:

We have enclosed a copy of the protest filed against the issuance of
a permit pursuant to your application no. 36-7085 by Norman S. Standal and
George Lemmon. You should be aware that the following are items which,
under Section 42-203 of the Idaho Code, we can consider at a hearing in
approving or denying an application for permit. You will be notified at a
later date as to the time and place of hearing.

1. Will the proposed use reduce the quantity of water under existing
water rights?

2. Is the proposed supply insufficient for the purposes intended?

3. 1Is the application made in good faith or for delaying or specula-
tive purposes?

4., HHas the applicant sufficient financial resources to complete the
project?

The Department cannot allow a permit for irrigation purposes which
would entail the use of more than a continuous flow of 0.02 cubic foot per
second of water or an annual amount of five acre feet of water per acre of
land, unless the applicant can show that more is required due to soil or
climate conditions, (Sec. 42-202, 1.C.)

The waters intended to be appropriated must be public water of the
State of Idaho or, if private waters as defined under Sec., 42-212, Idaho
Code, the applicant must have authority from the owner of the land on which
the water lies to divert the water,

36 708K5



Brailsford Brothers Inc.
Page 2
October 31, 1969

The Department of Reclamation may reject an application for permit or
may partially approve or grant the permit upon conditions.

A permit issued by this office is subject to all prior water rights
and does not in any way convey or establish right-of-ways over private, state
or federal lands. Right-of-ways or easements must be obtained by the appli-
cant through action outside of the water right proceedings.

Legal counsel is not mandatory at any proceeding before the Department,
although you may desire to employ an attorney in your behalf.

Very truly yours,

Donald W, McEldowney
Appropriation Examiner

DWM:mjl

Enc: Copy of protest
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October 31, 1969

Re: Application for Permit 36-7085 - Brailsford Brothers Inc.

Norman S. Standal and
George Lemmon

Star Route

Bliss, Idaho 83314

_Gentlemen:

GentlWsemre in receipt of your correspondence concerning the above refer-
enced application. You should be aware that the following are items which,
under Section 42-203, of the ldaho Code, we can consider at a hearing in
approving or denying an application for permit. You will be notified at

a later date as to the time and place of hearing.

1. Will the proposed use reduce the quantity of water under existing
water rights?

2. Is the proposed supply insufficient for the purposes intended?

3. 1Is the application made in good faith or for delaying or specula-
tive purposes?

4. Has the applicant sufficient financial resources to complete the
project?

Please bear in mind that the State Reclamation Engineer may reject such
application and refuse issuance of permit therefor, or may partially approve
and grant permit for a less quantity of water than applied for, or may grant
permit upon conditions.

A permit issued by this office does not in any way convey or establish
right-of-ways over private or governmental lands., Right-of-ways or easements
must be obtained by the individuals concerned through action outside of the
water right proceedings.

If we may be of further assistance, please contact us,

Very truly yours,

Donald W. McEldowney
DWM:mj1 Appropriation Examiner 36 708"5



October 29, 1969

Re: Application for Permit 36-7085

Brailsford Bros., Inc.
Robert Brailsford
Buhl, Idaho 83316
Dear Mr. Brailsford:
Thank ycu for your lefter of October 23, 1969. We will withhold
any further action on your permit application for an additional 30 days,

within which time you may submit the information as requeseted by our
letter of October 9, 1969.

Thank you for your co-operation.

Very truly yours,

C. Stephen Allred, Deputy
State Reclamation Engineer

CSA:kh



Mr, Donald Mc Eldowney
Appropriation Examlner

State Reclamation Engineers Office
614 State SBtreet,

Boise, Idaho 83700

Dear Sir:

I visited your office Monday Oct,20th. to ask for an
extension in time for the application for permit mo.
36_7085 to allow me to gather the information you
asked for in your letter to Brezilsford Bros, Inc, of
Oct. G, received by me on Oct. 14.

My Job is a full time one,to obtain the information and
profer to you the design and other information requested
by you would take conslderably more tlme then the elght
days allowed,

The Assistant State Reclamation Engineer, Mr, Dunn
agreed that information of this nature would take cone
siderable time, He agreed to an extemsion but advised
ne to inform gyou of a definite date by which time I
could have the information in your hands., I have contacted
a hydraulics englneer to work on this information and
he advised me it could take until Dee. 1st. for him to
compile the information in this respect. Information
with regard to a financlal statement 1is readlly
avallable, The prelliminary deésign and the amount of
water needed is donee.

I will have the information in your office by Dec. 15.
Eefore 1if possible,

Very ly yours

fﬁrailsford ros, Inc
Buhl, Idaho 83316
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October 24, 1969

Re: Application for Permit No.\3§;7085 =~ Brailsford Brothers
36-7086 - Richard Kaster

George Lemmon and Norman S. Standal
Star Route
Bli{ss, Idaho 83314

Gentlemen:

Fnclosed please find a copy of Richard Kaster's filing no. 36-7086.
Please remit $.75 to the Department to cover the charge for this copy.

On October 22, 1969, we forwarded a copy of the Brailsford Brothers
filing no. 36-~7085 to Norman Standal at Hagerman, Idaho. If you want
another copy of this application, please advise.

Very tru}y yours,

Donald W, McEldowney
Approprietion Bxaminer

DWM:DR

Enc: Copy of 1316-7086

ce: Accounting Dept.
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Qctober 22, 1969

Department of Reclamation
State of Idaho

Statehouse Annex #2

B oise, Idaho 83707
ATTN: Mr. D. McEldowney
Dear Mr, McEldowney:

Please send us a copy of Brailsford's water filing’#gg:7085t‘
and Dick Kaster's filing #36-7086. T

Thank you,

George Lemmon
Norman S. Standal

Star Route
Bliss, Tdaho 83314
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October 22, 1969

Re: Application for Permit No. 36-7085 - Brailsford Brothers, Inc.

Mr. Norman Standal
Hagerman,
Idaho

Tear Mr. Standal:

Enclosed please find a copy of the above referenced application pursuant

to your request.

This is to advise that the Department requires a fee of 25¢ per page

R for copies, therefore, would you pleagse remit $.75 to cover the charge for

this copy.
If we may be of further asasistance, please adiise,

Very truly yours,

Donald W. McEldowney
Appropriation Fxaminer

DWM:DR

Enc: Copy of 36-7085

cc: Accounting Dept.
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Cctober G, 1960

Re: Application fer Permit No. 36-708%5

Brailsford Brothers, Inc.
Buhl,
Idaho 83316

Gentlemen:

In order to further consider your application for permit, we will require
additional information not included with your application.

1. A financial statement indicating the resources available to complete
the project as described in the application (see Sectiom 42-203, IC).

2. A preliminary design of the hatchery facilities, indicating the saize
of raceways, general layout, the size of pipelines or other diversion
works and such other information as will fully describe the method and
means of diversion and verify the need for the guantity of water you
have asked to appropriate.

3. A justification, based upon the preliminary design and the estimated
production of the hatchery, for the amount of water requested.

L, An estimated schedule of construction giving dates for the start of
conatruction, the finish of construction, and the date that full op-
eration of the hatchery is anticipated.

You should be aware that all applications, if approved, will require the
installation and maintenance of adequate measuring devises, both at the point
of diversion and the point of return of the water to the creek. These devices
must be of a type approved by the Department of Reclamationj they can be of
any generally recognized standard measuring device type. You should include
the installation of these devices in your preliminary plans for construction.

I would appreciate receiving this information by October 22, 1969. Thank
you for your cooperation.

Very truly yours,

Donald W. McEldowney
Appropriation Examiner

DWM: ac )
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October 8, 1969

Re: Application for Permit No. 36-7085 - Brailsford Brothers, Inc.

Times News
Box 548
Twin Yalls, Idsho 83301

Gentlemen:

Enclosed you will find a legal notice which we wish to have published once
a week for two consecutive weekly issues of your newspaper. We have inserted
the publication dates allowing ample time for you to submit us a galley proof
for review before publication.

After sending us a galley proof, proceed with the publication on the dates
we have inserted assuming the notice is correct. If we have any corrections,
we will notify you before the first publication date. If you cannot publish the
notice on the proposed dates, please coantact us immediately.

An affidavit of publication must be submitted to the Department of Recla-
mation along with the publication bill. In order to receive payment, the
following certification must appear on the bill:

——

I hereby certify that the foregoing account is just and correct,
that the amount claimed is legally due, after allowing all just
credits, and that no part of the same has been pald.

- . ke e s e e Sy i S S ol A

(Signature of the claimant)

Very truly yours,

Donald W, McEldowney
Appropriation Exawminer

DWM:DR

Fnc: Legal notice

36 7085



R. KEITH HIGGINSON
DON SAMUELSON State Reclamation Engineer

GOVERNOR

STATE OF IDAHO

October 8, 1969 SEPARTMENT OF RECLAMATION
STATEHOUSE ~ ANNEX 2
BOISE, IDARO B3707

Re: Application for Permit No. 36-7084 - Mrs. Willie Anderson
(36-7085"~ Brailsford Brothers, Inc.
37-7052 - John N. Madsen

Gooding Leader

Box 56
Gooding, Idaho 83330

Gentlemen:

Enclosed you will find a legal notice which we wish to have published once
a week for two consecutive weekly issues of your newspaper. We have inserted
the publication dates allowing arple time for you to submit us a galley proof
for review before publication.

After sending us a galley proof, proceed with the publication on the dates
we have inserted assuming the notice is correct. If we have any corrections,
we will notify you before the first publication date. If you cannot publish the
notice on the proposed dates, please contact us immediately.

An affidavit of publication must be submitted to the Department of Necla-
mation along with the publication bill. In order to receive payment, the
following certification must appear on the bill:

I hereby certify that the foregoing account is just and correct,
that the amount claimed is legally due, after allowing all just
credits, and that no part of the same has been paild.

S S T i W 3¢ P A= oy i o iy e s U S ot B

(Signature of the claimant)

Very truly yours,

Donald W. McEldowney
Appropriation Examiner

DWM:DR

Enc: Legal notices (3)

36 7085 Vfﬁ
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MORTY TAPE — LEGALS ... ....
nusiteE UF APPLICATION
FOR WATER
Notice i hereby given that the
cidasiuid Browers, inc., Buhi, Ida-
Ly, aave on  sSeptember 29, 1969,
apphed [0r permut under Application
b 36-/U85 t0 divert 200.0 cubic teet
per second of water 1rom Bickel
spring, tributary o1 the Snake River.

Water will be diverted by
ditch or pipeline within the NW4-
Nw1l, (Lot 1) of Sec. 8, 1. 88, K.
4 E, B. M., Twin Falls County and
within the SE1SElY (Lot 8) of Sec.
6; SELNWLY, (Lot 2), NEWKRNWY,
Sec. 8; T. 85, R. 14 E, B. M., Gooa-
ing County and is to be used from
April 1 to October 15 for irrigation,
from January 1 to December 31
and from QOctober 15 to April 1 for
fish culiture in the SKBSWl . Sec, 1,
$¥%, Sec. 11; SY%, Sec. 12; all of
Sec. 13; N, El5Wl, SEl;, Sec.
i4, T. 8 S, R. 13 E, B. M. and in
the SEL,SW1{ (Lot 10,) SWSEY,,

Sec,, 6; NWYNEY (Lot 2), W',r'

SWL; SEL5Wl,, WiSEY, Sec.
WNEY,, W3,
T. .85 R 14 E
Any protest against this applica-
dom must be filed with the Depart-
menat of Reclamation within ten days
from the last date of this notice.
R. KEITH HIGGINSON.
State Reclamation Engineer
Published i the Times-News, Twin
Fulls, Tdaho, on October 1§ and
October 23, 1969,

WK SEL,, Sec. I8,
. B M.

NOTICE OF APPLICATION
FOR WATER
Notice is hereby given that
+the Brailsford Brothers, Ine.,
Buhl, Tdaho, have on Septem-
ber 29, 1969, applied for per-
mit under Application No. 36-
7085 to divert 200.0 cubic feet
per second of water from
Eickel Spring, tributary of the
Snake River.

Water will be diverted by
open difch or pipeline within
the NW3 NwW1 {Lot 1) of
See. 8, T. 8%, II. 14F, B.M.,
Twin Falls County and within
the SE1 SEY (Lot 8) of Sec.
6; SEXXNW1 (Lot 2). NEY_
NWY Sec. 8; T. 88, R. 14E,
B.M., Gooding County and is
fo be used from April 1 to
October 15 for irrigation,
from January 1 to December
31 and from October 15 to
April 1 for fish culture in the
%?SSW%, 'See. 1; 814, See.
1ds 3%, Sec. 12; all of X
1, Ny, EuSwy, . sé%i
Sec. 14, T. 88, R. 13E, B.M.
and in. the SE3 3W3i (Lot
10), SWUSEY,  Sec.. §;
NWYNEYL (Tot 2), W-
SWY, SELSWY, W%SEY,
See. 7; W% NEY, Wi, W4
%EH% _Sec. 18, T. 8§, R. 14E,
Any’ protest . ‘against.. this

application must.be. filed with
the Department of Reclama-
tion within ten days from the
last date of this notice.
R. Keith Higginson
State Reclamation
Engineer
. 10-16-2te




NOTICE OF APPLICATION FOR WATER

Notice is hereby given that the Brailsford Brothers, Inc., Buhl, Idaho, have
on September 29, 1969, applied for permit under Application No. 36-7085 to divert
200.0 cubic feet per second of water from Bickel Spring, tributary of the Snake
River.

Water will be diverted by open ditch or pipeline within the NWhyNW; (Lot 1)
of Sec. 8, T. 85, R. 14E, B.M., Twin Falls County and within the SE%SE% (Lot 8) of
Sec. 6; SE4NWY% (Lot 2), NE4NW%, Sec. 8; T. 8S, R. 14E, B.M., Gooding County and is
to be used from April 1 to October 15 for irrigation, from January 1 to December 31
and from October 15 to April 1 for fish culture in the S%SW4, Sec. 1; S%, Sec. 11;
8%, Sec. 12; all of Sec. 13; NY%, E%SWz, SE%, Sec. 14, T. 8S, R. 13E, B.M. and in the
SE%SW% (Lot 10), SWhSF%, Sec. 6; NWyNE4% (Lot 2), WhSWi, SE4SWy, WhsSE%, Sec. 7; WhNER,
Ws, WhSEY, Sec. 18, T. 8S, R. 14E, B.M.

Any protest against this application must be filed with the Department of Rec-
lamation within ten days from the last date of this notice.

R. KEITH HIGGINSON
State Reclamation Engineer

Published in the Times News, Twin Falls, Idaho, AND Gooding Leader, Gooding, Idaho,

October 16 October 23, 1969

on and .
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FPAYEE: DETACH THIS STATEMENT BEFORE DEPQSITING CHECK

T N T R N e o SO N I A

PARRY, ROBERTSON, DALY & LARSON
TWIN FALLS, IDAHO 83301

DATE

INVOICE NO.

DEBCRIPTION

GE

AMOUNT

DEDUCTIONS

NET AMOUNT

9/26/69

110 - Brailsford Brothers, applicatign for

water permit

$100, 00




R. P. PARRY

T M. ROBERTSON

JOHN H. DALY {ISi3-1968]
BERT LARSON

C.G. McINTYRE

JOHN R.COLEMAN
THOMAS G. NELSON
JOHN A ROQSHOLT
FRED G. DECHKER

Mr. R. Keith Higginson

PARRY, ROBERTSON, DALY & LARSON
LAWYERS
FIDELITY BANK BUILDING
PO BOX 525
TWIN FALLS, IDAHO 83301 TELEPHAONE

- i
(rO8) 733-3722 :
.o

September 26, 1969 L

L

oy Retid faueR

3
e
5

g

State Reclamation Engineer
Statehouse - Annex 2
Boise, Idaho 83707

Attention Water Rights Department

Gnetlemen:

Enclosed is an application for permit on behalf of
Brailsford Bros, Inc. Also enclosed is a $100. 00 check
for the filing fee. If any portion of the permit is defec-
tive, please notify so that it might be corrected.

Thanks for your continuing cooperation.

JAR:ps

Sincerely,

-
~Sosre / %S‘A’-e?"
JOHN A, ROSHOLT

Enclosures

Certified Mail
Return Receipt Requested

36 T8N




