State of idaho
Department of Water Resources

Water Right License
WATER RIGHT NO.  29-07772

Priority: August 01,1934 Maximum Diversion Rate: 75.00 CFS
Maximum Diversion Volume:  42,900.0 AF

It is hereby certified that MARSH VALLEY DEVELOPMENT INC

5203 S 11THE

IDAHO FALLS ID 83404  has complied with the terms and
conditions of the permit, issued pursuant to Application for Permit dated June 05, 1984; and has
submitted Proof of Beneficial Use on December 07, 1994. An examination indicates that the works have
a diversion capacity of 250.4 cfs of water from:

SQURCE S
PORTNEUF RIVER .- Tributary: SNAKE RIVER

and a water right has been established:as follows:

o ANNUAL
BENEFICIAL USE PE OF DIVERSION RATE DIVERSION VOLUME
POWER ;)1!70*1 to 12/31° 75.00 CFS 42,900.0 AF

LOCATION OF POINT{S) OF Dlggslou
PORTNEUF RIVER L3 SE%NWY Sec. 22, Twp.09S, Rge 37E, B.M., BANNOCK County

PLACE OF USE: POWER
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CONDITIONS OF APPROVAL

1. The use of water under this right shaif riot gIVB rise to any Glalm ag»airtst the holder of a senior water
right based upon the theories of ‘forfeatuge abaqc[onment aclverse pessgssnon waiver, equitable
estoppel, estoppel by laches or c&smal‘il 'pre@renc& L

This right does not constitute Idaho E’abiﬁc l.ltnll@es CommiSSEOn orF’eetr'al Energy Regulatory
Commission approval that may be required.

Use of water under this right shall be non-consumptive.

Use of water under this water right will be regulated by the watemmaster of State Water District No.
29.

The rights for the use of water confirmed in this license shall be junior and subordinate to all rights
for the use of water other than hydropower, within the State of idaho that are initiated later in time
than the priority of this right and shall not give rise to any right or claim against any future rights for
the use of water, other than hydropower, within the State of Idaho initiated later in time than the
priority of this right.

OFILM

_ R Q
Use of water under this approval shall comply with applicabiewacter quality sE\ndards of the
Department of Enviro t lity.

p of Environmental Quality AUG 0 ] znm




State of ldaho
Department of Water Resources

Water Right License

WATER RIGHT NO.  29-07772

The diversion and use of water for hydropower purposes under this license is subject to review by
the Director after the date of expiration of license 10468-000 issued by the Federal Energy
Regulatory Commission. Upon appropriate findings relative to the interest of the public, the Director
may cancel all or any part of the use authorized herein and may revise, delete or add conditions
under which the right may be exercised.

Prior to diverting water pursuant to this right, measuring devices and lockable controlling works of a
type acceptable to the Department shall be permanently installed and maintained as part of the
diverting works. Additional measuring devices may also be required for the accurate measurement
of water diverted, water returned -and water available to satisfy this and other water rights.

The adequacy of the project deggri to protect public and employee safety during all phases of
construction and operation of the project shall be reviewed and certified by a professional engineer
licensed to practice in the state of Zldaho _

. A minimum flow of ten (10) cfs orthe entire available stream, if less than ten cfs, must be
maintained within the bypass reaeh at all times, except as specified in the FERC license.

. A shutdown bypass shall be construclqd at.the power plant site. The operation of the power system
shall not aiter normal flow characteristies of the Portneuf River.

. The right holder shall be responsnbLe?f})}me cost of installing or retrofitting any diversion works,
located between the project point of mversmnm the downstream point of discharge, which is
detrimentally affected by the hydropowe{ dwer’s?oj‘l

. For purposes of interim d|str|but1<m pendtr@ judlelal deterrmnailon any senior unadjudicated water
right, including those perfected thtdugh the bemfcral use: metf\od for which a claim is made in the
pending Snake River Basin Adjudi¢ation (SRBA} sI‘EaJI be delwe;eé prigr to this right, provided the
water is being beneficially used:and prewded the wse is con515tent with the right as recommended in

the Directors Report when filed with tbe d|str|t:£ couﬂ in the SRBA pursuant to Section 42-1411,
ldaho Code. L L ) N

14. Right 29-07578 is also diverted thrduigi; gha"; ;}ciié;tof div‘essgdp‘;désigrfheb;above.

This license is issued pursuant to the provisions of Section 42-219, Idaho Code. The water right
confirmed by this license is subject to all prior water rights and shall be used in accordance with ldaho
law and applicable rules of the Department of Water Resources.

Signed and sealed this 25 ay of __ ] Eﬂ &= , 2001.

MICROFILMED
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State of ldaho
Department of Water Resources

APPLICATION FOR AMENDMENT

(For Licensing Purposes)
WATER RIGHT NO. 29-07772

Date of Priority: August 01,1984 Maximum Diversion Rate: 75.00 CFS
Maximum Diversion Volume: 735, TO0TUAF ™~
42,900.0 AF
Comes now MARSH VALLEY DEVELOPMENT INC
5203 S11THE
IDAHO FALLS ID 83404 and represents to the Director of the Idaho Department
of Water Resources that he is the owner and holder of Permit to Appropriate the Public Waters of the
State of Idaho No. 28-07772, and requests that the permit be changed as follows:

Source: PORTNEUF RIVER Tributary: SNAKE RIVER
BENEFICIAL USE PERIOD OF USE RATE OF DIVERSION ANNUAL VOLUME
POWER 01/01 to 12/31 75.00 CFS ==35,1068-0-AF-

42,900.0 AF
LOCATION OF POINT{S} OF DIVERSION:

PORTNEUF RIVER L3 SEWNWY  Sec. 22, Twp 098, Rge 37E, B.M., BANNOCK County

PLACE OF USE: POWER

Twp Rge Sec | NE | NW | SwW | SE |

I NE |NW |SW | SE | NE |[NW ]| SW | SE | NE | NW | SW | SE | NE | NW | $W | SE | Totals
09S 37E 20 | X | I I I

[ L6 [ | I |

Permit holder asserts that no one will be injured by such change and that such change will be made at

permit holder's own risk. Signedthis__ 4  dayof__ { ., , 2004
LI
(Signature)
RECEIVED
JUN ¢ £ 29m

Ospariment of Water Resources

At 0 g 20




State of Idaho
Department of Water Resources
APPLICATION FOR AMENDMENT

{For Licensing Purposes)
WATER RIGHT NO. 2907772

FOR DEPARTMENT USE ONLY

Preliminary check by Fee = 50= Receipted by _ryy # (0Aa3434 pate 4/ 30 ég /

ACTION OF THE DEPARTMENT OF WATER RESOURCES

|, Karl J. Dreher, of the Department of Water Resources hereby approve the
above Application for Amendment for Permit No. 29-07772 with the following:

CONDITIONS OF APPROVAL
The use of water under this right shall not give rise to any claim against the holder of a senior water
right based upon the theories of forfeiture, abandonment, adverse possession, waiver, equitable
estoppel, estoppel by laches or customary preference.

This right does not constitute Idaho Public Utilities Commission or Federal Energy Regulatory
Commission approval that may be required.

Use of water under this right shall be non-consumptive.

Use of water under this water right will be regulated by the watermaster of State Water District No.
29.

The rights for the use of water confirmed in this license shall be junior and subordinate to all rights
for the use of water other than hydropower, within the State of [daho that are initiated later in time
than the priority of this right and shall not give rise to any right or claim against any future rights for
the use of water, other than hydropower, within the State of Idaho initiated later in time than the
priority of this right.

Use of water under this approval shall comply with applicable water quality standards of the
Department of Environmental Quality.

The diversion and use of water for hydropower purposes under this license is subject to review by
the Director after the date of expiration of license 10468-000 issued by the Federal Energy
Regulatory Commission. Upon appropriate findings relative to the interest of the public, the Director
may cancel all or any part of the use authorized herein and may revise, delete or add conditions
under which the right may be exercised.

Prior to diverting water pursuant to this right, measuring devices and lockable controlling works of a
type acceptable to the Department shall be permanently installed and maintained as part of the
diverting works. Additional measuring devices may also be required for the accurate measurement
of water diverted, water returned and water available to satisfy this and other water rights.

MICROFILMED RECEIVED
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10.

11.

12.

13.

14,

The adequacy of the project design to protect public and employee safety during all phases of
construction and operation of the project shall be reviewed and certified by a professional engineer
licensed to practice in the state of idaho.

A minimum flow of ten (10) cfs or the entire available stream, if less than ten cfs, must be
maintained within the bypass reach at all times, except as specified in the FERC license.

A shutdown bypass shall be constructed at the power plant site. The operation of the power system
shall not alter normal flow characteristics of the Portneuf River.

The right holder shall be responsible for the cost of installing or retrofitting any diversion works,
located between the project point of diversion and the downstream point of discharge, which is
detrimentally affected by the hydropower diversion.

For purposes of interim distribution pending judicial determination, any senior unadjudicated water
right, including those perfected through the beneficial use method, for which a claim is made in the
pending Snake River Basin Adjudication (SRBA) shall be delivered prior to this right, provided the
water is being beneficially used and provided the use is consistent with the right as recommended in

the Directors Report when filed with the district court in the SRBA pursuant to Section 42-1411,
Idaho Code.

Right 29-07578 is also diverted through the point of diversion described above.

- -
Witness my hand this Z S -'z#day of < le e e = , 2001,

Acting for  KARL J. DREHER
Director

RECEIVED

JUN* § 2001
Depotwnt of Waler Resowees




WATER RIGHT SUMMARY

ACTION RIGHT NO. NAME AMOUNT CFS
Original Application 29-07772 Marsh Valley

Hydroelectric Co 75.0
Full Assignment 29-07772 Marsh Valley

Development Inc 75.0




BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE

STATE OF IDAHO

IN THE MATTER OF PERMIT NO. 285-07772

ORDER OF

IN THE NAME OF MARSH VALLEY DEVELOPMENT INC. REINSTATEMENT

et et

WHEREAS, the Department issued the above-captioned permit with
the condition that proof of construction of works and application
of water to beneficial use (procof of beneficial use) be gubmitted
on or before October 1, 19%94; and,

WHEREAS, the Department notified the permit holder on July 31,
1994, by certified mail that proof was due and instructed the
permit holder of the steps to be taken to submit the proof of
beneficial use; and,

WHEREAS, the Department notified the permit holder on October
11, 1594, that the permit had lapsed for failure to submit an
acceptable proof of beneficial use or extension of time; and,

WHEREAS, Section 42-218a, Idaho Code, provides that a permit
may be reinstated upon a showing of reascnable cause within sixty
days of the date of the notice of lapsing; and,

WHEREAS, the permit holder has provided a reasonable showing
why the permit should be reinstated by submitting an acceptable
proof of beneficial use on December 7, 1994;

IT IS, THEREFORE, HEREBY ORDERED that Permit No. 29-07772 be
REINSTATED with an advance in priority to August 1, 1984.

S

Dated this {;l day of December, 1994.

ﬁmﬁm

L. GLEN SAXTON
Chief, Water Allocation Bureau




Forrn No. 217 : FOR OFFICE USE ONLY
7/94 Amt. of Fee §:

Receipt No.

Receipt By:

Date Receipted:

STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES RECEIVED

PROOF OF BENEFICIAL USE ™. 07 5

of Water
The idaho Department of Water Resources considers this form a statement that the permit holder(s) has/have completed

all development that will occur under this permit and that water has been applied according to the provisions of the permit
for the beneficial use(s) described below. This form must be accompanied by a license examination fee, when necessary,
or be accompanied by a completed fleld examination repart prepared by a certified water right examiner who has been
appointed by the department.

1. Permit No. 22~07578 ,"/ LP-OT7772 Telephone No.
. Name(s) of Permit Holder(s): /‘7.:2/‘;’4 //4//!9" Jéﬂf/ﬁﬁw/t"‘/ / SC -

2

3. Mailng Address: __ 3203 Sawrt /P4 ;7.!::7‘ faks Falls 1D p3fof
4. Source of Water: “Br7ipeaf Jver It GROUNDWATER (well), Date Driled: mo. / yr.

a. Well Driller: Drilling Permit Number: - - -
b.  OPTIONAL:

Pump Horsepower: Pressure (psi): Dynamic pumping level (ft):

5. Use(s} (as authorized by the water right permit):

Domastic (No. of households): Stockwater (No. and type of stock):

lmigation (No. of acres): Other: /fgwe fl
6. Total rate of diversion and/or volume for which proof is submitted: _#¥% _ cfs OR acre feet

7
7. Measuring Device Requirement: (refer to the approval conditions on your permit and respond accordingly)
(This question Is not aptional. Please check sither yes or no. FProofs retumned not checked accordingly, will be considered Incompiete)

Measuring Device: Is a measuring device required? Yes v~ or No
Has the measuwring device been installed? Yes +~ or No
Flow Measurement Port: s a flow measurement port required? Yes or No
Mas the measurement port been installed? Yes or No
8. Fee Enclosed: $ (See Fee Schedule on back of the instructions for filing proof of beneficial use)

9. Person to contact to accompany the Department representative during fleld examination of the water system.

Name: Telephone Number:

Address:

10. The informaticn given on this form is my true statement of the extent to which the above numbered permit has been
developed and | relinquish any u portign of th permit to the Stata of Idaho.

P Date: tzngii
(nclude yalr titls, If dh behalf of company of organization)
k‘ S¢ u

Signature of permit holder:

H
g
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State of Idaho
Department of Water Resources

ASSIGNMENT OF PERMIT

Marsh Valley Hydroelectric Company hereby assigns to Marsh
Valley Develcopment, Inc., whose principal place of business is at
2988 Tipperary Lane, Idaho Falls, Idaho 83404, all of Marsh Valley
Hydroelectric Company's right, title and interest in and to Permits
No. 29-7772 and 29-7578 to approprlate the public waters to the
State of Idaho.

Executed this 29th day of January, 1992.

MARSH VALLEY HYDROELECTRIC COMPANY

Bwéiwém A‘n/

Président

STATE OF IDAHO )
: ss
County of Bannock )

On this 29th day of January, 1992, before me, the undersigned,
a Notary, Public in and for said State, personally appeared

lA,uahn Ch@@,, . known or identified to me to
be the President of Marsh valley Hydroelectric Company, the
corporation that executed the instrument or the person who executed
the instrument on behalf of said corporation, and acknowledged to
me that such corporation executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my
official seal, the day and year in this certificate first above
written.

R

NOTARY PUBLIC F IDAHO,

Residing at Pocatello.
My Commission Expires: @[QZ{%

(SEAL)
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State of Idaho
Department of Water Resources

Permit To Appropriate Water

NO. 29-07772

Proposed Priority: June 5, 1984 Maximum Diversion Rate: 75.00 CFS
This is to certify, that MARSH VALLEY HYDRO ELECTRIC CO.

MC CAMMON, ID 83250
has applied for a permit to appropriate water from:

PORINEUF RIVER tributary of SNAKE RIVER
and a permit is APPROVED for development of water as follows:

BENEFICIAL USE PERIOD OF USE RATE OF DIVERSION

POWER 01,01 to 12/31 75.00 CFS
LOCATION OF POINT(S) OF DIVERSION

SENW Sec. 22, Township 095, Range 37E
BANNOCK County

PLACE OF USE: POWER

TWN RGE SEC

09s 37E 21 NWNW

CONDITIONS/REMARKS :

1. Proof of construction of works and application of water to

- beneficial use shall be submitted on or before October 1, 1994.
k 2. Subject to all prior water rights.
% 3. Project construction shall commence within one year from the date

of permit issuance and shall proceed diligently to completion
u unless it can be shown to the satisfaction of the Director of the
Department of Water Resources that delays were due to

circumstances over which permit holder had no control.
The right to the use of water acquired under this permit shall
not give rise to any right or claim against the holder of a
senior right based upon the theories of forfeiture, abandonment,
adverse possession, waiver, equitable estoppel, estoppel by
laches or customary preference.
The issuance of this permit in no way grants any right-of-way or
easement across the land of another.
This permit is subject to the provisions of Sections 42-205
through 42-210, Idaho Code, restricting the sale, transfer,
assignment, or mortgage of this permit. Failure to comply with
these provisions is cause for immediate cancellation of this
permit.
Water used under this permit if discharged into a natural channel
or subsurface system shall meet Idaho Water Quality Standards.

Ay g

i

.
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JAN 2 2 1993
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PAGE 2

CONDITIONS /REMARKS :

State of Idaho
Department of Water Resources

Permit To Appropriate Water

NO. 29-07772

The water right acquired under this permit for hydropower
purposes shall be junior and subordinate to all rights to the use
of water, other than hydropower, within the State of Idaho that
are initiated later in time than the priority of this permit and 1|
shall not give rise to any right or claim against future rights
to the use of water, other than hydropower, within the State of
Idaho initiated later in time than the priority of this permit.
This permit does not constitute Idaho Public Utilities Commission
or Federal Energy Requlatory Commission approval that may be
required.

Use of water under this permit shall be non-consumptive.

Prior to diverting water pursuant to this permit, measuring
devices and lockable controlling works of a type acceptable to
the Department shall be permanently installed and maintained as
part of the diverting works. Additional measuring devices may
also be required for the accurate measurement of water diverted,
water returned and water available to satisfy this and other
water rights.

The Director retains jurisdiction of the permit and any license
subsequently issued, to require streamflow augmentation or other
action needed to protect prior surface water and groundwater |
rights.

The diversion and use of water under this permit and any license
subsequently issued is subject to review by the Director on the
date of expiration of any license issued by the Federal Energy
Requlatory Commission, Upon appropriate findings relative to

the interest of the publie, the Director may cancel all or any
part of the use authorized herein and may revise, delete or add
conditions under which the right may be exercised.

Use of water under this permit is under the control of the
watermaster of State Water District No. 29, Portneuf River.

A minimum flow of ten (10) cfs or the entire available stream

if less than ten cfs must be maintained within the bypass reach
at all times, except as specified in the FERC license.

A shutdown bypass shall be constructed at the power plant

site. The operation of the power system shall not alter normal
flow characteristics of the Portneuf River.

The permit holder shall be responsible for the cost of installing
or retrofitting any diversion works, located between the project
point of diversion and the downstream point of discharge, which
is detrimentally affected by the hydropower diversien.




State of Idaho
Department of Water Resources

Permit To Appropriate Water

NO. 2907772

CONDITIONS /REMARKS :

18. The adequacy of the project design to protect public and employee
safety during all phases of construction and operation of the
project shall be reviewed and certified by a professional
engineer licensed to practice in the state of Idaho.

19. Prior to operation of the hydropower facility, the permit holder
shall provide an operation plan to the Department for review and
approval. The operation plan shall provide for the protection
of public safety and ensure adequate bypass and maintenance of
the Portneuf River regime. |

20. For purposes of interim distribution pending judicial
determination, any senior unadjudicated water right, including
those perfected through the beneficial use method, for which
claim is made in the pending Snake River Basin Adjudication
{"SRBA" - Twin Falls County Case No. 39576) shall be delivered
prior to the right under this permit, provided the water is being
beneficially used and provided the use is consistent with the
right as recommeded in the Director’s Report when filed with the
district court in the SRBA pursuant to Section 42-1411 Idaho
Code.

This permit is issued pursuant to the provisions of Section 42-204, Idaho Code.
ture of the Director, affixed at Boise, this

’ 19:EI~‘D \
f o R. Keith Higginson, Director

Witness E;e seal and si
;z 4*: auT of

‘;jﬁii: T:Txi‘. £y y
JAN & 2
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State of Ii. a0

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Boise, ID 83706 - P.O. Box 83720, Boise, ID 83720-0098

Phone: (208) 327-7900 Fax: (208) 327-7866 Web Site: www.idwr.state.id.us

DIRK KEMPTHORNE
Governor

KARL J. DREHER
June 26, 2001 Director

MARSH VALLEY DEVELOPMENT INC
5203 S11THE
IDAHO FALLS ID 83404

RE: License No. 29-7772 - Issuance of License
Dear Water Right Holder(s):

The Department of Water Resources has issued the enclosed Water Right License
confirming that a water right has been established in accordance with your permit.
Please be sure to thoroughly review the conditions of approval and remarks listed on
your license.

The license is a PRELIMINARY ORDER issued by the Department pursuant to section
67-5243, Idaho Code. It can and will become a final order without further action by the
Department unless a party petitions for reconsideration or files an exception and/or
brief within fourteen (14) days of the service date as described in the enclosed
information sheet.

Please note that water right owners are required to report any change of water right
ownership and/or mailing address to the Department within 120 days of the change.
Failure to report these changes could result in a $100 late filing fee. Contact any office
of the Department or visit the Department's homepage on the Internet to obtain the
proper forms and instructions.

If you have any questions, please contact me at 208-327-7946.

Sincerely,

Shelley W. Keen
Water Rights Supervisor

SWK:Kit

Enclosure(s) (includes copy of approved amendment application)

MICROFILMED
505 G & 200




CERTIFICATE OF MAILING

I hereby certify that on June 26, 2001 | mailed a true and correct copy, postage
prepaid, of the foregoing PRELIMINARY ORDER(Approved License) to the
person(s) listed below:

RE: WATER RIGHT NO.  29-7772

MARSH VALLEY DEVELOPMENT INC

5203 S11THE

IDAHO FALLS ID 83404
an Lynn Townsend

Secretary

MICROFiLMED
Alig 08 2001




EXPLANATORY INFORMATION
TO ACCOMPANY A
PRELIMINARY ORDER

The accompanying order or approved document is a "Preliminary Order” issued by the
department pursuant to section 67-5243, Idaho Code. |t can and will become a final order
without further action of the Department of Water Resources (department) unless a party
petitions for reconsideration, files an exception and brief, or requests a hearing as further
described below:

PETITION FOR RECONSIDERATION

Any party may file a petition for reconsideration of a preliminary order with the department
within fourteen (14) days of the service date of this order. The department will act on a petition
for reconsideration within twenty-one (21) days of its receipt, or the petition will be considered
denied by operation of law. See Section 67-5243(3) Idaho Code.

EXCEPTIONS AND BRIEFS

Within fourteen (14) days after (a) the service date of a preliminary order, (b) the service
date of a denial of a petition for reconsideration from this preliminary order, or (c) the failure
within twenty-one (21) days to grant or deny a petition for reconsideration from this preliminary
order, any party may in writing support or take exceptions to any part of a preliminary order and
may file briefs in support of the party's position on any issue in the proceeding with the Director.
Otherwise, this preliminary order will become a final order of the agency.

REQUEST FOR HEARING

Unless a right to a hearing before the department or the Idaho Water Resource Board
(Board) is otherwise provided by statute, any person aggrieved by any final decision,
determination, order or action of the Director of the department and who has not previously been
afforded an opportunity for a hearing on the matter may request a hearing pursuant to section 42-
1701A(3), Idaho Code. A written petition contesting the action of the Director and requesting a
hearing shall be filed within fifteen (15) days after receipt of the denial or conditional approval.

ORAL ARGUMENT

If the Director grants a petition to review the preliminary order, the Director shall allow all
parties an opportunity to file briefs in support of or taking exceptions to the preliminary order and
may schedule oral argument in the matter before issuing a final order. If oral arguments are to
be heard, the Director will within a reasonable time period notify each party of the place, date and
hour for the argument of the case. Unless the Director orders otherwise, all oral arguments will
be heard in Boise, Idaho.

CERTIFICATE OF SERVICE

All exceptions, briefs, requests for oral argument and any other matters filed with the
Director in connection with the preliminary order shall be served on ali other parties to the
proceedings in accordance with IDAPA Rules 37.01.01302 and 37.01.01303 (Rules of Procedure
302 and 303).

Page 1 Alig i3 2001




FINAL ORDER

The Director will issue a final order within fifty-six (56) days of receipt of the written briefs,
oral argument or response to briefs, whichever is later, unless waived by the parties or for good
cause shown. The Director may remand the matter for further evidentiary hearings if further
factual development of the record is necessary before issuing a final order. The department will
serve a copy of the final order on all parties of record.

Section 67-5246(5), Idaho Code, provides as follows:

Unless a different date is stated in a final order, the order is effective fourteen (14)
days after its issuance if a party has not filed a petition for reconsideration. If a
party has filed a petition for reconsideration with the agency head, the final order
becomes effective when: ‘

(a) the petition for reconsideration is disposed of; or
(b) the petition is deemed denied because the agency head did
not dispose of the petition within twenty-one (21) days.

APPEAL OF FINAL ORDER TO DISTRICT COURT

Pursuant to sections 67-5270 and 67-5272, Idaho Code, if this preliminary order becomes
final, any party aggrieved by the final order or orders previously issued in this case may appeal

the final order and all previously issued orders in this case to district court by filing a petition in
the district court of the county in which:

I A hearing was held,
ii. The final agency action was taken,
iii. The party seeking review of the order resides, or

iv. The real property or personal property that was the subject of the agency action is
located.

The appeal must be filed within twenty-eight (28) days of this preliminary order becoming

final. See section 67-5273, Idaho Code. The filing of an appeal to district court does not itself
stay the effectiveness or enforcement of the order under appeal.

MICROFILMmep
Page 2 Alig 0 g 2001




Memorandum

To: Files 29-07578 and 29-07772

From: Kay Walker X/U)

RE: Annuail Volume Recommendations

Date: March 30, 2001

I NS NN NS E NN S NN SIS SN RN N E S S S E SN AN N NN E N PN N E S S SN NN S NN NS AN NN NN RGN

in review of the additional information submitted by Mr. Brockway on 3/8/2001 (in
response to request of 2/27/2001) we decided to use the total annual volume
diverted in 1997 as the basis for the proposed licenses. Mr. Brockway submitted
daily production records for the power plant for calendar year 1997 which the
permit hoider stated was the best water year since the plant was put into
production. In 1997 the plant used an annual volume of 117,494.6 af. Pursuant
to Application Processing Memorandum No. 6 we are to limit diversion volumes to
a maximum of 3 significant figures so we are recommending 117,000 af under
both permits. | found that we can allow a volume of 81,900 af for Permit
29-07578 and 35,100 af for Permit 29-07772.

81,900 + 35,100 = 117,000 af.

40/55% /43000, AF e

A9- 7578 = /00000.0 rE
RA1-7772= 12900.0 #F
14 3000.0 #F Lo

MICROFILMED
Aus 0 8 2001
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"ECEIVED
JUN /5 2001

MARSH VALLEY “epartment of Water Resources

HYDROELECTRIC COMPANY
5203 SOUTH 11™ EAST

IDAHO FALLS, IDAHO 83404
208-522-8069  FAX 208-522-8223 ~ MEMORANDUM

E-mail: ted@tsorenson.net

TO: Km S AN o DATE:  Swes ¥ 200 |
uJu.& es o
Ly e R
?U ok, %%710*}1&15_& L& O—Q—‘—d X372 0~ QoS Y
FROM: _ T & S, Sove oo 0F .
SUBJECT:
Voo de 29-0189% ek 29-011172

REMARKS
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A/09/91

“Yeparment of Water Resources

Turbine Analyses--Frances
Generator--Syncr.

Marsh Valley Hydro

T7.8. Sorenson P.E. Rated KW- 1700.00
I Static Head 101.00
3
F Penstock Segment Diameter ILength PFriction
/ Hazen Williams Inch PT Factor
1 60.00 550.00 130.00
S T 2 48.00 0.00  100.00
Year: 1984 / ‘
k __________ m/ F:\G'CL‘}
Month Flow Net  Effic. KW KW-HR Mills Revenue N .._{
CPFS Eead % X 1000 Kw-HR
T
Jan 237.20 97.88 84.7% 1663.5 1237.7 54.49 $67,441 14,06
Feh 235.90 97.91 84.7% 1655.0 1122.1 54.49 $61,141 i3 w2y
Mar 245.50 97.67 84.7% 1719.9 1279.6 54.49 $69,726 5.zt
Apr 207807250 98.55 84.7% 1463.0  1057.7 54.49 $57,632 L4
May 13000 250 99.97 83.8% 922.3% 686.2 54.49 $37,391 \is,50¢
Jun 5000 100 100.87% 82.8% 353.3 254 .4 54.49 $13,862 12,00
Jul 49.80 100.83 83.5% 354.8 264.0 54.49 $14,383 13 csy
Aug 35.20 100.91 8%.5% 251.0 186.7 54.49 $10,175 2,1¥¢2
Sep 210.00 98.51 82.9%¢ 1451.5 1045 .1 54.49 $56,947 12 o
Oct 199.20 98.74 84.4% 1404.7  1045.1 54.49 356,947 iy \ys.
Nov 22%.10 98.21 84.7% 1571.6  1131.6 54.49 $61,660 (3 3y,
Dec 226.30 98.14 84.4% 1586.0 1180.0 54.49 364,299 19 g ¢
= Subtotal 10490.0 $571,603
TOTAL (5.0% Downtime Allowance ) 9965.5 $543%,023
Maximum Output 1719.9 KW —_
Peded {43,271
Overall Plant Pactor 66.9% P —
NOTES
Flow Data Source; USGS # 13073000
Minimum bypass flow 10 cfs year-round
Maximum turbine capacity 250 efs
Maximum canal capacity 250 efs avluveed . ASHA
Irrigation requirements: -5
Jan,Feb,Mar,Apr 1-15: 0O cfs 122
Apr 15-30: 80 cfs
May 1-20: 120 cfs
May 20-31,June,July,Aug,Sep 1-15: 200 cfs
Sep 15-30: 40 cfs
Oct: 20 cfs
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State of Idaho
DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Boise, ID 83706 - P.O. Box 83720, Boise, [D 83720-0098
Phone: (208) 327-7900 Fax: (208) 327-7866 Web Site: www.idwr.state.id.us

DIRK KEMPTHORNE
May 4, 2001 Governor

KARL J. DREHER
Director

MARSH VALLEY DEVELOPMENT INC
ATTN: TED S SORENSON

52038 M1 E

IDAHO FALLS ID 83404

RE: Permits 29-07578 and 29-07772
Dear Mr. Sorenson:

We are in receipt of your letter of April 26, 2001, regarding the above referenced permits. Please
note that we received your amendment fees, in the amount of $100.00, but we did not receive the
signed license amendment forms. | have included new amendment forms for your use, in case the
previous ones were misplaced. Please submit the amendment forms at your earliest convenience.

In regard to your concerns regarding the conditions we proposed to attach to your licenses, we find
that we can remove Condition No. 7, as you requested. | have removed this condition from the
enclosed amendment forms per your request. If you recall, this condition stated “The director retains
jurisdiction to require a by pass flow for maintenance of fish, wildlife, riparian and aquatic habitat.”
You were correct when you stated this condition was not on the pemits when approved and should
not be added at this time.

in regard to the proposed volume of water to be licensed, we find we cannot allow more than
proposed unless you can submit documentation that shows you have used more than this amount
since your system went online, We based the proposed volumes on information submitted by
Chartes E. Brockway on March 6, 2001. Since your project was not on line during water years 1982
and 1983, we cannot base your licenses on the water flows for those years. If you wish to submit
additional documentation that shows your plant has used a greater volume of water since going
oniine, we would be happy to review that information. Please submit any additional documentation
that you may have within the next 30 days. We will withhold licensing these permits until June 4,
2001 to allow you time to gather and submit additional information.

If you have any further questions or concerns regarding the licensing of these permits, piease do not
hesitate to contact our office.

PRI

KAY KER
Sr. W \ter Resource Agent

KWk
Enclosures

MICROFILMED
5u5 0.8 2000




RECEIVED

APR 30 2001
MARSH VALLEY DEVELOPMENT, INC. jeparmentor werer fesources
5203 South 11™ East
Idaho Falls, Idaho 83404

Phone: 208-522-8069
Fax: 208-522-8223
E-mail: 308-522-8223

April 26, 2001

‘Ii
{t-‘c_.
oo
R '-"(‘
Kay Walker }\L-:\Tfr !
Senior Water Resource Agent e '
State of Idaho \,‘\.U
Department of Water Resources \ o
P.O. Box 83720 ]

Boise, ID 83720-0098
RE: Water Right Permit Nos. 29-07578 and 29-07772
Dear Mrs. Walker:

Enclosed please find the enclosed amendments for points of diversion and points
of use. Also enclosed is a check for $100.00.

In reviewing the conditions of approval I have the following concerns:

1. Condition of approval No. 7 states “The director retains jurisdiction to
require a by pass flow for maintenance of fish wildlife raparian and
aquatic habitat. This condition was not included in the original permit to
appropriate water. The original permit contained a requirement for *“a
minimum flow of 10 CFS or the entire available stream flow of less than
10 CFS must be maintained within the bypass reach at all times except as
specified in the FERC license. This requirement is also covered under
item 11 of the new conditions of approval. This new condition of
approval leaves open the amount of water to generate hydropower and
would have been a major concern to finance the project in 1992 and will
be a major concern for refinancing in the future. Being that it was not in
the original permit, I request that it be removed. ~¥ e } e

2. The permitted volume of diversion under both permits totals some 81,900
plus some 35,100 equals 117,000 acre-feet. This amount of permitted




Page 2

April 26, 2001

TSS/ptj
Enc.

2000%etters\Waiker. ltr

total volume to be diverted in the year approximates water year 1997. \ g;_}b L
However, the power plant when built in 1992 was projected on the (R VeRR I
previous 70 years of flow data as modeled by the adjacent USGS flow & N
measuring gage. As I remember, the model showed that water years 1982 777 (o7
and 1983 were greater in terms of energy produced and, therefore, of NS T
water used than 1997, which the permit proposes. Therefore, if we are ’ o
limited to this 117,000 acre feet in the future, [ have been impacted on my AN }}
financial viabilityof the plant. The plant can divert up to 182,500 acre feet N

of water per year at the rate of 250 CFS if it is available. Therefore, I
request that the volume be increased to 127.750 acre feet for 29-0758 and
54,750 acre feet for 29-07772 as this is the amount that can and would be
used on wetter years if the water is available.

Please give consideration to these items and I thank you in
advance for your consideration.

Very Truly Yours,

"T/Z&//zaj;;

Ted S. Sorenson, P.E.

MICROFILMED
AUS 08 2001




State of Idaho
DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Boise, ID 83706 - P.O. Box 83720, Boise, ID 83720-0098
Phone: (208) 327-7900 Fax: (208) 327-7866 Web Site: www.idwr.state.id.us

DIRK KEMPTHORNE

April 3, 2001 Governor
KARL J. DREHER
Director

MARSH VALLEY DEVELOPMENT INC
5203 S 11MTHE
IDAHO FALLS ID 83404

RE: Water Right Permit No. 29-07772

Dear Permit Holder:

The Department of Water Resources is reviewing the permit referenced above prior to
issuing a water right license. By issuing a license, the Department confirms the extent
of development that has been established in compliance with the terms of the permit.
The examiner who verified your water use reported that certain elements of the permit
have been developed differently than described on your permit. Changes that do not
increase the authorized use of water under the permit can be requested and approved
in accordance with Section 42-211, [daho Code. Before a license can be issued, your
permit must be amended to depict your water use as it was actually developed.

Based on the examiner's report, the following elements were developed differently than
described on your permit;

Point(s) of Diversion

ms) of Use

The enclosed Application for Amendment form depicts the elements of the water right
as they will appear on the license when it is issued. Please review the amendment
form carefully. If you concur with the information presented, please sign the form and
return it with the $50.00 filing fee within 14 days.

If you have any questions, please call me at 208-327-7944.

L

Sincerely, , M
FENRITo B Mﬁ

KAY W{(L ER [}JJL ’”ﬂ Y/))
Sr. WaterResource Agent g

Enclosure Mﬁ/q Or’]é

MICROFILMED 9
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LICENSE REVIEW CHECKLIST

Permit No. 2 'q—' 77/7(2 Date: 8 - 9 "'é @[ Reviewer: Kay Walker

Change/OK
Name/Address zé, W 5‘70 Cole
Source Does change clarify original intended source? If no, void permit.
Point of Diversion; _ Change (P38/P49) Add (P45/P44) Feds (P40)
W32 (multipie in 1/4/1/4)
W36 (overlap)

W59 (subdivision description)

Place of Use (EQEW hange (P41/P49YAdd (P41/P44) Feds (P43)
W60 (subdivision description) ’ . *
W27 (ppu acre limit) ﬂﬂdoo 7.8 ,éa( L/

Overlaps: Right(s): "'& d
File reviewed Profile reperts printed

P/D & P/J amend {P37) Feds (P48)

Rate of Diversion: Permitted rata «  cfs
Fee Limit 5;% cfs Recommended Total Diversion Rate
Measured S cfs
Theoretical _  cfs
Seasonof U er new Standards
Water Uses d@change (P46) )\/e
Irrigation cfs af lrrigation - overiap(RSB—R61, R62-R65, R66-R6Y)
Stockwater cfs af supp. Gw (WB7/065/104)
omaestic overlap spec combined rts (W35)
)é(dﬂf‘ E cfs&ﬁ,_[@&f >1 acre (W31)

Domestu:

Total E_cfsm

Flsh (042)
Fire (077)
Water Quality {081/R07)
Payette — (W22/047/27A)
Stockwater for US (R37)

Volume Determination

cfs x 1.9835 x days = af (vs) ___ acresx {FHR} = af

Remarks:
Additionai Conditions ¥{#.S Watermaster Control 627 GW Dist?

_yﬁS_GW Measurement/Measuring Device Water Msmt.

Other Crit. GWMA?
Trust WRSS — remove 051) GWMA?
Non-trust (048/049) Government KGts? )[Q S
Advance Priority? yes If yes, explain why below.
L ho

SRBAClaim? NV Y- /“F% IQ/
Adjust memo )m '

Amend Letters P87, S06 Second Amendment Notice

eondipel “/3’/5‘-’” T Foq
F0A1




BROCKWAY

ENGINEERING

P.LLC

Hydraulics
.
Hydrology

Water Resources

CHARLESE.
Brockway,
Pu.D., P.E.

CHARLES G.

Brocxway,
Pu.D., P.E.

2016 NORTH
W ASHINGTON
STREET * Surrc 4

TwinFalls,
Icano 83301

208+7368543

FAX: 7368506

N

clm i

March 6, 2001 WIR -6 o
Mr. Shelley Keen, Supervisor

Water Allocations Section

Idaho Department of Water Resources
1301 North Orchard

P.O. Box 83720

Boise, ID 83720-0098

swnamment of arer e ogooe

Subject: Beneficial Use Exam Permit Nos. 29-07578, 29-07772
Dear Shelley:

1 too reviewed the Water District 29 records for flows through the Portneuf
Marsh Valley Canal and found them lacking in data sufficient to determine
reasonable flows for licensing the Marsh Valley Hydro project.

The best estimate of flows actually diverted through the hydro system can be
determined from plant records and the discharge/kw relationships developed
for the plant during the beneficial use field exam.

Mr. Ted Sorenson furnished daily production records for the plant for calendar
year 1997, which he indicated is the best water year since the plant was put
into production. Based on this data, I prepared the attached spreadsheet to
calculate average monthly production and discharge based on the calibrated
discharge v. output relationship. The estimated total annual volume for 1997
was 117,495 af,

The Portneuf Marsh Valley Canal was enlarged during the construction of the
power plant to transport all existing water rights plus the design discharge of
the power plant according to plant construction records. Therefore, whenever
the flow of the river is adequate to fill all irrigation and stockwater water
rights plus the hydro right including the bypass flow of 10 cfs, the canal has
adequate capacity to deliver the total 250.4 cfs design flow to the turbines.

According to past plant records, flows are oftentimes available during the
summer months for hydro production when irrigation demand is down or river
flows are high due to good water years or rainstorms.

It is therefor possible that the full plant discharge capacity could be available
in some years for the full season, although that has not occurred to date.

The plant is not over designed so it seems reasonable to allow the potential
annual volume based on the allowed combined rate of diversion of 250.0 cfs
for the full year or 180,992 acre feet per year.

MICROFILMED
Aug 08 20m




Page 2

I have added my recommendation of annual volume to the Beneficial Use
Field Report and am returning it for final processing.

Smcerdy%’/

Charles E. Brockway y

cc: Marsh Valley Development Inc.

MICROFILMER
AUS 08 2p
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Marsh Valley Hydro Annual Production and Volume Flow
Page 1

Marsh Valley Hydro
1997 Daily average KW plant output

Jan Feb Mar April May June July Aug Sept Oct Nov Dec
1 1,251 1,557 1,480 1,756 1,562 1,587 156 - - 1,233 1,656 1,158
2 1,306 1,538 1,542 1,689 1,565 1,597 (3) - - 1,254 1,350 1.151
3 1,621 1,513 1,523 1,735 1,238 1,573 4 - - 1,300 1,174 1,109
4 1,609 1,490 1,510 1,711 1,166 1,461 - - - 1,278 1,140 1,108
5 1,565 1,493 1,489 1,664 1,313 1,489 - - - 1,251 1,136 1,113
= 6 1,338 1,411 1,576 1,672 1,666 1,249 - - - 1,246 1,136 1,126
Q 7 1,197 1,377 1,609 1,641 1,622 1,250 - - - 1,302 1,139 1,137
8 8 1,264 1,284 1,615 1,635 1,679 1,564 - - - 1,237 1,140 1,163
m 9 1,234 1,342 1,607 1,668 1,506 1,567 - - - 1,534 1,139 1,145
E 10 1,229 1,379 1,597 1,649 1,408 1,568 - . - 1,558 1,131 1,077
m 11 1,234 1,409 1,720 1,599 1,399 1,563 - - - 1,622 1,137 1,040
U 12 1,186 1,396 1,725 1,562 1,411 1514 - - - 1,623 1,141 1,080
13 944 1,368 1,673 1,535 1,317 1,558 - 47 - 1,573 796 1,016
14 1,034 1,359 1,729 1,524 1,306 1,592 - 215 - 1,566 1,124 1,079
15 1,316 1,460 1,714 1,522 1,625 1,575 - 363 (7) 1,568 1,084 1,128
16 1,273 1,492 1,744 1,658 1,681 1,542 - 407 293 1,559 1,080 1,016
17 1,290 1,510 1,727 1,679 961 1,528 - 386 545 1,587 1,118 1,079
18 1,318 1,529 1,622 1,715 299 1,500 - 297 548 1,565 1,129 1,128
19 1,315 1,511 1,676 1,715 1,204 1,476 - 110 658 1,553 1,150 1,116
20 1,310 1,492 1,740 1,652 1,365 1,254 - 273 668 1,540 1,149 1,055
21 1,330 1,482 1,699 1,619 1,315 1,271 - 364 929 1,531 1,075 1,083
22 1,303 1,484 1,720 1,569 1,435 1,199 - 285 935 1,529 1,163 1,105
23 1,323 1,526 1,721 1,645 1,474 1,164 - 160 931 1,500 1,146 1,052
24 1,238 1,467 1,671 1,635 1,418 1,103 - 119 1,012 1,574 1,155 1,091
25 1,324 1,496 1,674 1,670 1,519 792 - 128 1,309 1,558 1,158 1,064
26 1,448 1,143 1,767 1,673 1,602 408 - 5 1,227 1,595 1,146 1,035
27 1,496 1,555 1,737 1,647 1,575 383 - - 1,296 1,628 1,184 1,038
28 1,369 1,508 1,732 1,574 1,585 367 - - 1,298 1,621 1,182 1,055
29 1,323 - 1,672 1,590 1,476 297 - - 1,337 1,614 1,163 1,066
30 1,280 - 1,686 1,581 1,577 - - - 1,317 1,604 1,159 1,065

31 1,423 - 1,721 - 1,651 - - - - 1,315 - 1,064
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Marsh Valley Hydro Annual Production and Volume Flow

Page 2
Avg. kw 1312.5806 1308.7 1658.5 1586.6 1410.3 1193.2 438 101.9 461.1 1484.4 1115.1 1088.5
Avg cfs** 192.5 192.0 238.1 22886 205.4 176.7 20.0 32.8 80.2 215.2 166.4 162.9
11,803.8 146408 140574 126277 10,8674 12308 2,017.9 49313 132291 10,2345 10,0183
Q=19.385 +0.131879*"KW ( See Beneficial Use Field Report GENVQ.XLS)

Monthly af 11,8356
** Based on generator calibration CEB

Total annual af 117,494.6 for 1997

ated Generator Qutpu 250.4 cfs
ZMax Annual Volume= 181,281 af assuming plant operating at capacity
Permitted discharge 250 cfs
180,992 af assuming plant operting at full permitted discharge

= Annual Volume
r% Note: Canalis sized to transport total irrigation and stock water rights plus hydropower right.
O Inwetyears, irrigators sometimes shut off due to rain or to allow additional discharge through the hydro plant from which they derive revenue.



State of Idaho

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, P.O. Box 83720, Boise, Idaho 83720-0098
Phone: (208) 327-7900 FAX: (208) 327-7866

DIRK KEMPTHORNE
February 27, 2001 GOVERNOR

KARL J. DREHER
DIRECTOR

C E BROCKWAY PE
BROCKWAY ENGINEERING
2016 WASHINGTON NORTH
TWIN FALLS ID 83301

RE: Permit Nos. 29-07578 and 29-07772
Dear Mr. Brockway:

We have been reviewing the above referenced permits and find we do not have enough
information to complete the licensing process. The beneficial use field report that you submitted
contains no information regarding the volume of water that has been used in the hydropower
facility. Beneficial Use Examination Rule 035.01.J exempts only municipal and fire protection
uses from the requirement to report an annual volume based on actual use during the
authorized development period. We are, therefore, returning the field exam to you to compile
information regarding the amount of water actually diverted and used in the facility so an annual
volume can be determined for this system.

Woe have reviewed the records submitted by Water District No. 29 for the 1992 - 1993 seasons
and find they do not contain enough information. The water district records only contain
information regarding the amount of water delivered to the canal company during the irrigation
season and do not address the non-irrigation season.

If you have any questions regarding this matter, please feel free to contact me at 327-7946 or
Kay Walker at 327-7944.

Sincerely,

SHELLEY EEN
Supervisor, Water Allocation Section

CC: MARSH VALLEY DEVELOPMENT INC
ATTN: TED SORENSEN
5203S11™ME
IDAHO FALLS ID 83404

MICROFILMED
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State of Idaho

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, P.O. Box 83720, Boise, Idaho 83720-0098
Phone: (208) 327-7900 FAX: (208) 327-7866

DIRK KEMPTHORNE
January 23, 2001 GOVERNOR

KARL J. DREHER
DIRECTOR

Ted S. Sorensen

Marsh Valley Development, Inc.
5203 South 11th East

Idaho Falls, ID 83404

RE: Licensing of Permits 23-07578 and 29-07772

Dear Mr. Sorensen:

This morning I received your request for licensing of water appropriation permits 29-07578 and
29-07772. We will begin reviewing the files to determine if water right licenses can be issued.
Due to the volume of documentation associated with these permits, it may take several days,
possibly up to a few weeks, to thoroughly review the files.

If you have any questions, please contact me at 208-327-7946.

Sincerely,

Shelley Walter Keen
Water Rights Supervisor

MICROFILMED
puG 08 2001
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RECEIVED Marsh Valley Development, Inc.
, 5203 South 11™ East
JAN 2 2 2001 Idaho Falls, Idaho 83404
Veparmentof Weter Rasouroes Phone: (208) 522-8069
Fax: (208) 522-8223
e-mail: sorenson@ida.net

January 18, 2001

Glen Saxton, Chief

Water Allocation Bureau

Idaho Department of Water Resources
1301 North Orchard Street

Boise, ID 83706-2237
0—1’\'\ 2—

RE: Permits 29-07578 and 29-0772
Dear Mr. Saxton:
This letter is written to inquire as to the issuance of the license for these two permits.

Proof of beneficial use according to my records was filed on December 5, 1994. On December 9,
1994 we received a Proof Acknowledgment Letter. Please advise as to the status of the issuance

of the license for these two permits.
Verw Yours,

Ted S. Sorenson

TSS/ptj

C:\My Documents\Word Perfecl\Ted's Letters\Saxton1.ltr.wpd
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RECEIVED

Form 219
6/92
STATE OF IDAHO DEC 0 7 9%
DEPARTMENT OF WATER RESOURCES
BENEFICIAL USE FIELD REPORT Dopartment of Water Resources
A. GENERAL INFORMATION Permit No3_29-07578, 29-0 7722

1. O%er: /%/’Jé %9 //(If,'f ,ﬁe’)feépﬂe"l 7‘ ///C- Phone No. .228-522-5062
Current Address: 5203 Spo?b 4 /ééﬂ‘ flode Sl LD 8FFOF
2. Accompanied by: Z@d’ 152//27 EXAM DATE : /0/52 /o<

Address: 9’35'6’ CoyaZa | Twrownds Ao/, MeComwwsr 2DPhone No. 205 258~ F645
- FIZ5O

Relationship to Permit Holder: _ P4 7 Alwape
3. Source: _Zprre o F A ver tributary to Swxefe e,

B. OVERLAP REVIEW

1. Other water rights with the same place of use: d/Me

2. Other water rights with the same point of diversion:

C. DIVERSION AND DELIVERY SYSTEM

1. Point(s) of Diversion:

ident | Gov't _
No. Lot a | Yo | V4 | Sec. | Twp. | Rge. County | Method of Determination/Remarks
SE 22 | 95 |z bpac| &5GS5 ZT ' Dunp
2. Place(s) of Use: Indicate Method of Determination <7235 7S GAD
TWP | RGE| SEG ’ NE NW SW SE Totals
NE T nw T sw ] [ ]
25 |37& 20 F
| | Miback v

P | AUG 082000 ... .




3. Delivery System Diagram: Inc .ce all major -components and distances b.  en components. Indicate weir
size/ditch size/pipe i.d. as applicable.

R

-'___-_
i 1
i |
1 1 1
i I . -
e H LB e
[} 1 1 1
1 H
1 H
.....I [a—
1 H
! i
i H i
Soale: 1° =
/cowdusasmwmsmmnof‘ Asrial Photo Attached ’ /mammwm
point(s) of diversion and place(s} of use (required). {required for irrigation of 10+ acres}
4.

Well or Diversion Pump Serial No. or
{dentification No.* Motor Make Hp | Motor Serial No. | Pump Make Discharge Size

*Code i comsspond with No. on map and aerial photo

D. FLOW MEASUREMENTS
1.

Measurement Equipment . "Type | Make Model No. Serlai No. | Size Calib, Date
U5 B rbes) S .
| oad Zogtve m%/—‘(7 - )

2 Measurements: Jeze Ab,svatove




E. NARRATIVE/REMARKS/COMMENTS

/fzé c/e'o/

Have conditions of permit approval been met? _1{ yes __ no

MICROFILMED
AUG 0 3 2001




F. FLOW CALCULATIONS
Measured Method:

Jé."ez/ asZ ﬁ/jﬁéc /47{7 s /?,,4// /%/Z ;c//fc@e 4 jM&ﬂﬂéo&

B wasrwIve Zed C?ém-/uyé Aoy T7

X Additional Computation Sheets Attached

G. VOLUME CALCULATIONS
1. Volume Calculations for Irrigation:

Vis = {Acres Irrigated) x {Imigation Requirement) =

Vpoa= [Diversion Rate (cfs)] x (Days In Irrigation Season) x 1.9835 =
V = Smaller of V,, and V, =

2. Volume Calculations for Other Uses:

H. RECOMMENDATIONS

1. Recommended Amounts -~ -

Beneficial Use ' ' Period of Use Rate of Diversion Annual Yolume
From To Q (cts) V (afa)
797405/' (R7-07727) 0(/4/ S2/5/ /75,0
FBrier (29-87772) Lol 2/ 50

Totals: 2s2.0

2. Recommended Amendments

___Change P.D. as reflected above __ Add P.D. as reflected above __ None
X Change P.U. as reflected above ___ Add P.U. as reflected above ___ Other
I. AUTHENTICATION

Field Examiner's Name £ 2es £ Foveds D ﬂzﬁ
ie miner's Name 43? ate /.

Reviewer Date

... MICROFILME
AUS 0 & 2001




WATER RIGHTS EXAMINER'S REPORT-NARRATIVE
Permit Nos.
Owner: March Valley Hydro Electric Co.
Examiner C. E. Brockway P.E.
Dated December 1, 1994

The field examination for beneficial use on Permit Nos. 29-07578 and 29-07772
was performed on October 22, 1994.

The water supply for the Marsh Valley hydroelectric facility includes a diversion
from the Portneuf River consisting of two, 10 ft wide vertical slide gates, Photo
#1, and a two mile long power canal. The diversion structure is located in the
SE1/4, NE 1/4 Sec 22 T9S R37E BM. Figure 1 shows the diversion, power canal
and power plant. The gate structure meets the requirements for a lockable
controlling works as required under condition 11 of both permits. The power
canal is jointly used by the Portneuf Marsh Valley Canal Co. with hydroelectric
generation occurring during the non-irrigation season. Inflow to the project is
measured through a 15 ft Parshall flume in the power canal approximately 0.75
mile downstream of the diversion, Photo #2. This measuring device meets the
requirements under Condition 11 of the permits. At the time of the exam, the
head reading on the flume was 0.81 ft. which corresponds to a discharge of
41.2 cfs.

Diversion from the power canal and the power plant are located in the SW 1/4
NE 1/4 Sec 20 T9S R37E. Fiow to the powerhouse is diverted from the canal
through a gated diversion structure, Photo #3, into the penstock. Flow can be
bypassed down the irrigation canal for stock water or a 42 inch diameter
shutdown bypass pipe allows return of power plant flow to the river. This
satisfies Condition 16 of the permits. The penstock drops approximately 100 ft
to the powerhouse and thence into the tailrace and returns to the Portneuf river,
Photo #4. .

The penstock serves two turbines coupled to a single generator unit with
capacities and speciﬁcatiohf/'[’sqa@ﬁmm@ameplate data as shown in Table 1.
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Table 1 Turbine Nameplate Data

Manufacturer

Type

Speed
Power
Standard No.
Head

Serial No
Flow Rate

Date

The generator nameplate data is shown in Table 2

Turbine #1 (North)

Hangchow Electrical
Equipment Works,
Peoples Republic of
China

HLDOSA-WJ-71
514.3 Rev/min
580 Kw
JB626-80
29.87 meters
91121-2

2.26 m3/s

91.10

MICROF s .
AR5 68 20m

Turbine #2 (south)

Hangchow Electrical
Equipment Works,
Peoples Republic of
China

HLA244-WJ-84
514.3 Rev/min
1232 Kw
JB626-80
29.87 meters
911214

481 mds

91.10
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Table 2 Generator Nameplate Data

Manufacturer Ideal Electric Mansfield Phase 3
Ohio
Serial No. 911054-01 Hz 60
Frame 11320-29 Rev/min 518
Type ATG Amps 291
Code 0 Volts 4160
Kw 1650 Duty Continuous
Volts 4150 SF 1.16

The power plant for the Marsh Valley Hydro project consists of two (2) turbines
coupled to a single generator unit with a combined nameplate hydraulic capacity
of 7.07 m3/s.(250.4 cfs), Photo #5, The forebay maximum water ievel elevation
is maintained by hydraulic gates and an overflow spillway in the power canal..

Flow available for power generation has been below average since the project

went on line in March 1992. Power plant log sheets maintained by the plant

operator were obtained to determine historical generation and discharge

measurements. The pertinent logs are attached to this narrative. Concurrent

recorded discharge and kilowatts generated were extracted from the log sheets

to determine a discharge rating for the turbine generator system. Figure 2 shows

the generation and discharge data utilized and the comparison with the rated

generation capacity and discharge. The concurrent discharge and Kw data used

to determine the fitted curve on Figure 2 is limited to Kw output below 1085 Kw,
However, the r2 value for the linear fit is 0.74 which is reasonable. The

extrapolated fitted curve shows a discharge of 258.4 cfs at the rated genergy

output of 1812 Kw. The manufacture's rated discharge is shown as the lower OF, Mg Ie
line in Figure 1 and indicates a rated discharge of 250.4 cfs at 1812 Kw.. THig ] I ?Qe?g
line shows approximately 8 to 10 cfs lower discharge than the fitted curve for the '
same Kw output. The difference is likely due to seepage in the power canal or
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On November 5, 1994, short term, high flow tests were conducted to determine
system generation capacity. Short term storage in the power canal was used
and both turbines were coupled to the generator. Recorded power generation for
a sequence of 4 tests was 1782Kw, 1451Kw, 2005Kw, 2003Kw, and
1994Kw.(see attached power plant log and narrative). The 2005Kw power
generation corresponds to an estimated 277 cfs from the manufacture's rated
curve and 284 cfs from the fitted curve based on canal flow at the Parshall
flume. This was a short term test, but does confirm that the facility is capable of
generating in excess of the manufacturers rated output and with a flow
considerably in excess of the rated discharge.

Historically, the flow available for diversion from the Portneuf river during the
non-irrigation season has exceeded the rated 250.4 cfs and the power canal has
the capacity to deliver that amount to the turbines. Maximum flows in February,
March and April of the Portneuf River at Topas , just upstream of the power
diversion, in excess of 400 cfs are common( Water Resources Data for Idaho,
1983)

These permits include Condition 15 which requires a minimum bypass flow of 10
cfs or the entire available stream if less than 10 cfs. The bypass reach has a
rated discharge section approximately 500 feet upstream of the tailrace. This
section was rated on March 23, 1993 by C.E. Brockway P.E. A copy of the
rating curve is attached. At the time of this exam, the bypass gage read 0.45 ft
which corresponds to a discharge of 10.0 cfs.

At the time of the exam, only the No 1 turbine was operating and the generator

output was 325 Kw which is considerably less than the rated output for the
project.

Based on the turbine rating and historical Kw generation, the recommended
combined discharge for licensing is the permitted discharge of 250 cfs under
permits 29-07772( 75.00 cfs) and 29-07578( 175.00 cfs).
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MARSH VALLEY HYDRO BENEFICIAL USE EXAM  FIGURE 2
CORRELATION OF CANAL DISCHARGE WITH GENERATOR OUTPUT
I I |
15 FT PARSHALL FLUME IN POWER CANAL
DISCHARGE EQUATION Q= 57.81[*H~ 1.6
DATA FROM COMPANY RECORDS
COMPILED BY C.E. BROCKWAY P.E. 23-Oct-94
CANAL DISCHARGES USED ENTIRELY THROUGH POWER PLANT
TURBINE #1 RATED A 2.28|M~3/SEC= 80.5|CFS 580|KW
TURBINE #2 RATED A 4.81|M~3/SEC= 169.9|CFS 1232|KW
MAXIMUM RATED Q 7.09|M~ 3/SEC= 250.4|CFS 1812|KW
DATE _ [PARSHALL |GENERAT |DISCHARGE
FLUME OUTPUT RATED K [MFG. RATED Q
FT KW MEAS.CANAL |FTITED CANAL Q 580 80.5
GEN KW CFS 1232]  169.9
2/18/94 1.68 849 132.6 131.4 i812]  250.4
2/25/94 1065 159.8 2005 277|< <PROJECTED
3/4/94: 544 . 91.1{BYPASSING?SEE LOG
3/11/94 1.82 867 150.7 133.7 |
3/18/94 1.75 1001 141.5 151.4|MAX RECORDED
3/25/94 1.70 990 135.1 149.9 1674] 2402
4/2/94 1.76 1033 142.8 155.6 LINEAR FIT KWV Q
4/8/94 1.79 1017 146.7 153.5 0.131879] 19.38512] #N/A
4/16/94 1.60 780 1226 122.3 0.027676| 24.89515| #NJ/A
4/22/94 1.55 705 116.6 112.4 0.739471] 14.04484| #N/A
1812 258.4 2270672 8| #N/A
11/5/94 2005 283.8(< <SHORT TERM TEST
10/22/94 0.81 325 41.3 62.2|BYPASSING FOR STOCK
i MARSH VALLEY HYDRO CANAL DISCHARGE V GENERATOR
- OUTPUT
B L MEAS.CANAL G —T+—— MFG,RATEDQ ———— FITTED CANALG
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Photo #1 Permits 29-97578 and 29-07772 Diversion Structure from
Portneuf River

Photo # 2 Permits 28-97578 and 29-07772-15 ft. Parshall Flume in Power
Canal
M'CROF’LME&




Photo #3 Permits 29-97578 and 29-07772 Penstock Diversion from Power
Canal

Photo #4 Permits 29-97578 and 29-07772-15 ft. Power Plant and Tailrace
in Portneuf River

MICROFILpi; -
A48 U g g0




e e

Photo #5 Permits 29-97578 and 29-07772 Generator and Turbines in Power
Plant




RATINGS.XLS

MARSH VALLEY HYDRO DISCHARGE RATINGS | | |

FROM CURRENT METER MEASUREMENTS BY C.E. BROCKWAY P.E. MARCH 23, 1993

|
STAFF GAGE DATA
BENCH MARK IS STEEL PIPE WITH INDIAN ALLOTMENT CORNER MARKER
[ADJACENT TO ACCESS ROAD AFPPROXIMATELY 100 FEET NORTH OF BRIDGE
UPPER STAFF GAGE AT CURRENT METER STATION, 50 YES UPSTREAM OF ACCESS BRIDGE
SURVEYED ELEVATION OF ZERO OF UPPER STAFF GAGE= [ 86.03FT
LOWER STAFF GAGE APPROXIMATELY 30 FT DOWNSTREAM OF BRIDGE
SURVEYED ELEVATION OF ZERO OF LOWER STAFF GAGE= [ 85.80FT
ELEVATION OF TOP OF CHANNEL STEEL NE CORNER OF BRIDGE = 96.35ft
UPPER GAGE | LOWER GAGE | DISCHARGE
FEET FEET CFS
1.59 0.5 11.37
1.835 0.975 25.84
MARSH VALLEY HYDRO
LOWER STAFF GAGE RATING
PORTNEUF RIVER BYPASS REACH
30 ]
25 - =
|20 Q=10.0 -
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i 15 ‘ e
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ANALYSIS SHEET
FOR
PROOF OF BENEFICIAL USE

PermitNo..~ 7 -n77 7 <. Reviewed byq%?; Date /2~ 7-9

GENERAL CONSIDERATIONS TYPES OF USE
¢ Name same as permit? JINLS
41, S Address same as permit? d
/12 Proof timely received? Correct Uses? %/{/\(

If not, complete calculation below.

SOURCE OF WATER
Surface water source

Ground water source
Drilling permit required?
Copy in the file?  Drilling Permit No.

Amount paid for permit Correct?
Well log in the file?

LICENSE EXAMINATION FEE MEASURING DEVICE
aNe) Required? €At "t of Q#L § _ Required?
r Amount Submitted Yyt S Installed? -
Correct? Waiver requested?
PRIORITY CALCULATION
Date proof receivigd /2 -7-94 39|
Date proof-giue’ ¥ L0-/-9¢ - Z2K8Y
No. of days late =57
Priority Date -5 &Y + Bk
New Priority Date X - -8 21>
EFICIENCIES OR ACTION ITEMS
DEFICIENCIES C wid 7,98

Reitito b o ogdien w proouty To o O]
Drewp OCcgplaben

DATA ENTRY

New Address )’( / Proof Made /2’/ 7/,@;:/
/v




State of 1daho

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

CECIL D. ANDRUS
GOVERNOR

R. KEITH HIGGINSON
DIRECTOR
December 9, 1994

MARSH VALLEY DEVELOPMENT
5203 S 11TH E
IDAHO FALLS ID 83404

PROOF ACKNOWLEDGEMENT LETTER
RE: PERMIT NO. 29-07772
Dear Permit Holder:

The department acknowledges receipt of the proof of beneficial
use form submitted for the above referenced permit.

Enclosed is an order reinstating your permit since proof of
beneficial use was received after the proof due date. Please note
that the priority date has been advanced to August 1, 1984.

The next step in the process of developing a water right is
for the department to conduct a field examination to determine and
confirm the use being made of the water.

If you have guestions concerning this matter, please feel free
to contact the EASTERN Regional Office in Idaho Falls, at (208)525-
7161.
Sincerely,

' C%W é’“ﬂrﬂ_/_

JULIE L. YARBROUGH
Senior Secretary
Enclosure

C: IDWR - Region




WARNING

CANCELLED or LAPSED

This permit has been officially CANCELLED or LAPSED.

Ninety days following the date of official action this file will be DESTROYED.



October 11, 1994
MARSH VALLEY DEVELOPMENT INC
5203 8 11TH E
IDAHC FALLS ID 83405

LAPSE NOTICE
RE: PERMIT NO. 29-07772

Dear Permit Holder:

You are hereby notified that under the provisions of Section
42-218A, Idaho Code, the above referenced permit has lapsed and
is of no further force nor effect. The department provided the
proper forms to you in our proof due notice dated July 31, 1994.
No further construction or additional development is authorized
under this permit unless it is reinstated.

The permit can only be reinstated if you submit an acceptable
proof of beneficial use or an acceptable request for extension
of time to the department within sixty (60) days of the mailing
of this lapse notice. An acceptable proof of beneficial use
submittal must include the examination fee or a completed field
examination report. A request for extension of time must be
accompanied by a fifty dollar ($50.00) fee.

Enclosed again for your use are a proof of beneficial use form
and a request for extension of time form. Please note that only
one extension of time can be granted unless the project has not
been completed because of lack of a necessary approval by a

government agency or by litigation which may bring title to the
water in question.

L. GLEN SAXTON
Chief, Water Allocation Bureau

Enclosures

CERTIFICATION OF MAILING

Mi | hereby certify thaton /0/// /7¢
CROF’LMED ~e-copy/an orlgnal of this document was
A5 § ¢ deposited in the United States mail,
M B 200 postage prepaid addressed to the
@dl\ll ual(s) named above.

&




July 31, 1994
MARSH VALLEY DEVELOPMENT INC
5203 S 11TH E
IDAHO FALLS ID 83405

PROOF DUE NOTICE
RE: PERMIT NO. 29-07772

Dear Permit Holder:

One of the conditions of approval of the above referenced water
permit was that proof of the extent of your beneficial use must
be submitted to this office on or before October 1, 1994.

(See last page of your approved permit or your last approved
extension request.) Enclosed is a form which when accompanied by
the license examination fee or a complete field examination
report prepared by a certified water right examiner may be used
to submit the required proof.

If you have not fully completed your project, and you or a pre-
vious owner of this permit have not received a prior extension of
time, you may request an extension of time if the delay is for
reasonable cause as provided in Section 42-204, Idaho Code. 1If
you have been prevented from proceeding by a governmental agency
or by litigation which might bring title to the water in
guestion, more than one extension of time can be granted. An
extension of time request form is enclosed for your convenience.

Either an acceptable proof of beneficial use submittal or an
acceptable request for an extension of time must be received by
this department on or before the above described proof due date.
If neither is received, the department will send you a lapse
notice. Within sixty (60) days of the mailing of the lapse
notice, the permit will no longer be of any force nor effect.

SINCERELY,

JULIE L. YARBROUGH
Senior Secretary

Enclosures

MICROFILMED

aus 03 2000 ICERTIFIED MAIL

fotisu7%




. RSH VALLEY DEVELOPMENT i
5203 South 11th East
Idaho Falls, Idaho 83404
(208) 529-2469
(208) 522-8223 fax

geeve

JuL 141993
Department of Waier Resourced

Eastern District Oftica

July 12, 1993

State of Idaho

Department of Water Resources

15¢ Shoup Ave., Suite 15

Idaho Falls, ID 834@2

RE: Marsh Valley Development, Inc.
Change of Address
Permit Numbers 29-7772 and 29-7578

Dear Sir or Madam:

This letter is to inform you that effective May 27, 1993 the
mailing address for Marsh Valley Development, Inc. will be as
follows:

Marsh Valley Development, Inc.

5263 South 11th East

Idaho Falls, ID 834@5
Please correct your records.

Sincerely yours,

Gayle A. Sorenson

GAS/nmim

MICROFILMED
aus 0 g 200




State of Idaho
of Water Resources
Orchard Street

Department
13@1 North
Statehouse
Boise, ID

RECEIVED

JUt 0

"
P R LA LI
HiR

May 27, 1993

Marsh Valley Development, Inc.

5203 South 11th East
Idaho Falls, ID 834@4

B3720-7866

Re: Marsh Valley Development, Inc.
Change of Address

Permit Nos.:

29-7772 & 29-7578

Dear Sir or Madan:

This letter is to inform vyou that effective May 27,
mailing address

follows:

Marsh Valley Development, Inc.
52863 South 11th East
Idaho Falls, ID  8340%)

Please correct your records.

MICROFILMED
A46 U g 20m

Sincerely yours,

/’i&*ﬂcﬂ O I

Gayle A. Sorenson

D alptoalt ﬁm (-4 43 . 28
.?)’\

70 ey OGS

1953 the
for Marsh Valley Development, Inc. will be as



State of l.:dhO

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327.7900 FAX: (208) 327-.7866

CECIL D. ANDRUS
GOVERNOR

January 19, 1993 R. KEITH HIGGINSON
DIRECTOR

MARSH VALLEY DEVELOPMENT INC
2988 TIPPERARY LN
IDAHO FALLS ID 83404

Re: Permit Nos. 29-07578 & 29-07772

Dear Permit Holderxr(s):

We acknowledge receipt of the correspondence transferring
ownership of the above referenced water right to you. We have
modified our computer records to reflect this change in
ownership.

If you have any questions regarding this matter, please feel free
to contact us.

Sincerely,

Byt 7 bl

BRENDA L. MILLER
Water Resource Agent

BLM:c2z

JR 2 2 1993




MARSH VALLEY DEVELOPMENT, INY,
550 Linden Drive
Idaho Falls, Idaho 83401
(208) 522-8069
(208) 522-8223 fax

January 5, 1993 RECEIVED

JAN 81393
Depertmont of Weder [izsiwi o

Brenda L. Miller

Idaho Dept. of Water Resources
Statehouse Mall

Boise, Idaho 83720-9000

RE: ASSIGNMENT OF PERMIT NOS 29-7578 & 29-7772

Dear Ms. Miller:

Enclosed is the "Certificate of Corporate Status of Marsh Valley
Development, Inc." you need to complete the assignment process.
We will appreciate your completing this as soon as possible.

Thank vyou.
Sincerely vyours,

A oG g

Gavle A. Sorenson

Encl.




g

State of idano

CERTIFICATE OF CORPORATE STATUS
OF
MARSH VALLEY DEVELOPMENT, INC.
I, PETE T. CENARRUSA, Secretary of State of the State of Idaho, hereby
certify that I am the custodian of the corporation records of this State.
I FURTHER CERTIFY That the records of this office show that the above

named corporation was incorporated under the laws of Idaho and was issued a
certificate of incorporation in Idaho on March 23, 1987.

I FURTHER CERTIFY That the corporation is in goodstanding on the
records of this office.

Dated: December 14, 1992

@WW

SECRETARY OF STA T?
LI
%:{:4;

R g e
I R
C3

By Qi\l;lg/ &Qﬂd'z@ JAN 2 2 1993
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State of Idw.. .o

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

CECIL D. ANDRUS
GOVERNOR

R. KEITH HIGGINSON
December 10, 1992 DIRECTOR

GAYLE A SORENSON

MARSH VALLEY DEVELOPMENT INC
2988 TIPPERARY LN

IDAHO FALLS ID 83404

RE: ASSIGNMENT OF PERMIT NOS 29-7578 & 29-7772

Dear Mrs. Sorenson:

We are in receipt of the correspondence concerning transferring
ownership of the above referenced permits to Marsh Valley
Develcpment, Inc.

Before we can process the assignment, according to Section 42-
206, Idaho Code, we must have proof that Marsh Valley Development
is authorized to conduct business in the state of Idaho.

once the required documentation is received, I will complete the
assignment process.

Sincerely,

B/Ulﬁcéu 570 ﬁ@ﬁw

Brenda L. Miller
Water Resource Agent




!~ RSH VALLEY DEVELOPMENT, I ~

2988 Tipperary Lane
Idaho Falls, Idaho 83404

(208) 529-2469 RECEIVED
DEC 2 1992
DepcinamctV s Rasguross

November 30, 1932

State of Idaho

Department of Water Resources
1301 North Orchard Street
Statehouse Mail

Boise, ID 83720-7866

Re: Assignment of Permit No’s 29-7772 and 29-7578

Dear Sir or Madam:

Enclosed is an Assignment of Permit for the above described
permits. Please stamp and file the same and send us
acknowledgement.

Thankyou for your consideration.
Sincerely,

Ll S

Gavle A. Sorenson




LAW OFFICES
HOLDEN, KIDWELL, HAHN & CRAPO

FRED J. HAHN WEST ONE BANK BUILDING ARTHUR W. HOLDEN (1877-1967)

KENT W, FOSTER P.0. BOX 50130 ROBERT B. HOLDEN (1911-1971}

ROBERT . FARNAM EALLS O 83405 TERRY L. CRAPO {1939-1982)

WILLIAM 0. FALER IDAHO FALLS, IDAH WILLIAM $. HOLDEN {1907-1988}
TEPHEN E. MARTIN —_—

gHARLES A. HOMER TELEPHONE (208} 523-0620 R. VERN KIDWELL, OF COUNSEL

GARY L. MEIKLE TELEFAX (208) 523-9518

MICHAEL D. CRAPD
GAYLE A, SORENSON
DONALD L. HARRIS
RE . CHVISUK
AL & aeED November 7, 1990
MARIE T. FEELEY
ROBERT M. FOLLETT

<

C el

Norman C. Young, Administrator d
IDAHQO DEPARTMENT OF WATER RESQURCES e qu '
1301 North Orchard Street V8199
Statehouse Mail
Boise, Idaho 83720

[JE:"’”’%-“ A
FELh .'i'«iﬁr‘{! oFf Bifes G
T E?d:b; RESUUICUS

RE: Water Right Permit No. 29-7772

Dear Mr. Young:

Thank you for your letter of November 2, 1990, with regard to
the Department's position as to the diversion and beneficial use of
the Portneuf River which has been a matter of contention between the
irrigators and the hydropower developer. We appreciate your letter,
as well as the issuance of the permit. I am hopeful that this
matter will be concluded in an appropriate manner.

“Ve;y truly yours,

™~

s

{__.~Dohald L. Harris
#6066.00/8rK

JAN 2 2 19393




SORENSON ENGINEERING

CONSULTING ENGINEER
550 LINDEN DRIVE

IDAHO FALLS, IDAHQ 83401
208-522-8069
FAX 208-522-8223

September 20, 1990

R. Keith Higginson

Director, Idaho Department of Water Resources
Statehouse Mail

1301 North Orchard

Boise, ID 83720

RE: MARSH VALLEY HYDROELECTRIC PROJECT
WATER RIGHT APPLICATION #29 7578 29 7772

Dear Mr, Higginson:

This letfer is written concerning the above referenced permit.
The project has been placed "on hold" pending the issuance of the
water right., We would appreciate issuance of this water right as
soon as possible. We understand that the appeal for late
intervention by parties as represented by Kenneth Arment was
denied.

We would appreciate receiving the permit within the next thirty
days.

Yery trul*{;:/ps,
/% ‘ ~
Ted 3., Sorenson, P.E.
Project Engineer

TS33:mbk




y e
Lyndon Green e T epartment of Water Reseurces
Marsh Valley Hydroelectric Company ., .-~

1791 East South e
McCammon, ID 83250

September 20, 1990

R. Keith Higginson

Director, Idaho Department of Water Resources
Statehouse Mail

1301 North Orchard

Boise, ID 83720

RE: MARSH VALLEY HYDROELECTRIC PROJECT
WATER RIGHT APPLICATION #29-7578 AND 29-7772

Dear Mr. Higginson:

This water right application has ben held up for some time
pending an appeal for late intervention by parties represented by
Mr. Ken Arment. This intervention was denied by the district
court,

The water right is the "last piece™ prior to proceeding with the
project. We would be most grateful if the water right could be
issued by October 15, 1990, if at all possible.

Your help in this matter is sincerely appreciated.

Very truly yours,

2

Lyndon Green
Marsh Valley Hydroelectric

TSS:mbk




State of Ic ho

DEPARTMENT OF WATER RESOURCES
1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720 -(208) 327-7900

CECIL D, ANDRUS
GOVERNOR

October 2, 1990 R. KEITH HIGGINSON
DIRECTOR

Permit No. 29-7772

Marsh Valley Hydro Electric Co.
McCammon, ID 83250

Dear Permit Holder:

Enclosed is a copy of your approved Application for Permit. We
direct your attention to the conditions of approval on the fourth

page.

Please note the requirement that as a permit holder you must
commence the excavation or construction of diverting works within
one year of the date the permit was issued, and you must proceed
diligently until the project is completed. The enclosed blue card
must be completed and returned to this office as soon as you
commence construction, no later than one year from the date the
permit was approved.

We have enclosed a form entitled "Instructions of Proof of
Beneficial Use." Please read the instructions carefully since you
must take further action to develop this permit into a license.

Sincerely,

{f/’ J HNSpN Supervisor
at

er| Right Permits Section

JJ:js




Form No. 202a STATE OF IDAHO
4/87 ! DEPARTMENT OF WATER RESOURCES

APPLICATION FOR PERMIT ANALYSIS SHEET

729 -7578

INITIAL REVIEW BXQ&T&@L DATE 5/¢ /88 APPLICATION NUMBER 729- 7774

REQUIRED INFORMATION

m‘ﬁme (If applicant is a corporation or partnership, names must be provided
for the director, officers, & other partners.) A, jamls o yreetacs fo%’cw .
(IAddress
rce (See USGS Quad for names of water sources)
oint of Diversion (10 acres for spring, lot & block descriptions for ,
bdivisions, local name, flow and/or volume) 7ive agpfs. /ist Jfirfteredt PO <

Eltgunty ,
antity (flow and/or volume) . - - . .
%?uiOd of Use éQucc_(;nlfa;-. Md/k/mj ov(’uda Mﬂéléa, D/)/ffryajtﬂf M.da‘-')
ature of proposed use (include deszriptizg of use.) — Ok
¢ription of diverting works nkzilﬂanL r hydiopeures”

ime required for beneficial use of water R
‘[%?:'(n of use or acres irrigated pésaqaan?/m Pus
a

lﬂs’fgnature (I1f applicant is corp. partnership, or minicipality, title of

ignator is required)
[Hdfe

es  [INo* In form to receipt

ADDITIONAL INFORMATION

[(doverlapping place of use (Describe 3££Fce & Zilatiopship to present
application on the back.) Agpeacss Yo stone A1vetcion AL [Brtneut -Mash Va
. verl?gping poigt Ef ﬁivers;ond ﬂ¢p7£4- Lo L Co .
Yes No Fie check require Leals,

| Field check by | eopt oA Ay
[(OYes ([No _ Field report attached %
(OYes © Critical groundwater area
(OYes [dNO _Groundwater management area
[(OYes @N’(Send dam safety information
(¥es | %{rfo/-Send power requirement letter {fes

%;35‘ o Send fish farm requirement letter

[ONo Power residency affidavit
es [INo —-Power efficiency form
(Oyes | [Bi(Within trustwater boundary (If yes, attach trust water
supplementary analysis sheet.)
Eﬂg [ONo Diversion greater than 5 cfs or 500 acre ft. (If yes,
: attach large diversion supplementary analysis sheet.)
[0see reverse side for additional information

*REQUEST THE FOLLOWING ADDITIONAL INFORMATION FROM THE APPLICANT

Date Requested




PROCESSING [,:Pre/s (INo ~-. .. form for advertising

%’fs// [(ONo Statewide advertising
8

s [INo Fee amount, receipt date & No. recorded on application

SEND COPIES TO [JIdaho Dept. of Health & Welfare [Ju.s. BLM

(JIdaho Dept. of Fish & Game [Ju.s. Forest Service
[JIdaho Dept. of Lands [JWater District
(JAdjudication Bureau Unit (other

Snonld have becn Jons €asber

FINAL REGIONAL PROCESSING REVIEW

Wfes: [No Affidavit of publication received
Oyes [INo Application published correctly. 1If not, record action taken.

[E(e - [ONo Publication dates & paper, recorded on applicatlion
M= [lNo Protests received Wit raaon

Final date for protest
B{es [(ONo Protests, dates, resolution of protest, recorded on application
[Jyes [IJNo Recommendations attached
tres [INo Measuring device required
ClYes [ANG Access port required
Ces [INo Will water be delivered by watermaster? If yes, what Dist. ﬁ
(Oyes [JNe Special conditions of approval or cover letter below.

[JSee below for additional information
Date of priority recommended (h~hHA -/ 2

oy 25 TIE 1K 25 21
25 21




Form No.

STATE OF IDAHO
1/87

DEPARTMENT OF WATER RESOURCES

CHECEKLIST OF REQUIREMENTS
LARGE DIVERSICN SUPPLEMENTARY
ANALYSIS SHEET*

EFFECT ON EXISTING RIGHTS

Yes o Springs/surface streams with 5 or less existing users
p 9

[JIidentify number of impacted rights
OName and address of users

OLocation of points of diversion
_ ClNature of use of the existing rights
[Jyes []No

Groundwater
‘ (lPlat showing proposed well and any other wells &/or
springs within ¥ mile radius
[(Jyes [No

Statement of design construction, or operation techniques
which will be used to

uce jmpact on existing rights
Prob Mo t_zf?<fukﬁwﬂr~, werks -
SUF?ICIENCY OF WATER SUPPLY

W?égx Requirements of Proposed Project

equired diversion rate during peak use (Maximum rate) 'Zzgldg

(JRequired diversion rate during average use period
(Annual volume 7

Noe W
[USeason of use (Lu#no walln avatpbbe 2) /\d/ " ‘2
@¥olume to be consumptively used/year _—5 C% we
Quantity of Water Available from Source
Flow rates for surface water sources available during peak

and average water demand period
[JProperties of aquifers

[Jother sources available for supplementation

GOOD FAITH, DELAY OR SPECULATION

E}égpies of deeds, leases, easements, and right-of-ways from

ower applications aftfidavit form 205/206 is required;%!&ﬁﬁﬁiiﬁﬁi:ﬁigzhﬁ)éui-
EZ%:s [JNo Other needed permits, licenses, or approvals required. If

yes, _+EFc [aiensc

FINANCIAL RESOURCES

[Current certified financial stat:ement——/'V"”Lr

[Jrinancial commitment letter/financial statement from — Ao .
committed party

[JProject design/plans along with cost estimation to - A/o.
complete project

*For applications of more than 5 c¢fs. or more than 500 AF.




LOCAL PUBLIC INTEREST

Comments received from:

E%City [J1daho Fish & Game Irrigation District
County [ Jidaho Health & Welfare Canal Company
[ IReservations Division of Environment [ |Other

?roject impacts/implications report

COMMENTS




POWER CALCULATIONS FOR APPLICATION NO. 2 5'72 22
sl Xos)

P = Kilowatts .74 X hp
¥ 1.) Affidavit of Residency
Q = cfs 77?55- “¥72.) Ownership of Facilities
g ' . . J*Financial Ability
H = feet ég . _chﬂf') Feasibility of Project
a. Plans, drawinas
e = efficiency b. Economic analysis
Lieense. /f)*Comphance w/FERC
I SSUE *only for projects of more than 25 cfs
1;511!3?3 or_more than 500 horsepower.
e =P(11.8) =

- e - SR 0T

Based on the above galculations the proposed project
must have an % efficiency.
-"“‘k**********************************************************************************************7\

OVERLAP REVIEW

P/D 5

A ik
&
|

ey

4O
[




BEFORE THE

DEPARTMENT OF WATER RESOURCES AUGS 01990

STATE OF IDAHO
Department of Water Resauices’

IN THE MATTER OF APPLICATIONS
FOR PERMIT NOS. 29-7578 AND
29-7772 IN THE NAME OF MARSH
VALLEY HYDRO ELECTRIC COMPANY.

PETITION FOR ISSUANCE
OF PERMITS

St S sl g S

COMES NOW Marsh Valley Hydro Electric Company, by and
through counsel of record Donald L. Harris, and petitions the
Department for the immediate issuance of Permits Nos. 29-7578
and 29-7772. The basis of this Petition is the Director's
findings on July 11, 1989 and October 17, 1989. Those
decisions having been affirmed on appeal by the Honorable Alan
M. Schwartzman, District Judge, in Case No. 93069 in the
Memorandum Decision filed August 17, 1990.

There appears no remaining reason that the permits not be
issued.

DATED this X%~ day of August, 1990.

HOLDEN, KIDWELL, HAHN & CRAPO

\mm

ald L. Harris
orneys for Petitioner

JAN 2 21993




CERTIFICATE OF SERVICE

I hereby certify that I am a duly licensed attorney in
the State of Idaho, resident of and with my office in Idaho
Falls, Idaho; that I served a copy of the following described
pleading or document on the attorneys listed below by hand
delivering or by mailing, with the correct postage thereon, a

true and correct copy thereof on this 24 day of August, 1990.

Document Served: PETITION FOR ISSUANCE OF PERMITS

Attorneys Served:

Kenneth R. Arment, Esq, (Mail)
BRADY, SAETRUM & LERMA, CHARTERED

First Interstate Center

P. O, Box 1398
Boise, Idaho B34701-1398
nald L. \Harr1s
HOLDEN KIDWELL, HAHN & CRAPO

1309i/cm/srrx

JAN 2 2 1993

2 - PETITION FOR ISSUANCE OF PERMITS




gt e

Kent| W. Foster, Esq. ot
Donald L., Harris, Esq.
HOLDEN, KIDWELL, HAHN & CRAPO
P.0. Box 50130 TR AT
Idaho Falls, Idaho 8340% S
Telephone: (208) 523—0620; :

\
1
i
1
1
i

IN THE MATTER OF APPLICATIONS )
FOR—PRANSFER NOS. 29-7578 )_«
and 29-7772. : )

: )

5
e
i
¢

)

i

iCOMES NOW Donald L. Harrls,

Hahnl& Crapo and pursuant to the Department s 1nstruet10n,

provides notice that counsel represent Marsh Valley Hydro

Electric Company and Ted S. Sorenson;ﬁP,E.,Q

Engikeering. gt%'

iDATED this )
|
i

d/b{a SqrenSOn

day of May, 1990.

Department of Water Resouwcsy ‘ :
Departm it Ot = anartment of Water Resources
Eastem : . Eastam Dlstnct Omcn §

E@EWE "

MAY3 01590 ™o

1~

Department of Watgy Resources

TATE T IS TR T T R T L TR T Y TAT TIT T IT S TR T L YRR YT R FWTNY FUAIR AL SRAS RS T T T T T e



or chument on the attorneys
|

by mailing, with the cor:ectfﬁ
: rik .g':'
correct copy thereof on this .

erebﬂ['

ARt

%3
&
!
)
i

Docuhent Served:

Individuals Served:

!
Kenneth R. Arment, Esq.
BRADY SAETRUM & LERMA,
P.O.| Box 1398
801se, Idaho 83701-1398

Ted 8. Sorenson, P.E,.
SORENSON ENGINEERING
550 Linden Drive

Idaho Falls,

#606
8598

6.00
h/srr

Idaho

RESPONSE

83401 ‘!




\.;) f ) 3

" Marsh Valley Hydroelectric Company ) Project No. 10468-001

A G-T7578

7 B R
s =TT
L . /
;-%&} , UNITED STATES OF AMERICA B
¢ FEDERAL ENERGY REGULATORY COMMISSION

ne

NOTICE OF INTENT TO ACT AND
ACCEPTING LATE-FILED APPEAL

(April 2, 1990)

Lava Irrigation Company, Dempsey Irrigation Company, Topaz
Irrigation Company, Fish Creek Irrigating Company, Jim Andrus,
Ken Andrus, and Max Hall (Irrigators) have filed an appeal of the
November 30, 1989 order of the Director, Office of Hydropower
Licensing, issuing a license to Marsh Valley Hydroelectric
Company for the proposed Marsh Valley Project No. 10468.

49 FERC § 62,192 (1989). Irrigators' appeal was late-filed.
Upon consideration, there appears to be good cause for accepting
their appeal for consideration on its merits. This notice does
not constitute a grant or denial of the appeal on its merits in
whole or in part.

Further time is required to consider the issues raised on
appeal. The Commission intends to act on appellants' appeal,
which shall not, therefore, be deemed denied by operation of law
pursuant to 18 C.F.R. § 385.1902(c) (1989).

By direction of the Commission.

(SEAL)

Joo 10 Gt

Lois D. Cashell;
Secretary.
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UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

Departmant of Water Resources,

Marsh Valley Hydroelectric Company ) Project No. 10468-001

NOTICE OF EXTENSION OF TIME

(March 29, 1990)

On March 14, 1990, Marsh Valley Hydroelectric Company (Marsh
Valley) filed a motion for an extension of time to file an answer
to an appeal filed March 5, 1990, in the above-proceeding on
behalf of Lava Irrigation Company, Dempsey Irrigation Company,
Topaz Irrigation Company, Fish Creek Irrigating Company, Jim
Andrus, Ken Andrus and Max Hall (Lava Irrigators). 1In its
motion, Marsh Valley states that additional time is needed
because of the extensive nature of the issues raised in the
appeal and because the company experienced a delay in its receipt
of a copy of the filing.

Upon consideration, notice is hereby given that an extension
of time for filing an answer is granted to and including March

Yo RG]

Lois D. Cashell
Secretary

DC-A~22
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DEPARTMENT OF WATER RESOURCES
1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720 -(208) 327-7900

CECIL D. ANDRUS
GOVERNOR

R. KEITH HIGGINSON
DIRECTOR

March 16, 1990

Ted Sorenson
550 Linden Dr.
Idaho Falls, ID 83401

RE: Applications Nos. 29-7578 and 29-7772; in the Name of Marsh
Valley Hydro Electric Company

Dear Mr. Sorenson:

Please find enclosed an Order Denying Petition for Issuance
of License (Permit) and Order Denying Motion for Sanctions on the
above referenced applications.

If you have any questions concerning this matter, please
feel free to contact this office.

Respectfully,
GARY SPACKMAN, Manager
Water Right Permits Section

G8:is

Enclosure

AN .
AN T
L Lo

JAN 2 2 1993 ’
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DEPARTMENT OF WATER RESOURCES
1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720 -(208) 327-7900

CECIL D. ANDRUS
GOVERNOR

R. KEITH HIGGINSON
DIRECTOR

March 16, 1990

Randall C. Budge

Racine, Olson, Nye, Cooper & Budge
P.O. Box 1391

Pocatello, ID 83204-1391

RE: Applications Nos., 29-7578 and 29-7772; in the Name of Marsh
Valley Hydro Electric Company

Dear Mr. Budge:

Please find enclosed an Order Denying Petition for Issuance
of License (Permit) and Order Denying Motion for Sanctions on the
above referenced applications.

If you have any questions concerning this matter, please
feel free to contact this office. '

Respectfully,

Eong Grikomar )

GARY SPACKMAN, Manager
Water Right Permits Section

GS:js

Enclosure

JAN 2 2 o
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DEPARTMENT OF WATER RESOURCES
1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720 -(208) 327-7900

CECIL D. ANDRUS
GOVERNOR

R. KEITH HIGGINSON
March i6, 1990 DIRFCTOR

Kenneth Arment :
Brady, Saetrum, & Lerma
First Interstate Center

877 West Main St., Suite 800
P.0O. Box 1398

Boise, ID 83701-1398

RE: Applications Nos. 29-7578 and 29-7772; in the Name of Marsh
Valley Hydro Electric Company

Dear Mr. Arment:

Please find enclosed an Order Denying Petition for Issuance
of License (Permit) and Order Denying Motion for Sanctions on the
above referenced applications.

If you have any questions concerning this matter, please
feel free to contact this office.

Respectfully,

o

GARY SPACKMAN, Manager
Water Right Permits Section

GS:is

Enclosure

o

Pai 0D
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DEPARTMENT OF WATER RESOURCES
1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720 -(208) 327-7900

CECIL D. ANDRUS
GOVERNOR

R. KEITH HIGGINSON
DIRECTOR

March 16, 19%0

Donald Harris

Holden, Kidwell, Hahn & Crapo
P.O. Box 50130

Idaho Falls, ID 83405

RE: Applications Nos. 29-7578 and 29-7772; in the Name of Marsh
Valley Hydro Electric Company

Dear Mr. Harris:

Please find enclosed an Order Denying Petition for Issuance
of License (Permit) and Order Denying Motion for Sanctions on the
above referenced applications.

If you have any questions concerning this matter, please
feel free to contact this office.

Respectfully,

5> Gk

ACKMAN Manager
Water Right Permlts Section

zGS:jS

Enclosure

5 & 1493




LAW OFFICE

BRADY, SAETRUM & LERMA

MICHAEL G. BRADY CHARTERED
ROONEY R. SAETRUM®
JOHN J. LEAMA FIAST INTERSTATE CENTER
KENNETH R. ARMENT 877 WEST MAIN STREET SUITE 800 OFFICES IN
DAVID E. DAY~ TWIN FALLS, IDAHO
MICHAEL E. POWERS P.C. BOX 1398 303 SHOSHONE STAEET NORTH
KENT V. REYNOLDS Boisg, IDAHO 83701-1398 83301
{208) 734-0801
(208) 345-8400

* Also licensed in Utah
** Also ficensed in Oregan Facsimite (208} 345-8790

March 13, 1990 E@EEW
‘SEE

MAR 14 1990

Gary Spackman
Idaho Department of Water Resources
1301 North Orchard Department of Water Resources

Boise, ID 83706

Re: In the Matter of Applications for Permit Nos. 29-7578
and 29-7772 in the name of Marsh Valley Hydro Electric
Company
Case No. 93069

Dear Gary:

Enclosed please find a copy of the conformed copy of our
Notice of Appeal to FERC with regard to Applicant's proposed
hydropower project on the Portneuf River. We have already served
Ted Sorenson and Randy Budge with the Notice of Appeal, as these
individuals were the designated agents on the FERC application.
Accordingly, while we are copying this letter to the applicants,
we will not be sending an additional copy of our Notice of
Appeal. Mr. Akbar at FERC has informed us that the Notice of
Appeal is currently being investigated by an attorney with FERC.

Don Harris of the law firm of Holden, Hahn, Kidwell & Crapo
has represented that he has appeared as of record for the
applicant in the above-referenced matter before the IDWR. Would
you please notify us when this appearance was made and provide us
with a copy. Also, if true, may we substitute Mr. Harris for the
three other individuals currently on IDWR's required certificate
of mailing?

Meanryprn
JAN 2 2 1993




Gary Spackman
March 13, 1990
Page 2

Thank you for your attention to this matter.
Very truly yours,

BRADY, SAETRUM & LERMA,
CHARTERED

e

Kenneth R. Arment

KRA:ts

cC:

Randy Budge
Kent Foster
Ted Sorenson
Lava Irrigation District




RECEIVEG MAR 1 9 1990

o FNER
UFEICE OF THE SECRETARY

S0MAR-5 AM g ]| EW oy
BRADY, SAETRUM & LERMA, FEDERAL E ‘

CHARTERED e hERGY

Kenneth R, Arment COMM A _ L :
First Interstate Center IS3I0N : MAR 141990 ¥

877 West Main Street, Suite 800 ‘
P. O. Box 1398 Department of Water Resources

Boise, Idaho 83701-1398

TELEPHONE (208) 345-8400

Attorneys for Lava Irrigation Company; Dempsey Irrigation
Company; Topaz Irrigation Company; Fish Creek
Irrigating Company; Jim Andrus; Ken Andrus; and
Max Hall

UNITED STATEE_S OF AMERICA

FEDERAL ENERGY REGULATORY COMMISSION

In the Matter of Application ) Project No. 10468-000
for Major License of Marsh )
Valley Hydroelectric Company, ) NOTICE OF APPEAL

)

)

for the Marsh Valley Project.

TO: Federal Energy Regulatory Commission

COMES NOW, Lava Irrigation Company, Dempsey Irrigation
Company, Topaz Irrigation Company, Fish Creek Irrigating Company,
Jim Andrus, Ken Andrus, and Max Hall ("Lava Irrigators") and
appeals the Federal Energy Regulatory Commission's ("FERC") order
issuing license for the above-referenced project, due to FERC's
failure to comply with constituticonal, statutory and
administrative due process safequards. The license issued by
FERC demonstrates that it failed to consider the Lava Irrigators’

timely filed Motion to Intervene and also failed to notify the

Lava Irrigators of the FERC final decision.

-,
- -
£
ey

NOTICE OF APPEAL - 1 JANZ 2 1993
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This Notice of Appeal also consists of the Affidavit of
Kenneth R. Arment filed herein with attached documents. These
documents reveal that a Ms. Crawford accepted service of the Lava
Irrigators' Motion for Intervention on August 30, 1988, at 8:25 -
a.m. FERC employees have been unresponsive to the requests by
the attorney for Lava Irrigators with regard te the obvious
failure of FERC to comply with due process requirements.
Accordingly, Lava Irrigators request that FERC revoke the license
";nd reopen the administrative proceeds to include consideration
of the Lava Irrigators' Motion to Intervene. The Lava Irrigators
also request a hearing to be held at Lava Hot Springs, Idaho,

with regard to the issues raised in their Motion to Intervene.

DATED this Zi day of March, 1990.

BRADY, SAETRUM, & LERMA,
CHARTERED

7
7 ?/// ij
By / (}«w— '
Kenneth R. Arment
Attorneys: for Lava Irrigators
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CERTIFICATE QF MAILING

I HEREBY CERTIFY that on this E: day of March, 1990, I
caused a true and correct copy of the foregoing instrument to be
deposited in the United States mail, postage prepaid to:

Randy Budge

Attorney at Law

P. 0. box 1391

Pocatello, ID 83204-1391

Ted Sorenscon
550 Linden Drive
Idahe Falls, ID 83401

Fred E. Springer
Federal Energy Regulatory Commission
Office of Hydropower Licensing

825 N. Capitol St., NE
7
7z ”L
0 A M )

Washington, D.C. 20426
Kenneth R. Arment

NCTICE OF APPEAL - 3
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BRADY, SAETRUM & LERMA,
CHARTERED

Kenneth R. Arment

First Interstate Center

877 West Main Street, Suite 800

P. O. Box 1398

Boise, Idaho 83701-1398

TELEPHONE (208) 345-8400

FILED
OFFICE OF THE SELRETARY
SOHAR-5 AM 9 33
FEDERAL [NIRGY

REGILATCRY

CUMMISSICN

Attorneys for Lava Irrigation Company; Dempsey Irrigation
Company; Topaz Irrigation Company; Fish Creek
Irrigating Company; Jim Andrus; Ken Andrus; and

Max Hall

UNITED STATES OF AMERICA

FEDERAL ENERGY REGULATORY COMMISSION

In the Matter of Application
for Major License of Marsh

Valley Hydroelectric Company,
for the Marsh Valley Project.

)
)
)
)
)

Project No. 10468-000

AFFIDAVIT OF KENNETH

R.

ARMENT

KENNETH R. ARMENT, being first duly sworn upon oath, deposes

and says that:

1. Attached and incorporated herein by reference as Exhibit

#aM to this-Affidavit are copies received from Airborne Freight

Corporation documenting the delivery of Lava Irrigators' Metion

to Intervene with 15 copies to the attention of Lois D. Cashell

at the Federal Energy Regulatory Commission at 825 North Capitol

Street, N.E., Washington, D.C.

20426.

The documents reveal that

a Ms. Crawford accepted delivery of the documents on August 30,

1988, at 8:25 a.m.

AFFIDAVIT OF KENNETH R. ARMENT -

1

T B




2. Attached and incorporated hereby by reference as Exhibit
"B" is a letter from Affiant to Mohammad Akbar documenting the
telephone conference with Mr. Akbar and Affiant which occurred on
February 5, 1990. Mr. Akbar represented that he would
investigate the matter and inform Affiant of the Lava Irrigators!'
procedural options. Affiant has received no response from Mr.
Akbar with regard to his February 5, 19920, telephone conference
or his February 92, 1990, letter. Attached to the letter are
invoices from the express mail carrier documenting shipment of
the original and 15 copies of Lava Irrigators' Motion to
Intervene and a copy of the notice of an application for license
listing the comment date as August 31, 1988.

3. Attached and incorporated hereby by reference as Exhibit
"C" is a recomprised copy of the Maotion to Intervene which is a
true and correct copy of the original except for the absence of
Affiant's firm's letterhead on the title page and redesignation
of the attached exhibits which was sent to FERC via Airborne
Express.,

4. Attorneys for the applicant have admitted receiving a
copy of Lava Irrigators' Motion to Intervene pursuant to the
Certificate of Mailing contained in the original Motion to
Intervene.

5. To the best of Affiant's knowledge, construction of the

project has not yet been initiated.

AFFIDAVIT OF KENNETH R. ARMENT - 2




DATED this ZZ day of March, 1990.

BRADY, SAETRUM, & LERMA,
CHARTERED

/

oo A (b D

Kenneth R. Arment
Attorneys for Lava Irrigators

STATE OF IDAHO )
88.

County of Ada )

N
SUBSCRIBED AND SWORN to before me this é?"‘ day of March,

Symara) Lranple,

Notary Public for Idaho
Residing at Emmett, Idaho
My Commission Expires: 3/18/94

CERTIFTCATE OF MATTLTNG

I HEREBY CERTIFY that on this = day of March, 1990, I
caused a true and correct copy of the foregoing instrument to be
deposited in the United States mail, postage prepaid to:

Randy Budge

Attorney at Law

P. ©. box 1391

Pocatello, ID 83204-1391

Ted Sorenson
550 Linden Drive
Idahe Falls, ID 83401

Fred E. Springer
Federal Energy Regulatory Commission
Office of Hydropower Licensing

825 N. Capitol St., NE
.77 ~
e 6{\_ /
///, Llﬁy” '

Washington, D.C. 20426
Kenneth R. Arment

AFFIDAVIT OF KENNETH R. ARMENT - 3
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LAW OFFICE

BRADY, SAETRUM & LERMA

MICHAEL G. BRADY CHARTERED
AODNEY R. SAETAUM®

T
JOHN J LERMA FIRST INTERSTATE CENTER
KENNETH R. ARMENT 877 WEST MAIN STREET SUITE 800 OFFICES IN
DawiD E. BaY"" TWIN FALLS, IDAHO
MICHAEL E. POWERS £.O. BOX 1398

303 SHOSHONE STREET NOATH
KENT ¥. REYNOLDS BOISE, IDAHO 83701-1398 83301
{208} 734-0B01
-A150 hcanses w Uah (208) 245-8400

**Also licensed in Qregon Facsunde {206) 345-8750

February 9, 1980

Mohammed Akbar

Hydropower Licensing

Federal Energy Regulatory Commission

825 N. Captial Street, N.E. :
Washington, D.C. 20426

Re: Marsh Vélléy Hydroelectric Company
Project No. 10468-000

Dear Mr. AKbar:

The purpose of this letter is to confirm our telephone
cenference on February 5, 1990, wherein I notified you that FERC
had apparently misplaced our Motion to Intervene with the
appropriate number of copies in the above-referenced matter. Ve
did not receive notice of the issuance of the license for the
above-referenced project until February 1, 1990, through a
pleading filed by the applicant in a state administrative
proceeding. The review of the license itself reveals that FERC
did not consider the issues raised in our Motion to Intervene.

Enclosed are coples of billing and order receipts from an
overnight air express carrier which indicates the documents were
delivered to FERC on or before the published intervention
deadline of August 31, .1988. (A copy of published notice for the
project are also enclosed.) Airborne Express is currently in the
process of retrieving stored computer data which will reveal
which FERC employee signed for a receipt of ocur Motion to
Intervene. Attorneys for the applicant have also indicated that
they received a copy of our Motion to Intervene in 1988.

Please let us know whether FERC will reopen this matter on
its own volition or whether it will be necessary to file an
Appeal with FERC.




o mia e

iy et T

Mohammed AXbar
February 9, 1990
Page 2

Thank you for your attention to this matter.

forward to hearing from you.

KRA:ts

cc/enc: Don Harris
Phil Rassier
Vera Avery

LR P e L NI

LEIE NS

We look

Very truly yours,

BRADY, SAETRUM & LERMA,
CHARTERED

'j/ﬁi;iﬂﬂ é;('

Kenneth R. Arment
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FROM [COMPANY NAME]

BRADY SAETRUM TINGEY"

TO [COMPANY NAME|

Fedeu:a.l__Ene.rgy_Regulatony Commissior

RS JOYCE ADORESS . e s . THANK YO
157 TYRELL : 825__BL.__CapJ_ta.J_SLr_ee_t i E. FOR SHIPPIR
or . STATE 2IF CODE (REQUIRED) QITY . STATE 2iP CODE [REQUIRED) -
: . AIRBORNE
ECISE ID €3706 Washington DC 20426
"SENT BY (NAME, DEFT | PHONE ATTN. (NAME /DEPT) PRONE EXPRESS!
Kenneth R. Arment 208 345 8400 Leis D. Cashell
BiLLING REFERENCE INFORMATION TO APPEAR ON INVOICE RECEIVER'S AIRBORNE EXPRESS ACCOUNT NO.
T.ava/Marsh Valley
TYPE OF PACKAGING DESCRIPTION OF CONTENTS . - DIMENSIONS{IN,)
NO.OF WEIGHT ,
. 's F o L SENDER'S
C: A e D Fress Origlna 1 and 15 ir’fwﬁ, ILBS’. o L R .:_-.\f._ ..._’.4_‘ $ . C.O.D
TO8OZ. X . . AL
P i COplBS Of PlOthﬂ {SURJECT TQO ITEM 15 ON REVERSE SI1DE1
PRELS P
[ sgreasae PG T to Intervene ‘é’}%ﬁﬁj&“

* SURIBST TOITEXS £
DECLARED & 7 ONREVERSE 5i0:

VALUE

D

E—-," BILL CHARGES TO { %ﬁ%@%ﬁbﬂ, TYPE OF SPECIAL SERVICE

0 SENDER [ rRecenver [T seeciaL mekur 1 sATURDAY DEUVERY
IRD
earty O seecia peLvERY

D FULL

INSLIRANCE

EXTRA CHARGES . ;
MAY APPLY

i 2 SRR s
- ILL TS SUBJEC? TO THE TERM3S AND CONDITIONS
CONTRACT SET FORTH ON THE REVERSE SIDE OF THIS COFY, AMBORINE SHALL !
" BELLABLE 3N ANY EVENT FOR ANY SPECIAL INCIDENTAL OR CONEEQUENTIAL DAMAL
- INCLUDING BUT NOT 'UMITED TOLOSS OF PROFITS OR LOSS OF NCGME. AIRBOR:
LABILITY, IN THE ASSENCE OF A HIGHER DECLARED VALUE FOR CARRIAGE. 15 LMY

ARBORNE EXPRESS AZCOUNT NO.

}

TINE - 03907 PER POUND. PER PIECE OF CARGO LDS!', DNW\GED TELAYED, MISDELIVE

c OR OH-IERWISE ADVERSELY AFFECTED

| "'--u'g.."h. sch'-,r. R B --ﬁaﬂ POG _,-« s,
[ Fru N ADVANCE $ ] HOLD AT AIRBORNE FOR PICKUP (NG CHARGE! ‘ R e g
CHECK SENDERS SIGNATURE DATE EXECUT|VE OFFICES
NUMBER 0
BRI SGNATORE —

@4774;;¢oozx
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ZURBORNE

EXPRESS.

MAIL FATMENL 1

P.O. BOX 91001, SEATTLE. WA 98111
SEND OTHER CONHESPONDENCE TO:

ORIGINAL

INVOICE

TAHIFF DESTINATION

! COD FEE

B0OX 662, GEATTLE, WA 9E111 ' SHIPPED AIRBILL NUMBER
R e e 0 8729/88 BOI 774124002
SENDER cust.no. 13406264 | RECEIVER CUST.nO, 3240533
BRADY SAETRUM TINGEY g ' DUE DATE
DAY JOYCE .i FEDERAL ENERGY REG COMMIS 9/15/88
1501 TYRE | 825 N CAPITOL ST NE M Dii Y
| WASHINGTON ‘' DE 20426 T
SENT BY | ame LOIS D CASHELL PICKUP
REF. NO, | INCL.,
e sTwo. 13406264 DELIWERY
SAETRUHM TINGEY i
LTS e =] DAY JOYCE INCL.
1501 TYRELL FREIGHT CHARGE
SENDER ‘ lBOISE ID 83706 i G0.00
NO.OF PIECES .. . !DESL‘.NPTION | ACTUAL WEIGHT . DIM. WEIGHT RATE" % © - Ai :
1 | DRIGINAL & 15 MOTION ° 6 ! iCHE ! | sovance omn
i INTE ! i
OTHER SERVICES/CHARGES DESCRIFTION T ! BCALE COMMODITY NO. t ADVANCE DESTINATION
f E-125DD E

cp 9 21908  bea

. RECEWMED AT iNO.OF SHPTS.: COD AMOUNT
= i 1 i
3 0 l/\ } DEcmnsp VALUE * | EX. VALUE/INSURANCE

,: ! |

T 172200 EVE T ’ W . iomzncuuoons! C. PRIORITY SERVICE E OTHER
i i 20’#1«'&‘&?&1"&%’.. ;

INVOICEDATE . REFERTO THIS NUMBER . AIRBILLNO. TTpAYTHIS T qoTAL

8731788 . WHENREMITTING 7764124002 $ 40.00

AMOUNT

THANK YOU FOR SHIPPING WITH AIRBORNE EXPRESS.

FED.1.D. NO. 91.0837459 $CAC-AIRB 2B4CEN (10081

PLEASE RETAIN THIS PORTION

OF THE INVOICE FOR YOUR RECORDS.
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TTtact: Ml

AR PUBLIC NOTICE .
v _UNITED S5TATES OF AMERICA
.- - FEDERALEMNERGY -
-REGULATORY COMMISSION

+ Notige of Apgplication

. Filed with the Cornmission

. {July 20, 1948)

Take noﬂce that the f{ollewing hydro-elec-
iric appilcation has been filed with the
Federal Energy Regqulatory Commission
and Is avallable for pubile inspection: -
a, Type of Application: . Malor Llcense
b. Project No, -w €. Date filed:
September 4, 1987 d. Applicant: Marsh .
Vvalley Hygdroelecirlc Company, an tdaho -
Corporation @, Name of Froject: Marsh|
Vatley f. Location: On the Portheut Riv-:
er In Bannock County,.idahe near the
town of MecCammon, T95., R.ITE., Sec
tion 20, Boise Meridian @, Filed Pur
suant 1o: Federal Power Act 16 U.S.C.
Sections 791 (a) - B25(r) h. Applicant
Contacy: Ted S, Sorensan., P.E., 550 Lin+
den Drive, Idaho Falls, iD 83401, (208)
.522-804%, Randall C. Budge, Attorney at
Law, Center Plaza, Corner First & Cen-
ter, Pocatello, 1D 83204 i, - FERC Con-
Deborah Frazier-Stutely
}.- Comment Date: Aboust .31, 988
k. Competing Application: ‘Prolect No. .
10242-000, Date Filed: January 12, 1987
1. Description of Project: The propased
run-of-river project would consist of; (1)
an existing i0-foat-pigh diversion dam at
elevation 4,521 feet, diverting water {from

ot
=3
.

, the Portneuf River Into: (2) the exisiing

11,470-foot-long Portnevf-Marsh Valley ir-
rigation Canal; (3)'a 7-foot-high concrets
diversion structure Jocated on the exist-
ing Portneuf-pmarsh valley Canal at ele-
vatlon 4,911 Teefi; (4} 2n intake struciura;
(5) a 50G-foot-long. &) or T21-inch-diameter
penstock; (6) a powernouse contalning a
single turbine-generator unif with a rated
capacity ef 1,700 kW cperating under an
average head of 96 feef; (7] a 50-fpot-long
tailrace discharging into the Portneus
River; () & 0.5-milefong. 12.4:kV frans
mission line, tying into an existing Ulah
Power and Light Company's tine; and (9}
appurtenant {facilities. m. Purpose of
Project: Project power will be said to
Utah Power & Llgn! Company n. This

T notice also consists of the follawing stan-

dard paragrapns: Al, A%, B, €, and D1,
Al. Cevetopment Appilcation - Any qual-
Ified applicant desiring ta file 8 compet
ing application must submit 1o the Com-
mission, on or befora the specifiec com- -
ment gate for e particular spplication,
the competing development application or
a notice of Intent to file sSuch an applica-
Tion, Submiting a timely notice of Inten?
allows an interested person 1o flle the
competing development application no
iater than 120 days affer the specified
comment darte {or the particuiar applica-
tion. Apgiications for a prailminary per-
mit will not pe accepted In reaponse to
this npotice. A9. Nofice of Intent - A
notice af intent must specify the exact
name, business agdress, and telephone
number of the prospeciive applicant, and
must include an unequivocal statement of
intent 1o suomit, If such an application

-may be flled, sither a preliminary permut .

apolication er a development appilcation

..(specify which type ot appilcation). A
- hatice of ‘Intent Must be serveq on the |

appiicant(s) named In this public notice. |
B. Commenis, Protests, or Matlans to i
Intervene - Anyone may submit com-
ments, a protest, or a motion 10 Intervens
In accorgance with the requirements of
the Rules of Practice and Procegure. L
C.F.R. section 335.210, .211, 214, in'deter-
mining the appropriaie aclion to take, the
Commnission will conslder all protests or
ofher comments fileg, but only those wha :

JAp
i

--$/Loly D.‘Casheli

"ilie 8 motién 1o Infervens in-accordance
“with ~the < Commmrissions -Rules mayt be

come a party to the procéeding.. Any
comments, protests, or motlons to inter-
vene mysf be received on or/before the

specliled comment cdate for the particular - °

* applicatien.. €. 'Flllng and Service of

Responsive Doguments - Any tilings must
bear in ali .caplfal lerters the title ‘COM-
MENTS," ‘RECOMMENDATIONS FOR
TERMS 'AND .CONDITIONS,* ‘NOTICE
OF INTENT TO FILE COMPETING
APPLICATION, ‘COMPETING. APPLI-
_CATIONS,” ‘PROTEST .or YMOTION TOQ
TINTERVENE, .25 .applicable, “and * the

'project rumber of the particular! appuca-'

ton to which the flllng {5 In response. Any ~
of these,K documents must be flled by
provldlng the original and the number of
copies required by the Commissian’s reg-

ool

ulations fo: the'Sécrefary;-Federal ‘Efier- ’

gy ¥ ReglitatoryaCommission ;s 825 KNorth
Capirol A Street TN, E.swwWashington, : D.CF
“ 20426, AN additional copy must be sent to:

+

the Olrector,.Division of [Project.Revigw, *

Office ®of Hydropower Licensing, Federal
‘Energy Regulatery- Cormmission, Room
©LoL-RBMat the above address. A copy of
any notlce of Tntent, competing applica-
tion, of motion to Intervene must aiso be
served upon each representative of the
applicant speciiied In the particular ap-

_plication, D1, . Agency Comments - Agen-

[Lies established pursuant to federal law -
that have the authority fo prepare- &

comprenencsive plan for- improving, de-
veloping, and conserving a waterway
affecied by the project, tederal and state
agencies exerclsing administration over
fish and wildlife, flood control, naviga-
tion, Irrigation, recreation, cultural and
other relevant resources of the state cf
whnich the proiect [s located, affected
Inaian tribes. and states are requested 1o
provide cofMments and recommendations
tor terms ang conditions pursvant te the
Federal Power Act (Act}, as amended by
the Eieciric Consurners Protection Act of
1984, the Fish and wiidlife Coardination
Acl, the Endangered Species Act, the
Natiohal Histaric Preservation Act, the
Historical and Arcneciocgical Preserva-
tion Act,. the National Environmental
Pollicy Act, Public Law No, 88-29, and
ather applicable statutes. Recommenaed
term4 and congitions must. be based on
supporting technical data filed with the
Cammission, along with the recommenda-

‘. HORS. 10 Comply AWE. Bhe requirsrmen? in
. Section 311 (b) of the Federat Power Act,

18 U.S.C./3251thY, that “the Commission
findings as to facts must be suppartes by
substantial evidence,

All other feceral, state, and local agen-
cies that recelve this notice through
direct maillng from the Commission are
requested to provide comments pursuant
1o the statytes listed above. No aother
tormal requests will be made. Responses
 should be confined to substantive jssues

- relevant 10 the issuance of & licenss. A

, €opy of the appilcation May be optained
¢ directly from tne applicant, H an agency
does not-respond fo the Commission
_within the time sef for fillng, the Commis-
sion will presume that the egency has

" none. Qnae copy Of an A9encY’s response

must aiso be sent to the appilcant'y
-representratiyes, ...

Acting Secretary
" August I. iyg8 - =~
PL“- Y L
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Kenneth R. Arment

Lava Irxigation Company; Dempsey Irrigation Company;
Topaz Irrigation Company; Fish Creek Irrigating
Company; Jik Andrus; Ken Anarus; and Max Hall

UNITER STATES COF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

in the Matter orf Application ) Procject MNo. 10468-000
for Major License by Marsh )
Valley Hyaroelectric Company, ) MOTION TO INTERVENE

)

)

for the Marsh Valiey Project.

TO: Lois D. Cashell, Acting Secretary
Feageral Energy Regulatory Commission

Lava Irrigation Company; Dempsey Irrigyation Company; Topaz
Irrigation Company; Fish Creek Irrigating Company; Jim Andrus;
Ken Anarus; ana Max Hall ("Portneuf Irrigators®™), by ana through
their unaersiyned counsel, Kenneth R. Arment of Braay, Saetrum,
Tingey, Day & Joyce, Chartered, respectfully move the Federal
Energy Regulatory Commission ("Commission®™) for an oraer permit-
ting the Portneuf Irrigators to intervene as parties for all pur-
poses in the above-referenced project proceeding pursuant to Rule

214, 18 C.F.R. §385,214.

MOTION TO INTERVEME — 1 L P,
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GROUNDS FOR INTERVENTION
l. The Portneuf Irrigators consist of riparian land owners,

irrigators, irrigation companies ana neighbors oOrf the Eproject

site which are not presently representea in the above-referencea

proceeding by any party, ana their interests will not be repre-
sentea in this matter unless their Motion to Intervene 1is
grantea.

2. Participation or the Portneur Irrigators in the Commis—-
sion's proceeding on the project 1is in the public interest
because Oof the Portneuf Irrigators' concerns on the effect or the
project upon electricali power supply, benexricial public uses ot
water, irrigation uses, flood control, water supply and recrea-
ticnal anad other purLposes.

POSITION OF PORINEUE IRRIGLIQBS

l. The Portneuf Irrigators are conceruned with several us-

peéts of the proposea project. Attachea to this motion as

Exhibit "A," are copies of ypetitions signed b indiviauals
1% E )

-directly .and indirectly seeking lnvolvement in .-the petition pro=-

ceeaings, which are incorpo;ateq herein py reference,

2. Anong the concerns ot the Portneuf Irrigators is the is-
sue of whether the Applicant, Marsh Valley Hydro Electric Co.,
has provided adequate notice of its application, Attached ana
incorporated herein by reference as Exhibit "B® is a copy of the
notice published in the local newspaper., The Commission should

note that the Applicant has referred to itself as "Marsh Valley

MOTION TO INTERVENE = 2 1 3/ g,

A i - . oAl . s - e

B b

B N




o T bl et Sl s e W o e i it et [P

> .a..:-..L; e . Lt L

e et ot st s el . bt et Vo g T e et s Y

Hyarcelectric Company," which is the name of a competiny applii-
cant uncer Project No. 10242-000., A copy of a letter from the
competing applicant explaining the identity of the two applicants
is attached hereto as Exhibit "C" and incorporatea herein by ref-
erence, A certificate from the Secretary of State of the State
of Idaho estaplishing that “Marsh Valley Hyarcelectric Company"”
is not an Icaho corporation, is attachea heret¢ anu incozporatea
herean as Exhibit "D." o

3. Aaditional concerns of the Portneuf Irrigators 18 the
fact that the Applicant is a wholly ownea subsidiary of two irri-
gating companies, namely the Fortneui-Marsh Valley Canal Co.,
Lta. anad the HMcCammon Ditch Company. Both of these uncerlying
Icaho corporations have violated their corporate charters and
articles of incorperation by performing ultra vires acts in the
creatioh anae operarion of the applicant corpoeration. Certiiied
coplies or the articles oif incorporation showing relevant porcions
inaicatiny the corporate purpose oi the uncerlying irrigation
conpanies, from the Secretary of State of the State of Idaho, are
attachea as Exhibits "E® ana "F" and are incorporatea herein by
reference. Under each companies articies, Section or Article II
proviaes the corporate purposes. lIn each case the stated corpor-—
ate purposes are very limited. In accordance with Idaho law,
activities pertormed by a corporation outside of its corporate
powers are deemed ultra vires. Such is the case with the crea-

tioh of the applicant corporation, Marsh Valley Hyarocelectric Co.

MOTION TO INTERVENE - 3
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ddley v. Calliban Mining Co., 28 Iaaho 525 av 540-542, 155 P. 665
(1916e). Igalio Cogg §30-~1-7 provices that UuLbtra vires 4Cts O a
corporation nay oe challengea at any viie in a roceealny Wy 4a
shareholaer against the corporation, oy the corporation itselt or
by the attorney general ¢i the State of Iuvaho. As ilndicatea ear-
ilelr, the Applilicant 15 a4 Wholly owheu LuUbblulaly OL Cue Cwo
unuerlying irrigation companies. A certirled Ccopy o0f Apj.licanc's
arcicles oOr lncor}oratiég__is attachequ LlLereto ahd 1NCOILOLateu
herein as Lxonivit "G." Even an the event that the Portheur
Irrigators GO not have stanwing to ulirectiy chaiienge the uitra
vires &cCcus oL tle Creation of the Applicant, saild act shoulu be
consicered by the Commission as the ultra vires acts may be cChal-
iengea at any tine in the future by shareunolaers of the corpura=-
tion, the corporation itself or the attorney yeneral for the

State ¢f Iwahko, a&ana suclh 1nsecurity, tue ralitre to Compiy with

al.plicable state law on business regulations and the speculative

. faturle 0L LhLe dp{llCal.lon ShoU.u ue CuLbluereu pDelore uwhe

Commission drants an exciusive license to0 an applicant less the
PUDLLIC 1Nterest be vioclateu.

4. The Portneur Irrigators are concerned wue to the Apjpal=-
cant's representation in 1ts water rignt ajplications that it was
Seeking an exemption or minor iicense from the Commission, ana
the representation that additional aiversion structures woula not

be requireas for the project. Portneuf Irrigators note that Sec-

tion 3 in the Applicant's notice of application, inaicates that

MOTION TQO INTEKRVENE - 4




construction of a seven foot high concrete diversion structure is
required for the project. The Portneut Irrigators include ripar-
ian landa owners whose lana will be tlooded if the level of the
river is raised in any degree, Prior construction of aiversion
structures by the holaing companies of the Applicant bave result-
ed in the flooainy and taking of real property without comgensa-
tion.

5. Idaho is a prior-appropriation water rights state as
opposed to a riparian water rights state. The Applicant has pro-
vided no assurance that the prior water rights of the Portneuf
Irrigators will bDe protected from potential harm Dy the construc~
tion of the project., Specifically, dncer a 1922 water rignt
decree in the case of Unicn Grain ang Elevator Co,, Case hNo, 2203
in the District Court of the Fifth Judicial District of the State
of Idano, the Portneutr-Marsh Valley Canal, because it diverts
more than 30 cfs from the Portneuf River, was required to have an
automatic measuring qevice installea. Jg. at 77. This is the
same canal- which the proposed project is to be located on. Yet
the Applicant and its parent corporations have refusea to abiae
by the State Court qecree £0r a perica in excess of 60 years.
This lack of compliance with the court decree by the parent cor-
porations oO0f the Applicant is relevant to these proceedings on
the issue of the public interest of the proposea project.

6. An issue of public debate in the community of the project

is whether the licensing and operation of the project will result

MOTION TO INTERVENE - § e N
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1n 1ncreaseu electricity billings shoulderea by the Lenpbers or
the community, inclucing the Portneur Iriiyators. There 1s great
concern in the community whetlier the estaplishLent or tue roject
is within the publiic interest.

7. Finaliy, tihe Portneuf Irriyatols have recelved noO assur=-
ances that the project will not interieie Witlh Lrior, supel:or
water riglits uuring the irrigation season oetween Apr:il 1l5th ana
hoveLwer 153tn or wacn year.

ERAXER FOR KELIEEF

For tiie reasens ylven apove, Lhe Porineur irrigators respect-
fully request as follows:

l. That tue Lotion for Intervene or tie Portneur Irrigatols
De granted ior alil pUriLOses.

2, That a copy of alli pleauings fiiea with the Conmission in
thls matter ahd a Copy Of alil proyress LepOIts O otfhier GUUCULENRTS
that the Applicant tiles or has already rilea with the Commission
[eyarulny this Lroject wve sent to tie interventionisty at cthe
following aauresss:

Kennetin R. Arment
BRADY, SAETRUM, TINGEY, DAY
& GCYCEZ, CHAKTEKED
P.U. Box 1358
Boise, lIaaho 83701
3. That the Commission concuct a publiic unearing in the local

community to consider public interest comments and input on the

advisability of and conaitions for the proposea Lroject,

HOTIOMN T0 INTYERVENE - 6
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4. That the Commission reguire the Applicant to republish
notitication or its application in its correct name.

5. That shoulac the Commission 1ssue a major license for the
project, that the license be conaitioned upon the restrictions
that it will not raise the level of the Portneuf River and that
it will not interfere with prior vested property rights,

6. That prior to the Commission's consideration ¢f & major
ilicense for this Applicant, that the parent corporations oif the
Applicant be requirea to mend their arcticles of incorporation ana
corporate charters to protect pubiic interest values at stake in
granting such an exclusive license, and that the actions of the
Applicant shoula also be governea accoraingliy.

7. That as a condition for any license, that the Applicant
be required to ihstall ana maintain an automatic measuring device
on the Portneuf=-Harsh Valley Canal.

8. For such other anu further relier as the Commission may
deem just ana proper.

DATED this cay or August, l%bu,.

BRADY, SAETKUL, TINGEY, DAY
& JUYCE, CHEAKRTERED

By

Kenneti R. Arment

Attorney for Lava Irrigation
Conpany; Deopsey Irrigation
Company; Topaz Irrigation
Company; Fish Creek Irrigating
Company; Jim Anarus; Ken
Andrus; ana Max Hall
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1 Lerepy certiry that oo thLe Cay VI August, 1l%Go, I
CalielL 4 CILL WhG CULieCt COpYy Ul Lue woove &a&na roreyoiny HUTION
TG INTERVEME to pe malleu, pOstuge plépalu, LO:

Mr. Ba 5. Sorenson, F.E. Mr. kanacaii C. Duage
550 Linaen Lrave Attorney at Law
Iuiant Caheny b waalUl Cehtey Ziaza

Corngs Flrot anu Center
Pocateliro, ID E£3204

Dizecior

Diviwiol L& FIOjECT LeViewW

Oftice oI Lyuropowelr Licensiny

Feaeral Lheclyy heglldtory
CoLn.issa0n, Room 204-RB

643 liort.d Cagitas otieci, l.d.

wWashiington, LDC 26426
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WE PUE UNDER® TNED HEREBY PEVITION THE DEPARTHMES 27 WATER
AESOURCES 10 QY APPROVE MAHCH VALLEY HYDROELECTRIC COKPANY APPLICA-
TIOW #29~7578 FOR 175 cfs, AND #29-7772 FOR 75cfs. DURING THE TIME OF
YEAR WE ARE IHRIGATING, THAT BEING APRIL 15 THROUGH NOVEMBER 15, EACH
YLaRs ALSO FEDERAL ENERGY REGULATORY COMMISSION NOT APPROVE THEIR
APFLICATION ,-#-;ob,éﬁ-ooo BECAUSE OF THE INTERFERENCE WITIl OUR EXISTING
WATER RIGHTS AND THE FACT THAT WE HAVE BEEN USING THIS WATER BEYOND

THE WATERING 2RASON éINCE TIZ BEGINNING OF THESE DRECREED RIGHTS.

: ALIOURT
HARE ADDRESS WATER DECREE
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_— W¥ TIE UNDEF HED IERLBY PETITION THE DEPARTLUE."V J8 WATER
RESOURCES T0 NOT APPROVE MARCH VALLEY HYDROELECTRIC COMPANY APPLICA-
TICH #29-7578 POR 175 efs. AND #29-7772 FOR 75c¢fs. DURING 'THE TIME OF
YZAR WE ARE IRRIGATING, THAT BEING APRIL 15 THROUGH NOVEMBER 15, EACH
YEAR. ALSC FEDERAL ENERGY REGULATORY COMMISSION NOT APPROVE THEIR

APPLICATION #10L68-000 BECAUSE OF THE INTERFERENCE WITH OUR EXISTING

o=

TER RIGHTS AND THE FACT THAT WE HAVE BEEN USING THIS WATER BEYCOND

THE WATERILZ SZASON SIHCE TIE BIGIWIING OF THESE DECREED RIGHT

. HOUNT
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Wi TH. JDVTSIGHED [EREBY PETITION TiHE DEPA. T 0F WATLR
RESOURCES 0 N0 AFPROVE MARCH VALLEY NYDROELECTRIC CONPANY APPLICA-
TICH #29-75780 FOR 175 cfs. AND #29-7772 FOR 75cfs. DURING THE TIME OF
YEAR WE ARE IRRIGATING, THAT BEING APRIL 15 THROUGH NOVEMBER 1S, EACH
YEAR. ALS0 FEDERAL ENERGY REGULATORY CCIMISSION NOT APPROVE THEIR
APPLICATION f;f;oués-ooc BECAUSE OF THE INTERFERENCE %ITH OUR EXISTING
WATER RIGUTS AND THi FACT THAT WE HAVE BEEF USING THIS WATER BEYGND
THE WATERING SEASON SINCE THE BEGINNING OF THESE DECREED RIGHTS. -
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WE T ULDERSL D IERLBY PLTITICH YHE DEPARTMELY .  WATLR
RESOUDCES 10 #O% AFPROVE LARSH VALLYY HIDROELLRCTRIC CO. APPLICATION
#29-7578 1oR 175c¢is., and F29-7772 FOR 75cfs. DURILG Tilk TILE OF YEAR
WE ARD IiiéIGAi‘-iNG, THAT BEILG AFR.15 THROUGH NHOVEHDER 15, EACH YEAR.
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PUBLIC HOTICE

UNITED STATES OF AMERICA .

FEDERAL ENERGY -
REGULATORY COMMISSION
Motice cf Application
Filaed with the Commission

. (July 20, 1988)
Take nc ice that tha foliowing nydroelec
tric application has teen filed with the
Federal Energy Regulatery Cormmission
and is available for public Inspection:
a. Type of Application: Maior License
b. Project No.: J0468-600 ¢, Date filed:
September 4, 1987 d. Appllcam- Aarsh
Valley Hydroelectric Company, an idaho
Corporation e. Name of Prcject; Marsh
Valley . Location: On the Poriheuf Riv-
er in Bannock County, ldano near the
tevsn of pacCsrarngn, TyS., R.I7®,, Sec
tion 20, Boise Meridian g. Filed Pur
svant to: Federal Power Act 14 U.S5.C.
Sections 791 (a) - B25(r} h. Applicant
Contact: Ted 5. Screnson, P.E., 553 Lin-
ders Drive, Idaho Falls, ID 83401, {208)
522-8G49, Randall €. Budge, AMorney ar
Law, Center Plaza, Corner First & Cen-
ter, Pocatello, 1D B3204 i. FERC Con-
tact: Ms. Deborah Frazier-Stutely
i. Comment Date: Augusi 31, 1958
K. Competing Apptication: 'FProject No.
10242-000. Date Filed: January 12, 1987
I.  Description of Proiect: The proposed
run-of-river project would consist of: (1)
2n existing 10-foalpign diversion dam at
eigvation 4,921 feet, diverting water from
the Portneud River into: (2) the existing
11L,670-faut-iong Portnouf-pharsh Valley -
rigation Canal; (3) a 7-foot-high concrete
diversion structyre Jocated on the exisr
ing Portneuf-Marsh Valley Canai at els
vation 4.911 feen; (4} an intake structure;
{5) a 500-foet-long, &0 or 72-ingn-diameter
penstoCk; (4) a pawernpuse containing a
single turbine-generator ynit with a rateg
capacity of 1,700 kW operating under an
average nead of 95 feefl; (7} a 50-foot-long
failrace aqischarging info the Portneut
River; (8} a 0.5-mile-long, 12.4-kV trans.
mission tine, tying into an existing Utzh
Fower anc Light Company’s line; ana {5
appurtenant tfacilities. m. Purpose of
Frojecr: Project power wiil be soid fo
Utah Power & Light Company n. Thiy
notice aise consists of the following sfan-
dard paragrapns: A3, Ay, B, C. ana D1,
AJ. Develooment Application - Any qual-
ified applican? desiring 1o tile a compet-
Ny Application gnsst submit 10 the Cor-
mission, on'or before the specitleg com-
ment date for the partleular application,
the competing development appiication ar
& notice of intenr to file such an applica-
tion. Sybmitting a timely notice of intent
allows an interested person to file the
competing deveiopment appilcation no
later than 120 days affer the specifiea
commaent date for the particular applica-
tion. Applications for a preliminary per-
mit will not be accepted it response 1o
this notice. A¥. Notice of Intent - A
notice of intent must specify the exact
name, business address, and teiephone
numoer of the prospective applicant, ang
must inclyde an vnequivocal statement of
intent to submit. 1f such an appiication
may be flled, sither a preliminary permut
apprication or a gevelapment application
(specify which type of application}. A
notice of (ntent must be served on the
applicant(s) named in this public notics,
B. Comments, Protests, or Moticns ‘o
intervene - Anvone may submi! com-
fnents. a profest, or & MONON 10 intervens
In accoraance with the requirernents of
the Rules of Practice and Procedure, 18
C.F.R. section 385.210, .21, .214. In deter-
mining rne appropriate action 1a rake, e
Commission will consiger ali protests or
offer comments Hled. but oniy those wno

EXHIBIT 2% &
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flle a motion to Intervene In accordance
with the- Commiasion’s “Ruigs may- be-
come & party to the proceeding, Any
comments. protests, or motions to inter-
vens must be received on or before the
speclfied comment date tor the particular
apptication. €. Flling and Service of
Respansive Documents - Any fi1ings must
bear in ail capital letlers the title “COM-
MENTS,” ‘RECOMMENDATIONS FCR
TERMS AND CONDITIONS,” ‘NOTICE
OF INTENT TO FILE COMPETING
APPLICATION, ‘COMPETING APPLI-
CATIONS," ‘PROTEST' or."MOTION TO
INTERVENE,” as. applicable,, and the
project number af the particular applica-
ton to which the fillng is in response. Any
of these documents must be flied by
providing the original and the number of
copies requirec by the Commission's reg-
ulations 1o: the Lecretary, Federal Ener-
gy Regulatory Commission, 825 North
Capitol Street, N.E., Washington,
20424, An additional copy must be sent to:
the Director, Division of Project Review,
Office of Hydropower Licensing, Federal
‘Energy Regulatory Commission, Room
204-RB, at the above address. A cody of
2ny notice of intent, competing applica-
tion, or motion 0 injervene must also be
served uvpon each representative of the
applicant specified iri the particular ap-
plication. D1. Agency Comments - Agen-
cies_established _pursuant To_gf*eral law
that” have the authority 1o prepare a
comprehencsive plan for improving, de-
veloping, and conserving a waferway
aftected by the proiect, federal ana state
agencies exercising administration over
fish andg wiidlife, flood control, naviga-
tion, irrigation, recreation, cultura! and
other reigevant resources of the state of
which the project iz lecared., atfecteo
indian tribes, and stales are requestec 1o
provide coments ang recommendations
for terms and conditions pursyant fo the
Federal Power Acl (Act), as amended by
the Electric Consumers Protection Act ot
1984, the Fish and Wildlife Coordination
Act, the Endangered Species Act, the
Nanenal Mistoric Preservarnion Ac!, the
Historical ana Arcneciogical Preserva-
tion Act, the WNational Envirenmental
Policy Act, Public Law Mo, 8829, and
other apglicable statutes. Recommended
terms and conditions mMust be based on
supporting technicai data filed with the
Commission, along with the recommenga-
tioms, 40 Comply Wi ‘The requirement in
Section 313 (B) of the Federai Power Act,
14 U.5.C. 8251(b), that the Commission
findings as to fac!s must be supported by
supstantial evidence.

All gther federail, state, and 1ecal agen-
cies tnat receive this notice through
direct mailing from the Commission are
requestad to provide comments pursyant
16 the stafutes listed above. No other
formal requests wiil be made. Respanses
shouid be confined to substantive jssues
rejievant to the issuance of 3 license, A
copy of the application mMmay be obrained
directly from the appllcant, if an agency
does not respond 1o the Commission
within the time sat tor filing. the Commis-
sion will presume that the agency has
none. One copy Of an agency’s response
myst aiso be sent 10 the applicant's
representatives.

S/Lois D. Cashell T
Acting Secrefary :
August t, 1988 -

M. 34
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Enercy WNationar CorPORATION

P.O. Box 1929
1930 Mesquite Avenue, Suite 12
[Lake Havasu City, Arizona 86403
Telephone {602) 855-1615

November ZOL 1987

Ny 24 1947

Mr. Keith Higgirnson, Director .

Idaho State Department of Water Resources .

Water Rights Division Denzriment of Water Resources
Statehouse Mail

Beise, Idahe B37Z20

Dear Mr. Higginson:

Marsh Valley Hydroelectiric Company, a Utah partnership, is
prresently the "first _in time" applicant for a Federal Energy
Regulatory Commission Hydropower License for it’s Marsh Valley
Biversion Hydroelectric Project, (No. 10242-000) on the Portneuf-
Marsh Valley Canal, Peortneuf River, Idaho.

Michael J. Graham of Energy National Corporation is the
authorized agent of Marsh Valley Hydroelectric Compeny.

It hes come to our attention that a competing epplicant,
"Marsh Valley Hydro Electric Company”", of McCammon, Idaho, has
filed mn spplication for water rights (Nos. 29-7578, 29-7772)
with your office. This competing applicetion is for the water
rights to the river on the same diversion and canal as our
project.

We have requested the proper water right application forms
from your office, and would appreciste the copportunity to
participate in any hearings or procedures to protest . the water
right application filed by Marsh Valley H.C. of McCammon. It is
our intent to file ap application with your office for a water
right for dur Marsh Valley Diversion project No. 10242-000.

While cur company is currenptly = Utsah

Utah partnership, we Bre in
the process of forming an Idaho Corporation

. ny

As the first-in-time FERC applicant, we would respectfully
request that no water right be issued at this time for these
waters at this locaticon, until the FERC license has been issued
on this project. This would allow the FERC procedures to be

completed, and still be in conformance with State of Idaho
requirements.

Thank you for your consideration in this matter.

Sincerely,

Michael J. Grahem e,
President and Agent .M*fﬂﬂﬂﬁﬂgfggﬂﬁﬂg—wR.Oﬂl

EXHIBIT . #4224,
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CERTIFICATE

MARSH VALLEY HYDROELECTRIC COMPANY

b, PETE T. CEMNARRUSA, Secretary of State of the State of ldaho, hereby
certify that | am the custodian of the corporation records of this state.

I FURTHER CERTIFY That the records of this office fail to show that a
corporation by the zbove name as ever being qualified to dc business
in the State of {daho as a foreign corporationor incorporated under
the laws of the State of |daho as a domestic corporation, and is,

therefore, not qualified to transact business in the State of ldaho
a5 & corporation as of rhis date.

| FURTHER CERTIFY That the records of this office do show a corporation
by the name of MARSH VALLEY HYDRO ELECTRIC CO., an ldaho corporation,
filed in this office on the 29th day of March, 1983.

Dated fugust 18 , 1988
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LLPETET. CENARRUSA, Secretary of State of the State of Idaho, hereby certify that

I I am the custodian of the corporation and limited partnership records of this State.

I FURTHER CERTIFY That the annexed is a full, true and complete transcript of

articles of amendment of articles of incorporation, of McCAMMON

DITCH COMPANY, an ldaho corporation, received and filed in this office

on the 25th day of March, 1954, as appears of record in this office

as of this date.

Dated: August 18, 1988
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CERTIFICATE OF AMENDMENT OF

ARTICLES OF INCORPORATION

IRA H. MAS
Bs Secretary of State of the State of Idaho, and legal custodian of the

corporauon records of Lthe State of Idaho, do hereby certify that the
MeCAMMON DITCH COMPANY

a corporation organized and existing under and by virtue of the laws of the State of Idaho, filed

in this office on the 25th day of March, 1954 s

original articles of amendment, as provided by _Ser.tiong 30-146, 30-147 Idaho Code
enlarging purpooes and increasing mumber of shares of camen stock fram t.v;felva
of the par value of $400.00 2ach to four hundred eighty shares of the par value
of $10.00 sach.

. and that the said articles of amendment contain the statement of facts required by law, and are

recorded on Film No. [:1X of Record of Domestie Corporations of the State of Idaho.

.1 THEREFORE FURTHER CERTIFY, That thg Articles of Incorparaticn have

been amended accerdingly.
: IN TESTIMONY WHEREOF, 1 have hereunto set my hand and aflixed

the Great Seal of the Stale. Done al Boise Cily,

the Capital of ldaho, this 25th day

[
of March s in the year of our Lord

1

. p one thousand nine hundred £1ftyafour

and of the Independence of the Uniled States of

America the Cne Hundred :
e r ngen(ﬁ‘gm ﬁ - g
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ARTIAL~S OF AMuNDMENT TO ARTICLES OF IHCOHPQUATION OF

THE MeCAMMON DITGH COMPAIY

WHEREAS, it 18 deemed advisaebls to amend Article II of
the Articles of Incorporation of The MeCammon Diteh Cowpany so as
to enlarge upon the purpose for which said corporation is organized,
and Article V defining who may be elected to the Board of Direc-
tors of sald corporation, and Article VI providing that the amount
of capltal stock of said corporation shall be j},500,00 divided
into L8O shares of common stock having E par value of $10.00 per
sharg;

NOW, THEREFORE, BE IT RLSOLVED that Article ITI of the
Articles of Incorporaticn of The McCammon Dlteh Company be, and
th; same 1s hereby, amended to read as follows:

ARTICLE IT

The purposes for which this corporation is
formed are as follows:

a, 'To operate, control or manasge an irriga-
tion project or canal system for the purpose
of rurnisning water to i1ts shareholders, ana
not for protr'it or nire;

b. Do purchaso, .lease, take, .appropriate,

hold, own or otherwise acquire and to main-

tain and operate water and irrigation rights

and acquire, purchase, lease, talte, approprilate,
own, hold, buiid, maintain and operate for the
stoclholders of this corporation, dams, canals,
ditehes, laterals, flumos, pipelines, and all
other woriis necessary or convenient for the
appropriation, diversion, storage, transporta-
tion, and distributlion or use of water for
irrigation, manufacturing, industrial, and -
domestic uses, and lor any other purpose for
which water may be applied;

c. To borrow money, execute notes and mort-
gages therefor, and to lend money and to take
notes and mortgiges Lo Jecure the repayment
of the some, to acqulres real eatate and per-
sonal property naecessary in the operaticn of
said corporation, and to monapge, rent, con-

trel, or otherwise deal in real d personal
property; %g {
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To purchage, hold and use, from time to

may see [it, any shares of its

own stock, toegethor with the water rights

represented
any vart of
corporation
entitled to
entitled to

thereby, uaing ror such purposes
its surnlus, but wnile this
holds the same, it shall not bLe
vote such steck, but shall be
reseil the same, toegetner with

the water right repressented thereby.

To do everything that i3 necessary and

convenient in conducting and operating the
business for which this corporation iz or-

ganlzed,

. ' BE IT FURTHER RESQLVED That Article V of the Articles

of Incorporation ¢f The Me Carmon Ditch Company be, and the same

is hereby, amended to read as follows:

ARTICLE V

The business and prudential affairs of this

corporation shall be managed by a Board of
. five (5) Directors, all of whom shall be

stockholders of said corperation,

PE IT FURTHER RuSOLVED That Article VI of the Articles *

of Incorporation of The McCammon Ditch Company be, and the same

is hereby, amended  to rewd .as follows:

ARTICLE VI

That the amount of capital stock of thils -
corporation shall be $k,800.00, divided
in 480 shares of cormon stoelk of the par

Y value of $10.00 each.

At the speclalmeeting of the shareholders of The McCammon

Diteh Company, a corporation, held on the 23rd day of February,

1954, at the hour of twe o'clock p.m. of sald day, thirty (30)

days notice of the proposed business having been given by mail,

all of the foregoing resolutions were adopted by the arfirmative

S of steclt outstanding,

vote of more than two-thinds (2/3)

P
JEQUNS. W PR

———— TS v




The undersigned hereby certify that this 1s a true
ana correct report of the number of days' notice given by mail of
. the mosting of tne stoclkholiers of the said The iHcCammon Ditch
Company, a corporation, of the resolution adopted at said meeting;
that the same was adopted by at least two-thirds {2/3) of the

cutstanding capital stock of sald corporation,

..: gﬂ_/“ Aé..ku&_u
ﬁ§%£4éﬁf€z:::§( sz%gﬁkfzyf
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" Constly ing and oeing a major=
- . ity o¥ the Boerd of Directors

. .- of said corporation,
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STATE o' IDAIIQ )
) =a,
County ol Eannock )

LEO HANSON and ZINA G. ORGILL, each being
separately sworn, upon his oath, deposes and says:
H_Ih?t on the 23rd day of February, 1954, at the hour of
two o'clock p.me. of said day, & meeting of the stockholders of
The McCammon Ditch Company, a corporation, was held at the ofilce
of sald corporation, in MecCammon, Bannock County, Idaho; that the

said LEQC HANSON 1s the President and scted as chair-

man of said meeting, and that Zina G, Orgill is the Secretary and
acted as Secretary of said heating;

That he has read the above and foregoing Articles of
Anendment setting forth the proceedings of sald meeting end the
action talken at such meeting, and the facts as to the calling of
sald meeting, and giving notice theroof, and as to adjournment,

and the facts stated in the foregoing cortificate are true ol his

own knowledre,

yé‘f . Z[a,._\ AP Sy

SUGSCRIBED AND SWORN to bLeforp me this 3 day bf

Do

AllY P'UE rOR AHO

{SEAL) o Residing at MeCammon, Iaaho

My’ commisaion explres:
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ILPETET.CENARRUSA, Secretary of State of the State of Idaho, hereby certify that

000000000 4O R R A

I am the custodian of the corporation and limited partnership records of this State.
I FURTHER CERTIFY That the annexed is a full, true and complete transcript of

articles of incorporation, of PORTNEUF-MARSH VALLEY CANEL COMPANY,

LIMITED, an ldaho corporation, received an filed in this office on

the 21st day of September, 1908, as appears of record in this office

as of this date.

Dated:

G2 y7 G

SECRETARY OF STATE
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wweit ity Chat, vhereus Bhe Corénounl-iirsh

Trrimatlon Sarprmy, Tdmitod, o corpuretion orpuniced wnd

exintin~ urdor oad by virtue of the Lawc of thoe Stnte of Iduho, undor

the vrovisions of un vot of

LY

lonsTens, aprrovod Awnat 16, 18%4, oo kolle

1y Zacem nie &he "arev-Act”, re erended, cad pureuent Lo the lewas of

" the "Hets of TAaho, sme of the ruales end rosulations 0f the tteto

Boeerd of Tand Compinalonerr of thea “ftate
c- centrnnd with the Stete of° Tdahs boarins

tic reelrrmaticn of certein lends in said

of Idaho, uid cnter inic &
apte of June &, 19C8, lor

contraot deserined situniod

in tke “punt; of Ynnnock in

I THERTAS, 1t 4w now
operation snd managiment of
- v

undnr snid contract of June

apid Stebo:
nroposad to ovymnize u cerpornilon Ior the
the drripantion sgabom to ba conntricted

3, 1808,

SITEREOTT, the undersisnced have voluatarily wssociutod ticoooives
tecrether to form a corporation under %le Lluaa cof tins “tate 0 iang
and do heraby oertifr: -
- " =1~
That the nnme 2f the sald corporation ip the Forineufd-iurvu Valley
Connl “onpnny, iuited. * ‘
-t
o "ai the purnone [er vhich anid aernoration ln forand is e wone

o - . - L
peoment el cvernl

‘on off thn irrigation syntem, ue micn, %0 he SCle

l:.l-n—

otructed by the Dortneuf=lsrsh Valleoy «cmiws Irrigatﬁon Lompany,

) 1tne, wnder cold agreoment of June %, 19C8, wihen and as Lhe 3o ey te
' titned over to it for operntion by anid jortueul- ming Villey ewga
, Trrirntion Jempnny, “Anited, and Lor thoy purpeso and %o thp extout
' tharefor ronuirad:

{11)

Yo provide n-  cuonvenicent goticd of

tronuferriygs’y v
FOR
LTS

. shlp und acntrol nf tae dsca, recervolr, coanals, irr'lgui:i.ou'a.? ot

o,
41l rigrte, Tranchisen and nrivilegon portuining thereto :U:aN-ar:nooted

SN 22
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tierawttn, conastruotad or %n boe conutructed by e6id Yortneoul-"arsh
Irrieaticn
Yallay /- oupuay, Timited, jurtuant to sald epveencnt o1 Jupe 3,
1408, ¢ the same FhAnll ve conpicled uia Yurned ever Gy saia -ort-
neuf=larvh olley “Femem Srripation Compony, Liaited, to Lils cote
reration, repranentine snd comprising the purchiners of snarea wnd
weter rights in =ald irrigntion sraton: teo deta¥fiine tie rigntn cof said
purciugers of 922id shATas and waler rightn sg batween themseclves and
betwvean suid purehosers and lie uaid feréneut-larsh Villey xowe
1$ Tripetion Conpany, Linited; to operate nnd maintain said irrigntlion
ayston gud works aos 3ho same thall e completad &nd turped over to
it during tie pericd of consftruction 8ni subsequent thereto:; to levy
ené colieet tollg, choarges end unressments Lor the currying on nnd
maintrining of anid irrigation sy=lem #ad mazagement and operetlon
thereof,

(v} “hon ani 288 the smno npay ba cciplotad and Surned over 4o it
by the astd tor‘nauf-iluroh “elley S=me=s Ir-igstion Coupany, -dmited,
to acjuire the managomeont, owneriuip ane oontrol, wnd $o opersts und
waintain: (1) said irrigatiouw and reservelr eyutem;(#) those certuin
water rigats umad approprictiong made erd secured to said Portneﬁf-
Narnh Valloey SeTize Irrigatien Uonpaay, Limlted, undor ard by viviune
of “ormit nﬁmhnr a4317, of racors in the ofTico of the “tnta “nzinesr-
of the “hnte 0f Iieio, uarpropriating water from Vortneuf Piver in aaid
State; and (3} rightn of sy for doma, recervoir, oain and distributing
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I,PETET. CENARRUSA, Secretary of State of the State of Idaho, hereby certify that

—=

A R S AL SRS e

1 am the custodian of the corporation and limited partnership records of this State.

I FURTHER CERTIFY That the annexed is a full, true and complete transcript of

articles of fncorporation, of MARSH VALLEY HYDRO ELECTRIC €0., an
Idaho corporation, received and filed in this office on the 29th

day of March, 1983, including all amendments thereto, as appears

of record this office as of this date.
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~ CERTIFICATE OF INCORPORATION
OF

MARSH VALLEY HYDRO ELECTRIC Q.

——

[. PETE T. CENARRUSA. Secretary of State of the State of 1daho, hereby certify that !

duplicate originals of Articles of Incorporation [or the incorporation of

MBARSH VALLEY HYDRO RLECTRIC (0.

duly signed pursuant to the provisions of the Idaho Business Corporation Act. have been received

in this office and are found to conform to law.
ACCORDINGLY and by virtue of the authority vested in me by law, | issue this Certificate of

Incorporation and attach hereto a duplitate original of the Articies of Incorporatian.

Dated:  March 29, 1983 ' | (

Gy O

SECRETARY OF STATE
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ARTICLES OF INCORPORATION
OF
MARSH VALLEY HYDRO ELECTRIC CO.

The undersigned, acting as incorporators of a corpora-
tion under the Idaho Business Corporation Act, adopt the

following Articles of Incorporation for such corporation;

1. NAME: The name of the corporation is MARSH VALLEY
HYDRQ ELECTRIC CO.

2. DURATION: The period of its duration is perpetual.
3. PROFIT: This is a profit corporation.

4. PURPOSES: The purpose or purposes for which the
corporation is organized are:

A. To construct, own, operate and maintain a hydro
electric generation plant together with all facilities,
equipment, fixtures and appurtances thereto;

B. to acquire, hold, own and maintain all noncunsumptive
water rights for power generation, right of ways, easements,
licenses and such other things as may be necessary and
useful for the construction, ownership and operation of a
hydro electric generation plant; and

C. to transact any and all other lawful business for
which corpeorations may be incorporated under the Idaho
Business Corporation Act.

5. AUTHORIZED SHARES: The aggregate number of shares
which the corporation shall have authority to issue is FIVE
HUNDRED (500} shares without par value.
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6. ASSESSABLE SHARES: All shares of this corporation

are assessable for the purpose of paying expenses, conducting

business or paying debts, and the corporation shall have the
power to levy and collect assessments upon such shares in a
manner and form and to the extent provided by Idaho Law.

Each stock certificate issued by the corporation shall have

a provision for assessment noted conspicuously on the face
thereof. |

7. PRE-EMPTIVE RIGHTS: Shareholders shall have full
pre-emptive rights to acgquire unissued stock.

8. BUSINESS AFFAIRS: Provisions for the regulation of

the internal affairs of the corporation are such as may be

provided by the Corporation's By-Laws, including restric-
tions on transfer of shares.

9. REGISTERED AGENT AND OFFICE: The address of the
initial registered office of the corporation is:

McCammon, Idahe 83250

and the name of the initial agent registered at the address
is: '

Lyndon Green

10. BOARD OF DIRECTORS: The number of directors con-

sisting the initial Board of Directors of the corporation is

six (6), and the names and addresses of the persons who are
to serve as directors until the first annual meeting of the
shareholders or until their successors are elected and shall
qualify are:

Keith Bennett
Downey, Idaho 83234

Mike Egan
Arimo, Idaho 83214

CJAN 2 21993
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John DBowen
Downey, Idaho 83234

Lyndon Green
Star Route, Box 37 -
McCammon, Idaho 83250

Robert Henderson
Arimo, Idaho 83214

Harold C. Raymond
McCammon, Idaho 83250

11. INCORPORATORS. The name and address of each
incorporator is:

McCammon Ditch Company
McCammon, Idaho 83250

Portneuf Marsh Valley Canal Co., Ltd.
Downey, Idaho 83234

t
DATED this ;Zi day of March, 1983.

McCAMMON DITCH COMPANY

Oéced/»éam/

PRESIDENT ~ LYNDON GREEN

-

ATTESTED:

By _’_I‘C”;‘d—&/ @" ﬂ/’:(. P e 1 22 {

SECRETARY ~ HAROLD C. RAYMOND

PORTNEUF MARSH VALLEY CANAL CO., LTD.

y: % -/—-:7(’ '—'_jr A ,/:‘

PRESIDENT -~ KEITH BENNETT

ATTESTED:

il Nl S

Sg?RETARY - JOHN BOWEN

" \w?‘*»‘i’-‘aa,w
-3- AR i#%rn
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STATE OF IDAHO )

i SS
County of Bannock }
I, ?&uAA(L“ C. gUd(lP ; . & Notary Public,

do hereby certify that on this 3 3¥Cday orf March, 1983, per-
sonally appeared before me LYNDON GREEN and HAROLD C. RAYMOND,
who, being by me first duly sworn, declared that they are the
President and Secretary, respectively, of McCAMMON DITCH
COMPANY, that they signed the foregoing documents as officers
of the corporation and that the statements therein are true.

o Tandi) ¢, futac

NOTARY PUBLIC FOR ID

. (SERL) , Residing at: ft[d /Qu I, )
My Commission Explres. T3y - 0 [iTF
7 7
STATE OF IDAHO )
: Ss
County of Bannock }
I, [onadn !l €. GU!{fH’ , a Notary Public

do hereby certify that on this :1?'“day of March, 1983, per-
sonally appeared before me KEITH BENNETT and JOHN BOWEN,
who, being by me first duly sworn, declared that they are
the President and Secretary, respectively, of the PORTNEUF
MARSH VALLEY CANAL CO., LTD., that they signed the foregoing
document as officers of the corporation and that the state-
ments therein contained are true.

'/ Tawdhtl ¢ 7041/27(/?

NOTARY PUBLIC FOR_IDA

(SEAL) Residing at:__ [2eafolle. Tof,
My Commission Expires: NI/ X
7 7 7
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Articles of Incorperation
‘MARSH VALLEY HYDRO ELECTRIC CO..
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! .-Perpatual
STATE OF IDAHO
: Department of State
: - Boise, Idaho - '
' Appruved filed and admitted to tha
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. " Date March 29 ‘1983
Time ___#:36 am
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Pete T. Cenarrusa
. ‘: » SECHETARY OF STATE
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Kent W. Foster, Esq, ‘
bonald L. Harris, Esq. 5

HOLDEN, KIDWELL, HAHN & CRAPO FEB 151990
P. O, Box 50130

Idaho Falls, Idaho 83405

Telephone: (208) 523-0620 Department of Water Resouree

©Eg
E
E:

BEFORE THE DEPARTMENT OF WATER RESOURCES
FOR THE STATE OF IDAHO

IN THE MATTER OF AFPLICATIONS
FOR TRANSFER NOS. 29-7578
and 29-7772.

RESPONSE TO OBJECTION TO PETITICN
FOR ISSUANCE OF LICENSE AND
MOTION FOR SANCTIONS

A

COMES NOW Marsh Valley Hydro Electric Company by and
through counsel of record, Donald L. Harris, and responds to
the objection filed on behalf of Lava Irrigation Company,
Dempsey Irrigation Company, Topaz Irrigation Company, Fish
Creek Irrigating Company, Jim Andrus, Ken Andrus and Max Hall
filed by Kenneth R. Arment. Counsel for the parties which
attempted to intervene but whose intervention was filed late
and which are not technically parties before the Department of
Water Resources in this matter, allege several so-called
improprieties.

Mr. Arment apparently does not wish undersigned counsel
and his firm to appear on behalf of Marsh Valley Hydro Electric

Company even though counsel has appeared for the record on the

ﬁﬁfgﬁﬁﬁﬁiggiggg]
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appeal for Marsh Valley Hydro Electric Company {(Marsh Valley).
Regardless of whether Mr. Arment agrees with that decision,
undersigned counsel are counsel of record on the appeal and
before the Department.

It is Marsh Valley's position that there was no
impropriety in filing for record with the Department notice
that the FERC permit had been issued and ironically it is
through Marsh Valley's service upon Mr. Arment that his
clients' became aware of the issuance ¢of the license by FERC,
In his objection counsel alleges “Further, Attachment 'A' to
this objection and motion reveals there is [sic] outstanding
issues of the validity of the FERC license." All Attachment
"A" demonstrates is that FERC, for whatever reason, did not
consider their Motion to Intervene. It does not demonstrate
that there are any outstanding issues as to the validity of the
FERC license.

With regard to the alleged impropriety requiring
sanctions, Marsh Valley submits that a letter was written by
Kent W. Foster of the firm and Ted Sorenson regarding the
issues raised by Marsh Valley that were before the Department.
Such letters are not subject to any sanction by the Department
and do not rise to the level of an improper ex parte

communication.

2 - RESPONSE TO PETITION FOR ISSUANCE OF
SANCTIONS




With regard to one minor point, Marsh Valley apologizes to
the Department for referring to it as the "Court" though its
adjudicatory responsibilities are somewhat similar to a court,
counsel recognizes that this matter is before the Department.

DATED this 1 day of February, 1990.

| %MM%’L&

Lﬂ//ﬂ/ﬁaid L. Harris
HOLDEN, KIDWELL, HAHN & CRAPO

3 - RESPONSE TO PETITION FOR ISSUANCE OF LICENSE AND MOTI ﬁF@R
SANCTIONS Jilk
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CERTIFICATE OF SERVICE

I hereby certify that I am a duly licensed attorney in the
State of Idaho, resident of and with my office in Idaho Falls,
Idaho; that I served a copy of the following described pleading
or document on the attorneys listed below by hand delivering or
by mailing, with the correct postage thereon, a true and

correct copy thereof on this fgtgday of February, 1990,

Document Served: RESPONSE TO PETITION FOR ISSUANCE
OF LICENSE AND MOTION FOR SANCTIONS

Attorneys Served:

Kenneth R. Arment, Esq. (MAIL)
BRADY, SAETRUM & LERMA, CHARTERED

First Interstate Center

877 West Main Street, Suite 800

P. O, Box 1398

Boise, Idaho 83701-1398

Mr. Ted Sorenson (MAIL)

550 Linden Drive
Idaho Falls, Idaho 83401

\f/u a0 E&j

, ald L. Harris
' OLDEN, KIDWELL, HAHN & CRAPO

#6066.00
6522h/srr
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MICHAEL G. BRADY
RODNEY R. SAETRUM
JOHN J. LERMA
KENNETH R. ARMENT
DAVID E. DAY
MICHAEL E. POWERS

R. Keith Higginson,

LAW QFFICE
BRADY, SAETRUM & LERMA
CHARTERED
PARKCENTER POINTE
1501 TYRELL LANE
P.O. BOX 1388
BoOISE, IDARO 83701-1398
(208) 345-8400
Facsimile (208) 345-8790

February 9, 1990

Director

Idaho Department of Water

Resources
1301 North Orchard
Boise, ID 83706
Re:

Dear Mr. Higginson:

OFFICES IN
TWIN FALLS, IDAHC
101 SHOSHONE STREET NORTH
83301
(208) 734-0801

FEB 121930

Department of Water Resources

Application Nos. 29-7578 and 29-7772

Please file the enclosed Objection to Petition For Issuance
of License and Motion for Sanctions in the above-referenced

matter.

Thank you.

KRA:ts

cc/enc: Randy Budge
Kent Foster
Ted Sorenson

Very truly yours,

BRADY,

SAETRUM & LERMA,

CHARTEREM

Kenneth R. Arment

[ “4E g_gr

JAi 2 9 1993
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BRADY, SAETRUM & LERMA,
CHARTERED

Kenneth R. Arment

First Interstate Center

877 West Main Street, Suite 800

P, 0. Box 1398

Boise, [daho 83701-1398

TELEPHONE (208) 345-8400
Attormneys for Petitioners
BEFORE THE
DEPARTMENT OF WATER RESOURCES
STATE OF IDAHO

LAVA IRRIGATION COMPANY;

DEMPSEY TRRIGATION COMPANY:;

TOPAZ IRRIGATION COMPANY; FISH

CREEK IRRIGATING COMPANY; JIM

ANDRUS; KEN ANDRUS; and MAX
HALL,

Application Nos. 29-7578
29-7772

.

Petitioners,
OBJECTION TO PETITION

FOR ISSUANCE OF LICENSE
AND MOTION FOR SANCTIONS

vs.

MARSH VALLEY HYDRO ELECTRIC
COMPANY; PORTNEUF-MARSH VALLEY
CANAL CO., LTD.; and McCAMMON
DITCH COMPANY,

Respondents.

N i M e Mt e Ve M St M S St

COMES NOW, Lava Irrigation Company; Dempsey Irrigation
Company; Topaz Irrigation Company; Fish Creek Irrigating Company:
Jim Andrus, Ken Andrus; and Max Hall ("Portneuf River
Irrigators") and object to Marsh Valley's "Petition for Issuance
of License." "Marsh Valley moves [sic] the Court" [sic] for an
Order that licenses in the above-referenced matter be issued

OBJECTION TO PETITION FOR ISSUANCE OF LICENSE
AND MOTION FOR SANCTIONS - 1




because the Federal Energy Regulatory Commission ("FERC") has
issued a license for the project which was attached to the
Petition.

Marsh Valley sites no rule, law, or case authority for its
"pPetition for Issuance of License." This "Petition" is ill-
founded and unwarranted. Further, Attachment "A" to this
objection and motion reveals there is outstanding issues of the
validity of the FERC license. The Department has its own
independent requirements and obligations under Idaho law and may
not ignore its duties because of a related FERC Order.

Portneuf River Irrigators also object to the representation
of Donald L. Harris of Holden, Kidwell, Hahn & Crapo that he is
counsel of record for Marsh Valley Hydro Electric Company. Randy
Budge is attorney of record for Applicant in these proceedings.

Portneuf River Irrigators also move that the Department
order appropriate sanctions against Ted Sorenson and his
attorneys and agents who have continued to send ex parte
documentation and unsubstantiated and false representations to
the Department without notice to the Portneuf River Irrigators as
required by the Department's rules and Idaho law. Attachment "B"
consists of two such examples, the latter of which is patently
untrue as exhibited by the record on file with the aAda County
District Court. This same record reveals that the Applicant has
again decided not to address the comments which were timely
filed. The Portneuf River Irrigators alsoc request the

OBJECTION TO PETITION FOR ISSUANCE OF LICENSE
AND MOTION FOR SANCTIONS - 2




to provide them with notice of all documentation sent on behalf

of Applicant which does not comply with the Department's notice

requirements.
DATED this 9th day of February, 1990.

BRADY, SAETRUM & LERMA,
CHARTERED

e A

Kenneth R. Arment
Attorneys for Petitioners

CERTIFICATE OF MAILING

I HEREBY CERTIFY that on this 9th day of February, 1990, I
caused a true and correct copy of the foregoing instrument to be
deposited in the United States mail, postage prepaid to:

Randy Budge

Attorney at Law

P. ©0. box 1391

Pocatello, ID 83204-1391

Petitioners include the following on their certificate of
mailing only because the Director has indicated that they are to
be served all pleadings, and "technical data" in this matter.
Petitioners protest the inclusion of these individuals as they

are not parties, interveners, or designated agents with regard to
the Petitions.

Kent Foster

Holden, Kidwell, Hahn & Crapo
Idaho First National Bank Bldg.
P. 0. Box 51030

Idaho Falls, ID 83405

Ted Sorenson, P.E.
550 Linden Drive
Idaho Falls, ID 83401

.

Kenneth R. Arment ~
i
OBJECTION TO PETITION FOR ISSUANCE OF LICENSE g%ﬁw¢1,;a£
AND MOTION FOR SANCTIONS - 3 o ‘égﬁ’g
KRA: ts/mem U
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LAW OFFICE

BRADY, SAETRUM & LERMA

MICHAEL G. BRADY CHARTERED

‘Tgﬁ:ﬁ?LFEl'R?:THUM FIRST INTERSTATE CENTER

KENNETH R. ARMENT B77 WEST MAIN STREET SUITE 800 OFFICES IN

DAVIO E£. DAY** TWIN FALLS, IDAHO
MICHAEL E. POWERS P.O- BOX 1388 303 SHOSHONE STREET NORTH
KENT V. REYNOLDS Bo1sE. IDAHO 83701-1398 83301

208) 734-0801
“Also licensed in Utan (208) 345-8400 (208)

" "Alsg licgnsed in Oregon Facsimile (208) 345-8740

February 9, 1990

Mohammed Akbar

Hydrcpower Licensing

Federal Energy Regulatory Commission
825 N. Captial Street, N.E.
Washington, D.C. 20426

Re: Marsh Valley Hydroelectric Company
Project No. 10468-000

Dear Mr. Akbar:

The purpose of this letter is to confirm our telephone
conference on February 5, 1990, wherein I notified you that FERC
had apparently misplaced our Motion to Intervene with the
appropriate number of copies in the above-referenced matter. We
did not receive notice of the issuance of the license for the
above~-referenced project until February 1, 1990, through a
pleading filed by the applicant in a state administrative
proceeding. The review of the license itself reveals that FERC
did not consider the issues raised in our Motion to Intervene.

Enclosed are copies of billing and order receipts from an:
overnight air express carrier which indicates the documents were
delivered to FERC on or before the published intervention
deadline of August 231, 1988. (A copy ©of published notice for the
project are also enclosed.) Airborne Express is currently in the
process of retrieving stored computer data which will reveal
which FERC employee signed for a receipt of our Motion to
Intervene. Attorneys for the applicant have also indicated that
they received a copy of our Motion to Intervene in 1988.

Please let us know whether FERC will reopen this matter on

its own volition or whether it will be necessary to file an
Appeal with FERC.
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Mohammed Akbar
February 9, 1990
Page 2

Thank you for your attention to this matter. We look
forward to hearing from you.

Very truly yours,

BRADY, SAETRUM & LERMA,
CHARTERED

Kenneth R. Arment

KRA:ts

cc/enc: Don Harris
Phil Rassier
Vera Avery
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THANK YOU FOR SHIPPING WITH AIRBORNE EXPRESS.

PLEASE RETAIN THIS PORTION
OF THE INVOIGE FOR YOUR RECORDS.



o - PUBLIC NOTICE .

™ ‘_ UNITED 3TATES OF AMERICA
o, T FERDERAL ENERGY .
v.i. _REGULATORY COMMISSION -
Notice of Application '
. Filed with the Commission

o wemee - (July 20, 1988} . -
Take notice that the fallowlng hydroelec
tric application has been filed with tha
Federal Energy Reguylatory Commission
and 18 avallable for public Inspection::
a. .Type of Application; Major License
b. Profect No.: 10448000 ¢, Date filed: .
*September 4, 1987 d. Applicant: Marsh:

Valley Hydroelectric Company, an ldaho:

Corporation e. - Name of Project: Marsh |

Valley f, Location: On the Portneuf Riv- -

er In Bannock County, idahc near the
town of McCammon, T9S., R.37E., Sec-
tion 20, Boise Meridian g. Filed Pur-
suant to: Federal Power Act 16 U.S.C,
Sections 791 (a) - B25(r) h. Applicant
Contact: Ted S. Sorenson, P.E., 550 LIn-
den Drive, ldaho Falls, 10 83401, (208)
522-8049, Randall C. Budge, Atorney at
Law, Center Plaza, Corner First & Cen-
ter, Pocatello, 1D 83204 | - FERC Con-
tact: Ms. Deborah Frazier-Stutely
i.- Comment Date: Auguyst .31, .1988
k. Competing Application: ‘Project No,-
10242-000. Date Filed: January 12, 1987
I, Description of Project: The proposed
run-of-river project would consist of; (1)
an existing 10-foat-high diversion dam a1
elevation 4,921 feef, diverting water from

. the Formneuf River into; (2) the existing

"11,670-foot-long Portheuf-Marsh Valley ir-
rigation Canal; (3)'a 7-foot-high concrete
diversion structure Jocated on the exist:

ing Portneuf-Marsh Valley Canal at eie- -

vation 4,911 feefl; (4) an intake structure;
{5) a 500-foot-long, &0 or 72-inch-dlameter
penstock; (4) a powerhouse containing a
single turbine-generator unit with a rated
capacity of 1,700 kW operatirrg under an
average head of 96 feefl: {7) a 50-foot-long
tailrace discharging into the Portneuf
River; (8] a 0.5-mile-long, 12.4-kV trans-
mission line, tying Into an existing Utah
Power and Light Company's line; and (%)
appurienant facilities. m. Purpose of
Project: Project power will be sold to
Utah Power & Light Company n. - This

" notice also consists of the following stan-

dard paragraphs: A3, AY, B, C, and Dt.
A3. Development Apptication - Any quai-
ified applicant desiring to file a compet-
ing apptication must submit to the Com-

™ission, on or befors the specified com- -

ment date for the particuiar appiication,
the competing development application or
a notice of intent ta file such an applica-
tion. Submitting a timely notice of intent

allows an interested person to file the .

competing devetopment application no
later than 120 days after the specified
comment date for the particular applica-
tion. Applications for a prellminary per-
rrlit will not be accepted in rasponse to
this notice. A9. Natice of Intent - A
notice of intent must specify the exact
name, business address, and telephone
number of the prospective appilcant, and
must include an vnequivocat statement of
intent to submit, If such an appiication
‘may be filed, either a preliminary permit
application or a development appiication

applicant(s) named in this public notice.
B, Comments, Protests, or Mations to
Intervene Anyone may submit com-
ments, a protest, or a motion o intervene
In accordance with the reguirements of
the Rules of Practice and Procedure, 18
C‘.F.R. section 385.210, .211, .214. In deter-
mining the appropriate actlon to take, the
Commission will consider all protests or
other comments flled, but oniy those who -

-.ispecify which type of application). A -
- hatice -of “intert Must be served on the |

! TR, D

“does not - respond

~.3/Lols D.°Cashei]

fité B motlon to Intervene In-accordance
“with ~the=Cormmisston's~Rules -‘may- be-

come a party ‘to the proceeding, . Any
comments, protests, or motlons to inter-
vene must be received on or:before the

specified comment date for the particular - :

" application.. €, Fillng and Service of

Responsive Documents - Any fliings must
bear in all capital letters the title "COM-
MENTS," ‘RECOMMENDATIONS FOR
TERMS AND CONDITIONS,” ‘NOTICE
OF INTENT TO FILE COMPETING
APPLICATION,” "COMPETING. APPLI-

_CATIONS, ‘PROTEST. Or /MOTION TO
- SINTERVENE,. .as ‘applicable; 7and ~ the 7
"project number of the particulariapplica- -
ton to which the filing 'is In response. Any ~

of these documents must be filed by
providing the original and the number of
copies required by the Cormmission’s reg-
ulations to: the técrefarys Federal Efier-
gy ¥ Regilatory ECommission, s 825 5 North

*Capifdl #5treet TN .E.yWashington, ¥ D,C3Y!

“20426.'An additional copy must be sent to: -

the Director,:DIvision of ‘Project . Revidw, |

Office fof Hydropower Llcensing, Federal
-Energy Regulatory Commission, Room
R04-RB.xat the above address. A copy of
any notice of intent, competing appiica-
tion. or motian to intervene must also be
served upon each representative of the
applicant specified in the particular ap-
_plication. D1, Agency Comments - Agen-

cies_established pursuant to_tederal law -
that have tHe authority fo prepare a

comprehencsive plan for. improving, de-
veloping, and conserving a waterway
affected by the project, tederal and state
agencies exercising administration cver
fish and wildlife, flood control, naviga-
tion, irrigation, recreation, cultural and
other relevant resources of the state of
which the project [5 located, affected
indian tribes, and states are requested {0
provide coments and recommendations
for terms and conditions pursuant to the
Fedaral Power Act {(ACt), as amended by
the Electric Consymers Protection Act of
1984, the Fish angd Wwildiife Coordination
Act, the Endangered Species’ Act. the
Natlonal Mistoric Preservation Act, the
Historical and Archeological Preserva-
tion Act,. the National Environmentai
Policy Act, Public Law No, 88-29, and
other appiicable statutes, Recommended
terms and conditions must. be based on
supperting technical data tiled with the
Commission, along with the recommenda-
bt e AT Wil -in
Section 313 (b} of the Federal Power Act,
16 U.5.C. 8251(b}, that the Commission
‘findings as 1o facts must be supported by
substantial evidence, -
All other federal, state, and local agen-
cies that receive this notice through
direct mailing frem the Commission ara
requested to provide comments pursvant
to the statytes listed above. No other
. formal requests will be made. Responses
shouid be confined to substantive issues
- relevant to the jssvance. of a license. A
, copy of the application may be obtained
~ directly from the applicant. If an agency
' nd fo -ihe Commission
_within the time set for filing, the Commis-
sion will presume that the agency has
- none. One copy of an agency’s response
must also be sent 1o the applicani’s
-representatiyves. .. Sl

Acting Secretary
August 1, 188 -
Mo oM

g oL -
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MARIE T, FEELEY

ROBEAT M. FOLLETT

TELEFAX (208) 523-9518

Dena Y,
rtrent of Water a?e::ourcas

Idaho Department of

Water Resources ™
ATTENTION: Gary Spackman, Manager
: Water Rights Permit
1301 North Crchard
Statehouse Mail
Boise, Idaho 83720

RE: Application for Permits Nos. 29-7578 and 29-7772

Dear Gary:

We are in receipt of the copy of the letter dated
August 10, 1989 in the above entitled matter sent to you by
Randall C. Budge. On behalf of Marsh Valley Development
Company which is vitally interested in the outcome of this
matter, we wish to join in Mr. Budge's request that the
Petition for Rehearing be immediately denied. To our
knowledge, there is no new or additional evidence not already
presented by the petitioners for intervention and it appears to
us that the Petition for Rehearing has no purpose other than
further delay. Since the petitioner has adequate appeal
rights, we believe that the Petition for Rehearing ought to be
immediately denied so that if an appeal is necessary, it can be

prosecuted with dispatch. Thank you for your kind attention to
this matter,.

Yours very truly,

1
Kent W. Foster
#6066.00/srr
cc: Mr. Ted Sorenson SRR T fid
Randall C. Budge id r‘gf ¥
AR
SHp 22
”'?é 3
+75
PROTEST TO PETITION FOR REHEARING 3 6 G

ATTACHMENT "B"




SORENSON ENGINEERING

CONSULTING ENGINEER
550 LINDEN DRIVE

IDAHQ FALLS, IDAHQ 83401 j?
208.522-8069 »{_@ IE ',F{’ k
’1

FAX 208.522-8223
I‘I e H ﬁJr

NOV 30 1989

November 27, 1989

TDepartmer* ~ Water Resourtes

Gary Spackman

Manager

Water Rights Permit Section

Tdaho Department of Water Resources
1301 North Orchard 3trect
Statehouse Mail

Boise, ID 83720

RE: MARSH VALLFY HYDROELECTRIC APPLICATION FOR PERMITS #29-7578
AND #29-T7772

Dear Mr. Spackman:

Pursuant to your order issued on October 13, 1989, comments were
to be received by HNovember 15, 1989. As no comments have been
received, I see no reason why the water rights cannot bs issued.
The delay in the issuance of the water right is ncw adverasely
affecting the project.

Your prompt attention to this matter is sincerely appreciated.

Very truly yours,

D

' Ted 3. Sorenson, P.E.
‘Project Engineer

T3S :mbk

e,

JAN 2 o P
\9}
LETTER RE: APPROVAL OF
APPLICATIONS

392




BEFORE THE

DEPARTMENT OF WATER RESQURCES

STATE OF IDAHO

IN THE MATTER OF APPLICATIONS )
FOR PERMIT NOS. 29-7578 and )
29-7772 IN THE NAME OF MARSH )
VALLEY HYDRO ELECTRIC COMPANY )

)

COMES NOW Marsh Valley Hydro
through counsel of record, Donald
court that licenses be issued for

29-7772. This motion is made for

Energy Regulatory Commission has issued a License No.

PETITION FOR ISSUANCE
OF LICENSE

Electric Company by and
L. Harris, and moves the
Permits No. 29-7578 and

the reason that the Federal

10468-000

for the construction of a hydroelectric project on the Portneuf

River. A copy of that license is

appended hereto.

DATED this 222 _ day of January, 1990.

.

T

A
\_._Donay)d L. Hafris\

NS

HOLDEN, KIDWELL, HAHN & CRAPO




P-10468-000

UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

Notice of Application Filed with the Commission
(July 20, 198B)

Take notice that the following hydroelectric application
has been filed with the Federal Energy Regulatory Commission
and is available for public inspection:

Degartment of Wete: fernioee

DC-A-34

a. Type of Application: Major License
b. Project No.: 10468-000

LT
Ve

S
c. Date filed: September 4, 1987 {b";

d. Applicant: Marsh Valley Hydroelectric Company, an Idahe
Corporation

e¢. Name of Project: Marsh Valley

f. Location: On the Portneuf River in Bannock County, Idaho
near the town of McCammon.
T.95., R.37E., Section 20, Boise Meridan

g. Filed Pursuant to: Federal Power Act 16 U.S5.C. §§791 (a) -
. B25(r)

h. Applicant Contact: Ted S. Sorenson, P.E. Randall ¢. Budge
550 Linden Drive Attorney at Law

Idaho Falls, ID tCenter Flaza
83401 Corner First &
{208) 522-8069 Centex
Pocatello, ID
83204

i. FERC Contact: Ms. Deborah Frazier-Stutely
j. Comment Date: AUG 31 1888

k. Competing Application: Project No. 10242-000
Date Filed: January 12, 1987

1. Description of Project: The proposed run-cf-river project
would consist of: (1) an existing lo0-foot-high diversion dam at
elevation 4,921 feet, diverting water from the Portneuf River
into:; (2) the existing 11,670-fcot-long Portneuf-Marsh Valley
Irrigation Canal; (3} a 7-foot~high concrete diversion structure
located on the existing Portneuf-Marsh Valley Canal at elevation
4,911 feet; {4) an intake structure; (5) a 500-foot-long, 60 or
72-inch-diameter penstock: (6) a powerhouse containing a single
turbine-generator unit with a rated capacity of 1,700 kW
operating under an average head of 96 feet; (7) a S50-foot-long
tailrace discharging into the Portneuf River; (8) a C.5-mile-
long, 12.4-kV transmission line, tying intc an existing Utah
Power and Light Company's line; and (9) appurtenant facilities.

m. Purpose of Project: Project power will be gcld t¢ Utah Power
& Light Company

n. This notice alsc consists of the following standard
paragraphs: A3, A9, B, €, and D1.
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UNITED STATES OF AMERICA

PEDERAL ENERGY REGULATORY COMMISSION | + |

"¥ii0242-000. 11,

Notice of Applicstion Filed with the Commission

{March 9, 1987)

Take notice that the following hydroslectric application

hae been filed with the Pederal Enerqgy Regulatory Commission

and is available for public inspection:

DC-A-1

ﬁflriyﬁe of Application: Preliminary Permit

P T4 : A
b. Pr&ject No: 10242-000 /’CJ ¢ ?
g,
c. Date Filed: January 12, 1987
d. Applicant: Marsh ﬁalley Hydroelectric C
e. KName of Project. Marsh Valley Diversion
f. Location: On Portneuf River in Bannock County, Idaho near the
town of Lava Hot Springs, T.9S.., R.37E., sec 21 and
sec. 22, W 1/2 ‘
g. Filed Pursuant to' Federal Power Act 16 U.S.C. § 791(a)-825(r)
h. Contact Person: Mr. Jordan Walker, or Mr. Mike Graham,

3.

P.0. Box N. Manti- Utah 84642
(BC1) 835-0202

Comment Date Wy &Y

Description of Project- The proposed project would consist of:
(1) the existing 2l1-foot-high Portneuf-Marsh Valley Canal dam
at elevation 4,908 faet: (2) the existing 10-foot-wide, S5-foot-
deep Portneuf-Marsh Valley canal to be gated; (3) a €0-inch-
diameter., 500-foot~long huried penstock: (4) a powerhouse
containing two generating units with a total installed capacity
of 1,000 kW, producing approximately 4,000,000 kWh of enerqgy
annually: and (5) an existing 3,000-foot-long, 2.5-kV Utah Power
and Light Company's transmission line. No access road will be
needed to conduct the studies. The Applicant estimates that the

cost of the studies to be conducted under the preliminary permit
would be $5,000.

The proposed project would he located on lands owned by the
Marsh Valley Irrigation District and private parties.

Purpose of Project: Project power would be sold to Utah Power
and Light Company

This notice also consists of the follow;nq standard paragraphs:
A5, A7, A9, AlQ, B. C and D2.
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UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

Project No. 10463-000
Idaho

Marsh Valley Hydroelectric cCompany

ORDER ISSUING LICENSE
(Major Project)

{ Issved Deocarber 1, 1989 )

Marsh Valley Hydroelectric Company filed a license
application under Part I of the Federal Power Act {Act) to
construct, ocperate, and maintain the Marsh Valley Project,
located on the Portneuf River, in Bannock County, Idaho. The
project would affect the interests of interstate commerce. To an
existing dam and canal, the applicant would add a new diversion
structure on the canal, a penstock, and a powerhouse containing a
single generating unit with a rated capacity of 1,700 kilowatts
{kHW) .

Notice of the application has been published. The Idaho
Department of Fish and Game filed a motion to intervene, raising
concerns about adverse impacts to riparian and wildlife habitat.
We (the staff) discuss these concerns in the attached
environmental assessment (EA). No protests were filed and no
agency objected to issuance of this license. The conments fFiled
by interested agencies have been fully considered in determining
whether to issue this license.

Comprehensive Development

Section 4(e) of the Act states that in deciding whether to
issue a license, the Commission, in addition to considering the
pover and development purposes of the project, shall give equal
consideration to the following: the purposes of energy
conservation; the protection of, mitigation of, damage to, and
enhancement of, fish and wildlife: the protection of recreational
opportunities; and the preservation of other aspects of
environmental quality. These purposes are considered in the
comprehensive development section of the EA.

Th:: proposed project would generate 7.6 gigawatthours of
electrical energy per year. The project also provides for the
long-term energy conservation and the displacement of Fossil-
fueled electric power plant generation for the betterment of air
quality and the conservation of fossil fuels.

In the EA, we evaluate the effect of project construction
and operation on the environmental rescurces of the project area

pC-a-1

&
=" DEC 131989 a2
£ ™2
e o2
. i Water Rosourtes =
Department of Wat 2 & =

and discuss mitigative and enhancement measures that shBld. be
implemented. Mitigative measures recommended: run of river
operation, erosion control measures, raptor protection, and
visual quality protection. Enhancement recommended: a year-
round minimum flow of 10 cfs in the bypass reach, where currently
the river is dewatered for 4 to 5 months annually.

Section 10(a)(2) of the Act requires the Commission to
consider the extent to which a project is consistent with federal
or state comprehensive plans for improving, developing, or
conserving a waterway or waterways affected by the project.

Under section 10{a)(2), federal and state agencies filed 24
comprehensive plans that address various resources in Idaho. Of
these, we identified and reviewed seven plans relevant to this
project.l/ No conflicts were found.

Based on our review of agency and public comments filed in
this proceeding and on our independent analysis, the Marsh Valley
Hydroelectric Project is best adapted to a comprehensive plan for
the Portneuf River.

Recommendations of Federal and State Fish and Wildlife Agencies

Section 10(j) of the Act requires the Commission to include
license conditions, based on recommendations of federal and state
fish and wildlife agencies, for the protection, mitigation, and
enhancement of fish and wildlife. 1In the EA, we address the
concerns of the fish and wildlife agencies raised during the
public neotice period and provide recommendations consistent with
those of the agencies.

Summary of Findings

Background information, analysis of impacts, support for
related license articles, and the basis for a finding of no
significant impact on the environment are contained in the EA.
Issuance of this license is not a major federal action
significantly affecting the quality of the human environment.

1/ TIdaho state water plan, 1986, Idahec Water Resources
Board; Idaho fisheries management plan, 1986, Idaho Department of
Fish and Game; Idaho water guality standards and wastewater
treatment requirements, 1985, Idaho Department of Health and
Welfare; Idaho outdoor recreation plan, 1983, Idahe Departmaent of
Parks and Recreaticn: Columbia River Basin fish and wildlife
program, 1986, Northwest Power Plannhing Council; Protected areas
amendments and response to comments, 1988, Northwest Power
Planning Council; Northwest conservation and electric power plan,
1986, Northwest Power Planning Council.
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NOV 30 1989

November 27, 1980

TDepartmort ~f Water Resouroes

Gary Spackman

Manager

Water Rights Permit Section

Idaho Department of Water Resources
1301 North Orchard Jtrect
Statehouse Mail

Boise, 1D 33720

RE: MARSH VALLEY HYDROELECTRIC APPLICATION FOR PERMITS #29-7578
AND #29-7772

Dear Mr. Spackman:

Pursuant to your order issued on October 13, 1989, nomments were
to be received by MNovember 15, 1989, As no comments have been
received, T see no reason why the water rights cannot be issued.
The delay in the issuance of the water right is now adversely
affecting the project,

Your prompt attention to this matfer is sincerely appreciated.

Very truly yours,

YL

Ted 3, Sorenson, P.E,
Project Engineer

T3S :mblk
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UNITED STATES OF AMERICA

REGU COMMISSION
FEDERAL ENERGY LATORY o vent ot Water Reseorces

Marsh Valley Project No. 10468-000
Idaho

NOTICE OF AVAILABILITY OF ENVIRONMENTAL ASSESSMENT

(November 14, 1989)

In accordance with the National Environmental Policy act of
1969 and the Federal Energy Regulatory Commission's
(Commission's) regulations, 18 CFR, Part 380 (Order No. 486, 52
F.R. 47897), the Office of Hydropower Licensing reviewed the
application for a minor license for the proposed Marsh Valley
Hydroelectric Project, which would be located on the Portneuf
River in Bannock County, near McCammon, Idaho, and prepared an
Environmental Assessment (EA) for the proposed project. In the
EA, the Commission's staff analyzed the potential environmental
impacts of the proposed project and concluded that approval of
the proposed project, with appropriate mitigative measures, would
not constitute a major federal action significantly affecting the
quality of the human environment.

Copies of the EA are available for review in the Public
Reference Branch, Room 1000, of the Commission's offices at 825
North Capitol Street, N.E., Washington, D.C. 2042s.

Lois D. Cashell
Secretary
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October 18, 1989

<address>
Dear <sal>:

Enclosed is an Order Denying Petition for Rehearing and
Amending Order Denying Petitions.

The enclosed order is a final order of the Director of the
Department of Water Rescurces. If you wish to contest the order,
you must appeal the decision to District Court of the state of
Idaho within thirty (30} days of the date of service of this
order,

Respectfully,

GARY SPACKMAN, Manager
Water Right Permit Section
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State of Ia..a0
DEPARTMENT OF WATER RESOURCES (208) 327-7900

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720 -FEENE

CECIL D. ANDRUS
GOVERNOR
R. KEITH HIGGINSON
March 16, 1989 DIRECTOR

Randy Budge

Attorney at Law

P.O. Box 1391

Pocatello, Idaho 83204-0391

Ken Arment

Attorney at Law

P.0O. Box 1398

Boise, Idaho 83701-1398

RE: Applications for permit to appropriate water nos. 29-7578
and 29-7772 in the name of Marsh Valley Hydro Electric
Company.

Gentlemen:

On August 31, 1988, Ken Arment filed a "Petition to
Intervene; File Protest; Cancel Applications; and for Inquiry"
with respect to the applications nos. 29-7578 and 29-7772 on
behalf of the Lava Irrigation Company, Dempsey Irrigation
Company, Topaz Irrigation Company, Fish Creek Irrigating Company,
Jim Andrus, Ken Andrus and Max Hall.

The Department delayed action on the petition because of
negotiations to resolve the dispute. To date, however, the
matter has not been resolved. -

This letter is notice that the Department will act on the
petition if the dispute is not resolved by written agreement or
written withdrawal of the petition by April 10, 1989.

Sincerely,

Gty pncone

Gary Spackman, Manager
Water Right Permits Section

cc: Ted Sorenson
Kent Foster
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March 7, 198%%

Gary Spackman, Manager

Water Right Permits Section
State of Idaho

Department of Water Resources
1301 North Orchard Street
Statehouse Mail

Boise, Idaho 83720

Dopartment of Water Resources

Re: Marsh Valley Hydro Electric Company: Application
Numbers 29-7578 and 29-7772

Dear Gary:

In response to your February 24 inquiry, please be advised
that on February 15, 1989, we forwarded to Ken Arment a proposed
Stipulation to settle this matter which would included the
withdrawal of their Motions to Intervene in both the IDWR and
FERC cases. It is my understanding that Ken has sent the
Stipulation to his clients for their review and approval.

We have just responded to some concerns raised by Ken but
feel that they are minor and that we will. have no difficulty in
resolving them. I am following up with Ken and am hopeful that
we can have the Stipulation finalized in a form acceptable to all
parties for their signature in the near future.

Verly truly) yopuxs,

RANDAL . BUDGE
RCB:gr

cC: Ken Arment
Kent Foster
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" "R-DEPARTMENT MEMO =1

rroM  Sharla DATE 2/27/89

To File 29-7772

suRJECT Misc. Correspondence

See file 29-7578 for additional correspondence which may have been submitted.

SIGNATURE



State of ywaho
DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720 - (208) 334-7900

CECIL D. ANDRUS
GOVERNOR

R. KEITH HIGGINSON
DIRECTOR

February 24, 1989

Randy Budge, Attorney at Law
P.0O. Box 1391
Pocatello, Idaho 83204-0391

RE: Marsh Valley Hydroelectric Company: Application numbers
29-7578 and 29-7772

Dear Randy:

This letter is an inquiry about resclution of Ken Arment's
motion to intervene. It was my understanding, after speaking to
both of you in a telephonic conference call, that an agreement
had been reached for settlement of the motion. I am awaiting
some final response. Can you provide an update?

Sincerely,

bty Spsclima’

Gary Spackman, Manager
Water Right Permits Section

cc: Ken Arment
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UNITED STATES QF AMERICA g
FEDERAL ENERGY REGULATORY COMMISSION

Marsh Valley Hydroelctric Company ) Project No. 10468-000

NOTICE GRANTING LATE INTERVENTION
(January 19, 1989)

The Idaho Department of Fish and Game (IDFG) filed a late
motion to intervene in the above-captioned proceeding.

IDFG has shown good cause to be permitted to intervene late
and no opposition to its motion has been filed. See 18 C.F.R. §
385.214(4) (1987). :

Accordingly, pursuant to Section 375.302(e) of the
Commission's regulations, 18 C.F.R. § 375.302(e) (1987), IDFG is
permitted to intervene in this proceeding, subject to the
Commission's rules and regulations under the Federal Power Act,
16 U.5.C. § 791(a). Participation of this intervener shall be
limited to matters set forth in its motion to intervene. The
admission of the intervener shall not be construed as recognition
by the Commission that the intervener might be aggrieved by an
order entered in this proceeding.

Linwood A. Watson, Jr.
Acting Secretary

JAN 30 1989

Depattinent of Water Resources
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CERTIFICATE OF SERVICE

I hereby certify that I am a duly licensed attorney in the
State of Idaho, resident of and with my office in Idaho Falls,
Idaho; that I served a copy of the following described pleading
or document on the attorneys listed below by hand delivering or
by mailing, with the correct postage thereon, a true and

correct copy thereof on this go'_day of January, 1990.

Document Served: PETITION FOR ISSUANCE OF LICENSE

Attorneys Served:

Kenneth Arment, Esq. {MAIL)
P.0O. Box 1398
Boise, Idaho 83701-1398

Randall C. Budge, Esq. (MAIL)
P.O. Box 1391
Pocatello, Idaho 83204-1391

Ted Sorenson, P.E,. (MAIL)
550 Linden Drive
Idaho Falls, Idaho 83401_W‘.m

e,

Dorald L. Harris®
-~HOLDEN, KIDWELL, HAHN & CRAPO

6149h/srr

2 - PETITION FOR ISSUANCE OF LICENSE
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UNITED BTATES OF AMERICA
PEDERAL ENERGY REGULATORY COMMISSION

Marsh Valley Hydroslectric Company Projact No. 10468-000

Idaho

ORDER IBBUING LICENSE
{Major Project)

{ Isswed Decavber 1, 1989 )

Marsh Valley Hydroelectric Company filed a license
application under Part I of the Federal Power Act (Act) to
construct, operate, and maintain the Marsh valley Project,
located on the Portneuf River, in Bannock County, Idaho. 'The
project would affect the interests of interstats commerce. To an
existing dam and canal, the applicant would add a nev diversion
structure on the canal, a penstock, and a powerhouse containing a
single generating unit with a rated capacity of 1,700 kilovatte
{kW}.

Notice of the application has been published. The Idaho
Department of Fish and Game filed a motion to intervene, raising
concerns about adverse impacts to riparian and wildlife habitat.
We (the staff) discuss these concerns in the attached
environmental assessment (EA). No protests were filed and no
agency cbjected to issuance of this license. The comments filed
by interested agencies have been fully considered in determining
whather to issue this licensa,

Comprehengive Development

Section 4(e) of the Act states that In deciding whether to
issue a license, the Commission, in addition to considering the
power and development purposes of the project, shall give equal
consideration to the following: the purposes of energy
conservation; the protection of, mitigation of, damage to, and
enhancement of, fish and wildlife; the protection of recreational
opportunities;: and the preservation of other aspects of
environmental quality. These purposes are considered in the
comprehensive development section of the EA.

The proposed project would generate 7.6 gigawatthours of
electrical energy per year. The project also provides for the
long-term energy conservation and the displacement of fossil-
fueled electric power plant generation for the betterment of air
guality and the conservation of fossil fuels,

In the EA, we evaluate the effect of project construction
and operation on the environmental resources of the project area
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o
i far

2

and discuss mitigative and enhancement measures that should be
implemented. Mitigative measureas recommended: run of river
operation, erosion contrecl measures, raptor protection, and
visual quality protection. Enhancement recommended: a year-
round minimum flow of 10 cfs in the bypass reach, where currently
the river iz dewatered for 4 to 5 months annually.

Section 10(a) (2) of the Act requires the Commission to
consider the extent to which a project is consistent with federal
or state comprehensive plans for improving, developing, or
conserv%ng a waterway or waterways affected by the project.

Under section 10(a)(2), federal and state agencies filed 24
comprehensive plans that address various resources in Idaho. oOf
these, we identified and reviewed seven plans relevant to this
project.l/ No conflicts were found.

Based on our review of agency and public comments filed in
this proceeding and on our independent analysis, the Marsh Valley
Hydroelectric Project is best adapted to a comprehensive plan for
the Portneuf River.

ecomme O al and and W encies

Section 10(j) of the Act requires the Commission to include
license conditions, based on recommendations of federal and state
fish and wildlife agencies, for the protection, mitigation, and
enhancement of fish and wildlife. In the EA, we address the
concerns of the fish and wildlife agencies raised during the
public notice peried and provide recommendations consistent with
those of the agencies.

Summary of Findinas

Background information, analysis of impacts, support for
related license articles, and the basis for a finding of ne
gignificant impact on the environment are contained in the EA.
Issuance of this license is not a major federal action
significantly affecting the quality of the human environment.

Idaho state water plan, 1986, Idaho Water Resources
Board; Idaho fisheries management plan, 1986, Idaho Department of
Fish and Game; 1daho water guality standards and wastewater
treatment requirements, 1985, Idaho Department of Health and
vwelfare; Idahe outdoor recreation plan, 1983, Idaho Department of
pParks and Recreation: Columbia River Basin fish and wildlife
pregram, 1986, Northwest Power Planning Council; Protected areas
amendments and response to comments, 1988, Northwest Power
Planning Council; Northwest conservation and electric power plan,
1986, Northwest Power Planning Council.



The design of this project is consistent with the
engineering standards governing dam safety. The project will be
safe if constructed, operated, and maintained in accordance with
the requirements of this license. We analyzed related issues in
the attached Safety and Design Assessment.

The Director of the Office of Hydropower Licensin conclud?s
that the project would not conflict with any planned og author-
ized development and would be best adapted to comprehensive
development of the waterway for beneficial public uses.

The Director orderm:

(M) This license is issued to Marsh Valley Hydroelsctric
Company (licensee) for a pericd of 50 years, effective the first
day of the month in which this order is issued, to construct,
cperate, and maintain the Marsh Valley Project. This license is
subject toc the terms and conditions of the Act, which is
incorporated by reference as part of this license, and to the

:egulatlons the Commission issues under the provisions of the
ct.

{B) The project consists of:

(1) All lands, to the extent of tha licensee's interests in
those lands, enclosed by the project boundary shown by exhibit G:

Exhibit G- EERC No, 10458- Showinag
1 6 Project Profile
2 7 Powerhouse Site Plan
Project Boundaries
3l 8 Project Location Map

{2) Project works consisting of: (a) a 10-foot-high
diversion dam at elevation 4,921 feet, diverting water from the
Portneuf River into; (2) the 11,670-foot-long Portneuf-Marsh
Valley Irrigation canal; (3) & 7-toot-high concrete diversion
structure located on the Portneuf-Marsh Valley Canal at elevation
4,911 feet: (4) an intake structure; (5) a 500-foot-long, 60 or
72-inch-diameter penstock; (6) a powerhouse containing a single
turbine-generator unit with a rated capacity of 1,700 kW
operating under an average head of 96 feet; (7) a 50-foot-long
tailrace discharging into the Portneuf River; (B) a 0.%-mila-
long, 12.4-KV transmission line, tying Into an existing Utah
Power and Light Company's line northeast of the powerhouse; and
(9} appurtenant facilities.

=
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The project works generally described above are more Ty,

specifically shown and described by those portions of exhibita;aﬁ&f

and P recommended for approval in the S&DA. o,

{3) All of the structures, fixtures, equipsent, or 7
tacilities used to operate or maintain the project and located
within the project boundary, all portable property that IIY:bQ
employed in connection with the project and located within or -
cutside the project boundary, and all riparian or other rights
that are necessary or appropriate in the operation or maintéhance
of the project.

(C} The exhibit G described above and those sections of
exhibits A and F recommended for approval in the S&DA are
approved and madae part of the license.

{D) This licensa is subject to the articles set forth in
Porm L-]1, (October 1975), entitled *"Terms and conditions of
License for unconstructed major projact affecting the interests
of interstate or foreign commerce,* except articlas 20 and the
following additional articles.

. The licensee ghall pay the United States the
followi annual charge, effective the first day of the month in
vhich this license is issued:

For the purpose of reimbursing the United States for the
cost of administration of Part I of the Act, a
reascnable amount, as determined in accordance with the
proviaions of the Cormission's requlations in effect
from time to time. The muthorized installed capacity
for that purpose is 2,270 horsepower.

. The licensee shall clear and keep clear to an
adequate width all lands along open conduits and shall dispose of
all temporary structures, unused timber, brush, refuse, or other
material unnecessary for the purposes of the project that result
from maintenance, oparation, or alteration of the project works.
All clsaring of lands and disposal of unnecessary material shall
be done with due diligence to the satisfaction of the authorized
representative of the commission and in accordance with
apprepriate federal, state, and local statutes and regulations.

Article 203. Pursuant to section 10(d) of the Act, after
the first 20 years of operation of the project under license, &
specified reasonable rate of return on the net investment in the
projact shall bs used for determining surplus earnings of the
project for estasblishment and maintenance of amortization
resarves. One-half of the project surplus eamings, if any,
accumulated after thae flrst 20 years of operation under the
iicense, in excess of the specified rate of return per annum onh
the net investment, shall be set aside in a project amortization
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resarve account at the end of each fiscal year. To the extent
that there is a deficlency of project earnings below the
specified rate of return per annum for any fiscal year after the
first 20 years of operation under the license, the amount of that
deficiency shall be deducted from the smount of any surplus
earnings subsequently accusulated, until absorbed. One-half of
the remaining surplus earnings, if any, cumulatively computed,
shall be met aside in the project amortization reserve account.
The amounts established in the project amortization reserve
accounht #hall be majntained until further order of the
Commission.

The annual specified reasonable rate of return shall be the
sum of the annual weighted costs of long-term debt, preferred
stock, and common equity, as defined beiow. The annual weighted
cost for each component of the reasonable rate of return is the
product of its capital ratio and cost rate. The annual capijtal
ratlec for each component of the rate of return shall be
calculated based on an average of 13 monthly balances of amounts,
properly includable in the licensee's long-term debt, and
proprietary capital accounts, as listed in the Commission's
Uniform System of accounts. The cost rates for long-term debt
and preferred stock shall be their respective weighted average
costs for the year, and the cost of common equity shall be the
interest rate on 10-year government bonds (reported as the
Treasury Department's 10-year constant maturity series), computed
on the monthly average for the year in guestion plus four
percentage points (400 basis points).

0]_. The licensee shall begin construction of the
project works within 2 years after the issuance date of the
license and shall complete construction of the project within 2
yeara after the issuance date of the license.

- At least 60 days before starting
construction, the licensee shall submit one copy to the
Commigsion’s Regicnal Director and two copies to the Director of
the Division of Inspections and Dam Safety of the final contract
drawings and specifications for pertinent features of the
project, such as water-retention structures, all necessary
transmission facllities, the powerhouse, and water conveyance
structures. The Dlrector of the Division of Inspections and Daw
Safety may require changes in the plans and specifications to
assure ? safe and adequate project.

. Within 90 daym after constructing the
project, the licensee shall file for Commis=ion approval revised
exhibits A, F, and ¢ to describe and show the project asz built.

- The licensee, within 1 year after complation
of project construction, shall revegetate all project related
disturbed lands with plant specles that visually blend with the

]

adjacent landscape and shall paint all exterior surfaces of the
powerhousa dark earthtones.

Article 402. The licensee, after consultation with the Seoil
Cconsarvation Service, tha Idaho Department of Health and Welfare,
the Idaho Department of Fish and Game, and the Bannock County
Office of Planning and Development Services, and at least 90 days
before starting any project related land-clearing, land-
disturbing, or spocil-producing activities, shall file for
Commission approval a plan to control erosion and prevent slope
instability and to minimize the guantity of sediment resulting
from project construction and operation.

The plan shall be based on actual-sjite geological, soil, and
groundwater conditions and shall include: {a) a description of
the actual-site conditions; (b) detailed descriptions, design
drawings, and specific topographic locations of all control
measures, and (c¢) documentation of agency consultation and agency
comments. Road cuts and fills shall be minimized. This plan
shall include provisions for cleaning of the sediment trap,
propar disposal of the removed sediment, and method of cleaning
of the sediment trap. For areas to be revegetated, the plan
shall also jdentify species mix, seeding rate, sulch, and soil
amendmants.

The Commission may regquire changes to the plan to ensure
adequate protection of tha environmental, scenic, and cultural
values of the project area. Wo proiect-related land-disturbing,
land-clearing, or spoil-producing activities shall begin until
the licensee is notified that the plan complies with the
requirements of this article.

Article 403. The licensea, before starting any land-
clearing, land-disturbing, or spoil-producing activities within
the project boundarjes, other than those specifically authorized
in this license, shall consult with the Idaho State Historic
Preservation Officer (SHPC), shall conduct a cultural resources
survey of these areas, and shall file for Commission approval a
resource management plan to avoid or mitigate impacts to any
significant archeological or historic sites ldentified during the
survey. The survey and plan shall be based on the
recommendations of the SHPO and shall bas conducted and prepared
by a gqualified cultural resources specialist.

If the licensee discovers any previously unidentified
archeological or historic sites durgng the courses of constructing
or developing project works or other facilitles at the project,
the licensee shall stop all land-clearing and land-disturbing
activities in the vicinity of the sites, and shall also consult
with the SHPO, and shall file for Comeission approval a cultural
resocurces management plan to avoid or aitigate impacts to
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significant resources, prepared by a qualified cultural resources
management specialist.

The survey and plan shall be documented in a report
containing the following: (1) a deacription of each discovared
site, indicating whether it is listed or eligible to be 1listed on
the Hatiopnal Reglster of Historic Plages: {2) a description of
the potential effect on each discovered site; (3) proposed
measures for avelding or mitigating the effectm; (4)
documentation of the nature and extent of consultation; and (5) a
schedule for mitigating effecta and conducting additional
studies. The Commission may require changes to the plan or the
report.

The licensee shall not begin land-clearing, land-disturbing,
or spoil-producing activities, other than those specifically
authorized in this license, or resume such activitiea in the
vicinity of a site discovered during construction, until informed
¥y1:2§1§:HM1881°n that the requirements of this article have been

a .

Artjcle 404. The licensee ghall design all aerial project
tranemission lines in accordance with the quidelines in

art in 1981, 4aptor Research Report No. 4, issued by the Raptor
Research Foundation, Inc. Within 90 days after completing
construction of the transmission 1ine, the licensee shall flle
as-built drawings with the Commission.

Article 405. The licensee shall releasa from the Marsh
Valley dam, on the Portneuf River, a continuous minimua flow of
10 cubic feet per second (cfs) or the inflow to the project,
whichever is less, for the protection of fish and wildlife
resources in the Portneuf River. This flow may be temporarily
modified if required by operating emergencies beyond the contro)
of the licensee and for short perjods on mutual agreement among
the licensee, the Idaho Department of Fish and Game, and the U.S.
Fish and Wildlife Service.

Article 406. The licénsee, after congsultation with the
Idaho Department of Fish and Game and the U.5. Fish and wWildlife
Service, and at least 90 days before starting any project related
land-clearing, land-disturbing, or spoll-preducing activities,
shall file for Commission approval a plan to install, operate,
and maintain a streamflow gage in the Portheuf River to monitor
the minimum flow releases required in Article 405.

The plan shall include the location and design of the gage,
a schedule for installation, the method of collecting flow data,
and a provision for providing the data to the agencies. The
licensee shall include comments from the consulted agencies on

L
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the plan. The Commission reserves the right to require changes e é?}
to the plan. ;aﬂi &
- o
N6 project-related land-disturbing, land-clsaring, or spoifi= -
producing activities shall begin until the licensee is notifleg: «2
that the plan complies with the requirements of this article. =
v,

. The Commisaion, on its own motion or on Ao
recommendation of federal or state fish and wildlife agencie: .
affected Indlan Trihes, reserves the right to order changes in
project structures and cperations, to take into account to the
fullest extent practicable, at aach stage of the decision-making
proceas, the columbia River Basip Fish and Wildlife Program,
developed and amended in accordance with the Pacific Northwest
Electric Power Planning and Conservation Act,

Acticle 408. (a) In accordance with the provisions of this
article, the licensee shall have the authority to grant
permission for certain types of use and occupancy of project
iands and waters and to convey certain interests in project lands
and waters for certain types of use and cccupancy, without prior
commission approval. The licensee may exercise the authority
only if the proposed use and occupancy iz consistent with the
puxposas of protecting and aenhancing the scenic, recreational,
and other environmsental values of the project. For those
purposes, the licensee also shall have contipuing responsibility
to supervise and control the use and occupancies for which it
grants permission and to monitor the use of and to ensure com-
pliance with the covenants of the instrument of conveyance for
any interests thet it conveys under this article., If a permitted
use and occupancy violates any condition of this article or any
other condition imposed by the licensee for the protection and
enhancement of the project's scenic, recreational, or other
environwental values or iLf a covenant of a conveyance made under
the authority of this article ls violated, the licensee shall
take any lawful action necessary to correct the viclation.

For a permitted use or occupancy, that action includes, if
necessary, cancelling the pernission to use and occupy the
project lands and waters and requiring the removal of any
noncomplying structures and facilities.

(b} The types of u=a and occupancy of project lands and
water for which the licensee way grant permission without prior
Commission approval are these: (1) iandscape plantings: (2) non-
commercial piers, landings, boat docks, or similar structures and
facilities that can accommodate no more than 10 watercraft at a
time and where the facility is intended to serve single-family
awallings; and (3) enbankments, pulkheads, retaining walls, or
similar structures for erosion control to protect the existing
ghorelina. To the extent feasible and desirable to protect and
anhance the project's scenic, recraational, and other environ-
mental values, the licenses shall require multiple use and
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occupancy of facilities for access to project lands or waters.
The licensee also shall ensure to the satisfaction of the
Commission's authorized representative that the use and
occupancles for vhich it grants permission are maintained in good
repair and comply with applicable state and local health and
safety requirements. Before granting permission for construction
of bulkheads or retaining walls, the licensee shall do the
following: (1) inspect the site of the proposed construction,
(2) consider whether the planting of vegetation or the use of
riprap would be adeguate to control erosion at the site, and (3)
determine that the proposed construction is needed and would not
change the basic contour of the reserveoir shoreline. To
implement this paragraph (b), the licensee, among other things,
may establish a program for jssuing permits for the specified
types of use and occupancy of project lands and waters that may
be subject to the payment of a reasonable fee to cover the
licensee's costs of adwministering the permit program. The
Commission reserves the right to require the licensee to file a
description of its standards, guidelines, and procedures for
implementing this paragraph (b) and to require modification of
those standards, guidelines, or procedures.

{(c) - The licensee may convey easements or rights-of-way
across or leases of project lands for these purposes:
(1) replacement, expansion, realignment, or maintenance of
bridges and roads for which all necessary state and federal
approvals have been obtained: (2) storm drains and water mains:
{3) sewers that do not discharge into project waters; (4) minor
access roads; {5) telephone, gas, and electric utility
distribution lines: (6) nonproject overhead electric transmission
liney that do not require erection of support structures within
the project boundary: (7} submarine, overhead, or underground
rajor telephone distribution cables or major electric
distribution lines (69-kV or less); and (8) water intake or
pumping facilities that do not extract more than 1 million
gallons per day from a project reserveir. No later than January
31 of each year, the licensee shall file three copies of a report
that briefly describes for each conveyance made under this
paragraph (¢) during the prior calendar year the type of interest
conveyed, the location of the lands subject to the conveyancea,
and the nature of the use for which the interest was conveyed.

{d) 'The licensee may convey fee title to, easements or
rights-qf-way across, or leases of project lands for the
following: (1) construction of new bridges or roads for which
all necessary state and federal approvals have been obtained; (2)
sever or effluent lines that discharge into project waters, for
which all necessary federal and state water quality certification
or permits have been obtained:; {3) other pipelines that cross
project lands or waters but do not discharge into project waters;
(4} nonproject overhead electric transmission lines raquiring
erection of support structures within the project boundary for
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which all necessary federal and state approvals hava been
obtained; (5) private or public marinas that can accommodate no
more than 10 watercraft at a time and that are located at least
one~half mile from any other private or public marina; (6)
recreational development consistent with an approved exhibit R or
an approved report on recreational rescurces of an exhibit E; and
{7} other uses, if these conditiong exist: (i) the amount of land
conveyed for a particular use ig 5 acres or leas; (ii) all of the
land conveyed is located at least 75 feet, measured horirzontally,
from the edge of the project reservoir at normal maximum surface
elevation; and (iii) nc more than 50 total acres of project lands
tor sach project development are conveyed under this clause
(d)(7) in any calendar year. At least 45 days before conveying
any interest in project lands under this paragraph (&), the
licensee shall submit a letter to the Director, Office of
Hydropower Licensing, stating the licensee's intent to convey the
interest and briefly describing the type of interest and the
location of the lands to be conveyed (a marked exhibit G or K map
may be used), the nature of the proposed use, the identity of any
federal or state agency official consulted, and any federal or
state approvals required for the proposed use. Unless the
Director, within 45 days from thes filing date, requires the
licensee to file an application for prior approval, the licensee
may convey the intended interest at the end of that period.

{e) The following additional conditions apply to any
intended conveyance under paragraph {c) or (d) of this article:

(1) Before conveying the interest, the licensee shall
consult with appropriate federal and state fish and wildlife or
recreational agencies and with the State Historic Preservation
Cfficer,

{2) Before conveying the interest, the licensee shall
determine that the proposed use of the lands to be conveyed is
not inconsiatent with any approved exhibit R or an approved
report on recreational resources of an exhibit E or if the
project does not have an approved exhibit R or an approved report
on recreational resources, that the lands to be conveyed do not
have recreational value.

{3} The instrument cof conveyance shall include covenants
running with the land adeguate to ensure the following: (i) the
use of the lands conveyed shall not endanger health, create a
nuisance, or otherwise be incompatible with overall project
recreational use; and (ii} the grantee shall take all reasonable
precautions to ensure that the construction, operation, and
malntenance of structures or facilities on the conveyed lands
occur in a manner that protects the scenic, recreational, and
environmental values of the project.
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(4) The commission reserves the right to require the
licensea to take rsasonable remedial action to correct any
violation of the terms and conditions of this article for the
protection and enhancement of the project's scenic, recreational,
and other environmental values.

{f) The convayance of an interest in project lands under
this article does not in itself change the project boundaries.
The project boundaries may be changed to exclude land conveyed
under this article only upon approval of revised axhibit G or X
drawvings (project boundary maps) reflecting exclusion of that
land. Lands conveyed under this article shall be axcluded from
the project only on a determination that the lands are not
necessary for project purposes, such as operation and mainten-
ance, flowage, recreation, public access, protection of
snvironmental resources, and shoreline control, including the
preservation of shoreline aesthetic valuas. Absent extraordinary
clrcumstances, proposals to exclude lands conveysd under this
article from thea project shall ba consoljidated for consideration
whan revised exhibit G or K drawings are filed for approval for
other purposes.

(9) The authority granted to the licenses under this
article shall not apply to any part of the public lands and
reservationa of the United States included within the project
boundary.

(G) The licensee shall merve copies of any Commission
tiling required by this order on any entity specified in this
order to be consulted on matters related to the Commission
filing. Proof of service on these sntities must accompany the
filing with the Commission.

(H} This order is issued under authority delegated to the
Director and is final unless appealed to the Commission by any
party within 30 days from the jssuance date of this order,
PFiling an appeal does not atay the affective date of this order
or any date specified in this order. The licensee's fallure to
appeal this order shall constitute acceptance of the license.

Fred E. Sprifiger
Director, office of
Hydropower Licensing
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ENVIRONMENTAL ASSESSNENT
TRDERAL ENERGY REGULATORY COMNISSION 2
OFFICE OF NYDROPOWER LICENSING, DIVISION OF PROJECT REVIEW

Marsh Valley Hydroelectric Project
FERC Project No. 10468-000--Idaho
November 6, 1989
A. APPLIGATION

1. Application Type: Major License

2. Date filed with the Commisajon: September 4, 1987

3. Applicant: Maxsh Velley Hydroelectric Company

4. Water body: Portneuf River River basin: Snake River

5. Nearest City or town: _McCammon ___(See figure 1.)
6. County: _Bannock State: Jdaho

B. PURPOSE AND MEED FOR ACTION

1. Purpcse

The proposed project would provide an estimated average of
7.6 gigawatthours (GWh) of electrical energy per year. The
applicant proposes to sell the project energy to Utah Power and
Light company.

2. Need for Power

The power from the project would be useful in meeting a
small part of the need for power projected by the Northwest Power
Planning Council for the northwest region. From the time the
project goes into commercial operation, it would be available to
displace fossil-fueled pover generation in the Western System
Coordinating Council (WSCC) region, thereby conserving
nonrenewable fossil-fuels and reducing the emission of noxiocus
byproducts caused by the combustion of fossil fuels.

C. PROPOBED PROJECT AND ALTERNATIVES
1. Description of the proposed action. (See figure 2.)

The proposed run-of-river project would consist of: (1) an
existing 10-foot-high diversion dam at elevation 4,921 feet, that
diverts water from the Portneuf River into the existing
11,670-foot-1long Portneuf-Marsh Valley Irrigation Canal; (2) a 7-
foot-high concrete diversion structure, located on the existing
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Portneuf-Marsh Valley Canal at elevation 4,911 feet: (3} an
intake structure: {4) a 500-foot-long, 60~ to 72-inch-diameter
penstock; (5} a powerhbouse containing a single turbine-generator
unit with a rated capacity of 1,700 kilowatta (kW), operating
under an average haad of 96 feet: (6) a 50-foot~long talilrace
discharging into the Portneuf River; (7) a ¢.5-mile-long,
12.4-kflovolt (kV) transmisslon line, tying into an exiating Utah
Power and Light Company line; and (8) support facilities.

2. Applicant's proposed mitigative measures

a. Construction

The applicant proposes: painting the powerhouse earthtone
calors, designing a low-profile powerhouse, and burying the
penstock. The applicant proposes to pravent erosion by avolding
excessive stripping of vegetation, replacing vegetation after
completing construction, and minimizing the steepness of slopes.

b. Operation

The applicant proposes to malntain 10 cubic feet per second
{cfs} in the bypassed reach to support the existing vegetation
and fishery. To protect raptors from electrocution, the
applicant proposes to raptor-proof the transmission line. The
applicant would install an energy dissipator and aediment trap to
minimize erosion and sedimentation during project operations.

3. Faderal lands atfected.

X No.

Yes; ; acreage=__ }
{agency)

4. Alternatives tc the proposed project

a. X No reasonable action alternatives have been found.
Action alternartive:

b. Alternative of no action

No action, denial of a license, would preclude the applicant
from constructing the proposed project. No action would involve
no alterations to the existing environment and would preclude the
applicant from producing electrical pover at the site.

D. CONSULTATION ANWD COMPLIANCE

1. Pilsh and wildlife agency consultation (Fish & wildlife
Coordination Act).

a. U.S. Fish and Wildiife Service (FWS): X Yes., __ No,
b. State(s): Idahc Department of Fish

3
and Game (IDFG): _X Yen. __ No
c. National Marine Fisherlies Service (NMF5): __ Yes. _X No.
2. Section 7 conzultation (Endangered Species Act) . g, 2

e
Present: %

X Not required.
Required; completed: I / .

Remarks: The FWS says no federally listed or proposed
threstened or endangered species occur im the area {letter from
John P. Wolfin, Field Supervisor, U.s. Fish and wildlife Service,
Department of the Interior, Boise Fleld office, Boime, Idaho,
September 3, 1987},

a. Listed species: X __None.

b. consultation:

3. Section 401 certification (Clean Water Act).
——y Not. required.
X_ Reguired; applicant reguested certification on 05/12/87.
Status: _X Granted by the certifying agency on 09/03/87.
4. Cultural resource consultation {Ristoric Preservation Act) .
:. :tato Historic Pr-i-rv?ﬁig?‘otfiffgegfnPO): _x“i?s. —_ No.
c. N::ig::% z:;}sizzvszztus: ) X . Nonhe. — Eligible or listed.

d. Council: X Not required. _. Required.
e. Further consultation: _X Not required. __ Required.

Ramarks: Tha SHPO says that no archeological or historic
sites would be impacted by construction or operation of the
project (letter from Dr. Thomas Green, Deputy State Historic
Preservation Offlcer, Idaho State Historlcal Society, Bolse,
Idaho, June 24, 1987).

5. Recreational consultation (Federal Power Act) .,

a. U.8. Owners: __ Yes. X_ No.
b. NPS: X Yes — Ro.
c. State(s): X Yea, _ No.

6. Wild and scenic rivers (Wild and Scenic Rivers Act).

Statue: _X_Nope. __ Listed. Determination completed: _ / __/ ..
Administering agency:
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7. Land and Water conservaticn Fund Lands and facilities (Land
and Water Conservation Fund Act).

Status: _X None. Designated.
Determination completed: Vi f_ .

Administering agency: .

B. Pacific Northwest Power Planning and Conservation Act

Under section 4(h) of the Pacific Northwest Power Planning
and Conservation Act, the NPPC developed the Columbia River Basin
Fish and Wildlife Program (Program) to protect, mitigate, and
enhance fish and wildlife resources associated with development
and operation of hydroelectric projects within the Columbia River
Basin. Section 4(h) states that responsible federal agencies
should provide equitable treatment for fish and wildlife
resources in addition to other purposes for which hydropower is
developed. Section 4(h)} further states that these agencies shall
take into account, to the fulleat eiktent practicable, the Preogran
adopted under the Act.

The Program directs agencies to consult with federal and
state fish and wildlife agencies, appropriate Indian Tribes, and
the NPPC during the study, design, construction, and operation of
any hydroelectric development in the basin. At the time the
application was filed, the Commiseion's regulations required
applicants to initiate prefiling consultation with the
appropriate federal and state fish and wildlife agencies the
Tribes, and provide these groups with post filing opportunities
to review and to comment on the application. This consultation
process has occurred.

The Program states that authorization for new hydroelectric
projects shouid Include conditions of development that would
mitigate the impacts of the project on fish and wildlife
resources., The relevant federal and state fish and wildlife
agencies have reviewed and commented on the application. In
addition, any license issued would provide for mitigative
measures to protect fish and wildlife resources and therefore, is
consistent with section 1103 of the Program. Further, a
condition of any license issued would reserve to the Commission
the authority to require future alterations in project structures
and operation in order to take into account, to the fullest
extent practicable, the applicable provisions of the Program.

]

E. COMMENTS
1. The following agencies and entities provided comments on the

application or filed a motion to intervene in response to the
public notice dated 07/20/88,

5
Commenting agencies and other entities
Department of the Interior, U.S. Fish 10/07/88 and
and Wildlife Service 11/07/88
Motions to intervene bDate _of motion
Idaho Department of Fish and Game 09/20/88

2. X The applicant responded to the comments by letters dated
, 12/08/88, 01/27/89, and 07/12/89.

The applicant did not respond to the coaments or

motion(s)} to intervene.

¥. AFFECTED ENVIRONMENT
1. General description of the locale.
a. Description of the Portneuf River Basin.

The drainage area is about 570 square miles and is at a mean
altitude of 6,080 feet above wean sea level (msl). The project
is located on the Portneuf-Marsh Valley (PMV} Canal at about
elevation 4,900 feet musl.

The area of the project is rural, with nc major population
centers in the vicinity. Lands in the vicinity of the project
are used mostly for livestock grazing and agriculture. The
cropland in the area is used mainly to grow hay and grain.

The Portneuf River is narrow with hills on each side. The
project would lie parallel to Union Pacific Railroad and U.S.
Highway 30 rights-of-ways along the north and south banks,
respectively.

The weather conditions in the area are variable. High
temperatures reach 90 degrees Fahrenheit (°F) during the summer
and low temperatures drop below zero °*F during the winter. The
annual precipitation is generally around 15 inches.

b. Existing licensed projects in the river basin, as of 10/31/89:

Breoiect pame
7447 Portneuf River

c. Except for the subject application, there are no pending
applications for license or exemption in the river basin, as of
10/31/89.

d. Cuymulative lmpacts: We assessed the regional significance and
gecgraphic distribution of the rescurces within the river basin
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and identified rainbow trout and brown trout as target species.
The proposed run-of-river project would not add to the cumulative
impact of previous water diversions on trout survival because of
the prolect's limited scopa, the limited presence of the trout,
and the proposed and recommended mitigative and enhancement
measuras cutlined in section G.

2. Descriptions of the resources in tha project impact area
(Source: Marsh Valley Hydroelectric Project, 1987, application,
exhibit 2, unlesa otherwiss indicated).

Geology and solile: Bedrock in the project area includes both
sedi.entary and ignheous rock, such as the fractured basalt
bedrock underlying the existing canal. Most of the projsct area
is within an alluvial deposit. The existing canal appears to be
stabie. Soils in tha project range from very cobbly silt loam to
silt loam in texture; thess sclils have a very high hagzard of
water erosion except on very level arsas naar the river.

b. Streamflov:

low flow: 143 cfs; flow paramestar: mean monthly flow for
October.

high flow: 342 cfa; flow parameter: wmean monthly flow for
May.

average annual flow: 196 cfs.

Data for this project was derived from 64 years of USGS
gaging records at gage no. 103073000 on the Portneuf River near
Topaz, Idaho, about 1.5 miles upstream from project intake.

c. Water guality: The Idaho Department of Health and Welfare's
water quality measurements of the Portneuf River, 30 miles
downstream of the project, indicates that water quality is poor.
The water quality of the river in the projact arez is suspectad
to be poor also because of the discharge of urban, municipal, and
agricultural vastes upstream and downstream; in addition, during
the irrigation season from June to October, the volume of water
in the river is reduced, which contributes to water temperature
increases.

4. Pisheries:
Anadrowous: X Absent. Present.
Resident: __ Absent. X Present.

Soma of the more important aport fish in the project area
are brown trout, rainbow trout, Utah chub, bluehead sucker, and
Utah sucker. Forage fish present include speckled dace, redside
shinar, and mottled sculpin.

e. Vegetation:
Cover type

sagebrush grassland

Dominant species

sagebrush, cheatgrass,
rabbitbrush, wheatgrass

riparian cottonwood, willows, wild

f. Wildiife: Typical inhabitants of the project area include
beaver, muskrat, various ground squirrels, badger, skunk, and
mule deer. Game birds such as mourning dove, quail, Hungarian -
partridge, and ring-necked pheasant ars found in the vicinity.
¥Waterfowl such as ducks and geese are commonly found in the
project area. Raptors, such as red-tailed hawk, goshawk,
Cooper's hawk, and golden eagle, and various songbirds commonly
occur in the area.

]
9. Cultural:

. X_ National Register (listed and eligible) properties have
not been recorded.

h. Visual guality:

The landscape of the Portneut Valley is typical of
southeastern Idaho. The combination of an open, green and brown
cclored vallay flanked by sagebrush and grass covared hills, the
Portneuf River, and the bright blue sky produces a high guality
visual scene. Highway 3¢, the irrigation canals, and to a lesser
extent, the river itself, are linear features that blend with the
relatively level lands of the valley bottoms.

i. Recreation: There is linited hunting and fishing near the
project vicinity.

j. Land use: TLivestock graze in the project vicinity. Land that
would be used for the project is occupied by a privately owned
irrigation canal.

3. ENVIRONMENTAL IE8UES AND PROPOSED RESOLUTIONS
There are five issues addressed below.
1. ¥isual Repources: The landscape is typical of southern Idaho,
and has a high visual gquality. The landscape components combine
to form a relatively natural-appearing, uncluttered scene.
The applicant proposes burying the penstock, giving the

powerhouse a low profile, painting it in earthtones, and
replacing disturbed vegetation after constructlion. These

7

cjﬁ?



measures would greatly reduce adverse visual impacts and the
licensee should implement them.

2. Ercsion apd Sedimentation: Land-clearing, land-disturbing,
and spolil-producing activities would cause temporary, localized
ercsion and sedimentation. 1In addition, construction activities
within the active stream could adversely affect fish by physical
contact and bottowm disturbance. Also riparian and upland
vegetation could be disturbed during construction. The IDFG and
the FWS express concern that construction activities asmociated
with the proposed project may increase smedimentation of the
Portneuf River below the project. The IDFG, the FWS, and the
Bannock County Office of Planning and Development Services
(County) want the applicant to prepare a detailed plan for the
control of erosion and sedimentation and to revegetate all areas
disturbed during project construction to reduce socll erosion into
the drainage. The IDFG says vegetation removed should be
replaced by similar plantings at a loss:replacement ratio of
1:1.5. The County also recommends that the road be constructed
in such a way that cutting and filling is unnecessary or is kept
to only that amount that is absolutely necessary. The IDFG
states that an operation and maintenance plan for cleaning of the
sediment trap (retention wall), located in the PMV canal upstream
of the diversion, should be developed and implemented after
project construction and should addressa the disposal of the
removed sediment and the method of cleaning of the sediment trap.

The applicant proposes to avoid excessive removal of
vegetation, to replace vegetation upon completion, and to
minimize the steepness of slopes.

Most of the project features are already existing, so the
construction arsa would be small and would be localized around
the penstock, powerhouse, and tailrace, and assoclated access
ro;d. Construction would, however, take place in highly erodible
soils.

We recommend the applicant prepare a detailed, aite-specific
plan to control erosion and sedimentation and to maintain slope
stability, including measures to revegetate disturbed areas and
to properly dispose of sediments to be removed during project
operation. If the applicant does this, project impacts vould be
minor and short-term.

3. Axcheological or historic sites discovered during construction
or operation of the project, or that may be lmpacted from changes

: The SHPO's comments on
the proposed project are bamed on the premise that the project
would be constructed as described in the application without
significant changes.

: X

SRR

Changes to the project, especially changes in the propaﬁgd
location and design of a project, are cccasionally found to:bé -
necessary after a license has been issued, and may require wx
applicant to amend a license. Under these circumstances, whitl
or not an application for amendment of license im required, the
SHPO's comments would no longer reliably depict the cultural
resources impacts that would result from developing the project.

Therefore, before beginning land-clearing or land-disturbing
activities within the project boundaries, other than those
specifically authorized in the license and previocusly commented
on by the SHPO, the licensee should consult with the SHPO about
the need to conduct a cultural resources survey and to implement
avoidance or mitigative measures.

Also, land-clearing and or land-disturbing activities could
adversely affect archeological and historic sites not identified
in the vicinity of the proposed project.

Therefore, if the licensee encounters such sites during the
development of project works or related facilities, the licensee
should stop land-clearing and land-disturbing activities in the
vicinity of the sites, should consult with the SHPO on the
eligibility of the sites, and should carry cut any necessary
measures to avoid or to mitigate impacts to the sites.

Either before starting land-clearing or land-disturbing
activities associated with any changes to the project, both
proposed and necessitated, or before resuming land-clearing and
land-disturbing activities in the vicinity of any previously
undiscovered sites, the licensse should file with the Commission
a plan and a schedule for conducting the appropriate studies,
along with copies of the SHPO's written comments on the plans and
the schedule.

The licenses should not start or resuma land-clearing or
land-disturbing activities, other than those specifically
authorized in this license and commented on by the SHPO, or
resume such activities in the vicinity of an archeclogical or
historic site discovered during construction, until inforwed by
the Commission that the requirements discussed above have been
fulfilled.

4. Raptor protaction: The proposed 0.5-mile-long overhead
transmission line would be an electrocution hazard to raptors if
the spacing between conductors is not sufficient. The IDFG and
the FWS recommend that the applicant design and construct the
project transmisalon line according to the Raptor Research
Foundation, Inc.'s quidelines (Raptor Research Foundation, Inc.,
1981). The applicant agrees to do =o.
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Since raptors such as red-tailed hawk, goshawk, Cooper’s
hawk, and golden eagle commonly occur on the reach of the
Portneuf River that includes the project area, the trancmission
line should be designed and constructed to protect golden sagles
and cther raptors from electrocution hazards. Therefore, the
licensss should make the transmission line raptor-prootf by
designing the polas, crossarms, and conductor placements to
ensure a separation of 60 inches between energized hardware, as
recommanded by the Raptor Ressarch Poundation, Inc. (1981}.

5. Minimum fjows for the henefit of aguatic resources:
Presently, all river water is diverted into the PMV canal during
the irrigation season (approximately June to Octocber).
Consequently, for 4 to 5 months annually, the Portneuf River is
dewatered for about 3.5 miles downstream of the diversion, until
tributary and spring flows enter the river about 3,500 feet
downstream of the proposed powerhouse location. Fish survive in
the 3.5-mile~long reach of Portneuf River because of the presence
of numerous deep pools, which remain watered and that provide a
refuge during the low or no-flow psrioda. As a result of the
applicant's proposed minimum flow release (discussed below),
flows in the 3.5-mile-long reach would be increased during the
irrigation season.

buring the non-irrigation season (approximately October to
June), the project would divert approximately 250 cfs from the
Portneuf River at the existing Marsh Valley Diversion and would
return that flow through the powerhouse to the river at a point
about 15,000 feet downatream of the diversion. Flows in the
15,000-foot-long bypass section would be reduced during the non-
irrigation period.

The applicant propomes to maintain a minimum flow of 10 cts
in the bypass reach year-round to perpetuate and to enhance
aguatic resources, Iincluding the riparian vegetation and trout
fishery. Although IDFG and FWS have not provided specific
minimum flow recommendations, the agencies agree that providing
flows of 10 ctfs during the irrigation season, when several wiles
of the Portneuf River are devatered, would be an improvement over
the existing no-flow condition. The IDFG says the proposed 10-
cfs minimum flow would have beneficial impacts several miles
downstrean and would gquarantee aguatic production year-round.

Maintaining 10-cfs ainimum flow year-round would ensure that
the pools and about 80 to BS percent of the habitat for adult
rainbow and brown trout would be present year-round in the bypass
reach (Chapman Consultants, 1989). Without the proposed project,
no minimum flow would occur and only about 30 to 35 percent of
the habitat would be present for adult rainbow and brown trout.
The propossd 10-cfs minimum flow would provide minor anhancement
to the aquatic resources over the exismting conditions in the
proposed bypass reach of the Portneuf River and the licensee
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shéuld release it. To ensura the 10-cfs minisum flow is .
maintained, the licensee should install a streamflow gage just o
below the PMV canal diversion in the river. .

H. ENVIRONMMENTAL IMFACTS

1. Assessment of impacts expected from the applicant's proposed
project (P), with the applicant's proposed mitigation and any
conditions set by a federal land management agency: the
proposed project with any additional mitigation recommended by
the ataff (Ps); and any action alternative considered (A).
Assessment symbols indicate the following impact levels:

O mtNone; 1 = Minor; 2 = Moderate; 3 = Major:
A = Adverse; B = Beneficial; L = Long-term; S = Short-term.
[mpact Impact
Resource P | Pa| A Resource P Psf A
a. Geology-Soils [1AS [1AS
g. Cultural:
11BL Archeological | o
c. Water quality:
v} Historical 0
Dissolved
_oxygen 0 b. Visual guality 1AL
Turbidity and
| 1AS 1. Recreation  lIAS
d. Fisheries:
0 1. Land use 0
——Resident __ M1BL §k. Socloeconomice | 0
e, Vegetation  X1AS

Remarks:

a. Construction activities would cause localized erosion,
sedimentation, dust, and minor, temporary increases in turbidity
in the Portneuf River.

b. Maintenance of a minimum flow of 10 cfs throughout the
year in the bypass reach of the Portneuf River would ensure that
the bypass reach is not dewatered at any time.

¢. Short-term increases in turbidity would occur during
project construction.
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4. Eliminating the dewatering that now exists in the b
;:gi:::uring a 10~cfs minimum flow would enhance the fiu: ypass

e. Approximately 0.8 acresg of sagebrush grassland would be
removed or damaged during conatruction. The appplicant proposes
to reseed disturbed areas to accelerate the rate of revegetation.

f. Local wildlife populations would be diat
increased noise and human activity. sturbed by

i. During construction, public access would b
small segment of the Portneut River. e denied to a

2. Impacts of the no-action alternative.

Under the no-action alternative, there would be no
construction of project facilities and no changes to the existing
physical, bilological, or cultural components of the area.
Electrical power that would be generated by the proposed
hydroelectric project would have to be generated from other
available sources or offeet by conservation measures,

3. Recommended alternatjve (includin roposed, re ed
recommended mitigative measures): 9 prop ' quired, and

% Proposed project. Action alternative. No action,
4. Reason(s) for selecting the preferred alternative,

The proposed project would generate electrical ene L
renewable resource without significantly affecting the To¥ Trom e
existing environmental conditions in the project area.

I. UNAVOIDABLE ADVERSE IMPACTS OF THE RECOMMENDED ALTERNATIVE

Minor, temporary localized erosicn and sedimentation and
increases in turbidity would be unavoidable during project
construction. Wildlife would experience a minor, short-term
impact as a result of human disturbances during the construction
pericd and minimal loss of habitat. Approximately 0.8 acres of
sagebrush would be removed or damaged; these areas would be
reseeded to accelerate the rate of revegetation. During the
construction period, public access to the Portneuf River in the
project vicinity would be denjed: this would have a minor, short-
term, adverse impact on recreationists.

J. MMIW DEVELOPHENT
Section 4(e) of the Federal Power Act (Act) states that in

deciding whether to fssue a license, the Commission, in addition
to considering the power and development purposes of the project,
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shall give egqual consideration to the purpossa of energy o>
conservation, the protection, mitigation of, damage to, and 7 =R
enhancement of, fish and wildlife, the protection of recreational -~
opportunitiss, and the preservation of other aspects of -
environmental quality.

Ze

In section 10(a), the Act further statea that the projsct
adopted shall be such that in the judgement of the Commission -
will be best adapted to a comprehensive plan for improving of -
developing a waterway for the use or benefit of interstate or
foreign commerce, for the improvement and utilization of water
pover devalopment, for the adequate protection, utilization, and
enhancement of fish and wildlife (lncluding related spawning
grounds and habitat), and for other beneficial public uses,
including irrigation flocd control, water supply, and
recreational and other purposes discussed in section 4(e).

As we said, the proposed project would generate 7.6 GWh of
electrical energy per year. The project almso would provide for
displacement of fossil-fueled electric power plant generation,
improved air guality, and conservation of fossil-fuels.

This environmental assesswent evaluates the effect of
projaect construction and operation on the resources of the
project area and discusaes mitigative and enchancement measures
that should be implemented. The mitigative measures we recommend
are implementing an erosion control plan, visual resource
protection, protecting raptors from transmission lines, and
keeping minimum flows in the bypass to protect resident fish.

Based on our review under sections 4{e) and 10(a), we
conclude that the proposed project, with proposed and recommended
mitigative and enhancement measures, would be best adapted to a
comprehensive plan for developing the Portneuf River.

K. CONCLUBION

X_ Tinding of Mo Significant Impact. Approval of the
recommended alternative [H{2)] would not constitute a major
federal action significantly affecting the guality of the human
environment; therefore, an environmental impact statement (EIS)
will not be prepared.

— Intent to Prepare an EIS. Approval of the recommended
alternative [H{3)] would constitute a major federal action
significantly affecting the guality of the human envircnment;
therefore, an EIS will be prepared.
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Location of tha proposed Narsh Valley Hydroelectric s
Project, FERC No. 10468, (Source: Federal Enerqgy
Regulatory Commission, 1981)

Major fsatures of the propossd Marsh Valley kY
Hydroelectric Project, FERC No. 10468, Idaho

{Source: White Horse Assocliates, 1988, as nodifled by
staff).



SAFETY ARD DESIGN ASSESSMENT
MARSH VALLEY HYDROELECTRIC PROJECT
FERC NO. 10468-000 - IDAHO

Dam Safety

The proposed run-of-river hydroelectric project would use a
new 7-foot-high concrete diversion structure and intake facilities
on the existing Portneuf-Marsh Valley Canal, in Bannock County,
Idaho. An existing 10-foot-high earthen diversion structure on the
Portneuf River diverte irrigation flows into the Portneuf-Mareh
Valley Canal.

The new diverslon structure would impound about 0.4 acre-feet
of water. The fallure of the project's structures would not
endanger downstream life or property. The project structures would
be safe if constructed in accordance with sound engineering
practice.

erat [+] 's

We reviewed the Northwest Power Planning Council's Northwest
Conservation and Electric Power Plan to determine if the project is
consistent.

The Council's Pian envisions meeting the growing regional
energy requirements in the moat economical manner with
environmentally acceptable resources. The plan considers any
environmentally acceptable resource that is less expensive than
coal~-fueled steam electric generation as an acceptable resource for
development before the development of coal-fueled power plants {the
Council's planned marginal resource).

We developed life-cycle costs of energy from the Council's
planned generic coal plant, assumed to be needed in the year 2002
under the Council's medium-high load growth assumption, for
determining if proposed hydroelectric projects are, in the long
term, consistent with the Council's plan, as required by section 10
(a) (2) of the Act.

Since we find that the life-cycle lavelized cast of the
proposed project is less, as of its projected on-line date, than
the levelized life-cycle cost of the least cost or marginal long-
term alternative, included in the plan, the proposed project, as
proposed, ig consistent with the Council's Power Plan, and is
economically feasible within the long-term objectives of the plan.

Water Resource Planning

the project's Francis turbine-generator unit would have an
installed capacity of 1.7 megawatts and a hydraulic capacity of 250
cubic feet per second (cfs) at a gross head of 101 feet. The
project would be operated as a run-of-river facility, using water

2

diverted from the Portneuf River. PBased on the Geological Survey's
flow records, recorded from 1919 to 1983 at gauge number 103073000
on the Portneuf river near Topaz, Idaho, the average annual stream
flow for the Portneuf River is about 196 cfs. The applicant agrees
to a year-round minimum flow of 10 cfs. Based on the available
flows for power genaration, the prpject's hydraulic capacity would
be exceedad about 18 percent of the time; because of irrigation and
minimum flows requirements, the project would be shut down during
the summer months (the irrigation season).

The applicant estimates that the project would have an average
annual generation of about 7.6 gigawatthours. We find this
estimate reasonable. The project's size is adeguate, under the
uvailgble'flous and head, to develop tha hydropower potential of
the site.

Saction 10(a) (2) of the Act requires the Commission to
consider the extent to which a project i= consistent with federal
or state comprehensive plans for improving, developing, or
conserving a waterway or waterways affected by the project.

Under section 10{a)(2), federal and state agencies filed 24
comprehensive plans that address various resources in Idaho. oOf
these, we identified and reviewed one plan relevant to this
project.]}/ We found no conflicts.

Our review of agency and public comments shows the project
does not conflict with any existing or planned water resource
development in the basin. No comments or recommendations were made
about flood control, water supply, or irrigation requirements for
the Portneuf River.

Our Upper Snake River Basin Planning Status Report and our
Hydropower Rescurces Assessment Report show that the project would
not affect any proposed or constructed project on the Portneuf
River and would not conflict with any pending application for
exenption, license, or preliminary permit.

In suemary, our analysis shows that the Marsh Valley
Hydroelectric Project would adeguately develop the hydroalectric
potential of the site and would not conflict with any existing or
planned water resource develcpment in the basin.

1/ Idaho State Water Plan, 1986, ldaho Water Resources Board.

~~~~~~



Primary Transmission Facilitjes

The license for the propoeed Marsh Valley Hydro Project should
include the following: 2.4-kV generator leads; a 2.4/12.5-kV, 2.0-
MVA transformer: a 0.5-mile-long, 12.5-kV transmission line; and
appurtenant facilities.

Economjic Evaluation

A proposed project is economically beneficial sc long as its
projected levelized cost is less than the long-term, levelized cost
of alternative energy to any utility in the region that can be
served by the project.

Based on current economic condltions, wve estimate the
levelized power value in the regjion to be 76.2 mills per
kilowatthour (kWh). We base our estimate on the generic coal-
fueled steam-electric plant, forecasted by the Northwest Power
Planning Council in its proposed resource portfolio to come on-line
about the year 2002. We assume the cost of money at 11 percent and
that the project would be operational in October 1992. The
project's levelized cost of energy thus would be about 54
mills/kWh, and the project would be economically beneficlal with a
levelized net annual benefit of 22.2 mills/kWh.

The power purchase agreement between the applicant and Utah
Power and Light company expired on November 20, 198B. Because of
the economic benefits of the project, however, the project would be
potentially financially feasible with a discounted cash flow rate
of return of 15.8 percent.

Exhibits
The following parts of revised exhibit A and the following

revised exhibit T drawings conform to the Commission's rules and
regulations and are approved and made a part of the license.

Exhibit A: Section 1¢t), 1(ii), 1(iif), and 1(vi).

Exhibit FERC No,10468- Showing

F-1 1 Intake Structure

F-2 2 Powerhouse Plan

F-3 3 Powerhouse Elevation
F-5 5 Diversion Bypass

Structures

Preparers: Mohamad Fayyad, Civil Englneer
Roland George, Electrical Engineer

Yora L-11
{October, 1975}

TEDERAL ENERGY REQULATORY CCHMNISSION

TERMS AND CONDITIONS OF LICENSBE FOR UNCOMSTRUCTED
NAJOR PROJECT AFFECTING THE INTERESTS
OF INTERSTATE OR FOREIGR COMMERCE

Axticle 1. The entire project, as described in this order
of the Commission, shall be subject to all of the provisions,
terms, and conditions of the license.

L:!%xl!_z. No substantial change shall be made in the maps,
plane, spécifications, and statements described and designated as
exhibits and approved by the Commission in its ordesr as a part of
the license until such change shall have been approved by the
Commission: . however, That it the Licensee or the Com-
mission deems it necessary or desirable that said approved
exhibits, or any of them, be changed, there shall be submitted to
the Commission for approval a revised, or additional exhibit or
exhibits covering the proposed changes which, upen approval by
the Commission, shall become & part of the license and shall
supersede, in whole or in part, such exhibit or exhibits there-
tofore made a part of the license as may be specified by the
Conmission.

Article 3. The project works shall be constructed in
subgstantial conformity with the approved exhibits referred to in
Article 2 herein or as changed in accordance with the provisions
of said article. Except when emergency shall require for the
protection of navigation, life, health, or property, there shall
not be made without prior approval of the Commission any sub-
stantial alteration or addition not in conformity with the
approved plans to any dam or other project works under the
license or any substantial use of project lands and waters not
authorized herein:; and any emergency alteration, addition, or use
g0 made shall thereafter be subject to such modification and
change as the Commission may direct. Minor changes in project
works, or in uses of project lands and waters, or divergence from
such approved exhibits may be made if such changes will not
result in a decreasa in efficiency, in a material increase in
cost, in an adverse environmental ilmpact, or in impairaent of the
general scheme of development; but any of such minor changes made
without the prior approval of the Commission, which in its judg-
maent have produced or will produce any of such results, shall be
subject to such alteration as the Commission may direct.

Upon the completion of the project, or at such other time as
the Commissjion may direct, the Licensee shall submit to the Com-
nission for approval revimed exhibits insofar as necessary to
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show any divergence from or variations in the project area and
project boundary as finally located or in the project works as
actually constructed when compared with the area and boundary
shown and the works described in the license or in the exhibits
approved by the Commission, together with a statement in writing
setting forth the reasons which in the copinion of the Licensee
necessitated or justified variation in or divergence from the
approved exhibits. Such revised exhibits shall, If and when
Approved by the Commission, be made a part of the license under
the provisions of Article 2 hereof.

Article 4. The construction, operation, and malntenance of
the project and any work incidental to additions or alterations
shall be subject to the inspection and supervision of the
Regional Engineer, Federal Energy Regulatory Commission, in the
region wherein the project is located, or of such other officer
or agent as the Commission may designate, who shall be the
authorized representative of the Commission for such purpcses.
The Licensee shall cooperate fully with said representative and
shall furnish hir a detailed program of inspection by the
Licensee that will provide for an adequate and qualified
inspection force for construction of the project and for any
subsegquent alterations to the project. cConstruction of the
project works or any features or alteration thereof shall not be
initiated until the program of inspection for the project works
or any such feature thereof has been approved by said represent-
ative. The Licensee shall also furnish to said representative
such further information as he may require concerning the con-
struction, operation, and maintenance of the project, and of any
alteration thereof, and shall notify hir ¢f the date upon which
work will begin, as far in advance thereof as said representa-
tive may reasonably specify, and shall notify him promptly in
writing of any suspension of work for a period of more than one
week, and of its resumption and completion. The Licensee shall
aAllow said representative and other officers or employees of the
United States, showing proper credentials, free and unrestricted
Access to, through, and across the pruject lands and project
works in the performance of their official duties. The Licensee
shall comply with such rules and regulations of general or
special applicability as the Commission may prescribe from time
to time for the protection of life, health, or property.

Article 3. The Licensee, within five years from the date of
issuance of the license, shall acquire title in fee or the right
to use in perpetuity all lands, other than lands of the Unlted
States, necessary or appropriate for the construction, main-
tenance, and operation of the project. The Licensee or its
successors and assigns shall, durilng the period of the license,
retain the possession of all project property covered by the
license ag issued or as later amended, including the project
area, the project works, and all franchises, easements, water

or otherwise disposed of without the prior written approval of¥ -
the Commission, except that the Licensee may lease or otherwise -
dispcse of interests in project lands or property without spe—.:

cific written approval of the Commission pursuant to the then .
current regulations of the Commission. The provisions of thisg -
article are not intended to prevent the abandonment or the
retirement from service of structures, equipment, or other
project works in connection with replacements thereof when they
become obsclete, inadequate, or inefficient for further service
due to wear and tear: and mortgage or trust deeds or judicial
sales made thereunder, or tax sales, shall not be deemed
voluntary' transfers within the meaning of this article.

Azrticle 6. In the event the project is taken over by the
United States upon the termination of the license as provided in
Section 14 of the Federal Power Act, or 1z transferred to a new
licensee or to a non-power licensee under the provisions of
Section 15 of sajid Act, the Licensee, its successors and assigns
shall be responsible for, and shall make good any defect of title
to, or of right of occupancy and use in, any of such project pro-
perty that is necessary or appropriate or valuable and service-
able in the maintenance and operation of the project, and shall
pay and discharge, or shall assume responsibility for payment and
discharge of, all liens or encumbrances upon the project or
project property created by the Licensee or created or incurred
after the iasuance of the license: , That the provisions
of this article are not intended to require the Licensee, for the
purpose of transferring the project to the United States or to a
new licensees, to acquire any different title to, or right of
occupancy and use in, any of such project property than was nec-
essary to acquire for its own purposes as the Licensee,

. The actual legitimate original cost of the
project, and of any addition thereto or betterment thereof, shall
be determined by the Commission in accordance with the Federal
Power Act and the Commission's Rules and Reqgulations thereunder.

Article 8. The Licensee shall jinstall and thereafter main-
tain gages and stream-gaging stations for the purpose of deter-
mining the state and flow of the stream or streams on which the
project is located, the amount of water held in and withdrawn
from storage, and the effective head on the turbines; shall pro-
vide for the required reading of such gages and for the adequate
rating of such stationg: and shall install and maintain standard
meters adequate for the determination of the amount of electric
energy generated by the project works. The nuxber, character,
and location of gages, meters, or other measuring devices, and
the method of operation therecf, shall at all times be satis-
factory to the Commission or its authorized representative. The
Commission reserves the right, after notice and opportunity for
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hearing, to require such alterations in the number, character and
locations of gages, meters, or othar measuring devices, and the
method of operation thereof, as ars necessary to secure ade-
quate determinations. The installation of gages, the rating of
sald atream or streams, and the determination of the flow
thereof, shall be under the supervision of, or in cooperation
with, the District Engineer of the United States Geological Sur-
vey having charge of stream-gaging cperationa in the region of
the project, and the Licensee shall advance to the United States
Geological Survey the amount of funds estimated to be necessary
for such supervision, or cooperation for such periods as may be
mutually agreed upon. The Licensee shall keep accurate and
sufficient records of the foregoing determinations to the satis-
faction of the Commission, and shall make return of such records
annually at such time and in such form as the Commission may
prescribe.

Article 3. The Licensee shall, after notice and opportunity
for hearing, install additional capacity or wmake other changes in
the project as directed by the Commission, to the extent that it
is economically sound and in the public Iinterest to do so.

Article 19. The Licensee shall, after notice and opportun-
ity for hearing, coordinate the operation of the project, elec-
trically and hydraulically, with such other projects or power
systems and in such manner as the Commission may direct in the
interest of power and other beneficial public uses of water
resources, and on such conditions concerning the equitable shar-
ing of benefits by the Licensee as the Commission may order.

Articls 1}. Whenever the Licensee is directly benefited by
the construction work of another licensee, & permittee, or the
United States on a storage reservoir or other headwater improve-
ment, the Licensee shall reimburse the owner of the headwater
jmprovement for such part of the annual charges for interest,
maintenance, and depreciation thereof as the Commission shall
determine to be egquitable, and shall pay to the United States the
cost of making such determination as fixed by the Commission.
For benefits provided by a storage reservoir cr other headwater
improvement of the United States, the Licensee shall pay to the
Commigsion the amounts for which it is billed from time to time
for such headwater benefits and for the cost of making the
determinations pursuant to the then current regulations of the
Commission under the Federal Power Act.

Article 312. The operations of the Licensee, so far as they
affect the use, storage and discharge from storage of waters
affected by the license, shall at all times be controlled by such
reascnable rules and regulations as the Commission may prescribe
for the protection of life, health, and property, and in the
interest of the fullest practicable conservation and utilization
of such waters for power purposes and for other beneficial public
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uses, including recreational purposes, and the Licensee shal ?,,
raleass water from the project reservoir at such rate in cubfe
feet per second, or such volume in acre-feet per specified pétiod
of time, as the Commiseion may prescribe for the purposes hevein-
before mentioned. o

Article 13. On the application of any person, association,
corporation, Federal Agency, State or municipality, the Licensee
shall permit such reascnable use of its reservoir or other pro-
ject properties, including works, lands and water rights, or
parts therecf, as may be ordered by the Commission, after notice
and opportunity for hearing, in the interests of comprehensive
devalopment of the waterway or watervays involved and the con-
servation and utilization of the water resources of the region
for water supply or for the purposes of steam-electric, irriga-
tion, industrial, municipal or simjilar uses. 7The Licensee shall
receive reasonable compensation for use of its reservoir or other
project properties or parts thereof for such purposes, to include
at least full reimbursement for any damages or expenses which the
joint use causes the Licensee to incur. Any such cospensation
shall be fixed by the Commission either by approval of an agree-
ment between the Licensee and the party or parties benefiting or
after notice and opportunity for hearing. Applications shall
contain information in sufficient detail to afford a full under-~

standing of the proposed use, including satisfacteory evidence
that the applicant possesses necessary water rights pursuant to
applicable State law, or a showing of cause why such evidence
cannot concurrently be submitted, and a statement as to the rela-
sionship of the proposed use to any State or municipal plans or
orders which may have been adopted with respect to the use of
such waters.

. In the construction or malntenance of the
project works, the Licensee shall place and maintain suitable
structures and devices to reduce to a reasonable degree the
1iability of contact between its transmission lines and tele-
graph, telephone and other signal wires or power transmission
1ines constructed prior to its transmission lines and not owned
by the Licensee, and shall also place and maintain suitable
structures and devices to reduce to a reasonable degree the
liability of any structuree and devices to reduce to a reasonable
degree the liability of any structures or wires falling or
obstructing traffic or endangering life. None of the provisions
of this article are intended to relisve the Licensee from any
responsibility or requirement which may be imposed by any other
lawful authority for avoliding or eliminating inductive inter-
ference.

Article 15. The Licansee shall, for the conservation and
development of fish and wildlife resources, construct, maintain,
and operate, or arrange for the construction, maintenance, and
operation of such reasonable facilities, and comply with such
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reasonable modifications of the project structures and operation,
as may be ordered by the Commission upon its own motion or upon
the recommendatfon of the Secretary of the Interior or the fish
and wildlife agency or agencies of any State in which the project
or a part thereof is located, after notice and opportunity for
hearing.

e 1f. Whenever the United States shall desire, in
connectionh with the project, to construct fish and wildlife
facilities or to improve the existing fish and wildlife facili-
ties at its own expense, the Licensee shall permit the United
States or its designated agency to use, free of cost, such of the
Licensee's lands and interests in lands, reservoirs, waterways
and project works as may be reascnably required to complete such
facilities or such improvements thereof. In addition, after
notice and opportunity for hearing, the Licensee shall nodify the
project cperation as may be reasonably prescribed by the Commis-
sion in order to permit the maintenance and cperation of the flsh
and wildlife facilities constructed or improved by the United
States urder the provisions of this article., This article shall
not ba interpreted to place any obligation on the United States
to construct or improve fish and wildlife facilities or to
relieve the Licensee of any obligation under this license.

. The Licensee shall construct, maintain, and
operate, or shall arrange for the construction, maintenance, and
operation of such reasonable recreational facilities, including
modifications thereto, such as access roads, wharves, launching
ramps, beaches, picnic and camping areas, sanitary facilities,
and utilities, giving consideration to the needs of the physi-
cally handicapped, and shall comply with such reasonable modi-
fications of the project, as may be prescribed hereafter by the
Commission during the term of this license upon its own motion or
upon the recopmendation of the Secretary of the Interior or other
interested Federal or State agencies, after notice and opportun-
ity for hearing.

article 18. So far as is consistent with proper operation
of the project, the Licensee shall allow the public free access,
to a reasonable extent, to project waters and adjacent project
lands owned by the Licensee for the purpose of full public utili-
zation of such lands and waters for navigation and for outdoor
recreational purposes, including fishing and hunting: .
That the Licensee may reserve from public acceas such portions of
the project waters, adjacent lands, and project facilities as may
be necessary for the protection of life, health, and property.

. In the construction, maintenance, or operation
of the project, the Licensee shall be responsible for, and shall
take reascnahle measures to prevent, soil erosion on lands adja-
cent to streams or other waters, stream sedinentation, and any
form of water or air pollution. The Commission, upoh reguest or
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upon its own motion, may order the Licentes to take such measur#s
as the commission finds to be necessary for these purposes, affar
notice and opportunity for hearing. i i

Artiocle 20. The Licenseec shall consult with the approprilate
State and Federal agencles and, vithin one year of the date of -
issuance of this license, shall submit for Commigsion approval a
plan for clearing the reservoir area. Further, the Licensee ’
shall clear and keep clear to an adeguate width lands along open
conduits and shall dispose of all temporary structures, unuged
timber, brush, refuse, or other material unnecessary for the pur-
poses of the project vhich results From the clearing of lands ox
from the maintenance or alteration of the project works. In
addition,’ all trees along the periphery of projeact reservoirs
which may die during operations of the project shall be removed,
Upon approval of the clearing plan all clearing of the lands and
disposal of the unnecessary natarial shall be done with due dili-
gence and to the satisfaction of the authorized representative of
the Commission and in accordance with appropriate Federal, State,
and local statues and regulations.

. If the Licensee shall cause or suffer essential
project property to be removed or destroyed or to become unfit
for use, without adequate replacement, or shall abandon or dis-
continue good faith operation of the project or refuse or neglect
to comply with the terms of the license and the lawful orders of
the Commission mailed to the record address of the Licensee or
ite agent, the Commission will deem it to be the intent of the
Licensee to surrender the license. The cosmission, after notice
and opportunity for hearing, may require the Licensee to remove
any or all structures, equipment and power lines within the pro-
ject boundary and to take any such other action necessary to
restore the project waters, lands, and facilities remaining
within the project boundary to a condition satiafactory to the
United States agency having jurlsdiction over its lands or the
Comnigsion's authorized representative, as appropriate, or to
provide for the continued operation and maintenance of nonpower
facilities and fulfill such other obligations under the license
as the Commission way prescribe. 1In addition, the commigsion in
its discretion, after notice and cpportunity fox hearing, may
also agree to the surrender of the license when the Commission,
for the reasons recited herein, deems it to be the intent of the
Licensee to surrender the license.

The right of the Licenses and of ite successors
and assigns to use Or occupy waters over which the United States
has jurisdiction, or lands of the United States under the
license, for the purpose of maintaining the project works or
otherwise, shall absclutely cease at the end of the license
period, unless the Licensee has obtained a new license pursuant
to the then existing laws and regulationa, or an annual license
under the terms and conditions of this license.
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BRADY, SAETRUM & LERMA

MICHAEL G. BRADY CHARTERED
RODNEY R. SAETRUM PARKCENTER POINTE
JOHN J. LERMA
KENNETH RA. ARMENT 1501 TYRELL LANE OFFICES IN
DAVID E. DAY TWIN FALLS, IDAHO
MICHAEL E. POWERS F.0. BOX 1398 101 SHOSHONE STREET NORTH
BOISE, IDAHO 83701-1398 83301
208) 734-0801
(208) 345-8400 ¢

Facsimile (208) 3458790

November 17, 1989

NOV 21 1989

Idaho Department of Water
Resources Department of Water Resources

3tatehouse Mail
Boise, ID 83720

Re: Lava Irrigation Co. v. Marsh Valley Hydro Electric Co.,
et al.

Application Nos. 29-7575 and 29-7772

Ladies and Gentlemen:

Please file the enclosed INFORMATION SUBMITTED PURSUANT TO
ORDER OF THE IDAHO DEPARTMENT OF WATER RESOURCES in the above
matter.

Thank you.
Very truly yours,
BRADY, SAETRUM & LERMA,
CHARTEREM-
Kezzéé;:%. Arment
KRA:vrd
Enclosure

cc/enc Randall C. Budge
Kent W. Foster




UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

Marsh Valley Hydroelectric Company Project No. 10242~000

ORDER DISMISSING PRELIMINARY PERMIT APPLICATION
WITHOUT PREJUDICE

(Issued February 16, 1989)

on January 12, 1987, Marsh Valley Hydroelectric Company

filed a hydropower preliminary permit application to study the
: cnpeting

SRPUELY .
;;
o2

v G
¥

The Director orders: . = —

The permit applicatieon submitted January 12, 1987, by M#csh
Hydroelectric Company for proposed Proiect NC.10242-040 is
dismissed without prejudice. :

BRSO

.

Dean L. Shumway
Director, Division of Project
Review

development application No.

accepted.

The Commission's policy is to dismiss without prejudice
permit applications that compete with accepted development
proposals (applications for license or exemption) when they fail
to substantiate the technical, environmental, and economic
aspects of the proposed groject. See Dennis V. McGrew, 32 FERC
Y 61,229 (Aug. 15, 1985). This policy is based on the necessary

prereguisite to a comparative analysis of competing applications.

Here, the preliminary permit applicant has failed to
substantiate its proposal. Accordingly, the application for
proposed Project No. 10242-000 will be dismissed. If the
competing development application is subsequently dismissed or
denied, the permit application will be reinstated autowatically,
with its original filing date intact, and the permit applicant
will be notified.

If a development application is granted. the preliminary
permit applicant will be served a copy of the approved order,
The dismissal of the permit application will be with prejudice
from the date of that order, and any appeal must be filed within
30 days from the date of that order.
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BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER RESCURCES
OF THE

STATE OF IDAHO

ORDER DENYING PETITION
FOR ISSUANCE OF LICENSE
(PERMIT) AND ORDER

IN THE MATTER OF PERMIT NOS. 29-7578 )

)

) DENYING MOTION FOR
)

)

AND 29-7772 IN THE NAME OF MARSH

VALLEY HYDRO ELECTRIC COMPANY SANCTIONS

On January 31, 1990, the Department of Water Resources
received a petition for issuance of license for water right filings
nos, 29-7578 and 29-7772 from Donald L. Harris, on behalf of Marsh
Valley Hydro Electric Company. A review of files nos. 29-7578 and
29-7772 shows that the filings are actually applications, not
permits, and the petition from Mr. Harris will be considered a
petition for issuance of permits, rather than issuance of a license
since a permit must be approved, and a project developed prior to
the issuance of a water right license. The basis for Mr. Harris'’
ﬁotion was that a FERC license had been issued for the project.
| Kenneth R. Arment, attorney for petitioners for interwvention,
objected to the petition for issuance of a permit and moved for
sanctions against Ted Sorenson and his attorneys and agents because
“of alleged ex parte communication with the Department without
notice to his clients.

The initial petition for intervention was filed with the
Department of Water Resources by Mr. Arment on behalf of a number
of Portneuf River water users. The original petition was denied,

and Mr. Arment is now appealing the decision of the Department to
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the District Court (Ada County Case No. 93069). The Department
assumes that, if intervention is granted, Mr. Arment desires to
present testimony about why the Department should not issue a
permit to the applicant. If the Department were to issue a permit
at this time, the purpose of Mr. Arment’s motion to intervene, and
the now pending appeal, would be frustrated. The Department of
Water Resources will not issue permits for applications nos.
29-7578 and 22-7772 until the pending appeal is resolved.

The Department files contain letters from both Ted Sorenson
and Kent W. Foster, encouraging the Department to issue permits for
applications nos. 29-7578 and 29~7772. The Department assumes that
the allegations of ex parte communication contained in Mr. Arment’s
motion for sanctions refer to these pieces of correspondence.

When the Department receives documentation pertaining to a
contested matter, it generally assumes that copies have been served
upon the other parties. This is particularly true where counsel
has been retained for both sides. The Department should not be
required to determine whether other parties have been served. The
Department should also not be required to provide carbon copies to
the parties. All of the parties must serve copies of
_correspondence upon the other parties.

The communication with the Department did not rise to the
level of an action deserving of sanctions, however. The Department
did not act on the correspondence that was sent, and only when an
official petition was received by the Department did it consider

the issues. According to the mailing certificate, the petition for
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issuance of a permit was served upon Mr. Arment.

Finally, there have been some questions raised regarding the
‘the attorneys who are representing various parties.

The records of the Department show that Randall Budge,
attorney at law, is representing Marsh Valley Hydro Electric
Company. If Mrﬁ Harris is now representing Marsh Valley Hydro
Electric Company, a substitution of counsel would be appropriate.
The Department, as well as Mr; Arment, should know who is
representing the respective interests in this matter, and with whom
they should communicate.

ORDER

IT IS HEREBY ORDERED that the Petition for Issuance of License
(Permit) is DENIED.

IT IS FURTHER ORDERED that the petition for sanctions against
Ted Sorenson and his agents or representatives is DENIED.

IT IS FURTHER ORDERED that pending resolution of judicial
review of the deniéd petition for intervention and any documents
filed with the Department by Marsh Valley Hydro Electric Company,
Ted Sorenson, and attorneys representing these interests, and also
by Kenneth Arment, attorney at law, must by served upon the other

Jparties.
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IT IS FURTHER ORDERED that Mr. Harris must identify his
present relationship with Marsh Valley Hydro Electric Company, or

with other interested parties.

Dated this 141'-'-’— day of %g;y ., 1990.

. KEITH HIGGINS
Director

CERTIFICATE OF MAILING

?2/5 g
I hereby certify that on this d?vkﬂday of P
1990, I mailed a true and correct copy of the Order Denying

Applicant’s Petition for Issuance of License (Permit) and Order
Denying Perspective Intervenors Motion for Sanctions, postage
prepaid, to the following individuals:

Kenneth Arment Randall C. Budge

Brady, Saetrum & Lerma Racine, Olson, Nye, Cooper &
First Interstate Center Budge

877 West Main St., Suite 800 P.0. Box 1391

P.O. Box 1398 Pocatello, ID 83204-1391

Boise, ID 83701-1398
Ted Sorenson

Donald Harris 550 Linden Dr.

‘Holden, Kidwell, Hahn & Crapo Idaho Falls, ID 83401

P.0O. Box 50130

Idaho Falls, ID 83405
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BEFORE THE
DEPARTMENT OF WATER RESOURCES

STATE OF IDAHO

IN THE MATTER OF APPLICATIONS ) ORDER DENYING PETITION
FOR PERMIT NOS. 29-7578 AND ) FOR REHEARING AND
29-7772 IN THE NAME OF MARSH ) AMENDING ORDER DENYING
VALLEY HYDRO ELECTRIC COMPANY ) PETITIONS

)

A petition for leave to intervene, file protest, cancel
applications and for inquiry (petition to intervene) was filed by
Lava Irrigation bistrict and other petitioners in September,
1988. The Department of Water Resocurces (Department) issued an
Order Denying Petitions on July 11, 1989,

The petitioners filed a petitioﬁ for rehearing on July 31,
1989. The first portion of this 6rder, in narrative form,
addresses the issues raised in the petition for rehearing. The
issues raised by the petition for rehearing will be addressed in
substantially the same order they were framed by the petitioners.
The second portion of this order, labeled as findings of fact and
conclusions of law, addresses issues raised by the petition to
intervene.

Ex Parte Communications

Petitioners assert that the Department did not receive a
letter from Ted Sorenson until after they had filed their
petitions and that the communication, without notification to the

petitioners, was an ex parte communication. ﬁﬁﬁ'ga“
7y
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Finding of fact No. 8 should bhe corrected to reflect that
Ted Sorenson sent a letter tot he Department which was dated
August 31, 1988. The Department did not receive the letter until
September 7, 1988, seven days after the filing of the petition to
intervene.

The acceptance of the letter by the Department was not an ex
parte communication as contemplated by Idaho Code § 67-5213.
The Department did not act on the information contained therein,
The petitioners have not shown that the letter, by residing in
the files of the Department, was prejudicial to resolution of
their petition to intervene. Nor have they shown how the facts
contained in the letter itself were used by the department to
determine any issue raised in the petition to intervene.

Correspondence between Applicant and Department

Petitioners arque that the Department failed to recognize
Department consideration of other correspondence requiring
submittal of information from the applicant.

Finding of fact No. 7 contained a brief statement regarding
repeated correspondence between the applicant and the Department.
The petitioners have specifically identified some of the
correspondence. A review of the correspondence reveals that some
of the responses from the applicant were timely and some were not
timely. The Department’s return inquiries were also not always
prompt. The delays and tardiness are not cause for cancellation
at this juncture,

FCTLI S
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Rule 4,1,4. and Rule 4,5,1, Time Requirements

Rule 4,1,4. of the Water Abpropriation Rules and Regulations
does not require that a request for delay of commencement or
processing be filed if a delay in commencement of processing
occurs. It is a mechanism whereby the applicant can obtain a
period of inaction by the Department. It also does not establish
expiration periods after which an application will automatically
lapse, be voided, or be cancelled. The applications will not be
cancelled for the expiration of a period of inaction, regardless
of whether the applicant requested or did not request a delay.

Rule 4,5,1. states that failure to submit information within
thirty (30) days is "cause" for the director to void an
application or advance priority. The rule does not mandate the
remedy, and is a discretionary tool exercised when the director
determines that he must force compliance.

Improper Notice

Petitioners argue that the notice of the applications to
appropriate water were inadequate because the applicant knew of
the interest of the petitioners, and also because the second
application, when published, did not refer to the first
application.

Idaho Code § 42-203A states that publication is the method
for notifying potential interested parties of a water right
application. The Department is not required to publish in its
notice that a filing will be used in connection with other

filings.

ORDER DENYING PETITION J
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Real Party in Interest

The petitioners assert that Ted Sorenson, ds/b/a Marsh Valley
Development Company is the real party in interest and should be
required to participate as the principal party.

The applicant has not totally divested itself of its
interest in the project. The applicant should be entitled to
hire consultants and obtain financing. The fact that the
consultant may provide the financing does not necessarily divest
the applicant of its interest, The Department should not require
Ted Sorenson to be substituted as the real party in interest.

Ultra Vires Act

The petitioners assert that the Department should not have
refused to consider an allegation of ultra vires acts by the
applicants,

The conclusions and order will be amended to allow the
submittal of information regarding any matter which may raise a
question about any of the five criteria contained in Idaho Code §
42-203A. The applicants may also submit information that rebuts
allegations by the petitioners. 1If this information includes an
allegation of ultra vires acts, and it relates to one of the
criteria, the Department will accept the information.

Correction of Names and Water Right Number

The petitioners argue that the directive to non parties to
correct deficiencies in the filing was an error by the
Department.

The language in the order directing McCammon Ditch Company

-

and Marsh Valley Hydro Electric Géﬁpaﬁ??tprgpgﬁpct errors in

c -EJ
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names and water right numbers should have been permissive rather
than mandatory. The mandatory language will be changed to

permissive language.

Failure by Applicants to Contest Petitions and Motion to Strike

The petitioners imply that failure by the applicants to
contest its petitions should result in a default and granting of
their petitions. They also arque that a letter to the Department
from Randy Budge, dated August 10, 1989, should be stricken, to
the extent it is deemed an answer to the petition for rehearing,
because it was untimely filed.

This is not a default proceeding, and the Department must
determine whether the petitions should be granted or denied. The
letter from Randy Budge is a response to the first order of the
Department, and does not address the issues raised in the
petition for rehearing, bﬁt merely asks for a determination.

The petition for "rehearing” should be denied to the extent
that it again requests intervenor status and a hearing. The
findings of fact and conclusions of law are amended as follows:

FINDINGS OF FACT

1. McCammon Ditch Company filed application to appropriate
water no. 29-7578 in 1981. Another application to appropriate
water was filed in the name of Marsh Vvalley Hydro Electric
Company in 1984, and was assigned water right no. 29-7772.

2. The applications were properly advertised as required hy
the Idaho Code. The name printed in the legal notice for
application no. 29-7772 was Marsh Valley Hydro Electric Co.
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3. Application no, 29-7578 was not protested. 1Idaho
Department of Fish and Game filed a protest against application
no. 29-7772, but the protest was withdrawn on September 24, 1984.

4. The files of the Department contain an assignment
purporting to assign permit no. 29-7585 from the McCammon Ditch
Company to Marsh Valley Hydro Electric Company. McCammon Ditch
Company has never owned pérmit no. 29-7585 and correspondence in
Department files indicate that McCammon Ditch Company intended to
assign permit no. 29-7578.

5. Department files contain an affidavit attesting to the
authority of Marsh Valley Hydro Electric Co. to do business in
the state of Idaho, signed by Lyndon Green, the president of
Marsh valley Hydro Electric Co.

6. The Water Appropriation Rules andrﬁegulations were
promulgated in October, 1986. -

7. The Department and representatives of the applicant
corresponded repeatedly about the progress of the proposal during
1986, 1987, and 1988.

8. On May 20, 1988, the Department requested that the
applicant submit additional information as required by Rule 4,5.
of the Water Appropriation Rules and Regulations. The letter
requested a reply within sixty (60) days. The applicant
responded to the Department’s request for information on August
31, 1988. The letter was received by the Department on Septemher
7, 1989.

9. On August 31, 1988, Lava Irrigation Company, Dempsey

Irrigation Company,;FiShHé?ég

23{E?igating Company, Jim Andrus,
s it
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Ken Andrus and Max Hall (petitioners) petitioned the Director of
the Department for leave to intervene, file protest, cancel é
applications, and for inquiry in the matter of applications for l
permit nos. 29-7578 and 29-7772.
CONCLUSIONS OF LAW

1. Rule 6,1. of the Practice and Procedure Rules and
Reqgulations states that the Department may grant leave to
intervene when "[plersons, other than the original parties to the
proceeding, who are directly and substantially affected by the
proceeding, shall secure an order from the Director . . . granting ;
leave to intervene before being allowed to participate . , .." :

2. Rule 6 contemplates that an intervention will not be
granted unless a formal dispute resulting from the filing of a
protest is filed, and a formal dispute is pending which may
culminate in a hearing.

3. Unless notice of an application for permit is improperly

advertised, readvertisement and making available another protest
periocd is not appropriate.

4. Rule 4,5,1. of the Water Appropriation Rules and
Regulations discusses the time frames within which an applicant
must respond to a request for information.

For unprotested applications and permits being reprocessed,
the additional information required by Rule 4,5,3. shall be
submitted within 30 days after the director notifies the
applicant that the application or permit is being reviewed
for decision. The director may extend the time within which
to submit the information upon request by the applicant and
upon a showing of good cause.

Failure to submit the reguired information within the time
period allowed will be cause for the director to void an

application. . H&ié e
‘ Q?E,A
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5. The Department granted sixty days for submittal of the
information. It was not received within sixty days.

6. Rule 4,5,1. does not mandate that an application be
voided for tardy submittal. The rule creates "cause" for action
that may be taken by the director at his discretion.

7. Prior to voiding an application, the applicant is
entitled to notice of pending department action to void the
application. The May 20, 1988, letter did not afford adequate
notice of possible Department action.

8. Rule 4,1,4. of the Wwater Appropriation Rules and
Regulations states that an "applicant may request in writing that
commencement of processing . . . be delayed for a period not to
exceed one (1) year or that processing be interrupted for a
period not to exceed six (6) months.”

9, Processing of applications nos. 29-7578 and 29-7772 had
already begun prior to promulgation of the rules. Furthermore,
the expiration of six months during processing does not result in
an interruption of processing. Rule 4,1,4. creates a mechanism
for requesting time for inaction; it is not a mandate that a
filing be voided if action on the permit is not complete within
the time frames set forth in the rule, and the applicant has not
requested delay.

10. Permit No. 29-7578 has not been properly assigned to the
Marsh Valley Hydro Electric Co.
11. 1Idaho Code § 42-206 through § 42-210 requires Department

approval of assignments of hydropower permits. Failure to

properly identify iig§§§f§ﬁfq&ffﬁs not grounds to void an

ORDER DENYING PETITIONAN 2 2 1097
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application or pérmit, particularly where the Department

acknowledged and recognized the assignment.

T M

12, 1In this case, it appears that Marsh Vvalley Hydro
Electric Co. substantially complied with the requirements for
assigning a hydropower filing. Correction of the name and the
number listed on the assignment will resolve the inconsistencies
in file 29-7578. Correction of the name on application no.
29-7772 will resolve the inconsistencies in file no. 29-7772.

13. When an application to appropriate water is filed with
the Department, the Department is required to consider criteria
set forth in Idaho Code, § 42-203A. Thesé criteria must bg
considered regardless of whether an application is protested, and
regardless of whether there is an ongoing protest proceeding.

14, In evaluating the criteria, the Department must gather
and consider evidence relative to the criteria.

15. Any person substantially affected by a filing may
submit information about the filing to the Department of Water
Resources, even after the protest period has expired. The
Department will forward the information submitted to the
applicant, and inform the applicant that it will consider the
information and determine whether the application should be
rejected or approved.

16. The petitioners may present facts that relate to the E
criteria of Idaho Code § 42-203A.

ORDER

IT IS HEREBY ORDERED as follows:
y "‘, 1%‘)&,{ ,,‘v’::“ ‘{‘
R L n
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1. The petitions for leave to intervene, file protest, and
cancel applications are DENIED, |

2. The petition to strike, petition for rehearing, and
motion for attorneys fees is DENIED,

3. The petition for hearing and investigation regarding
water distribution on the Portneuf River contained in.the
petition for rehearing need not be resolved as part of the
consideration of application nos. 29-7578 and 29-7772. The
petition will be taken under advisement.

4. The portion of the petition which asks for inquiry, to
the extent that it seeks the opportunity to submit facts that
would assist the Department in reaching a decigion regarding the
applications is GRANTED,

5. The petitioners may submit facts related to any of the
five criteria of Idaho Code § 42-203A. The petitioners must
submit the information to the Department of Water Resources
within thirty (30) days of the date of service of this order.

6. Any information submitted by the petitioners or the
applicant to the Department must alsoc be served upon the other
interested entities through their attorneys. An additional
period of thirty (30) days shall also be granted from the date of
service to rebut any evidence submitted.

7. McCammon Ditch Company may correct the assignment
contained in file no. 29-7578 by refiling an amended assignment
naming the proper assignee and listing the proper water right

number. fi'ﬁFfﬁﬂgﬁﬂ??
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8. Marsh Valley Hydro Electric Co. may correct the spelling
of the name listed on application no. 29-7772 by submitting a
written request for correction to the Department.

Dated this /74 day of October, 1989,

* -

-

. KEITH HIGGINseﬁz;/
Director

i SRR ‘ e
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CERTIFICATE OF MAILING

e
1 hereby certify that on this /Y¢ day of October, 1989, a
true and correct copy of the Order Denying Petition for Rehearing
and Amending Order Denying Petition, was mailed, postage prepaid,
to the following individuals:

Ken Arment, Attorney at Law
P.0O. Box 1398
Boise, ID 83701-1398

Randy Budge, Attorney at Law
P.0. Box 1391 -
Pocatello, ID 83204-1391

Kent Foster

Holden, Kidwell, Hahn & Crapo
Idaho First National Bank Bldg.
P.0. Box 51030

Idaho Falls, ID 83405

Ted Sorenson, P.E.
550 Linden Dr. _
Idaho Falls, ID 83401
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE

STATE OF IDAHO

IN THE MATTER OF APPLICATIONS

FOR PERMIT NOS. 29-7578 AND
ORDER DENYING
29-7772 IN THE NAME OF MARSH PETITIONS

VALLEY HYDRO ELECTRIC CO.

L N L L W P S

This matter having come before the Department of Water
Resources (Department) as a result of the filing of a petition
for leave to intervene, the Department finds, concludes, and
orders as follows:

FINDINGS OF FAC%

1. McCammon Ditch Company filed application to appropriate
water no. 29-7578 in 1981. Another application to appropriate
water was filed in the name of Marsh Valley Hydro Electric
Company in 1984, and was assigned water right no. 29-7772.

2. The applications were properly advertised as required by
the Idaho Code. The name printed in the legal notice for
application no. 29-7772 was Marsh Valley Hydro Electric Co.

3. Application no. 29-7578 was not protested. Idaho
Department of Fish and Game filed a protest against application
no. 29-7772, but the protest was withdrawn on September 24, 1984.

4, The files of the Department contain an assignment

purporting to assign permit no. 29-7585 from th1@ﬁ¢uammpnsﬁépgh
d DR T T
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Company to Marsh Valley Hydro Electric Company. McCammon Ditch
Company has never owned permit no. 29-7585 and correspondence in
Department files indicate that McCammon Ditch Company intended to
assign permit no. 29-7578.

5. Department files contain an affidavit attesting to the
authority of Marsh Valley Hydro Electric Co. to do business in
the state of Idaho, signed by Lyndon Green, the president of
Marsh Valley Hydro Electric Co.

6. The Water Appropriation Rules and Regulations were
promulgated in October, 1986.

7. The Department and representatives of the applicant
corresponded repeatedly about the progress of the proposal during
1986, 1987, and 1988.

8. On May 20, 1988, the Department requested that the
applicant submit additional information as required by Rule 4,5.
of the Water Appropriation Rules and Regulations. The letter
requested a reply within sixty (60) days. The applicant
responded to the Department’s request for information on August
31, 1988.

9. On Aaugust 31, 1988, Lava Irrigation Company, Dempsey
Irrigation Company, Fish Creek Irrigating Company, Jim Andrus,
Ken Andrus and Max Hall (petitioners) petitioned the birector of
the Department for leave to intervene, file protest, cancel
applications, and for inquiry in the matter of applications for
permit nos. 29-7578 and 29-7772.

CONCLUSIONS OF LAW
1. Rule 6,1. of the Practice and Proggéﬁaﬁfglymd
PO
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Regulations states that the Department may grant leave to
intervene when "[plersons, other than the original parties to the
proceeding, who are directly and substantially affected by the
proceeding, shall secure an order from the DPirector. . . granting
leave to intervene before being allowed to participate. M

2. Rule 6 contemplates that an intervention will not he
granted unless a formal dispute resulting from the filing of a
protest is pending, and which may culminate in a hearing.

3. Unless notice of an application for permit is
improperly advertised, readvertisement and making available
another protest period is not appropriate.

4. Rule 4,5,1. of the Water Appropriation Rules and
Regulations discusses the time frames within which an applicant
must respond to a request for information,

For unprotested applications and permits being

reprocessed, the additional information required by

Rule 4,5,3. shall be submitted within 30 days after the

director notifies the applicant that the application or

permit is being reviewed for decision. The director

may extend the time within which to submit the

information upon request by the applicant and upon a

showing of good cause.

Failure to submit the required information within the

time period allowed will be cause for the director to

void an application.

5. The Department granted sixty days for submittal of the
information. It was not received within sixty days.

6. Rule 4,5,1. does not mandate that an application be

voided for tardy submittal. The rule creates "cause" for action

that may be taken by the director at his discretion,
7. Prior to voiding an application, the apnﬁgﬁ@gﬁris
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entitled to notice of pending department action to void the
application. The May 20, 1988 letter did not afford adequate
notice of possible Department action.

8. Rule 4,1,4. of the Water Appropriation Rules and
Regulations states that an "applicant may reguest in writing that
commencement of processing . ., . be delayed for a period not to
exceed one (1) year or that processing be interrupted for a
period not to exceed six (6) months."

9. Processing of applications nos. 29-7578 and 29-7772 had
already begun prior to promulgation of the rules. Furthermore,
the expiration of six months during processing does not result in
an interruption of processing. Rule 4,1,4. creates a mechanism
for requesting time for inaction; it is not a mandate that a
filing be voided if action on the permit is not complete within
the time frames set forth in the rule.

10. Permit No. 29-7578 has not been properly assigned to the
Marsh Valley Hydro Electric Co.

11. Idaho Code § 42-206 through § 42-210 requires Department
approval of assignments of hydfopower permits. Failure to
properly identify a water right is not grounds to void an
application or permit, particularly where the Department
acknowledged and recognized the assignment.

12. 1In this case, it appears that Marsh Valley Hydro
Electric Co. substantially complied with the requirements for
assigning a hydropower filing, presumably application no.
29-7578. Submittal of an amended assignment correcting the name

and the number listed on the assignment will resolve M@?ﬂ?@ng‘“”a
; RS A T
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inconsistencies in file 29-7578. Correction of the name on
application no. 29-7772 will rescolve the inconsistencies in file
no. 29-7772.

13. When an application to appropriate water is filed with
the Department, the Department is required to consider criteria
set forth in Idaho Code, § 42-203A. These criteria must be
considered regardless of whether an application is protested, and
regardless of whether there is an ongoing protest proceeding.

14, 1In evaluating the criteria, the Department must gather
and consider evidence relative to the criteria.

15. Any person substantially affected by a filing may submit
information about the filing to the Department of Water
Resources, even after the protest period has expired. The
Department will forward the information,submitted to the
applicant, and inform the applicant that it will consider the
information and determine whether the application should be
rejected or approved.

16. An allegation of ultra vires activities by corporate
entities is not a matter that the Department is authorized to
resolve.

ORDER
IT IS HEREBY ORDERED as follows:
1. The petition, to the extent that it requests leave to
intervene, file protest, and cancel applications is DENIED.
2. The portion of the petition which asks for inquiry, to
the extent that it seeks the opportunity to submit facts that
would assist the Department in reaching a decision-re&§£%¥%gﬁﬁﬁ§¢F#?
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applications is GRANTED.

3. Any technical data that would establish or discount
injury to the petitioners must be submitted to the Department of
Water Resources within thirty (30) days of the date of service of
this order.

4. Any information submitted by the petitioners or the
applicant to the Department must also be served upon the other
interested entities through their attorneys. An additional
periond of fifteen (15) days shall also be granted from the date
of service to rebut any evidence submitted.

5. McCammon Ditch Company shall correct the assignment
contained in file no. 29-7578 by refiling an amended assignment
naming the proper assignee and listing the proper water right
number. a

7. Marsh vValley Hydro Electric Co, shall correct the
spelling of the name listed on application no. 29-7772 by
submitting a written request for correction to the Department.

pated this // ¥ day of guly, 1989.

. KETTH HIGGINS
Director

ORDER DENYING PETITIONS
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CERTIFICATE OF MAILING

I hereby certify that on this /2% day of July, 1989, a true
and correct copy of the Order Denying Petitions, was mailed to the
following individuals, postage prepaid:

Ken Arment, Attorney at Law
P.0O. Box 1398
Boise, ID 83701-1398

Randy Budge, Attorney at Law
P.0O. Box 1391
Pocatello, ID 83204-1391

Kent Foster

Holden, Kidwell, Hahn & Crapo
Idaho First National Bank Bldg.
P.O. Box 51030

Idaho Falls, ID 83405

Ted Sorenson, P.E.
550 Linden Dr. a
Idaho Falls, ID 83401

'4414(

Clerical Assistant

4
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Form 202
3/78

tdent. No. ﬂ'? )
STATE OF IDAHO

DEPARTMENT OF WATER RESOURCES
APPLICATION FOR PERMIT

To appropriate the public waters of the State of ldaho

1. Name of applicant Marsh Véllez Hydro Electric Company Phone (208) 245-3494

Post office address ¢/0 Lyndon Green, President, McCammon, Idaho 83250

2. Source of water supply Portneuf River which is a tributary of Snake River
3. Location of point of diversionis _SE % of NW  %of Section 22 Township 9 8§
Range 37E B.M. Bannock County, additional points of diversion if any:
NONE. Existing rock filled wooden crib diversion structure will be used

4. Water will be used for the following purposes:

{cfs

Amount

{cts or acre-faet per annum)

Amount 75 cfs for hydropowexr purposes from Jan. 1 to Dec. 31 (both dates inclusive)
P ]

}
for purposes from to {both dates inclusive)

Amount

{cfs or acra-feet per annum)

Amount

{cfs or acre-feat per annum) *

for purposes from to {both dates inclusive}

- for purposes from to {both dates inclusive)

5. Total quantity to be abpropriated:

a.

75 ¢fs

cubic feet per second and/or b. _—— acre-feet per annum.

6. Proposed diverting works: Water diverted fram Portneuf River by

existing rock filled wooden crib into

a. Description of ditches, flumes, pumps, headgates, etc. existing irrigation canal., Diverted from
canal in Nw4 Nwk, Section 21, T. 9 S., R. 37 E.B.M., by concrete box into penstocks
connected o hydro electric plant located adjacent to Portneuf River.

b. Height of storage dam /A feet, active reservoir capacity N/A acre-feet; total reservoir

capacity N/A acre-feet, materials used in storage dam:

Period of year when water will be diverted to storage NONE. run oft® the river inclusive,

{Month/Day) {Month/Day)

¢. Proposed well diameteris /2 inches; proposed depth of well is N/A  feet.

7. Time required for the completion of the works and application of the water to the proposed beneficial

use is 5 years {minimum 1 year — maximum 5 years).

8. Description of proposed uses:
a. If water is not for irrigation:
{1) Give the place of use of water: NW % of NW % ofSection 21 Township 9 8.

(2)
(3)

(4}

(5)

Range 37 E.B.M.

Amount of power to be generated: 600 horsepowerunder 88  feet of head.
List number of each kind of livestock to be watered N/A
AERLT T

Name of municipality to be served N/A ' r;f P"‘ﬂ , or number of families to be
supplied with domestic water N/A . JAN 24 B

| 21993 |
If water is to be used for other purposes describe: water to be diverted from Portneuf
River conveyed through existing canal to new spliter box, diverted
through Penstock and hydro generating plant., and returned to river.

Total distance of conveyance thru canal 1/2 mile.




b. If water is for irrigation, indicate acreage in each subdivision in the tabulation below:

TWP

NE% NW% SWh SE%
NEY [NW% jSWY% | SE% | NEW | NWY% [swi | SEX NE% [NWw| SWi| SE% § NE% [NWY% | SWi| SEX

TOTALS

RANGE | SEC,

Total number of acres to be irrigated

c. Describe any other water rights used for the same purposes as described above.

N/A

9. a. Who owns the property at the point of diversion McCammon Ditch Company

b. Who owns the land to be irrigated or place of use  mnger 8. Johnson

c. |f the property is owned by a person other than the applicant, describe the arrangement enabling the
applicant to make thisfiling . Applicant has an Option to Purchase a plant

gite and adjaggnt easenent with land owner Roger §. Johngon which was

entered into on October 3, 1983, and recorded as Bannock County #718016.

Thi i i rcised within approximately 90 days followin
which the land used will be owned by Applicant.
10. Remarks

i i i i 2 —753?' reviously obtained

to appropriate 175 cfs to provide for a total of 250 cfs.

BT aary
o o !}f 3’* 3

JAN 2 2 1993




11. Map of proposed project: show clearly the proposed point of diversion, place of use, section number,
township and range number.
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Scale: 2 inches equal 1 mile,

BE IT KNOWN that the undersigned hereby makes application for permit to appropriate the public waters of
the State of Idaho as herein set forth.

4 _ ‘ 4 (Apfslicant)




Received by __Zys)  Date o605 F4 Time /. I
Preliminary check by ﬁj{' E : Fee § ?7-.—5 2~

Receipted by d T Date 6-6-84 23547
Publication prepared by Date 6-6-9Y4

pulished in LA aho Stgte Journal

Publication dates G-/ G-2/ -84

Publication approved 47/ Date 6 -6 - §4

Protests filed by: WiTHOR AW
Copies of protests forwarded by CW
Hearing held by Date

Recommended for  approval denial by

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

This is to certify that 1 have examined Application for Permit to appropriate the public waters of the State

of 1daho No. , and said application is hereby

1. Approval of said application is subject to the following limitations and cenditions:. .. . |

a. SUBJECT TO ALL PRIOR WATER RIGHTS. T
b. Proof of construction of works and application of water to beneficial use shall be submitted on or be-

fore , 19

c. The rate of diversion, if water is to be used for irrigation under this permit, when combined with all
other water rights for the same land shall not exceed 0.02 cubic feet per second for each acre of land.

d. Other:

DT AR

_ JAN221993




Form 2057206

7/81 ' Ident. No.

STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES
AFFIDAVIT FOR WATER RIGHTS TO BE USED
FOR POWER PURPOSES

A, Establishment of Residency: (Complete either 1, or 2).

1. Individual Applicant or Individual Members of a Partnership:

I, of ’
(name) (city)

county of , State of Idaho, being duly sworn, do

hereby certify that I am a bona fide resident of the State of Idaho.

. Corporation:

I, Lyndon Green : of McCammon ,
(name) (city)
County of Bannock s State of Idaho, being duly sworn, depose

and say: That I am the designated registered agent of the MARSH VALLEY

HYDRO ELECTRIC CO. : that as such I am in charge of the registered
{name of corporation}

office of the said corporation as required by Section 30-1-12, Idaho Code, at

McCammon, Idaho, wherein are kept the corporate records required
(city)

by Section 30-1-52, Idaho Code: and that MARSH VALLEY HYDRC ELECTRIC CO.
(name of corporation)

is a corporation qualified to do business In the State of Idaho under the laws of
the State of Idaho,

B. Ownership of Facilities: (To be completed for hydropdwer projects only)

(check one)

Sl

The hydropower facility to be developed pursuant to the attached Application for
Permit:

I:] Will not utilize existing man-made irrigation facilities such as a dam or a

canal.

Will utilize existing man-made irrigation facilities such as a dam or a canal,
and permission of the owner is documented in an affidavit attached hereto.

Will utilize existing man-made irrigation facilities such as a dam or a canal
and the owner of the facilities is the signee of this affidavit,

‘ 1
Aoty Dot [ Dre
S £ Idah ) spplifant v

tate o ano
County of 7‘21%”&[‘/( ) 88.

On this IOM day of ){}UG’USF/’ , 19 Qq , personally
appeared before me the signer(s) of the above instrument, who duly acknowledged
to me that he (she) (they) executed the same.

SRt C Bt

) Notary Public residing at{
sea
F%KC{j%ZZQ; ;;£§é5[&9
S

By

My commission expires:

0/15/59




PROOF OF PUBLICA1TION

STATE OF IDAHO } ..

County of Bannock

-

J JECEIVET,

JUN 2o 1984

Department of Water fesources
Eastern District Office

Sandra K Herald

being first duly sworn on oath deposes and says; That she
was at all times herein mentioned a citizen of the United States of Ameri-
ca, more than 21 years of age, and the Principal Clerk of THE IDAHO
STATE JOURNAL, a daily newspaper, printed and published at Pocatello,
Bannock County, ldaho, and having a general circulation therein.

That the document or notice, a true copy of which is attached, was
published in the said IDAHO STATE JOURNAL, on the following dates,
to-wit:

June 14 1984 19
June 21 1988 19
L19_ , 19

, 19 19

19 , 19

That said paper has been continuously and uninterruptedly published
in said County for a period of seventy-eight weeks prior to the publication
of said notice or advertisement and is a newspaper within the meaning
of the laws of Idahg.

Subscribed and sworn to before me this 25th

day of June 19 84

Q-G NS

Notary Public, State of ldaho
Residence: Pocatello, Idaho




PROOF OF PUBLICA1ION i3>~

County of Bannock

STATE OF IDAHO } .

TER RIGHT
The following application(s) have been
filed to appropriate the public waters of
the State of ldaho:

29-7772

MARSH VALLEY HYDRO ELECTRIC
CcOo.
MCCAMMON, D 83250
source: PORTNEUF RIVER trib. to
SNAKE RIVER
Date Filed: 06-05-1984
Diversion Pt; SENW Sec 22 T 095 R 37E
Use: POWER {75.00 CF5)
in: NWNW Sec 21 T 096 R 37E
The permit(s} will be subject fo all prior
water rights. Profests must be filed with
the Director, Dept. of Water Resources,
150 Shoup Ave., Suite 15 Iidaho Falls,
|daho 83402 on or before JULY 2, 1984,
S/Ken Dunn, Dir.
June 14, 21, 1984
No. 18

DECENT T

JUN Zb 1984
yigpariment of Woior Hesgniers
EaSTEfn District s whor
e . Bzadra dHerold
being first duly sworn on oath deposes and says: That _. =0¢

was at all times herein mentioned a citizen of the United States of Ameri-
ca, more than 21 years of age, and the Principal Clerk of THE IDAHO
STATE JOURNAL, a daily newspaper, printed and published at Pocateilo,
Bannock County, Idaho, and having a general circulation therein.

That the document or notice, a true copy of which is attached, was

published in the said IDAHO STATE JOURNAL, on the following dates,
to-wit:

odwee 1y g9k 0 19
e e dune 22 qgy 19
U 1< ] ) .19
e 19 . . . 19
19 — o 19

That said paper has been continuously and uninterruptedly published
in said County for a period of seventy-eight weeks prior to the publication

of said notice or advertisement and is a newspaper within the meaning
of the laws of Idaho/

_______ /_Lwﬁa,z / f_/l{ £ ot A

Subscribed and sworn to before me this L okh

day of .
< s

Notary Public, State of Idaho
Residence: Pocatello, Idaho

o June 19 b






State of Y | ho

DEPARTMENT OF WATER RESOURCES
1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720 - (208) 334-7900

CECIL D, ANDRUS
GOVENOR
R. KEITH HIGGINSON
DIRECTOR

May 20, 1988

Ted 8. 8orenson, P.E.
550 Linden Drive
Idaho Falls, ID 83401

Re: Permits to Appropriate Water Nos, 29-7578 and 29-7772
Dear Mr. Sorenson:

Following our telephone conversation in which you reqguested
processing of the applications to appropriate water Nos. 29-7578
and 29-7772, 1 have reviewed theffiles. This letter is a request
for additional information which we must receive prior to
- approval., Please respond to the following:

1. our records are unclear as to whether the option to
purchase land with Roger S. & Kaye R. Johnson has been exercised.

2. The FERC report states that water will not be available
for hydropower generation during the peak irrigation months. The
application to appropriate water seeks a water right to divert
water year around. Please justify why the period of use should
not be shortened.

3. Will losses occur in the delivery system which will
injure other water right holders?

4. State the total annual volume of water anticipated to
be diverted during a peak and average year.

5. Our files lack a current certified statement of
financial commitment. Correspondence from BayBank of Beston only
states that BayBank "would readily consider a request for the
financing of the site." Either a statement of commitment from
BayBank of Boston, or a short statement of worth from Bonneville
Pacific must be submitted.

6. Explain design construction and operation techniques to
minimize the effects of a shutdown on the canal system and on

uses of water both from the canal and also downstream from the
hydrepower plant.

7. Explain what engineering design features are planned to

prevent water hammer or negative pressure in the penstock. IDWR
will require the project design and construction to be certified

Y EFE

JAN 9 9 1993




by a licensed Idaho engineer to insure the adequacy and safety of
the conetruction.

8. You have previously explained that the present ditch
diversions for the McCammon Ditch Company and the Portneuf-Marsh
Valley Irrigation Company will not be changed. Please explain
the design of the diversion that is proposed. Please also submit
a copy of the latest plans. Our latest copy is contained in the
FERC application file, and depicts the McCammon Ditch Company
diversion combined with the Portneuf-Marsh Valley diversion,

9. In relationship to paragraph 8, the two permits list
different tracts as the respective points of diversion. Please
reconcile the discrepancy.

10. Provide a copy of the portien of the power sales
contract which details the term of years of the contract.

11. Explain how the diversion bypass will work
mechanically.

Please submit the above requested information within sixty
(60) days of the date of this letter.

Sincerely,

G osine

GARY SPACKMAN, Supervisor
Allocation Section

GS:jif

CC: Randy Budge
Eastern

‘ ’ L . A
fr/

JAN 2 2 1993




LAW OFFICES OF

LOWIS F. RACINE, JR. RACINE, OLSON, NYE, COOPER & BUDGE

WILLIAM ©. OLSON

wW. MARCUS W. NYE CHARTERED TELEPHONE
GARY L. COOPER CENTER PLAZA-CORNER FIRST & CENTER Area Cooe 208
RANDALL C. BUDGE 232-6101
JOHN A. BAILEY, JR. POST OFFICE BOX 1391

JOHN R, GOODELL* POCATELLO, IDAHO 83204-0391 —
JOHN B. INGELSTROM TeLEX
DANIEL €. GREEN March 25, 1988

Z208-232-6108

REED W. LARSEN
CARY B. COLAIANNI
CAVID E. RAYBORN

*ALSO MEMBER ILLINQIS BAR

Gary Spackman

Supervisor, Water Allocations Sections
Idaho Department of Water Resources
State House

Boise, Idaho 83720 Department of Water Resources
Re: Applications for Permit No. 29-7772 and 29-7578

Dear Gary:

We represent Marsh Valley Hydro Electric Company with respect
to the captioned applications and the development of their
co~generation project on their canal system adjacent to the
Portneuf River east of McCammon, Idaho. Ernest Carlsen, Water
Rights Supervisor for the Eastern Division indicated that future
correspondence pertaining to this matter should be directed
to you.

I am enclesing a copy of the signed development contract
entered into on February 23, 1988 between our client, Marsh
Valley Hydroelectric Company and the developer, Marsh Valley
Development, Inc. The principle owner, engineering and developer
for the developing corporation is Ted Sorenson of Sorenson
Engineering, 550 Linden Drive, Idahc Falls, Idaho 83401.

It is my understanding that Ted Sorenson has in the recent
past been in communication with Norm Young of your department
with regard to this matter and has provided him with a copy
of the FERC application for minor license filed in September,
1987 together with other information ags has been reguested
including information concerning the financing, engineering
and design of the project.

I am also enclosing a copy of the February 19, 1988 letter
from Bay Bank of Boston which has made a committment to finance

the constructioen o©f the project. The developer plans on
commencing construction as soon as FERC has issued the license
which 1is expected within the next several weeks. Certain

supplemental information required by FERC has recently been
submitted by Sorenson Engineering via letter dated March 8,
1988, a copy of which is alsc enclosed.




Gary Spackman
Page Two
March 25, 1988

Based upon the foregoing, it 1is our understanding that
yvou now have all information necessary and we know of no reason
why the permit should not be issued. Accordingly, we would
respectfully request that the Department act upon the pending
applications and issue the permits without further delay.

The urgency in issuing the permits 1is two-fold. First,
final approval of the FERC license may be prejudiced absent
an approved application and permit; and second, we are advised
that Senate Bill No. 1504 has passed the Idaho State Senate
and, if it becomes law, might impede issuance of the permits
at a later date.

If you have any questions or if anything further is needed
to expedite this matter, please contact Ted Sorenson or me.

Ve trudy yeyrs,

RANDALL BUDGE
RCB:gr
Enclosure

cc: Ted Sorenson
Ernest Carlsen
Keith Bennett
Lyndon Greene




W w Jacques F. Fiechter

BayBank Boston, N.A. ¢ ’ -
Senior Vice President

175 Federal Stre~”
Bosion, MA 021
(617) 482-1040

(. &2@ Ledge.

7

</
, . Department of Water Resausces

Boston

February 19, 1988

Portnuef Marsh Valley Canal Company FEB Z 3y

c/o Sorenson Engineering

550 Linden Drive
Idaho Falls, Idaho 83401 - e

C

-

Dear Sirs:

I am pleased to provide this letter at Ted Screnson's request.
BayBank Boston is one of the most active hydro financing banks
in the country. We are now, or have been, involved in the
financing of 38 small scale hydro projects, including (in
1daho) Smith Creek in Porthill, Jim Ford in Weippe, Dry Creek
and Bell Mountain near Howe, and Birch Creek near the Idaho
National Engineering Laboratory. The last project, owned

and operated by Ted Sorenson, came on line late in 1986.

We began working with Ted on that project in July of 1984!

Ted has mentioned that you are concerned over the fear of
delays due to deficiencies in the license applications.

Ted alsc mentioned that there had been a mis-start with another
group in the earlier history of the project. Let me assure

you of two things. First, there are fewer and fewer quick
hydro developments these days. Most projects we see for fi-
nancing are the result of at least two years of work before

a spade of soil is turned. In California and Washington tha
time frame can be easily four years. Second, we have confi-
dence in Ted Sorenson's professional and financial integrity. <
He has dealt with this bank in a fashion which has earned

our trust and respect. We would not lend if it were other-
wWlseg.

Based on Ted's description of the Marsh Valley Project, this
bank would readily comnsider a request for the financing of
the site. Though the site is smaller than we are typicatly
looking for, our existing relationship with Ted would enable
us to rationalize getting involved.

1 wish you luck and good speed with your project and would
be pleased to be of further assistance if I can.

Sincerely TS,

prinnnry
7 e v
F:lmh o

Enclosure ;




JDRENSON ENGINEERING

CONSTLYING ENGINEERS
550 LINDEN DRIVE
IDAHO FALLS, IDAHO 83401

JK-522.806Y

Maren 8, 1988

Lois D. Cashell

Acting Secretary

Federal Energy Regulatory Commission
825 N. Capital, N.E.

Room 3110

Washington, D.C. 20426

Departmant of Water Resrurpes

SUBJECT: MARSH VALLEY HYDROELECTRIC COMPANY,
AN IDAHO CORPORATION, PROJECT FERC #10468

Dear Ms, Cashell,

This letter is written pursuant to Mr, Edward A. Abrams' letter
of December 18, 1987, This 1letter contains responses to
deficiencies as contained in Schedule A and responses to the
additional information requested in Schedule B.

Deficiencies Schedule A

Item #1. (a) The following entities will have proprietary
rights necessary to construct, operate or maintain the project:

(1) McCammon Ditch Company
e¢/o Mr. Lyndon Green, President
1791 East South
MecCammon, ID 83250
(208) 254-349Y4

(2) Portneuf-Marsh Valley Canal Company
c¢/0o Mr. Keith Bennett
Downey, ID 83234
(208) 897-5791

Please note that the above canal companies are the owners of the
Marsh Valley Hydroclectric Company, an Idaho corporation.

The project will cross Union Pacific Railroad property and an
easement has been granted for same.

Item #1. (b) No town of greater than 5,000 people is within
15 miles of the project. The project is located within Portneuf
River Water District #29. The contact is Mr. Thomas Bloxham,
Water Master, Route 1, Downey, Idaho 83234. The project is
located within Bannock County, Bannock County Courthouse, P. O,
Box 4777, Pocatello, Idaho 83205.

Item #2, Failure to document rvice Héf’;i:@pplication to
agencies consulted. -

JANZ 2 13993




On September 3, 1937 a copy of the application for licenses
was sent to each agency listed on the certification of Mailing
(attached as last page of the application) along with the cover
letter to Mr. Kenneth F. Plumb of FERC. A copy of the cover
letter and certificate of mailing 1is attached. 1In order to
insure compliance 2 new cover letter transmitting the original
application and this responze is attached.

Item #3. {(a) The comprehensive state and regional water
resource development plan in the area 1is governed by the Idaho
Department of Water Resource Board which has published the Idaho
State Water Plan dated December 12, 1986.

Item #3. (b) Explain how and why the project would or would
not comply with the relevant comprehensive state and regional
water resource plan. Attached is a letter of consultation from
the Idaho State Department of Water Resources and a response
letter dated March 8, 1988 from the Idaho Department of Water
Resources.

"The Idaho Department of Water Resources is charged with the
responsibility for planning for the optimum development of the
water resources of the state through policies and water
allocations which reflect the publiec interest." The Idaho
Department of Water Resources accomplishes this through issuance
of a water right permit. '

The state water right filings have been made and approved
pending issuzance of the FERC license and therefore complies with
the State Water Plan, Specific requirements that have been met
are:

1. The project does not reduce the gquantity of water to
other existing water rights as the project is a non-
consumptive use.

2. Have a sufficient water supply. The project does have
a sufficient water supply as evidenced by USGS gauging
station at Topaz.

3. Is pursued in good faith as has been evidenced by
securing the power sales agreement and retention of an
engineer to prepare the Federal Energy Regulatory
Commission License.

u, Have sufficient financial backing. The project has
sufficient financial backing as a function of the
powWwer sales agreement which has been executed.

5. Not conflict with the 1local publie interest, This
project does not confliet with the 1local public
interest as evidenced by publication of the notice of
appropriation of water in the 1local newspaper and
receiving no protests,

VoTangy g




In addition, the Marsh Valley Hydroelectric Project would
utilize the features of the Marsh Valley Canal Company which is
an owner of the project. According to state law, any use of
existing water feature must have permission from the owner. The
applicant complies with same.

Item #3. (¢} The project would comply with the state water
plan.

Item #4. (a) Attached is a Project Location Map showing the
location of all projeet facilities and their location in the
relation to the stream where the water body on which the project
is located and to the nearest town or any permanent monuments or
objects.

Item ##. (b) The Project Location Map, Hydraulic Profile,
and Exhibit G-2 show clearly existing and proposed project
facilities. Please note that Exhibit G-2 1is revised to show
specifically the project boundaries.

Item #5. The length of the existing feeder ditech is 11,670
feet, The length of the proposed penstock is 500 feet.

Item #6. Refer to the attached Project Location Map. The
‘project would utilize the existing e¢anal intake for the Portneuf-
Marsh Valley Canal to divert water from the Portneuf River and
would construct a new proposed diversion and intake structure
approximately 11,670 feet downstream in the Portnsuf-Marsh Valley
Canal,

Schedule B Additional Information

Item #1. Environmental impacts on vegetation and wildlife

resources. Attached is 2 mini-study on the vegetative resources.
Also attached 1is a letter of consultation and a letter of review
from the Idaho Department of Fish & Game with respect to wildlife
and vegetative resources, With respect to the wildlife
resources, we will adhere to the Department of Fish & Game's
letter of H#arch 11, 1988 which refers to the Idaho Department of
Fish & Game's letter of March 11, 1983. We will adhere to these
guidelines, With respect to the vegetative resources, we will
adhere to the report prepared by Whitehorse Associates of
Smithfield, Utah,. A copy is attached. This report and plan of
action is approved by the Idaho Department of Fish & Game., Idaho
Department of Fish & Game and the U. S. Fish & Wildlife Service
are requesting no further studies, and we hereby petition FERC
for the same.

Item #2 through #8. Please note that under the current
situation with respect to the irrigation companles, the bypassed
reach of the Portneuf River may be totally d#Watprigréor a period

s 2
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of four to five months each year during the irrigation season.
However, the bypass over the years has been maintained at between
3 to 10 efs, As a function of Dr., Jack Griffith's study, a copy
of whieh 1is included 1in the application as appendix E-3a, the
Idaho Department of Fish & Game and with the concurrence of the
U. S. Fish & Wildlife Service have concluded that if the canal
companies, whom are the owners of Marsh Valley Hydroelectriec, are
willing to enter an agreement to maintain a 10 e¢fs bypass flow,
not only during the irrigation season, but throughout the year,
that no significant impact would be realized. On the other hand,
without this agreement for the miniaum bypass flow for a period
of four to five months each year the irrigation companies would
have the 1legal right to totally dewater the Portneuf River.
Recognizing this situation, the Idaho Department of Fish & Game
has felt that the 10 e¢fs would actually improve the situation
over what could occur without an agreement for a minimum bypass
flow. It should be noted that during the irrigation season the
hydroelectric plant would not run. It would be shut down.
Therefore, the Idaho Department of Fish & Game has concluded that
a year-round bypass flow of 10 cfs would be in the best interest
of the environment. This is consistent with recent consultation
and correspondence, the letters of which are attached.
Therefore, we respectfully petition the commission to waive any
further studies as U. S. Fish & Wildlife Service and Idaho
Department of Fish & Game do not feel that they are justified.
It is their opinion that the trade-off with respect to minimum
bypass flow during the irrigation season amore than offsets any
potential impacts of diversion during the non-irrigation season.
Your concurrence in this matter is sincerely appreciated.

Ttem #£8. The Utah Power & Light transmission line to which
the project would connect is McCammon circuit #11.

Item #10. Pursuant to Section 10-I ¢of the Federal Power
Act, we do not wish to waive Sections 14 and 15. Accordingly, a
revised map showing the project boundary is shown as Exhibit G-2.

We trust this information provides sufficient basis for
acceptance of the application and will allow you to issue the
license in the near future. Please feel free to call me if any

questions arise.
Very t::/ljyours R
A A

Ted S. Sorenson, P.E.
Project Engineer

TSS:11 v

B |
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MARSH VALLEY HYDROELECTRIC PROJECT -
AGREEMENT FOR ASSIGNMENT OF ASSETS AND PAYMENT OF ROYALTIES

d
THIS AGREEMENT, is made and entered into on this _38' day

of F%Joruxum? , 1988, by and between the Marsh Valley
Hydroelectric Company, a corporation duly incorporated and
conducting business under the laws of the State of Idaho, for
itself and its successors and assigns, (hereinafter referred to
as "Assignor"), and Marsh Valley Development, Inc., a corporation
incorporated and conducting business under the laws of the State
of Idaho, for itself and its successors and assigns, (hereinafter

referred to as "Assignee".)

I. DEFINITIONS

As used in this Agreement, the following terms and phrases

shall have the following meanings (the singular or plural number,

shall each be deemed to include the other, unless the context so

indicates or requires):

1.1 Application for FERC License: The Application for FERC

License for a Minor Water Power Project filed by Sorenson
Engineering on Assignor's behalf on September 5, 1987.

1.2 Appurtenant Rights: For the project, any and all

permits, licenses, rights or governmental approvals which are
necessary or reasonably related to the efficient development,
construction and operation of the facility and the transmission
of electricity therefrom. Appurtenant Rights also includes for
the project all technical data, reports, and studies concerning
the project and includes a Power Sales Agreement, £ﬁé"§56§?i§§521
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Information, and any and all other licenses, exemptions, permits,
or similar governmental or regulatory approvals as a;e necessary
or reasonably‘related to the development, construction and
operation of such facility and the transmission of electricity
therefrom. Without limiting the generality of the foregoing, the
term Appurtenant Rights shall include for the project as follows:

a. A Power Purchase Agreement with Utah Power & Light
Company executed on November 21, 1986, which Agreement was
~ approved by the Idaho Public Utilities Commission pursuant to
Order #20979 dated January 7, 1987.

b. Permit No. 29-7772 for 175 c.f.s. and No. 29-7772
for 75 c¢.f.8. with the Idaho Department of Water Resources for
water rights in connection with the development of the project,

c. Application for FERC License.

1.3 FERC: Federal Energy Regulétory Commission.

1.4 Facility: The hydroelectric power generating
facility proposed under the Application for FERC License
ineluding, a powerhouse, all water conduits, all dams and
appurtenant works and structures (including navigation structures
if any) which are a part of said unit, and all storage,
diverting, or forbay reservoirs directly connected therewith, the
primary line or lines transmitting power therefrom to the point
of Junction with the distribution system or with the
interconnected primary transmission system, all miscellaneous
structures used and useful in connection with said unit or any

part hereof, and all water rights, rights-of-ways, ditches, dams,

s
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reservoirs, lands, or interest in lands, the use and occupancy of
which are necessary or appropriate in the maintenance and
operation of such unit.

1.5 Proprietary Information: Any and all professional work

product, including but not limited to engineering work, technical
data, hydrology studies and reports, and any and all other
information relating to the Project, and the Assignor's canal
system (as the same may relate to the Project), and the
development, construction, use and operation of the Facility in
which Assignor has any right or interest.

1.6 Power Sales Agreement: For the project, an Agreement

for the sale of all power generated by the Facility entered into
with Utéh Power & Light Company on November 21, 1986, which
Agreement was approved by the Idaho Public Utilities Commission
pursuant to Order #20979 dated January 7, 1987, and any
succeeding Agreement for the sale of power generated by the
Facility to any public or private utility.

1.7 Project: The complete unit of development,
improvement, construction, and operation of the Facility.

1.8 Gross Receipts: The revenue received by

Assignee under the Power Sales Agreement from the sale of
electricity generated by the Facility less charges by the
entity purchasing the power in connection with the acceptance of

the power such as Kvar charges, incurred cost charges, and other

similar charges.




1.9 Project Real Properties: That real estate underlying

and surrounding the Facility, located in the Northeast Quarter of
the Northeast Quarter, Section 20, Township 9 South, Range 37
East Boise Meridian, approximately 3 miles east of McCammon,
Bannock County, Idaho, Portneuf-Marsh Valley Canal more
particularly described in Exhibits A and B attached hereto
together with all easements, rights-of-way, and other interests
in real property which are necessary or reasonably convenient for
the development, construction and operation of the Facility,
including without limitation:

a. nonexclusive rights of ingress and egress to the various
sites of the Facility for persons, vehicles, and equipment
rélating fo development, construction and operation of the
Facility from suitable public roads;

b. nonexclusive easements for any and all pipes, penstocks,
powerhouses, powerlines, and any and all structures supporting
the same as are necessary or appropriate for the development,
construction and operation of the Facility as anticipated by the
Application for FERC License and for the transmission of
electricity therefrom; and

¢. any and all rights-of-way as are necessary or reasonably
related to development, construction and operation of the
Facility and the transmission of electricity therefrom (which may
be nonexclusive 30 long as such use is within the permitted use

of such rights-of-way).
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II. TRANSFER OF REAL ESTATE

2.1 Deed of Real Estate: Assignor shall transfer to

Assignee the property described on the attached Exhibit A by good
and sufficient warranty deed, clear of all liens and encumbrances
except those listed on the attached Exhibit A at a designated
time for closing after the License requested in the Application
for FERC License and Assigned has secured a commitment for
financing is iasued.

2.2 Easement: Assignor agrees to execute an easement in
the form of Exhibit B to Assignee as soon as reasonably
practicable at a designated time for closing after the issuance
of the FERC License requested in the Application for FERC

License ahd Assigned has secured a commitment for financing.

IIT. ASSIGNMENT OF ASSETS

3.1 Assets Assigned: Assignor shall transfer to Assignee,

free and clear of all liens, encumbrances and claims whatsoever,
all of Assignor's right, title and interest in the Appurtenant
Rights for the Project whether now owned or hereafter acquired.
Such transfer shall also occur at a designated time for closing
after issuance of the FERC License requested in the

Application for FERC License and a commitment for financing has
been obtained.

3.2 Assignment Documents: Assignor shall deliver to

Assignee upon issuance of the FERC License requested in the

Application for FERC License executed documents assigning,




granting, conveying and transferring, as the case may be, for the
Project each of the following:

(a) the FERC License for the Project,

(b) any Proprietary Information which Assignor has,

(¢c) the Power Purchase Agreement,

(d) all other Appurtenant Rights.

(e) all of such documents shall be in form and content
reasonably satisfactory to Assignee and its counsel and, where
applicable, in form and content satisfactory to the relevant
agency, commission, or other relevant issuing authority or to the
lending institution providing funds for the development or
operation of the Project.

3.3 Assistance in Obtaining Appurtenant Rights: The

parties hereto recognize that all the Appurtenant Rights
necessary for the development of the Project have not yet been
obtained at the present time. Assignor will use reasonable
assistance where necessary to help Assignee obtain all the
Appurtenant Rights which Assignee has not been able to assign to
Assignor at the present time necessary for completion of the
Project. Assignor will also provide reasonable assistance to
Assignee in obtaining zoning approval and a building permit for
the Project.

IV. RETRANSFER IN THE EVENT OF FAILURE
TO _CONSTRUCT OR ABANDONMENT

The parties hereto recognize that FERC requires that the

substantial construction of the project begin within two years

Lo
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after issuance of the FERC License. 1In the event:

a. Asslgnee fails_to begin substantial construction on the
project within two years after the date of issuance of the FERC
License; or 6

b. Assignee fails to complete construction within two years Cj%
from the date construction commences; or

c. the FERC License 1is revoked; or

d. Assignee abandons the project or facility: ¢

Such event shall be considered a default under this Article ,
IV and Assignor shall be entitled to give Assignee written
notice specifying the default and demanding a cure, In the event
Assignee has not cured the specified default within 60 days of
notice from the Assignor, Assignee shall be required to deed,
convey and transfer back to Assignor the Facility, the
Appurtenant rights and all other related asséts conveyed by

Assignor to Assignee pursuant to Articles II and III above.

Assignor shall be entitled to retain the $7,000.00 paid by

Aasignee described in Section 5.1 below in such event as well as §,}

to bring action for collection of any other unpaid amounts due 59 /{j

pursuant to Section 5.2 below. g
1iF

V. PAYMENT AND ROYALTIES

¥
5.1. Initial Payment: Assignee has paid to Assignor the sum é’ J‘-‘S—g
of $7,000.00 Dollars receipt of which is hereby acknowledged.;i —’A

5.2 Yearly Operation and Maintenance and Royalty Fees. 3 in

addition to the initial payment described in 5.1. above, Assigntyrg
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shall pay Assignor upon receipt from the power purchaser for its
operation and maintenance services provided in accordance with
Article VI below (which is anticipated by the parties to be on a
monthly basis) and for the assignments and assistance provided by
it in the development of the Project and described in Sections II

and III above as follows:

Year of Percentage of
Project Operation Project Gross Receipts
1-10 6% c,&poww mwa‘w St 16
~ April |y 16970 Pw
=3 T% 3%42 Apn/lS"-
16 - 23 161 (% — Sepl. l6=RpiT 1Y ¢
oy ) 173 16% - Rprif 15 - Sgo? A
25 ' 18%
26 19%
27 and thereafter 20%

However, after the first full year of operation the
annual Royalty fee payment to Assignor shall not be less
than $5,000.00.

Any payment not made within 30 days after its due date
shall be considered in default and shall bear interest at the
highest legal rate.

For purposes of this Agreement each year shall be
calculated on a calendar year basis regardless of when the P?‘
operation of plant commences, For example, if operation of the o

:ﬁ#ﬁ ﬁ

plant commences in March of 1988, then year one shall begin w'\fz?fgg
3
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March of 1988 and shall end on December 31, 1988. Year two shall
begin January 1, 1989, and shall end December 31, 1989, and so

on-

VI. CONSTRUCTION AND OPERATION OF THE FACILITY

6.1 Construction of the Facility: Assignee shall construct

the Project Facility together with roadways, powerlines,
diversion structures, gates and other Facilities, alterations and
improvements as may be necessary at its own cost and expense and
shall be responsible to obtain any financing necessary to
complete the Project.iﬁssignor shall provide reasonable
assistance ang cooperation with Assignee if necessary and
appropriate to assist Assignee in obtaining financing from a
reputable lending institution as long as such cooperation and
assistance does not involve an undue amount of time on the part
of Assignor or in any way make Assignor liable to the lending

institution for the financing.

6.2 Operation and Maintenance: Once the Project is on line

and delivering electric power to the power company pursuant to
the Power Purchase Agreement, the Assignor shall assume the
financial and administrative responsibility for the physical

operation and routine preventative operating maintenance of the

Facility, as outlined in the Operation and Maintenance "aﬁqézﬁiﬁ?ifaz
T EI i

D

which shall be prepared by Assignee and which contents will be

!
agreeable to Assignor and Assignee. Assignee shall deliver‘¥£ 221933
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Assignor specifications and a complete set of accurate as-built
design drawings within 30 days of the completion of the Project.
Assignee shall pay and be responsible for all

maintenance, repair, and improvement work not considered as
routine preventative operating maintenance as indicated in the
Operation and Maintenance Manual and any other cost not stated in
the Manual or in this Agreement to be the responsibility of
Assignor.

The clearing of the trash rack (including removal of
ice) on the inlet structures to the canal and to the penstock
shall be part of routine preventative maintenance, which shall be
the responsibility of Assignor as part of the routine
maintenance.

Assignee represents that the operation of the plant
will be automated to the extent practicable and will not require
full-time operation and maintenance. It is further agreed that
the Assignor's obligation shall not exceed an average of 40 man
hours per month during each year. Any time incurred beyond
480 man hours per year shall be reimbursed by Assignee upon
presentation of proper documentation, said payment to be at the
prevailing wage rate in the local area.

All maintenance and repair costs relating to the canal
from the point of diversion at the Portneuf River to Assignee's
Power Plant site and all related diversion structures shall be
paid 75% by Assignee and 25% by the Portneuf-Marsh Valley Canal

Company, Ltd., and the McCammon Ditch Company.

" w
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-In agreeing to share the expenses of maintaining the canal
Assignee is relying on Assignor's representation that the expense
of maintaining the canal has historically not normally been more
than $500.00 per year and that the canal is currently in good
repair and no major expenses are expected to be needed 1in the
near future. During the first twelve months of operation,
Assignee shall pay for the entire cost of any major or unusual
repairs or maintenance made necessary by reason of the Project.
In the event that Assignor shall fail to provide the
appropriate operation and maintenance required under this
Agreement, Assignee shall be entitled to provide such operation
and maintenance and shall deduct the cost of same from the
payments to be made Assignor pursuant to Article V above.

6.3 Control: Assignee shall have the right and authority
to make all decisions concerning the operation of the Facility
and the sale of electrical energy generated by the Facility
including but not limited to the(right to temporarily discontinue
the operation of the Facility at any time or from time to time
subject only to the Assignor's reasconable requirements in
operating its canal system for irrigation purposes. Assignee
shall periodically consult with the Assignor concerning
Assignor's use of the canal for irrigation purposes,

6.4 Irrigation Rights: It is understood and agreed that

McCammon Ditch Company and Portneuf-Marsh Valley Canal Company,
Ltd. own certain priority decree irrigation water rights together
with diversion structures and canals utilized during the normal .,

f“"--;l:“'n.-gf
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irrigation season from April 15th through September 15th of each
year.

It is understood and agreed that all water rights for power
generation are subordinate and secondary to the irrigation rights
of McCammon Ditch Company and Portneuf-Marsh Valley Canal
Company, Ltd., which rights shall not be impaired. Assignor,
McCammon Ditch Company and Portneuf-Marsh Valley Canal Company,
Ltd., shall use their beat efforts to minimize any waste of
irrigation water (and shali not sell, transfer or lease any water
outside of their existing irrigation systems either during normal
irrigation season or at any other time if such sale, transfer or
lease would decrease the water flow to the Facility) and maximize
water available for power generation during normal irrigation
season. During the remainder of the year, McCammon Ditch Company
and Portneuf-Marsh Valley Canal Company, Ltd. will use their best
efforts to see that the entire water flow is diverted to the
Facility.

Nothing herein shall be construed as a dedication or
guarantee by Assignor, McCammon Ditch Company or Portneuf-Marsh
Valley Canal Company, Ltd. of the supply or availability of water
to Assignee. Assignee expressly waives all claims to water
supply by Assignor, McCammon Ditch Company and Portneuf-Marsh
Valley Canai Company, Ltd. other than the contractual rights
provided herein, .

6.5 Insurance: During construction, Assignee shall

maintain in full force and effect appropriate builders, "all

12
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risks" coverage for the project for physical loss and damage.

At all times during the term of the agreement, Assignee
agrees to carry and maintain in full force and affect at it's
sole expense, general liability insurance in an amount not less
than $1,000,000.00 combined single limit or equivalent for bodily
injury, personal injury and property damage.

Before construction is started, Assignee shall furnish
Assignor with certificates of insurance. Assignee shall furnish
Assignor with copies of the insurance policies as soon as the
same are received from the insurance companies. 3aid policies
shall provide that the insurers waive subrogation rights against
Assignor, McCammon Ditch Company and Portneuf-Marsh Valley Canal

Company, Ltd.

VII. REPRESENTATIONS, COVENANTS AND WARRANTIES OF ASSIGNOR

Assignor hereby represents and warrants to Assignee
each of the following and covenants with Assignee as follows:

7.1 Existence: Assignor is a corporation duly organized,

validly existing and in good standing under the laws of the State
of Idaho.

7.2 Authority: Assignor has all requisite power and

authority to own its properties, to carry on its business as lis
now being conducted and to enter into this Agreement and to
perform its obligations hereunder. The execution and delivery of

this Agreement, the assignments, easements and the warranty deeds

e
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by Assignor and the consummation of the transactions contemplated
thereby have been duly authorized.

7.3 Enforceable: This Agreement constitutes the

valid and binding obligation of the Assignor and is enforceable
against Assignor in accordance with its terms.

7.4 Obligations: Without limiting any of the provisions of

this Agreement, the Assignor by this Agreement shall and does
hereby assume the following obligations:

a. with the assistance of Assignee to secure the FERC
License requested in the Application for FERC License and assign
the same to Assignee;

b. to secure all necessary water.rights for the
Project and assign the same to Assignee;

¢. to assign the Power Purchase Agreement to Assignee;

d. assist Assignee in securing approval for the
Project from the appropriate building and zoning authorities;

e. to execute and deliver the deeds, easements and
assignments described in Articles II and IIXI above at the
designated time and place for closing after the FERC License has
been obtained and Assignee has obtained a commitment for
financing;

f. to obtain and transfer to Assignee, fee title to
the Power Plant Site and a valid access easement and penstock
easement as contemplated in the Application for FERC License free

and clear of any liens and encumbrances;




g. to assign its rights in that Agreement executed by
Union Pacific Railroad Company as "Licensor" and Marsh Valley
Hydroelectrie Company as "Licensee" on February 22, 1984, to
Assignee;

h. to assist Assignee in securing and assign
to Assignee, the appropriate Water Quality Certifications and any
of the necessary environmental approvals required for the Project
by the State of Idaho and the United States Federal Government;

i. to perform all acts otherwise required by this
Agreement,

7.5 Conflicts: The execution and delivery of this

Agreement, and deeds, easements, and assignments contemﬁlated by
this Agreement by Assignor and the performance of Assignorts
obligations hereunder are not in viclation of or breach of and do
not conflict with or constitute a default under any of the terms
or provisions of Assignor's Articles of Incorporation, By-laws,
or any contract or agreement, written or oral, to which Assignor
is a party or by which Assignor or any of Assignor's assets or
properties are bound and will not be an event which after notice
or lapse of time or both will result in any such violation,
breach, conflict or default or under any law, Jjudgement, decree,
order, rule or regulation of any governmental authoritylor court
whether federal, state, or local at law or in equity and
applicable to Assignor or to any of Assignor's property or assets
and will not result in any creation or imposition of any lien,

possibility of lien, encumbrance, equity or restriction fn. fa¥
S
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of any third party upon any of .the Appurtenant Rights -
(collectively the "Assets").

7.6 Solvent: At the date of this Agreement, Assignor is
and will continue to be solvent.

T.7 Title: Assignor has or will obtain in a timely manner
good and marketable title to the Assets free and clear of any and
all liens, charges, encumbrances, or claims. Upon assignment by
Assignor to Assignee of the Assets, Assignee will acquire good
and marketable title in the Assets free and clear of any and all
liens, charges, éncumbrances or claims and Assignor shall
indemﬁify and hold Assignee harmless from all costs, expenses,
and judgﬁents, (including attorneys' fees) arising out of the
foregoing.

7.8 Sufficient Rights: The Assets to be transferred and

assigned to Assignor will constitute all the rights to the
property real or personal, tangible or intangible, and all
governmental approvals whether local, State, or Federal necessary
or reasonably related to the development and construction of the
Project and the operation of the Facility. No such right or
approval is held under any lease, mortgage, security agreement,
conditional sales contract or other title retention agreement or
is other than the sole possession and under the sole control of

Assignor,

7.9 Litigation: There is no litigation, suit, proceeding,

action, claim or investigation, at law or in equity, pending er . .
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Project or Assets before any court, agency or authority, and
there are no facts known to‘Assignor that may result in such
litigation, suit, proceeding, claim or investigation. Assignor
is not subject to nor in default with respect to any notlice,
order, writ, injunction or decree of any court agency or
autheority.

7.10 Compliance with Law: The development, construction and

operation of the Facility as contemplated by the Application for
FERC License shall be in compliance with all the laws,
ordinances, regulations, decrees and orders, including zoning
ordinances, applicable to the Facility and now in effect.

7.11 Cooperation: Assignor will cooperate in all respects,

for no additional compensation, in good faith and within the law
with Assignee's efforts to develop, construct, and operate the
Facility and to do at the request and expense of the Assignor
whatever 1is reasonably necessary to carry out the intent of this
Agreement,

7.12 Water Rights: Assignor holds free and clear of any and

all liens and encumbrances certain existing water rights under
Idaho law subject to the timely application of the same to
beneficial use in generating power, and will cause the same to be
assigned in an approved transaction to Assignee as soon as
reasonably possible after the FERC License is issued. Assignor
further represents that it holds valid irrigation rights
downstream for the water to be used in the Project and that it

W i P
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alter the point of diversion or place any of its downstream
consumption rights in a manner which could adversely affect
Assignee's rights to use the water for power unless previously
consented to in writing by Assignee.

7.13 Exhibits: Any underlying documents incorporated in the
Exhibits referred to in this Agreement are true and correct
copies, and there are no amendments or modifications thereto.

7.14 Brokers: Assignor has not engaged in any broker,
finder, or agent, with respect to any transaction contemplated by
this Agreement and shall indemnify and hold Assignee harmless
against all claims, and expenses arisiqg out of the same,.

7.15 Information: None of the representations made by

Assignor or Assignor's directors, officers, or shareholders to
Assignee concerning the Project whether furnished prior to, at,
or subsequent to the date hereof does or will to best of
Assignor's knowledge c¢ontain any untrue statement of a material
fact and does or will omit to state any material fact
necessary to make any such statement, in light of the
circumstances under which such statement is made, misleading.
7.16 Survival: The agreements, covenants, conditions,
representations apd warranties contained in this Agreement or in
any instruments, certificates, opinions or other writings
required by this Agreement shall survive this Agreement and the

delivery of the consideration.
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7.17 Financing:

Assignee may pledge or grant security

interests to third parties in the Appurtenant Rights to finance

or in connection with the financing of the Facllity.

VIII.

WARRANTIES AND OBLIGATIONS OF ASSIGNEE

Assignee hereby represents and warrants to Assignor each of

the following and agrees with Assignor as follows:

8.1 Best Efforts:

timely effort to develop the Facility.

Assignee will make every reasonable and

Assignee understands that

construction of the Facility must begin within two years after

issuance of the FERC License and be completed within two years

after construction commences.

8.2 Capability:

Assignee will provide the experience,

8kill and technical capability reasonably and commercially

sufficient to undertake the development of the Project and in the

construction and operation of the Facility.

8.3 Existence:

Assignee is a corporation in good standing

under and pursuant to the laws of the state of Idaho and has full

authority and capability of entering into this Agreement,

8.4 Obligations: By

this

Agreement,

does hereby assume the following obligations;

a.
Project;

b.
all related

expense;

to provide

to undertake the construction

and

necessary

capital for

improvements

19
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e. to perform the technical studies necessary for
completion of the Project not already completed;
d. to undertake all obligations and do all acts as
required by this Agrement.
8.5 Brokers: Assignee shall be responsible for the payment
of any fee of any broker, finder, or agent which it has engaged
with respect to any transaction contemplated by this Agreement.

8.6 Indemnification: Assignee shall during the period of

its ownership of the Facility indemnify and hold Assignor and

McCammon Ditch Company and Portneuf-Marsh Valley Canal Company,
Ltd., free and harmless from any and all claim or liability,
including counsel fees and costs and expenses, for damages
arising in or about the plant and appurtenant facilities and in
any way in connection with the use or operation by Assignee,
whether for 1injury to person or persons, or for damage to
property or the death of any person or by the 1loss of any
property, by whomsoever asserted. Provided however, in no event
shall this Section 8.6 be construed to make Assignee liable for
the fault or negligence of Assignor, McCammon Ditch Company or

Portneuf-Marsh Valley Canal Company, Ltd.

IX. GENERAL

9.1 Authorization: Each individual executing this

Agreement on behalf of a corporation represents or warrants that
he or she s duly authorized to execute and deliver this

Agreement on behalf of such corporation in accordance with the

S
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duly adopted resolution of the Board of Directors of such
corporation and this Agreement 1is binding wupon such corpofation
in accordance with its tefms. Within 30 days of execution of
this Agreement such corporation shall deliver to the other party
a certified copy of the resoclution of the Board of Directors of
such corporation authorizing or ratifying the execution of this
Agreement.

9.2 Relationship of Parties: Only the relationship of

purchaser and seller are intended by this Agreement. No Joint
venture, partnership, employment or agency relationship is
intended or shall result from this Agreement. The parties hereto
act for themselves alone and not for others in performing any

acts called for under this Agreement.

9.3 Specific Performance: The parties hereby declare tbat
it 1is 1impossible to measure in nmoney the damages which will
accrue to either Assignor or Assignee by reason of a failure to
perform any of the obligations under this Agreement and that the
remedy of Assignor for a breach of this Agreement is not adequate
at law. Therefore either Assignor or Assignee may enforce the
rights hereunder by injunection proceeding, proceeding for
specific performance, or other equitable proceedings, and in the
event of such actions or proceeding to enforce specific
provisions hereof, any person against whom  such action or

proceeding is brought hereby waives the claim or defense that the
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party bringing the action has an adequate remedy at law, and such
person shall not urge 1in any action or proceeding that such
remedy at law exists.

9.4 Expense of Parties: Except as provided in this

Agreement, each of the parties to this Agreement shall bear their
own respective expenses incurred by or on behalf it in connection
with the transactions contemplated by this Agreement.

9.5 Assignment: With the exception of finanecing for

construction purposes, neither party may transfer or assign all
or any part of its interest in this Agreement and/or the Project
without the other party's written consent which consent shall not
be unreasonably withheld. Any transferee, assignee, sublessee,
or successor in interest specifically agrees to be bound by the
provisions of this Agreement. Such transfer shall not opefate to
relieve the transferring party of its liability under this
Agreement unless such release 1s specifically consented to in
writing by the other party.

9.6 Right of First Refusal: 1In the event Assignee receives

an offer from a third party for the purchase of all or any part
of the Plant and Appurtenant Facilities, or Assignor receives an
offer from a third party for purchase of its assets, before
making such sale, the party receiving the offer (hereinafter
referred to as the "Selling Party") must first notify the other
party (hereinafter referred to as the "Optionee™) of all terms of
such offer. From the effective date of such notice, the Optionee

shall have a right of first refusal and option to purchase the
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same for a period of 60 days upon the same terms and conditions
as the offer. In the event 6ptionee fails to exercise it's
option within said 60 day period, the Opticnee's option shall
expire and Selling Party may sell the same to the third party
upon such terms and conditions as were contained in the notice.
This provision shall apply to a sale of assets to be effectuated
by a transfer of stock in either party as well as a direct sale
of assets.

9.7 Governing Law: This Agreement shall be governed by the

laws of the State of Idaho.

9.8 _Attorney Fees: 1In the event that either of the parties

hereto shall institute any action or proceeding against the other
party reléting to this Agreement, the unsuccessful party in such
action or proceeding shall reimburse the successful party for its
disbursements incurred 1in connection therewith and for its
reasonable Attorney fees.

9.9 Binding Effect: This Agreement shall be binding upon

and inure to the benefit of the heirs, personal representatives,
administrators, successors and assigns of the parties hereto.

9.10 Severability: If any provisions of this Agreement or

its application to any party or circumstance shall be determined
by any court of competent jurisdiction to be invalid, illegal or
unenforceable to any extent, the remainder of this Agreement or
the application of such provision to such person or circumstance,

other than those as to which it is determined invalid, illegal or
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unenforceable, shall not be affected, and each other provision of
this Agreement shall be valid and legal and shall be enforced to
the fullest extent permitted by law. It is the intention of the
parties that in 1lieu of each clause or provision of this
Agreement that is invalid, illegal or unenforceable there shall
be added as a part of this Agreement a clause or provision as
similar in terms to such invalid, illegal or unenforceable clause
or provision as may be possible and be wvalid, 1legal and
enforceable.

.11 Execution of Other Documents: Both parties agree to

execute any other documents reasconably required to fully perform
the intent of this Agreement. This obligation on the part of
the Assignor to execute such other documents shall not;include
any documents whereby the Assignor assumes anyrliabilities, gives
any warranties, makes any claims, or subjects itself to any risks
not already agreed to or provided for in this Agreement,

9.12 Lenders' Liens and Bonds: Any lenders!' liens shall be

confined by Assignee and the lender to Assignee's interest in the
Project and Facility only. The Assignor shall be named as co-
beneficiary of any performance bonds required of the Assignee by
lenders.

9.13 Waiver: The failure of either party at any time to
Sseek redress for any violation of this Agreement or any
applicable law or regulation or to 1insist upon the strict
performance of any term or condition shall not prevent any

subsequent act or omission of the same or similar nature which
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would have originally constituted a breach or default of this
Agreement from having all the force and effect of an original
breach or default, ;nd such subsequent act or omission may be
proceeded against to the fullest extent approved by this
Agreement. No provision of this Agreement shall be deemed to
have been waived by a party unless the walver is 1in writing and
signed by such party.

9.14 Captions: The captions of this Agreement are for
convenience and reference only and shall in no way define,
explain, modify, construe, 1limit, amplify or aid 1in the
interpretation, construction, or meaning of any of the provisions
of this Agreement,.

9.15 Further Instruments: Each of the parties shall

cooperate with and provide reasonable assistance to the other in
the performance of all obligations under this Agreement and the
complete satisfaction of the conditions of this Agreement. Upon
the request of either party at any time the other party shall
execute or re-execute and file any additional instruments and
furnish any additional data as may be reasonably necessary or
desirable to carry out the intent and to fulfill the provisions
of this Agreement or to evidence or consummate the transactions
contemplated by this Agreement.

9.16 Survival: The covenants, representations and
warrantles herein contained shall survive the execution of the
warranty deeds and easements hereof and shall extend for the tern

of this Agreement.
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9.17 Not;cez All notices, demands, requesi, election,
approvals, disapprovals, consents or other communications given
under this Agreement shall be in writing and shall be given by
personal delivery, mail or telegram. Notice by personal delivery
shall be deemed effective upon the delivery of such notice to the
party for whom it 1is intended at the address set forth below.
Notice by mail shall be deemed effective four (4) business days
after depositing such notice, first class, certified or
registered mail, postage prepaid, properly stamped and sealed
with the United States Postal Service, addressed as set forth
below, regardless of whether or when the notice is actually
received by the addressee. Notice by telegram shall be deemed
effective upon the transmission 'of the telegram, telegraph
charges prepaid, to the party for whom it is intended at the
address set forth below, or at such other address as 1is later
provided by either party to the other in writing:

Marsh Valley Development, Inc.
¢/o Ted S. Sorenson

2988 Tipperary Lane
Idaho Falls, ID 83404

Marsh Valley Hydroelectric Company

c¢/o Randall C. Budge, Esq.

Racine, Olson, Nye, Cooper & Budge, Chartered
Center Plaza-Corner First & Center

P. 0. Box 1391

Pocatello, ID 83204
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DATED: feb]\}; 1934

MARSH VALLEY HYDROELECTRIC COMPANY
BY§ i &11 ﬂw *
its: Pﬂ

Atfos /- Pper

ASSIGNOR

MARSH VALLEY DEVELOPMENT, INC.

BYM&
its: jf-ehlu\ \"’
ASSIGNEE

o Sramed subjtet b fusd appovad of tonrd
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CONSENT OF McCAMMON DITCH COMPANY AND

PORTNEUF-MARSH VALLEY CANAL COMPANY, LTD.

The undersigned, McCammon Ditch Company and Portneuf Marsh
Valley Canal Company, Ltd., each a non-profit corporation duly
organized and existing under the laws of the State of Idaho, for
themselves, their successors and assigns, do hereby consent to
that certain "Agreement for Assignment of Assets and Payment of
Royalties" (hereinafter referred to as the "Agreement") entered

into on F.e,b A3 , 1988 between Marsh Valley
—F

Hydroelectric Company and Marsh Valley Development Company, Ine.,
a copy of which is attached hereto. This consent is given in
consideration of certain improvements to be made by reason of the
Project in the undersigﬁed's canal and diversion structure and

in consideration of the sharing of maintenance expense by Marsh
Valley Development Company, Inc. as set forth in Sectftgjg.z of
the Agreement. The undersigned specifically agrees to the
provisions of Section 6.4 of the Agreement and such other
portions of the Agreement that reasonably relate to the
undersigned, such as provisions relating to assets to be
transferred to the Assignee under the Agreement which may be in
the name of or owned by the undersigned or provisions agreeing to
assist and execute such other documents as may be necessary to

effectuate the Agreement.

: P N W
;@ﬁ;”“*‘ B8 “mg

l

JAN 2 2 1993




DATED this K3 day of Fcéma,m , 1988.

v

McCAMMON DITCH COMPANY

Attes

McCAMMON DITCH 63“?& ;

A ol LD

Président
PORTNEUF-MARSH VALLEY CANAL
COMPANY, LTD.

Att’zu

Secrétary
PORTNEUF-MARSH VALLEY CANAL
COMPANY, LTD.
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CONSULTING ENGINEERS

/ IRENSON ENGINEERING ﬂﬁ/

7 ; | 550 LINDEN DRIVE _
,‘ IDAHO FALLS, IDAHO 83401 = =
208-522-8069 !?" Eﬁ )l H igg; L
ld MAR 2 1988
March 8, 1988 Department of Water Resources

Mr. Thomas Green

State Historical Preservation Office e
Idaho State Historical Society 7 G S
210 Main Street “r

Boise, ID 83702

ke i i e ST

Mr. John Heimer

Idaho Department of Fish & Game
520% South 5th Avenue
Pocatello, ID 83201

Mr, John Wolfin

UJ. S. Fish & Wildlife Service
4696 Overland Road

Boise, ID 83705

Idaho Department of Parks & Recreation
Statehouse
Boise, ID 83720

Mr. Keith Higginson

Director

Idaho Department of Water Resources
Statehouse Mail

Boise, ID 83720

SUBJECT: MARSH VALLEY HYDROELECTRIC COMPANY, AN IDAHO
CORPORATION, FERC #10468

Gentlemen:

Attached is a copy of the application for license. This
application was submitted to all parties on September 3, 1987
with the exception of the Idaho Department of Water Resources for
which the application was submitted to them on January 25, 1988.
In order to more fully comply with FERC requirements I am
formally submitting to you another application with this cover
letter together with a copy of the deficiency response to FERC
dated March 8, 1988. 1In that I have already consulted with you,
this is submitted to you for your information.

Very trulz yours,

Ted 3. Sorenson, P.E.
Project Engineer

T3S :mm JAN‘?21993 '

Enclosure

ce: Federal Energy Regulatory Commission




_ORENSON ENGINEERING T

CONSULTING ENGINEERS
550 LINDEN DRIVE

IDAHO FALLS, IDAHO 83401
208-522-806%

February 8, 1988

Mr. John Heimer

Idaho Department of Fish & Game
5205 South 5th Avenue
Pocatello, ID 83201

SUBJECT: MARSH VALLEY HYDROELECTRIC PROJECT #10468
Dear John,

Pursuant to our recent telephone conversation here is a letter
from the Water Master of Portneuf River District #29 documenting
that the water flow below the diversion has been consistently
between 8 to 10 efs. On behalf of the Marsh Valley Hydroelectric
Company we hereby agree to a minimum bypass flow of 10 cfs.

In addition, we specifically request your recommendation that
further fishery, vegetative, and wildlife studies not Dbe
required. Specifically we are asking you to recommend that the
studies listed under Items 1 through 8 of Schedule B of FERC's
letter of December 18, 1987 require no further study.

Your prompt attention in this matter is sincerely appreciated.
Please note that the U. S. Fish & Wildlife has agreed to this

course of action. Enclosed is a copy of their letter for your
review.

Very truly yours,

7

Ted S. Sorenson, P.E.
Project Engineer

TSS3:11
Enclosure

¢c: Mr, Keith Bennett
Mr. Randall C. Budge, Attorney at Law

PRIy BEED)
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January 22, 1988

Mr. Ted Sorenson
Sorenson Engineering
550 Linden Drive
Idaho Falls, ID 83401

Mr. Ted Sorenson:

In answer to your phone call about the flow of water in the river
below the Portneuf-Marsh Valley diversion, and the McCammon
Ditch. I have been with the company since 1944 as Water Master
of the Companies and very closely in touch with the river. The
last nine years I have served as Portneuf River Water Master of
River District #29 for the Water Resource of Idaho. The water
flow 1in the reach below the diversion has been consistently
between 8 to 10 cfs since I began on the river in 1944, This
includes 1977 and 1987 two of the poorest water seasons.

Sincerely,

i ol

Thomas Bloxham
Portneuf River Water Master
River District #29




A

PR
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Mr. Ted Sorenson, P.E.
Project Engineer
Sorenson Engineering

550 Linden Drive

ldaho Falls, Idaho 83401

RE: FERC 10468, Marsh Valley Hydro Flows

Deaxr Mr. Sorenson:

Region §

5205 S. 5th Avenue
Pocatello, Idaho 83204
Telephorte; (208) 232-4703

February 12, 1988

In response to the question regarding minimum flows downstream
from the above referenced project diversion we concur with the
statement dated January 22, 1988 by Mr. Thomas Bloxham, Portneuf

River Water Master for River District $#29. Qur

recamendation for a

minimum streamflcow in this area is 10 cfs. Since you have agreed to
this minimum flow in your letter dated February 8, 1988 we feel that
the information developed on this matter is sufficient. Therefore we

will not be recommending any additional studies.

Sincerely,

ey /

David Neider

Regional Supervisor

DN/ch

cc: Mr, Keith Bennett
Mr. Randall C. Budge
Fisheries Bureau

EQUAL OPPORTUNITY EMPLOYER

peanzy oy
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CERTIFICATION OF DELIVERY

I hereby certify that I hand-delivered a copy of the
Deficiencies letter dated December 18, 1987 to Mr. Roy Heberger
of U. 3. Fish & Wildlife Service at Mr. Hebergers 0ffice in
Boise, We discussed the content at length.

Ted S.;Sorenson, P.E.

Project Engineer




United States Department of the Interior

FISH AND WILDLIFE SERVICE
30ISE FIELD OFFICE
- 4696 Overland Road, Room 576
Boise, Idaho 83705

February 4, 1988

Mr. Ted S. Sorenson, P.E.
Project Engineer
Sorenson Engineering

550 Linden Drive

Idaho Falls, Idaho 83401

Re: FERC 10468
Marsh Valley Hydro Flows

Dear Mr. Sorenson:

This follows your meeting of January 29, 1988 with Roy Heberger concerning
the above referenced project which involves an existing diversjon and canal.
You indicated that a license application has been filed with the Federal
Energy Regulatory Commission and that there is an apparent concern over
project flows.

After coordinating with the Idaho Department of Fish and Game, you indicate
that they have apparently approved a year-round instream flow of 8-10 cfs.
This is to inform you that the Service will not be recommending further
studies under the Federal Power Act for this project. We suggest that you
continue to work with the Idaho Department of Fish and Game to resolve any
areas of concern they may have.

Sincerely yours,
/

John P, Wolflin
Field Supervisor

cc: IDFG, Hdqtrs., Boise
IDFG, Region 5, Pocatello




. JRENSON ENGINEERING

CONSLLIING ENGINEERS
550 LINDEN DRIVE

IDAHO FALLS, IDAHO 83401
208-522-8069

March 8§, 1988

Lois D. Cashell

Acting Secretary

Federal Energy Regulatory Commission
825 N. Capital, N.E.

Room 3110

Washington, D.C. 20426

SUBJECT: MARSH VALLEY HYDROELECTRIC COMPANY,
AN IDAHO CORPORATION, PROJECT FERC #10468

Dear Ms. Cashell,

This letter 1is written pursuant to Mr. Edward A, Abrams' letter
of December 18, 1987. This 1letter «contains responses to
deficiencies as contained 1in Sehedule A and responses to the
additional information requested in Schedule B.

Deficiencies Schedule A

Ttem #1. (a) The following entities will have proprietary
rights necessary to construct, operate or maintain the project:

(1) McCammon Ditch Company
¢/o Mr. Lyndon Green, President
1791 East South
MeCammon, ID 83250
(208) 254-3494

(2) Portneuf-Marsh Valley Canal Company
c/o Mr. Keith Bennett
Downey, ID 83234
(208) 897-5791

Please note that the above canal companies are the owners of the
Marsh Valley Hydroelectric Company, an Idaho corporation.

The project will cross Union Pacific Railroad property and an
easement has been granted for same.

Item #1. (b) No town of greater than 5,000 people is within
15 miles of the project. The project is located within Portneuf
River Water Distriet #29. The contact is Mr. Thomas Bloxham,

Water Master, Route 1, Downey, Idaho 83234, The project is
located within Bannock County, Bannock County Courthouse, P. 0.
Box 4777, Pocatello, Idaho 83205. G

iy T

Item #2. Failure to document service of aﬁﬁif%ﬁ%%ﬁﬁ@*o
agencies consulted. J T
At
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on September 3, 1987 a copy of the application for licenses
was sent to each agency listed on the certification of Mailing
(attached as last page of the application) along with the cover
letter to Mr. Kenneth F. Plumb of FERC. A copy of the cover
letter and certificate of mailing is attached. 1In order to
insure compliance a new cover letter transmitting the original
application and this response is attached.

Ttem #3. (a) The comprehensive state and regional water
resource development plan in the area is governed by the Idaho
Department of Water Resource Board which has published the Idaho
State Water Plan dated December 12, 1986.

Item #3. (b) Explain how and why the project would or would
not comply with the relevant comprehensive state and regional
water resource plan. Attached is a letter of consultation from
the 1Idaho State Department of Water Resources and a response
letter dated March 8, 1988 from the Idaho Department of Water
Resources,

"The Idaho Department of Water Resources is charged with the
respongibility for planning for the optimum development of the
water resources of the state through policies and water
allocations which reflect the public interest.” The Idaho
Department of Water Resources accomplishes this through issuance
of a water right permit.

The state water right filings have Dbeen made and approved
pending issuance of the FERC license and therefore complies with
the State Water Plan, Specific requirements that have been met
are:

1. The project does not reduce the quantity of water to
other existing water rights as the projeet is a non-
consumptive use,

2. Have a sufficient water supply. The project does have
a sufficient water supply as evidenced by USGS gauging
station at Topaz,.

3. Is pursued in good faith as has been evidenced by
securing the power sales agreement and retention of an
engineer to prepare the Federal Energy Regulatory
Commission License.

q, Have sufficient financial backing. The project has
sufficient financial backing as a function of the
power sales agreement which has been executed,

5. Not conflict with the 1local publie interest. This
project does not confliet with the 1local publiec
intereat as evidenced by publication of the notice of
appropriation of water in the locagggﬂﬁgéggpeqand
receiving no protests. z¢ﬁjw%?%§iﬁ”f'?
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In addition, the Marsh Valley Hydroelectric Project would
utillze the features of the Marsh Valley Canal Company which 1is
an owner of the project. According to state law, any use of
existing water feature must have permission from the owner. The
applicant complies with same.

Item #3. (c) The project would comply with the state water
plan.

Item #U4. (a) Attached is a Project Location Map showing the
location of all project facilities and their location in the
relation to the stream where the water body on which the project
is located and to the nearest town or any permanent monuments or
objects.

Item #%, (b} The Project Location Map, Hydraulic Profile,
and Exhibit G-2 show clearly existing and proposed project
facilities, Please note that Exhibit G-2 1is revised to show
specifically the project boundaries.

Item #5. The length of the existing feeder ditch is 11,670
feet. The length of the proposed penstock is 500 feet.

Ttem #6. Refer to the attached Project Location Map. The
projeect would utilize the existing canal intake for the Portneuf-
Marsh Valley Canal to divert water from the Portneuf River and
would construct a new proposed diversion and intake structure
approximately 11,670 feet downstream in the Portnesuf-Marsh Valley
Canal.

Schedule B Additional Information

Item #1. Environmental impacts on vegetation and wildlife
resources. Attached is a mini-study on the vegetative resources,
Also attached 1is a letter of consultation and a letter of review
from the Idaho Department of Fish & Game with respect to wildlife
and vegetative resources. With respect to the wildlife
resources, we will adhere to the Department of Fish & Game's
letter of March 11, 1988 which refers to the Idaho Department of
Fish & Game's letter of March 11, 1983. We will adhere to these
guidelines. With respect to the vegetative resources, we will
adhere to the report prepared by Whitehorse Associates of
Smithfield, Utah. A copy is attached. This report and plan of
action is approved by the Idaho Department of Fish & Game. Idaho
Department of Fish & Game and the U. S. Fish & Wildlife Service
are requesting no further studies, and we hereby petition FERC
for the same.

] Item #2 through #8. Please note that §%§ current
situation with respect to the irrigation compan b
reach of the Portneuf River may be totally dewatered for a’
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of four to Five months each year during the irrigation season.
However, the bypass over the years has been maintained at between
3 to 10 efs. As a function of Dr., Jack Griffith's study, a copy
of which 1is included in the application as appendix E-3a, the
Idaho Department of Fish & Game and with the concurrence of the
U. S. Fish & Wildlife Service have concluded that if the canal
companies, whom are the owners of Marsh Valley Hydroelectric, are
willing to enter an agreement to maintain a 10 cfs bypass flow,
not only during the irrigation season, but throughout the year,
that no significant impact would be realized. On the other hand,
without this agreement for the minimum bypass flow for a period
of four to five months each year the irrigation companies would
have the legal right to totally dewater the Portneuf River.
Recognizing this situation, the Idaho Department of Fish & Game
has felt that the 10 cfs would actually improve the situation
over what could occur without an agreement for a minimum bypass
flow. It should bhe noted that during the irrigation season the
hydroelectric plant would not run. It would be shut down.
Therefore, the Idaho Department of Fish & Game has concluded that
a year-round bypass flow of 10 c¢fs would be in the best interest
of the environment. This is consistent with recent consultation
and correspondence, the letters of which are attached.
Therefore, we respectfully petition the commission to waive any
further studies as U. 8. Fish & Wildlife Service and Idaho
Department of Fish & Game do not feel that they are justified.
It is their opinion that the trade-off with respect to minimum
bypass flow during the irrigation season more than offsets any
potential impacts of diversion during the ncon-irrigation season.
Your concurrence in this matter is sincerely appreciated.

Ttem #8. The Utah Power & Light transmission line to which
the project would connect is MeCammon c¢ircuit #11.

Item #10. Pursuant to Section 10-I of the Federal Power
Act, we do not wish to waive Sections 14 and 15. Accordingly, a
revised map showing the project boundary is shown as Exhibit G-2.

We trust this information provides sufficient basis for
acceptance of the application and will allow you to issue the
license in the near future. Please feel free to call me if any
questions arise,

Very truic/;ours,

// W—-—

Ted S. Sorenson, P.E.

Project Engineer
T3S:11 f‘ P&y -
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CERTIFICATE OF MAILING

I hereby certify I mailed a true and correct copy of the
foregoing by passing same in the United States Mail postage
prepaid addressed to the following with a copy of the final
application to:

Mr. Thomas Green

State Historical Preservation Office
Idaho State Historical Society

210 Main Street

Boise, ID 83702

Mr. John Heimer

Idaho Department of Fish & Game
5205 South 5th Avenue
Pocatello, ID 83201

Mr. John Wolfin

U. S. Fish & Wildlife Service
4696 Overland Road

Boise, ID 83705

Idaho Department of Parks & Recreation
Statehouse
Boise, ID 83720

Mr, Keith Higginson
Director
Idaho Department of Water Resources

Statehouse Mail
Bosie, ID 83720

Ted g. Sorenson, P.E,
Project En%gneer
SN .
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S Region 5
%’) ' @ 5205 S. Sth ,:gvl::uc

Pocatello, 1daho 83204
Telephone: (208) 232-4703
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March 11, 1988

Teu S. Sorensor., P.E.
Project Engineer

550 Linden Drive

Icano Falls, Idaho 83401

RE: Marsh Valley Hydaro Elective Company FERC #10468

Dear Mr. Sorenson,

We have reviewed the mini-study for tne above referenced project.
The study accurately descrites vegetative communities at tiie site andg
the reclamation program £or project dGisturbed areas appears acdequate,

Schedule B, item 1 also reguires you to cefine ana cuantify the
project impacts on wildlife. We do not find this informaticn
contained.

Department correspondence cGated March 11, 1983 on this project
carries reccrmendation for minimum flow, buried transmission lines
and other recomendations.

If chese recortiencations are followed we Go not believe this project
will seriously impact wildlife rescurces in the area.

Sincerely,

BN
vid MNeider

Regional Supervisor

DM/ch

Ras

«Jn{lﬁ;“
P 4 ¥ g’ &ﬁgp
JAN
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State of I¢ 10

DEPARTMENT OF WATER RESOURCES

STATE OFFICE, 1301 North Orchard Street Boise, Idaho  83706-2237 « (208) 334-4440

CECIL B. ANDRUS R. KEITH HIGGINSON
Governor Director

March 8, 1988

Ted S. Sorenson
Sorenson Engineering
550 Linden Drive

1daho Falls, ID 83401

RE: Proposed Marsh Valley Hydroelectric Project
Dear Ted:

Your letter of January 25, 1988, requests information on
comprehensive water resource development plans or programs relevant to
the above referenced project. The Department of Water Resources
considers the adopted State Water Plan to be a "comprehensive water
plan" which among other essential features and considerations is
intended to provide a guide for the amount and general location of
development. A copy of the plan is attached for your use in
responding to the FERC deficiency request.

Applications for permit 29-7578 and 29-7772 have been filed with
this department to appropriate water for the hydropower project.
These are the only filings seeking to appropriate water for a
hydropower project at this site, and there are no pending protests
against approval of the applications. Compliance with the State Water
Plan will be assured as the applications are processed. Approval of
the permits will require that the project comply with the criteria
specified in Section 42-203A, Idaho Code. The criteria require that
the project:

1. Not reduce the quantity of water to other existing water
rights,

. Have a sufficient water supply,

Be pursued in good faith,

. . . . [ B W g -
Have sufficient financial backing, and Eﬂ’%ﬁﬂ;‘# Eiép
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Ted S, Sorenson 2 March 8, 1988

Enclosed is a copy of the adopted rules which further define these
requirements, If necessary, a permit may be issued with conditions to
insure that the above requirements are met. Two conditions required
by state law for hydropower permits (Section 42-2038, Idaho Code) are
subordination to future upstream state authorized uses and re-
evaluation after a specific term (usually coordinated to match the
term of the FERC license). Section 42-205(3), Idaho Code, gives
preference to the owner of existing water diversion and use facilities
to develop hydropower on the facilities.

If 1 can provide more informatipn, please feel free to contact me.
Sincerely,
NORMAN C. YOUNG

Administrator
Resource Administration Division

NCY:alw
Attachment

cc: Keith Bennett, Portneuf Marsh Valley Canal
Eastern Region, IDWR

L
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+ORENSON ENGINEERING

CONSULTING ENGINEERS
550 LINDEN DRIVE

IDAHO FALLS, IDAHO 83401
208-322-400%

March 4, 1988

Mr. John Heimer

Idaho Department of Fizh & Game
5205 South 5th Avenue
Pocatelle, ID 83201

SUBJECT: MARSH VALLEY HYDROELECTRIC COMPANY FERC #10468
Dear John,

Here is a copy of the recent deficiencies letter received on this
project. Under Schedule B item 1 we are required to quantify and
mitigate for vegetative impacts of the construction of the
project. Attached is a study which was recently completed by Mr.
Sherm Jensen. I would appreciate it if you would review this
mini-study and indicate your concurrence or recommendations for
modifications if any for this study. 1In general the construction
impact will be minimal due to the small area involved. Your
input with respect to this is sincerely appreciated. In that I
must file a response to the deficiencies by Mareh 11, 1988, I
would appreciate receiving your response as soon as possible. I
Wwill be telephoning you to discuss the matter. Thanking you in
advance.

Very truly yours,

S/

Ted S. Sorenson, P.E,
Project Engineer

TSS:11
Enclosures
cc: Mr. Randall C. Budge, Esq.

Mr. Keith Bennett
Mr. Lyndon Green

pHROTY MED .
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February 22, 1988

Ted 8. Sorenson
Sorenson Engineering
550 Linden Drive

Idaho Falls, ID 83401

RE: PROPCSED MARSH VALLEY HYDROELECTRIC PROJECT - 29-7578 and 29-7772
Dear Mr. Sorenson:

Our Eastern Regional office in Idaho Falls has forwarded the copy of the
Application for License to the Federal Energy Regulatory Commission
(FERC application) in connection with the above referenced project. You
have essentially asked that the department provide comment relative to
the interrelationship of the proposed hydro project to existing water
programs in the Portneuf River area.

Use of water in connection with the proposed hydropower facility has the
potential for substantial conflict with the historical use of water from
the Portneuf River and to further complicate the water distribution
function of existing Water District No. 29, the Portneuf River and
tributaries.

The hydropower use would be subject to the control of the watermaster of
Water District No. 29 from April 15 to September 15 of each year during
which time the water available for the new use may be less than the
report indicates. The hydrologic information shown in the FERC
application does not seem to recognize irrigation diversions which occur
outside these dates, uses from the river below the PMV diversion or in
the PMV canal above the proposed hydroplant.

The FERC application appears to indicate the project plans to use the

McCammon Ditch Company (McCammon) water as well as the Portneuf

Irrigation and Portneuf-Marsh Valley Canal Co. (PMV) water. McCammon

ditch now diverts downstream from the PMV in a gaining reach of the

river. Moving the diversion upstream to the PMV heading has the

potential to injure other existing water rights and will require a

change application. T
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The 10 cfs minimum flow cannot be made available under the pending
hydropwer applications during the irrigation season, since the Portneuf
River is nearly dried up at the McCammon ditch heading. PMV may have to
file a change in nature of use of some of its stored water in order to
satisfy the minimum flow requirement. A change in nature of use can
only be approved if it is in the public interest, does not expand the
use of the right or injure other rights.

Existing regulation of diversions from the Portneuf River is difficult
at best, partly due to the location of the PMV measuring device. Any
canal losses that occur above the measuring device presently are not
charged to PMV. This has been at least partially offset by returns to
the river upstream of the existing McCammon diversion. Under the
hydropower proposal, losses would need to be charged, since increased
flow rates and higher heads may add to the loss which would no longer be
captured by the McCammon diversion.

During a shutdown of the power plant, it appears the bypass structure
will cause uneven flows in the canal, since the head in the canal will

have to increase until enough water goes over the bypass and on down the
canal.

Due to the location of the proposed project, it appears prudent to
consider any claims of the Shoshone-Bannock Indian tribes in the
evaluation of the project. You should contact the tribal buginess
council for input to your FERC license application.

Specific comments on the application include the following:

a) Unnumbered page 2, item 6(ii)A — The Idaho Department of
Water Resources (IDWR) has not approved a water right in
connection with the proposed project. Two (2}
applications for permit, however, identified in IDWR
records as 29-7578 and 29-7772 have been submitted to
IDWR in comnection with the project.

b) Unnumbered page 4, item 7 (ii) - The project likely will
use the existing diversion structure.

c) Unnumbered page 8 - The diversions between the gage and
the PMV headgate do not appear to be accounted for.

IDWR appreciates the opportunity to provide comment relative to the
proposed project.

Sincerely,

NORMAN C. YOUNG,
Administrator

Cc: Eastern Region 1% 7 )
Shoshone-Bannock Business Council g@f"'*’% ¥ %ﬁg*‘
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Project No. 10468-0.

Schedule A

DEFICIENCIES

(1) Under the requirements in 18 CFR at 4.32(a), you must provide
the following:

{a)

(b)

identify every person, citizen, association of citizens,
domestic corporation, municipality, or state that has or
intends to obtain and will maintain any proprietary
right necessary to construct, operate, or maintain

the project;

identify by names and mailing addresses every city,
town or similar subdivisions (5,000 or more people)
within 12 miles of project dam; irrigation districts,
drainage districts or similar political subdivisions:
every other political subdivision in project area
applicant believes may be interested in, or affected
by, the application.

(2) Your application does not conform to the requirements in 18
CFR at 4.38(c). Specifically, you have failed to document in
Exhibit E of the application that you have served a copy of the
application filed with the Commission on each agencies consulted.
Provide documentation that all agencies consulted under section
4,38 received a copy of the application.

{3) Under the requirements in 18 CFR at 4.38(f), you must provide
the following:

(a)

(b)

{(c)

identify any comprehensive state and regional water
resource development plans and programs in the area
where the project is to be constructed ({(contact state
resource or other appropriate agencies);

explain how and why the project would, or would not,
comply with the relevant comprehensive state and
regional water rescurce development plars and programs;

if the project would not comply, explain why the

project should be allowed to not comply, with these
plans and programs.
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Schedule A
Project No. 10468-000

(4) Under the requirements in 18 CFR at 4.61(f), you must provide
the following:

{(a) A map showing the location of all project facilities
and their location in relation to the stream or other
water body on which the project is located and to the
nearest town or any permanent monuments or objects;

(b) a project map clearly identifying the proposed and
existing project facilities.

(5) On page 1 of the Exhibit A it is stated that the length of
the feeder ditch is 12,170 feet long and the penstock would be 500
feet long, but on page 2 of the Exhibit A the feeder ditch length
is given as 34,900 feet and the penstock length is 600 feet.
Provide the correct dimensions of the existing feeder ditch and
proposed penstock to clarify-the.discrepancies in the application.
_ pells R o dovah

T e s e
—

/ (6) The applicant states the project would utilize an existl

diversion structure, but also states the project would utilize 3n
unconstructed dam. Please provide staff with clarification on

chese conflicting statements. . P
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: BOTANICAL RESOQURCES
MARSH VALLEY HYDROELECTRIC FACILITY
BANNOCK COUNTY, IDAHO

CONDUCTED FOR:

SORENSON ENGINEERING, INC.
IDAHO FALLS, IDAHO

CONDUCTED BY:

SHERMAN JENSEN (SOIL SCIENTIST/PHYSICAL ECOLOGIST)
&
FRANK SMITH (BOTANIST)

WHITE HORSE A330CIATES
P.QO. BOX 123
SMITHFIELD, UTAH 84335
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1.0 INTRODUCTION

Botanical resources were inventoried along a segment of the
Portneuf River where conatruction of a hvdroalectric generating
facility has been proposed. The aurvey area jincluded about
12,000 feet of the valley-bottom. The survey area i1ncludes parts
of sections 20 and 21, Township 9 south, Range 37 east, as
illustrated in Figure l-l. The survey area is located in the
Snake River Plain Section of the Columbia Plateau Physiographic
Province <(Fenneman 1931)>. This sagment of the Portneuf River
flows in a V-shaped canyon incised in basalt. A floodplain
ranging from 20 to 250 feet wide occurs along low gradient
segments of the Portneuf River. Along steep gradient segments
where the stream is incising, the channel is confined by steep
alluvial/colluvial slecpes and floodplains are absent or of minor
extent.

Currently streamflow 1s controled by diversion sastructures
located near the upstream end of the survey area. During the
irrigation season, streamflow is diverted to the Portneuf-Marsh
Valiey canal. During winter, streamflow is allowed to flow along
itsa normal course. The proposed hydroelectric development will
divert flilow to the Portneuf-Marsh Vailey canal year-round,
allowing about 10 cfs to flow down the Portneuf River channel.
Effluent from the power generating station will be discharged
back to the Portneuf River near the downstream end of the survey
area.

perennry pery
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Figure 1-1.
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The proposed facility will utilize existing structures for
diverasion of atreamflow to thae existing Portneuf-Marsh Valley
canal. The proposad facility will require conatruction of a
diversion and intake structure, about 500 feet of penstock, and a

povwerhouse.

2.0 OBJECTIVES

The purpose of the survey was to identify botanical
resources in the area where construction of a hydroelectric
facility is proposed. Information is to be used to identify
potential impacts resulting from the proposed development.
Specaific objectives were:

1. To inventory vegetation types occurring in the atudy
area.

2. To identity vagetation types that may be impacted by
the proposed development.
3.0 HETHODS

A field investigation was conducted on February 20, 1988.
Sherman Jensen (Soil Scientist/Physical Ecologist) was responsi-
ble for preliminary identification of vegetation types.v mapping
of vegetation typas, geomorphic descriptions and soil characteri-
zations. Frank Smith (Botanist? was responsible for species
identifications and floristic deacriptions.

Vagetation types are areas of distinctive vegetation that
recur on positions with similar slope, aapecth and substrate,
Dominant plant species were identified for each yﬂdﬁi@%ﬁé%&ffgro.
Mapping was conducted on a 1:8,000 scale baae-mapJﬂﬂﬁfgred fronm

1993

7.5 minute USGS topographic maps.




About a foot of snow covered the survey area at the time of
thae field investigation. Given this constraint, plLants that were
decumbant and/or of low staturs were probably missed. Many

plants were identifiable only to genua.

4.0 RESULTS3

Vegetation types identified in the survey area are identi-

fied in Table 4-1.

Table 4~1. Vegetation types.

PHYSIOGNOMY
Vegetation Type (SYMBOL)

——— T S —————— T O P S S S S G S A A PR N AN A M SR R w U ek S e e e Wk

Riparian Shrub (R3)
Big Sagepruah (ARTR)

HERBACEQUS
Hay Meadow (HAY)
Disturbed (existing)
Agricultural land (AG)

Plant species identified for each vegetation type and common

names for species are listed in APPENDIX A. Descriptions of
each vegetation type follow. Vegetation types are delineated in
Figure 4-1. The projected area to be disturbed by construction

activitiaea is also illuatrated.
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4.1 Riparian Shrub (R3) Vegetation Type

This vegetation type occurs on the flocodplain of the
Portneuf River. Surfaces are less than 5 feet above the level of
normal strasamfiow and are seasonally flooded.

The vegeotation is a dense thicket of shrube dominated by

radosier dogwood (Cornus sericeal, willows (Salix spp.) and woods

rose (Rosa woodsii). Qther asnrups included black birch (Betulia

i oy 2L — — ——

occidentaliis), alder (Alnug sp.) and sandbar willow (Salyix

exigqua’. Reed canarygrass (Phalaris arundinacea’, bluegrass (Pgca

spp.J), common vyarrow (Achillea millefolium), thistle <(Cirsiun

A ks ek ok o i o ——— — e —— . —

spp.), western virginsbower (Clematis LlLigusticifolia), qqurlycup

gunwead (Grindelia sguarrogsa), and setinging nettle (Urtica

dicica) were identified in the herbacecus stratum. Minor areas

dominated by common cattail (Typha latifolia’) and common reed

—— i ik ok ke

4.2 Big Sagebrush (ARTR) Vegetation Type
This vegetation type ccours on alluvial pasitions and on
floodplains where the stream channel 1s incised 5 to 10 feet.

These communities are not influenced by flooding of the Portneuf

River.

The dominant vegetation is Dbig sagebrush (Artemisia
tridentata’. Other shrub specieos included rubber rabbitbrush
(Chrysothamnus nauseosus), broom snakeweed (Gutierrezia

— e e R D ——— - — b 4 PP

i ﬁ? ;

£ ) The
o SRUITgE
herbacecus stratum includes cheatgrass (Bromus tecto?ﬁﬁ).’)ﬁLigyg?

e e e -
¥

ricegrass (Uryzopsis hymenoides), CORMON yarrow JAN!@%%gg

widely scattered Utah juniper (Juniperus osteo




4.3. Hay Meadow (HAY) Vegetation Type

This vegetation type occurred on floodplains and on the toes
of alluvial fans adjacent ¢tc the Portneuf River. These
communities are seasonally flooded. They are used for pasture
and are sometimes cut for hay.

These herbacecous communities are dominated by orchardgrasasa
(Dactyliis glomeratus), smooth brome (Bromus inercmis), and

bluegrass (Pga app.). Basin wildrye (E
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yarrow (Achillea millefolium>, aster <(Aster spp.), thistle

4.4. Disturbed (DISTURBED)> Vegetation Type

Areas contiguous to Highway 30, the railroad, and irrigation
canals were identified as disturbed vegetation type. Thesa areas
ware cut and filled by construction.

Diasturbed areas are dominated by weedy herbacecus species.

Species from adjacent vegetation types tend to coleonize in these

areas.

4.9 Agricultural Lands (AG)
Agricultural lands were identified on the southern flank of

the survey araa.




S$.,0 PROJECTED IMPACTS

Construction activities are axpected te directly impact
ninor areas of DISTURBED and ARTR vegetation types. A total of
about Q.8 acres will be disturbed by construction: about 0.1
acres for the diverasion and intake structure; about 0.5 acres for
the penstock: and about 0.2 acres for the powerhouse and ocutfall
canal.

Areas disturbed by construction activities will be contoured
and replanted with native and introduced grasses. A mixture of
samooth bromae, basin wildrye, Indian ricegrass, and orchardgrass
will be broadcast at a rate of 10 to 12 pounds per acre and raked

in.

6.0 LITERATURE CITED

Fenneman, N.M. 1931. Physiography of Western United States.
Mcgraw-Hill Book Co., Inc. New York and London. 3534 pp.
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ww—————VEGETRATION TYPE

PHYSIOGNOMIC CLASS ——GHRUE——  —HERBACEOUS— COMMON MRRE

Plant species RIPARIAN RRTR  HAY DISTURBED

TREES

Acer regundo | X X boxelder

Juniperus osteospersa  § Utan junioer

SHAUBS

Alrus sp.  § alder

fmelanchier sp. servicenerry

Artemisia tridentata X Big sagebrush

Betula occigentalis X Water birch

Chrysothammus nauseosus X X Rubber rabbitbrush

Cornus sericed X Redosier dogwood

Elasagnus angustifolia i X fussian olive

Butierrezia sarothrae X Broom snakeweed

Purghia trigentata X Rntelope pitterorusn

Rosa woodsit 1 X Woods rose

Salin exigua 3 Sandbar willow

Salix soo. X wiliow

GRASSES

Agrooyron cristatum H Crestea wneatgrass

Agropyron reoens X uarckgrass

Brosus inermis X X Seocotn orose

Bromus tectorunm X }} X Cheatgrass

Dactylis olomerata X Orchardurass

Elymus cinereus } X Basin wilarye

Oryzoosis hysenoides X X Indian ricegrass

Phalaris arundinacea X X Reed canarygrass

Poa spoo. H X X bluegrass

Phragmites comsunis X Common reed

FORBS

Achillea millefolium X X X Cowmon yarrow

Rster spo, X X aster

Cirsium soo. | X 1 thistle

Clematis ligusticifolia | Western virginsoower

Cynoglossus officinale 1 Houndstongue

Blycyrrhiza ls=pidota X X fmerican licorice

Erindelia squarrosa X Curlycuo gusweed

Heliarthus annuus X Common sunflower

Lacutuca serriola X X Prickly lettuce

Sisymbriuw altissisum 1 Tunblewustard

Mrrubius vulgare X Horenourd

Penstemon snp. DENst eNon

Rumeyx crisous X Curly cock

Tyoha latifolia X Common catttail

Tragopogon dubzus X Yellow salsify

rtica dgioica § X X Stinging nettle

Verbascus thapsus X k... Elarnel mullein

fanthiue strusarius X Swdokh; goiK s
N e O g

- S gﬂy
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YJRENSON ENGINEERING
CONSULTING ENGINEERS
550 LINDEN DRIVE

IDAHO FALLS, IDAHO 83401
208-522-8069

January 25, 1388

Mr. Ernie Carlson

Idaho Department of Water Resources
150 Shoup Avenue

Idaho Falls, ID 83402

SUBJECT: MARSH VALLEY HYDROELECTRIC PROJECT
Dear Mr. Carlson,

Attached is a copy of the Application for License to the Federal
Energy Regulatory Commission FERC #9367-000. Specifically, I am
being required by FERC to identify any comprehensive State and
Regional Water Resource development plans or programs in the area
where the project is to be constructed. I am to explain why the
project would or would not comply with the relevant comprehensive
State and Regional Water Resource development plans and programs.
Alsco I am to identify if the projecet would or would not comply
and if the project would not give explanation why the project
should be allowed not to comply. I believe that the Portneuf
River is 1iIncluded in the State water plan, but I do not believe
that it is in any way in noncompliance with the plan. I would
appreciate your review and concurrence as to the State water plan
and to the compliance or noncompliance with same., This statement
from you is being required by the Federal Energy Regulatory
Commission. Your prompt review and response is sincerely
appreciated. Please call to discuss this matter.

Very truly yours,

P

Ted S. Sorenson, P.E.
Project Engineer

T33:11
Enclosure

cc: Mr. Keith Bennett B 7 e e
Mr. Randall C. Budge, Esq. SRR %‘”ﬁ
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December 2, 1987

Michael J. Graham

Energy National Corporation
P.0O. Box 1929

Lake Havasu City, Arizona 86403

RE: APPLICATION FOR PERMIT NOS. 29-7578 AND 29-7772
Dear Mr. Graham:

In response to your letter dated November 20, 1987, written on
behalf of Marsh Valley Hydroelectric Company, a Utah partnership, I have
reviewed the above referenced water right applications which are in the
name of Marsh Valley Hydro Electric Co., an Idaho corporation.

Water right application 29-7578 filed with the department on
February 2, 1981 proposes the diversion of 175 cubic feet per second of
water from the Portneuf River for hydropower generation purposes. Water
right application 29-7772 was filed on June 5, 1984 and proposes the
diversion of 75 cubic feet per second of water from the Portneuf River
for hydropower generation purposes. Both applications have been
advertised and the time period in which to file a protest has passed.

Department action on the applications will be based on applicable
provisions of the Idaho Code and the Water Appropriation Rules and
Regulations of the department.

As you probably know, in Idaho, the general rule with respect to
water rights is "first in time is first in right". An application in
itself does not, however, represent a water right but is the document by
which a water right and a priority can be established.

Please feel free to contact this office if you have additional
questions. :

Sincerely,

L. GLEN SAXTON
Chief, Operations Bureau

c: Randall C. Budge




/4;/,1«177 H‘J

Energy NatTionaL CORPORATION

P.O. Box 1929
1930 Mesquite Avenue, Suite 12
Lake Havasu City, Arizona 86403
Telephone (602) 855-1615

Novembar 20, 1987 NOV 94 1987
Mr. Keith Higginson, Director

Idaho State Department of Water Resources

Water Rights Division Department of Water Resaurces
Statehouse Mail

Boise, Idaho 83720

Dear Mr. Higginson:

Marsh Valley Hydroelectric Company, a Utah partnership, is
presently the "first in time" applicant for a Federal Energy
Regulatory Commission Hydropower License for it's Marsh Valley
Diversion Hydroelectric Project, (No. 10242-000) on the Portneuf-
‘Marsh Valley Canal, Portneuf River, Idaho.

Michael J. Graham of Energy National Corporation is the
authorized agent of Marash Valley Hydroelectric Company.

It has come to our attention that a competing applicant,
"Marsh Valley Hydro Electric Company", of McCammon, Idaho, has
filed an application for water rights (Nos. 29-757B, 29-7772)
with your office. This competing application is for the water
rights to the river on the same diversion and canal as our
project.

We have requested the proper water right application forms
from your office, and would appreciate the opportunity to
participate in any hearings or procedures to protest the water
right application filed by Marsh Valley H.C. of McCammon. It is
our intent to file an application with your office for a water
right for our Marsh Valley Diversion project No. 10242-000.

While our company is currently a Utah rartnership, we ®re in
the procesas of forming an Idaho Corporation.

As the first-in-time FERC applicant, we would respectfully
request that no water right be issued at this time for these
waters at this location, until the FERC license has been issued
on this project. This would allow the FERC procedures to be

completed, and still be in conformance with State of Idaho
requirements.

Thank you for your consideration in this matter.

W omomnrsty

Sincerely, w&gi g’ﬁ’z iy Lji
Mich%l J. Graham JANZ 2 1993 1

President and Agent Our Ref:10242-WR.001




SORENSON ENGINEERING

CONSULTING FNGINEERS
550 LINDEN DRIVE
IDAHQ FALLS, IDAHO 83301

2500 Ay

Sepzamber 2, 1987

Mr, ¥Xenneth F. Plumb

Federal Enzrgy Regulatory Conmmission
325 4. Capital, N.E.

Wasnington, D.C. 20426

SUBJECT: MARSH VALLEY HYDROELECTRIC PRQOJECT FILED BY MARSH
VALLEY HYDROELECTRIC AN IDAHO CORPORATION

Dear #r. Plumb,

Here is an original and 14 copies of this application. Please
note that this application is filed as a competing minor license
anpplication to Preliminary Premit #P-102U42. For your use and to
avoid confusion a copy of the notice of intent to file competing
license application is enclosed. Please note that ™Mr. Jordon
Walker and Mike Graham, dba/Marsh Valley Hydroelectrie, were
using an assumed name whiech is lawfully registered to McCammon
Pitch Company and Portuaf-ilarszsh Valley Canal Company, Ltd. Your
understanding in this matter is sincerely appreciated.

Very truly yours,

o

Ted S. Sorenson, P.E.
Project Engineer

T8S:11
Enclosure
ce: Randy Budge

Keitn Bennett
Lyndon Green

SO

JAN 2 2 1993




CERTIFICATE OF MAILING

I hereby certify I mailed a true and corresct copy of the
foregoing by passing same in the Uaitzd 3tates Mall postags
prepaid addressed to the following witn a czopy of the final

apblication to:

Mr., Jordan Walker and Mr. Mike Grahanm

P. O, Box N
lanti, Utah

Mr. Mzrlie Green

State Historical Preservation Office
Idaho Stats Historical Society

6190 N. Julia Drive

Boise, ID 83702

iIr. Joun Helmer .

Idaho Department of Fish & Game
5205 South 5th Street
Pocatello, ID 83201

Mr. Ron Wolfin

U. S. Fish & Wildlife Service
46896 Qverland Road

3oise, ID 83705

Tdaho Departmeat of Parks & Recreation

Statehouse
Boise, ID 837902

S/

Ted S. Sorenson, P.E.
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Mr. Jordon Walker e 1J
P.0. Box N oy a4 1eaT
Manti, Utah 84642 Gul 9 4 vy
RE: Marsh Valley Diversion Department of '”_ater Re;_ources
FERC No. 10242 \Western Regional Ofiice

Dear Mr, Walker: $

The Environmental Protection Agency {EPA) has received the Notice of
Pretiminary Permit Application filed with the Federal Energy Regu]atnry
Commission (FERC) for the referenced project.

The information about the proposed project and its environs is not
sufficient for us to offer substantive comments on its environmental aspects
at this time. We normally recommend special environmental mitigation
stipulations on licenses for hydroelectric projects based on our review of the
sponsor's Environmental Report (Exhibit E of the license/exemption
application) and any Environmental Impact Statement (EIS) which FERC may
prepare on the pending application.

EPA recommends that your project be designed to avoid significant
environmental impacts to the maximum extent practicable. When impacts are
unavoidable, they can often be reduced with design modifications and
alternative construction techniques. EPA and other resource agencies may be
able to offer suggestions on appropriate mitigation measures.  Circulation of
the preliminary draft environmental report-and relevant correspondence to
state and federal natural resource agencies and EPA for review is one good way
to disseminate such information and facilitate these mitigation suggestions.

The contents of Exhibit E of the Application for License under
‘ Section 4.41 of the FERC book of application procedures are detailed and
%, . discussed on page 39 of the "blue book." We suggest you contact us again upon
e completion of the preliminary draft of Exhibit E, so that we can advise you
regarding whether the draft report provides enough information to support our
review. We have enclosed a 1ist of general concerns of EPA regarding small
hydroelectric projects to be used as a guide for more specific content of the
Environmental Report.
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We would appreciate being kept informed of the status of your project and
any significant problems which may arise. If you wish to discuss any
environmental concerns related to your project, you may contact Steve Bubnick
of our Environmental Review Section at (206) 442-8512 or Michelle Stevens of
our Idaho Operations Offfce at (208) 334-9438.

Sincerely,
48/7(C;ﬂ4;£;7“fz;

?AL Gerald Opatz, Chief
- Environmental Review Section

Enclosure s

4 - cc: FERC (Plumb)
o . NMES
USFWS
IDHW
IDFG
IDWR
COE
100
Columbia River Fish
Commission s




SORENSON ENGINEERIN( E@Env

CONSULTING ENGINEERS

550 LINDEN DRIVE
IDAHO FALLS, IDAHO 83401 APR 27 1987
208-522-8069
Department of Water Resources
April 16, 1987
Earnest Carlson
Idaho Department of Water Resources
150 Shoup Avenue
Idaho Falls, ID 83401
SUBJECT MARSH VALLEY HYDROELECTRIC COMPANY'S APPLICATION FOR

WATER RIGHT FOR HYDROPOWER PURPOSES ON THE MCCAMMON AND
PORTNEUF-MARSH VALLEY CANAL SYSTEM
APPLICATION #29-7772

Dear Mr. Carlson,

I have been retained to file the FERC Application for this
project. We were under the understanding that we could file an
exemption. However, it appears that we must file a minor
license. I have attached a rough draft copy of this minor
license for your review, Further revisions will be made to this
over the next month prior to the final filing. I trust this will
be sufficient information to you to hold the water right open.

Trusting this to be of value.

Very truly ypurs,

Ted 3. Sorenson, P.E.
Project Engineer

TSS5:11
Enclosure

ce:  Mr. Randy Budge w/encl.
Mr. Keith Bennett w/encl.

PECTIVER
S aoR23 1987

Departrent of \ater Resowrces
Eastern Diskcict Office

™ e .
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BEFORE THE FEDERAL ENERGY REGULATORY COMMISSION
APPLICATION FOR LICENSE FOR A MINOR WATER POWER PROJECT
5 MEGAWATTS OR LESS3
MCCAMMON DITCH COMPANY AND PORTNEUF-MARCH VALLEY CANAL
COMPANY, LTD., applies %to the Federal Energy Regulatory
Commission for a minor license for a water power

project as described hereinafter.

Location of the facility is:

State or Territory: 3tate of Idaho
County: Bannock
Township or nearby Town: McCammon

3tream or body of water: Poritneuf River

The exact name and business address of the applicant H

MecCammon Ditch Company
e¢/o Mr. Lyndon Green, President
McCammon, Idaho 83250

Portneuf-Marsh Valley Canal Co. Ltd.
¢/o Mr. Keith Bennett, President
Downey, Idaho 83234

The exact name and business address of each person
authorized to act as agent for the applicant in this
application are:

AL TSR Y T o
The MCCAMMON DITCH COMPANY AND PORTNEUF MARCH VALLEY 'CANAL
CO. LTD., are corporations wunder the 1laws of the State of

Idaho. JAM 9 2 i993

(i) The statutory or regulatory requirements of the State
of Idaho that affect the project as proposed with
respect to bed and banks and the appropriation,
diversion and use of water for power purposes, with
respect to the right to engage in the business of
developing, transmitting and distributing power and in
any other business necessary to accomplish the purposes
of the license under the Federal Power Act are:




(i1)

The
take

Article XV of the Idaho Constitution, in chapter 1
and 2, Title 42, Idaho Code, addresses the
appropriation of water for beneficial use with the
State of Idaho, The right to use such water is
gained by application for permit and license to
the Idaho Department of Water Resources, An
application for hydro power development has been
filed and memorandum of decision rendered. A
final permit will be granted, contingent upon
issuance of license, that 1is herein applied for
from the Federal Energy Regulatory Commission. A
copy of the finding 1is attached following this
section.

Chapter 38, Title 42, Idaho Code, the Stream
Channel Protection Act, was an act to regulate the
alteration of the beds and banks of Idaho Streams.
This act 1is also administered by the Idaho
Department of Water Resources, A separate
application for a Stream Channel Alteration Permit
is necessary, however, when the alteration is
intended to divert appropriated waters from a
stream, an application to appropriate water is
sufficient and a separate application for a Streanm
Channel Alteration Permit 1is not necessary. A
permit to appropriate water from the stream
carries with it the right to alter the stream bed
and bank %to accomplish the diversion.

Chapter 9, Title 36, 1Idaho Code, deals with the
protection of fish in TIdaho Waters. Section 36~
906 requires suitable fish screening devices and
fish ways to be constructed at all power sites to
the specifications of the Idaho Department of Fish
and Game,

Chapter 11, Title 50, Tdaho Code, grants to Idaho
Counties, the right +to establish planning and
zoning commissions and grants regulatory authority
to the counties to govern building standards and
local wuse classification. A zoning concurrence
must be obtained from Bannock County before this
hydro project can be constructed,

steps which the applicant has taken or plans to
to comply with the statutory or regulatory

requirements cited above are:

A.

Regarding appropriation for water benefits for use
with the State of Idaho, the applicant has made a
water right filing (#29-7578) for the purpose of

RaTI L M A

¢ v G

JEME 21593




hydro power development. The Idaho Department of
Water Resources has 1issued the water right. A
copy is attached as .

B. Regarding the Stream Channel Protection Act, no
separate action by the applicant is required. The
diversion 1is existing and the tailrace will
require minor disturbance to the banks,

C. Regarding the protection of fish in Idaho Waters,
the regquirements of the Idaho Department of Fish &
Game will be concurred with.

D. Regarding planning and zoning commission
regulatory authority; when FERC 1license 1is in
hand, the applicant will submit the documents and
final design of this projeet to the Bannock County
Planning and Zoning Commission. This is the final
prerequisite before any construction c¢an take
place.

No more specific approvals or actions are required
apart from licensing of the project by the Federal
Energy Regulatory Commission. Advisory copies of the
Power 3ales Contract and Interconnection Contract with
applicable public utilities will be filed with the
Idaho Public Utilities Commission.

7. The project proposes to develop the hydroelectric potential
of Portneuf-Marsh Valley Canal Co. Ltd., via diversion of
water utilizing existing struectures to the existing canal
for a distance of 12,710 feet. The water would be routed to
a penstock 500 feet to the powerhouse and thence returned to
the Portneuf River.

(i) Proposed installed generating capacity is 3 megawatts.
(ii) The project would utilize an unconstructed dam.,
8. Lands of the United States affected are shown in Exhibit .

Lands are surveyed lands. Publiec lands of the United States
affected are:

(i) National Forest None
(ii) Indian Reservation None
(iii) Public Lands under the jurisdiction of the
Bureau of Land Management acres
(iv) Other: U.S. Department of Energy acres
(v) Total U.S. Lands acres

9. Construction of the project 1is planned to start within 12
months and is planned to be completed within 36 months from
the date of issuance of the license. T

N L CITRER YR E
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VERIFICATION

State of Idaho )
)ss
Bonneville County )

Ted 3. Sorenson, being first duly sworn, deposes and says that:
He is the President of both MCCAMMON DITCH COMPANY AND PORTNEUF-
MARSH VALLEY CANAL CC. LTD., the applicant, that he has read the
foregoing application and knows the contents thereof: and that
the same are true to the best of his knowledge and belief.

President
BIRCH POWER COMPANY, INC.

Subscribed and sworn to before me,

a Notary Public of the State
of Idaho this day of

y 1987.

Notary Public
(seal)

:m31:§§; ? T
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EXHIBIT A
The APPLICANT proposes to divert water from the Portnuef River
through an existing diversion structure to 12,170 L.F. of
existing earthen feeder ditch and 500 L.F. of 60" or 72" diameter
steel penstock to a power plant, Approximately 0.5 miles of new
three phase electrical transmission line will be required,

The water would then be returned ¢to the Portneuf River through
approximately a 50 foot tailrace.

A1l of the proceeding would be existing except the penstock,
powerhouse and tailrace. The mode of operation would be run of
the river,

T (i) Existing and future generating Units None
Proposed Generating Unit One
Proposed Generating Output Capacity 1,500 KW
(ii) Type of Hydraulic Turbine Reaction
Type (Frances)
(iii) Power Plant Operation Manual Start,
Auto~3hutdown,
Run of the
River
{iv) Average Annual Generation 7.6 x 10 KW-HRS3
(v) Power Plant Design Head 101 feet
Power Plant Average Head g6 feet
(vi) Area of Pipeline Intake Forebay at
Canal 1,200 feet
Surface Elevation 4,910 feet
Net Storage 0.2 Acre-Ft,
Gross Storage 0.4 Acre-Ft.
(vii) Plant Hydraulic Capacity 220 cfs

The hydrology for this project was derived from U.S.G.S. gaging
records for gage number 13073000, for +the Portneuf River at
Topaz, Idaho. This gage 1is 1located approximately 1.5 miles
upstream of the PMV Canal inlet and was therefore considered as
representative of the flows avallable to the c¢canal for
generation., The drainage area at the gaging station is 570
square miles and is at a mean altitude of 6,080 feet {(datum of
gage is 4,918 feet). The period of record is January, 1913 to
September, 1915, and July, 1919 to current year. Because of
missing or extra data, only the ©64-year period of October, 1919
through September, 1983 was utilized for generation studi&&--¥¢ g %f*
i ff ¥ B

b
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Average discharge for the period of record is 141,900 acre~feet a
year or a mean annual flow of 196 cfs. Normal monthly means, in
cfs, are provided below:

OCT NOV DEC JAN FEB MAR APR MAY JUN JUL AUG SEP
143 958 5% 153 7T70 204 268 32 266 206 178 151

The hydrologic records ineiuding flow duration without
irrigational withdrawal is attached,.

Irrigation demands were derived from the TIdaho Water User Daily
Record Books for Water District 29. These logs are maintained by
the ditch tender and provided to the State as a 1log of the
diverted flows down the Portneuf River. Average monthly
diversions were derived from these records to indicate those
quantities of water that would not be available for generation.
The following flows, in c¢fs, are current average diversions for
irrigation by the canal companies and would continue down the
canal to respective canal users:

JUNE JULY AUGUST SEPTEMBER 1-15
230 230 230 220

The net water available for power generation is the total flow
less cfs more flow less the irrigation withdrawal as follows:

0CT NOV DEC JAN FEB MAR
Total Flow 143 154 154 153 170 204
Minimum Flow 10 10 10 10 10 10
Irrigation 0 0 _ 0 0 0 0
Power Flow 1 144 144 143 160 19§
APR MAY JUNE JULY AUG SEPT
Total Flow 268 342 266 206 178 151
Minimum Flow 10 10 10 10 10 10
Irrigation 0 0 230 230 230 110
Power Flow 258 332 26 0 0 31
(viii) Existing Diversion 10' high compacted native soils
Feeder Ditch 34,900 L.F. open channel
trapezoidal earthen - 85 cfs
capacity
Pipeline Intake
Facility conecrete w/steel bar screen
Penstock 600 L.F. 60" and/or 72"

diameter steel pipe

Powerhouse concrete base,
steel building;'fg e

S P
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Transmission Line 0.5 miles new 3 phase, 12.4 KVA
to existing Utah Power & Light
Transmission Line.

Generator Voltage 2,400 Volt
Transformer One (1) 2,000 KVA, 7, 200/1247OY
2,400 volt pad mounted
transformer
(ix) Estimated Project Capital Cost $1,500,000
2. The purpose of the project is to produce a clean, renewable
resource as electrical power {(which will reduce the

dependency on foreign imports of o0il) for sale to Utah Power
& Light Company.

@Fﬁ}
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LB10242-000 for LlENT T S’
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UNITED STATES OF AMERICA

1 § , + . P .
PEDERAL ENERGY REGULATORY COMMISSION : LI, el a. - Type of Application: Preliminary Permit
' B T b. Préject No: 10242-000
ST e L N,

¢. Date Filed- January 12, 1987

@. Applicant: Marsh Valley Hydroelectric Come

a. HName of Project Marsh Valley Diversion

Notice of Application Filed with the Commission
On Portneuf River in Bannock County, Idaho near* the

(March 9, 1987} f. Location:
town of Lava Hot Springs., T.95.. R.37E., sec 217 and
sec. 22, W 1/2 .
- g. Filed Pursuant to Federal Power Act 16 U.S5.C. § 791(a)—&35(r)
Take notice that the following hydroelectric application ) e
has been filed wizh the Pederal Energy Regulatory Commission h. Contact Person: Mr. Jordag Walker, gr Hré42;;e Graham,
s for public inspection: P.0. Box N. Manti. Utah
and is svailable tor p P (801) 835-0202
i. Comment Date-
MAY 5 187

j. Description of Project: The proposed project would conaist of:
{1) the existing 21-foot-high Portneuf-Marsh Valley Canal dam
at elevation 4,908 feet- (2) the existing 10-foot-wide. S-foot-
R deep Portneuf-Marsh Valley canal to be gated: (3) a 60-inch~-

: diameter. 500-foot-long huried penstock: {4) a powerhouse
containing two generating units with a total installed capacity
of 1,000 kW, producing approximately 4,000,000 kWh of enerqy -
annuallv and {5) an existing 3,000~ Foot long. 2.5-kV Utah Power
and Light Company's transmission line, No access reoad will be
needed to conduct the studies. The Applicant estimates that the

cost of the studies to be conducted under the preliminary permit

would be $5,000.

- ' The proposed project would he located on lands owned by the
Marsh Valley Irrigation District and private parties.

- k. Purpose of Project: Pro1ect power would be sold to Utah Power
and Light Company

1. This notice also consists of the FoT]ow1nq standard paragraphs:
AS, AT7. A9, AlO, B. ¢ and b2.

DC-A~-1
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AS.

a7,

A,

Preliminary Permit -~ Anyone desiring to file a competing
application for preliminary permit for a proposed project
must submit the competing application itself, or a notice

. of intent to file such an application, to the Commission

on or before the specified comment date for the particular
application (see 18 CFR 4.36 (1985)). Submission ot a timely
notice of intent allows an interested person to file the
competing preliminary permit applicaticon no later than 30
days atter the specified comment date for the particular

application. .

A competing preliminary permit application pust conform with
18 CFR 4.30(b](1) and (39) and 4.36.

Preliminary Permit ~- Any qualified development applicant
desiring to file a competing development application must
submit to the Commission, on or before the specified comment
date for the particular application, either a competing
‘development application or a notice of intent to file such
an application. Submission of a timely notice of intent

to file a development application allows an interested
person to file the competing application no later than 120
days after the specified comment date for the particular

application.

A competing license application must conform with 18 CFR
4.30(b)(1) and £9) and 4.36.

Notice of intent -- A notice of intent must specify the
exact name, business address, and telephone number of the
proépective applicant, include an unequivocal statement of
intent to submit, if such an application may be filed,
either (1) a preliminary permit application or (2) a .
development application (specify which type of application},

and be served on the applicant(s) named in this public notice.

AlL0.

Proposed Scope of Studies Under Permit ~- 3 preliminary
parmit, if issued, does not authorize construcction. The
term of the proposed preliminary permit would be 36 months.
The work proposed under the preliminary permit would include

‘economic analysis, preparation of preliminary engineering

C.

Depz:i:...=* of Water Resources

plans, and a study of envirconmental impacts. PBased on the
results of these studies the Applicant would decide whether
to proceed with the preparation of a devalopment application
to construct and operate the project.

41
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Comments, Protests, or Motions to Intervene - Anyone may E%

submit comments, a protest, or a motion to intervene in
accordance with the requirements of the Rules of Practice
and Procedure, 18 C.P. R. §§385.210, .211, .214. 'In deter-
nining the appropriate action to take, the Commission will
consider all protests or other comments filed, but only
those who file a motion to intervene in accordance with the
Commission's Rules may become a party to the proceeding.
Apy comments, protests, or motions to intervene must Le
received on or before the specified comment date for the
particular application.

Filing and Service of Responsive Documents - Any filings

must bear in all capital letters the title “COMMENTS™,
"RECOMMENDATIONS FOR TERMS AND CONDITIONS", “NOTICE

OF INTENT TO FILE COMPETING APPLICATION®, “COMPETING
APPLICATION", "PROTEST"™ or "MOTION TO INTERVENE", as
applicable, and the Project Number of the particular
application to which the £iling is in response. Any of
the above named documents must be filed by providing the
original and the riumber of copies required by the
Commission's requlations to: Kenneth F. Plumb, Secretary,
Federal Energy Regulatory Commission, 825 North Capitol
Street, N.E., Washington, D.C. 20426. An additional copy
must be sent to: Mr. Fred E. Springer, Director, Division
of Project Management, Federal Energy Regulatory Commission,
Room 203-RB, at the above address. A copy of any notice of
intent, competing application or motion te¢ intervene must
also be served upon each representative of the Applicant
specified in the particular application.

rr
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D2.

.directly from the Applicant.)

 Agency Comments - Federal, State, and local agencies are :
"invited to file comments on the described application.

(A copy of the application may be obtained by agencies

comments within the time specified for filing comments,
it will be presumed to have no comments. One copy of an
agency's comments must also be sent to the Applicant's
representatives. .

Kenneth F. Plumb
Secretary

If an agency does not file
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rovil 3, 1987

mandall €, Pndae
A*+nrnev at Law

P.O, Poax 1391
Pracatello, Tdaho 23204

Ted 8. Soren=son, P.FE.,
Sarensnn Engineering

580N Lindan Drive

Tdahe =alls, Idaho 83401

RE+ Anplication for Permit 29-7772
fieatlemen:

Ranad on infeormatinsn furnished in response to the letber from
this office dated March 12. 1987, T am forwarding the above
cantioned applicatinn tn our state office, TFuture correspondence
pertaining tn the Arvelspment cnntract, verification of financing
and FERC rulinae concernina *his nroiect and permit anvnlications
29-7578 and 29-7772 should he addressed to:

Rary Spackman

Supervisnr, Water Allncatinns Sectiong
Tdahn Nepartment nf Water Regources

At ate Tanaas

Raisae, TAahmn RKRITI0

FPospectfully submitted,

FErnest Carlsen
Water Rights Sunervisor

RC /md
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LAW OFFICES OF

LOUIS F. RACINE, JR, RACINE, OLSON, NYE, COOPER & BUDGE

WILLIAM D. OLSCTMN

W. MARCUS W. NTE CHARTERED TELEFPHONE
GARY L. COOPER CENTER PLAZA-CORMNER FIRST & CENTER ARrea CoDE 208
RANDALL C. BUDGE 232-810]
JOHN A. BAILEY, UR, POST OFFICE BOX 138

JOHN R. GOODELL * POCATELLO, IDAHO 83204-0391 —
JOHN B. INGELSTROM TeLex
DANIEL €. GREEN

BART D, BROWNING March 26, 1987 208-232-6109

REED W.LARSEN
CARY COLAIANNI

*ALSO MEMBER ILLINOIS BAR

Mr. Ernest Carlsen

Water Rights Supervisor m ﬁ

Idaho Department of Water Resources ﬁ&uJ ig@g
Eastern Region LR

Idaho Falls, Idaho 83401
Oepartment of Yalsr Rosources
Mr. Gary Spackman Eastern District Officg
Supervisor, Water Allocation Section
Idaho Department of Water Resources
State Office
450 West State Street
Boigse, Idaho 83720

Re: Application for Permit No. 29-7772
Marsh Valley Hydroe Electric Company

Gentlemen:

I am writing as counsel for Marsh Valley Hydro
Electric Company with regard to the captioned permit and
to respond to Ernest Carlsen's letter dated March 12, 1987
entitled, "Notice of Pending Action to Reject Application".
Mr. Carlsen's letter requested that Marsh Valley either
withdraw their application or explain why the department
should not zreject it. Please be advised that Marsh Valley
does not desire to withdraw its application as +they are
now moving forward with the development of the project,
as discussed below, and hereby request that the application
be retained and an extension of time be granted to permit
the development to be completed,

As set forth in my September 3, 1986 letter to Water

Rights Supervisor, Jim Johnson, a copy of which is enclosed,
the original developer, Hydro Electric Constructors of Orange,
California, encountered financial and other difficulties
and did not perform its obligations under the contract to
develop the project, by reason of which the contract was
terminated. Consequently it Dbecame necessary for Marsh
Valley to seek another developer to pursmue.a  FERC exemptlon
and/or license, as well as development SF tng project.
!Kr
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Mr. BErnest Carles
Mr. Gary Spackman

March 26, 1987
Page 2

Subsequently in my October 2, 1986 phone conversation with
Gary Spackman, I advised that Marsh Valley was in the process
of negotiations and reached a tentative agreement with Ted
S. Sorenson and David Snedigar of New Energy, Inc. to pursue
FERC approval and development of the project (see Mr.
Spackman's 10/3/86 letter).

On September 30, 1986 Marsh Valley exercised its
option to purchase a plant site and related easements pursuant
to an "Option to Purchase Real Estate and Easements" Agreement
entered into on 10/3/86 with Mr. and Mrs. Roger S. Johnson.
The closing has been delayed due to minor difficulties the
Johnsons have encountered 1in securing a partial release
from one of their 1lien holders, First Bank and Trust,
primarily because the bank failed and has been taken over
by the FDIC. However, it is expected that this acquisition
will close within the next few weeks.

A Power Purchase Agreement was entered into between
Marsh Valley and Utah Power & Light Company on November
21, 1986 which was subsequently approved by the Idaho Public
Utilities Commission in Case No. U-1009~172, Order No. 20979.
A copy of the IPUC Order is enclosed, together with a copy
of the Power Purchase Contract excepting only the appendixes
which are too voluminous and not enclosed.

One of the developers, Ted S. Sorenson, P.E. - L.S.
of Sorenson Engineering P.A., 550 Linden Drive, Idaho Falls,
Idaho 83401, phone 522-8069, is acting as the Project
Engineer, has completed preliminary engineering designs,
and a new application to the FERC for a conduit exemption.
From our discussions with Mr. Sorenson it is our understanding
that the application is ready to file and is only awaiting
an amendment of previous easements obtained from the Union
Pacific Railrocad which became necessary due to changes in
the project design. I have requested that Mr. Sorenson
send you a copy of the new FERC application which should
be received shortly.

It is our understanding that the developers have
received a commitment from Bay Bank of Boston for the
financing of the project. Please feel free to contact Mr.
Sorenson if you have any further questions c¢oncerning this
financing. Drafts ofthe development contract between Marsh
Valley and Sorenson - Snedigar are being circulated between
counsel fo; fipal revisions and a ~3?§§9§§%?%ﬁ$; be signed
by the parties in the near future. st gt p
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Mr. EBrnest Carlsen

Mr. Gary Spackman
March 26, 1987
Page 3

I trust the foregoing sufficiently responds to your
ingquiry, documents the fact that Marsh Valley is vigorously
pursuing the development of the project, and permits an
extension of time on the captioned permit. Please advise
if you have any questions or desire further information.

tri\ly yours,

RANDAL . BUD

RCB/dhn
Enclosures

cc: Ted Sorenson
Dave Snedigar
Lyndon Green
Keith Bennett




B L T R L TE T

September 3, 1986

Jim Johnson

Water Rights Bupervisor
Department of Water Resourcses
State Office

450 W. State Btreet

Boise, Idaho 83720

Re: Application for Permit NMo. 29-7578
Marsh Valley Hydro-Rlectric Co.

Deaxr Mr. Johnson:

This will respond to your August 12th leter regarding the
captioned matter requesting an update.

The owner, Marsh Valley Eydro-Electric Co., originally con-
tracted with Bydro-Rlectric Constructors, Inc. of Orange,
California to develop a project including the processing
of the FRERC exemption and/or license. The developer was
unsuccessful in obtaining a FERC exemption and due to financial
and other difficulties 4id not perform its obligations under
the contract and develop the project. Agoordingly darsh
Valley has terminated the contract with EEC and 1is seeking
another developer to pursue a PFERC exemption and/or license
as well as development of the project.

At this point information regarding the technical information
pertaining to the project has besn sent to thres different
developers. Thus far one of tha developers has responded
expressing interest and more information. At this point
Marsh Valley's efforts are focusing upon sscouring another
developer.

Very truly yours,

RCB/d4d4s

cc: Lyndon Green
Reith Sennett JAN 2 2 1993
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'JAN 7~ 1987

BEFORE THE IDAHO PUBLIC UTILITIES COMMISSION | R

IN THE MATTER OF THE APPLICATION )
OF UTAH POWER & LIGHT COMPANY FOR))
AN ORDER APPROVING A FIRM ENERGY ;

)

SALES AGREEMENT.

On December 8, 1986, Utah Power & Light Company (UP&L) submitted an
Application to the Idaho Public Utilities Commission (Commission) for an Order approving
a Firm Energy Sales Agreement between UP&L and Marsh Valley Hydro Electric Company.

Marsh Valley Hydro Electric Company is the owner of a proposed 1.7 megawatt
hydroelectric project to be located in the Northeast quarter of the Northeast quarter of
Section 20, Township 9 South, Range 37 East, Boise Meridian, approximately 3 miles East
of MéCammon, Bannock County, Idaho on the P_ortneuf—Marsh Valley Canal. The project
is a qualified small power production facility under the applicable provisions of the Public
Utilities Regulatory Policies Act. The scheduled operation date of the facility is March
1988.

The Commission finds that the parties reach agreement as to all material
contract terms on or about May 7, 1985. The Agreement as signed and submitted by the
parties contains avoided cost rates in conformity with applicable Commission Orders. The
terms of the contract are reasonable and we approve them. We also approve payments

made under this Agreement as prudently incurred expenses for ratemaking purposes.

I
The Idaho Public Utilities Commission has jurisdiction over Utah Power & Light
. Proen on L
Company, an electric utility, pursuant to the autﬁé!ﬁy‘ and " power-granted it under Title

¥
e p

61 of the Idaho Code. ) # b
JAN 22 ]993

ORDER NO. 20979 “le. .
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DONE by Order of the Idaho Public Utilities Commission at Boise, Idaho,
this 7%4  day of January, 1987.

ATTEST:
SECRETARY
SW:vs/305L
FRs e
PP
i B
ke
J.-/T .".A‘u 7 2 .
| 993
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Per Commission Order
No. 20079.. o
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Cormission Secretary POWER _PURCHASE AGREEMENT '. P

BETWEEN JAN -8 987

MARSH VALLEY HYDRO ELECTRIC coJT-‘km? e
[ S

AND o

UTAH POWER & LIGHT COMPANY

st

THIS AGREEMENT is entered into this A/ ° day of
NO@MW , 1986, by and between MARSH VALLEY HYDRO ELECTRIC
COMPANY, a corporztion organized and existing under the laws of the State of
Idaho, and owners of a qualifying facility as defined in 18 CFR §292.101(b)(1)
with the appropriate representation for qualification as specified in Appendix K,
hereinafter referred to as "Seller," and UTAH POWER & LIGHT COMPANY, a
corporation organized and existing under the laws of the State of Utah,
hereinafter referred to as "Buyer." Seller and Buyer are sometimes referred to

collectively as "Parties" and individually as "Party".

WITNESSETH:

WHEREAS, Seller intends to construct, own, operate and maintain a
hydroelectric generating facility consisting of three (3) synchronous generators,
each with a Name Plate Rating of six-hundred (600) kilowatts, for a total
generating capacity of one-thousand, seven-hundred (1,700) kilowatts,

hereinafter referred to as Facility*; and

lnitial capitalization of word¥ :and_ phrases other than proper names
indicates that these terms are defined in Aﬁgiﬁgxfa hereof,

JA

| i s
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WHEREAS, Seller wishes to sell to Buyer and Buyer agrees to

purchase all electric energy ‘generated for sale by such Facility, but only in

accordance with the terms of this Agreement.

NOW, THEREFORE, in consideration of the mutual covenants and

agreements hereinafter set forth, the Parties agree as follows:

1. TERM OF AGREEMENT AND TERMINATION

1

1.

1

C9:024

.1

2

.3

Subject to the terms and conditions hereof, this Agreement shall
become effective upon execution by the Parties and shal! remain in
full force and effect for a term of thirty-five (35) years from the
Cperation Date. It is anticipated that testing of the Facility
pursuant to Appendix E and in-service generation will commence Iin

March 1988.

This Agreement cannot be terminated by Seller except by
subsequent mutual agreement of the Parties in writing or by
abandonment of the Facility and payment by Seller to Buyer of the

sums required by Appendix C.

This Agreement cannot be terminated by Buyer except by
subsequent mutual agreement of the Parties in writing or in
accordance with Appendix C. Also, in the event that Buyer's
system which provides electrical service to Seiler is acquired by

another entity, to the extent that Seller's electrical service is to be

DOPAFI N

supplied by said en}igt%%, this Agreement. shall be deemed to be

terminated by Buyerd' upon the 1da&;§f of acquisition., All future

JANZ 2 1993




IN WITNESS WHEREOF, the Parties hereto have caused this
Agreement to be executed by their duly authorized representatives as of the

first date hereinabove set forth.

SELLER:
MARSH VALLEY HYDRO ELECTRIC COMPANY

BVQ/ jéfw,/

Title_ PRES(DENT

BUYER:
UTAH POWER & LIGHT COMPANY

By [%R

Senior

PHAM \
ice President

2 550
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payment obligations of Buyer to Seller pursuant to this Agreement
shall end upon the date of acquisition and the payment by Selier to

Buyer of the sums required by Appendix C shall be due.

2. SALE OF POWER

2.1 Seller agrees to sell and deliver and Buyer agrees to purchase and
accept all energy generated from the subject Facility in accordance

with the terms and conditions of this Agreement.

2.2 Seller's proposed Facility is iocated in the N-ortheast 1/4 of the
Northeast 1/4 of Section 20, Township 9 South, Range 37 East,
Boise Meridian, approximately three miles east of McCammon,
Bannock County, Idaho on the Portneuf-Marsh Valley Canal and

shall provide energy as set forth herein.

2.3 If Seller intends to increase the generating capability of the
generators beyond the stated Name Plate Rating, Seller shall notify
Buyer. The Parties will enter into a mutually accepfable agreement
to purchase any additional energy provided from such increase in
accordance with the terms and at the rates then required by the
appropriate r‘egulator_y authority. Such agreement will not become
effective until it has been approved by the Idaho Public Utilities
Commission. Seller shall be responsible for the costs that may be
incurred by Buyer to accept the additional energy provided from

such increase.

C9:028 JAN 2.2 300
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3. PURCHASE PRICE AND METHOD OF PAYMENT

3.1

3.2

C9: 02@

Buyer shal! pay Seller, for the energy delivered to the Point of

Delivery, The payment shall be the sum of the following:

(a)

(b)

A fixed energy rate of 40.49 mills per kilowatt-hour for the
energy delivered to the Point of Delivery. This portion of the
payment will only be paid for the energy that is delivered
after the Operation Déte, but in no case will this portion of
the payment be paid until after the Scheduled Operation Date.
This rate reflects a 1988 scheduled in-service date and a
thirty-five (35) year term as shown in Appendix B. This rate

shall not change due to a delay in completion of construction

- nor shall it be subject to escalation or change except as stated

in Appendix C, Section D,

A variable energy rate of 14.00 mills per kilowatt-hour for ail
energy delivered to the Point of Delivery before and after the
Operation Date. This rate will be updated annually by the
Idaho Public Utilities Commission and applied to this Agreement

as specified in Appendix B.

The kilowatt-hours for which Buyer shall be obligated to purchase

shall be the kilowatt-hours measured on Buyer's metering equipment

located at the Point of Delivery. Pa'yment shall be based on total

generation from the Facility less Station Use. In the event that

during a month gtathn?%se exceeds gross generation, then Seller

.
;%.' o




3.3

shall pay Buyer for the excess energy at the then-current

applicable rate(s).

Buyer's obligation to pa\f Seller the fixed energv rate for energy
furnished to Buyer shall commence on the Operation Date of the
Facility. Buyer shall pay Seller the variable energy rate for
energy furnished to Buyer during the test period prior to the
Operation Date and after the Operation Date for energy furnished

to Buyer.

4, ENTIRE AGREEMENT

8.1

4,2

4.3

5.4

C9:024

This Agreement shall supersede all prior contracts, proposals,
representations, negotiations, discussions or letters between the

Parties.

This Agreement cannot be amended by either Party except by

subsequent mutual agreement of the Parties In writing.

This Agreement may be unilaterally terminated by Buyer twelve (12)
months after the Scheduled Operation Date if Seiler's Facility has
not commenced delivery of energy pursuant to this Agreement,
unless Seller can show just cause why the Facility is not complete

and that it will be operational within a reasonable period of time.

This Agreement may be unilaterally terminated by Buyer twelve (12)

months after the .execution date, above, if Seller has failed to
T LT

TPy 85 o

A7 ﬁ’?
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obtain all necessary licenses and permits, including qualifying
facility representation, needed to construct and operate the Facility

throughout the term of this Agreement.

4.5 This Agreement includes the following Appendices, all of which are
attached hereto and incorporated herein by reference:
Appendix A: Power Purchase General Terms and Conditions
Appendix B: Schedules of Capacity and Energy Rates
Appendix C Adjustment of Payments
Appendix D: Parallel Generation Interconnection Requirements
Appendix E Performance Test Criteria for Seller's Intercon-
nection Facilities
Appendix F: Metering Equipment, Communication Equipment and
Communication Channels
Appendix G: Seller's Interconnection Facilities
Appendix H: Buyer's Interconnection Facilities
Appendix I: Point of Delivery
Appendix J: Description of Facility
Appendix K: . Qualifying Facility Representation
5. NOTICES
5.1 All written notices given pursuant to this Agreement shall be
addressed as followslﬁ
{a) To Buyer: Corporate Secretary
UTAH POWER & LIGHT COMPANY
1407 West North Temple Street, Room 326
P.O. Box 899
Salt Lake City, UT 84110
JOt o e
I P
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With a copy to: Manager, Resource Contracts
UTAH POWER & LICHT COMPANY

1407 West North Temple Street, Room 3312
P.O. Box 899 ' _
Salt Lake City, UT 84110

{b) To Seller: MARSH VALLEY HYDRO ELECTRIC COMPANY
McCammon, 1D 83250

With a copy to: McCammon Ditch Company
McCammon, D 83250

And: Portneuf-Marsh Valley Canal Co., Ltd.
Downey, ID 83234

5.2 Inquiries concerning meter readings, billings, etc., should be

addressed to:

(a) To Buyer: Customer Service Manager
UTAH POWER & LIGHT COMPANY
145 West Main Street
P.O, Box 130
Rexburg, ID 83440

C9:024




Mgrch 12, 1987

RE: Application fur Permit No. 29-7772
Hydropaowrr on the Portneuf River

Marah Valley Hydro Electric Company
¢/n Lyndon Creen, President
MeCammon, TD  RB3250

Pear Mr, Creens
NOTTICE OF PENDING ACTION TO BREJECT APPLICATION

'n a Department. letter dated 4 Februgry 1986, Gary Spackman:
adyvived Randall C. Rudge of the necessity for furnishing
infermetion regarvding the finsnciael ebility of Marsh Velley Hydro
Flectric Compony to finance the construction of the proposed
project under the ahove captioned applicatien. Mr., Spackman aleo
expreasrd the Department's positiocn thal it was the company's
reaponribiltity to diligently pursue approval of the profect by
the Federal Eneroy Regulatory Commission (FFRC) and Lo provide
information documenting the company's eoffurts,

'n response to Mr. Pudge's reply, Mr. Speckman sgreed to
defer departmental action en the applicetion until Dectober of
1986, at which time the above items were to be Furnished for
congideration hy the Department, Documentation in eur file
reveals none of the informstion has been submitted.

Tdaho Code, Section 42-203A states an spoplicstion may be
rejected and issuance of a permit refused if it asppears to the
satiefaction vf the Department that such spplication iz not made
in good faith, is made for delay or speculative purporses, or the
eppllicant hags not sufficient financiel resources with which to
complete the work inveolved, The purpose of Lthis letter is to
request you either withdraw your application or explain why the
Department should not reject it. Enclosed is a withdrawal form



that authorizes volding the applicetion from the Despartment's
tecords when returned bearing the signature of sn officer in the
eompany.

Feailure to furnieh the infermation previously requested or
respond by showing cause that your epplication is not speculative
end financing is evailuble will csuse the Department to proceed
with refecting your spplication., Thims sction will be injtiamted
thirty (30) days from the date of this lstter.

Reapectfully submitted,

ERNEST CARLSEN
Water Rights Supervisor

fC:ow
Enclosure

cer Randell C, Pudge, Attorney at Law
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March 11, 1986

Randall C. Pudqge
Attorney al Lew

P.0. BRex 1391
Pocatello, Idahe 83204

Pe: Applicetion for Permit No., 29-~7772, Marsh Valley Hydro
Electric Company

Dear Randy:

Thank you for your prompt respenee to my inquiry regarding
progress being mede on the hydro-electric project which hage been
rropesed hy your cliente.

Beced on the representotions which you heve mede to me, the
Department will defer sny action on the appliceticon for an
edditicnsl eix (6) monthe., If you could keep the us
periodically sdvised as to the status of the FERC approvel
process, it would prevent centinuing incuiry by the Department.

Again, T thank you for your response and look forwerd to your
continuing associat ion.

Sincerely,

fary Spackman
Sr. Resource Agent

Ca/md
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February 21, 1986 FEB 24 1986

Dapartmwant of Walir RE30UICHE

Eastern Dimiciet Office

* ALSO MEMBER ILLINOIS BAR
*xALSO MEMBER UTAH BAR

Gary Sprackman

Sr. Resource Agent
Department of Water Resources
Eastern Region

150 Shoup - Suite 15

Idaho Falls, Idaho 83402

Re: Application for Permit No. 29-7772
Marsh Valley Hydroc Electric Company

Dear Gary:

I am writing in response to your February 4, 1986 inquiry
concerning the captioned application.

On October 26, 1984 the applicant entered into a Ground Lease
and Agreement with Hydro Electric Constructors Inc. and Inter-
national Energy Resources Inc., a California corporation,
to completely construct and develop the proposed project.
Among other things, the agreement required that the developer
submit and obtain, at it's expense, all necessary permits
and licenses reguired +to construct and operate the plant
in compliance with applicable Federal, State and local laws
within six (6) months of the signing of the agreement.

Despite an extension of time and two submissions, the developer
has been unsuccessful in securing an exemption from the licen-
sing requirements of the Federal Energy Regulatory Commission
(FERC). The initial application for a small conduit exemption
from licensing submitted on January 9, 1985 was rejected
by FERC on June 5, 1985 due to a failure to conform with
relevant requirements of the Commisions regulations. A revised
application for a case specific exemption submitted July
30, 1985 was rejected by FERC on September 24, 1985 on the
basis it did not fit the criteria for exemption.

Because the developer, HEC, was unable to timely obtain a

FERC exemption, Marsh Valley has given a formal g;g
Default and is in the process of terminating all congg Eﬁ%t X &fggj
obligations with HEC. L

Jaro o 4»03
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Gary Sprackman
February 21, 15¢
Page 2

Marsh Valley does intend to develop the project and is actively
scliciting a new developer to pursue FERC approval and con-
struction of the project. Accordingly, Marsh Valley requests
that the present application and priority date be permitted
to remain in good standing, If further information is required
to this end or if you have any other questions, please feel

free to contact me.
M&/ v

RANDALL C. BUDGE

Very truly yours,

RCB/dds

cc: Keith Bennett
Lyndon Green




Fohruary 4, 1984

RE: Application for Permit No. 29-7772
Mareh Valley Hydro flectriec Company

Mr. Randail C. Budge
Attorney at Law

P.0. Box 1391
Poestello, TD 83201

Dear Randy:

In reviewing the File of application Np. 29-7772. it appears that
the only protestant to the application. the Tdaho Nepartment of
Fish and Game, withdrew their protest based on an aareement to
maintLain a minimum flow of tep (10) cubic feet per second in the
Portneuf River below the pnint of diversion. Since there are no
other protestante to the application, it appears that the only
reasons for non-issuence of a permit are: (1) Ry letter deted
August 27, 1984. the Department requested a statement of
financial sebility of the developere of the projiect and whether
the sgreement between the appliicent and the developer hsd been
executed, and (2) it is the policy of the Department of Water
Resources to postpone issruance of a permit until issusnce of a
license by the Federal Energy Reaoulatcory Commission.

The Department has not received eny informetion regardina the
financiel ability of the developers to finance the proposed
construction, or whether the developepra and the applicant even
executed the draft sgreemenltl which was presented, nor has there
heen any information submitted within the lest yesr and one-hslf
showing that ths applicant hasg heen diliaently pursuino approval
of the project by the Fedrrsl Eneray Requlatory Commission. Tt
is necessary that the above information be provided to the
Department.,




Mr. Randell €. Budae
February 4, 1984
Page 2

In veder to give you adequate opportunity to compile the
information which T hawe reoquested from you, no sdministrative
sction on the application will be taken for the next sixty (60)
deys. Failure to suhmit the information within this time perind,
however, could leopardize Lhe stending of the application with
the Depsriment and the priority date of the application.

Sincerely,

GARY SPACKMAN
Sr. Rescurce Agent

GSrtew
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October 18, 1984

RE: Application for Permit No. 29-7772 MARSH VALLEY HYDRO

Mr. David Neider, Supervisor
Idaho Fish & Game Deparmmmnt
5205 8. 5th Avenue
Pocatello, ID 83201

Dea Mr. Neider:

This is to acknowledge receipt of your withdrawal of protest
againast approval of the above referenced application. The
Department will take no further action in setting a hearing
in this matter.

If you have any questions concerning this matter, please
feel free to contact this office.

Very truly yours,

ERNEST CARLSEN
Assistant Regional Supervisor

EC:cw

Enc: Copy of Agreement



Qctober 18, 1984

RE: Application for Permit No. 29-7772

Marsh Valley Hydro Electric Company
c¢/o Lyndon Green, President
MeCammon, ID 83250

Dear Mr. Green:

This is to advise you that David Neider, Idaho Fish and Game,
has withdrawn their protest against approval of the above
referenced application. The Department will take no further
action in setting a hearing in this matter and has resumed
the processing of your application.

If you have any questions concerning this matter, please
feel free to contact this office.

Very truly yours,

ERNEST CARLSEN
Agsistant Regilonal Supervisor

EC:cw

Enc: Copy of Agreement



MARSH VALLEY HYDRO ELECTRIC CO.

Lyndon Green John Bowen RKeith Bennett
President Secretary Vice President
McCammon, ID 83250 Downey, ID 83234 Downey, ID 83234
October 12, 1984 ]p ‘5}
- | Al
: ]
Mr. Earnest Carlsen 16 1934

Assistant Regional Director
DEPARTMENT OF WATER RESQURCES
150 Shoup, Suite 15

Idaho Falls, Idaho 83401

Department of Water Resources
&amnnmmmomw

Re: Application for Permit No. 29-7772
Marsh Valley Hydro Electric Co.

Dear Mr. Carlsen:

In response to your letter of September 28, 1984, regarding
the captioned matter, please be advised that Marsh Valley Hydro
Electric Co. is willing to comply with the 10 c.f.s. minimum
instream flow as reguired by the Idahoc Department of Fish and

Game to permit withdrawal of their protest to our pending applica-
tion.

Very truly vyours,

MARSH VALLEY HYDRO ELECTRIC CO.

e ]
BY: X% typ Ao D Ilecy, )

Lynddn Green, President

- ‘_,/ - ‘ ) ,:/7
BY: x —’éffl?f/;(\\@«f’»f /4”/#‘

Keith\Bennett, Vice Presid&nt
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Septaemher 28, 1984

Randall C.Budge, Esq,
P.O. Box 1391
Paocatello, 1D 83204

Rf: Application for Permit No 29-7772, Marsh Valley
Hvdro-flectric Company

Dear Mr. Budge:

The Department recently received a letter from David Neider,
Superviscer aof Idaho Fish and Game in Pocsatelle withdrawinog his
department's protest of the above eaptioned application. The
withdrawal includes & provision for a 10, cfs minimum jir-stream
flow below the prapnsed point of diversion.

Tn recoanize this withdrawal the department must be certain that
your client is willing to comply with this provision., Therefore,
further administrative sction will be delayed until we receive
written notice of vour client's position regarding the minimum
flow provision.

Respectfully submitted,

ERNEST CARLSEN
Assistant Hegional Supervisor

FMC/ez

g
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September 20, 1984

Mr. Ronald D. Carlson

Eastern Regional Supervisor

Idaho Department of Water Resources
150 Shoup

Idaho Falls, Idaho 83401

Dear Mr. Carlson:

Region 35

5205 S. 5th Avenue
Pocatello, Idaho 83201
Telephone: (208} 232-4703

SEP 24 1984

Department of Water Rezources
Eastern District Office

Re: Application for water rights, #29-7578 and #29-7772,

Portneuf River hydroelectric projects

We would like to withdraw our protests against the above referenced
applications as we have now been furnished with information regarding
them as requested. We understand that a minimum of 10 cfs is to be
left in the stream and all other conditions requested by the Depart-

ment agreed to,

Sincerely,

Sy

David Neider

Supervisor, Region 5

DN:JTH:sc

cc: Randall C. Budge

A
3""_ ' * y ifg

EQUAL OPPORTUNITY EMPLOYER
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LOUIS F. RACINE, JR. RACINE, OLSON, NYE, COOPER & BUDGE
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JOHN A. BAILEY POCATELLO, IDAHO 83204

WILLIAM F. BACON
JOHN R.GOODELL%
JOHN B. INGELSTROM

% ALSO MEMBER ILLINOIS BAR D)E @&W‘?TB

August 31, 1984

G»_“

SEP 4 1984

Department of Water Resources
Mr. Ernest Carlsen Eastern District Office
Assistant Regional Supervisor
State of Idaho
Department of Water Resources
150 Shoup - Suite 15
Idaho Falls, Idaho 83402

Re: Application for Hydro Power
$#29-7772

Dear Ernest:

In response to your letter of August 27, Marsh Valley Hydro
Electric Company expects to sign the contract and related docu-
ments with the developer, Hydro Electric Constructors, Inc.,
within the next 30 days.

I am requesting a financial statement and other documents
to verify that they have resources to finance the project and
will provide you with the same when received.

An application has been prepared and is expected to be sub-
mitted within the next few weeks to the Federal Energy Regulatory

Commission requesting an exemption from their licensing require-
ments.

I am in contact with John Hymer, acting regional director

for the Idaho Department of Fish and Game, and I am optimistic
that their concerns can be satisfied. %E‘“”ﬁ*iﬁfégqmﬁ
j yours, S
/_\_V_/; y, JAN 2 2 1093
B DGE

RCB:mdb

(Ps.— f\(/‘“ﬂ// z’ff (L <o b ﬂﬂ/ wrl
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STATE OF 1DAHO
DEPARTMENT OF WATER RESOURCES

EASTERN REGION

John V. Evans
Governor

150 Shoup — Suite 15
Idaho Falis, idaho 83402
(208) 525-7161

A. Kenneth Dunn
Director

August 27, 1984

Randall C. Budge, Esq.
P.0. Box 1391
Pocatello, ID 83204

Re: Application for Hydro Power #29-7772

Dear Randy,

Thank you for promptly submitting the documents and information we requested
concerning the hydro electric project by Marsh Valley Hydro Electric Co.

As indicated in your cover letter the agreement is still pending between
Marsh Valley Hydro Electric Company and Hydro Electric Constructors, Inc.
because this agreement specifies that the financial burden for constructing
the project will be the responsibility of Hydro Electric Constructors, Inc.
we would T1ike to know when you expect the agreement to be signed and what

information you have verifying they have sufficient resources to finance the
praject.

It is Department policy to postpone conducting administrative hearings on
hydro power applications until we receive verification of a ruling on the
project by the Federal Energy Requlatory Commission. Realizing this could
take several months there should be sufficent opportunity for you to try and
resolve the protest with the Department of Fish and Game.

Please feel free to contact me if you have any questions concerning the
foregoing.

Respectfully Submitted,

ERNEST CARLSEN
Assistant Regional Supervisor

BE vy gy oo
ooy %" e
EMC/cz e ; 3*‘} -?‘ QE,:L:L?
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State of Idaho

Mr. Ernest Carlsen e (e Wl ?
Assistant Regional Supervisor wu@“ ‘fﬂjj

Department of Water Resources - AUG 17 1984
150 Shoup : oo
Idaho Falls, Idaho 83401 D@wmmuﬁWmmR%w

Eastern District Office
Re: Application for Permit #29-7772 “
Marsh Valley Hydro Electric Co. e

Dear Ernest:

Enclosed please find the original AFFIDAVIT FOR WATER
RIGHTS TO BE USED FOR POWER PURPOSES, which has been signed
and notarized.

In response to your letter of July 11, 1984, to Lyndon
Green, requesting that information be submitted in accord-
ance with Idaho Code, §42-22, I am enclosing the following:

1. Photocopies of the project loan map (Exhibit B-1)
and the principal project features (Exhibit B-2) prepared by
Hydro Electric Constructors, Inc., which identify the appro-
ximate location and layout of the diversion structures,
penstocks and generating facility.

2. Photocopies of drawing No. MVP1l and 2 reflecting
preliminary engineering design of the turbines, generators,
controls and switch gear within the plant.

3. Itemized construction cost estimates obtained from
feasibility study prepared by J-U-B Engeineers, Inc.

4, Copy of agreement to be entered into between
applicant and Hydro Electric Constructors, Inc., providing
for the development of the project at no cost to the appli-
cant, who will receive a percentage of gross power production
from the developer, Hydro Electric Constructors, Inc.

With regard to the protests filed by the Idaho Depart-~
ment of Fish and Game, please be advised that we are con-
tacting the acting regional supervisor, Chris Chappin, in an

attempt to resolve this matter directly with themiv?ﬁaﬁﬁiﬁgiaxr
R oW
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Mr. Ernest Ca. .sen
August 16, 1984
Page -2-

ingly, you need not set the protest for hearing at this
time., The Idaho Department of Fish and Game also protested,
our initial Application for Permit No, 29-7585 for 175 cfs
and the Fish and Game Department also protested. This
protest was resolved as a result of a fish population study
prepared by J.S. Griffith on behalf of the applicant, a copy
of which is also enclosed. This study previously satisfied
the concerns of the Department of Fish and Game and we feel
it remains valid for purposes of the present application and
will satisfy concerns they have raised.

If you have any gquestions concerning the foregoing,
Please call me.

NDALL £. |BUDGE

RCB:cwn Encs.

cc: Lyndon Green
Keith Bennett
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TABLE 3

MARSH VALLEY HYDROELECTRIC PROJECT
CONSTRUCTION COST ESTIMATE

UNIT
ITEM UNIT QUANTITY PRICE AMOUNT
LAND AQUISITION AND RIGHTS-OF-WAY Acre 9 § 3,000 $ 27,000
MOBILIZATION § DEMOBILIZATION L.S. 1 5,000 5,000
CANAL IMPROVEMENTS § STRUCTURES:
Overflow Structure L.S. 1 18,500 18,500
Radial Gates § Structure (Inlet) L.Ss. 1 49,600 49,600
Road Improvements L.S. 1 5,000 5,000
Canal Improvements L.S. 1 108,100 108,100
TOTAL CANAL IMPROVEMENTS § STRUCTURES $ 713,200
POWERHOUSE § FOREBAY
Excavation (Rock)} Powerhouse C.Y. 150 55 8,250
Excavation (Common) Powerhouse C.Y. 2,500 4 10,000
Foundation Preparation - Powerhouse L.S, 1 6,000 6,000
Concrete (Forebay) C.Y. 48 350 16,800
Concrete (Powerhouse) C.Y. 340 350 119,000
Trash Rack, Rake & Walkway L.S. 1 16,000 16,000
Concrete (Discharge Bay) C.Y. 20 350 7,000
Radial Gate (Forebay) L.S. 1 22,500 22,500
Turbine/Generators/Gear Boxes L.S. 1 390,000 390,000
Installation of Turbine/Generators L.S. 1 20,000 20,000
'Penstock L.F. 460 175 80,500
Valves and Manifold L.S. 1 38,500 38,500
Pipe (McCammon Ditch Co.) L.F. 210 145 30,450
UPRR Undercrossing L.S. 1 35,000 35,000
Gate (Sluice) L.S. 1 16,000 16,000
Programmable Control Hardware L.S. 1 25,000 25,000
Programmable Control Software L.S. 1 15,000 15,000
Remote Computer System L.S. 1 6,000 6,000
Transformer L.S. 1 20,000 20,000
Switchgear L.S. 1 29,000 29,000
Utility Relay § Metering L.S. 1 5,000 5,000
Transmission Line Mile 3 36,666 110,000
Riprap (Tailrace) C.Y. 600 25 15,000
Powerhouse Building Electrical L.S. 1 36,000 36,000
Powerhouse HVAC L.S. 1 15,000 15,000
TOTAL POWERHOUSE AND FOREBAY $1,103,000
ESTIMATED TOTAL CONSTRUCTION COST $1,316,200
Contingencies (10% Equipment 20% Engineering) 165,530

SUBTOTAL _ $1,481,730

b,
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TABLE 3 (con't.)

UNIT
ITEM UNIT  QUANTITY PRICE AMOUNT
ENGINEERING
Design 103,750
Construction Inspection 74,090
Construction Management 59,280
Project Administration § Misc. Permits 13,800
TOTAL ENGINEERING AND ADMINISTRATION 250,920 250,920
ADMINISTRATIVE COSTS
Interest During Construction 74,040
Legal Services 7,410
Administration 12,340
Sales Taxes - 3% 41,460
Feasibility Study 12,000
FERC License Exemption 3,500
TOTAL ADMINISTRATTIVE CODTS AND TAXES 150,750 150,750
TOTAL ESTIMATED PROJECT COST $1,883,400
;%:;?’7 e
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MARSH VALLEY HYDROELECTRIC PROJECT

AGREEMENT

McCammon Ditch Company, and Portneuf-Marsh Valley Canal Co., Ltd,
being political subdivisions of the State of Idaho, and Marsh
Valley Hydro Electric Company for themselves, their successors and

assigns, hereafter collectively referred to as "District” and

Marsh Valley Hydro Development Company, (a joint venture composed

of HYDRO ELECTRIC CONSTRUCTORS, INC., a California corporation,

and Arizona Micro-utilities, Inc. an Arizona Corporation) for
themselves, their successors, sublessees and assigns, hereafter

collectively referred to as “"Hydro", agree to enter and do enter

into an AGREEMENT.

1. The name of the project shall be MARSH VALLEY

HYDROELECTRIC PROJECT. E

2. The subject of this AGREEMENT shall be a power gedhnaxlng
St Ty ey
plant, hereinafter vreferred to as the "plant™ or "power plant“ £ g

L
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The power plant will consist of penstocks, pipelines, turbines
and generators and related equipment, structures, facilities,

including power lines and poles, access roads, and easements,

improvements to existing canals, and improvements to existing
intake and diversion structures by District. with a combined
capacity of approximately 1700 KW together with necessary
equipment, structures and transmission equipment, all as more
specifically detailed in Exhibit A, which is attached hereto and

incorporated herein,

3. The terms of this AGREEMENT shall become effective as
they apply to the plant on the date the plant has been accepted
by the District for operation and maintenance in conformance with
Section 5 below. Acceptance by the District shall not take place
until it is determined that all components of the power plant are
installed, complete and in good working order and all necessary

contracts and approvals have been received by Hydro.

4, Hydro shall be solely responsible for the erection and
construction of the power plant and the District shall not be
responsible for nor shall it contribute any monies, 1labor,
material or services whatsoever for the erection and construction

of the said power plant nor for any other purposes except as

outlined in Section 5 helow.

5. When the conditions in Section 3 shall have been met, and

y SRR T I
the plant is on line and delivering electric power to the power ﬂ%ﬁgféég

purchaser, then the physical operation of the plant shall bgﬂM£327993
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turned over to the District and the District shall assume
financial and administrative responsibility for the physical
operations and routine preventative operating maintenance, as
outlined in the operating and maintenance manual which contents
will be agreeable to the District. Hydro shall deliver to the

District specifications and a complete set of accurate as-built

design drawings within 30 days of completion of the plant.

Hydro shall pay and be responsible for all maintenance,
repair, and improvement work not considered as routine
preventative operating maintenance as indicated in the operation
and maintenance manual and any other cosﬁ, not stated in the
manual to be a District responsibility, including payment of any
taxes, fees, charges or expenses or expenses of regulatory agency

tequirements related to the power plant in any way.

The clearing of the trash rack (including removal of ice} on
the inlet structures to the canals and to the penstocks shall be
a part of routine preventative maintenance which shall be the
tesponsibility of and paid for by the Pistrict. Hydro represents
that the operation of plant will be automated and will not
require full-time, operation & maintenance. It is futher agreed

that District's obligation will not exceed 40 man hours per

month. Any expense incured beyond 40 man hours per month shall

be reimbursed by Hydro upon presentatibn of proper documentation,

sald payment to be at the prevailing wage rate on the local area.

.
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6. Hydro will carry, at its sole cost, the insurance

s




policies required in the ground lease agreement,

7. 1t is further understood and agreed that this AGREEMENT
does not now create and shall never be held to create any
1iabi1itf or general obligation upon the District, an no general
or special taxes, assessments, or charges shall ever be paid by
the District in connection with the facilities or the revenue

derived thervefrom, but will remain the sole responsibility of

Hydro.

District and Hydro intend that the relationship between them
shall be solely that of lessor and lessee., Nothing contained in
this AGREEMENT or in any other document or instrument made in
connection with the power plant shall be deemed or construed to
create a partnership, tenancy-in-common, joint tenancy, Jjoint

venture or co-ownership by or between the District and Hydro.

8. All gross proceeds of the sale of electricity shall be

deposited directly by the purchasing utility company in a special
account maintained by Downey State Bank, Idjkom, Idaho, as
Trustee or such other bank chosen by the District and Hydro.
After acceptance of the power plant by District and in
consideration for Hydro's leasehold interest and the rights and
privileges granted by District to Disprict property, water, and

facilities, the District will be paid as a fee for services

-

rendered hereunder the proportion of the gross proceeds set forth

below, with the remainder to be forwarded to Hydro or itséﬁki“3ﬂ§g:,u.




assignee within 15 working days, after the receipt of the gross

proceeds from the purchasing utility company.
For purpose of determining district compensation, the first

operating year for each plant will start on the effective date of

this AGREEMENT as defined in Section 3.

PERCENT OF GROSS PROCEEDS TO BE PAID

TO DISTRICT

OPERATING

YEAR

! 6%

‘ 6%

3 6%

4 6%

> 6%

¢ 6%

7 6%

8 6%

? :6%

10 6%

H 7% .
e : 7%  @;“%&%;
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S
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13 7%

14 8%

15 B%

16 16%
17 l6%
18 | 16%
19 16%
20 16%
21 16%
22 l16%
23 16%
24 17%
25 , 18%
26 19%
27 20%
28 20%

District and trustee bank account books relating to the proceeds
of the sale of electricity will be open to inspection at all

times during. regular business hours.

9, It is understood and agreed that this AGREEMENT shall
never create any general obligation of the District or encumber
genetral funds or general revenues of the District. The

District's financial obligations under this AGREEMENT, and its

responsibility to Hydro, shall be limited to the amounts and

o

and Hydro hereby waives [/:: Y

\t'¢‘-._ <]
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obligations set out in this AGREEMENT,




any recourse to any other source of District revenues or funds to
insure performance of District's rights, obligations and
liabilities which may arise under this AGREEMENT or the

enfeorcement thereof.

The District makes no assurances or quarantees as to the
financial feasibility of the power plant, and Hydro assumes all
financial risks of the power plant including, but not limited to,
loss of or inadequate water supply, financial detriment imposed
under provisions of the Power Purchase Agreement, default of the
Power Purchaser, defective materials and workmanship, and failure

or defects in upstream impoundment or water transmission

facilities.

All assignees and sublessees of this AGREEMENT and/or the
GROUND LEASE will be subject and subordinate to each and every

term of this AGREEMENT.

10. The District will notify Hydro of the need for any
repairs reguired to be made by Hydro pursuant to Section 5
hereof, and Hydro will make such repairs as soon as possible. At

least once a year, Hydro and the district will conduct a joint
inspection of the power plant to better determine future power

plant needs. It is understood that appropriate State and Federal
agencies may wish to inspect said facilities, and Hydro and

District shall Jjointly accompany said inspections. P




11, The ground lease and the operation under this AGREEMENT
shall not be deemed a sale to, or a joint venture or partnership
with, Hydro, and Hydro shall be entitled to all depreciation and

investment tax credits available (whether for purposes of Federal

or State Income Tax purposSes) on account of its construction and
installation of the facility. Hydro shall not be called upon for
any further or additional capital contributions for the
operation, except to fulfill such financial obligations as may

arise putsuant to this AGREEMENT.

12. With regard to the tax benefits which Hydro may gain from
the power plant, Hydro assumes the sole risk of any changes or
interpretations of Federal or State law which might affect the
taxable status or financial feasibility of this power plant.
Change in said law, affecting the status of the power plant for
tax purposes shall not be considered grounds for termination of

this AGREEMENT by Hydro.

13. All notices shall be in writing and shall be sufficient
if sent by registered or certified mail to the last known address
of the other party to whom such notice is to be given., The

addressee of the parties are set forth below the signature lines.

v

In addition, copies of all notices from Hydro to District shall

be sent to: Randy Budge, attorney, Pocatelle, Idaho.
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14. The parties hereto agree that they will execute any
further instruments, and that they will perform any acts, any
further instruments, and that they perform any acts, not
otherwise inconsistent with purposes ofrthis AGREEMENT or the
obligations of the parties hereunder, which are or may become
necessary to effectuate apd to carry cut the purposes of this
AGREEMENT. However, in no event will District be reguired to
execute any instrument, ot to perform any act, or continue this
AGREEMENT if such action imposes any financial or administrative
burden on District not speqifically assumed herein or which in
any manner requires District to alter its facilities or the
operations of its system or to amend, modify, or relinguish any

of its existing rights.

15. So long as each of the parties shall be in compliance
with its respective obligations under and pursuant to the terms
and conditions of this AGREEMENT, then each party does waive and
telease and agree to hold the other party harmless from any and
all claims for loss of income from power sales whether negligently
or due to interruption, however caused, of the generation of
electrical power at the power plant which is the subject of this
AGREEMENT. 1In the event any suit is brought by either party
against the other to enforce térm or condition of this AGREEMENT,
the prevailing party shall be entitled to reasonable attorney's

fees and costs, including the costs of any consultants retained

for purposes of said litigation.

' T T TL R TR
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16. Subject to all applicable regulatory authority, both )




parties will utilize their best efforts to continue operations of
the hydroelectric facilities during any dispute or following any
mechanical malfunction of the facilities. Accordingly, in the
event of such dispute or failure or malfhnction of the power
plant, District and Hydro will utilize their best effort to
continue operations, and neither party will engage in any act

which prevents operation, repair or restart of the power plant.

17. It is agreed that any disputes arising out of this
AGREEMENT or any other written agreement of the parties made in
connection with this AGREEMENT, shall, if not resolved within 30
days of notice thereof, be submitted to arbitration. Withing 30
days of a request for arbitration, the parties shall agree upon
an arbitrator for said dispute. 1If the parties are unable to
agree on a single arbitrator, then eacﬁ party shall, within 15
days, select and arbitrator and the arbitrators so chosen shall,
within 10 days, select a third arbitrator. The arbitration shall
be held within 60 days of the completion of said panel and a
decision shall be rendered within 60 days after submittal of the
matter far decision. Discovery shall be permitted as in civil

actions pursuant to the provisions of the Code of Civil Procedure

of Idaho.

18. This AGREEMENT shall bind and benefit the successors,

sublessees and permitted assigns of each of the parties.

v

19. This AGREEMENT shall be interpreted and enfor@éé  *?%%Mﬁ
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according to the laws of Idaho.

20, District has been induced to enter this AGREEMENT by the
established expertise of Hydro as represented to the District.
However, it is contemplated by all parties that Hydro may sell
the plant to an investment group, or enter into financing
agreements with other par£ies, which sale or agreements may
require the assignment of Hydro's interest hereunder. Said
assignment shall require the written consent of the District,

which shall not be unreasonably withheld.

21. Hydro shall be solely responsible for the financing of
the power plant. As a condition subsequent to this AGREEMENT,
Hydro shall present to District, for District's review, the
detailed financing proposal for the power plant, including all

agreements related to said financing.

Review of said financing by District is for the sole purpose
of informing the District of the contents of said financing, and
said review by District, shall not, in any way, be deemed to
constitute an approval of any of the terms or conditions thereof,
not otherwise be construed to make district a party to any such

financial agreements.

22, 1If any governmental agency exercising jurisdiction, or

any court or legislative body should determine that this

AGREEMENT is illegal or outside the Jjurisdiction ,of District .

S YR
that the District's interest in the power plant or the revé ﬁ%§“3$'%-';§
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therefrom subjects the District to taxation and this determination
subjects the District, in its opinion, to notcompensational harm
or penalty or affects the operations of the District, then this
AGREEMENT may be terminaed by either party without further
obligation or responsibility of either party hereto. Termination
may occur immediately after a final nonappealable judgement or
tuling occurs or after any final judgement if neither party

hereto elects to appeal the decision., Terminantion pursuant to

this section shall not be considered a default by either party.

23. Should Hydro be in default on any provision of this
AGREEMENT, or should Hydro voluntarily or involuntarily avail
itself of the protection afforded by the Bankruptcy Laws of the
United States, or should Hydro be placed in receivership, or make
a general éssignment for the benefit of creditors, or commit a
similar act of insolvency, then Hydro shall be deemed to be in
default of its obligations under this AGREEMENT and this
AGREEMENT shall be immediately terminated unless the District has

consented to the assumption of Hydro's rights and obligations by

a third party.

Dated this day of

’




FISH POPULATIONS IN THE VICINITY OF
THE

PROPOSED MARSH VALLEY HYDRO PROJECT

Report To:

J-U-B Engineers, Inc.
and
The Marsh Valley Hydro Electric Company

22 Fabruary 19813

By:

J. S. Griffith, Ph.D.
2055 Kenneth Place
Pocatello, ID 83201
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Introduction

Field data were gathered in January and February 1983 to characterize
fish populations in a portion of the Portneuf River between McCammon and
Lava Hot Springs (Bannock County, Idaho) that would be impacted by the
proposed hydro project. The project would divert approximately 250 cfs
at the existing Topaz Diversion during the non-irrigation season and
return that flow through a powerhouse to the river at a point adjacent
to Highway 30N approximately 1.3 road miles west of the highway bridge
at Topaz (Figure 1)}. Flows in approximately 15,000 feet of the river
would thus be substantially reduced, in a manner similar to that in which it
(and a longer reach downriver) is presently dewatered during the irrigation
season. During peak runoff (typically at 500 - 700 cfs in April),

flow would resume in the natural channel.

Site Dascription

From the Topaz Diversion to the site of the proposed powerhouse,
the river is dissected into four segments as it is passed in culverts under
Highway 30N (Figure 1). It is impossible to drift a boat equipped with
sampling gear from one segment to the next. River segment A, at the
head of the section studied, extends approximately 500 feet and is
characterized by a steep cascade over a lava siil, a deep plunge pool,
and a short run. Segment B, approximately 8,700 feet long, is low-velocity

water (possibly channelized along the Union Pacific rail line) followed

by two waterfalls and plunge pools. Segment C, approx 3

PEEEHY 200 feet
. R ‘.g'{?‘ P

in length, consists of a large pool (the largest in the area stud d};
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{f Rw—r— proposed powerhouse

Figure 1. Sampling locations and gear types used to sample fish
populations in the Portneuf River below Topaz Diversion.

Portneuf River

ewmme  ojllnet

electroshocking
wsm seining N
ﬁf‘i% fora
-2- Y4
# ;gaf
YA 2 o 1993
89
f
- ;



and a low-velocity run, with the lower quarter being a series of short
drops over lava sills, and small pools. Segment D is 2,300 feet in
length, with a pool at its head and then a series of drops (some to 3 feet)
and pools. In all, there were five major pools in the 15,000-foot sectionm,
all deeper than 10 feet.

During our sampling in January an February of 1983, flows were
estimated at approximately 150 cfs. Water levels, as shown on a gage
near the powerhouse site, were 1 foot, 1 inch on 29 January and 1 foot,
2 inches on 20 February. Water clarity was about 12-16 inches at the
end of January and improved to approximately twice that by mid-February.

Water temperature was 39°F on 29 January and 45°F on 20 February.

Sampling Methods

The area was difficult to sample because of physical conditions
(depth, velocity, turbidity) and lack of boat access. A combination
of electroshocking and gillnetting was utilized and a few seine hauls were
made.

A portion of each of the four river segments was sampled. A4n effort
was made to concentrate on the areas of habitat that appeared most likely
to hold game fish. Nearly all of Segments C and D were sampled. About
half of Segment A was sampled, and Segment B received the least effort.

Electroshocking was done from a l6-foot aluminum drift boat with
a 2,500-watt generator producing 300 volts D.C. and using the boat hull
as the negative electrode. Two sizes of bottom-set gillne?g were used.
One was 1) inch square mesh X 4-feet high X 60 ~feet long,ﬁg;d*€§g33th§5?h

was graded in mesh size from 3/4 inch to 1-34in five incremsaﬁig 4-fe;t' ;?
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high and 125-feet long. Nets were set for 1-2 hours during the day,
or, in one case, overnight. The seine utilized was a 50#footrbag seine.
The only pool that would be sampled by electroshocking was that in
Segment C. The rest of that segment was also electroshocked to the
beginning of the lava falls at the downstream end. The pool in Segment
D was inaccessible to the electroshocking boat, but the portion of the
segment beginning approximately 250 feet below the tail of the pool |
was shocked. The pools in Segments A and B were inaccessible to the
shocker.
Gillnetting was feasible only in the pools and was used in Segments
A, C and D. The pools in Segment B were too small and water was too
swiftly-flowing to enable the nets to be effectively used. The bag seine

could only be used where water was shallow and free of submerged obstructions.

Fish Populations

Eight species of fish were collected, probably all of those that
are present In the section of river. They were:

brown trout ... Salmo trutta

rainbow trout...Salmo gairdneri

Utah sucker ... Catostomus ardens
bluehead sucker... Catostomus discobolus
Utah chub...... .Gila atraria

speckled dace...Rhinichthys osculus
redside shiner..Richardsonius balteatus
mottled sculpin.Cottus bairdi

All are common in southeast Idaho with the exception of the bluehead
sucker, wiich is relatively uncommon but is-not considered to be a species

of special concern at this time.




A total of 139 fish were collected (Table 1), excluding mottled
sculpin which were abundant in some areas of rocky substrate but were
not collected. The bulk of the fish collected, both by weight and by
numbers, were suckers. Most suckers were 10~14 inches in length, with
none smaller than 8 inches taken.

Minnows (shiners, dace and chub) were relatively uncommon. Therefore
the forage base of small fish available as food for predatory brown
trout was very limited.

Only seven trout (5% of all fish collected) were captured. Brown

trout were more numerous than rainbow trout. Sizes of the trout were:

total length, cm weight, grams
Browns: 48.3 822
38.7 482
29.9 229
33.1 325
29.5 226
Rainbows: 25.8 255
19.8 162

All were wild trout. Scales were analyzed, and the oldest rainbow
was in its third year of life. The two largest browns, both captured
in the pool in Segment D, were both aged seven years. The smaller browns
were ages 4 and 5. All browns were in noticeably poor condition (see
photos), probably due to a lack of forage fish.

Due to the small sample size, it was not possible to obtain a
quantative estimate of tyout abundance. Trout are certainly not abundant

in the area examined, and I would estimate the total population to be

92




less than 200 trout, mostly inhabiting the pools.

No anglers were observed in the area examined on any of the occasions
we sampled. One local resident reported taking a few trout from the
pool in Segment C over the last few years.
Physically, the section of river appears to provide fair habitat
for trout. There is good water depth and bank cover. The substrate
was very heavily sedimanted. No spring areas nor areas offering spawning

habitat for trout were observed.
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POOL C 19 Jan. 1983

Utah Suckers in gill net
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Table 1. Numbers of fish collected in the vicinity of the proposed Marsh Valley Hydro Project

on the Portneuf River below the Topaz Diversion, 1983,

. . annnnmmnmnnEEEREERERERIA

Effort, trout suckers Utah speckled redside mottled
Stream segment Date Gear hours brown rainbow Utah bluehead chub dace shiner sculp’
A - pool 19 Feb 1%" gillnet 2.0 no fish collected
graded " 2.0 no fish collected
B -~ pool 19 Feb  bag seine 0.5 26
C - pool 29 Jan  shocker 0.7 2 2 3 0 0 4 4 2
" "o 1% gillnet 1.0 0 0 15 0 1 0 0 0
" "o graded " 1.0 0 0 18 1 0 0 0 0
" e bag seine 1.0 no fish collected
C - middle 29 Jan  shocker 0.6 no fish collected
" non 1} gillnet 1.0 no fish collected
-D - all except
pool 29 Jan  shocker 1.2 1 0 23 4 0 0 0 commor
D - pool 20-21 Feb graded gill. 16.0 2 0 28 5 0 0 0 0
R
W iy
TOTAL 5 2 87 10 1 4 30
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-»TATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

EASTERN REGION

John V. Evans 150 Shoup

Governor idaho Falls, Idaho 83401
(208) 525-7161

A, Kenneth Dunn
Director

August 7, 1984

RE: Application for Permit #29-7772, MARSH VALLEY HYDRO-ELECTRIC CO.

Randal C. Budge
P.0. Box 1391
Pocatello, ID 83204

Dear Mr. Budge:

A review of the file for the above captioned application reveals
that we have never received verification that Marsh Valley Hydro-
Electric Co. is a corporation qualified to do business in the

State of Idaho. To satisfy the requirement, please provide the
informaticn requested under items A2 and B of the enclosed residency
affidavit form. When these items have been completed, sign the form
in the presence of a notary and return it to this office. Since
this information is required under Section 42-206 of the Idaho Code
failure to submit this form by August 27, 1984 could jeapordize

the priority of Marsh Valley Hydro-Electric Company's application.

Enclosed you will also find a copy of the departments letter sent
to Mr. Lyndon Green on July 11, 1984. This letter requests some
specific information that is needed to supplement the hydro-power
application. The letter further advises the applicant has 90 days
to provide this information.

If you have any questions concerning the residency affidavit or
the information requested in the letter of July 11, 1984, please
feel free to call or contact me.

Respectfully submitted,

> 2y
Cféﬂﬁ&4£61;<éﬁ4b,

ERNEST CARLSEN

Assistant Regional Supervisor

ST

Enclosures
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July 17, 1984

RE: Application for Permit No. 29-7772

Lyndon Green, President
Marsh Valley Hydro Electric Company
McCammon, ID 83250

Dear Mr, Green:

In addition to the information requested in the Department's
letter of July 11, 1984, Section 42-206 of the Idaho Code
also requires that the applicant be qualified to do business
in Idsho. To satisfy this requirement, simply provide the
information requested in items ' and ¥ of the . enclosed
form, sign it in the presence of a notary, and return the
form to this office.

Your cooperation and prompt action in returning the residency
affidavit will be appreciated.

Resgspectfully submitted,

ERNEST CARLSEN
Assistant Regional Supervisor

EC:cw

Enc: Aff/Res.

T Tac TR A
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July 11, 1984

RE: Applicatfon for Permit No. 29-7772

Marsh Valley Hydro Electri¢ Company
¢/o Lyndon Green, President
McCammon, Idaho 83250

Dear Mr. Green:

Though the initial processing of the above captioned application
for permit is finished, state law requires certain information
be furnished to supplement the filing.

Since the application seeks to establish a water right for
power generating purposes, and 1t appears a commercially
marketable amount of power may be produced, the following
information must be submitted in accordance with

Section 42-202 of the Idaho Code.

1.

Preliminary engineering design of the facility
identifying approximate locations, dimensions, and
elevations of diversion structure, penstock, and
generating facility. This should include a scale
drawing showing the proposed layout of these
structures 80 the impact to the stream can be
determined.

An itemized estimate of the construction costs,

Demonstration of financial ability to build the
project by furnishing either a financial statement
showing that the applicant has the necessary
financial resources or a letter of commitment to

finance the project from an institution with
sufficient resources.




Lyndon Green
July 11, 1984
Page 2

To 1nsure there is adequate opportunity for furnishing the

above information, all administrative action on your application
will be suspended for the next 90 days. Failure to submit

the information within this time period could jeopardize the
standing of the application with the Department.

Respectfully submitted,

ERNEST CARLSEN
Assistant Regional Supervisor

EC:cw



July 5, 1984

Marsh Valley Hydro Electric Company
¢/6 Lyndon Green, President
McCammon, ID 83250

Dear Mr. Green;

Enclosed is a copy of a protest filed against the issuance of a permit
pursuant to your Application No. 29-7772. The Department suggests you
contact the protestant directly in an effort to determine the nature of
the protest and to attempt to resolve the protest.

If you do not advise us within twenty (20) days that the protest has
been resolvad, the matter will be scheduled for conference and/or
hearing. At such a conference and/or hearing, the following are the
principle items the Department can consider in either approving or
denying the application for permit (Section 42-203, Idaho Code):

1. Will the proposed use reduce the quantity of water
under existing water rights?

2. Is the proposed water supply insufficient for the
purpose {ntended?

3. Is the application made in qgood faith or for delay
or specujative purposes?

4. Has the applicant sufficient financial resources with
which to complete the project?

5. W1l the proposed use under this permit conflict with
the local public interest?

If this office can be of further assistance, please contact us.

Very truly yours,

RONALD D. CARLSON
Eastern Regional Supervisor

RDC:cw e R
Enclosure

cc: JDWR - State Office



July 5, 1984

RE: Application for Permit No. 29-7772 MARSH VALLEY HYDRO ELECTRIC CO.

Chris Chaffin

Acting Supervisor, Reg. 5
Idaho Fish & Game

P.0. Box 4229

Pocatello, ID 83201

Dear Mr, Chaffin:

Your protest against the approval of the above referenced application
has been received and a copy has been sent to the applicant. The
Department suggests you contact the applicant directly in an effort to
determine what is proposed by the application and to attempt to resolve
the protest.

If you do not advise us within twenty (20) days that the protest has
been resolved, the matter will be scheduled for conference and/or
hearing. At such a conference and/or nearing, the following are the
principle items the Department can consider in either approving or
denying an application for permit {Section 42-203, Idaho Code):

1. Wil the proposed use reduce the quantity of water under
existing water rights?

2. Is the proposed water supply insufficient for the purpose
intended?

3. 1Is the application made in good faith or for delay or
speculative purposes?

4, Has the applicant sufficient financial rescurces with
which to complete the project?

5. Wil11 the proposed use under this permit conflict with
the local public interest?

If this office can be of further assistance, please contact us.

Very truly yours,

eI

w0
Wy

RONALD D. CARLSON ' JAN 2 2 1993
Eastern Regional Supervisor

RDC:cw
cc: IDWR - State Office



IDAHO DEPARTMENT OF FISH AND GAME

REGION 5 Phone 232-4703
South Fifth Avenue * P.O. Box 4229
Pocatello, Idaho 83201

June 14, 1984

Mr. Ernest Carlsen

Assistant Regional Supervisor
Department of Water Resources
Eastern Region

150 Shoup, Suite 15

Idaho Falls, Idaho 83402

Dear Mr. Carlsen:

SUBJECT: Application for Permit No. 29-7772 by Marsh

Valley Hydro

JUN 18 1984

Department of Water Resources
Eastern District Offica

As is customary with all water right applications involving hydro-
electric projects we object to this permit until we receive further

project details.

Sincetely,

[ 3

Tis Chaffin

Acting Supervisor, Region 5

JAN 2 2 1893

* EQUAL OPPORTUNITY EMPLOYER +




June 11, 1984

RE: Application for Permit No. 29-7772 MARSH VALLEY HYDRO

Department of Fish & Game
Region 5

P.0O. Box 4299

Pocatello, Idaho 83201

Gentlemen:

We are enclosing a copy of an application that may be of
interest to yvour agency. Please review the apnlication and
gubmit any comments you mav have to our Depvartment as soon
as possible., The last date of protest is July 2, 1934, and
we are required to take final action shortly thereafter.

If we may be of further assistance, please feel free to
contact us.

Respectfully submitted,

ERNEST CARLSEN
Agssistant Regional Supervisor

EC:cw

Enclosure

JAN 2 2 1993



June 11, 1984

RE: Application for Permit No. 29-7772 MARSH VALLEY HPDRO

Mr. Thomas Bloxham, Watermaster
Water District No. 29

Downey, ID 83234

Dear Mr, Bloxham:

We are enclosing a copy of an application that may be of
interest to your water district. Please review the application
and submit any comments vou may have to our Department as

soon as possible, The last date of protest is July 2, 1984, and
we are required to take final action shortly thereafter,

If we may be of further assistance, please feel free to
contact us.

Respectfully submitted,

ERNEST CARLSEN
Assistant Regional Supervisor

EC:cw

Enclosure

JAN 2 2 1993



STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

EASTERN REGION

John V. Evana

150 Shoup — Suite 15
tdaho Falls, daho 83402
(208) 525-7161

Goavernor

a. Kenneth Dunn
Director

June 7, 1984

Randal C. Budge
P.0. Box 1391
Pocatello, ID 83204

Dear Mr. Budge,

Idaho Department of Water Resources has received an application
for permit from Marsh Valley Hydro Electric Company. Prior to
processing the application several additional items must be sub-
mitted and several questions answered.

Any power application which will generate 500 HP or greater must
be accompanied with a financial statement indicating that the
company has dedicated resources to complete the proposed pro-
ject and a copy of the engineering plans which will be used for
construction of the project. '

The application states the water will supplement Permit applica-
tion 29-7585 (I believe this should be 2%-7578). Since McCammon
Ditch Company is the applicant of 29-7578 what arrangement has
been made with the ditch company which will allow this to be
supplemental water? Is this 75.0 cfs. part of any existing right
owned by this company? What is the capacity of the canal indi-
cated on the application? Will the canal require enlarging?

Please provide the financial statement, plans and answers to the
questions as soon as they are available.

1f you have any questions call 525-7161 or come into the Idaho
Falls office.

Sincerely,

Gerald F. Ramsey
Radiologic Specialist

GFR/cz

Enc.

P

JAN 2 2 1993

B




STATE OF IDRDRHU

DEFRRTMENT OF HWRTER RESOURCES
Easlern Resion

150 Shour RAue., Suyite 15
Tdaho Falls, Idaho 83402
208y 525-7F161

JUNE & 13849

ldaho State Journal
P. 0. Boax 431
FPocatello, Idaho 8321

Gentlemen:

Enclosed vou will find a lesal nolice which we wish to have published

on the dates Indicated (once a week for lwo conseculive weekly issuesd

in vour newsparer. We have allowed amrle time for vou to submil a salley
eroaf tao thiz office for review hefore the Ffirst epublicalion dale. I¥
wou cannot publish the nolice an the Frrorosed dales, Flease conlacl us
Immediatelv.

FRn affidavil of publication must be submilled to the Derartment alonsg
with the rublication bill. Your cocreration is arpreciated.

Fleaze send the affidavit of rublication and publication billins Lo this
office before JULY 2 18984,

Yours trulyv,

RONBLD D. CARLSON
Surery] sor
Eastern Resion

Encl.

oy "
LECYI

JAN 2 &




NOTICE OF APPLICATION FOR WATER RIGHT
The followins arrlicalionds) hawe bheen filed to arrrorriate the erublic

walers of Lhe State of Idaho!

The permilis? will be subiecl to all prior waler riahls. FProtests must
be filed with the Director. Derl. of Maler Resources. 130 Shour Rue.. 5Suile
153, Idaho Falls, Idahe B3402 on or before JULY 2, 1984,

KEN DUNN. Dir.

Fublished &-14 & 62184,

JAN 2 2 1993

b
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LOUIS F. RACINE, JR.
WILLIAM D, OLSON
W. MARCUS W. NYE
GARY L. COOFER
RANDALL C. BUDGE

JOHN A, BAILEY
WILLIAM F. BACON
JOHN R. GOODELL*
JOHN B. INGELSTROM
PATRICK J. OSHIE %%

* ALSC MEMBER ILLINOIS BaAR
**ALSDO MEMBER UTAH BAR

LAW OFFICES CF

RACINE, OLSON, NYE, COOPER & BUDGE

CHARTERED

CENTER PLAZA-CORNER FIRST & CENTER

POST OFFICE BOX 1391
POCATELLO, IDAHO 83204

31 May 1984

IDAHC DEPARTMENT OF
WATER RESQURCES

TELEPHONE
ARrRea Cope 208
232-610!

JUN S5 1984

Department of Water Resources
Eastern District Office

1515 Lincoln Road
Idaho Falls, Idaho 83401

Re: Marsh Valley lydro Electric Company
Gentlemen:

Enclosed please find APPLICATION FOR PERMIT submitted
on behalf of Marsh Valley Hydro Electric Company, together

with their check for filing fees in the amount of $575.00.
Please file and begin processing the same.

Please contact me if you have
notify me of any protests received

of the approved application.

Thank you for your assistance

RCB:kmh
Encs.

\%

NDAZL [C. BUD

truly yours]

any questions. Also
and provide us a copy

in this matter.




