THIS WATER RIGHT APPLICATION IS IN THE
PROCESS OF APPEAL TO THE DISTRICT COURT

Chris Pein, d/b/a/ Gibson Jack Joint Venture,
a/k/a Wildhorse Ridge Subdivision
Bannock County Case No. CVOC 97-02001

See Phil Rassier regarding this appeal.



BEFORE THE DEPARTMENT OF WATER RESOURCES

CF THE STATE OF IDAHO

IN THE MATTER OF APPLICATION FOR )
PERMIT NOS. 29-08175, 29-08176, )
29-08177, 29-08178, 29-08179, )
29-08180, 29-08181, 29-08182, ) ORDER DENYING
29-08183 AND 29-08184 IN THE )
NAME OF GIBSON JACK JOINT ) PETITIONS FOR RECONSIDERATION
VENTURE AKA WILDHORSE RIDGE )

)

)

SUBDIVISION

On October 30, 1997, the Director of the Idaho Department of
Water Resources (Director) issued an Amended Final Order in
connection with the above captioned matter.

On November 13, 1997, Gibson Jack Joint Venture aka Wildhorse
Ridge Subdivision filed a petition for reconsideration (petition)
of the Amended Final Order with the department.

On November 14, 1997, protestants Everett D. Diller and
Richard M. Hollingsworth also filed a petition for reconsideration
(petition) of the Amended Final Order with the department.

The Director has reviewed the petitions and has determined
that the petitions do not present any additional information for

the Director to consider than was available to the Director when
issuing his Amended Final Order.

ORDER

IT IS, THEREFORE, HEREBY ORDERED that the Petitions for
Reconsideration of the Director’s Amended Final Order are DENIED.

Dated this 2§¥ day of November , 1997,

~
KARI, J\J DREHER
Director
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CERTIFICATE OF SERVICE

I DO HEREBY CERTIFY that on the ZS8¥= day of November, 1997,
the above and foregoing document was served upon the following, via
certified mail, by placing a copy of the same in the United States
Mail, postage prepaid and properly addressed to the following:

F RANDALL CLINE CLARK KELLY
F RANDALL CLINE CHARTERED 9685 HEATHER RD
PO BOX 397 POCATELLO ID 83204

427 MAIN STE L
POCATELLO ID 83204

RICHARD HOLLINGSWORTH
9502 GIBSON JACK
POCATELLO ID 83204

EVERETT DILLER

2917 N STEPHANIE RD
POCATELLO ID 83204

Q//L&L "y //d,cé/-/% /L/

JQLIE L. YARB
enior Secretary, Water Allocatlon Bureau
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State of Idaho
Department of Water Resources

Permit To Appropriate Water

NO. 29-08184 I

Proposed Priority: July 12, 1996 Maximum Diversion Rate: 0.05 CFs

This is to certify, that GIBSON JACK JOINT VENTURE
PO BOX R
POCATELLO ID B3206
has applied for a permit to appropriate water from: GROUNDWATER

and a permit is APPROVED for development of water as follows:

BENEFICIAL USE PERIOD OF USE RATE OF DIVERSION
DOMESTIC © p1/01 to 12/31 0.05 CFS
LOCATION OF POINT(S) OF DIVERSION: NWNW , Sec. 19, Township 07S, Range 35E '

BANNOCK County

PLACE OF USE: DOMESTIC

TWN RGE _SEC
07s 35E 19

1.

isiong of Sectg§n 42-204, Idaho Code.
affixed at Boise, this

This permit ie issued pugagk
Witness the signature of *the Direc

29°

her;, Director

MICROFILMED
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BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF APPLICATION FOR
PERMIT NOS. 29-08175, 29-08176, 29-08177,
29-08178, 29-08179, 29-08180, 29-08181,
29-08182, 29-08183, 29-08184 IN THE

NAME OF GIBSON JACK JOINT VENTURE,
a.k.a. WILDHORSE RIDGE SUBDIVISION.

AMENDED FINAL ORDER

On July 12, 1996, Gibson Jack Joint Venture (applicant) filed ten applications for permit
to appropriate water for domestic purposes with the Department of Water Resources
(department). Guy Anderst, Chris Pien and Tom Iverson are partners in Gibson Jack Joint
Venture. The applications were protested by Richard Hollingsworth. Everett Diller and Clark
Kelly also filed untimely protests. The department granted intervenor status to Everett Diller and
Clark Kelly. Richard Hollingsworth, Everett Diller and Clark Kelly will hereafter be referred to
as “protestants.”

A hearing was conducted on October 22, 1996, in Pocatello, Idaho. At the end of the day,
the protestants had not presented their evidence. The hearing was continued and completed on
October 30, 1996. A Recommended Order was issued on February 4, 1997, Exceptions were
filed by Richard Hollingsworth and Everett Diller.

A Final Order was issued on July 11, 1997. The Final Order denied the application
because the development would injure other water rights, the water supply is insufficient for the
proposed uses, and the use proposed by the applications is not in the public interest because the
quantity of water under existing water rights would be reduced. On July 28, 1997, the applicant
filed a Petition for Reconsideration of the Final Order. The petition was not timely filed, and the
director denied the petition for reconsideration. However, the director exercised his discretion to
withdraw the Final Order to allow further review of several issues raised by the applicants. A
partial transcript of the testimony of John Welhan and Sherl Chapman, expert witnesses for the
applicant, was also prepared.
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ANALYSIS OF EXPERT TESTIMONY

Finding of Fact No. 12 of the Final Order misstates John Welhan’s testimony. John
Welhan did not testify that wells east and north of the proposed subdivision could experience
problems during low water years.

Both John Welhan (Welhan) and Sherl Chapman (Chapman) concluded that there is
sufficient water in the aquifer for the domestic uses proposed by the applications, including one-
half () acre of irrigation per lot. However, background testimony and evidence either weakly
supported or conflicted with the conclusion that there is sufficient water. For instance, Welhan
testified that “changes in storage from ground water levels on the Gibson Jack bench were
significant, both seasonally and over the period of the drought. . . .” (Transcript, pp. 5-6).

Welhan further testified:

It [water] is coming from storage in the aquifer itself, because the ability of that
aquifer appears to be limited as far as providing an amount of water moving
through it that would not be sufficient to rely on for any extended period of time.
What we do know is that there is an awful lot more water, ten times more water,
that is available right now in storage that [sic] is being exploited right now by
existing homes, and that causes a seasonal decline in the rebound on a yearly
basis. (Transcript, pp. 6-7).

[T]he storage capacity of the aquifer is the primary concern. It is the thing we
know least about and the source of my caveat to my original opinion about the
ability of the system to supply the required amount of water. (Transcript, p. 12).

[Tlhe amount of water that actually flows through is a tenth of what people are
withdrawing from storage. So the potential of the aquifer is extremely important.
It is what you depend on today and what you have depended upon as an existing
well owner up there for your water on a year round basis to carry you through the
summer months and to carry you through the drought years. There is only a
certain amount of water that gets recharged through that system and for the rest of
the time of the year you are pulling water out of that bank account. (Transcript,
pp- 29-30).

[Y]ou are drawing that water ninety (90) percent or more of it from storage. And
if you didn’t have that spring recharge every year, you wouldn’t even last more

than a year. (Transcript, p. 34).

Welhan’s testimony implies that sufficient water is available for domestic use during high and
average precipitation years. It also implies that there is insufficient water for the proposed uses,
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including landscape irrigation, during low precipitation years. During low precipitation years,
the proposed uses, including landscape irrigation, will injure other water users.

The director agrees with the hearing officer that limited household use would not injure
other water users. An approval by the Department of Water Resources, however, must be
realistically enforceable, and future homeowners must be apprised of the limited use of water.
The water right can be approved with the following conditions:

1.

The subdivision covenants and restrictions must limit water use to in-house use
and water for domestic animals only as set forth in the water right permit.

A homeowners association must be formed by the developer and the association
must actively enforce bylaws which set forth the water use restrictions.

All outside spigots on homes built in the subdivision must be contained in
breakable enclosures and are only to be used in an emergency.

All deeds executed by the permit holders to original lot owners must contain a
restriction that the water right is limited to in-house use and water for domestic
animals only as set forth in the water right permit.

Diversion of water for irrigation or any other purpose outside the culinary and
domestic animal uses authorized, is cause for the director of the department to
prevent delivery of water from a well until the illegal use is curtailed, civil
penalties (if any) are paid, and mitigation (if any) for injury to senior water rights
is made as required by the director.

If the applicant wants to seek water for irrigation or other uses, it may conduct additional
studies that demonstrate sufficient water is available and may reapply to appropriate water for
those purposes in the future.

ANALYSIS OF PROTESTANTS EXCEPTIONS

Richard Hollingsworth (Hollingsworth) asked for oral argument regarding the exceptions
filed. The issues raised by the exceptions do not justify granting oral argument.

Hollingsworth and Everett Diller (Diller) argue three main themes in their exceptions:
(1) there is insufficient water to supply domestic use for homes and one-half acre of irrigation as
proposed by the applicants; (2) the recommended order conflicts with an earlier denial by the
Bannock County Commission of a subdivision proposal that was affirmed by Judge
Wallace M. Transtrum on appeal; and (3) if there are water shortages in the future, who will
regulate the diversions of water to insure that earlier-in-time-priority water right holders are

protected?
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Sufficiency of Water Supply

Finding of fact no. 26 of the recommended order states that “. . . in-house culinary use
will not significantly reduce water supplies available to holders of earlier-in-time water rights,
because the use is essentially non-consumptive.” Conclusion of law nos. 5 and 6 of the
recommended order state that “[t]otal fulfillment of the expectations of the applicant’s successors
would injure earlier-in-time water uses” but “[t]here is sufficient water for strict, limited,
in-house culinary use and water consumption for stock associated with future homes that will be
built . ...” The order portion of the recommended order approved “diversion for domestic
purposes for in-house culinary use and direct water consumption by stock associated with a
domestic dwelling only.” The recommended order denied the request to irrigate any portion of
the lots in the subdivision proposed by the applicants.

The provisions of the Recommended Order when clarified are adequate to prevent injury
to prior rights because the consumption of water for in-house culinary use and for domestic
animals will be insignificant.

Conflict with Prior District Court Decision

A subdivision was proposed several years ago at the location described by the pending
applications for permit. The Bannock County Commission denied the subdivision proposal, and
the denial was appealed to the district court. Judge Wallace Transtrum upheid the Bannock
County Commission’s decision denying the subdivision proposal. After the decision, the owners
of the property submitted another proposal to Bannock County/City of Pocatello that was
approved. At the time of the hearing, the decision by the local governments was being appealed
agatn, this time by those who were opposed to the subdivision.

The first decision by the district court does not forever prevent the owner of property
from proposing another subdivision that is acceptable to the local governments. The prior
decision of the district court does not prevent the department from approving a water right after
the local governments approved another subdivision plan.

Regulation of Water Use

Sufficient regulation of water use will occur by requiring the additional conditions of the
Amended Final Order.

Based on the testimony and evidence presented at the hearing, the director issues the
following findings of fact, conclusions of law, and order:
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FINDINGS OF FACT

1. Application for permit nos. 29-08175, 29-08176, 29-08177, 29-08178, 29-
08179, 29-08180, 29-08181, 29-08182, 29-08183, and 29-08184 propose diversion of ground
water to serve the domestic needs of up to four residential homes per domestic well.

2. The applications propose to cumulatively supply water to a 119-acre, 38-lot
subdivision in the Gibson Jack Creek drainage, tributary to the Portneuf River, located
southeast of the City of Pocatello. The proposed points of diversion and places of use are all
located in Section 19, T7S, R35E, B.M. The exact location of the proposed points of diversion
and places of use within Section 19 are described as follows:

Water Point of Place of
Right No. Diversion Use
29-08175 NENW NENW
29-08176 SENW SENW
29-08177 SWNW SWNW
29-08178 SWNW SWNW
29-08179 SWNW SWNW
29-08180 NENW NENW
29-08181 NENW NENW
29-08182 NWNW NWNW
29-08183 NWNW NWNW
29-08184 NWNW NWNW

3. The 119-acre parcel was previously considered for a subdivision in the mid-

1980's. The Bannock County Commission rejected the proposal, and the rejection was
confirmed by the district court of the State of Idaho.

4, The applicant proposed a new subdivision to both the City of Pocatello and
Bannock County. The proposal was approved by both the city and the county commission.
The approvals were being appealed at the time of the hearing for the proposed water rights.

5. The applicant originally proposed one well and one septic tank for each
residence. After initially analyzing the potential for well interference, the applicant decided
that one well for every three or four residences would reduce the potential for local well
interference and would also promote better maintenance by the owners. However, whether
one well is drilled for each residence, or whether one well is drilled for every three or four
residences, has no effect on whether the water supply is sufficient or insufficient for the
purpose for which it is sought to be appropriated.
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6. Each of the residential lots within the subdivision would be two to three acres in
size. The applications propose one-half acre of irrigation per residential lot. The remainder of
each lot would remain in natural vegetation.

7. The protestants are owners of nearby residences and lots from three to sixteen
acres in size. The protestants allege that approval of the applications and diversion of water as
proposed would result in a reduction in ground water levels and depletion of a limited aquifer
to their injury.

8. Because of concerns of water availability, the applicant drilled a test well
referred to as the Iverson well. The Iverson well is located in the SENW, Section 19, TO7S,
R35E. The applicants hired John Welhan (Welhan), a professional geologist to determine the
effect pumping would have on other wells and to generally determine ground water availability
in the Gibson Jack Creek drainage.

0. The Iverson well was tested on January 11, 1996. It pumped between 20 and 38
gallons per minute for 7.3 hours, resulting in a drawdown of 136 feet in the Iverson well.

10. A recording device was placed in a well owned by Chad Nelson. The Nelson
well is located approximately one-quarter mile away from the Iverson well. The water level in
the Nelson well declined 0.02 feet during pumping of the Iverson well.

11.  Based on the well test, Welhan estimated the aquifer's water holding capacity,
its transmissivity, and the possibility of interference with other wells. He concluded that
pumping from the wells proposed by the applicants would not cause local drawdown
interference if the proposed wells are constructed at least 600 feet from other wells. He also
concluded that most of the ground water is diverted from storage that recharges annually to an
aquifer of limited capacity. He concluded that pumping during the irrigation season decreases
the ground water level in the aquifer, but precipitation during the non-irrigation months
recharges the aquifer and refills the aquifer to the approximate level of the previous year.

12. Welhan's report speculates that there may be a shallow and a deep aquifer, and
that some of the water users presently pumping from the shallow aquifer might be able to
pump from the deep aquifer if they deepened their wells. However, Welhan was uncertain
about the existence or capacity of the deep aquifer.

13.  Welhan stated that during normal and high precipitation years, the precipitation
would recharge the storage in the aquifer to satisfy existing uses and the proposed use. He also
testified that during low water years, particularly during an extended drought, there may not be
sufficient water for the proposed use.

14.  Sherl Chapman (Chapman), a geologist representing the applicant, testified that
he is familiar with water levels in the area, and that he had also derived some aquifer values
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based on tests he had conducted. He concluded that there is sufficient water for ten domestic
wells, each with a production rate of between 25 and 35 gallons per minute. He concluded that
the aquifer would not produce sufficient water for irrigation of all the lands within the
proposed subdivision.

15.  Both Chapman and Welhan testified that there would be sufficient water for the
proposed use. Testimony of Welhan either conflicted with this conclusion, or was uncertain to
support the conclusion. The conclusion of Chapman was not supported by sufficient evidence.

16.  Several owners of residential or agricultural properties surrounding the
proposed place of use testified regarding declining ground water levels in existing wells. The
locations of most of the wells are depicted on Figure 1 of applicant's exhibit no. 4.

17.  Richard Hollingsworth testified that water levels in his domestic well have
declined 63 feet based on comparing a measurement in July 1978 to a measurement in July 1993,
He testified that he cannot irrigate his one-haif acre of lawn during the summer. He also testified
that sometimes there is insufficient water to flush a toilet during the summer.

18. Everett Diller (Diller) stated that he had lived in the Gibson Jack Creek area since
1978. He testified the water supply was good until a few years ago. He testified he can only
irrigate a 7200 square foot front lawn in the summer with his domestic well.

19.  Diller stated that he also owns an irrigation well that irrigates approximately four
acres. Diller testified that he has not experienced any pumping problems with his irrigation well.
The irrigation well is 265 feet deep, approximately 100 feet deeper than the domestic well.

20.  Michael Oliver (Oliver) testified that a domestic well was drilled on his property
in 1991 to a depth of 180 feet. During 1994, the well was pumping air, and Oliver redrilled his
well in December 1994 to a depth of 300 feet. Oliver did not testify that he experienced any
water shortages after redrilling his domestic well. Oliver irrigates a 5,000 square foot lawn.

21, Harvey Pickens (Pickens) testified that he owns both a domestic well and an
irrigation well located south of the proposed place of use. Both of the wells are approximately
300 feet deep.

22, Pickens testified that his domestic well was drilled in 1969. Pickens purchased
the property in 1972. Pickens testified that his domestic well produced sufficient water during
the first few years. During the last six to eight years, however, the domestic well has not
produced sufficient water for domestic use.

23. Pickens' irrigation well was drilled in 1992. Pickens testified that in the spring of

1996, he could only pump for four hours. In the fall of 1996, he could only pump for 30
minutes.
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24.  Mary Harling (Harling) owns a well that is 115 feet deep. Harling testified that
when her domestic well was drilled in 1978, the water level was within 50 feet of the land
surface. Since 1978, Harling has lowered her pump 20 feet, and in 1996, began experiencing
problems again. Harling testified that during late 1996, she could not run a clothes washer and a
dish washer at the same time because her pump would not produce enough water.

25.  Michael Nix testified his well was drilled in 1986 to a depth of 260 feet. Larry
Bybee testified he owns a domestic well drilled to a depth of 180 feet. Both testified about
declines in ground water levels and difficulty in diverting sufficient water.

26.  The testimony of both the experts retained by the applicant and the protestants'
witnesses established that there is water available for appropriation during normal-to-high
precipitation years, at least during the early part of the summer. Testimony established that
during periods of drought, the limited ground water supply in the Gibson Jack drainage may not
supply sufficient water for both the proposed use and existing uses. Domestic uses, particularly
in-house culinary use, are not amenable to curtailment during periods when the water supply is
not adequate.

27.  During periods of low precipitation, the domestic uses proposed would remove
water from the system that should be delivered to earlier-in-time water right holders.

28.  Diversion of water by a new domestic water user for in-house culinary use and
water for domestic animals would not significantly reduce water supplies available to holders of
earlier-in-time water rights.

29.  The protestants stipulated that the applicant has sufficient financial resources to
develop the project and that the applications are not proposed for purposes of speculation or
delay.

CONCLUSIONS OF LAW
1. Idaho Code § 42-203 A provides, in pertinent part, as follows:

In all applications whether protested or not protested, where the proposed use is
such (a) that it will reduce the quantity of water under existing water rights, or (b)
that the water supply is insufficient for the purpose for which it is sought to be
appropriated, or (c) where it appears to the satisfaction of the director that such
application is not made in good faith, is made for delay or speculative purposes,
or (d) that the applicant has not sufficient financial resources with which to
complete the work involved therein, or (e) that it will conflict with the local public
interest, where the local public interest is defined as the affairs of the people in the

L
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area directly affected by the proposed use, or (f) that it is contrary to conservation
of water resources within the state of Idaho; the director of the department of
water resources may reject such application and refuse issuance of a permit
therefor . . . .

2. The applicant bears the burden of proof regarding the criteria set forth in Idaho
Code § 42-203A.

3. Domestic water users are intolerant of deficiencies in water supply. Most
domestic water users expect to be able to irrigate some landscaping associated with their
homes. Domestic water users have an almost absolute expectation that there is sufficient water
for in-house culinary use; water to drink, to shower with, to wash clothing, or to flush a toilet.

4. These absolute expectations are held by individuals who may buy lots from the
applicant, by the protestants, and by other water users. Present water users are already
experiencing in-house culinary water delivery problems and difficulty in irrigating landscaping
associated with their homes.

5. Future lot owners should not be mislead into believing that an approval of a
water right permit will satisfy their absolute expectation of delivery of domestic water on
demand. At times, there will not be sufficient water to satisfy their expectations and the
expectations of domestic and irrigation users with earlier uses and earlier priority water rights.
Total fulfillment of the expectations of the applicant's successors would injure earlier-in-time
water uses.

6. There is sufficient water for strict, limited, in-house culinary use and water for
domestic animals associated with future homes that will be built in the proposed development.

7. According to the testimony, there is insufficient water for irrigation of any land
in the proposed place of use.

8. The applicant has sufficient financial resources to develop the proposed project.
9. The applicants are not seeking a permit for speculation or delay.

10.  The use proposed by the applications is in the public interest, if limited to in-
house culinary use and water for domestic animals, and is consistent with principles of
conservation of the water of the State of Idaho.

ORDER

IT IS HEREBY ORDERED that application for permit nos. 29-08175, 29-08176, 29-
08177, 29-08178, 29-08179, 29-08180, 29-08181, 29-08182, 29-8183, and 29-08184 are
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PARTIALLY APPROVED to allow diversion for domestic purposes limited to in-house
culinary use and water for domestic animals.

IT IS FURTHER ORDERED that the permits are conditioned as follows:

1. Proof of construction of works and application of water to beneficial use shall be
submitted on or before January 1, 2003.

2. The approved permits are subject to all prior water rights.

3. Project construction shall commence within one year from the date of permit
issuance and shall proceed diligently to compietion unless it can be shown to the satisfaction of
the Director of the Department of Water Resources that delays were due to circumstances over
which permit holder had no control.

4. The permit holder shall comply with the drilling permit requirements of Section
42-235, Idaho Code.

5. A well drilled pursuant to this permit must be located at least 600 feet from any
existing well. Well spacing closer than 600 feet must be approved by the Department of Water
Resources.

6. The subdivision covenants and restrictions must limit water use to in-house
culinary use and water for domestic animals only.

7. A homeowners association must be formed by the developer and actively enforce
bylaws which set forth the water use restrictions.

8. All outside spigots on homes built in the subdivision must be contained in
breakable enclosures and are only to be used in an emergency.

9. All deeds executed by the permit holders to original lot owners must contain a
restriction that the water right is limited to in-house use and water for domestic animals.

10.  Diversion of water for irrigation or any other purpose outside the authorized
culinary use and water for domestic animals is cause for the director of the department to prevent
delivery of water from a well until the illegal use is curtailed, civil penalties (if any) are paid, and
mitigation (if any) for injury to senior water rights is made as required by the director.

IT IS FURTHER ORDERED that points of diversion and places of use within Wiidhorse
Ridge Subdivision are further defined as:
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1. Well #1 is located between Lots 1 & 2, and serves Lots 1, 2, 19, and 20 under
Permit No. 29-08175.

2. Well #2 is located between Lots 3 & 17, and serves Lots 3, 4, 17, and 18 under
Permit No. 29-08176.

3. Well #3 is located at the common cormner of Lots 5, 6, 13, and 14, and serves Lots
5, 6, 13, and 14 under Permit No. 29-08177.

4, Well #4 is located within Lot 9, and serves Lots 7, 8, and 9 under Permit No. 29-
08178.

5. Well #5 is located between Lots 11 & 12, and serves Lots 10, 11, 12, and 15
under Permit No. 29-08179,

6. Well #6 is located between Lots 16 & 24, and serves Lots 16, 24, and 25 under
Permit No, 29-08180.

7. Well #7 is located between Lots 23 & 37 and serves Lots 21, 22, 23, and 37 under
Permit No. 29-08181.

8. Well #8 is located between Lots 33 & 34, and serves Lots 33, 34, 35,and 36
under Permit No. 29-08182.

9. Well #9 is located between Lots 30 & 31, and serves Lots 29, 30, 31, and 32
under Permit No. 29-08183.

10, Well #10 is located between Lots 26 & 27, and serves Lots 26, 27, and 28 under
Permit No. 29-08184.

IT IS FURTHER ORDERED that the use of water under this permit for purposes other
than in-house culinary use and water for domestic animals is hereby DENIED.

IT IS FURTHER ORDERED that if the applicants want to seek water for irrigation or
other uses, they may conduct additional studies that demonstrate sufficient water is available and
may reapply for appropriation in the future for those purposes.
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Dated this ?_-f'\day of October, 1997.

()

KAKL 1. DREHER

Director

CERTIFICATE OF SERVICE

I do hereby certify that on this e2~—';"‘day of October, 1997, I mailed a true and correct
copy, postage prepaid, of the foregoing AMENDED FINAL ORDER to the following:

F. Randall Cline Harold Jones

F. Randall Cline, Chartered Department of Water Resources
P.O. Box 397 Eastern Region

427 Main, Suite L 900 N. Skyline
Pocatello, ID 83204 Idaho Falls, ID 83402
Richard Hollingsworth Clark Kelly

9502 Gibson Jack 9685 Heather Rd.
Pocatello, ID 83204 Pocatello, ID 83204
Everett Diller

2917 N. Stephanie Rd.

Pocatello, ID 83204

DEBORAH DREW-ELLIS
Legal Secretary
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BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF APPLICATION FOR
PERMIT NOS. 29-08175, 29-08176, 29-08177,
29-08178, 29-08179, 29-08180, 29-08181,
29-08182, 29-08183, 29-08184 IN THE

NAME OF GIBSON JACK JOINT VENTURE,
a.k.a. WILDHORSE RIDGE SUBDIVISION.

AMENDED FINAL ORDER

M i L

On July 12, 1996, Gibson Jack Joint Venture (applicant) filed ten applications for permit
to appropriate water for domestic purposes with the Department of Water Resources
(department). Guy Anderst, Chris Pien and Tom Iverson are partners in Gibson Jack Joint
Venture. The applications were protested by Richard Hollingsworth. Everett Diller and Clark
Kelly also filed untimely protests. The department granted intervenor status to Everett Diller and
Clark Kelly. Richard Hollingsworth, Everett Diller and Clark Kelly will hereafter be referred to
as “protestants.”

A hearing was conducted on October 22, 1996, in Pocatello, Idaho. At the end of the day,
the protestants had not presented their evidence. The hearing was continued and completed on
October 30, 1996. A Recommended Order was issued on February 4, 1997. Exceptions were
filed by Richard Hollingsworth and Everett Diller.

A Final Order was issued on July 11, 1997. The Final Order denied the application
because the development would injure other water rights, the water supply is insufficient for the
proposed uses, and the use proposed by the applications is not in the public interest because the
quantity of water under existing water rights would be reduced. On July 28, 1997, the applicant
filed a Petition for Reconsideration of the Final Order. The petition was not timely filed, and the
director denied the petition for reconsideration. However, the director exercised his discretion to
withdraw the Final Order to allow further review of several issues raised by the applicants. A
partial transcript of the testimony of John Welhan and Sherl Chapman, expert witnesses for the
applicant, was also prepared.
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ANALYSIS OF EXPERT TESTIMONY

Finding of Fact No. 12 of the Final Order misstates John Welhan's testimony. John
Welhan did not testify that wells east and north of the proposed subdivision could experience
problems during low water years.

Both John Welhan (Welhan) and Sherl Chapman (Chapman) concluded that there is
sufficient water in the aquifer for the domestic uses proposed by the applications, including one-
half (}%) acre of irrigation per lot. However, background testimony and evidence either weakly
supported or conflicted with the conclusion that there is sufficient water. For instance, Welhan
testified that “changes in storage from ground water levels on the Gibson Jack bench were
significant, both seasonally and over the period of the drought. . . .” (Transcript, pp. 5-6).

Welhan further testified:

It {water] is coming from storage in the aquifer itself, because the ability of that
aquifer appears to be limited as far as providing an amount of water moving
through it that would not be sufficient to rely on for any extended period of time.
What we do know is that there is an awful lot more water, ten times more water,
that is available right now in storage that [sic] is being exploited right now by
existing homes, and that causes a seasonal decline in the rebound on a yearly
basis. (Transcript, pp. 6-7).

[T]he storage capacity of the aquifer is the primary concern. It is the thing we
know least about and the source of my caveat to my original opinion about the
ability of the system to supply the required amount of water. (Transcript, p. 12).

[T]he amount of water that actually flows through is a tenth of what people are
withdrawing from storage. So the potential of the aquifer is extremely important.
It is what you depend on today and what you have depended upon as an existing
well owner up there for your water on a year round basis to carry you through the
summer months and to carry you through the drought years. There is only a
certain amount of water that gets recharged through that system and for the rest of
the time of the year you are pulling water out of that bank account. (Transcript,
pp. 29-30).

[Y]ou are drawing that water ninety (90) percent or more of it from storage. And
if you didn’t have that spring recharge every year, you wouldn’t even last more

than a year. (Transcript, p. 34).

Welhan’s testimony implies that sufficient water is available for domestic use during high and
average precipitation years. It also implies that there is insufficient water for the proposed uses,
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including landscape irrigation, during low precipitation years. During low precipitation years,
the proposed uses, including landscape irrigation, will injure other water users.

The director agrees with the hearing officer that limited household use would not injure
other water users. An approval by the Department of Water Resources, however, must be
realistically enforceable, and future homeowners must be apprised of the limited use of water.
The water right can be approved with the following conditions:

1. The subdivision covenants and restrictions must limit water use to in-house use
and water for domestic animals only as set forth in the water right permit.

2. A homeowners association must be formed by the developer and the association
must actively enforce bylaws which set forth the water use restrictions.

3. All outside spigots on homes built in the subdivision must be contained in
breakable enclosures and are only to be used in an emergency.

4, All deeds executed by the permit holders to original lot owners must contain a
restriction that the water right is limited to in-house use and water for domestic
animals only as set forth in the water right permit.

5. Diversion of water for irrigation or any other purpose outside the culinary and
domestic animal uses authorized, is cause for the director of the department to
prevent delivery of water from a well until the illegal use is curtailed, civil
penalties (if any) are paid, and mitigation (if any) for injury to senior water rights
is made as required by the director.

If the applicant wants to seek water for irrigation or other uses, it may conduct additional
studies that demonstrate sufficient water is available and may reapply to appropriate water for
those purposes in the future.

ANALYSIS OF PROTESTANTS EXCEPTIONS

Richard Hollingsworth (Hollingsworth) asked for oral argument regarding the exceptions
filed. The issues raised by the exceptions do not justify granting oral argument.

Hollingsworth and Everett Diller (Diller) argue three main themes in their exceptions:
(1) there is insufficient water to supply domestic use for homes and one-half acre of irrigation as
proposed by the applicants; (2) the recommended order conflicts with an earlier denial by the
Bannock County Commission of a subdivision proposal that was affirmed by Judge
Wallace M. Transtrum on appeal; and (3) if there are water shortages in the future, who will
regulate the diversions of water to insure that earlier-in-time-priority water right holders are
protected?
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Sufficiency of Water Supply

Finding of fact no. 26 of the recommended order states that “. . . in-house culinary use
will not significantly reduce water supplies available to holders of earlier-in-time water rights,
because the use is essentially non-consumptive.” Conclusion of law nos. 5 and 6 of the
recommended order state that “[t]otal fulfiliment of the expectations of the applicant’s successors
would injure earlier-in-time water uses” but “[t]here is sufficient water for strict, limited,
in-house culinary use and water consumption for stock associated with future homes that will be
built . ...” The order portion of the recommended order approved “diversion for domestic
purposes for in-house culinary use and direct water consumption by stock associated with a
domestic dwelling only.” The recommended order denied the request to irrigate any portion of
the lots in the subdivision proposed by the applicants.

The provisions of the Recommended Order when clarified are adequate to prevent injury
to prior rights because the consumption of water for in-house culinary use and for domestic
animals will be insignificant.

Conflict with Prior District Court Decision

A subdivision was proposed several years ago at the location described by the pending
applications for permit. The Bannock County Commission denied the subdivision proposal, and
the denial was appealed to the district court. Judge Wallace Transtrum upheid the Bannock
County Commission’s decision denying the subdivision proposal. After the decision, the owners
of the property submitted another proposal to Bannock County/City of Pocatello that was
approved. At the time of the hearing, the decision by the local governments was being appealed
again, this time by those who were opposed to the subdivision.

The first decision by the district court does not forever prevent the owner of property
from proposing another subdivision that is acceptable to the local governments. The prior
decision of the district court does not prevent the department from approving a water right after
the local governments approved another subdivision plan.

Regulation of Water Use

Sufficient regulation of water use will occur by requiring the additional conditions of the
Amended Final Order.

Based on the testimony and evidence presented at the hearing, the director issues the
following findings of fact, conclusions of law, and order:
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FINDINGS OF FACT

1. Application for permit nos. 29-08175, 29-08176, 29-08177, 29-08178, 29-
08179, 29-08180, 29-08181, 29-08182, 29-08183, and 29-08184 propose diversion of ground
water to serve the domestic needs of up to four residential homes per domestic well.

2. The applications propose to cumulatively supply water to a 119-acre, 38-lot
subdivision in the Gibson Jack Creek drainage, tributary to the Portneuf River, located
southeast of the City of Pocatello. The proposed points of diversion and places of use are all
located in Section 19, T7S, R35E, B.M. The exact location of the proposed points of diversion
and places of use within Section 19 are described as follows:

Water Point of Place of
Right No. Diversion Use
29-08175 NENW NENW
29-08176 : SENW SENW
29-08177 SWNW SWNW
29-08178 SWNW SWNW
29-08179 SWNW SWNW
29-08130 NENW NENW
29-08181 NENW NENW
29-08182 NWNW NWNW
29-08183 NWNW NWNW
29-08184 NWNW NWNW
3. The 119-acre parcel was previously considered for a subdivision in the mid-

1980's. The Bannock County Commission rejected the proposal, and the rejection was
confirmed by the district court of the State of Idaho.

4. The applicant proposed a new subdivision to both the City of Pocatello and
Bannock County. The proposal was approved by both the city and the county commission.
The approvals were being appealed at the time of the hearing for the proposed water rights.

5. The applicant originally proposed one well and one septic tank for each
residence. After initially analyzing the potential for well interference, the applicant decided
that one well for every three or four residences would reduce the potential for local well
interference and would also promote better maintenance by the owners. However, whether
one well is drilled for each residence, or whether one well is drilled for every three or four
residences, has no effect on whether the water supply is sufficient or insufficient for the
purpose for which it is sought to be appropriated.
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6. Each of the residential lots within the subdivision would be two to three acres in
size. The applications propose one-half acre of irrigation per residential lot. The remainder of
each lot would remain in natural vegetation.

7. The protestants are owners of nearby residences and lots from three to sixteen
acres in size. The protestants allege that approval of the applications and diversion of water as
proposed would result in a reduction in ground water levels and depletion of a limited aquifer
to their injury.

8. Because of concerns of water availability, the applicant drilled a test well
referred to as the Iverson well. The Iverson well is located in the SENW, Section 19, TO7S,
R35E. The applicants hired John Welhan (Welhan), a professional geologist to determine the
effect pumping would have on other wells and to generally determine ground water availability
in the Gibson Jack Creek drainage.

9. The Iverson well was tested on January 11, 1996. It pumped between 20 and 38
gallons per minute for 7.3 hours, resulting in a drawdown of 136 feet in the Iverson well.

10. A recording device was placed in a well owned by Chad Nelson. The Nelson
well is located approximately one-quarter mile away from the Iverson well. The water level in
the Nelson well declined 0.02 feet during pumping of the Iverson well.

11.  Based on the well test, Welhan estimated the aquifer's water holding capacity,
its transmissivity, and the possibility of interference with other wells. He concluded that
pumping from the wells proposed by the applicants would not cause local drawdown
interference if the proposed wells are constructed at least 600 feet from other wells. He also
concluded that most of the ground water is diverted from storage that recharges annually to an
aquifer of limited capacity. He concluded that pumping during the irrigation season decreases
the ground water level in the aquifer, but precipitation during the non-irrigation months
recharges the aquifer and refills the aquifer to the approximate level of the previous year.

12.  Welhan’s report speculates that there may be a shallow and a deep aquifer, and
that some of the water users presently pumping from the shallow aquifer might be able to
pump from the deep aquifer if they deepened their wells. However, Welhan was uncertain
about the existence or capacity of the deep aquifer.

13.  Welhan stated that during normal and high precipitation years, the precipitation
would recharge the storage in the aquifer to satisfy existing uses and the proposed use. He also
testified that during low water years, particularly during an extended drought, there may not be
sufficient water for the proposed use.

14.  Shert Chapman (Chapman), a geologist representing the applicant, testified that
he is familiar with water levels in the area, and that he had also derived some aquifer values
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based on tests he had conducted. He concluded that there is sufficient water for ten domestic
wells, each with a production rate of between 25 and 35 gallons per minute. He concluded that
the aquifer would not produce sufficient water for irrigation of all the lands within the
proposed subdivision.

15.  Both Chapman and Welhan testified that there would be sufficient water for the
proposed use. Testimony of Welhan either conflicted with this conclusion, or was uncertain to
support the conclusion. The conclusion of Chapman was not supported by sufficient evidence.

16.  Several owners of residential or agricultural properties surrounding the
proposed place of use testified regarding declining ground water levels in existing wells. The
locations of most of the wells are depicted on Figure 1 of applicant's exhibit no. 4.

17.  Richard Hollingsworth testified that water levels in his domestic well have
declined 63 feet based on comparing a measurement in July 1978 to a measurement in July 1993.
He testified that he cannot irrigate his one-half acre of lawn during the summer. He also testified
that sometimes there is insufficient water to flush a toilet during the summer.

18. Everett Diller (Diller) stated that he had lived in the Gibson Jack Creek area since
1978. He testified the water supply was good until a few years ago. He testified he can only
irrigate a 7200 square foot front lawn in the summer with his domestic well.

19.  Diller stated that he also owns an irrigation well that irrigates approximately four
acres. Diller testified that he has not experienced any pumping problems with his irrigation well.
The irrigation well is 265 feet deep, approximately 100 feet deeper than the domestic well.

20. Michael Oliver (Oliver) testified that a domestic well was drilled on his property
in 1991 to a depth of 180 feet. During 1994, the well was pumping air, and Oliver redrilled his
well in December 1994 to a depth of 300 feet. Oliver did not testify that he experienced any
water shortages after redrilling his domestic well. Oliver irrigates a 5,000 square foot lawn.

21. Harvey Pickens (Pickens) testified that he owns both a domestic well and an
irrigation well located south of the proposed place of use. Both of the wells are approximately
300 feet deep.

22.  Pickens testified that his domestic well was drilled in 1969. Pickens purchased
the property in 1972. Pickens testified that his domestic well produced sufficient water during
the first few years. During the last six to eight years, however, the domestic well has not
produced sufficient water for domestic use.

23.  Pickens' irrigation well was drilled in 1992. Pickens testified that in the spring of
1996, he could only pump for four hours. In the fall of 1996, he could only pump for 30
minutes.
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24.  Mary Harling (Harling) owns a well that is 115 feet deep. Harling testified that
when her domestic well was drilled in 1978, the water level was within 50 feet of the land
surface. Since 1978, Harling has lowered her pump 20 feet, and in 1996, began experiencing
problems again. Harling testified that during late 1996, she could not run a clothes washer and a
dish washer at the same time because her pump would not produce enough water.

25.  Michael Nix testified his well was drilled in 1986 to a depth of 260 feet. Larry
Bybee testified he owns a domestic well drilled to a depth of 180 feet. Both testified about
declines in ground water levels and difficulty in diverting sufficient water.

26.  The testimony of both the experts retained by the applicant and the protestants'
witnesses established that there is water available for appropriation during normal-to-high
precipitation years, at least during the early part of the summer. Testimony established that
during periods of drought, the limited ground water supply in the Gibson Jack drainage may not
supply sufficient water for both the proposed use and existing uses. Domestic uses, particularly
in-house culinary use, are not amenable to curtailment during periods when the water supply is
not adequate.

27.  During periods of low precipitation, the domestic uses proposed would remove
water from the system that should be delivered to earlier-in-time water right holders.

28.  Diversion of water by a new domestic water user for in-house culinary use and
water for domestic animals would not significantly reduce water supplies available to holders of
earlier-in-time water rights.

29.  The protestants stipulated that the applicant has sufficient financial resources to
develop the project and that the applications are not proposed for purposes of speculation or
delay.

CONCLUSIONS OF LAW
1. Idaho Code § 42-203 A provides, in pertinent part, as follows:

In all applications whether protested or not protested, where the proposed use is
such (a) that it will reduce the quantity of water under existing water rights, or (b)
that the water supply is insufficient for the purpose for which it is sought to be
appropriated, or (c) where it appears to the satisfaction of the director that such
application is not made in good faith, is made for delay or speculative purposes,
or (d) that the applicant has not sufficient financial resources with which to
complete the work involved therein, or (e} that it will conflict with the local public
interest, where the local public interest is defined as the affairs of the people in the
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area directly affected by the proposed use, or (f) that it is contrary to conservation
of water resources within the state of Idaho; the director of the department of
water resources may reject such application and refuse issuance of a permit
therefor. . ..

2. The applicant bears the burden of proof regarding the criteria set forth in Idaho
Code § 42-203A.

3. Domestic water users are intolerant of deficiencies in water supply. Most
domestic water users expect to be able to irrigate some landscaping associated with their
homes. Domestic water users have an almost absolute expectation that there is sufficient water
for in-house culinary use; water to drink, to shower with, to wash clothing, or to flush a toilet.

4, These absolute expectations are held by individuals who may buy lots from the
applicant, by the protestants, and by other water users. Present water users are already
experiencing in-house culinary water delivery problems and difficulty in irrigating landscaping
associated with their homes.

5. Future lot owners should not be mislead into believing that an approval of a
water right permit will satisfy their absolute expectation of delivery of domestic water on
demand. At times, there will not be sufficient water to satisfy their expectations and the
expectations of domestic and irrigation users with earlier uses and earlier priority water rights.
Total fulfillment of the expectations of the applicant's successors would injure earlier-in-time
water uses.

6. There is sufficient water for strict, limited, in-house culinary use and water for
domestic animals associated with future homes that will be built in the proposed development.

7. According to the testimony, there is insufficient water for irrigation of any land
in the proposed place of use.

8. The applicant has sufficient financial resources to develop the proposed project.

9. The applicants are not seeking a permit for speculation or delay.

10.  The use proposed by the applications is in the public interest, if limited to in-
house culinary use and water for domestic animals, and is consistent with principles of
conservation of the water of the State of Idaho.

ORDER

IT IS HEREBY ORDERED that application for permit nos. 29-08175, 29-08176, 29-
08177, 29-08178, 29-08179, 29-08180, 29-08181, 29-08182, 29-8183, and 29-08184 are
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PARTIALLY APPROVED to allow diversion for domestic purposes limited to in-house
culinary use and water for domestic animals.

IT IS FURTHER ORDERED that the permits are conditioned as follows:

1. Proof of construction of works and application of water to beneficial use shall be
submitted on or before January 1, 2003.

2. The approved permits are subject to all prior water rights.

3. Project construction shall commence within one year from the date of permit
issuance and shall proceed diligently to completion unless it can be shown to the satisfaction of
the Director of the Department of Water Resources that delays were due to circumstances over
which permit holder had no control.

4. The permit holder shall comply with the drilling permit requirements of Section
42-235, Idaho Code.

5. A well drilled pursuant to this permit must be located at least 600 feet from any
existing well. Well spacing closer than 600 feet must be approved by the Department of Water
Resources.

6. The subdivision covenants and restrictions must limit water use to in-house
culinary use and water for domestic animals only.

7. A homeowners association must be formed by the developer and actively enforce
bylaws which set forth the water use restrictions.

8. All outside spigots on homes built in the subdivision must be contained in
breakable enclosures and are only to be used in an emergency.

9. All deeds executed by the permit holders to original lot owners must contain a
restriction that the water right is limited to in-house use and water for domestic animals.

10. Diversion of water for irrigation or any other purpose outside the authorized
culinary use and water for domestic animals is cause for the director of the department to prevent
delivery of water from a well until the illegal use is curtailed, civil penalties (if any) are paid, and
mitigation (if any) for injury to senior water rights is made as required by the director.

IT IS FURTHER ORDERED that points of diversion and places of use within Wildhorse
Ridge Subdivision are further defined as:
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1. Well #1 is located between Lots 1 & 2, and serves Lots 1, 2, 19, and 20 under
Permit No. 29-08175.

2. Well #2 is located between Lots 3 & 17, and serves Lots 3, 4, 17, and 18 under
Permit No. 29-08176.

3. Well #3 is located at the common comer of Lots 5, 6, 13, and 14, and serves Lots
5,6, 13, and 14 under Permit No. 29-08177.

4, Well #4 is located within Lot 9, and serves Lots 7, 8, and 9 under Permit No. 29-
08178.

5. Well #5 is located between Lots 11 & 12, and serves Lots 10, 11, 12, and 15
under Permit No. 29-08179.

6. Well #6 is located between Lots 16 & 24, and serves Lots 16, 24, and 25 under
Permit No. 29-08180.

7. Well #7 is located between Lots 23 & 37 and serves Lots 21, 22, 23, and 37 under
Permit No. 29-08181.

8. Well #8 is located between Lots 33 & 34, and serves Lots 33, 34, 35, and 36
under Permit No. 29-08182.

9, Well #9 is located between Lots 30 & 31, and serves Lots 29, 30, 31, and 32
under Permit No. 29-08183.

10. Well #10 is located between Lots 26 & 27, and serves Lots 26, 27, and 28 under
Permit No. 29-08184.

IT IS FURTHER ORDERED that the use of water under this permit for purposes other
than in-house culinary use and water for domestic animals is hereby DENIED.

IT IS FURTHER ORDERED that if the applicants want to seek water for irrigation or
other uses, they may conduct additional studies that demonstrate sufficient water is available and
may reapply for appropriation in the future for those purposes.
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Dated this 24° day of October, 1997,

(G0

KAKL J. DREHER

Director

CERTIFICATE OF SERVICE

I do hereby certify that on this ,&’L‘day of October, 1997, I mailed a true and correct
copy, postage prepaid, of the foregoing AMENDED FINAL ORDER to the following:

F. Randall Cline Harold Jones

F. Randall Cline, Chartered Department of Water Resources
P.0O. Box 397 Eastern Region

427 Main, Suite L 900 N. Skyline

Pocatello, ID 83204 Idaho Falls, ID 83402

Richard Hollingsworth Clark Kelly

9502 Gibson Jack 9685 Heather Rd.

Pocatello, ID 83204 Pocatello, ID 83204

Everett Diller

2917 N. Stephanie Rd.
Pocatello, ID 83204

DEBORAH DREW-ELLIS

Legal Secretary
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BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF APPLICATION FOR
PERMIT NOS. 29-08175, 29-08176, 29-08177,
29-08178, 29-08179, 29-08180, 29-08131,
29-08182, 29-08183, 29-08184 IN THE
NAME OF GIBSON JACK JOINT VENTURE,
aka WILDHORSE RIDGE SUBDIVISION.

ORDER VACATING
CONFERENCE

e . ™ W N

On August 6, 1997, the Idaho Department of Water Resources (department) issued an
Order Denying Petition For Reconsideration and Withdrawing Final Order in this matter. The
withdrawn final order, issued July 11, 1997, rejected the applications for permit to appropriate
water filed by Gibson Jack Joint Venture (the applicant).

The August 6, 1997 order denied the applicant’.s petition for reconsideration of the final
order, withdrew the final order, and identified two issues to be further considered by the
director at a conference with the parties set for August 27, 1997. The issues identified for
further consideration included (1) the means available to strictly enforce an in-house only
restriction on the use of water under the permits; and 2) whether other sources of water
supply, including but not limited to water service from the City of Pocatello, are available to
supply the subdivision.

On August 22, 1997, the applicant filed a Request For Consideration of Additional
Issues. The additional issues concern (1) the availability of existing ground water supplies, (2)

the reasons for varied well performance in the area, and (3) the potential impact of the

ORDER VACATING CONFERENCE, Page 1
MICROFILMED

MAY 0 7 1998




"

proposed wells on existing wells. The applicant also requests that the testimony of its expert
witnesses, Dr. Welhan and Sher] Chapman, be reviewed regarding the identified issues and
that a transcript of the testimony be made available.

The director, having considered the applicant’s request and having determined that it
would be helpful to review the hearing testimony prior to further consideration of this matter,
issues the following order.

ORDER

IT IS HEREBY ORDERED that the conference before the director set for Wednesday,
August 27, 1997, at 1:30 p.m. is vacated, and may be rescheduled at the director’s discretion
following the director’s review of testimony submitted at the hearing before the department in
this matter.

IT IS FURTHER ORDERED that all other provisions of the August 6, 1997 order in
this matter remain effective.

DATED this 25\ day of August, 1997.

/\
KARL MDREHER

Director
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CERTIFICATE OF SERVICE

I hereby certify that on the 5251& day of August, 1997, I served a true and correct copy
of the foregoing document on the following person(s) by mailing in the U.S. mail, first class,
with the correct postage affixed thereto:

F. Randall Kline Harold Jones

F. Randall Kline, Chartered Department of Water Resources
P.O. Box 397 Eastern Region

427 Main, Suite L 900 N. Skyline

Pocatello, ID 83204 Idaho Falls, ID 83402

Richard Hollingsworth Clark Kelly

9502 Gibson Jack 9685 Heather Rd.

Pocatello, ID 83204 Pocatello, ID 83204

Everett Diller
2917 N. Stephanie Rd.
Pocatello, ID 83204

DEBORAH DREW-ELLIS
Legal Secretary
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BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF APPLICATION FOR )
PERMIT NOS. 29-08175, 29-08176, 29-08177, )

29-08178, 29-08179, 29-08180, 29-08181, ) ORDER DENYING PETITION
29-08182, 29-08183, 29-08184 IN THE ) FOR RECONSIDERATION AND
NAME OF GIBSON JACK JOINT VENTURE, ) WITHDRAWING FINAL ORDER
aka WILDHORSE RIDGE SUBDIVISION. )

)
)

On July 11, 1997, the Idaho Department of Water Reséurccs {(department) issued a Final
Order rejecting the applications for permit in this proceeding. Pursuant to I.C. § 67-5246 and
IDAPA 37.01.01740 (Rule 740 of the department’s Rules of Procedure) a petition for
reconsideration is required to be filed with fourteen (14) days of the service of the order. Gibson Jack
Joint Venture (the applicant) filed a Petition for Reconsideration with the department on July 28,
1997, more than fourteen days following service of the order. The applicant’s petition for
reconsideration, therefore, must be denied as untimely.

Unless stayed by a timely petition for reconsideration, a petition for judicial review must be
filed with the district court within twenty-eight (28) days of the service of the final order. Because
the petition for reconsideration was not timely filed it does not stay the running of the twenty-eight
day period to file an appeal with the district court. However, the untimely petition for
reconsideration raises matters which should be considered. Therefore, the final order will be

withdrawn pursuant to IDWR Rule of Procedure 760 to allow further consideration of specific
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issues. Thereafter, a new final order will be issued and will be subject to further petition for
reconsideration and judicial review.
ORDER

IT IS HEREBY ORDERED that applicant’s Petition for Reconsideration filed on July 28,
1997, is denied as untimely.

IT IS FURTHER ORDERED that the Final Order issued by the departmenton July 11, 1997,
is withdrawn and shall be replaced by a new final order following further consideration by the
director. The specific issues to be further considered are (1) the means available to strictly enforce
an in-house only restriction on the use of water under the permits; and (2) whether other sources of
water supply, including but not limited to water service from the City of Pocatello, are available to
supply the subdivision.

A conference before the director to discuss these issues is set for Wednesday, August 27,
1997, at 1:30 p.m. in Conference Room D, at the department’s office at 1301 N. Orchard, Boise,
Idaho. A representative of the applicant or applicant’s counsel is asked to attend in person. For the
convenience of other participants, arrangements may be made to participate in the conference by
telephone. Please call the department at (208)327-7920 to give notice of intent to appear by
telephone.

DATED this 6*'\ day of August, 1997.

KARL J. HER
Director
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CERTIFICATE OF SERVICE

I hereby certify that on the é——% day of August, 1997, I served a true and correct copy
of the foregoing document on the following person(s) by mailing in the U.S. mail, first class, with
the correct postage affixed thereto:

F. Randall Kline Harold Jones

F. Randall Kline, Chartered Department of Water Resources
P.O. Box 397 Eastern Region

427 Main, Suite L 900 N. Skyline
Pocatello, ID 83204 Idaho Falls, ID 83402
Richard Hollingsworth Clark Kelly

9502 Gibson Jack 9685 Heather Rd.
Pocatello, ID 83204 Pocatello, ID 83204
Everett Diller

2917 N. Stephanie Rd.

Pocatello, ID 83204

Dibrab Diso- flr

DEBORAH DREW-ELLIS
Legal Secretary
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BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF APPLICATION FOR
PERMIT NOS. 29-08175, 29-08176, 29-08177,
29-08178, 29-08179, 29-08180, 29-08181,
29-08182, 29-08183, 29-08184 IN THE
NAME OF GIBSON JACK JOINT VENTURE,
aka WILDHORSE RIDGE SUBDIVISION.

FINAL ORDER

R T o NI N

On July 12, 1996, Gibson Jack Joint Venture (applicant) filed ten applications for
permit to appropriate water for domestic purposes with the Department of Water Resources
(department). Guy Anderst, Chris Pien and Tom Iverson are partners in Gibson Jack Joint
Venture. The applications were protested by Richard Hollingsworth. Everett Diller and Clark
Kelly filed untimely protests. The department granted intervenor status to Everett Diller and
Clark Kelly. Richard Hollingsworth, Everett Diller, and Clark Kelly will hereafter be referred
to as “protestants.”

A hearing was conducted on October 22, 1996 in Pocatello, Idaho. The hearing was
continued and completed on October 30, 1996 to allow the protestants to present evidence, A
recommended order was issued on February 4, 1997. Exceptions were filed by Richard
Hollingsworth and Everett Diller.

ANALYSIS OF EXCEPTIONS

Richard Hollingsworth (Hollingsworth) asked for oral argument regarding the
exceptions filed. The issues raised by the exceptions do not justify granting oral argument.

Hollingsworth and Everett Diller (Diller) argue three main themes in their exceptions:
(1) There is insufficient water to supply domestic use for homes and one-half acre of irrigation
as proposed by the applicants; (2) The recommended order conflicts with an earlier denial by
the Bannock County Commission of a subdivision proposal that was affirmed by Judge Wallace
M. Transtrum on appeal; and (3) If there are water shortages in the future, who will regulate
the diversions of water to insure that earlier-in-time-priority water right holders are protected?
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Sufficiency of Water Supply

Finding of fact no. 27 of the recommended order states that “[i]n-house culinary use
will not significantly reduce water supplies available to holders of earlier-in-time water rights,
because the use is essentially non-consumptive.” Conciusion of law nos. 5 and 6 of the
recommended order state that total fulfillment of a domestic user’s expectation would injure
earlier in time water uses, but “[t]here is sufficient water for strict, limited, in-house culinary
use and water consumption for stock associated with future homes that will be built . . . .”
The order portion of the recommended order approved “diversion for domestic purposes for
in-house culinary use and direct water consumption by stock associated with a domestic
dwelling only.” The recommended order denied the request to irrigate any portion of the lots
in the subdivision proposed by the applicants.

The provisions of the recommended order are not adequate to prevent injury to prior
rights if the waste water from in-house uses is not returned to the aquifer(s) from which the
domestic water was pumped. The record does not provide sufficient information to determine
whether the septic tanks or other means of disposing of waste water will return the water to the
aquifer(s) at a time and location to prevent injury to prior rights.

Administration of Water Rights

The proposed use will only be non-consumptive if the conditions of the recommended
order limiting the use to in-house culinary uses are strictly followed. The recommended order
did not include, the applicants have not proposed, and on further reflection, the department is
not able to suggest a practical plan for administration that will assure that only in-house uses
will occur as the subdivision is built and the properties are resold over the coming years.

Regulation of water use by homeowners who may not be apprised of the water use
restriction will be difficult. Homeowners expect to be able to irrigate a lawn, a garden, and
shrubbery. A water source for a subdivision should be adeguate for both the in-house and out-
of-house domestic uses. In this case, even if there were sufficient water for the in-house use,
the application should be denied.

Conflict with Prior District Court Decision

A subdivision was proposed several years ago at the location described by the pending
applications for permit. The Bannock County Commission denied the subdivision proposal,
and the denial was appealed to the district court. Judge Wallace Transtrum upheld the
Bannock County Commission’s decision denying the subdivision proposal. After the decision,
the owners of the property submitted another proposal to Bannock County/Pocatello City that
was approved. At the time of the hearing, the decision by the local governments was being
appealed again, this time by those who were opposed to the subdivision.
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The first decision by the district court does not forever prevent the owner of property
from proposing another subdivision that is acceptable to the local governments. The prior
decision of the district court does not prevent the department from approving a water right
after the local governments approved another subdivision plan.

Based on the testimony and evidence presented at the hearing, the director issues the
following findings of fact, conclusions of law, and order:

FINDINGS OF FACT

1. Application for permit nos. 29-08175, 29-08176, 29-08177, 29-08178, 29-
08179, 29-08180, 29-08181, 29-08182, 29-08183, and 29-08184 propose diversion of ground
water to serve the domestic needs of up to four residential homes per domestic well.

2. The applications propose to curnulatively supply water to a 119 acre, 38 lot
subdivision in the Gibson Jack Creek drainage, tributary to the Portneuf River, located
southeast of the City of Pocatello. The proposed points of diversion and places of use are all
located in Section 19, T7S, R35E, B.M.! The exact locations of the proposed points of
diversion and places of use within Section 19 are described as follows:

Water Right No. Point of Diversion Place of Use
29-08175? NENW NENW
29-08176 SENW SENW
29-08177 SWNW SWNW
29-08178 SWNW SWNW
29-08179 SWNW SWNW
29-08180 NENW NENW
29-08181 NENW NENW
26-08182 NWNW NWNW
29-08183 NWNW NWNW
29-08184 NWNW NWNW

3. The 119 acre parcel was previously considered for a subdivision in the mid-

1980's. The Bannock County Commission rejected the proposal, and the rejection was
affirmed by the district court of the State of Idaho.

"The acronym “B.M.” is an abbreviation for “Boise Meridian™ and will be eliminated in the remainder of the text.

The absence of the quadrant identifier implies that the fraction “1/4" should be read into the description.
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4. The applicant proposed a new plan for a subdivision to both the City of
Pocatello and Bannock County. The proposal was approved by both the city and the county
commission. The approvals were being appealed at the time of the hearing.

5. The applicant originally proposed one well and one septic tank for each
residence. After initially analyzing the availability of water in the area, the applicant decided
that one well for every three or four residences would reduce the chance of local well
interference and would also promote better maintenance by the owners. However, whether one
well is drilled for each residence, on whether one well is drilled for every three or four
residences, has no effect or whether the water supply is sufficient or insufficient for the
purpose for which it is sought to be appropriated.

6. The application proposes that each of the residential lots within the subdivision
will be two to three acres in size. The application proposes that only one-half acre of each lot
be irrigated by the domestic well and that the remainder of each lot will not be irrigated.

7. The protestants are owners of nearby residences and lots of three to sixteen
acres in size. The protestants allege that approval of the applications and diversion of water as
proposed will result in a reduction in ground water levels and depletion of a limited aquifer to
their injury.

8. Because of concerns about water availability, the applicant drilled an eight inch,
300 foot deep test well identified as the Iverson well. The Iverson well is located in the
SENW, Section 19, TO7S, R35E. The applicants retained John Welhan (Welhan), a
professional geologist, to evaluate the effect on other wells of pumping the Iverson well and to
generally determine ground water availability in the Gibson Jack Creek drainage.

9. The Iverson well was tested on January 11, 1996. During the test, between 20
and 38 gallons per minute were diverted for 7.3 hours, resulting in a drawdown of 136 feet in
the Iverson well.

10. A recording device was placed in a well owned by Chad Nelson, located
approximately one-quarter mile away from the Iverson well. The water level in the Nelson well
declined 0.02 feet during pumping of the Iverson well.

11.  Based on the well test, Welhan estimated the aquifer's water holding capacity,
its transmissivity, and the possibility of interference with other wells. He concluded that
pumping from the wells proposed by the applications would not cause local drawdown
interference if the proposed wells are constructed at least 600 feet from other wells. He also
concluded that the ground water is diverted from storage that recharges annually to an aquifer
of limited capacity. He concluded that pumping during the irrigation season decreases the
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ground water level in the aquifer, but precipitation during the non-irrigation months recharges
the aquifer to the approximate level of the previous year.

12. Welhan stated that the storage in the aquifer might not be sufficient to satisfy all
the uses if there are extended droughts or if a large number of water users divert additional
water from the aquifer. Welhan testified that the local aquifer in the mouth of the Gibson Jack
Creek drainage will sustain the withdrawals from existing wells and also the additional ten
wells proposed by these applications during normal to high precipitation years. Welhan stated
that wells east and north of the proposed subdivision could experience problems during low
recharge years.

13.  Welhan's report speculates that there may be a shallow and a deep aquifer, and
that some of the water users presently pumping from the shallow aquifer might be able to
pump from the deep aquifer if they deepened their wells. Welhan was uncertain about the
existence or capacity of the deep aquifer, however,

14.  Sherl Chapman, a geologist retained by the applicant, testified that he is familiar
with water levels in the area. Chapman derived some aquifer values based on tests he had
conducted. He concluded that there is sufficient water for ten domestic wells, each with a
production rate of between 25 and 35 gallons per minute. He concluded that the aquifer will
not produce sufficient water for irrigation of the entire 119 acres within the proposed
subdivision.

15.  Several owners of residential or agricultural properties surrounding the
proposed place of use testified regarding declining ground water levels in existing wells. The
location of most of the wells are depicted on Figure 1 of applicant's exhibit no. 4.

16.  Richard Hollingsworth testified his domestic well water levels have declined 63
feet from the first measurement in July 1978 to a measurement in July 1993. He testified that
he cannot irrigate his one-half acre of lawn during the summer. He also testified that
sometimes there is insufficient water to flush a toilet during the summer.

17.  Everett Diller (Diller) stated that he has lived in the Gibson Jack Creek area
since 1978. He testified the water supply was good until a few years ago. He testified he can
only irrigate a 7200 square foot (0.16 acre) front lawn in the summer with his domestic well.

18.  Diller also owns an irrigation well that irrigates approximately four acres.
Diller hasn't experienced any pumping problems with his irrigation well. The irrigation well
is 265 feet deep, approximately 100 feet deeper than the domestic well.

19.  Michael Oliver (Oliver) testified that a domestic well was drilled on his property
in 1991 to a depth of 180 feet. During 1994, the well was pumping air, and Oliver drilled a
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new well in December 1994 to a depth of 300 feet. Oliver did not testify that he experienced
any water shortages after drilling a new domestic well. Oliver irrigates a 5,000 square foot

(0.11 acre) lawn.

20.  Harvey Pickens (Pickens) owns both a domestic well and an irrigation well
located south of the proposed place of use. Both of the wells are approximately 300 feet deep.

21.  Pickens' domestic well was drilled in 1969. Pickens purchased the property in
1972. During the first few years, Pickens' domestic well produced sufficient water. During
the last six to eight years, however, the domestic well has not produced sufficient water for

domestic use.

22.  Pickens’ irrigation well was drilled in 1992. In the spring of 1996, Pickens
could only pump for four hours. In the fall of 1996, he could only pump for 30 minutes.

23.  Mary Harling (Harling) owns a well that is 115 feet deep. When her domestic
well was drilled in 1978, the water level was within 50 feet of the land surface. Since 1978,
Harling has lowered her pump 20 feet, and in 1996, began experiencing problems again.
During late 1996, Harling could not run a clothes washer and a dish washer simultaneously
because her pump would not produce encugh water.

24.  Michael Nix testified his well was drilled in 1986 to a depth of 260 feet. Larry
Bybee testified he owns a domestic well drilled to a depth of 180 feet. Both testified about
declines in ground water levels and difficulties in diverting sufficient water.

25.  The testimony of the experts retained by the applicant and the testimony of the
protestants' witnesses established that there is water available for appropriation during normal-
to-high precipitation years, at least during the early part of the summer. Testimony established
that during periods of drought or lower than average precipitation, the limited ground water
supply in the Gibson Jack drainage will not supply sufficient water for both the proposed use
and existing uses. Domestic uses, particularly in-house culinary uses, are not amenable to
curtailment during periods when the water supply is not adequate.

26.  During periods of low precipitation, the domestic uses proposed will consume
ground water that should be delivered to earlier-in-time water right holders.

27. The protestants stipulated that the applicant has sufficient financial resources to
develop the project and that the applications are not proposed for purposes of speculation or
delay.
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CONCLUSIONS OF LAW
1. Idaho Code § 42-203A provides, in pertinent part, as follows:

In all applications whether protested or not protested, where the proposed use is
such (a) that it will reduce the quantity of water under existing water rights, or (b}
that the water supply is insufficient for the purpose for which it is sought to be
appropriated, or (¢) where it appears to the satisfaction of the director that such
application is not made in good faith, is made for delay or speculative purposes,
or (d) that the applicant has not sufficient financial resources with which to
complete the work involved therein, or (¢) that it will conflict with the local public
interest, where the local public interest is defined as the affairs of the people in the
area directly affected by the proposed use, or (f) that it is contrary to conservation
of water resources within the state of Idaho; the director of the department of
water resources may reject such application and refuse issuance of a permit
therefor. . ..

2. The applicant bears the burden of proof regarding the criteria set forth in Idaho
Code § 42-203A.

3. Domestic water users are intolerant of deficiencies in water supply. Most
domestic water users expect to be able to irrigate some greenery associated with their homes.
Domestic water users have an absolute expectation that there is sufficient water for in-house
culinary use; water to drink, to shower with, to wash clothing, or to flush a toilet.

4. These absolute expectations are held by individuals who may buy lots from the
applicant, by the protestants, and by other water users. Present water users are already
experiencing in-house culinary water delivery problems and difficulty irrigating greenery
associated with their homes.

5. Future lot owners should not be misled into believing that an approval of a
water right permit will satisfy their absolute expectation of delivery of domestic water on
demand. At times, there will not be sufficient water to satisfy their expectations and the
expectations of domestic and irrigation users with earlier uses and earlier priority water rights.
Total fulfillment of the expectations of the applicant's successors would injure earlier in time
water uses.

6. There is insufficient water for the uses proposed by the applications.

7. The applicant has sufficient financial resources to develop the proposed project.
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8. The applicant is not seeking a permit for speculation or delay.

9. The use proposed by the applications is not in the public interest because the
quantity of water under existing water rights would be reduced, and the water supply is not
sufficient for the purpose for which it is sought to be appropriated.

10.  The use proposed by the applications is consistent with principles of
conservation of the water of the State of Idaho.

ORDER

IT IS HEREBY ORDERED that application for permit nos. 29-08175, 29-08176, 29-
08177, 29-08178, 29-08179, 29-08180, 29-08181, 29-08182, 29-8183, and 29-08184 are
REJECTED and issuance of permits for the applications is REFUSED.

bl

>
KAXL J.\WREHER

Director

Dated this 11tmday of July, 1997.
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CERTIFICATE OF SERVICE

I do hereby certify that on this 11thday of July, 1997, I mailed a true and correct
copy, postage prepaid, of the foregoing FINAL ORDER to the following:

F. Randall Cline

F. Randall Cline, Chartered

P.O. Box 397
427 Main, Suite L
Pocatello, ID 83204

Harold Jones

Department of Water Resources

Eastern Region
900 N. Skyline
Idaho Falls, ID 83402
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Richard Hollingsworth
9502 Gibson Jack
Pocatello, ID 83204

Clark Kelly
9685 Heather Rd.
Pocatello, ID 83204

Everett Diller
2917 N. Stephanie Rd.
Pocatello, ID 83204




BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE

STATE OF IDAHO

IN THE MATTER OF APPLICATION FOR
PERMIT NOS. 29-~-08175, 29-08176,
29-08177, 29-08178, 29-08179,
29-08180, 29~08181, 29-08182,
29-08183, 29-08184 IN THE NAME OF
GIBSON JACK JOINT VENTURE, aka
WILDHORSE RIDGE SBUBDIVISION.

ORDER DENYING PETITIONS
FOR RECONSIDERATION

N Nl gt Ut Yt Yt gt Nt

A recommended order for the above-listed applications for
permit was issued on February 4, 1997, and was mailed to the
parties on February 5, 1997. On February 24, 1997, the Department
of Water Resources (IDWR) received a letter from Everett & Fran
Diller, who were protestants in the contested water right matter,
objecting to portions of the recommended order. On February 25,
1997, the department received a letter from Richard M.
Hollingsworth, another protestant, objecting to the recommended
order. The letter from Hollingsworth stated that the letter was a
petition for reconsideration. Diller’s letter did not state that

he was seeking reconsidération.

Rule 720.02.a. of IDWR’s Rules of Procedure states that a
party may file a petition for reconsideration with the hearing
officer within 14 days of the service date of the recommended
order. Rule 720.02.a. also states that if the hearing officer does
not dispose of a petition for reconsideration within 21 days, it is
denied. Rule 720.02.b. states that exceptions to a recommended
order may be filed with the director within 21 days after the
recommended order is issued, or a petition for reconsideration is

denied.

The letters from the protestants were received by IDWR later
that 14 days after service of the recommended order. The petitions
for reconsideration should be denied.

ORDER

IT IS HEREBY ORDERED that, to the extent:the letters from the
protestants were intended to be petitions for reconsideration, the

petitions are DENIED.
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IT IS FURTHER ORDERED that the documents submitted by the
protestants will be considered as exceptions filed within 21 days
after the issuance of the recommended order. .

IT IS FURTHER ORDERED that the parties have 21 days from the
date of this order to file further exceptions with the department.

Dated this Zoﬁ- day of March, 1997.

b adone

GARY SPACKMAN
Hearing Officer

CERTIFICATE OF SERVICE

; : VA
I do hereby certify that on this 267"day of March, 1997, I
mailed a true and correct copy, postage prepaid, of the foregoing
ORDER DENYING PETITIONS FOR RECONSIDERATION to the following:

F. Randall Cline _ Harold Jones

F. Randall Cline, Chartered Department of Water Resources
P.0O. Box 397 Eastern Region

427 Main, Suite L 900 N. Skyline

Pocatello, ID 83204 Idaho Falls, ID 83402
Richard Hollingsworth Clark Kelly

9502 Gibson Jack 9685 Heather Rd.

Pocatello, ID 83204 Pocatello, ID 83204

Everett Diller
2917 N. Stephanie Rd.
Pocatello, ID 83204

e L

SUE TAYLOR
Senior Secretary
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BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF APPLICATION FOR
PERMIT NOS. 29-08175, 29-08176, 29-08177,
29-08178, 29-08179, 29-08180, 29-08181,
29-08182, 29-08183, 29-08184 IN THE
NAME OF GIBSON JACK JOINT VENTURE,
aka WILDHORSE RIDGE SUBDIVISION.

RECOMMENDED ORDER

T S S R e e

On July 12, 1996, Gibson Jack Joint Venture (applicant) filed 10 applications for permit to
appropriate water for domestic purposes with the Department of Water Resources (department).
Guy Anderst, Chris Pien and Tom Iverson are partners in Gibson Jack Joint Venture. The
applications were protested by Richard Hollingsworth. Everett Diller and Clark Kelly also filed
untimely protests. The department granted intervenor status to Everett Diller and Clark Kelly.
Richard Hollingsworth, Everett Diller and Clark Kelly will hereafter be referred to as
“protestants.”

A hearing was conducted on October 22, 1996 in Pocatello, Idaho. The hearing was
continued and completed on October 30, 1996.

Based on the testimony and evidence presented at the hearing, the hearing officer
recommends the following findings of fact, conclusions of law and order.

FINDINGS OF FACT

1. Application for permit nos. 29-08175, 29-08176, 29-08177, 29-08178, 29-08179,
29-08180, 29-08181, 29-08182, 29-08183, and 29-08184 propose diversion of ground water to
serve the domestic needs of up to four residential homes per domestic well.

2. The applications propose to cumulatively supply water to a 119 acre 38 lot
subdivision in the Gibson Jack Creek drainage, tributary to the Portneuf River, located southeast
of the City of Pocatello. The proposed points of diversion and places of use are all located in
Section 19, T7S, R3SE, B.M. The exact location of the proposed points of diversion and places
of use within Section 19 are described as follows:

RECOMMENDED ORDER, Page 1 MICH
Or It M
ED




Water Right No. Point of Diversion Place of Use

29-08175 NENW NENW
29-08176 SENW SENW
29-08177 SWNW SWNW
29-08178 SWNW SWNW
29-08179 SWNW SWNW
29-08180 NENW NENW
29-08181 NENW NENW
29-08182 NWNW NWNW
29-08183 NWNW NWNW
29-08184 NWNW NWNW
3. The 119 acre parcel was previously considered for a subdivision n the mid- 1980' s.

The Bannock County Commission rejected the proposal, and the rejection was confirmed by the
district court of the State of Idaho.

4, The applicant proposed a new subdivision to both the City of Pocatello and
Bannock County. The proposal was approved by both the city and the county commission. The
approvals are currently being appealed.

5. The applicant originally proposed one well and one septic tank for each residence.
After initially analyzing the availability of water in the area, however, the applicant decided that
one well for every three or four residences would reduce the chance of local well interference and
would also force better maintenance by the owners.

6. Each of the residential lots within the subdivision will be two to three acres in size.
The applications propose one-half acre of irrigation per residential lot. The remainder of each lot
will remain in natural vegetation,

7. The protestants are owners of nearby residences and lots from three to sixteen
acres in size. The protestants allege that approval of the applications and diversion of water as
proposed will result in a reduction in ground water levels and depletion of a limited aquifer to
their injury.

8. Because of concerns of water availability, the applicant drilled a test well referred
to as the Iverson well. The Iverson well is located in the SENW, Section 19, TO7S, R35E. The
applicants hired John Welhan (Welhan), a professional geologist, to evaluate the effect pumping
from the well would have on other wells and to generally determine ground water availability in -
the Gibson Jack Creek drainage.
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9. The Iverson well was tested on January 11, 1996. It pumped between 20 and 38
gallons per minute. A recording device was placed in a well owned by Chad Nelson. The Nelson
well is located approximately one-quarter mile away from the Iverson well.

10. Based on the well test, Welhan estimated the aquifer's water holding capacity, its
transmissivity, and the possibility of interference with other wells. He concluded that there would
be very little local interference caused by the proposed wells. He also concluded that most of the
ground water is diverted from storage that recharges annually to an aquifer of limited capacity.
He concluded that pumping during the irrigation season decreases the ground water level in the
aquifer, but precipitation during the non-irrigation months recharges the aquifer and refills the
aquifer to the approximate level of the previous year.

11.  Welhan stated that the storage in the aquifer might not be sufficient to satisfy all
the uses if there are extended droughts or if a large number of water users divert additional water
from the aquifer. Welhan testified that the local aquifer in the mouth of the Gibson Jack Creek
drainage will sustain the withdrawals from existing wells and also the additional ten wells
proposed by these applications during normal to high precipitation years. Welhan stated that
wells east and north of the proposed subdivision could expertence problems during low recharge
years.

12, Welhan's report speculates that there may be a shallow and a deep aquifer, and that
some of the water users presently pumping from the shallow aquifer might be able to pump from
the deeper aquifer if they deepened their wells. Welhan was uncertain about the existence or
capacity of the deeper aquifer, however.

13.  Sherl Chapman, a geologist representing the applicant, testified that he is familiar
with water levels in the area, and that he had also derived some aquifer values based on tests he
had conducted. He concluded that there was sufficient water for domestic wells with a
production rate of between 25 and 35 gallons per minute. He concluded that the aquifer would
not produce sufficient water for irrigation of all the lands within the proposed subdivision.

14.  Several owners of residential or agricultural properties surrounding the proposed
place of use testified regarding declining ground water levels in existing wells. The location of
most of the wells are depicted on Figure 1 of applicant's exhibit no. 4.

15.  Richard Hollingsworth testified his domestic well water levels have declined 63
feet from the first measurement in July 1978 to a measurement in July 1993. He testified that he
cannot irrigate his one-half acre of lawn during the summer. He also testified that sometimes
there is insufficient water to flush a toilet during the summer.
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16. Everett Diller (Diller) stated that he had lived in the Gibson Jack Creek area since
1978. He testified the water supply was good until a few years ago. He testified he can only
irrigate a 7200 square feet front lawn in the summer with his domestic well.

17.  Diller also owns an irrigation well that irrigates approximately four acres, Diller
hasn't experienced any pumping problems with his irrigation well. The irrigation well is 265 feet
deep, approximately 100 feet deeper than the domestic well.

18. Michael Cliver (Oliver) testified that a domestic well was drilled on his property in
1991 to a depth of 180 feet. During 1994, the well was pumping air, and Oliver redrilled his well
in December 1994 to a depth of 300 feet. Oliver did not testify that he experienced any water
shortages after redrilling his domestic well. Oliver irrigates a 5,000 square foot lawn.

19.  Harvey Pickens (Pickens) owns both a domestic well and an irrigation well located
south of the proposed place of use. Both the wells are approximately 300 feet deep.

20.  Pickens' domestic well was drilled in 1969. Pickens purchased the property in
1972, During the first few years, Pickens' domestic well produced sufficient water. During the
last six to eight years, however, the domestic well has not produced sufficient water for domestic
use.

21. Pickens' irrigation well was drilled in 1992. In the spring of 1996, Pickens could
only pump for four hours. In the fall of 1996, he could only pump for 30 minutes.

22.  Mary Harling (Harling) owns a well that is 115 feet deep. When her domestic well
was drilled in 1978, the water level was within 50 feet of the land surface. Since 1978, Harling
has lowered her pump 20 feet, and in 1996, began experiencing problems again. During late
1996, Harling could not run a clothes washer and a dish washer at the same time because her
pump would not produce enough water.

23, Michael Nix testified his well was drilled in 1986 to a depth of 260 feet. Larry
Bybee testified he owns a domestic well drilled to a depth of 180 feet. Both testified about
declines in ground water levels and difficulty in diverting sufficient water.

24.  The testimony of both the experts retained by the applicant and the protestants'
witnesses established that there is water available for appropriation during normal-to-high
precipitation years, at least during the early part of the summer. Testimony established that
during periods of drought or lower than average precipitation, the limited ground water supply in
the Gibson Jack drainage may not supply sufficient water for both the proposed use and existing
uses.
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23.

During periods of low precipitation, the domestic uses proposed will remove water

from the system that should be delivered to earlier-in-time water right holders.

26.

Diversion of water by a new domestic water user for in-house culinary use will not

significantly reduce water supplies available to holders of earlier in time water rights, because the

use is essentially non-consumptive.

27. The protestants stipulated that the applicant has sufficient financial resources to
develop the project and that the applications are not proposed for purposes of speculation or
delay,

CONCLUSIONS OF LAW
1. Idaho Code § 42-203A provides, in pertinent part, as follows:

In all applications whether protested or not protested, where the proposed use is
such (a) that it will reduce the quantity of water under existing water rights, or (b)
that the water supply is insufficient for the purpose for which it is sought to be
appropriated, or {c) where it appears to the satisfaction of the director that such
application is not made in good faith, is made for delay or speculative purposes, or
(d) that the applicant has not sufficient financial resources with which to complete
the work involved therein, or (e) that it will conflict with the local public interest,
where the local public interest is defined as the affairs of the people in the area
directly affected by the proposed use, or (f) that it is contrary to conservation of
water resources within the state of Idaho; the director of the department of water
resources may reject such application and refuse issuance of a permit therefor . . . .

2. The applicant bears the burden of proof regarding the criteria set forth in Idaho
Code § 42-203A.

3. Domestic water users are intolerant of deficiencies in water supply. Most
domestic water users expect to be able to irrigate some greenery associated with their homes.
Domestic water users have an almost absolute expectation that there is sufficient water for in-
house culinary use; water to drink, to shower with, to wash clothing, or to flush a toilet.

4, These absolute expectations are held by individuals who may buy lots from the
applicant, by the protestants, and by other water users. Present water users are already
experiencing in-house culinary water delivery problems and difficulty in irrigating greenery
associated with their homes.

RECOMMENDED ORDER, Page 5
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5. Future lot owners should not be mislead into believing that an approval of a water
right permit will satisfy their absolute expectation of delivery of domestic water on demand. At
times, there will not be sufficient water to satisfy their expectations and the expectations of
domestic and irrigation users with earlier uses and earlier priority water rights. Total fulfillment
of the expectations of the applicant's successors would injure earlier in time water uses.

6. There is sufficient water for strict, limited, in-house culinary use and water
consumption for stock associated with future homes that will be built in the proposed
development.

7. According to the testimony, there is insufficient water for irrigation of any land in
the proposed place of use.

8. The applicant has sufficient financial resources to develop the proposed project.
9. The applicants are not seeking a permit for speculation or delay.

10.  The use proposed by the applications is in the public interest, except where injury
or insufficiency of the water supply relates to the public interest.

11. The use proposed by the applications is consistent with principles of conservation
of the water of the State of Idaho.

ORDER

IT IS HEREBY ORDERED that application for permit nos. 29-08175, 29-08176, 29-
08177, 29-08178, 29-08179, 29-08180, 29-08181, 29-08182, 29-8183, and 29-08184 are
PARTIALLY APPROVED to allow diversion for domestic purposes for in-house culinary use
and direct water consumption by stock associated with a domestic dwelling only.

IT IS FURTHER ORDERED that the permits are conditioned as follows:

1. Proof of construction of works and application of water to beneficial use shall be
submitted on or before the date in the Final Order.

2. Subject to all prior water rights.

3. Project construction shall commence within one year from the date of permit
issuance and shall proceed diligently to completion unless it can be shown to the satisfaction of
the Director of the Department of Water Resources that delays were due to circumstances over
which permit holder had no control.

RECOMMENDED ORDER, Page 6
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4, Right holder shall comply with the drilling permit requirements of Section 42-235,
Idaho Code.

5. A well drilled pursuant to this permit must be located at least 500 feet from any
existing well. Well spacing closer than 500 feet must be approved by the Department of Water
Resources,

IT IS FURTHER ORDERED that points of diversion and places of use within
Wildhorse Ridge Subdivision are further defined as:

1. Well #1 is located between Lots 1 & 2, and serves Lots 1, 2, 19, and 20 under
Permit No. 29-08175. .

2. Well #2 is located between Lots 3 & 17, and serves Lots 3, 4, 17, and 18 under
Permit No. 29-08176.

3. Well #3 is located at the common corner of Lots 5, 6, 13, and 14, and serves Lots
5, 6, 13, and 14 under Permit No. 29-08177.

4. Well #4 is located within Lot 9, and serves Lots 7, 8, and 9 under Permit No. 29-
08178.

5. Well #5 is located between Lots 11 & 12, and serves Lots 10, 11, 12, and 15
under Permit No. 29-08179.

6. Well #6 1s located between Lots 16 & 24, and serves Lots 16, 24, and 25 under
Permit No. 29-08180.

7. Well #7 is located between Lots 23 & 37 and serves Lots 21, 22, 23, and 37 under
Permit No. 29-08181.

8. Well #8 is located between Lots 33 & 34, and serves Lots 33, 34, 35, and 36
under Permit No. 29-08182.

9. Well #9 is located between Lots 30 & 31, and serves Lots 29, 30, 31, and 32
under Permit No. 29-08183.

10. Well #10 is located between Lots 26 & 27, and serves Lots 26, 27, and 28 under
Permit No. 29-08184.

MICROFLME
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Dated this‘f__ day of February, 1997,

Osey koo

GARY SPACKMAN
Hearing Officer

CERTIFICATE OF SERVICE

I do hereby certify that on this 522 day of February, 1997, I mailed a true and correct
copy, postage prepaid, of the foregoing RECOMMENDED ORDER to the following: |

F. Randall Cline

Harold Jones

F. Randall Cline, Chartered Department of Water Resources

P.O. Box 397
427 Main, Suite L
Pocatello, ID 83204

Richard Hollingsworth
9502 Gibson Jack
Pocatello, ID 83204

Everett Diller

2917 N. Stephanie Rd.
Pocatello, ID 83204

RECOMMENDED ORDER, Page 8

Eastern Region
900 N. Skyline
Idaho Falls, ID 83402

Clark Kelly
9685 Heather Rd.
Pocatello, TD 83204

IE L. YARBROU
ior Secretary
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BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF PETITION TO INTERVENE )
IN PROTESTED APPLICATIONS FOR PERMIT NOS.)

29-08175, 29-08176, 29-08177, 29-08178 ) ORDER GRANTING
29-08179, 29-08180 29-08181, 29-08182, ) PETITION
29-08183 & 29-08184 IN THE NAMES OF BOB ) TO INTERVENE
TRIPP & ROBERT THOMPSON DBA GIBSON JACK )

)

On August 17, 1996, Clark Kelly (petitioner) submitted to the
Department of Water Resources (department) a petition for an order
to intervene in the Matter of Applications for Permit Authorized in
Rule of Procedure IDAPA 37.01.01350 (Rule 350).

Petitioner has shown sufficient direct and substantial
interest in the above captioned matter without unduly broadening
the issues for the department to grant the petitioner intervention

into the matter.
ORDER

IT IS THEREFORE HEREBY ORDERED that the petition of cClark
Kelly requesting intervention in any conference and/or hearing
scheduled by the department in connection with the above captioned
matter is GRANTED.

Dated this /771%; day of é:E*éMéﬁfff , 1996.

Ot Sontloe

GARY SHACKMAN
HEARING OFFICER
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BEFORE THE DEPARTMENT OF WATER RESOQURCES

OF THE STATE OF IDAHO

IN THE MATTER OF PETITION TO INTERVENE )

IN PROTESTED APPLICATIONS FOR PERMIT NOS.)

29-08175, 29-08176, 29-08177, 29-08178 ) ORDER GRANTING
29-08179, 29-08180 29-08181, 29-08182, ) PETITION
29-08183 & 29-08184 IN THE NAMES OF BOB ) TO INTERVENE
TRIPP & ROBERT THOMPSON DBA GIBSON JACK )

)

On August 12, 1996, Everett D Diller (petitioner) submitted to
the Department of Water Resources (department) a petltlon for an
order to intervene in the Matter of Applications for Permit
Authorized in Rule of Procedure IDAPA 37.01.01350 (Rule 350).

Petitioner has shown sufficient direct and substantial
interest in the above captioned matter without unduly broadenlng
the issues for the department to grant the petitioner intervention
into the matter.

ORDER

IT IS THEREFORE HEREBY ORDERED that the petition of Everett D
Diller requesting intervention in any conference and/or hearlng
scheduled by the department in connection with the above captioned

matter is GRANTED.

‘Dated this J7ﬁ— day of @?ébd/- , 1996.

GARY SPAC
HEARING OFFICER
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Certificate of Mailing

I hereby certify that I mailed a true and correct copy,
postage prepaid, of Order Granting Petition to Intervene to the
following Person(s):

Everett D. Diller Clark Kelly

2917 N. Stephanie 9685 Heather Rd.

Pocatello, ID 83204 Pocatello, ID 83204

Richard M. Hollingsworth F. Randall Kline, Chartered
PO Box 4 PO Box 397

9502 Gibson Jack 427 N. Main Suite L
Pocatello, ID 83204-0004 Pocatello, ID 83204

Chris Pine IDWR - Eastern Region

PO Box R H. W. Jones

Pocatello, ID 83206

Dated this ggféii day of October, 1996.

Robeyta Loveall )
Water Distribution Section
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BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF APPLICATIONS FOR PERMIT )
NOS. 29-08175, 29-08176, 29-08177, ) NOTICE OF
29-08178, 29-08179, 29-08180, 29-08181, )
29-08182, 29-08183, 29-08184 IN THE ) HEARING
NAME OF GIBSON JACK JOINT VENTURE aka )

)

)

WILD HORSE RIDGE SUBDIVISION

On July 12, 1996, Gibson Jack Joint Venture filed with the
Department of Water Resources applications for permit nos. 29-
08175, 29-08176, 29-08177, 29-08178, 29-08179, 29-08180, 29-08181,
29-08182, 29-08183 and 29-08184. On August 14, 1996, Richard M.
Hollingsworth protested the applications. On August 29, 1996,
Clark Kelly filed a petition to intervene. On September 12, 1996,
Everett D. Diller also filed a petition to intervene. The
Department will rule on the petition to intervene by separate
order.

THE DEPARTMENT HAS SCHEDULED THE MATTER FOR HEARING ON OCTOBER
22, 1996, AT 9:30 A.M, TO 5:00 P.M. IN THE UPPER CONFERENCE ROOM AT
THE POCATELLO AIRPORT, POCATELLO, IDAHCO. The hearing will be held
in accordance with the provisions of the adopted Rules of Procedure
of the Department of Water Resources.

If you plan to offer exhibits for the record, note that IDAPA
Rule of Procedure 37.01.01606 requires that you provide a copy of
the exhibits to each party and to the presiding officer. The
hearing officer will be Gary Spackman.

The hearing will be conducted in a facility which meets the
accessibility requirements of the Americans with Disabilities Act.
If you require special accommodations in order to attend,
participate in or understand the hearing, please advise the
Department within ten (10) days prior to the hearing.

Dated this 3Jw(_, day of October, 1996.

Gary Spackman
Hearing Officer
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Cortificate of Mailing

I hereby certify that I mailed a true and correct copy,
postage prepaid, of Notice of Hearing to the feollowing person(s):

Everett D. Diller
2917 N. Stephanie
Pocatello, ID 83204

Richard M. Hollingsworth
PO Box 4

9502 Gibson Jack
Pocatello, ID 83204-0004

Chris Pine
PO Box R
Pocatello, ID 83206

Dated this Sl

Ro

Clark Kelly
9685 Heather RAd.
Pocatello, ID 83204

F. Randall Kline, Chartered
PO Box 397

427 N. Main Suite L
Pocatello, ID 83204

IDWR - Eastern Region
H. W. Jones

day of October, 1996.

rta Loveall

Water Distribution Section
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Well #10

FORM 202 dent. No. o/ 7~ K/
2096 STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES RECEIVED

APPLICATION FOR PERMIT  Jut 1219

To appropriate the public waters of the State of Idaho

Departmant of Water Resources
Eastern Ragion

1. Name of Applicant Gibson Jack Joint Venture Phone 208-237-8180
Mailing address __ P.0.Box R Pocatello  Idaho 83206
2. Source of water supply groundwater which is a tributary of n/a
3. Location of point of diversion is Township 1S Range 35E Sec. _19 .in the_ NW 1/4,

NW 14, 1/4, Govt. Lot , B.M., Bannock County,
additional points of diversion if any: ]

4. Water will I§- 'us?_tor the following pu 5! 1~ (241
-0 g
Amount __ 8~ s __for eahgb—c purposes from _87£4/—  to—873— (both dates inclusive)

(cfs or acre-feet per annum)
Amount for purposes from to (both dates inclusive)
(cfs or acre-feet per annum)
Amount for purposes from to {hoth dates inciusive)
{cfs or acre-feet per annum)
Amount for purposes from to (both dates inclusive)
{cfs or acre-feet per annum)
Amount __ for : purposes from to (both dates inclusive)
{(cfs or acre-feet per annum)
Armount for purposes from to {both dates inclusive)
{cfs or acre-feet per annum) O.o <
5. Total quantity to be appropriated is (a) _-8=82-cfs and/or (b)
cubic feet per second acre feet per annum
6. Proposed diverting works:
a. Describe type and size of devices used to divert water from the source each domestic . well to serve up to
4_houedholds. 3 horsepower parp with water storage, and booster pnp o serve each housahold.
b. Height of storage dam feet; active reservoir capacity acre-feet; total
reservoir capacity acre-feet
c. Proposed well diameteris __eight  inches: proposed depth of well is 300 feet
d. Is ground water with a temperature of greater than 85°F being sought? _no
e. if well is already drilled, when? ; Drilling firm
Well was drilled for (weli owner) ; Drilling Permit No.

7. Time required for completion of works and application of water to proposed beneficial useis ___ 5 years (minimum 1 year)
8. Description of proposed uses (if irrigation only, go to item 9):
a. Hydropower; show tota! feet of head and proposed capacity in KW.
b. Stockwatering; list number and kind of livestock.
¢. Municipal; show name of municipality.
d. Domestic; show number of households. 4 household per well. Trigation will be limited to % acre

6. Other; describe fully. Restrictive Covenant will limit eachhoe to % agre Q§ irrigation

per home, and each home will have water meter.

MICROFILMED
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9. Description of place of use;
a. f water is for irrigation, indicate acreage in each subdivision in the tabulation below.

b. If water is used for other purposes, place a symbol of the use (example: D for Domestic) in the corresponding place of
use below. See instructions for standard symbols.

TWP | RGE| SEC NE NW SW SE TOTALY]
by 1 SW_ 1 | A 1 Sy MY, MW S|
D

75 | 35E] 19

 Total number of acres to be irmgated

10. Describe any other water rights used for the same purposes as described above.

11. a. Who owns the property at the point of diversion? _Gibson Jack Joint Venture
b. Who owns the land to be irrigated or place of use? _Gibson Jack Joint Venture
c. If the property is owned by a person other than the applicant, describe the arrangement enabling the applicant to make
this filing:
12. Remarks:

13. MAP OF PROPOSED PROJECT REQUIRED - Attach an 8%4"x11" map clearly identifying the proposed point of diversion,
place of use, section #, township & range. (A photocopy of a USGS 7.5 minute topographic quadrangle map is preferred.)

BE IT KNOWN that the undersigned hereby makes this applicaﬁb for permit to appropriate the public waters
of the State of Idaho as herein set forth.

hary check by

Received by _ H1 /5~ Date Zjaﬁ(; Time Prelimi
Fee$ S & Receipted by _§ :

’ #
Publication prepared by 20 Date g/ 5 - Published in
Publication approved Date

Date _/~[A"1 &

"
Ty 17 4
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RECEIVED

998
Everett D. & Fran Diller MAR 12 1

2917 North Stephanie Road Wator Resources
Pocatello, Idaho 83204 Department of Wale

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

IN THE MATTER OF APPLICATION FOR

PERMIT NOS. 29-08175, 29-08176, 29-08177,
29~-08178, 29-08179, 29-08180, 29-08181,
29-08182, 25-08183, 29-08184 IN THE NAME
OF GIBSON JACK JOINT VENTURE a/k/a
WILDHORSE RIDGE SUBDIVISION

Case No.
CVOoC 97-02001

NOTICE OF
APPEARANCE AND
REQUEST FOR NOTICE

CHRIS PEIN d/b/a GIBSON JACK JOINT
VENTURE a/k/a WILDHORSE RIDGE SUBDIVISION

Applicant-Appellant,

VS.

IDAHO DEPARTMENT OF WATER RESOURCES,

i e i o e S P U

Respondent.

Comes now Everett D. & Fran Diller appears in the above
entitled matter. Everett D. & Fran Diller further requests to

receive notice of all filings in this matter pursuant to Idaho

Code and I. R. C. P..

DATED this ZO day of W:‘i—ﬂ&/ﬁ , 1998.
=’ .
%’Wﬂ P

Everett D. Diller

iy -7 <i44%é&%)

an
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CERTIFICATE OF SERVICE

- I HEREBY CERTIFY that on the day of March, 1998, I
served a true and correct copy of the foregoing document to the
following parties, postage prepaid thereon, in the manner
indicated below:

Document Served: NOTICE OF APPEARANCE AND REQUEST FOR NOTICE _

Case No. 97-02001

Harold Jones

Department of Water Resources

- Eastern Region :

900 North Skvline

Idaho Falls, Idaho 83402 ;

Karl J. Dreher, Director

Department cof Water Resources .
Post Office Box 83720 /34, NS ol
Boise, Idaho 83720-0098 -

Phillip J. Rassier

Deputy Attorney General

Idahc Dept. of Water Resources
Post Office Box 83720

Boise, Idaho 83720-0098

F. Randall Kline
Post Office Box 397
Pocatello, Idaho 83204

Everett Diller!

NHCFKJF&AAED
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RECEIVED
MAR 1 2 1938

Richard M. Hollingsworth Dapartment of Water Resources
Post Office Box #4 .

9502 Gibson Jack

Pocatello, Idaho 83204-0004

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

IN THE MATTER OF APPLICATION FOR

PERMIT NOS. 29-08175, 29-08176, 29-08177,
29-08178, 29-08179, 29-08180, 29-08181,
29-08182, 29-08183, 29-08184 IN THE NAME
OF GIBSON JACK JOINT VENTURE a/k/a
WILDHORSE RIDGE SUBDIVISION

Case No.
CVOo¢C 97-02Q01

NOTICE OF
APPEARANCE AND
REQUEST FOR NOTICE

CHRIS PEIN d/b/a GIBSON JACK JOINT
VENTURE a/k/a WILDHORSE RIDGE SUBDIVISION

Applicant-Appellant,
vs.
IDAHO DEPARTMENT OF WATER RESOURCES,

Respondent.

Nt et st S Vet Wt Tt Vt” par Nt Nt Ve et® Muint® Vot Yyt St Vant®  at?

Comes now Richard M. Hollingsworth appears in the above
entitled matter. Richard M. Hollingsworth further requests to
receive notice of all filings in this matter pursuant to Idaho

Code and I. R. C. P..

DATED this /2 day of et , 1998.




CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 2 day of March, 1998, I
served a true and correct copy of the foregoing document to the
following parties, postage prepaid thereon, in the manner
indicated below:

Document Served: NOTICE OF APPEARANCE AND REQUEST FOR NOTICE

Case No. 97-02001

Harold Jones

Department of Water Resources
Eastern Region

900 North Skyline

Idaho Falls, Idaho 83402

Karl J. Dreher, Director
Department of Water Resources
Post Office Box 83720

Boise, Idaho 83720-0098

Phillip J. Rassier

Deputy Attorney General

- Idaho Dept. of Water Resources
Post Office Box 83720

Boise, Idaho 83720-0098

F. Randall Kline
Post Office Box 397
Pocatello, Idaho 83204

MAY 0 7 1993
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The Law Offices of

S Bondoll 5o, Chonrtored

A Professional Corporation

P.O. Box 397

427 N. Main, Suite L
Pocatellp, Idaho 83204
Telephone (208) 232-3007
Fax (208) 234-4654

RECEIVED
JAN 121398

Depariment of Water Resources

January 8, 1998

Clerk of the Court
BANNOCK COUNTY COURTHOUSE
P. O. Box 4847

Pocatello, Idaho 83205

Re: cChris Pein d/b/a Gibson Jack Joint Venture v. Idaho
Department of Water Resources; Case No. CVOC-97-02001

Dear Clerk:

Enclosed for filing please find the Statement of Issues on
Appeal regarding the above-referenced matter.

Thank you for your assistance in this matter. If you have any
questions, please do not hesitatet to contact me.

Sincer

. Randal line
FRK:1liw
Encl
c: Chris Pein
Harold Jones
Richard Heollingsworth
Clark Kelly

Everett Diller
Karl J. Dreher, Director

MICROEI e,
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MDD
F. Randall Kline, Esquire é:l;r“’
F. RANDAILJL, KLINE, CHARTERED - U RE ElVED

427 N. Main St., Suite L

P.0O. Box 397

Pocatello, Idaho 83204-0397 JAN 1 2 1998
Telephone: (208) 232-9007 ouiment o Halsr Rasources

Attorney for Petitioner

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

CHRIS PEIN d/b/a GIBSON JACK
JOINT VENTURE a/k/a WILDHORSE
RIDGE SUBDIVISION,

Case No. CVOC-97-02001
Judge: Smith
Plaintif£, STATEMENT OF ISSUES ON APPEAT,

vs. Rule IRCP 84(f)(5)

IDAHO DEPARTMENT OF WATER
RESOURCES,

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)

COMES NOW Chris Pein d/b/a Gibson Jack Joint Venture a/k/a
Wildhorse Ridge Subdivision, by and through his attorney of record,
F. Randall Kline, and submits the Statement of Issues on Appeal
pursuant to statute.

1. The Order Denying the Petition for Reconsider was done
arbitrarily, capriciously, and with an abuse of discretion. It is
reqguested that additional information be allowed to be presented.
The hearing officer has apparently misconstrued the clarification
of issues. It is, therefore, submitted that the Order Denying the
Petition for Reconsideration dated November 25, 1997 violated the
applicant’s rights.

2. There is no Jjustifiable or legitimate basis for the
conclusion that there is insufficient water to permit up to 1/2

acre of yard watering.

STATEMENT OF ISSUES MiCRo= Page 1
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3. In the Amended Final Order dated October 29, 1997,
finding of fact #13 is not supported in the record, but is an
arbitrary and capricious assumption made by the director.

4. Finding #15 1is not supported by the evidence, is
arbitrary and capricious, and made upon unlawful procedure.

5. Although several land owhers testified that they had
problems with the wells, none of them provided any objective
information with regard to problems with the wells, why they were
having difficulties with their wells, or why their wells had drawn
down. The director acted arbitrary and capriciously in not
requiring objective evidence to be submitted, demonstrating why and
how, and showing some degree of measurement of decrease of other
land owner’s wells. Several land owners and even some o0f the
protestants testified that their wells were working fine. There
should have been a requirement of the protestants, to some degree
of objective measurement, to determine why some of their wells were
not currently functioning, whether they be silted in, problems with
hard water, or obtaining objective measurements as to well draw
downs and well pumping rates of the alleged problem wells.

6. It is submitted that the only objective statements made
as to availability of water indicated that there would be
sufficient water to comply with the applicant’s request which is
in-house use, plus up to 1/2 acre per lot.

7. It is further submitted that the review was made upon
unlawful procedure based upon information and belief, and
representations made by one of the protestants that were
inappropriate ex parte communications with the Department, which

may have had an impact on the cﬂqg%&§ion reached by the director.

ey

{"'LME.;
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8. At finding #27 and #28, it indicates a:

"diversion of water by new domestic water user for in-
house culinary use and water for domestic animals would

not significantly reduce water supplies available to

holders of earlier-in-time water rights".

With that statement, the applicants agree. However, there have
been no objective showing how water or lawn irrigating of up to 1/2
acre would interfere with earlier-~in-time water rights, or the
degree or volume of water would impact degree of removal, or the
volume of water removed from the aquifer would cause any impact on
earlier-in-time users.

9., Conclusion #5 states that:

"at times, there will not be sufficient water to

satisfy their expectations and the expectations of

domestic and irrigation users with earlier uses and

earlier priority water rights".
Nothing in the record indicates that the wells proposed by the
applicant would have an adverse affect on other users. Nothing in
the record indicates that there will be insufficient water for the
proposed use of in-house and up to 1/2 acre. As such, the
conclusion reached is arbitrary, capricious, and an abuse of
discretion as it is based upon pure speculation and conjecture and
not upon any objective facts set forth in the record.

10. Conclusion #7 which states that there is insufficient
water for irrigation of any land in the proposed place of use, is
not supported by the record, is based upon speculation, is
arbitrary, capricious, and an abuse of discretion.

11. The approval with the condition that the subdivision’s
covenants and restrictions limit water use to in-house culinary use
and water for domestic animals only, that all outside spigots on
the homes on the subdivision be contained with breakable enclosures

rlyf;“‘canﬁf g
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and are only to be used in emergency, and that the deeds require a
restriction that the water is to be used only for in-house and
domestic water animal purposes and the restriction for any outside
watering be cause for the director of the department to prevent
delivery of water from the well until the illegal use is curtailed
and the civil penalties are paid, and those conclusions and the
order 1is a violation of the constitutional and statutory
provisions, is in excess of the statutory authority of the agency,
is made upon unlawful procedure, and/or is arbitrary, capricious,
and abuse of discretion.

12. The speculation that there may possibly be an adverse
impact on established users (1) is not supported by the record, (2)
is based upon speculation, and (3) contrary to the testimony
provided by the only experts that testified in this matter.

13. Apparently, someone in the Department of Water Resources
and/or the director utilized information which was not part of the
record, therefore, the decision is in violation of constitutional
statutory provisions, is in excess of the statutory authority of
the agency, and made upon unlawful procedure and/or arbitrary,
capriciocus and abuse of discretion.

14. It is further submitted that the finding that there is
insufficient water to meet the applicants proposed use is not
supported by substantial evidence in the record as a whole.

15. It is submitted that the findings by the Department will
render the development unmarketable and as such the agency’s
determination has substantially prejudiced the rights of the

applicant.

MICRCE L
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16. The agency has failed, refused and neglected to consider
other options, including allowing the applicant to immediately
establish up to six wells and engage in "staged" or phased
development to determine if in fact there is an injury or damage to
others. The agency’s refusal for additional hearings or
considering other options is arbitrary, capricious, and an abuse of

s

Randall-Kline
Attorney for Plaintiff

discretion.
DATED this _/ day of January,

TIFIC VICE

I HEREBY CERTIFY that on the ﬂp’ day of January, 1998, I
served a true and correct copy of the foregoing document to the
following parties, postage prepaid thereon, in the manner indicated
below:

Harold Jones X U.S. Mail

Department of Water Resources Express Mail

Eastern Region Hand Delivery

900 N. Skyline Fax

Idaho Falls, Idaho 83402

Richard Hollingsworth X U.S. Mail

9502 Gibson Jack Express Mail

Pocatello, Idaho 83204 Hand Delivery
Fax

Clark Kelly X U.S. Mail

9685 Heather Rd. ____ _ Express Mail

Pocatello, Idaho 83204 Hand Delivery
Fax

Everett Diller X U.S. Mail

2917 N. Stephanie Rd. Express Mail

Pocatello, Idaho 83204 Hand Delivery
Fax

Karl J. Dreher, Director X U.S. Mail

Department of Water Resources Express Mal

P. 0. Box 83720
Boise, Idaho 83720-0098

Hand Delivery
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e DEC 2 4 1997
‘ ST - Department of Waler Rasources
HEPWORTH, LEZAMIZ & HOHNHORST.
CHARTERED
133 Shoshone St. North
P.O. Box 389

Twin Falls, ID 83303-0389
Telephone: (208)734-7510
Attorneys for Cross-Petitioners
(PDB\51125CP.D22)lim

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHQ, IN AND FOR THE COUNTY OF CASSIA

o dr AW ok ok Wk ok

JEFF SESSIONS, d/b/a MOUNTAIN
ROUND RANCH,

CASE NO. CV-97-1044D
Petitioner.

IN THE MATTER OF APPLICATION
FOR PERMIT NO. 43-07321

AND APPLICATION FOR TRANSFER
NO. 4640 IN THE NAME OF ROUND
MOUNTAIN RANCH. CROSS-PETITION FOR

JUDICIAL REVIEW

HAROLD JONES and RAY JONES,
Cross-Petitioners.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
IN THE MATTER OF APPLICATION )
FOR PERMIT NO. 43-07321 )
AND APPLICATION FOR TRANSFER )
NO. 4640 IN THE NAME OF ROUND )
MOUNTAIN RANCH. )
)
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COME NOW Harold Jones and Ray Jones and respectfully cross-petition the

court to review the Final Order of the Director of the idaho Department of Water Resources
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(“IDWR") entered on about November 7, 1997. This cross-petition 1s filed pursuant to I.C.
§ 42-1701A, and 67-5270; LR.C.P. 84(g); and the Petition filed by Jeff Sessions d/b/a
Round Mountain Ranch on about December 9, 1997.

1. Jurisdiction, venue, the state agency involved in this action, the district
court, the baption and headings, and the fact that oral presentations and a hearing have
been recorded are fully set forth in the Petition. This Cross-Petition adopts, without
repeating, those recitations.

2. Cross-Petitioners are aggrieved parties and entitled to participate fully
in judicial review, as they were parties to the proceedings before IDWR by virtue of their
status as Protestants who opposed the Applications filed by Petitioner.

3. Under I.LR.C.P. 84(f) and (g), Cross-Petitioners give the following
preliminary statement of issues for review without waiving their rights to file a separate
statement of issues within fourteen days after filing this Cross-Petition.

a. The finding of fact are not supported by substantial and competent

evidence on the record as a whole.

b. The finding of fact, conclusions of law and orders are based on
evidence which was not made part of the record below and/or not
made part of the record in a manner which provided the Cross-
Petitioners notice and an opportunity to 'prepare and meaningfully
respond, as is required constitutionally, statutorily and by IDWR’s

own Rules adopted under the APA.

c. The conclusions are not consistent with the law or IDWR rulings and
MICROFILMED
recedent.
P MAY 0 7 1998
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d. The Final Order and underlying decisions are arbitrary. capricious
and constitute an abuse of discretion which substantially prejudice
the rights of the Cross-Petitioners.

4. Cross-Petitioners request that the Court enter an order requiring

IDWR to disclose and serve on the parties all information it received, reviewed, considered
or otherwise consulted which was not made part of the record and/or disclosed at the
February 21 and 22, 1996, contested case hearings.

WHEREFORE, Cross-Petitioners ask the Court to review the proceedings
below, aliow and order that the record be supplemented as set forth in paragraph 4, and
enter an order and a judgment that reverses, vacates and/or maodifies the decisions and
Final Order of IDWR, or alternatively, remand the case for further proceedings consistent
with the law.

Dated this,fg_ day of December, 1897.

HEPWORTH, LEZAMIZ & HOHNHORST,
CHARTERED
i

- Attorneys for Cross-Petitioner

MAY 0 7 1998
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CERTIFICATE OF SERVICE

The undersigned, a resident attorney of the State of [daho, with offices at 133

Shoshone Street North, Post Office Box 389, Twin Falls, ID, 83303, and one of the

attorneys for the cross-petitioners in this matter, certifias that he caused to be served a

P
copy of the above and foregoing document on the a‘a{’- day of December. 1997, as follows:

Roger Ling, Esq. - /—Iand Delivered
Ling, Nielsen & Robinson _Y U.8. Malil

615 H. Street ___ Overnight Mail

P. O. Box 366 __ Telecopy (Fax)
Rupert, ID 83350

Phillip J. Rassier, Esq. ___pand Delivered
Deputy Attorney General _YU.S. Mail

Idaho Dept. of Water Resources  ___ Qvernight Mail

1301 N. Orchard St. ___ Telecopy (Fax)

Boise, ID 83706

MAY g 7 1938
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F. Randall Kline, Esquire
F. RANDALL KLINE, CHARTERED
427 N. Main St., Suite L

P.0O. Box 397 RECEIVED
Pocatello, Idaho 83204-0397

Telephone: (208) 232-9007 DEC 2 2 1397
Attorney for Petitioner Department of Water Resources

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

CHRIS PEIN d/b/a GIBSON JACK
JOINT VENTURE a/k/a WILDHORSE
RIDGE SUBDIVISION,

case No. CVOC-97 -0 200/
Judge:

Plaintiff, PETITION FOR JUDICIAL REVIEW

vs. Fee Category: R-2
Fee: $ 72.00
IDAHO DEPARTMENT ©OF WATER
RESOURCES,

)
)
)
)
)
)
)
)
)
)
Defendants. )

JURISDICTION: Judicial review is sought pursuant to the
Idaho Rules of Civil Procedure, including Rule 84 I.R.C.P.; Idaho
Code § 67-5270 et seq.; and § 67-6501 et seqg. This action arises
in Bannock County and, therefore, it is appropriate to bring this
matter before the Court of the Sixth Judicial District of the State
of Idaho, in and for the County of Bannock.

GENERAI, STATEMENT OF CASE CATEGORY:

This case arises from an applicatioﬁs for water permit. On
July 12, 1996, Gibson Jack Joint Venture applicant filed ten (10)
applications for permit for domestic water for domestic purposes
with the Department of Water Resources seeking to have wells
drilled in the Gibson Jack area.

The applications were protested by Richard Hollingsworth and,
ultimately, Clark Kelley and Everett Diller were permitted to

intervene. The hearing was conducted Pn""gﬁ%ﬂ?ﬁéb 22, 1996 in
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Pocatello, Idaho and continued on October 30, 1996. The
uncontroverted testimony of two expert witnesses indicated that
there was sufficient water for domestic purposes including the
irrigation of 1/2 acre per lot. The Department of Water Resources
partially approved the application subject to conditions.

"IT IS HEREBY ORDERED that application for permit nos.
29-08175, 29-08176, 29-08177, 29-08178, 29-~08180, 29-
08181, 29-08182, 29-08183, and 29-08184 are PARTIALLY
APPROVED to allow diversion for domestic purposes
limited to in-house culinary use and water for domestic
animals.

IT IS FURTHER ORDERED that the permits are conditioned
as follows:

1. Proof of construction of works and application
of water to beneficial use shall be submitted on or
before January 1, 2003.

2. The approved permits are subject to all prior
water rights.

3. Project construction shall commence within one
year from the date of permit issuance and shall proceed
diligently to completion unless it can be shown to the
satisfaction of the Director of the Department of Water
Resources that delays were due to circumstances over
which permit holder had no control.

4. The permit holder shall comply with the
driliing permit requirements of Section 42-235, Idaho
Code.

5. A well drilled pursuant to this permit must be

located at least 600 feet from any existing well. Well
spacing closer than 600 feet must be approved by the
Department of Water Resources.

6. The subdivision covenants and restrictions
must limit water use to in-house culinary use and water
for domestic animals only.

7. A homeowners association must be formed by the
developer and actively enforce bylaws which set forth
the water use restrictions.

8. All outside spigots on homes built in the

subdivision must be contained in breakable enclosures
and are only to be used in an emergency.

PETITION FOR JUDICIAL REVIEW page 2
MICROFILMED
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9. All deeds executed by the permit holders to
original lot owners must contain a restriction that the
water right is limited to in~-house use and water for
domestic animals.

10. Diversion of water for irrigation or any other
purpose outside the authorized culinary use and water
for domestic animals is cause for the director of the
department to prevent water delivery from a well until
the illegal use is curtailed, civil penalties (if any)
are paid, and mitigation (if any) for indjury to senior
water rights is made as required by the director.

IT IS FURTHER ORDERED that points of diversion and
places of use within Wildhorse Ridge Subdivision are
further defined as:

1. Well #1 is located between Lots 1 and 2, and
serves Lots 1, 2, 19, and 20 under Permit No. 29-08175.

2. Well #2 is located between lLots 3 and 17, and
serves Lots 3, 4, 17, and 18 under Permit No. 29-08176.

3. Well #3 is located at the common corner of
Lots 5, 6, 13, and 14, and serves Lots 5, 6, 13, and 14
under Permit No. 29-08177.

4. Well #4 is located within Lot 9, and serves
Lots 7, 8, and 9 under Permit No. 29-08178.

5. Well #5 is located between Lots 11 and 12, and
serves Lots 10, 11, 12, and 15 under Permit No. 29-

08179.
6. Well #6 is located between Lots 16 and 24, and
serves Lots 16, 24, and 25 under Permit No. 29-08180.
7. Well #7 is located between Lots 23 and 37 and
serves Lots 21, 22, 23, and 37 under Permit No. 29-
08181.

8. Well #8 is located between Lots 33 and 34, and
serves TLots 33, 34, 35, and 36 under Permit No. 29~
08182.

9. Well #9 is located between Lots 30 and 31, and
serves Lots 29, 30, 31, and 32 under Permit No. 29-
08183,

10. Well #10 is located between Lots 26 and 27,

and serves Lots 26, 27, and 28 under Permit No. 29-
08184.

PETITION FOR JUDICIAL REVIEW . Page 3
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IT IS FURTHER ORDERED that the use of water under this

permit for purposes other than in-house culinary water

and water for domestic animals is hereby DENIED.

IT IS FURTHER ORDERED that if the applicants want to

seek water for irrigation or other uses, they may

conduct additional studies that demonstrate sufficient

water is available and may reapply for appropriation in

the future for those purposes.™

The limitations imposed would not allow any yard watering
under this final order.

A Motion for Reconsideration was filed and an Order Denying
the Petition for Reconsider was issued November 25, 1997.

Venue is proper in this manner before the District Court of
the Sixth Judicial bistrict, State of Idaho, in and for the County
of Bannock, as the land is located within Bannock County and the
application was processed in Bannock County.

The name of the entity for which the Jjudicial review is
sought is the Idaho Department of Water Resources.

The title of the District Court to which the action is taken
is the Sixth Judicial District, State of Idaho, in and for the
County of Bannock.

The appeal is taken from the Amended Final Order and the
Order Denying the Petition for Reconsideration, together with all
prior orders. The conditions are not supported by the record and
are not arbitrary and capricious. All administrative remedies have
been exhausted.

The last order appealed from was dated November 25, 1997.

The matter was recorded and transcripts have been requested.

. MICRCFRLMED
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The statement of issues will be filed within fourteen (14)
days from the date of this Petition.
DATED this Jﬂégf:day of December, 1997.
F. Randal}Kline
Attorney for Petitioner

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 4/J> day of December, 1997, I

served a true and correct copy of the foregoing document to the

following parties, postage prepaid thereon, in the manner indicated

below:

Harold Jones X U.S. Mail

Department of Water Resources Express Mail

Eastern Region Hand Delivery

900 N. Skyline Fax

Idaho Falls, Idaho 83402

Richard Hollingsworth X U.S. Mail

9502 Gibson Jack Express Mail

Pocatello, Idaho 83204 Hand Delivery
Fax

Clark Kelly X U.S. Mail

9685 Heather RAd. Express Mail

Pocatello, Idaho 83204 __ Hand Delivery
Fax

Everett Diller X U.S. Mail

2917 N. Stephanie RAd. Express Mail

Pocatello, Idaho 83204 Hand Delivery
Fax

Karl J. Dreher, Director X U.S. Mail

Department of Water Resources Express Mal
P. O. Box 83720 Hand Delivery
Boise, Idaho 83720-0098 Fax

//Z% Lo

icensed atforney
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State of Idaho

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, P.O. BOX 83720, Boise, Idaho 83720-0098
Phone: (208) 327-7900 FAX: (208) 327-7866

PHILIP E. BATT
November 28, 1997 EOVERNOR

KARL J. DREHER
DIRECTOR

RE: In the matter of Application for Permit Nos. 22-08175 through
29-08184 in the name of Gibson Jack Joint Venture aka
Wildhorse Ridge Subdivision

Dear Interested Partiesg:

I have enclosed an order which denies your petitions for
reconsideration in connection with the above referenced matter.

Pursuant to Sections 67-5270 and 67-5272, Idaho Code, any
party aggrieved by a final order or orders previously issued in a
matter before the department may appeal the final order and all
previously issued crxrders in the matter of district couxrt by filing
a petition in the district court of the county in which:

I. A hearing was held,

ii. The final agency action was taken,

iii. The party seeking review of the crder resides, or

iv. The real property or personal property that was the
subject of the agency action is located.

The appeal must be filed within twenty-eight (28) davs a) of
the service date of the final order, b) of an order denying
petition for reconsideration, or ¢) the failure within 21 days to
grant or deny a petition for reconsideration, whichever is later.
See section 67-5273, Idaho Code. The filing of an appeal to
district court does not itself stay the effectiveness or
enforcement of the order under appeal.

Sincerely

f;i’ N
. ﬁ&-«/‘/ % o MED

L. GLEN SAXTON, Chief
Water Allocation Bureau \M’N N

Enclosure

o: IDWR - Region




#art,
H sk £
F‘EC:E‘\,EIDCQ:F%LId/

Nov 14 M7 A

EVERETT D. DILLER alor ROSOUIOHS
2917 North Stephanie Depastment of Welor
Pocatello, Idaho 83204 AZ&C44£H&JD 62}
208-234-2202 "

f“"" /5/?7.

Richard M. Hollingsworth
9502 Gibson Jack
Pocatello, Idaho 83204
208-234-2234

Residents next to Gibson Jack Joint Venture aka Wildhorse Ridge
Subdivision

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

IN THE MATTER OF APPLICATION )
FOR PERMIT NOS 29-08175, 29- )

08176, 29-08177, 28-08178, 29 )
08179, 29-08180, 29-08181, 29-) PETITION FOR RECONSIDERATON

08182, 29-08183, 29-08194, IN )
THE NAME OF GIBSON JACK JOINT )
VENTURE AKA WILDHORSE RIDGE )
SUBDIVISION. )

First: our questions and concerns in the past have never
been answered. Questions and concerns have been asked by Richard
Hollingsworth and Everett Diller, and other surrounding residents
- why have thevy not been answered or at least given direction on
how to go about getting answers ?

Question: on the AMEND FINAL ORDER page 10. Under this
title: IT IS FURTHER ORDERED that the permits are conditioned as
follows:

We don't completely understand Items number #l1, #2, and #3.
Especially on Item #2, with reference to all prior water rights,
when we feel that ours are soon to be violated and taken away by
your department.

Item #1 - does this mean they have six vears to play with

the permits. hﬁCRcyw




COMES NOW - the residents surrcunding the Gibson Jack Joint
Venture aka Wildhorse Ridge Subdivision, and hereby ask, that you
disallowed any further drilling in our area and go back to your
original order. The developers have not proven that adequate
water exist for their purposes and vet, the surrounding
residents, have given testimony showing the water difficulties
that are presently existing. It is wrong to allow additional
wells, when you even stated in your AMENDED FINAL ORDER on page
nine, and I quote "Domestic water users are intolerant of
deficiencies in water supply. Most domestic water users expect
to be able to irrigate some landscaping associated with their
homes. Domestic water users have an almost absolute expectation
that there is sufficient water for inhouse culinary use; water to
drink; to shower with, to wash clothing or to flush a toilet.”
end of quote.

With this statement, why are you allowing the permits ?? In
the future your present decision will affect all of us who are
presently surrounding this subdivision, because we will have to
pick up the cost to bring in the city water into our area, when
the existing water table is depleted. The cost of future court
actions, to retain our water rights, and the cost pushed on us if
you allow these permits. Bring in the city water - do it right.

Mr. Karl Dreher, you have so many red flags out, waving
infront of you, that the water needed for this subdivision is not
there. On vour AMENDED FINAL ORDER page 8, part #26. The
testimony established that during periods of drought, the limited

ground water supply in the Gibson Jack drainage may not supply
MICROFILME
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sufficient water for both the proposed use and existing uses”.
Again - red flag - MAY NOT BE THERE - the testimony of all of us
who have lived here, some for 15 years, should show and account
for something, we are presently having problems with the present
water situation. ( OUR ARE HAS EXPERIENCED 15 TO 20 YEARS OF
STRAIGHT DROUGHT - THIS YEAR HAS BEEN THE BEST FOR MOISTURE -~ BUT
WHAT IF WE HAVE ANOTHER 10-15-20 YEAR DROUGHT PERIOD - WHEN
EXISTING WELLS ARE SUCKING AIR AL-READY- DO NOT ALLOW THE
PERMITS) LET THE DEVELOPER HOOK INTO CITY WATER AND RESOLVE THE

PROBLEM OF WATER USEAGE AND FIRE PROTECTION.

On your AMENDED FINAL ORDER, page 8 item #29. No one has
stated - ags a protestant, or even stipulated that the developers
have sufficient financial resources to develop this project. On
the contrary it has been just the opposite - THE DEVELOPERS
INVESTED MONEY RECEIVED FROM TOM IVERSON FROM A UNION PACIFIC
RAILROAD SETTLEMENT - THEY ARE PROPOSING TO DO THE SUBDIVISION IN
PHASES, BECAUSE THE FINANCES ARE NOT THERE. 1In the very first
meeting held with Mr. Spackman, held at the Pocatello Airport,
Richard Hollingsworth wanted to make a statement on there money
situation, and Randy Kline the attorney got all upset, and stated
it was not an issue. But your department sent me a guestionnaire
reflecting this before the meeting was held. The developers and
their attorney would not allow us to go into this subject. It is
on record what was said - the developers do not have the money to
complete the project ~ only if the sales of the lots go through,
which makes the money available. Mr. Guy Anderst has stated

several times to Richard Hollingswortquggwpﬁgg%f at meetings -
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that if this project doesn’'t go through he'll loose evervthing he
has. At one time Mr. Anderst was on vacation during the summer
months during the 1997 year, and it was reported that he stated,
if the well permits did not go through he and Chris Pein were
going to pull out and leave Tom Iverson ( the individual who put
up the money to purchase the ground } and leave Mr. Iverson
hanging alone. This comment came from Mr. Kelly Clark (who lives

near the proposed subdivision) and other railroad workers.

Now with reference to YOUR FINAL ORDER DATED 11 JULY 1997,
WAS WITHDRAWN AND HAS BEEN REPLACED BY A NEW FINAL ORDER.

AS MR. KARIL DREHER, THE DIRECTOR OF DEPARTMENT OF WATER
RESOURCES FOR THE STATE OF IDAHO, INDICATED IN HIS "ORDER DENYING
PETITION FOR RECONSIDERATION AND WITHDRAWING FINAL ORDER" DATED
6TH OF AUGUST 1997 WHERE HE MAKES THE COMMENTS THAT THE
APPLICANTS PETITION FOR CONSIDERATION WAS
UNTIMELY, THEREFORE, MUST BE DENIED - THIS DENIAL SHOULD HAVE
BEEN UPHELD DUE TO THE FACT THAT MR. KLINE IS AN ATTORNEY, WELL
VERSED IN THE TIME LIMITS, AND THE PROCEDURES AS OUTLINED BY THE
DEPARTMENT OF WATER RESOURCES. BEING THAT THE REQUEST WAS
UNTIMELY AND IT WASN'T EVEN SIGNED BY MR. KLINE, SO IT SEEMS TO
SHOW THAT IT WAS SIMPLY A DELAY TACTIC OR AN ATTEMPT TO DISCREDIT
PREVIOUS TESTIMONY OF THE PRESENT HOME OWNERS., BORDERING THE
PROPOSED SUBDIVISION.

THE DIRECTOR THEN SET A CONFERENCE TO DISCUSS THEIR ISSUES
WAS SCHEDULED FOR WEDNESDAY, 27 AUGUST 1957 AT 1:30 PM, THIS WAS
CANCELLED WHICH WAS A GREAT INCONVIENCE FOR MOST OF THE RESIDENCE

M]CF{O,‘:;LMED
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THAT PLANNED TO ATTEND, DUE TO THE FACT, THEY HAD TO USE VACATION
TIME TO GET THE TIME OFF FROM THEIR PRESENT EMPLOYMENT AND MAKE
OTHER ARRANGEMENTS IN ORDER TO ATTEND.

WITH REFERENCE TO LETTER DATED 22ND AUGUST 1597, BY MR.
KLINE, SENT TO YOUR OFFICE. I QUOTE "1. THE AVAILABILITY OF
WATER AND ALLEGING THAT THERE IS SUFFICIENT QUANTITY TO MEET THE
NEEDS OF THE DEVELOPMENT AND ALSO PRIOR APPROPRIATORS IN THE WELL
CONFIGURATION PURPOSED”, END OF QUOTE. PEOPLE ON THE NORTH,
SOUTH AND THE EAST SIDE OF THE PROJECT HAVE GIVEN TESTIMONY OF
HAVING WATER PROBLEMS IN THE PAST, AND THAT THIS HAS BEEN A
CONTINUING PROBLEM.

I OBJECT TO MR. XKLINE REHASHING THE TESTIMONY ALREADY GIVEN
BY THOSE WHO KNOW ABOUT THE WATER SITUATION AT FIRST HAND, AND
BEING THE RESIDENCE'S WHO HAS LIVED AROUND THE SUBDIVISION USING
WATER FOR YEARS HAVE TESTIFIED TO. I OBJECT TO ALLOWING A
CONTINUING PERIOD OF MORE TESTIMONY. THAT WHICH HE STATES IN
THIS SECTION MARKED AS NUMBER ONE, HAS ALL READY RBEEN GONE OVER,
AS THE RECORD SHOWS.

I HAVE SPOKEN WITH MR. BYBEE, WHO RESIDES NORTH OF THE
PROPOSED SUBDIVISICN, IN SEPTEMBER OF 1997, AND HE RELATED TO ME
THAT HIS WELL HAS BEEN BREAKING SUCTION, {(OR SUCKING AIR), AND
THAT HE WAS UNABLE TO WATER HIS LAWN IN THE LAST COUPLE OF
MONTHS, AND THAT IT WAS DRYING UP EVEN THOUGH IT HAS BEEN A VERY
DAMP YEAR, CONSIDERED TO THE PAST YEARS OF DROUGHT WE'VE BEEN
HAVING.

I HAVE ALSO TALKED WITH MIKE NIX, WHO LIVES NORTH EAST OF
THIS SUBDIVISION. HE HAS STATED THE CERTAIN TIMES HE CAN RUN

MICRO: L ppe
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WATER AND WHILE DOING SO, HE HAS BEEN EXPERIENCING DISCOLORATION
OF WATER FLOW THROUGH HIS WATER LINES. EVEN THOUGH HIS LAWN IS
VERY SMALL AND HAS A FEW SMALL TREES TO WATER, THE WATER RECHARGE
HAS NOT BEEN THEIR. HIS WELL IS ROUGHLY UNDER 2 YEARS OID.

WITH REFERENCE TO NUMBER #2, AND I QUOTE "A DETERMINATION OF
THE REASONS WHY OTHER WELLS IN THE AREA HAVE FUNCTIONED
SATISFACTORILY, YET OTHERS HAVE NOT", END OF QUOTE.

THIS ALSO HAS BEEN DETERMINED AND GONE OVER, AND DISCUSSED
AT THE MEETING HELD BY MR. SPACKMAN. THEY KEEP PUTTING THE
BLAME ON THE WAY THE WELLS WERE DRILLED AND THE CONSTRUCTION OF
THE WELLS, AND POOR MAINTENANCE, YET, THE MAN WHO DRILLED THEIR
TEST WELL, WHICH WAS BOB CUSHMAN OF BLACKFOOT, IDAHO, WAS THE
SAME INDIVIDUAL WHO DRILLED MY WELLS. AND HIS TESTIMONY WAS
GIVEN AT THE HEARING, WHICH MR. KLINE DID NOT REQUEST A
TRANSCRIPT OF, THAT PORTION OF HIS TESTIMONY IS AS MUCH REVELANT
AS WHAT HE HAS REQUESTED.

WITH REFERENCE THE LAST ITEM, MARKED AS #3, AND I QUOTE "THE
IMPACT OF THE PROPOSED WELLS ON OTHER EXISTING WELLS IN THE
AREA", END OF QUOTE. THIS HAS ALSO BEEN TESTIFIED TO AT THE
HEARING, WITH NO EVIDENCE, JUST SPECULATIONS. TO GIVE A EXAMPLE,
THEIR IS 100 TO 150 FEET BETWEEN MY TWO WELLS, AND YET ON MY
HOUSE WELL IT IS BREAKING SUCTION, AND YET ON MY IRRIGATION WELL,
I AM HAVING NO PROBLEMS. THAT SHOWS ME THAT THEIR IS DIFFERENT
LEVELS ON THE AQUIFER. THEREFORE, EVEN THE TEST WELL OF CHAD
NIELSEN'S WELL MIGHT BE ON THE SAME ELEVATION LEVEL, THEY WOULD
PROBABILITY BE ON DIFFERENT AQUIFER'S.

THE TEST WELL THEY!DRILLED, SHOWN ON THE WELL LOG AS
‘*-'J;ECF’:D;:'LRVH_: =
v
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IVERSON'S WELL. IT WAS STATED BY THE WELL WITCHER, THAT THE
DEVELOPERS USED, THAT IF THEY DRILLED DEEPER, AFTER GETTING 20
GALLONS PER MINUTE, THE WATER WOULD JUST COME GUSHING OUT, OVER
FLOWING OUT OF THE PIPE. WELL, THE DEVELOPERS DID IT, AND
NOTHING CHANGED AT ALL. BUT A PROBABLE DECREASE IN WATER FLOW.
POINT BEING, THE AQUIFER IS AT ONE LEVEL AT THE TEST WELL, WHICH
SHOOTS DOWN THE TESTIMONY BY THEIR EXPERTS THAT MORE AQUIFERS
EXIST BELOW OTHERS. IT IS ALL SPECULATION, IN MY OPINION, NO
FACTS, BUT THEIR SPECULATIONS AFFECT MY FUTURE WATER
AVAILABILITY. '

ON THE TEST WELL, I WOULD LIKE YOU TO REVIEW THE TESTIMONY
OF MR. CUSHMAN, WHEN HE STATED WHY HE PUT 2 INCH PERFORATIONS AND
1 INCH AND SO FORTH. MR CUSHMAN STATED, THE DEVELOPERS WANTED TO
MAKE SURE THAT THE WATER FLOW WAS HIGH. AND YET WHEN ASKED WHY MY
WELL RECEIVED NONE, HE STATED IT DIDN'T NEED ANY PERFORATIONS.

THE TEST THAT THEY CONDUCTED ON THESE TWO WELLS, ONE BEING
THE TEST WELL AND THE OTHER BEING CHAD NEILSONS WELL. THE
NIELSON WELL HAD INSUFFICIENT WAITING TIME AFTER DRILLING TO
RECORD A STABLE WATER LEVEL. THE NIELSEN WELL HAD NEVER BEEN USED
FOR DOMESTIC USE, OR WATERING OF STOCK OR YARD USAGE. IT WAS A
IDLE WELL.

IT IS MY OPINION THAT THE DEVELOPERS HAVE USED EVERY MEANS
TO SNOW BALL THE FACTS, AND EVEN DECEIVE YOU IN ORDER TO PUSH
THIS PROJECT THROUGH INCORRECTLY, AND CAUSING A GREAT HARDSHIP

ON THE FUTURE RESIDENCE AND PRESENT RESIDENCE SURROUNDING THE

SUBDIVISION.
I AM OPPOSED TO THE USE OF A PARTIAL TRANSCRIPT OF THE
-h,;"‘,LA,:i;;
May -
07 195




PROCEEDINGS. BECAUSE IT WAS A TWO DAY HEARING, AND THIS IS ONLY
A SMALL PART OF THE EVIDENCE AND TESTIMONY GIVEN BY ALL THOSE
INVOLVED. TO EXTRACT TESTIMONY OF TWO EXPERT WITNESSES,
IS NOT A ACCURATE PICTURE, AND I FEEL THEY ARE TRYING TO DECEIVE
YOU FOR A CHANGE OF YOUR PAST FINAL ORDER.

MR. WELHAM'S REPORT WAS TAKEN FROM THE EXISTING WELL LOGS OF
THE SURROUNDING RESIDENTS, WHICH REFLECTS THE CONDITIONS AT THAT
TIME WHEN THE WELL WAS FIRST DRILLED. ALL OF HIS CHARTS AND
GRAPHS REFLECT THAT CONDITION - WHEN THE WELLS WERE ORIGINALLY
DRILLED. HIS REPORT ~ OR AS YOU AND THE DEVELOPERS REFER TO IT
AS A "EXPERTS REPORT" IS FALSE AND WRONG. IT DQES NOT SHOW THE
EXISTING WELLS SURROUNDING THIS SUBDIVISION, AND REAL PRESENT
WATER SITUATION AS IT IS NOW IN 1997. HIS REPORT DOES NOT REFLECT
THE DRAWDOWN PROBLEM WHEN EXISTING WELLS ARE IN USE, NOR THE
RECALL TIME TO REBUILD THE WELL BACK TO A PROPER WATER LEVEL ( AS
TO NOT BURN UP THE SUBMERGIBLE PUMPS). THERE REPORT WAS TO
DECEIVE YOU - ,AND IT APPEARS THEY HAVE SUCCEEDED. HIS REPORT
DOES NOT SHOW THE PRESENT SITUATION - EVEN AT THE TIME OF YOUR
DEPARTMENTS FIRST HEARING. WE HAVE REQUESTED, OVER AND OVER
AGAIN, THAT A PROPER STUDY SHOULD BE DONE - BEFORE EVER ISSUING
THESE WELL PERMITS. I FEEL THAT YOUR DEPARTMENT IS GOING HALF
COCKED ON THE ISSUANCE OF THESE PERMITS, WITH NO CONSIDERATION TO
THE COST AND PROBLEMS AND HARDSHIPS FOR THOSE WHO ARE PRESENTLY
LIVING AROUND THIS SUBDIVISION - WHO HAVE WELLS, AND HAVE GIVEN

TESTIMONY TO THE WATER DIFFICULTIES WE ARE EXPERIENCING.

WIC R~ .
R -‘"“Lf’v}.'-l..r.
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I FEEL VERY STRONGLY, TO BE FAIR WITH BOTH SIDES, THAT A
FULL TRANSCRIPT SHOULD OF BEEN PROVIDED FOR YOU. TO GIVE YOU A
FULL VIEW OF THE TESTIMONY GIVEN AND SUBMITTED. COMMON SENSE
SHOULD TELL YOU AS IT DOES ME, THAT THEY ARE ATTEMPTING TO TAKE
YOUR MIND OFF THE WHOLE PICTURE AND JUST FOCUS ON THE TESTIMONY
OF TWO PEOPLE, A PARTIAL TRANSCRIPT IS WRONG. MR KLINE REQUESTED
AND INSISTED THAT MR. HOLLINGSWORTH AND I PROVIDE THE COURT WITH
A FULL TRANSCRIPT OF ALL THE MEETINGS BEFORE OUR APPEAL PROCESS
WOULD BE ACCEPTED BY THE BANNOCK COUNTY COMMISSIONERS. HE QUOTED
LAW AND BYLAWS STATING IT NEEDED TO BE DONE. SO I QUESTION WHY
THIS PROCEDURE OF HIS IS ALLOWED BY YOUR DEPARTMENT.

PLEASE REFER TO ADDITIONAL INFORMATION SUBMITTED WITH THIS
REQUEST - A SEPARATE ATTACHMENT. REFER TO ITEMS MARKED WITH
WHITE TABS, AND ARE HIGH LIGHTED IN YELLOW. THANK YOU FOR YOUR

CONSIDERATION.

RETT D. DILLER

DATED: 11 NOVEMBER 1997




RECEIVED

The Law Offices of
NOv 13 1997
F Rorndell Flore, Ehortored

A Professional Corporation Department of Water Resources

P.Q. Box 397

427 N. Main, Suite L
Pocatello, Idahae 83204
Telephone (208) 232-3007
Fax {208) 234-4654

November 12, 1997

Karl J. Dreher, Director VIA: FEDERAL EXPRESS
State of Idaho

Department of Water Resources

1301 North Orchard Street

Boise, Idaho 83720-0098

Re: In the Matter of Application for Permit Nos. 29-08175
through 29-08194 in the name of Gibson Jack Joint Venture
a/k/a Wildhorse Ridge Subdivision

Dear Mr. Dreher:

Enclosed for please find the Petition for Reconsideration of
the Amended Final Order dated October 30, 1997, which I am filing
on behalf of my clients, Gibson Jack Joint Venture a/k/a Wildhorse
Ridge Subdivision.

If you have any questions, please do not hesitate to contact

me.
nc Y, 5:
Randall Kline
FRK:1jw
Encl

c: Chris Pein/Guy Anderst
Harold Jones
Richard Hollingsworth
Clark Kelly
Everett Diller

MICROF;'LMED




RECEIVED
NOV 13 1997

F. Randall Kline, Esquire

F. RANDALL KLINE: CHgRTERE b Department of Water Resources
427 N. Main St., Suite L

P.O. Box 397

Pocatello, Idaho 83204-0397

Telephone: (208) 232-9007

Attorney for Gibson Jack Joint Venture a/k/a
Wildhorse Ridge Subdivision

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

IN THE MATTER OF APPLICATION
FOR PERMIT NOS. 29-08175, 29-
08176, 29-08177, 28-08178, 29-
og8l79, 29-08180, 29-08181, 29-
08182, 129-08183, 29-08194 1IN
THE NAME OF GIBSON JACK JOINT
VENTURE a/k/a WILDHORSE RIDGE
SUBDIVISION.

PETITION FOR RECONSIDERATION

Vs et vt vt vt Nt Nstt

An Amended Final Order was issued on the 30th day of October,
1997. Pursuant to Idaho Code § 67-5246(4), a Petition for
Reconsideration may be filed within fourteen (14) days of the
service of that order. The applicants Gibson Jack Joint Venture
a/k/a Wildhorse Ridge Subdivision request that the matter be
reconsidered prior to seeking judicial review.

The basis for the request for reconsideration is there is
nothing in the record which disputes that which was concluded by
John Welhan and Sherl Chapman that there is sufficient water in the
aquifer for the uses proposed by the application, including one-
half acre of irrigation per lot.

The assertion that there is by implication "insufficient
water" for the proposed use to include landscape irrigation during
low precipitation years is not supported in the record. Mr. Welhan

clarified his testimony at page 43 by saying:

MICROFiLMED
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"So, no, I'm definitely not saying that we’ve got a

long term problem. As long as we have annual recharge

and replenishment, it appears that the aquifer is

capable of replenishing itself and sustaining the kind

of usage we are talking about". (What is proposed in

the application).

A specific exception is made with regard to finding of fact
#15 as mischaracterizing the testimony of the parties. Both
Chapman and Welhan testified that there was sufficient water for
the proposed use and no evidence was ever presented to challenge
that. The assertion that "the testimony of Welhan either
conflicted with this conclusion or was uncertain to support the
conclusion" is not suppbrted by the record. Further, the
conclusion of Chapman "not being supported by sufficient evidence"
is patent nonsense. He did present his information. Any challenge
with regard to that information should have been done by the
protestants. Chapman did indicate that he was familiar with the
ground. He had studied it years before. He had reviewed Welhan’s
report and it was his conclusion that there would be and was
sufficient water to support the proposed development including the
irrigation of one-half acre.

What is unsupported is the adjacent lot owners who are
opposing the development of the subdivision, none of whom provided
any objective evidence, in any context, and in fact they sustained
declines. None of the protestants produced objective findings with
regard to nonavailability of water; none of them produced any
evidence as to why they had sustained any decrease in water, if
any: none had their well tested or inspected; and, nonhne could

produce any logs, data, records, or measurements showing decrease

in water, decrease in water'quality or quantity, or any other

/ MICROFILMED
PETITION FOR RECONSIDERATION Page 2
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objective data. They could not testify whether their well
decreased production, if in fact they had, because of hard water,
because of settling, or because of a variety of other potential
reasons. None of the protestants were able to demonstrate, in any
fashion, any objective information or data as to why they were
having problems with their wells, if in fact they were having
problems with their wells, which remains an item of dispute.

The applicants in this matter are not seeking to irrigate all
the lands within the proposed subdivision. They are seeking to
irrigate or have availability for watering up to one-half écre of
land surrounding their adjacent residential houses. Sherl Chapman
concluded that there was sufficient water for ten (10) domestic
wells, each with a production rate of between 25 and 30 gallons per
minute. None of the protestants were able to demonstrate that his
values were in error.

Further, the concerns regarding an extended drought seem to
be ill-founded. Dr. Welhan testified that there was sufficient
water with regard to the test well and Pocatelle had recently
completed an extended drought period, vyet there seems to be
sufficient water at the conclusion of the drought. I diredt the
attention to page 12 and 13 wherein Mr. Welhan testified: |

"Kline: Do you think there is sufficient watexr?

Welhan: Yes I do. As long as you realize that water,

most of it being withdrawn from storage, so we have to

understand what that storage, that bank account is. As

long as our estimates right now are somewhere in the

right ball park, close to the actual values that we

ig?uld be using, then yes we do have enough water in

Kline: Is there evidence to indicate that there is
insufficient water for the purpd#€rbmipiiyis applicant

is seeking?
, MA
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Welhan: No.

Kline: Is the proposed use contrary to the
conservation of Water Resources within the State of
Idaho?

Welhan: It’s consistent with. . ."

It 1is additionally requested that the Request for
Reconsideration filed by the applicants on June 24, 1997
additionally be reviewed.

It is further requested that the Petitioners have the
opportunity to augment and supplement the record with regard to
additional information from Mr. Welhan and Mr. Chapman, the only
experts who testified in this matter.

At page 7 of the transcript, Dr. Welhan indicates:

" . .I have to give my expert opinion. Which is, I

believe there is enough water based on the information

we have in hand today."

At pages 42 and 43 of the record, when questioned about
drought periods and declines, apparently the fact finder is making
assumptions which again appear not to be supported by the record.
Welhan testified:

"No. No. It appears to be continually recharged,

replenished. . .As long as we have annual recharge and

replenishment, it appears that that aquifer is capable

of replenishing itself and sustaining the kind of usage

we are talking about".

It is asserted that anyone can take a matter to extremes, but
after the periods of drought recently sustained in Pocatello, it
appears that based on Dr. Welhan’s testimony a typical six or seven
year drought would not significantly adversely effect the
availability of water. Even with that typical drought, there would
be sufficient water to meet the proposed use.

MICROFILMED
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CONCLUSION

The uncontradicted testimony of experts suggests that there
is sufficient water in the aquifer as testified by both Mr. Welhan
and Mr. Chapman. That information was supported by credible
evidence and was unchallenged by the protestants. The protestants
have made statements, ‘'yet have provided absolutely no objective
evidence to support their allegations. None have engaged in any
well testing; none have engaged in well inspection; none have
attempted to determine how or why their wells have declined in
production, if in fact they have; and, none have presented any
objective information that their wells have in fact declined in
production.

The testimony of the experts indicate that the criteria
required by State code for granting wells indicates that there is
a sufficient quantity of water for the proposed use that remains
uncontroverted. While one may speculate an extended drought may
cause a depletion of water, the extreme is that any extended
drought may have an impact on residential water users.

The fact is that in usual and customary situations, even for
a six to seven year drought period, there would be sufficient water
to meet the applicants proposed use of in-house use and outside
watering of up to one-half acre. It is submitted that to limited
the matter to exclusively in-home use with no outside yard watering
permitted is not consistent with the record as it exists.

It is further requested that the record remain open for

additional clarification by both Mr. Chapman and Mr. Welhan.

M!CROF:LMED
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It is further submitted that the record,

as it exists,

supports the assertion that the applicants’ proposed use should be

granted, consistent with Idaho State law.

DATED this 12th day of November,

Ciﬁz/Raﬁdall Kline, Attorney for
Gibson Jack Joint Venture a/k/a

Wildhorse Ridge Subdivision (the
applicants)

<

I HEREBY CERTIFY that on the 12th day of Novenmber,

1997, I

served a true and correct copy of the foregoing document to the
following parties, postage prepaid thereon, in the manner indicated

below:

Harold Jones

Department of Water Resources
Eastern Region

900 N. Skyline

Idaho Falls, Idaho 83402

Richard Hollingsworth
9502 Gibson Jack

Pocatello, Idaho 83204
Clark Kelly

9685 Heather RA4.
Pocatello, Idaho 83204

Everett Diller
2917 N. Stephanie RA4.
Pocatellio, Idaho 83204

Karl J. Dreher, Director
Department of Water Resources
P. O. Box 83720

Boise, Idaho 83720-0098

11/32/97[dA: \fxrk\97=1031.pei\reconsider.2nd]
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RECEIVED

F. Randall Kline, Esquire NOV 13 1397
F. RANDALL KLINE, CHARTERED
427 N. Main St., Suite L Department of Water Resources

P.O. Box 397
Pocatello, Idaho 83204-0397
Telephone: (208) 232-3007

Attorney for Gibson Jack Joint Venture a/k/a
Wildhorse Ridge Subdivision

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

IN THE MATTER OF APPLICATION
FOR PERMIT NOS. 29-08175, 29-
08176, 29-08177, 28~08178, 29-
08179, 29-08180, 29~08181, 29-
08182, 29-08183, 29-08194 1IN
THE NAME OF GIBSON JACK JOINT
VENTURE a/k/a WILDHORSE RIDGE
SUBDIVISION.

PETITION FOR RECONSIDERATION

COMES NOW the applicants, Gibson Jack Joint Venture a/k/a
Wildhorse Ridge Subdivision, and hereby give notice and reguests
that there be a reconsideration of the final order dated July 11,
1997, issued by Karl J. Dreher, Director.

1. This Petition for Reconsideration is timely, in as
much as it is filed within fourteen (14) days of the service of the
Order. A specific exception is taken to the determination that
there is insufficient water for the proposed use. The proposed use
sought to limit use of the water for culinary use and for
approximately one-half acre of lands immediately adjacent to a
residential dwelling. The same would be enforced through the terms
of restrictive covenants, deed and plat restrictions. The Proposed
Order limited water usage to in-home culinary use and stock water.
The provisions to allow stock watering as defined under Idaho law
would be more than sufficient to accommodate the watering of

approximately one-acre of shrubbery %ﬁEW%ﬁwﬁaﬁ The assertion that
R
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home owners may not be appraised of the water restrictions
apparently suggests that the agency does not understand deed
restrictions, restrictive covenants for plat limitations placed
facially on the plat.

2. Further, discussion with regard to prior court
decisions seem not to be relevant. The initial proposal called for
much higher density of development and irrigation of the entire 119
acres. This is not the case nor has it ever been the proposal of
this applicant to do so.

3. In regard to "findings of fact #4", it should be
noted that the approvals were appealed at the time of the hearing.
However, under the current status, all approvals have been granted
by the City of Pocatello and County of Bannock.

4. Also, factually, item #4 is not consistent with the
record. It was-not the applicant who decided one well for every
three or four residents would be better, but was a suggestion made
by the Department of Water Resources.

5. It should be further noted that at "findings of fact
#12", Welhan testified thét he bhelieved there would be sufficient
water to meet the needs of the proposed use as it was suggeéted.
At no time did Welhan indicated that he did not think that there
would be sufficient water to meet the proposed use together with
the existing uses. Further, proper well spacing would pnot
adversely affect prior wells.

6. In regard to "findings of fact #14", Sherl Chapman
did, in fact, testify that he was familiar with the water levels in
the area and he concluded that there was sufficient water for ten
domestlc wells, each with a Bﬂeﬂﬁ)tlon rate of between 25 and 35

FiLME
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gallons per minute and that those were sustainable. aAlthough he
concluded that the aquifer would not produce sufficient water for
irrigation of the entire 119 acres within the proposed subdivision,
that is net what this applicant is proposing and is, therefore,
irrelevant.

7. In regard to "findings of fact #16", Richard
Hollingsworth did not testify as to why his well had declined, what
the problems of his well were, nor how it had been tested. Everett
Diller said that he had some problems with his well, but, again, it
is a shallow well and he did not indicate that his well had been
tested or determined as to why its reduced productivity. Diller
did testify, as stated in "findings of fact #18", that he has not
experienced problems with his irrigation wells.

8. In regard to "findings of fact #25", it is disputed
that the ground water supply in Gibson Jack would not be sufficient
for proposed use and existing uses during drought or lower than
average precipitation uses. Pocatello has recently completed an
extended drought period and, at the conclusion of that drought, the
test well indicated that there would be sufficient water. Other
wells in the area did not experience the problems experiencedlby a
few with their wells, and it is uncertain why those others
experienced problems.

9. The applicants take exception to "findings of fact
#26" in that there would be sufficient water in the area to meet
the proposed use and the existing uses. With the proposed use
including use of storage tanks, there would be sufficient water to
provide in-house culinary use and provide for up to one-half acre
immediately adjacent to Hﬁ? residences for an appropriate yard.

RO
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Although present water users may be experiencing in-house culinary
problems, it is unknown whether that is because their wells are
simply too shallow, whether their wells are plugged because of
calcification or settling, or for whatever other reasons and
virtually none had their wells inspected or tested to determine why
there was a decrease in the productivity of their wells.

10. Both experts testified that there would be
sufficient water to meet the proposed applicant’s request and that
it would not have a significant impact on adjacent wells. That
fact remains undisputed in the record. The protestants offered no
expert testimony.

11. Therefore, it 1is specifically requested that a
finding be made that there is sufficient water to meet the proposed
application and requested that the issuance of permits be granted.

12. It is also requested that a transcript of the
hearing held on October 22, 1996 and continued on October 30, 1996,
before the hearing officer Gary Spackman, be forwarded to F.
Randall Kline, attorney for Gibson Jack Joint Venture a/k/a
Wildhorse Ridge Subdivision.

DATED this 24th day of July, 7.

9 .
F: ALL KLINE4 Attorney for

son Jack int Venture a/k/a
Wildhorse Ridge Subdivision

MICROFILMED
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CERTIFTICATE OF JSERVICE
I HEREBY CERTIFY that on the 24th day of July, 1997, I

served a true and correct copy of the foregoing document to the

following parties, postage prepaid thereon, in the manner indicated

below:

Harold Jones X U.5. Mail

Department of Water Resocurces Express Mail

Eastern Region Hand Delivery

900 N. Skyline - _  Fax

Idaho Falls, Idaho 83402

Richard Hollingsworth X__ U.S. Mail

9502 Gibson Jack —_ Express Mail

Pocatello, Idaho 83204 Hand Delivery
Fax

Clark Kelly X U.S. Mail

9685 Heather Rd. _____ Express Mail

Pocatello, Idaho 82204 Hand Delivery
Fax

Everett Diller _ X U.S. Mail

2917 N. Stephanie Rd. Express Mail

Pocatello, Idaho 83204 Hand Delivery
Fax

Karl J. Dreher, Director X U.S5. Mail

Department of Water Resources __ ___ Express Mal

P. O. Box 83720 ___  _Hand D ry

Boise, Idaho 83720-0098 _ ___ Fax

Cfi9éhséa Att25§é§
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State of Idaho

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, P.O. BOX 83720, Boise, Idaho 83720-0098
Phone: (208) 327-7900 FAX: (208) 327-7866

PHILIP E. BATT
GOVERNOR

October 30, 1997 KARL J. DREHER
DIRECTOR

RE: In the Matter of Application for Permit Nos. 29-08175, 29-08176, 29-08177, 29-08178,
29-08179,29-08180,29-08181,29-08182,29-08183,29-08184 in the name of Gibson Jack
Joint Venture, a.k.a. Wildhorse Ridge Subdivision

Dear Interested Parties:

Section 67-5246 provides as follows:

(1) If the presiding officer is the agency head, the presiding officer shall issue a final
order.

(2)  If the presiding officer issued a recommended order, the agency head shall issue a
final order following review of that recommended order.

(3)  Ifthe presiding officer issued a preliminary order, that order becomes a final order
unless it is reviewed as required in section 67-5245, Idaho Code. If the preliminary order is
reviewed, the agency head shall issue a final order.

(4)  Unless otherwise provided by statute or rule, any party may file a petition for
reconsiderationof any order issued by the agency head within fourteen (14) days of the issuance of
that order. The agency head shall issue a written order disposing of the petition. The petition is
deemed denied if the agency head does not dispose of it within twenty-one (21) days after the filing
of the petition.

(5)  Unless a different date is stated in a final order, the order is effective fourteen (14)

days after its issuance if a party has not filed a petition for reconsideration. If a party has filed a

petition for reconsideration with the agency head, the final order becomes effective when:
(a)  the petition for reconsideration is disposed of; or

(b)  the petitionis deemed denied because the agency head did not dispose of the
petition within twenty-one (21) days.

(6) A party may not be required to comply with a final order unless the party has been
served with or has actual knowledge of the order. If the order is mailed to the last known address
of a party, the service is deemed to be sufficient.

MICROFI My,
MAY 0 7 1995




(7) A non-party shall not be required to comply with a final order unless the agency has
made the order available for public inspection or the nonparty has actual knowledge of the order.

(8)  The provisions of this section do not preclude an agency from taking immediate
action to protect the public interest in accordance with the provisions of section 67-5247, Idaho
Code.

PETITION FOR RECONSIDERATION

Any party may file a petition for reconsideration of a final order within fourteen (14) days
of the service date of this order. The department will act on a petition for reconsideration within
twenty-one (21) days of its receipt, or the petition will be considered denied by operation of law.
See section 67-5246(4) Idaho Code.

APPEAL OF FINAL ORDER TO DISTRICT COURT

Pursuant to sections 67-5270 and 67-5272, Idaho Code, any party aggrieved by a final order
or orders previously issued in a matter before the department may appeal the final order and all
previously issued orders in the matter to district court by filing a petition in the district court of the
county in which:

i A hearing was held,

ii. The final agency action was taken,

iii. The party seeking review of the order resides, or

iv. The real property or personal property that was the subject of the agency action is
located.

The appeal must be filed within twenty-eight (28) days a) of the service date of the final
order, b) of an order denying petition for reconsideration, or ¢) the failure within twenty-one (21)
days to grant or deny a petition for reconsideration, whichever is later. See section 67-5273, 1daho
Code. The filing of an appeal to district court does not in itself stay the effectivenessor enforcement
of the order under appeal.

Sincerely,

Y/ —

NORMAN C. YOUNG
Administrator
: Water Management Division
Enclosure
cc:  IDWR - Region, Dick Larsen
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The Law Offices of RECEIVED
F Poncdt Flone, Chortored SEP 15 BH

7 7 WATER RESOURCES
A Professional Corporation WESTERN REGION

P.O. Box 397

427 N. Main, Suite L
Pocatello, Idaho 83204
Telephone (208) 232-8007
Fax (208) 234-4654

September 10, 1997

Gary Spackman, Hearing Officer
Department of Water Resocurces
2735 Airport Way

Boise, Idaho 83705

Re: Wildhorse Ridge Subdivision - Application for Water
Pernmit

Dear Mr. Spackman:

Please note that with regard to the tapes that were forwarded
to me from the Department of Water Resources, we have been-unable
to transcribe those to make any sense of them. Please advise as to
the status of the transcription at your end.

Additionally, there was a discussion that the hearing, once
the transcription is completed, would be rescheduled. Please
advise as to the date for that hearing, if one is, in fact,
necessary after the director’s review of the transcript.

I appreciate your assistance in this matter. If you have any
questions, please do not hesitate to contact me.

Sipmer '

4 anda;i line
FRK:1jw

c: clients
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The Law Offices of

G Dandall oo, Chortored

A Professional Corporation

RECEIVED
AUG 2 § 1997

Department of Water Resowrces

P.O. Box 397

427 N. Main, Suite L
Pocatello, Idaho 83204
Telephone (208) 232-9007
Fax (208) 234-4654

August 22, 1997

Department of Water Resources
P. O. Box 83720

Boise,

Idaho 83720-0098

Re:

In the Matter of Application for Permit Nos. 29-01875-29-

01894 in the name of Gibson Jack Joint Venture a/k/a

Wildhorse Ridge Subdivision

Dear Clerk:

Enclosed for filing please find the Request for Consideration
of Additional Issues regarding the above-referenced matter.

Thank you for your assistance in this matter.

If you have any

questions, please do not hesitate to contact me.

FRK: ljw

Encl

c:

Harold Jones

Richard Hollingsworth

Clark Kelly

Everett Diller

Karl J. Dreher, Director

Gary Spackman, Hearing Officer
Chris Pein

11 Kline
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RECEIVED
AUG 2 § 1997

Department of Water Resources

F. Randall Kline, Esguire

F. RANDALL KLINE, CHARTERED

427 N. Main St., Suite L

P.0O. Box 397

Pocatello, Idaho 83204-0397

Telephone: (208) 232-9007
Attorney for Gibson Jack Joint Venture a/k/a
Wildhorse Ridge Subdivision

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

IN THE MATTER OF APPLICATION
FOR PERMIT NOS. 29-08175, 29-
08176, 29-08177, 28-08178, 29-
08179, 29-08180, 29-08181, 29-
08182, 29-08183, 29-08194 IN
THE NAME OF GIBSON JACK JOINT
VENTURE a/k/a WILDHORSE RIDGE
SUBDIVISION.

REQUEST FOR CONSIDERATION OF
ADDITIONAL ISSUES

Nt Nt st Nt St vt it

COMES NOW Gibson Jack Joint Venture a/k/a Wildhorse Ridge
Subdivision, by and through their attorney of record, F. Randall
Kline of F. Randall Kline, and hereby requests that additional
issues for consideration are:

1. The availability of water and alleging that there is
sufficient quantity to meet the needs of the development and also
prior appropriators in the well configuration purposed.

2. A determination of the reasons why other wells in the
area have functioned satisfactorily, yet others have not.

3. The impact of the proposed wells on other existing wells
in the area.

It is additionally specifically requested that the testimony
be reviewed again regarding Dr. Welhan and Sherl Chapman and
transcripts be made available and reviewed regarding those issues.

DATED this 22nd day of August, 1997.

d;;f F. Randall Kline

MICROFILMER
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 22nd day of August,

1997, 1

served a true and correct copy of the foregoing document to the

following parties, postage prepaid thereon, in the manner indicated

below:

Harold Jones

Department of Water Resources
Eastern Region

900 N. Skyline

Idaho Falls, Idaho 83402

Richard Hollingsworth
9502 Gibson Jack
Pocatello, Idaho 83204

Clark Kelly
9685 Heather Rd.
Pocatello, Idaho 83204

Everett Diller
2917 N. Stephanie Rd.
Pocatello, Idaho 83204

Karl J. Dreher, Director
Department of Water Resources
P. O. Box 83720

Boise, Idaho 83720-0098

Fax: (208) 327-7866.

Gary Spackman, Hearing Officer
Department of Water Resources
2735 Airport Way

Boise, Idahoc 83705

Fax: (208) 334-2348

O8/R2/97[A: \£xrK\97=-1031.pei\requsat.ias]
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Hand Delivery
Fax

U.S. Mail
Express Mail
Hand Delivery
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U.S. Mail
Express Mail
Hand Delivery
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U.S. Mail
Express Mail
Hand Delivery
Fax

U.S. Mail
Express Mal
Hand Delivery
Fax

U.S. Mail
Express Mail
Hand Delivery
Fax
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The Law Offices of

T Rancoll Hne, Chrtorect @@ PY
A Professional Corporation
P.O. Box 397

R E C E l V E D 427 N. Main, Suite L

Pocatello, Idaho 83204
Telephone (208) 232-9007

AUG 2 5 1997 Fax (208) 234-4654

Department of Water Rescurcas
August 22, 1997

Department of Water Resources
P. O. Box 83720
Boise, Idaho 83720-0098

Re: In the Matter of Application for Permit Nos. 29-01875-29-
01894 in the name of Gibson Jack Joint Venture a/k/a
Wildhorse Ridge Subdivision
Dear Clerk:

Enclosed for filing please find the Request for Consideration
of Additional Issues regarding the above-referenced matter.

Thank you for your assistance in this matter. If you have any
questions, please do not hesitate to contact me.

FRK:1ljw
Encl

c: Harold Jones
Richard Hollingsworth
Clark Kelly
Everett Diller -
Karl J. Dreher, Director
Gary Spackman, Hearing Officer
Chris Pein




RECEIVED

F. Randall Kline, Esquire

F. RANDALL KLINE, CHARTERED JUL 2 8 1997
427 N. Main St., Suite L
P.O. Box 397 Department of Water Resouross

Pocatello, Idaho 83204-0397
Telephone: (208) 232-9007

Attorney for Gibson Jack Joint Venture a/k/a
Wildhorse Ridge Subdivision

BEFORE THE DEPARTMENT OF WATER RESQURCES
OF THE STATE OF IDAHO

IN THE MATTER OF APPLICATION
FOR PERMIT NOS. 29-08175, 29-
08176, 29-08177, 28-08178, 29-
08179, 29-08180, 29-08181, 29-
08182, 29-08183, 29~08194 IN
THE NAME OF GIBSON JACK JOINT
VENTURE a/k/a WILDHORSE RIDGE
SUBDIVISION.

PETITION FOR RECONSIDERATION

COMES NOW the applicants, Gibson Jack Joint Venture a/k/a
Wildhorse Ridge Subdivision, and hereby give notice and requests
that there be a reconsideration of the final order dated July 11,
1997, issued by Karl J. Dreher, Director.

1. This Petition for Reconsideration is timely, in as
much as it is filed within fourteen (14) days of the service of the
Order. A specific exception is taken to the determination that
there is insufficient water for the proposed use. The proposed use
sought to 1limit use of the water for culinary use and for
approximately one-half acre of lands immediately adjacent to a
residential dwelling. The same would be enforced through the terms
of restrictive covenants, deed and plat restrictions. The Proposed
- Order limited water usage to in-home culinary use and stock water.
The provisions to allow stock watering as defined under Idaho law
would be more than sufficient to accommodate the watering of

approximately one-acre of shrubbery and lawn. The assertion that
MICROFILMED
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home owners may not be appraised of the water restrictions
apparently suggests that the agency does not understand deed
restrictions, restrictive covenants for plat limitations placed
facially on the plat.

2. Further, discussion with regard to prior court
decisions seem not to be relevant. The initial proposal called for
much higher density of development and irrigation of the entire 119
acres. This is not the case nor has it ever been the proposal of
this applicant to do so.

3. In regard to "findings of fact #4", it should be
noted that the approvals were appealed at the time of the hearing.
However, under the current status, all approvals have been granted
by the City of Pocatello and County of Bannock.

4. Also, factually, item #4 is not consistent with the
record. It was not the applicant who decided one well for every
three or four residents would be better, but was a suggestion made
by the Department of Water Resources.

5. It should be further noted that at "findings of fact
#12", Welhan testified that he believed there would be sufficient
water to meet the needs of the proposed use as it was suggested.
At no time did Welhan indicated that he did not think that there
would be sufficient water to meet the proposed use together with
the existing uses. Further, proper well spacing would not
adversely affect prior wells.

6. In regard to "findings of fact #14", Sherl Chapman
did, in fact, testify that he was familiar with the water levels in
the area and he concluded that there was sufficient water for ten
domestic wells, each with a productimml_%@etween 25 and 35
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gallons per minute and that those were sustainable. Although he
concluded that the aguifer would not produce sufficient water for
irrigation of the entire 119 acres within the proposed subdivision,
that is not what this applicant is proposing and is, therefore,
irrelevant.

7. In regard to "findings of fact #16", Richard
Hollingsworth did not testify as to why his well had declined, what
the problems of his well were, nor how it had been tested. Everett
Diller said that he had some problems with his well, but, again, it
is a shallow well and he did not indicate that his well had been
tested or determined as to why its reduced productivity. Diller
did testify, as stated in "findings of fact #18", that he has not
experienced problems with his irrigation wells.

8. In regard to "findings of fact #25", it is disputed
that the ground water supply in Gibson Jack would not be sufficient
for proposed use and existing uses during drought or lower than
average precipitation uses. Pocatello has recently completed an
extended drought period and, at the conclusion of that drought, the
test well indicated that there would be sufficient water. Other
wells in the area did not experience the problems experienced by a
few with their wells, and it is uncertain why those others
experienced problems.

9, The applicants take exception to "findings of fact
#26" in that there would be sufficient water in the area to meet
the proposed use and the existing uses, With the proposed use
including use of storage tanks, there would be sufficient water to
provide in-house culinary use and provide for up to one-half acre
immediately adjacent to the residences for an appropriate yard.

PETITION FOR RECONSIDERATION MICROFILMED Page ~N
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Although present water users may be experiencing in-house culinary
problems, it is unknown whether that is because their wells are
simply too shallow, whether their wells are plugged because of
calcification or settling, or for whatever other reasons and
virtually none had their wells inspected or tested to determine why
there was a decrease in the productivity of their wells.

10. Both experts testified that there would Dbe
sufficient water to meet the proposed applicant’s request and that
it would not have a significant impact on adjacent wells. That
fact remains undisputed in the record. The protestants offered no
expert testimony.

11. Therefore, it is specifically requested that a
finding be made that there is sufficient water to meet the proposed
application and requested that the issuance of permits be granted.

12, It is also requested that a transcript of the
hearing held on October 22, 1996 and continued on October 30, 1996,
before the hearing officer Gary Spackman, be forwarded to F.
Randall Kline, attorney for Gibson Jack Joint Venture a/k/a
Wildhorse Ridge Subdivision.

DATED this 24th day of July, 7.

() .
F. ALL :;égﬂ{’Attorney for
fbson Jack nt Venture a/k/a

Wildhorse Ridge Subdivision
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 24th day of July, 1997, 1
served a true and correct copy of the foregoing document to the

following parties, postage prepaid thereon, in the manner indicated

below:

Harold Jones X __U.8. Mail

Department of Water Resources Express Mail

Eastern Region Hand Delivery

900 N. SKkyline _. . Fax

Idaho Falls, Idaho 83402

Richard Hollingsworth X U.S. Mail

9502 Gibson Jack Express Mail

Pocatello, Idaho 83204 Hand Delivery '
Fax

Clark Kelly X U.S. Mail

9685 Heather Rd. Express Mail

Pocatello, Idaho 83204 Hand Delivery
Fax

Everett Diller X U.S. Mail

2917 N. Stephanie Rd. Express Mail

Pocatello, Idaho 83204 Hand Delivery
Fax

Karl J. Dreher, Director X U.s. Mail

Department of Water Resources Express Mal

P. O. Box 83720 Hand D ry

Boise, Idaho 83720-0098 Fax

S

¥

icénsead Atizggé?
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State of Idﬁho

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, P.O. BOX 83720, Boise, Idaho 83720-0098
Phone: (208) 327-7900 FAX: (208) 327-7866

PHILIP E. BATT
July 11, 1997 GOVERNOR

KARL J. DREHER
RE: Inthe Matter of Application for Permit No. 29-08175, 29-08176, 29-08177, ZY%54T98, 29-
08179, 29-08180, 29-08181, 29-08182, 29-08183, 29-08184 in the name of Gibson Jack
Joint Venture, aka Wildhorse Ridge Subdivision

Dear Interested Party:

Section 67-5246 provides as follows:

(1)  If the presiding officer is the agency head, the presiding officer shall issue a final
order.

(2)  If the presiding officer issued a recommended order, the agency head shall issue a
final order following review of that recommended order.

(3) If the presiding officer issued a preliminary order, that order becomes a final order
unless it is reviewed as required in section 67-5245, Idaho Code. If the preliminary order is
reviewed, the agency head shall issue a final order.

(4)  Unless otherwise provided by statute or rule, any party may file a petition for
reconsideration of any order issued by the agency head within fourteen (14) days of the issuance of
that order. The agency head shall issue a written order disposing of the petition. The petition is
deemed denied if the agency head does not dispose of it within twenty-one (21) days after the filing
of the petition.

(8)  Unless a different date is stated in a final order, the order is effective fourteen (14)
days after its issuance if a party has not filed a petition for reconsideration. If a party has filed a
petition for reconsideration with the agency head, the final order becomes effective when:

(a)  the petition for reconsideration is disposed of; or

(b) the petition is deemed denied because the agency head did not dispose of the
petition within twenty-one (21) days.

(6) A party may not be required to comply with a final order unless the party has been
served with or has actual knowledge of the order. If the order is mailed to the last known address
of a party, the service is deemed to be sufficient.

Mic ROF ’LMED
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(7) A non-party shall not be required to comply with a final order unless the agency has
made the order available for public inspection or the nonparty has actual knowledge of the order.

(8)  The provisions of this section do not preclude an agency from taking immediate
action to protect the public interest in accordance with the provisions of section 67-5247, [daho
Code.

PETITION FOR RECONSIDERATION

Any party may file a petition for reconsideration of a final order within fourteen (14) days
of the service date of this order. The department will act on a petition for reconsideration within
twenty-one (21) days of its receipt, or the petition will be considered denied by operation of law.
See section 67-5246(4) Idaho Code.

APPEAL OF FINAL ORDER TO DISTRICT COURT

Pursuant to sections 67-5270 and 67-5272, Idaho Code, any party aggrieved by a final order
or orders previously issued in a matter before the department may appeal the final order and all
previously issued orders in the matter to district court by filing a petition in the district court of the
county in which:

i. A hearing was held,

ii. The final agency action was taken,

iii. The party seeking review of the order resides, or

iv. The real property or personal property that was the subject of the agency action is
located.

The appeal must be filed within twenty-eight (28) days a) of the service date of the final
order, b) of an order denying petition for reconsideration, or c) the failure within twenty-one (21)
days to grant or deny a petition for reconsideration, whichever is later. See section 67-5273, Idaho
Code. The filing of an appeal to district court does not in itself stay the effectiveness or enforcement
of the order under appeal.

Sincerely,
" L. GLEN SAXTON, Chit;
“i* Water Allocation Bureau

Enclosure

MICROF;'LMED
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| RECEIVED
. R
The Law Offices of ECE IVE D MAR ' 0 1997

S Sonael? _%rw, Errtorect MAR 0 7 1997 WATER RESOURCES
A Professional Corporation WESTERN REGION
Department of Water Resources

_P.O. Box 397

427 N. Main, Suite L
Pocatello, lIdaho 83204
Telephone (208) 232-9007
Fax (208) 234-4654

March 3, 1997

Mr. Karl J. Dreher FACSIMILE: (208) 327-7866

STATE OF IDAHO

DEPARTMENT OF WATER RESOURCES
1301 North Orchard Street
Statehouse Mail

Boise, Idaho 83720~9000

Re: Application for Permit Nos. 29-08175-29-08184 in the name
of Gibson Jack Joint Venture a/k/a Wildhorse Ridge
Subdivision

Dear Mr. Dreher:

Enclosed for filing please find the Objection to the Reguest
for Reconsideration regarding the above-referenced matter.

If you have any questions, please do not hesitate to contact

me.
Sincerely,
PRt g0

FRK:1jw

Encl

c: Harold Jones
Richard Hollingsworth
Clark Kelly

Everett Diller
Chris Pein
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- RECEIVED
MAR 0 7 1997

F. Randall Kline, Esquire Department of Water Resources
F. RANDALL KLINE, CHARTERED

427 N. Main st., Suite L

P.0O. Box 397

Pocatello, Idaho 83204-0397

Telephone: (208) 232-9007

Attorney for Gibson Jack Joint Venture

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

IN THE MATTER OF APPLICATION
FOR PERMIT NOS. 29-08175,
29-08176, 29-08177, 29-08178,
29-08179, 29-08180, 29-08181,
29-08182, 29-08183, 29-08184
IN THE NAME OF GIBSON JACK
JOINT VENTURE, aka WILDHORSE
RIDGE SUBDIVISION.

OBJECTION TO THE REQUEST FOR
RECONSIDERATION

A request has been made by Richard M. Hollingsworth,
requesting that the matter be remanded for further factual
development of the record prior to issuing the final order.

The same is specifiéally objected to on the basis and for the
reason that Mr. Hollingsworth is offering to present no additional
or new testimony or additional evidence that he did not have
readily available before, but is simply asking to rethink what has
already been thought about and to represent what has already been
presented.

Mr. Hollingsworth is continuing to assert that the matter
should be connected to city water, yet that is not now nor has it
ever been the issue before the Department of Water Resources. The
evidence presented at the hearing was well addressed by Mr.
Spackman in his determination.

It is further asserted that the request for reconsideration is
simply another delay tactic on the part of Mr. Hollingsworth and a

blatant attempt to incr%mﬁﬁfﬁ&?d expenses for the applicants.
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Mr. Hollingsworth continues to assert that there is a judicial
case which offers any presidential value at all. Apparently what
Mr. Hollingsworth fails, refuses and neglects to acknowledgé is
that the prior case dealt with a vastly different proposed
development than what is being proposed currently. The experts
that were present and testified at the prior hearings indicated, in
their professional opinions, that there was sufficient water to
service the development as it is proposed.

The fact that Mr. Hollingsworth wishes to argue about and
present the same evidence again that he presented previously, does
not merit a request for reconsideration. As such, costs,
sttorney’s fees and other appropriate sanctions should be levied
« "t Mr. Hollingsworth, as his request is not well grounded and
is =imply a pretext for elevating the costs and creating additional
delays. '

There 1is absolutely nothing that is contained within Mr.
Hollingsworth’s request that could not have been argued at the last

hearing or was in fact arqued at the last hearing.

DATED this 3rd day of March, 1997.
7 7

F. Randall Kline, Attorney for
Gibson Jack Joint Venture

M’CHOF]LMED
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 3rd day of March, 1897, 1 served

a true and correct copy of the foregoing document to the following

parties, postage prepaid thereon, in the manner indicated below:

Harold Jones

Department of Water Resources

900 North Skyline
Idaho Falls, Idaho

Richard Hollingsworth
9502 Gibson Jack

Pocatello, Idaho 83204
Clark Kelly

9685 Heather Road
Pocatello, Idaho 83204

Everett Diller
2917 N. Stephanie Road
Pocatello, Idaho 83204

83402

HETHE R

U.S. Mail
Express Mail
Hand Delivery
Fax

U.S. Mail
Express Mail
Hand Delivery
Fax

U.S. Mail
Express Mail
Hand Delivery
Fax

U.S. Mail
Express Mail
Hand Delivery

gl L L

Licensed Attorney
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OBJECTION TO REQUEST FOR RECONSIDERATION

Page 3




A?E@'E?Yy’@

RICHARD M. HOLLIMNGSWORTH

9502 GIBSON JACK FE8 55
POST OFFICE BOX #4 1997
PCCATELLC, IDAHG 33204-0004 I""“’Gnrofwa,e
1-208-224-2234 Bustor 1y - Ro5curceg

MR. KARL J. DREHER -
DIRECTOR -~ STATE OF IDAHO e
DEPARTMENT OF WATER RESOURCES RECEIVED
EASTZRN REGION

500 NORTH SKYLINZ FEB 2 8 1997

IDAHO FALLS, IDAHC 38340:2
WATER RESOURCES

February 21, 1997 WESTERN REQION

RE: In the matter of Application for Permit Nos.
29-08175 through 29-08184 in the name of
Gibson Jack Joint Venture, aka Wildhorse Ridge
Subdivision.

Dear Mr. Dreher:

On the "recommendad order” i{ssued by the your department
pursuant to Section 67-5243, Idaho Code, signed by Mr. Gary
Spackman on the 4th of February 1997. There are provisions in
this order which I want to file this petition for reconsideration
kefore you issue a final crder. '

a scheduled time for oral argument in this
I order. I do understand that this
f authcrized will be held in Boise.

1
[ . .
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I strongly fsel that the State of Idaho, Department of Water
Resources should remand this matter for further facgiual
development of the record before issuing a final crder.

On the Recommended Order, page #1, under "FINDINGS OF FACT",
NO 1.

If a well is drilled, and the use of this well {s to supply
water for the service of domestic needs of up to four residential
nomes, and the wel! =axperiences the preblems that the surrounding
existing wells are having, and the recall i3 not there, ani the
well water level continues to drop. and the welil is no longer
capable of producing the demand of water supply needed for four
homes, what alternatives will the home owners have then 7 "City
Watar hook up”

The application proposes to cumulatively supply water for
119 acres with 33 lots, using 10 wells. Right now their are
domestic wells surrounding this subdivision which are having
recall problems. Some residence had to redrill new wells because
the original ones could not produce enough water for their

MICROF;LMED
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cirestic use.

On Page #C2
N 3.

There is a court crder signed by District Judge Wallace M.
trum, case number #39322-C. for this same parcel! of land,

Trans

stating uha* no additional wells will be drilled, and that the
water supply will come from the City of Pocatello. I strongly
ask vou to review the filed or records for confirmation. The
prasent develcopers were awhere of this my there own admittance.
but ye: deniad its existence at the first meeting which was held
with the City <f Pocatellc in its first stages of approval of the
subdivision.

The Bannock County Commissioners did reject the proposal and
this rejection was upheld by the District Court of the Sixth
Judicial District Courts, in the 1980's. (This is the same land
Mr. Dreher., that the present developer is using.)

Mr. Dreher, can your department override a zourt order, that
runs with this existing land and allow the proposed wells against
the court ordser 7
A quote:

"The applicant originally proposed one well and one septic
tank for each residence. After initially analyzing the

avai;aglhity of water in the area, however, the applicant decided
that one well for every ithree or four residences would rzduce
the chance 3* iocal well interferenss and would also force betiar
maintenance by the owners.” End of Quote.

This teils me, that they know the problem exist, and in my
pinion have nc concern for the families who will be buving there
lots, and later not having the water there for home usags.’

NO 6.
A Juote:

"Each <f the residential lots within the subdivisicon will be
(AN oS ) thrce acres in size. The applications propose one-half
acra of irrigation per rasidential lot. The remainder of each
lot will remain in natural wvegetation.” End ¢f Quote.

Fire's, the developers are not even compiving with state
fire marshal guidelines, and can not meet with the reguired
gallons of water needed fcr such protection. Unless something
has changed since November 15%96.

Who is going to control that the residents are going to
comply with the irrigation of a half acre ? By law, who can stop
them, if they don't ? Who is going to monitor it 7 And if the

MFCHOFFLMED
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3 are broksen. whoe zan act on 1t

nk nst they will have there monsey and
1em wiii fall cn the new land owners,

: ne Wit - si‘:?:
ard the exiszsing surrsunding residence.

Mr. Drzher, if 2 single well, supplyving water to four
residents., zTannct supply the neseded water. Can thos2 residaents,
who ars noew land owners. sink there own individual well, and pull
off the community well 7 The 38 lots will turn intc 38 wells ?
Zan this hagpen T Resuiting in the final outcome of the watsar

>t

baing gone hose who live on top of Gibson Jack. We will have
2o hook inte City Warer, and each residence being responsible for
the ceost t2 40 s¢, because the water will be depieted 7 While
the developers walk away from it ?

City water is there, for their hook up. Lets do it right, and
have the city water brought in as the court order has spelled
out. Then the water will be there for all user’'s, and their
needs, including fire protection.

NO 8.

I was given the understanding that Mr. Welham was not paid.
The testing they did was not proper nor did it prove that
sufficient water is there. They pumped water Mr. Dreher for 2 1/2
days straight, one day after the other. they pumped for approx.
6-7 hours on the first day, 5-6 hours on the second day, then
approx. 4 hours on the last day.

The r=zcali irn this area is slow to act. thes month in the
veay they 2:3 thiz was when the water should of bsen high to my
%nier:tani-“;. How could this sort of rasting really show thz
affects of water supply or the effect of it. I savy this due to
your own dzgartments knowiedge when I asked fcor help or guidance
in 1984, ard I gqucte:

"THE TIME OF MAXIMUM WATER RECHARGE AND MAXIMUM WATER
DRAWDOWN WILL LAG THE TIME OF SURFACE WATER RECHARGE BY A TIME
PERIOD DEPENDENT UPON THE DEPTH, POROSITY OR PERMEABILITY AND
SLOPE_OR GRADIENT. 1IN ORDER TO DETERMINE THE TREND OF
GROUNDWATER RISE OR DECLINE,

DATA SHOULD BE COLLECTED FOR A LONG ENOUGH TIME
PERIOD TO SHOW THE SEASONAL FLUCTUATIONS AND THE ANNUAL CHANGES
IN BOTH THE PEAKS AND MINIMUM LEVELS ASSOCIATED WITH NON-STATIC
GROUNDWATER LEVELS.

THE WATER LEVEL OF A CONFINED AQUIFER IS DEPENDENT UPON THE
RECHARGE MINUS THE WITHDRAWALS FROM THAT SYSTEM.

This was a dceccument from Lyle Swank, PE, the Assistant
Watermaster, dated May 18, 19384.
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Agairn, they pump water f£or three days straight Mr. Dreher,
axd say thers is water When we, the residents whe have livau
rnera for 3 to 20 years pius have testified £ our water problams.
Az 1f our commanis mean nothing. and that cur actuzal <pe”x~n ag
neld oo amsrit I have asked for suzh a study as Mr. Swank
stated, Lo put my mind at peace a3z well as the surrcunding
rasidents, that the water will sustain the additional walls, and
not effect my water. nor my neighbors. But it seems to go
untheard

Mr. Wslhan' s report, 13 a raport taxern from thes existing
walls that were drilled near thnis subdivision. He makes charts
and graphs Ifrom our Wwell logs, and says, plenty cf water. Wall
logs that are 20 years plus old, representing conditions in the

1970's, not the present situation. Most of the well logs are
estimates, I have heard this from even individuals in your own
department. Out puts are not accurate, they are estimates in
most cases. In my opinion, Mr. Welhan's report is not proper nor
valid, due 4o the means inwhich he got his information, well logs
from our wells, data that does not show the problem as it is now.

My comment on this Mr. Dreher, is simply this, it was
reported to the Bannock County Planning and Zoning that the final
output was 20 gallons per minute. Not 38 gallons per minute.

No o132,

sDisirict Fudgs Wallavs M. Transtrum, on the 13th o of
Noverser . 1937, in his MEMCORANDIM DECISION AND ORDER, cas=s No
#39322-C, stated in the second paragraphn, and I Jusie:

..... In _September 1984, the Bannock County Commissioners
{Board) agproved a_conceptual subdivision plan filed by
plaxnt1fL§/pet1t1oner§ (developers) on the condition that the
subdivision would be connected to the Pocatello Municipal Water

System” ....end of Quote.

-

Then in the fifth paragraph, of this same document, and I
Juota:

(

..... "Agcording to petitioner's (Mr. Bob Tripp d/b/a Gibson

Jack, lst Addition) own expert, Mr. Chapman, the ground water

supply is inadequate to meet the requirements that had been

established by the board. The finding by the Board that domestic
wells will not be capaple of producing sufficient water to supply
the lots is_reasonable is supggrtedﬁb_ subs;an;xal_ev;dence"and

will not be disturbed on appeal ..... end of Quote.

On PFage #4.
NO 24.
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"The testimony of both the experts retained by the applicant
and the protestants’ witnesses established that there is water
available for appropriation during normal-to-high precipitation
yvears, at least during the early part of the summer. Testimony
astablished that during periods of drought or lower than average
precipitations, the limited ground water supply in the Gibson
Jack drainage may not supply sufficient water for both the
proposed use and existing uses.”

Dreher, “ur area has more 4drought years than the ohther
Raccords are availablz for th.s as fazt I sukmitted
documentation on this matt2r, showing the vears of drocught., one
after the other.
On Page #5
NG 26.

I disagree with this statement, completely.
Illustration:

It takss approx. % gallons to
+ =

f ha toilet, 38 Lots, and
since most homes bkeing built now, ar
an
i

1l
e two bathroom residence and
ce. The toilets get flushed.
n =2ach house hold.

LR 7]

a two more ocgupants in each resid
lets go low, and say 4 times a day

5 gailons per f£lush X four flush’'s = 20 gallons of water a
day

20 gallens of water a day X 32 residents = 760 gallons of
water z day.

]
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320 gallons of water
week

e

[$1}

water a2 week X 52 weeks = 276,640 gallons of
water per year.

U
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Wy
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p—
s
[}
o]
o
[
Fi

Then add in showers, dishwashers, drinking water,
clothswashers, bathtubs, and watering a lawn. Millioens of

galilons of water, taken from the underground off 119 acres of
land.

Tc my memory, vour depar:iment has a form, titled "Notice of
Claim to a Water Right' acquired under state law for domestic and
Ot $LOCKk watsr purposes. For daily use is less than 13,000
gallcons per day. If this is a average for one residential home
use, that is allot of water for people who don't understand the
problems in an area whers water is declining.

13,000 gallons of water a day = 7 days = 31,000 gallons of
water a week per

resident.
MICROF!ILMED
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""\ .
21,000 gallons of water a week X 38 residents = 3,455,0€C0
gallicns of
Water psr
weak
2,452,000 gallens of water a week X 52 weeks = 179,215,000
gallons of
water a year
And this 3doces ot inclu e those of us who are presently
wsing tha ground water supply.

put two new largs wells in the
nd of Gikson Jack p-eek Rozd, to
the City of Pocatello, it will

2]
area, one of which ig at the
the South East. Comments from
supply new water demands.

Now loock at the reports reflecting all the drought years we
have had, replenishing the water supply is not there. That is
why our existing wells have dropped from our usage.

There is not sufficient water, and to increasz the millions
of gallons of water on our currant water tabls psr yvear, s not
righ

Mr. Dresher, I feel that I have tried to ask for conformation
to ease my mind, that the existing water table will supply the
water needed for this proposed subdivision, as Mr. Swank stated.
Eapecially when the gxisting users are having water problems,

s.ow rezall. water drepage, and having to put new wells in.

If thess additicnal wells arve alicwed, and if my residsance is
affzsored by it, I have svery intention of filing a law su.te
against ths develcpers, as well as your departiment. For I fzel
that I have Jone cut of my way. to ask my neighbors to tastify of
cur water problems, aind ¢o show your department that studizs are
not proper, nor is the water supply sufficient for the additional

burden that might be put on it.

I also feel, that this will not be monitored at all., but
just over locked. I fore see Neighbor against Neighber in water
usagae if this goes through with the well idea.

The lccations of the proposed wells are given on Page #7.
What if, they sink a well, and it doesn’'t give thre water uzeded
to supply water for four residence. Will they be allowed to keep
sinking a wall in that general arsa, until they hit the volume
they attempt to get 7 Will the first well be used, since it has
been drilled.

I have tried to locate existing laws to bring to your
attention. But feal vcou should al-ready be familiar with past
situations and rulings of law, being the Director for the State
of Idaho, Water Resource's.

MICROFILMED
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I have guoted a case law which stands, on this same land
already, with the Sixth Judicial District Court.

r case's hefore the Dapartment of Water resources of the

Dthne
State of Idaho, in 1391 in the matter of applications for permits
nos 13-7427 in the rame of Von N. Simonson, 13-745! in the naxne
of Richard or Ila Holsten, 13-7458 in the name of Dwain K.
Christensen, 29-7505 ir the name of M % M Cantral Dairy., Z3-7635
and 29-7537 in the name of Don €. Rigby, 23-7618 in the nams of
Golden Grain FParms, and 29-7608 in the name of Terry
Rindlighaker

I went T2 the Zounty Law Library, and have found remarks
which I fgel are similar to my petition.

(Utah 1669) Wayman vs Murray City Corp., 458 P 24 861, 23
Utah 24 97.

{(Or. App. 1973) Vandehey vs Wheeler., 507 P.2d 831, 13 Or.
App. 25.

{Colo. 1974} XKuiper vs Lundvall
{(Colo. 138688} Felhauer vs People
(Colo. 1963) Whitten vs Coit

{Idaho 1977) Nettleton vs Higginson
{Idaho 1973) Dekousse vs Higginson
(M. M. 1684) Reyrnolds vs Wiggins

lwatzr vs Oklahoma Waler

{Idaho 1976} Briggs vs Golden Valley Land & Cattle Co.

Dated this o/ of February 1997.

o=t . 44/41‘_’;. .
RICHARD M-
9502 GIBS
POST OFF

POCATELLD, ADAHO 83204-0004

MICROFILMED
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I do hereby zcartify ¢
I mailed 3 trus and <correct Copy.
foregoing Fetitiorn. Exoepri
F. Randall Clin=s
Post Office Box 337
427 Mairn, Suitse L
Pocateils, Idaho 33204

Clark Kelly
9685 Heather Ekzad
Pocatellc, Idahn 83204

State of Idaho

Department of Water Resources
1301 North Orchard Street
Statehouse Mail,

Roise,

Idaho 83720-900C

postage prepaird, of the

hat on this o2 day of February. 1997,
L

ons and Briefs to the foliowing:

Hareld Jones

Depariment of Water Resources
Eastern Region

803 North Skyline

Idaho Falls, Idaho 83402

Everatt Diller
2917 Neorth Stephanie Read
Pocatello, Idaho 83204

MICROFILME
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, : | | REGEIVED
FEB 2 4 1397

State of Idaho Depatmant of Water Resources
Dept. of Water Resources

Attn: Karl Dreher, Director

1301 North Orchard St.

Statehouse Mail

Boise, Idaho 83720-7866

February 20, 1997

Recommended Order
RE: Permits # 29-08175 through and including 29-08184 listed in the name of Gibson

Jack joint venture, AKA Wildhorse Ridge Subdivision.

Dear Sirs,

Here are a few items you should consider before issuing your final orders on the above
mentioned subdivision. The following items of the recommended order show incorrect
statements.

Item # 9-10 on page 3 - the test well was tested in January 1996, which is the recharge
cycle for that aquifer. Therefor, this well test does not give an accurate quantity of water
that would be available during peak times of water usage from the aquifer.

Item # 11-12 on page 3 - the wells that are already in place and being used by the present
water users may be adequate at the present time but, the question we have is why we
should be required to deepen our active wells so that someone new can come in and
deplete our water resources. The Professional Geologist was uncertain about the
existence, or capacity of a deeper aquifer. The 25 to 35 gallons per minute production
rate is inadequate for a 3 or 4 person family community well system.

Item # 18 on page 4 - Mr. Oliver testified that he had to drill a new well, not re-drilled
his well, so the information in item #18 is completely in accurate.

Item # 19, 20, 21, 22, 23, & 24 on page 4 - all of the present property owners with water
rights have experienced water shortages in previous years. As per item #24, according to the
testimony of both the expert witnesses and the Protestants, there is water available during
the early part of summer, but in years of lower than average precipitation there is limited
ground water supply. That limited supply forces the current water right holders to let their
properties dry up, or burn because of a lack of water, which deprives them of their legal
water rights.

Items covered by the Conclusions of Law on pages 5 & 6 - Who will be responsible for
monitoring and enforcing the rights of the present water right holders? Who will monitor
and control the locations and number of wells as prescribed on page 7?7 The subdivision is
to be completed in phases therefore, I recommend the wells and water rights be administered
according to the development as outlined in the plat.

§ to the development as outinec in the plat MICROFILMED
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In conclusion, as an existing water rights owner I hope you will take into consideration the
discrepencies I have outlined above. To me these items are indicators of what could be ex-
pected in the future relative to the developer of this subdivision. It is not my intent to infringe
on other peoples rights, but to protect my own. Thank You in advance for your consideration
on this issue.

Sincerely,

3

Sy L

Everett & Fran Diller
2917 N. Stephanie Rd.
Pocatello ID 83204-7241

MICROFI e,




9. The Iverson well was tested on January 11, 1996. It pumped between 20 and 38
gallons per minute. A recording device was placed in a well owned by Chad Nelson. The Nelson
well is located approximately one-quarter mile away from the Iverson well.

10. Based on the well test, Welhan estimated the aquifer's water holding capacity, its
transmissivity, and the possibility of interference with other wells. He concluded that there would
be very little local interference caused by the proposed wells. He also concluded that most of the
ground water is diverted from storage that recharges annually to an aquifer of limited capacity.
He concluded that pumping during the irrigation season decreases the ground water level in the
aquifer, but precipitation during the non-irrigation months recharges the aquifer and refills the
aquifer to the approximate level ¢f the previcus year.

11.  Welhan stated that the storage in the aquifer might not be sufficient to satisfy all
the uses if there are extended droughts or if a large number of water users divert additional water
from the aquifer. Welhan testified that the local aquifer in the mouth of the Gibson Jack Creek
drainage will sustain the withdrawals from existing wells and also the additional ten wells
proposed by these applications during normal to high precipitation years. Welhan stated that
wells east and north of the proposed subdivision could experience problems during low recharge
years.

12. Welhan's report speculates that there may be a shallow and a deep aquifer, and that
some of the water users presently pumping from the shallow aquifer might be able to pump from
the deeper aquifer if they deepened their wells. Welhan was uncertain about the existence or
capacity of the deeper aquifer, however.

13.  Sherl Chapman, a geologist representing the applicant, testified that he is familiar
with water levels in the area, and that he had also derived some aquifer values based on tests he
had conducted. He concluded that there was sufficient water for domestic wells with a
production rate of between 25 and 35 gallons per minute. He concluded that the aquifer would
not produce sufficient water for irrigation of all the lands within the proposed subdivision.

14,  Several owners of residential or agricultural properties surrounding the proposed
place of use testified regarding declining ground water levels in existing wells. The location of
most of the wells are depicted on Figure 1 of applicant's exhibit no. 4.

15.  Richard Hollingsworth testified his domestic well water levels have declined 63
feet from the first measurement in July 1978 to a measurement in July 1993. He testified that he
cannot irrigate his one-half acre of lawn during the summer. He also testified that sometimes
there is insufficient water to flush a toilet during the summer.

RECOMMENDED ORDER, Page 3
MICROF Mg
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16.  Everett Diller (Diller) stated that he had lived in the Gibson Jack Creek area since
1978. He testified the water supply was good until a few years ago. He testified he can only
irrigate a 7200 square feet front lawn in the summer with his domestic well.

17.  Diller also owns an irrigation well that irrigates approximately four acres. Diller
hasn't experienced any pumping problems with his irrigation well. The irrigation well is 265 feet
deep, approximately 100 feet deeper than the domestic well.

18.  Michael Oliver (Oliver) testified that a domestic well was drilled on his property in
1991 to a depth of 180 feet. During 1994, the well was pumping air, and Oliver redrilled his well
in December 1994 to a depth of 300 feet. Oliver did not testify that he experienced any water
shortages after redrilling his domestic well. Oliver irrigates a 5,000 square foot lawn.

19.  Harvey Pickens (Pickens) owns both a domestic well and an irrigation well located
south of the proposed place of use. Both the wells are approximately 300 feet deep.

20.  Pickens' domestic well was drilled in 1969. Pickens purchased the property in
1972. During the first few years, Pickens' domestic well produced sufficient water. During the
last six to eight years, however, the domestic well has not produced sufficient water for domestic
use.

21.  Pickens' irrigation well was drilled in 1992. In the spring of 1996, Pickens could
only pump for four hours. In the fall of 1996, he could only pump for 30 minutes.

22.  Mary Harling (Harling) owns a well that is 115 feet deep. When her domestic well
was drilled in 1978, the water level was within 50 feet of the land surface. Since 1978, Harling
has [owered her pump 20 feet, and in 1996, began experiencing problems again. During late
1996, Harling could not run a clothes washer and a dish washer at the same time because her
pump would not produce enough water.

23.  Michael Nix testified his well was drilled in 1986 to a depth of 260 feet. Larry
Bybee testified he owns a domestic well drilled to a depth of 180 feet. Both testified about
declines in ground water levels and difficulty in diverting sufficient water.

24.  The testimony of both the experts retained by the applicant and the protestants’
witnesses established that there is water available for appropriation during normal-to-high
precipitation years, at least during the early part of the summer. Testimony established that
during periods of drought or lower than average precipitation, the limited ground water supply in
the Gibson Jack drainage may not supply sufficient water for both the proposed use and existing
uses.

RECOMMENDED ORDER, Page 4 M"Cﬁ’o -




25.

During periods of low precipitation, the domestic uses proposed will remove water

from the system that should be delivered to earlier-in-time water right holders.

26.

Diversion of water by a new domestic water user for in-house culinary use will not

significantly reduce water supplies available to holders of earlier in time water rights, because the
use is essentially non-consumptive.

27. The protestants stipulated that the applicant has sufficient financial resources to

develop the project and that the applications are not proposed for purposes of speculation or

delay.

CONCLUSIONS OF LAW
1. Idaho Code § 42-203 A provides, in pertinent part, as follows:

In all applications whether protested or not protested, where the proposed use is
such (a) that it will reduce the quantity of water under existing water rights, or (b}
that the water supply is insufficient for the purpose for which it is sought to be
appropriated, or (c) where it appears to the satisfaction of the director that such
application is not made in good faith, is made for delay or speculative purposes, or
(d) that the applicant has not sufficient financial resources with which to complete
the work involved therein, or (e) that it will conflict with the local public interest,
where the local public interest is defined as the affairs of the people in the area
directly affected by the proposed use, or (f) that it is contrary to conservation of
water resources within the state of Idaho; the director of the department of water
resources may reject such application and refiise issuance of a permit therefor . . . .

2. The applicant bears the burden of proof regarding the criteria set forth in Idaho

Code § 42-203A.

3. Domestic water users are intolerant of deficiencies in water supply. Most

domestic water users expect to be able to irrigate some greenery associated with their homes.
Domestic water users have an almost absolute expectation that there is sufficient water for in-
house culinary use; water to drink, to shower with, to wash clothing, or to flush a toilet.

4. These absolute expectations are held by individuals who may buy lots from the

applicant, by the protestants, and by other water users. Present water users are already
experiencing in-house culinary water delivery problems and difficulty in irrigating greenery
associated with their homes.

RECOMMENDED ORDER, Page 5
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5. Future lot owners should not be mislead into believing that an approval of a water
right permit will satisfy their absolute expectation of delivery of domestic water on demand. At
times, there will not be sufficient water to satisfy their expectations and the expectations of
domestic and irrigation users with earlier uses and earlier priority water rights. Total fulfillment
of the expectations of the applicant's successors would injure earlier in time water uses.

6. There is sufficient water for strict, limited, in-house culinary use and water
consumption for stock associated with future homes that will be built in the proposed
development.

7. According to the testimony, there is insufficient water for irrigation of any land in
the proposed place of use.

8. The applicant has sufficient financial resources to develop the proposed project.:
9. The applicants are not seeking a permit for speculation or delay. -
10. The use proposed by the applications is in the public interest, except where injury

ot insufficiency of the water supply relates to the public interest.

11.  The use proposed by the applications is consistent with principles of conservation
of the water of the State of Idaho.

ORDER

IT IS HEREBY ORDERED that application for permit nos. 29-08175, 29-08176, 29-
08177, 29-08178, 29-08179, 29-08180, 29-08181, 29-08182, 29-8183, and 29-08184 are
PARTIALLY APPROVED to allow diversion for domestic purposes for in-house culinary use
and direct water consumption by stock associated with a domestic dwelling only.

IT IS FURTHER ORDERED that the permits are conditioned as follows:

1. Proof of construction of works and application of water to beneficial use shall be
submitted on or before the date in the Final Order.

2. Subject to all prior water rights.

3. Project construction shall commence within one year from the date of permit
issuance and shall proceed diligently to completion unless it can be shown to the satisfaction of
the Director of the Department of Water Resources that delays were due to circumstances over
which permit holder had no control.

RECOMMENDED ORDER, Page 6 .
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4, Right holder shall comply with the drilling permit requirements of Section 42-235,
Idaho Code.

5. A well drilled pursuant to this permit must be located at least 500 feet from any
existing well. Well spacing closer than 500 feet must be approved by the Department of Water

Resources.

IT IS FURTHER ORDERED that points of diversion and places of use within
Wildhorse Ridge Subdivision are further defined as:

1, Well #1 is located between Lots 1 & 2, and serves Lots 1, 2, 19, and 20 under
Permit No. 29-08175.

2. Well #2 is located between Lots 3 & 17, and serves Lots 3, 4, 17, and 18 under
Permit No. 29-08176.

3. Well #3 is located at the common corner of Lots 5, 6, 13, and 14, and serves Lots
5, 6, 13, and 14 under Permit No. 29-08177.

4, Well #4 is located within Lot 9, and serves Lots 7, 8, and 9 under Permit No, 29-
08178.

5. Well #5 is located between Lots 11 & 12, and serves Lots 10, 11, 12, and 15
under Permit No. 29-08179.

6. Well #6 is located between Lots 16 & 24, and serves Lots 16, 24, and 25 under
Permit No. 29-08180.

7. Well #7 is located between Lots 23 & 37 and serves Lots 21, 22, 23, and 37 under
Permit No. 29-08181.

8. Well #8 is located between Lots 33 & 34, and serves Lots 33, 34, 35, and 36
under Permit No. 29-08182,

9. Well #9 is located between Lots 30 & 31, and serves Lots 29, 30, 31, and 32
under Permit No. 29-08183.

10. Well #10 is located between Lots 26 & 27, and serves Lots 26, 27, and 28 under
Permit No. 29-08184.

MICRA-,, .
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State of Idai.o

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

PHILIP E, BATT
GOVERNOR

7
February 5, 199 KARL J. DREHER

DIRECTOR

RE: In the matter of Application for Permit Nos. 29-08175 through 29-08184 in the name of
Gibson Jack Joint Venture, aka Wildhorse Ridge Subdivision

Dear Interested Party:

The accompanying order is a "recommended order" issued by the department pursuant to

Section 67-5243, Idaho Code. The provisions of this order will not become effective until the
Director jssues a final order in this matter.

Each party to these proceedings who appeared at the hearing may file a petition for
reconsideration, briefs and exceptions to the recommended order and may request oral argument
before the Director of the department as further described below:

PETITION FOR RECONSIDERATION

Any party may file a petition for reconsideration of a recommended order with the hearing
officer issuing the order within fourteen (14) days of the service date of the order. The hearing
officer will act on a petition for reconsideration within twenty-one (21) days of its receipt, or the
petition will be considered denied by operation of law. See Section 67-5243(3), Idaho Code.

EXCEPTIONS AND BRIEFS

Within twenty-one (21) days after (a) the service date of this recommended order, (b) the
service date of a denial of a petition for reconsideration from this recommended order, or © the
failure within twenty-one (21) days to grant or deny a petition for reconsideration from this
recommended order, any party may in writing support or take exceptions to any part of a
recommended order and may file briefs in support of the party's position on any issue in the
proceeding. Written briefs in support of or taking exceptions to the recommended order shall be
filed with the Director. Opposing parties shall have twenty-one (21) days to respond.

ORAL ARGUMENT

The Director may schedule oral argument in the matter before issuing a final order. Oral
argument on exceptions to a recommended order shall be heard at the discretion of the Director. If
oral arguments are to be heard, the Director will, within a reasonable time, notify each party of the
place, date and hour for the argument of the case. Unless the Director orders otherwise, all oral
arguments will be heard in Boise, Idaho.

MICROFILMED
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CERTIFICATE OF SERVICE

All exceptions, briefs, requests for oral argument and any other matters filed with the
Director in connection with the recommended order shall be served on all other parties to these
proceedings in accordance with Rules of Procedure 302 and 303.

FINAL ORDER

The Director will issue a final order within fifty-six (56) days of receipt of the written briefs,
oral argument or response to briefs, whichever is later, unless waived by the parties or for good cause
shown. The agency may remand the matter for further evidentiary hearings if further factual
development of the record is necessary before issuing a final order. The department will serve a
copy of the final order on all parties of record.

A party aggrieved by a final order of the Director is entitled to judicial review in compliance
with sections 67-5271 through 67-5279, Idaho Code.

Sincerely,

L. GLEN SAXTON, Chie
Water Allocation Bureau

Enclosure

C: IDWR - Region

Pg 2
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The Law Offices of

S Poonaoldl one, Ehnrtoved

A Professional Corporation

Harold Jones _

Water Rights Supervisor

Idaho Dept. of Water Resources
900 North Skyline Drive

Idaho Falls, Idaho 83402-1718

P.0. Box 397

427 N. Main, Suite L
Pacatello, Idaho 83204
Telephone (208} 232-9007
Fax (208} 234-4654

October 1, 1996

Re: Gibson Jack Joint Venture
Application Permit Nos. 29-01875 thru 29-08184

Dear Mr. Jones:

Please note and be advised that we have not received
verification of the hearing date regarding the appeal from Gary
Spackman, which is tentatively scheduled for October 22, 1996.

Please advise,

FRK:1jw

Cc: Chris Pein

MICRCOFILMED
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The Law Offices of

T Pondcll Fone, Chortored

A Professional Corporation

P.O. Box 397
427 N. Main, Suite L
Pocatelio, Idaho 83204

Telephone (208} 232-8007
September 17, 1396 Fax (208) 234-4654

RECEIVED
Harold Jones SEP 1 8 1996
Water Rights SuperVisor Department of Water Resources
Idaho Dept. of Water Resources Eastern Ragion

900 North Skyline Drive
Idaho Falls, Idaho 83402-1718

Re: Permit Nos. 29-01875 thru 29-08184
Applicant: Gibson Jack J01nt Venture
Objectors/Intervenors:

Richard Hollingsworth (August 10, 1996)
Clark Kelly (August 17, 1996)
Everett D, Diller (August 12, 1996)

Dear Mr. Jones:

This is a response to the objections filed by Richard M.
Hollingsworth, Clark Kelly and Everett D. Diller on behalf of
Gibson Jack Joint Venture.

1. Will the proposed use reduce the quantity of water under
existing water rights?

Response: Pursuant to the engineered studies done, the
guantity of water will not be reduced.

2. 1Is the proposed water supply insufficient for the purpose
intended?

Response: With the restriction of watering not more than
one—half an acre of property for the culinary use of the well,
there should be adequate water available as determined by the
engineered studies.

3. Is the application made in good faith or for delay or
speculative purposes?

Response: The application is made consistent with the
application for subdivision development.

4. Has the applicant sufficient financial resources with
which to complete the project?

Response: The applicant has suffidﬂ&h&(ﬁqgﬁﬁﬁycial
resources to fully complete the project.
MAY 0 7 1938




September 17, 1996
Page 2

5. Will the proposed use conflict with the local public
interest?

Response: The proposed use will not conflict with the
local public interest and will simply utilize the water resource
that is available in the area.

6. Is the proposed use contrary to conservation of water
resources within the State of Idaho?

Response: The applicant submits that the proposed use is
in harmony with conservation of water resources within the State of
Idaho.

In further response, Mr. Hollingsworth makes reference to a
Memorandum Decision and Order, Case No. 39322-C, which provides no
benefit or authority in these proceedings. The facts and
information presented in that case were not as well engineered or
tested as they have been with regard to the information presented
to the Bannock County Land Development Board.

Additionally, the ultimate finding of Judge Transtrum
supported the findings of the Bannock County Land Development
Board. In this case, both the Bannock County Land Development and
the County Commissioners have made a determination which supports
the approval and the development of the Wildhorse Ridge Subdivision
a/k/a Gibson Jack Joint Venture. Therefore, the reliance upon
Judge Transtrum’s decision is of no precedential wvalue. The
applicants intend to present evidence which refute the claims made
by Hollingsworth.

Regarding the protest by intervenor, Clark Kelly, Mr. Kelly
suggests that the development connect to city water. However, he
fails to mention that city water is presently not available in the
area. Further, he fails to cite any specific evidence which
indicates that this development will, in fact, impact on his water.
Unfortunately, some people feel that you can drill a well and not
approve it for twenty years and it continues to function the same
as the date it was drilled. However, that does not comport with
the reality of wells. Additionally, his well may not be into the
depths of the best water sources.

With regard to the protest filed by Everett D. Diller and his
request to intervene, Mr. Diller has made no showing that there
will, in fact, be an impact on his well by reducing the quantity of
the water, nor has he made a showing as to any of the six items to
be considered, other than his well is not pumping as effectively as
it once did.

MICROFILMED
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September 17, 1996
Page 3

Wherefore, it 1is requested that (1) the objections be
dismissed and held for naught, (2) appropriate permits be granted
to the petitioners, (3) costs and fees be awarded pursuant to
regulations, and (4) such further relief as deemed appropriate
under the circumstances.

7 Randall.Kline
Attorney for Petitioners
Gibson Jack Joint Venture

FRK:1ijw
c: Chris Pein
Richard Hollingsworth

Clark Kelly
Everett D. Diller
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FROM: Mr. Everett D. Diller
2917 North Stephanie Road
Pocatello, Idaho 83204

1-208-234-2202 RECEIVED
TO: Mr. Harold W. Jones SEP 1 2 1996
Water Rights Supervisor
Idaho Department Of Water Resources D o e asaurces

300 North Skyline Drive
Idaho Falls, Idaho 83402-1718

Re: Gibson Jack Joint Venture
Application for permit # 29-08175 thru 29-08184

12 August 1996
Dear Mr. Jones:

In reference to the issues of domestic well permits to the
Gibson Jack Joint Venture, I wish to protest against the approval
due to the water quantity available to the residents already
established in the near vicinity of the development

I have two wells, one for domestic use which was drilled in
1978. The well was drilled at 165 feet, with a static water
level of 65 feet, putting out 30 gallons per minute with a
pumping level of 100 feet. When first drilled, I had enough water
to irrigate my lawn and pasture, now I can only run four or five
small sprinklers on the lawn at one time. But when my family
memhers wish to take a bath, we have to turn off the sprinklers
baecause the pump will start breaking suction for lack of water,

A few vears later I drilled a second well for the purpose of
irrigation, but I will! eventually have to connect to the house
water system, which I feel will occur if more wells are drilled
in the near vicinity. Because my first well, the domestic well,
is breaking sucticon all-ready as I have indicated.

Being that the sub division (Wild Horse Ridge Subdivision) is
in the Pocatello City impact area. There’'s no reason for them not
to connect to city water systems and let the established home
owners continue to use what under ground water resources they now
have available for their home usage.

My water rights are #29-7766 and P 29- 07905. I feel! that
my rights are being violated by the issuances ¢f any new wells in
or near my residence, which is 2917 North Stephanie Road,
{Bannock County), Pocatello, Idaho 83204. What guarantee do I
have that my water will still be there if additicnal wells are
drilled behind my property? Where I am experiencing problems now
with the underground water.

I would like to know from your agency, what my water rights

are legally. If you were to allow additional Ngéhﬁxga&ind my
ED
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residence, causing my wells to go dry, or prevent the usage of my
present water availability. Does the First Come really hold as I
was lead to believe from the Department of Water Resources when
my permits were given and established ?

I would appreciate any response to this matter, and to my

concerns which you might be able to render. Please inform me of
any future meetings with yvour department, so that I may attend.

Sincerely yours,

™

Sty

Everett D. Diller
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Richard M. Hollingsworth
6502 Gibson Jack

Post Office Box #4
Pocatello, Idaho 83204-0004 \IED
1-208-234-2234 A

RE
August 10th, 1996 s 44 1%k
Saturday ' ‘wh“.@mmﬂ
D.pﬂ‘"‘“&ém

Reference: Gibson Jack Joint Venture {(aka)
Wild Horse Ridge Subdivision

Dear Mr. Karl J. Dreher,
(Director of the Department of Water
Resources, for the State of Idaho)

The City of Pocatello's newspaper, named "The Idaho State
Journal”, in the (F6} Thursday, August 8, 1996 issue, in the
"Legals” section, there is several adds reguesting "Ground Water”
(Domestic) permits, I need to strongly protest them, as indicated
by the ad; "Protest must be filed with the applicant and
Director; Dept. of Water Resources,...” These were brought to
my attention, by my neighbor Mr. Everett Diller. (copy attached,
‘marked as #2}. I have also mailed a copy of this to the applicant
by certified mail.

I protest the following, as shown in the "Idaho State
Journal Newspaper” and in the same order as they appeared in the
Legals section, (Copy attached, marsgd as #1): 29-081754 29-
081767 29-08177% 29-081787729-081797 29-081807 29-08181+729-
08182%729-08183, 29-08184y729-08175, 29-08176, 29-08177, 29-
08178, 29-08179, 29-08180, 29-08181, 29-08182, 29-08183, and 29-
08184. (It appears they repeated themselves. Why ??) Is it due
to the filing dates, and if so, why two separate filing dates, or
are they met to be the same ??

If any other permits have been filed, with reference to the
"Wild Horse Ridge Subdivision”, or aka "Gibson Jack Joint
Venture”, that the "Idaho State Journal” did not reflect, I wish
to be notified, so I may be able to file a protest on them or ask
you to include them if possible and I need to inform the court.

The residence which live surrounding this subdivisicon need
to be informed, so that they may show and express there views as
I am now.

District Judge Wallace M. Transtrum, on the 18th of
November, 1987, in his MEMORANDUM DECISION AND ORDER, Case No
#39322-C, stated in the second paragraph, and I guote:

..... "In September 1984, the Bannock County Commissioners
(Board) approved a conceptual subdivision plan filed by
plaintiffs/petitioners (Developers) on the condition that the
subdivision would be connected to the Pocatello Municipal Water

M!CROF!LMED HA1
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System”..... end of quote. (A complete copy of this signed
document is attached to this protest for your review, marked as

#3).
Also in the fifth paragraph, of same document, and I quote:

..... "According to petitioner's (Mr. Bob Tripp d/b/a Gibson
Jack, lst Addition) own expert, Mr. Chapman, the ground water
supply is inadequate to meet the requirements that had been
established by the Board. The finding by the Board that domestic
wells will not be capable of preoeducing sufficient water to supply
the lots is reasonable is supported by substantial evidence and
will not be disturbed on appeal.”..... end of quote.

Also attached {(marked as #3), is a Final Order of the court
dated on 14 September, 1988. Where I quote the last paragraph as
follows;

..... "IT IS THEREFORE ORDERED that this court's Memorandum
Decision and Order of November 18, 1987, is affirmed as the final
order of this court and this cause"..... end of quote.

The appeal filed on April 30th, 1996, addressed to the
Bannock County Commissioners, with reference to the Wild Horse
Ridge Subdivision aka Gibson Jack Joint Venture, is attached and
marked as #4.

In the District Court of the Sixth Judicial District of the
State of Idaho, in and for the County of Bannock, case no# 39322~
C, where the Plaintiffs are BOB TRIPP, ROBERT THOMPSON, d/b/a
GIBSON JACK, 1ST ADDITION, VS BANNOCK COUNTY COMMISSIONERS, this
is the same property as the Wild Horse Ridge Subdivision aka
Gibson Jack Joint Venture !!

Around the 15th of June, 1994, Mr. Bob G. Tripp & Mrs. La
Rae Tripp, sold the property to Mr. Guy Anderst, Mr. W. Chris
Pein, and Mr. Thomas Iverson. (Attached & Marked as #5),
goc?meggs indicated as Exhibit "A" 94011108, and Warranty Deed
40111 .

Attached and marked as #6, titled as Schedule B, Order No
18682-B, Policy No. J 2593%1, P4, number #6, I quote, ..... "REAL
ESTATE MORTGAGE dated June 15, 1994 to secure an indebtedness in
the principal sum of $169,000.00, and any other amounts and/or
obligations secured thereby.

Recorded: June 16, 1994, Instrument No. 94011109

Mortgagor: W. CHRIS PEIN, a married man dealing with
his sole and separate property and GUY ANDERST, a married man
dealing with his sole and separate property, and THOMAS IVERSON,
an unmarried person.

Mortgagee: BOB G. TRIPP and LA RAE TRIPP, husband and

wife."...... end of quote.

I have this matter presently before the District Court(;;;%/
_ ﬂ%
MfCF?D,ﬁ“;LMEU j 4] %
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the Sixth Judicial District of the State of Idaho, In and For the
County of Bannock, case no #CV OC 96-01023, filed in July of
1996. Notice of Appeal For Judicial Review, and Petition For
Review of Administrative Proceedings, Plaintiff: Richard M.
Hollingsworth vs Defendants: Bannock County Commissioners,
Carolyn Meline, J. 0. Contant, Tom Katsilometes. In reference to
the Wild Horse Ridge Sub. aka Gibson Jack Joint Venture. Which
is attached and marked as #7.

Mr. Chris Pine, Mr. Guy Anderst, and Mr. Tom Iverson had a
well drilled behind by residence a few hundred feet West of my
property. This well was drilled by Cushman Drilling in
Blackfoot, Idaho. After the well was completed, Mr. Pine brought
in a portable pump and pumped water out for 4 to 7 hours periods
each day for two / three days straight. Then Mr. Pine and Mr.
Anderst testified that there was enough water, because the single
well was supposedly pumping 20 gallons per minute (to my memory).
Which they indicated was going to supply water for three or four
residents. I was told by the drillers it was being drilled for
the future residence of Mr. Thomas Iverson.

A few months later, Cushman Drilling came back up and
drilled the same well deeper, another 160 feet, (the well depth I
believe is 460 feet now), and they are not getting or hitting any
additional water at all. They went through clay, and then hit
boulders, the water at the lst level they hit, is probably
seeping out down to a lower depth from there efforts of going
deeper, what a waste. The well's walls were ccllapsing in, so it
is now caped and dead. The well permit was in the name of Mr.
Thomas Iverson.

It would be wrong to allow additional wells in this area,
and alsc to allow the number of septic drain fields over the
water table in such a small area.

I have not spoken with my neighbors for permission to
include them in this document, but I strongly ask for an audience
if necessary with you, in allowing myself and by neighbors to
tell you of our problems with reference to water and concerns of
sewage drainage, where our county has already experience problems
in a near by area, and yet showed no concern for this area.

Since the Court Order by the District Judge, our wells have
dropped in water levels, some as much as 75 feet. Mrs. Harding
stated to me, that there well since they drilled it, has dropped
50 feet. Presently, my well has started pumping air, if I have
more than three sprinklers running. My lawn is dry, and brown
looking, it crunches under your feet when walked upon. and on
some of my trees, the leafs are turning yvellow from lack of
water.

I thank vou in advance, for vour attention in this matter,
and appreciate any guidance or assistance you can render. If you

require any additional information, or copies of documents w
MiCoM - ' A
il Faonm,f:f;,: “}{ /3{ ‘/




reference to this matter, please let me know, and I will make
every attempt in getting them to you.

Would you please let me know what procedure will follow
after you have received this protest, so that I will know what is
expected of me. My filing fee is attached.

Si rely,

Richard M.
Post Offi
9502 Gibs
Pocatello, Idaho 83204-0004
1-208-234-2234

- 7 7
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CASE NO. 39322-C

81
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL

STATE OF IDAHO, IN AND FOR THE COUNITY 6%

BOB TRIPP, ROBERT THOMPSON,
d/b/a/ GIBSON JACK, 1st
ADDITION,

MEMORANDUM DECISION AND
Plaintiffs, ORDER
vs.

)
)
)
)
)
)
)
BANNOCK COUNTY COMMISSIONERS,)
‘ )
)

Defendants.

The court has reviewed the file, record and transcript of the
county hearings, statement of position, and points and
authorities filed by counsel.

In September 1984, the Bannock County Commissioners (Board)

approved a conceptual subdivison plan filed by

plaintiffs/petitioners (Developers) on_the condition that the

subdivision would be connected to the Pocatello Municipal Water
e e T

System. Developer’s petitioned for Jjudicial review and in
—,_,___-“

January 1985, Judge McDermott remanded to the Board for further

hearing. At this additional hearing the Board issued the
modified findings of facts and conclusions of law but adhered to

its prior decision requiring connection to the municipal water

system. A second petition has been filed with this court asking

for 3Jjudicial review and additionally for the presentation of
additional evidence. Developers complain that the Board had
given approval to other proposed subdivisions without requiring

the developers to demonstrate the availability of water as they

MICROF: Ly
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had required of these petitioners. The testimony of petitioner’s
expert, Mr. Chapman, is requested to clarify the record because
of "inaudible" gaps in the transcript.

Notwithstanding the allegation that the Board may have
approved other subdivision proposals without the scrutiny given.
to available water supply as it has to the present application,
there is nothing in the record which would indicate that the
conditional approval of this plate was arbitrary or otherwise
impropér. The burden is on the petitioner to demonstrate the
infirmity of the Board’s decision and they have not sustained
this burden.

It is clear from the transcript that the availabilty of

— e ——

adequate water was very much in dispute. Several expressions of

concern were made to the Board about the sufficiency of water,
availability and the possibile impact of additional users and in
light of these concerns it is not arbitrary nor unreasonable for
the Board to require the developer to guarantee the availability
of an adequate water supply before accepting the proposed
subdivison. A local governing Board may be impowered to act to
promote and preserve the general welfare of the community, and
in providing for an adequate water supply as one of the means by

which to do so. City of Lewiston vs Knieriem, 107 Idaho 80, 685

P.2d 821 (1984).
Oonce it is recognized that the Board is empowered to require

the Developer to demonstrate that sufficient water is available,

jre gy -
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the inquirY¥ then focuses on whether or not there was substantial
evidence to support the Board’s findings that adequate ground

water was not available in this case. According to petitioner’s

e

own expert, Mr. Chapman, the ground water supply is inadequate to

b

meet the requirements that had been established by the Board.

The finding by the Board that domestic wells will not be capable

of producing sufficent water to supply the lots is reasonable is_

supported by substantial evidence and will not be disturbed on

appeal.

The fact that there are a number of "inaudible" gaps in the

transcript does not require further testimony by Mr. Chapman.
The transcript is, while not ideal, sufficient to allow the court
to evaluate the reasonableness of the board’s findings.
- IT IS THEREFORE ORDERED that the petition for Judicial Review
of Administrative Proceedings and For Leave To Present Additional
Evidence each are denied and the decision of the Bannock County
Commissioners herein is affirmed.

DATED this 18th day of November, 1987.

-

WALLACE M. TRANSTRUM
District Judge

Micre

R R
il .L,n‘.f:_

MEMORANDUM DECISION MA
AND ORDER 3 ez 1398




CERTIFICATE OF MAILING/SERVICE

I hereby certify that on the 2}4 day of November P
1987 , I mailed/served a true copy of the foregoing document on

the attorney(s)/person(s) listed below by mail with correct

postage thereon or causing the same to be hand delivered.

Attorney(s)/Person(s): Method of Service:
Charles €. Just, Esq. U.S. Mail

WEINPEL, WOOLF, JUST, COMBO . .

& DAVIS

Box 935

Idaho Falls, ID 83402
Eric Storm, Esq. U.S. Mail

Deputy Prosecuting Attorney
oo, [icndder
by: \_ Ttxclvﬁhiﬂa
i }

Bannock County Courthouse
Pocatello ID 83201
A

Judgment Docket #19, 12/22/87, gaa
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

BOB TRIPP, ROBERT THOMPSON,
dba GIBSON JACK, 1st
ADDITION,

Plaintiff, CASE NO. 39322-C

vs. MINUTE ENTRY AND ORDER

BANNOCK COUNTY COMMISSIONERS,

)
)
)
)
)
)
)
)
)
Defendant. )

Following this court’s Minute Entry and Order of September
22, 1987, the parties filed their briefs and upon review the
cdurt entered its Memorandum Decision and Order of November 18,
1987. Subsequently the petitoners advised the court that they
had misunderstood the court’s order concerning oral argument, and
were then permitted to present oral argument to the court and
review their position.

The court again thoroughly review the file, the transcript of
proceedings, the points and authorities filed and oral argument
and is again unpersuaded of the merit of petitoner’s position.

IT IS THEREFORE ORDERED that this court’s Memorandum Decision
—_—
and Order of November 18, 1987, is affirmed as the final order of
I.W I ———

this court and this cause.

R

A
— . . ]
DATED this f‘zﬁgaay of September, 1988.

WALLACE M %RANSTR%' ——

District Judge

Cc39322 MAVI]? 1938
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CERTIFICATE OF MAILING/SERVICE

I hereby certify that on the (5¢L' day of September, 1988, I
mailed/served a true copy of the foregoing document on the
attorney(s)/person(s) listed below by mail with correct postage
thereon or causing the same to be hand delivered.

Attorney(s)/Person(s): Method of Service:

Charles C. Just, Esqg. U.S. Mail
WEINPEL, WOOQLF, JUST, COMBO & DAVIS

545 Shoup Avenue, Suite 227

P O Box 936

Idaho Falls, ID 83402-0936

Eric Storm, Esq. U.S. Mail
Attorney At Law

P O Box P
Pocatello ID 83205

MYRNA W. ARCHTIBAID, CLERK

by: (g};& \[ Hfﬁ reddator
Deputy CleXxk

pACROFIME
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TO: Bannock County Commissioners /éjéiéﬁSw
Bannock County Court House .
Pocatello, Idaho 83201 i_a,(}(,j/l‘éc{,(,'(ﬂd(_
. _ (DA
FROM: Richard M. Hollingsworth v O
, 9502 Gibson Jack Creek ///J(dg

Post Office Box #4
Pocatello, Idaho 83204-0004

REFERENCE: Wildherse Ridge Subdivision
April 30th, 19956

Dear Commissioners:

We hereby appeal the decision which was revealed hy the
Land Development Board of Bannock County in reference to the
WILDHORSE RIDGE SUBDIVISION and ask for an amended and overturned
decision pertaining to the proposed development.

Residents living near the proposed South Pocatello
development have expressed and testified about the affect this
will have on our water supply. The water table in Gibson Jack is
deep and the water there fluctuates "considerably" with current
water demands. A specific concern is that the master plan does
not incorporate a central water system nor city water usage in
its development.

No complete, proper or current study has been done on the
water table. The developer is more or less guaranteeing adequate
water even though most residents now living there are
experiencing difficulties. This concern has been expressed at
every meeting by the residents around this proposed subdivision.

A document was given to the Board in February of 1984,
signed by 14 individuals having well problems, who have given
testimony before the board of their problems and concerns dealing
with water.

This document from Lyle Swank, PE, the Assistant
Watermaster, dated May 18, 1984, where he stated and I quote:

"The time of maximum water recharge and maximum water
drawdown will lag the time of surface water recharge by a time
period dependent upon the depth, porosity or permeability
and slope or gradient. In order tc determine the trend of
qroundwater rise or decline, data should be collected for a long
enough time period to show the seasonal Fluctuations and the
annual changes in both the peaks and minimum levels associated
with non-static groundwater levels. The water level of a confined
aquifer is dependent upon the recharge minus the withdrawals Ffrom

that system.” To this date - no proper study has been done, as
it should be to determine the trend of groundwater rise and
deacline.

MICROFILME
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In a separate letter from the State of Idaho, Department of
Water Resources, Mr. Kenneth Dunn and Mr. Glen Saxten, Chief of
Operations Bureau, expressed this - and it was submitted to the
Bannock County Commissioners, and the Land Development Board for
Bannock County, 1in 1984, and we quote:

"...the department does have the authority to designate
groundwater management areas or critical areas..... if determined
to be appropriate. To be more specific, In an area designated as
critical, the only type of water appropriation that can be made
Is single family domestic or stockwater use from wells.

A central deep domestic well possibly would have less effect
on_existing wells than numerous small wells. ..

2 groundwater management area ralises a FLAG

that the area may he approaching critical conditions but provides
more alternatives as far as monitoring and management.”

Proof was also presented to the Land Development Board and
Bannocck County Commissioners on the amount of precipitation the
area receives. The United States Weather Bureau classified this
area as a drought or critical supply area for water. This
information came from records of Meteorological Data for Current
Years, and Normals, Means, and Extremes in Precipitation in
inches, by Water equivalent and Snow, Ice pellets.

..an_area_as a

It was requested in October of 1984, that Paul M. Castelin
{Hydrogeologist - for the State of Idaho., Department of Water
Resources, State Office, out of the Governor's office and through
the Director), to perscnally send Commissioner Carolyn Meline a
letter - which he did and we quote from his letter:

... the proposed Gibson Jack subdivision is in an area
thought to be underlain by the Salt Lake Formation, a geologic
formation that is unpredictable in yielding water to wells;
yields can be fairly high in places, but often are quite poor.

Drillers logs that supply well test information including
drawdown as well as discharge data, have only been somewhat

helpful in determining aguifer characteristics. These data

indicate relatively POOR AQUIFERS developed by wells in the

vicinity of Sections_18 and 19, T75, R35E....

....drillers describe it as a relatively poor vielding
aquifer which underlies_the area to depths of up to 200 feet.
As a result, more severe interference effects can be expected
between new_and existing wells than if the agquifer was more

preductive.

.c..Source of water for the subdivision is the city of
Pocatello.  Psrhaps the most obvious source of groundwater (to a
geologist) is the alluvium of the Portneuf River Vallev.
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Individual wells providing jirrigation water are likely to be
marginal in preoduction capacity and would have more serious
potential drawdown effects on water levels in surrounding wells,
due to their higher pumpage rate and more continuous pumping

schedule.

A competent hydrogeologic consulting firm with excellent
references should be retained to conduct aquifer tests in the
Gibson Jack area, analyze the results of the tests and provide
projections of pumpage effects based on those analyses ....... A
consultant should be retained to perform appropriate well tests,
develop well construction specifications, supervise the drilling
and development of a test well in the alluvium and to provide a
comprehensive report to the Bannock County Commission......

END OF QUOTE.

. Chris Pine had a well drilled benhind Hollingsworth's home by
Cushman Drilling from Blackfoot. After the well was completed.
Mr. Pine brought in a portable pump and pumped water out for 4 to
7 hour periods each dav to our memory, for two or three days.

After which this well was not rated for four households but
two, and was drilled the same old fashion way every other well
was drilled up here.

Modern technology was not used during the drilling and
observation of this well. Information given during the drilling
process, was that it initially pump 78 gallons per minute and
reduced to 35 gallons per minute.

Chris Pine claims that 35 gallons is sufficient for seven
households, but according to architectural standards 15 gallons
per household is a minimum with out unusual storage facilities.
At this point please recall what has been indicated above from
the Assistant Watermaster, in paragraph six (6).

District Judge Wallace M. Transtrum, on the 18th of
November, 1987, in is MEMORANDUM DECISION AND ORDER, stated in
the second paragraph, and we qguote:

... "In September 1984, the Bannock County Commissioners
(Bocard) approved a conceptual! subdivision plan filed by
plaintiffs/ petitioners (Developers) on the condition that the
subdivision would be connected to tha Pocatello Municipal Water
System”.... end of quote. A complete copy of this signed document

is attached to this appeal for youkreview.

Also attached is a Final Order of the cour:t dated on 14
September, 1983. Where we quote the last paragraph as follows:

... IT IS THEREFORE ORDERED that this court's Memorandum
Decision and Order of Novembher 18, 1987, is affirmed as the final
order of this court andpfghés. cayse”.... end of quote
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A report issued by John Welhan, Idaho Geological Survey,
“The Lower Portneuf River Valley Aquifer. A Geologic / Hydrolegic
Mode!l and its Implications for Wellhead Protection Strategies” -

in their Final Draft, states:

As a result of the survey the water table is based on runoff
and seasonal in nature. It is greatly affected by drought, and
the discharge is rated extremely low, and is very high in
minerals and chemicals due in part of lesching of septic systems,
nitrates from fertilizers and extreme salt content from unknown

sources.

As Alpine Engineering &did in 1984, the same tactics were
done by Mr. Pine. The "well test”™ Mr. Pine performed was not run
in accordance with established methods of testing aquifers to
determine their characteristics; but perhaps, as with Alpine
Engineering in 1984, that was not the intent at all by Mr. Pine.
And the data as you might call it, is very misleading.

Commissioners - please look at the whole picture of what is
going to happen in the future. To the West of this proposed
subdivision, are hundreds of acres to be developed in the future
by Mr. McDevitt, (location - driving up Johnny Creek Road, and at
‘the end of it, is the property that ties into Gibson Jack).

To the South West, Bob Tripp's property, also hundreds of
acres, (location is South of Gibson Jack Road, near Pocatello's
water shed).

In this proposed subdivision - approximately 10,416 gallons
of water will be used a day. just for domestic use with the
number of proposed dwellings. \

If you think about the City of Pocatello - and their Annex
0of ground around their boundaries, it really makes sense to do
it right. Bring the c¢city water in now, and the Engineering
Departments., construct a plan for the future developments around
this proposed one. When the City cof Pocatellc pulls us inte the
their city limits, it will be done with proper affects - as the
0ld Orchard area is at the base of Gibson Jack, and what is being
presently done at the end of Johnny Creek Rocad in that new
development.

Tom Decker, with the City Engineering Water Departiment,
stated it cost $18.00 per foot for a 12 inch pipe for running
water.

When looking at the total cost for construction of bringing
water into the area, for materials consisting of pipe. digging
trenches, and labor, it would cost approximately $25.00 per foct.
Since the City is involved, I feel it could be a joint wventure in
cost for the implementing of water into this subdivisicn by the
Contractor and the City cof Pccatello. Where the City receives
moneyvys for the use of the water, they will havs their pay back -

rﬁf{n(ﬁli';ﬂg\,r
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and any maintenance for the water line should be free for several
years to recover their cost.

The Bannock County Planning and Development Counsel
conducted a public hearing on Tuesday (April 23, 1996), the Chair
aloud unlimited time for the developers to speak and allowed
three minutes a piece for apposing opinion. The Counsel
obliviously favor the developers opinion. In fact prime
agriculture land vuse was completely skip over when in fact the
ground is prime agriculture ground that has been held by a
developer for twenty vears. The vote to pass appeared to be
predetermined when in fact board member Floyd Johnson, stated on
record that he was glad this sub division was up Gibscn Jack and
not by his residence. After which he voted to pass the
preliminary Plat.

This board does not follow standards to which it should be
held and conducted itself in a unprofessional ineffective manner.

Some of the residents who presently live up Gibson Jack have
every intention, after speaking with legal Counsel from Jones
Chartered in Pocatello, to file a law suite against Bannock
County, and Developers of the Wildhorse Ridge Subdivision when
their wells start having problems with water levels and pumping
air.

With reference to Mr. Guy Anderst, Chris Pein, and Mr. Tom
Iverson, they had to of known about the past rulings and concerns
of the property owners before purchasing this ground from Mr. Bob
Tripp. Knowing they would need to bring city water in.

Attached is a copy from the Subdivision Plan Review
Committee (Department Review and Approval Summary), first page,
center section - quote.."Water System to be constructed to City
Standards - Need plan for review - Connect to City Water” -....
end of gquote. This is dated 6-21-35. Yet - this comment was never
brought up in the public meetings.

Chris Pein is a member of the Community Development
Committee for the City of Pocatello. some of us ask the questicn
- Is this why the city has approved this preliminary plat with
so few conditions ?

Some of us feel, that these developers want to come in, do
as little as possible, sell for big bucks., and be gone to lsave
the county and us with the mess they leave behind. Fire-~
prevention, water reatention, ingress and egress improvement,
traffic problems and etc.

The Idaho Supreme Courts have made several rulings with
regards to "FIRST GETS WATER RIGHTS" meaning, first in time is
first in right. These decisions have been unanimously upheld.

We would apprecﬁpte ang consideration you can give this
P
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request and would greatly appreciate a response to this appeal.

We the undersigned have expressed our concerns in all
meetings, and respectfully request this appeal in behalf of these
concerns., and ask that the Court Order signed on l4th September
1988 by District Judge Wallace M. Transtrum be up-held as well
as the decision by the Bannock County Commissioners in 1984 &
1985 who were in office at that time.

T k vou for vour attention in this matter.
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EXHIBIT “"A"

Township 7 South, Range 35 E.B.M., BANNOCK COUNTY, IDAHO, Section
19: EXNWYX, Lots 1 and 2.

EXCEPT: A parcel of land situated in the South Half of the
Northwest Quarter of Section 19, Township 7 South, Range 35 E.B.M.,
BANNOCK COUNTY, IDAHO, more particularly described as follows:

Commencing at the Center Quarter Corner of said Saction, said
point being marked by an aluminum cap stamped LS 968; thence South
89°54'16" West along the latitudinal centerline of =aid Section
737.50 feet to the TRUE POINT OF BEGINNING; said point being marked
by a half inch iron pin tagged LS 9568; thence continuing along said
latitudinal centerline South 89°54'16" West, 885.00 feat to a half
inch iron pin tagged LS 968, said point being on the South line of
Gibson Jack Road, said line being measured at right angles to and
paralleliing 25 feet Socuth of centarline of said road; thence Nerth
55*01'27" East along said South line 858.83 feet to a half inch
iron pin tagged L8 968; thence South 20'15'35" East, 523.26 feet to
the latitudinal centerline of said Section, said point alsc being
the TRUE POINT OF BEGINNING.

AL8S8O EXCEPTING THEREFROM:

A parcel of land situated in the South Half of the Southwest
Quarter of the Northweat Quarter of Section 1%, Township 7 South,
Range 35 East, Boise Maerldian, BANNQCK COUNTY, IDAHO. More
particularly described as follows:

Beginning at the West Quarter Corner of said Section, said
point being marked by a 5/8" rebar with a 2" Aluminum Cap stamped
LS 968; thence North 89°54'l8" Bast along tha latitudinal Center-
line of said Section 874.64 feet more or less to a point on the
Northwestsrly line of Gibson Jack Creek Road, said point being
marked by a 4" iron pin stamped LS 968; thence North 55°01'27" East
along said Northwestarly line of Gibson Jack Creek Road 94.36 feet
to a %" iron pin stamped L3 968; thence South 89°454°16" West
parallel to tha latitudinal centerline of said Section 952,10 feet
more or less to a point on the West line of said Section, said
point baing marked by a %" iron pin stamped LS 96B8; thence South
0°Q9'18" East along said West line 53.86 feet more or less to the
TRUE POINT OF BEGINNING.

ALSO EXCEPTING THEREBFROM:

A tract of land in the Southwest Quarter of tha Northwest Quarter
of Saction 19, Township 7 Bouth, Range 35 East, Boise Meridian,
described as follows: BEGINNING at the West Quarter Corner of
Section 19, Township 7 South, Range 35 East, Boise Meridian, said
Corner marked by an ircon pin with an aluminum cap stamped LS S68,
as depicted on tha Record of Survey Map recorded in the records of
BANNOCK COUNTY as Instrument 658184; thence Northeasterly and
Easterly along the Wegt and North boundarias of the land depicted
on the Record of Survey Map recorded in BANNOCK COUNTY as
Instrument 657503, for the following two (2) courses:

Micen..,
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1. North 60°17'36" East for a distance of 109.21 feet;
thence
2. North B89°54'16" East for a distance of 857.10 feet t0 the
Northeast Corner of the said land; thence
North 00°09'18" West for a distance of 457.52 feaet; thenca South
B9°54'16" West for a distance of 952.10 feet to an intersection
with the West line of said Section 19; thence South 00°Q9'18" East
along the West line of Section 19 for a digtance of 511.48 feet to
+the POINT OF BEGINNING.

ALSQ BXCEFTING THEREFROM:

A parcel of land in the E4NWY of Section 19, Township 7 South,
Range 35 E.B.M., BANNOCK COUNTY, IDAHO, more particularly described
as follows:

BEGINNING at the Center Quartar Corner of sald Section, said
point being marked by an aluminum cap gtamped LS 968; thance South
B9°54'16" West along the lstitudinal canter line of said Section,
325 feet:; thence North 3°*47'21" West, 1,017.78 feat to a point on
the South line of Gibson-Jack Road; said peint being measured and
parallel 25 feat South of the Center line of Gibson-Jack Road;
thence Nerth 45°2'37" East along sald Section line of Gibson-Jack
Road, 543.49 feet to the Interssction of said Bection line and the
meridional center line of said Section. Said peint being marked by
a 4" aluminum pin LS $68) thence South 00°19'33" East along said
meridional center line 1,399.03 faat to the POINT OF BEGINNING.

ALS0O EXCEPTING THEREFROM:

A parcel of land located in the Northwest Quarter of Section 19,
Township 7 South, Range 35 East, Boise Meridisn, BANNOCK COUNTY,
IDAHO and is more particularly descilibed as follows:

BEGINNING at the Center Quarter Corner of said Section 19,
Townshlp 7 South, Range 35 East, Boise Meridian. Said Corner being
an aluminum cap tagged L.S. 968; thence S B9°54'l16" W ealong the
center latitudinal line of said Section 325.00 feet to the TRUE
POINT OF BEGINNING: thence continuing 8 89°54'16" W along said
center latitudinal line, 412.50 feet: thence N 20°15'35" W, 523.26
feat to the South right of way of Gibson Jack Creek Road; thence N
45°02'37" E along said 8S8outh right of way, 743.50 feet; thence 8

3+48'21" R, 1017.78 fest to tha POINT OF BEGINNING.
T E
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Order No. 18682-B Policy No. J 259391

This policy does not insure against loss or damage (and the Campany will not pay
costs, attorneys’ fees or expenses) which arise by reason of:

1.

cont.inued on page 2

FART 1
SECTION 1

Taxes or assessments which are not shown as existing liens by the records of
any taxing authority that levies taxes or assessments on real property or by
the public records.

Any facts, rights, interests or claims which are not shown by the public
records but which could be ascertained by an inspection of said land or by

making inquiry of perscns in possession therecf,

Fasements, claims of easement or encurbrances which are not shown by the
public records.

Discreapancieg, conflicts in boundary lines, shortage in area, encroachments
or any other facts which a correct survey would disclese, and which are not
shown by the public records.

(a) Unpatented mining claims; (b) reservations or exceptions in patents or in
Acts authorizing the lssuance thereof; (c) water rights, *claims or title to
water whether or not the matters excepted under (a), (b), or (c) are shown by
the public records.

Any lien, or right to a lien, for services, labor or material theretofore or
hereafter furnished, imposed by law and not shown by the public records.

SECTION 2

General Taxes for 1994 are an accruing lien and not yet due and payable.
Taxes which may be assessed and esttended on any subsequent roll for the tax year
1994 with respect to new improvements and the first occupancy which may be
included on the reqular agsessment roll and which are an accruing liem not yet
due or payable.

. Easement for PIPE LINE granted to CITY CF POCATELIC recorded Noverber 8, 15916,

in Book 31, as No. 324,

. Right-of-way granted to AMERICAN TELEFHKNE AND TELEGRAPH COMPANY recorded as

Instument No. 279186.
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4, Right-of-way granted to MOUNTAIN STATES TELEPHONE AND TELEGRAPH COMPANY recorded
as Instrurent No. 398605,

5. Right-of-way for GIBSON JACK ROAD running across the Southeast side of subject
property.

6. REAL ESTATE MORTGAGE dated June 15, 1994 to secure an indebtedness in the
principal sum of $169,000.00, and any other amounts and/or cbligations secured

Recorded: June 16, 1354, Instrument No. 94011109
Mortgagor: W. CHRIS PEIN, a married man dealing with his sole and separate
and GUY ANDERST, a married man dealing with his sole and
geparate property, eand THOMAS IVERSON, an uhmarried person
Mortgagee: BOB G, TRIPP and LA RAE TRIPP, husband and wife
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SGEMILE "C"

Townehip 7 South, Range 35 E.B.M., BANNOCK COUNTY, TDAHO, Section 19: ExWy, ILots
1 ard 2.

EXCEPT: A parcel of land situated in the South Half of the Northwest Quarter of
Section 19, Township 7 South, Range 35 E.B.M., BANNOCK COUNTY, IDAHQ, more
particularly described as follows:

Commencing at the Center Quarter Cormer of said Section, said point being marked by
an alumimm cap stamped I8 968; thence South 89°54'16" West aleng the latitudinal
centerline of said Section 737.50 feet to the TRUE POINT OF BEGINNING; said point
being marked by a half inch iron pin tagged LS 968; thenca continuing along said
latitudinal centerline South 89°54°16" Wegt, 885.00 feet to a half inch iron pin
tagged 1S 968, said point being on the South line of Gibson Jack Read, said line
being meagured at right angles to and paralleling 25 feet South of centerline of
said road; thence North 55°01°'27" Bast along said Sourh line 858.93 feet to a half
inch iron pin tagged 1S 968; thence South 20°15'35" East, 523,26 feet to the
latitudinal centerline of said Secticn, said point alsc being the TRUE POINT OF
BEGINNING.

"ALSO EXCEPTING THEREFROM:

A parcel of land situated in the South Half of the Southwest Quarter of the
Northwest Quarter of Secticn 19, Tewnship 7 South, Range 35 Fast, Bolse Meridian,
BANNOCK COUNTY, IDAHD. More particularly described as follows:

ing at the West Quarter Corner of said Section, gald point being marked by a
5/8" rebar with a 2* Aluminum Cap stamped L3 568; thence North 89°54’16" East along
the latitudinal Center—line of said Section 874,64 feet more or less to a point on
the Northwesterly line of Gibson Jack Creek Road, sald point being marked by a %"
iron pin stamped LS 968; thence North 55°01'27" East along said Northwesterly lins
of Gibson Jack Creek Road 94.36 feet to a ¥" iron pin stamped LS 968; thence Scuth
83°54°16" West parallel to the latitudinal centerline of said Section 952.10 feet
more or less to a point on the West line of said Section, said point being marked
by a & iron pin stamped LS 968; thence South 0°09°18" East along said wWest line
53.96 feet more or less to the TRUE POINT OF BEGINNING,
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ALSO EXCEPTING THEREFRCM:

A tract of land in the Southwest Quarter of the Northwest Quarter of Section 19,
Township 7 Scuth, Range 35 Fast, Boise Meridian, degcribed as follows: BEGINNING
at the West Quarter Cormer of Section 19, Tewnship 7 South, Range 35 East, Boise
Meridian, said Corner marked by an iron pin with an aluminum cap stamped IS 968, as
depicted on the Record of Survey Map recorded in the records of BANNOCK COUNTY as
Instrument 658184; thence Northeasterly and Easterly along the West and North

_ boundaries of the land depicted on the Record of Survey Map recorded in BANNOCK
OOUNTY as Instrument 657503, for the following two (2) courses:

1

North 60°17'36" Fast for a distance of 109.21 feet; thence

2 .

North 89°54'16" East for a distance of 857.10 feet to the Northeast Corner of
the sald land; thence

North 00°09/18" West for a distance of 457.52 feet; thence South 89°54'16" West for

a distance of 952.10 feet to an intersection with the West line of said Sectien 19;

thence South 00°09’18" East along the West line of Section 19 for a distance of

511.48 feet to the POINT OF BEGINNING.

ALSO EXCEPTING THEREFROM:

A parcel of land in the E3NWx of Section 19, Township 7 South, Range 35 E.B.M.,
BANNOCK COUNTY, IDAHO, more particularly described as follows:

BEGINNTNG at the Centar Quarter Corner of said Section, said point being marked by
an aluminumn cap stamped LS 968; thence South 89°54'16" Weat along the latitudinal
center line of 2aid Section, 325 feet; thence North 3°4721" West, 1,017.78 feet to
a point on the Scuth line of Gibson-Jack Read; said point being measured and
parallel 25 feet South of the Canter line of Gibson—Jack Road; thence North 45°2+37"
East along said Section line of Gibson~Jack Road, 543.49 feet to the Intersection
of said Section line and the meridicmal center line of said Section. Said point
being marked by a &' aluminum pin L8 968; thence South 00°19/33" East along said
meridional center line 1,399.03 feet to the POINT OF RECTNNING.

ALSQO EXCEPTING THEREFROM:
‘A parcel of land located in the Northwest Quarter of Section 19, Township 7 Socuth,

Range 35 East, Boise Meridian, BRNNOCK COUNTY, IDAHO and is more particularly
degcribed as follows:

V4 " gl | ;
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contimed on page 3 MMG??QSS
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BEGINNING at the Center Quarter Cormer of said Section 19, Township 7 South, Range
35 East, Boige Meridian, Said Corner being an aluminum cap tagged L.S. 968; thence
S 89°54'16" W along the center latitudinal line of said Section 325.00 feet to the
TRUE POINT OF BEGDNNING; thence contimuing 8 89°54'16" W along said center
latitudinal line, 412.50 feet; thence N 20°15°35" W, 523.26 feet to the Scuth right
of way of Gibsen Jack Creek Road; thence N 45°02737" E along said South right of
way, 743.50 feet; thence S 3°48'21" E, 1017.78 feet to the POINT OF BEGINNING.
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WARRANTY DEED

94011108

Por Value Received BOB G, TRIPP and LA RAE TRIPP, husband and wife
Hersinafter called the Grantor, hereby grants, bargains, sclls and conveys unto

GUY ANDERST, A MARRIED MAN DEALING WITH HIS SOLE AND SEPERATE PROPERTY AND
W. CHRIS PEIN, A MARRIED MAN DEALING WITH HIS SOLE AND SEPERATE PROPERTY
AND THOMAS IVERSON, AN UNMARRIED MAN

whose address is: P.0, Box R Pocatello, Idaho 83206

Hercinafter called the Grantee, the following described promises situated in BANNOCK County, [daho, to-wil:

SEE EXHIBIT A ATTACHED HERETO AND MADE A PART HEREOF BY REFERENCE.

SUBJECT TO all easements, right of ways, covenants, osirictions, reservations, applicable building and zoning ordinances and usc
regulations and reatrictions of record, and payment of accruing present year taxes and assessmonts s agreed 1o by partice above.

TO HAVE AND TO HOLD the said premises, with their appurtenances unto the ssid Grantee and ta the Craniee's heirs
and assigns forever. And the said Grantor does hereby covenant to and with the said Grantes, that the Grantor is the owner in fee
simple of said premises; that said premises are frac from all encumbrancos cxcept current years taxcs, levics, end assessments, and
except U. S. Patent reservations, restrictions, easements of rocord, and easements visible upon the premises, and that Grantor will
warrant and defend the same from all claims whatsoever,

Dated: JUNE 15, 1994

DA RNpp o Koae s

BOB G. TRIPP LA RAE TRIPP ~

)

STATE OF IDAHO )
b 1 )
CQUNTY OF BANNOCK )

On This 15TH day of JUNE, in the year 1954, befdre me, 4 Notary Public in and for said State, personally
appeatred BOR G. TRIPP and LA RAE TRIPP, known or identifiod to me to be the person(s) whose name(s) ARE subscribed to
the wilhin Instrument, and a&iﬂedgﬁ ta me that THB‘i ﬁg the same.

a 9401Y
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MEMORANDUM DECISION AND
CRDER

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL
STATE OF IDAHO, IN AND FOR THE COUﬁg
BOB TRIPP, ROBERT THOMPSON,

d/b/a/ GIBSON JACK, 1st
ADDITION,

CASE NO. 39322-C

Plaintiffs,
V3.
BANNQCK COUNTY COMMISéIONERS,

Defendants.

)
)
)
)
)
)
)
)
)
)
)

The court has reviewed the file, record and transcript of the
county hearings, statement of position, and points and
éuthorities filed by counsel.

In September 1984, the Bannock County Commissioners (Board)
approved a conceptual subdivison plan filed by

plaintiffs/petitioners (Developers) on .the condition that the

subdivision would be connected to the Pocatello Municipal Water

Systemn. Developer’s petitioned for Jjudicial review and in
January 1985, Judge McDermott remanded to the Board for further
hearing. At this additional hearing the Board issued the
modified findings of facts and coﬁélusions of law but adhered to
its prier decision requiring connection to the municipal water
system. A second petition has been filed with this court asking
for Jjudicial review and additionally for the presentation of
additional evidence. Developers complain that the Board had
given approval to other proposed subdivisions without requiring

the developers to demonstt&tgxﬁhﬁhgvgilability of water as they

MAW ) a
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AND ORDER 1
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had required of these petitiocners. The testimony of petitioner’s
expert, Mr. Chapman, is requested to clarify the record because
of "inaudible" gaps in the transcript.

Notwithstanding the allegation that the Board may have
approved other subdivision proposals without the scrutiny given
to available water supply as it has to the present application,
there is nothing in the record thch would indicate that the
conditional approval of this plate was arbitrary or otherwise
improper. The burden is on the petitioner to demonstrate the
infirmity of the Board’s decision and they have not sustained
this burden.

It is clear from the transcript that the availabilty of
adequate water was very much in dispute. Several expressions of
concern were made to the Board about the sufficiency of water,
availability and the possibile impact of additional users and in
light of these concerns it is not arbitrary nor unreascnable for
the Board to require the developer to guarantee the availability
of an adequate water supply before accepting the proposed
subdivison. A local governing Board may be impowered to act to
promote and preserve the general welfare of the community, and
in providing for an adequate water supply as one of the means by

which to do so. City of Lewiston vs Knieriem, 107 Idaho 8C, 685

P.2d 821 (1984).
once it is recognized that the Board is empowered to require

the Developer to demonstrate that sufficient water is available,
r\«’J”CHOJ-:'LIH LTV

M
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the inquirY then focuses on whether or not there was substantial
evidence to support the Board’s findings that adequate ground
water was not available in this case. According to petitioner’s
own expert, Mr. Chapman, the ground water supply is inadequate to
meet the requirements that had been established by the Board.
The finding by the Board that domestic wells will not be capable
of producing sufficent water to supply the lots is reasonable is
supported by substantial evidence and will not be disturbed on
appeal.

The fact that there are a number of "inaudible" gaps in the
transcript does not require further testimony by Mr. Chapman.
The transcript is, while not ideal, sufficient to allow the court
to evaluate the reasonableness of the board’s fiﬁdings.'

IT IS THEREFORE ORDERED that the petition for Judicial Review
of Administrative Proceedings and For Leave To Present Additional
Evidence each are denied and the decision of the Bannock County
Commissioners herein is affirmed.

DATED this 18th day of November, 1987.

WALLACE M. TRANSTRUM
District Judge

FVJ:ICH(.‘E'.LPV:.. -
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CERTIFICATE OF MAILING/SERVICE

I hereby certify that on the‘ziJ day of _November .
1987 , I mailed/served a true copy of the foregoing document on

the attorney(s)/person(s)

listed below by mail with correct

postage thereon or causing the same to be hand delivered.

Attorney({s)/Person(s):

Charles C. Just, Esg.
WEINPEL, WOOLF, JUST, COMBO
& DAVIS

Box 935

Idaho Falls, ID 83402

Eric Storm, Esqg.

Deputy Prosecuting Attorney
Bannock County Courthouse
Pocatelle ID 83201

Judgment Docket #19, 12/22/87, gaa
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Method of Service:

U.s. Mail
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DIESTRICT OF THE
STATE OF IDAEO, IN AND FOR THE COUNTY OF BANNOCK

BOB TRIPP, ROBERT THOMPSCN,
dba GIBSON JACK, 1st

ADDITION, WM%
Plaintiff, CASE NO. 39322-C
vs.

MINUTE ENTRY AND ORDER

)
)
)
)
)
)
;
BANNOCK COUNTY COMMISSIONERS,)
)

Defendant. )}

Following this court’s Minute Entry and Order of September
22, 1987,.the parties filed their briefs and upon review the
court entered its Memorandum Decision and Order of November 18,
1987. Subsequently the petitoners advised the court that they
had misunderstood the court’s order concerning oral argument, and
were then permitted to present oral argument to the court and
review their positiocn.

The court again thoroughly review the file, the transcript of
proceedings, the points and authorities filed and oral argument
and is again unpersuaded of the merit of petitoner’s position.

IT IS THEREFCRE CQRDERED that this court’s Memorandum Decision
“—-—._.____

B Ny
and Order of November 18, 1987, is affirmed as the f£inal order of
B o,

this court and this cause.

iy S

—

= : A
DATED this f‘z day of September, 1988.

MICRO L pac 12&1&225{;22; ééé‘
TEMEC YATTACE M. TRANSTR

MAY 0 7 1998 District Judge
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THE IDAHO STATE JOURNAL.?

Legals

NOTICE OF
APPLICATION FOR
WATER RIGHT
The Following applica
tion(s) have been file
to appropriate the public
waters of the State of
Idaha:
29-08174
RUSH, EVELEE HILL
PO BOX 4905
POCATELLO, ID 83205
Source:
SPRING
Tributary: PORTNEUF
RIVER

Diversion Pt; LOT 1
(SESE) Sec21 T 089S
R 38E in BANNOC@

Coung.
Use: COMMERCIAL
Total Diversion:

(1.510 CFS}) .-
Date Filed: 7/11/1996
In: BANNOCK County
T09S R38E S21 Lot 1

(SESE)
Ve
N )

PO BOX R

POCATELLO, i1D 83206
Source: GROUND-

WATER 'l

INT

Diversion Pt: NENW Sec
19 T Q78 R 35& in
BANNOCK County.

Use: DOMESTIC

Total Diversion: (0.050
CFS)

Date Filed: 7/12/1996

{n: BANNQCK County

TO7S R3SE 519 NENW
< 29-08176 &

P

POCATELLOQ, ID 83206

Source; GROUND-

WATER

Diversion Pt: SENW Sec
19 T 078 R 35 E'in
BANNGCCK [
Ccung.

Use: DOMESTIC

Tatal Diversion: (0.050
CFSF)

Cate Filed: 7/12/1996

In: BANNQCK County

TO7S R35E 518 SENW

X5 1S ORI IOINT
ooy

=

POCATELLO, ID 83206

Source: GROUND-

WATER

Diversion Pt: SWNW Sec
19 T 078 R 35E in
BANNQCK County.

Use: DOMESTIC

Total Diversion: {0,050

CFS) :
Date Filed: 7/12/1996
in: BANNCCK County

1075 R3SE 818 SWNwW

N_JA JOINT OINT
VEN
PO BOX
POCATELLOQ, ID 83206
Source: GROUND-
WATER
Diversion Pt: NWNW Sec
19 T 078 R 35E in
BANNOCK County.
Use: DOMESTIC
Total Diversion: (0.050

CF3)
Date Filed: 7/12/1996
In: BANNOCK County
T07S R35E 5119 NWNW

i8S JOINT

POCATELLO, ID 83208

Source: GROUND-

WATER

Diversion Pt: SWNW Sec
19 T 075 R 35E in
BANNOCK County.

Use: DOMESTIC

Total Diversion: (0.050
CFS

Date Egiled: 7/12/1896
In: BANNOCK County
TO7S R3ISE S19 SWNW

ad:QR1T8
g INT

PO BOX R

.POCATELLOQ, ID 83206

SBource: GROUND-

WATER

Diversion Pt: SWNW Sac
19 TO7S R 35 E in
BANNOCK County.

Use: DOMESTIC

T%tFal Diversion: {0.050

S
Data Igiled: 7M12/1896
In: BANNOCK County

P

POCATELLO, 1D 83206

Source: GROUND-

WATER

Diversion Pt;: NWNW Sec
19 T 07S R 35E in
BANNOCK County.

Use: DOMESTIC

Total Diversion: {0.050
CFS

Date Filed: 7/12/1996

tn: BANNQCK Coun

1075 RISE S19 NWNW

%075 Ao e W T o ksTROM, KELLY™
1 ~ :
1BSORTRER—JOINT | 4464 HOLLOW RD
TNOEE ™ \NietEv, T eagy
urca: SPRING

& e
PQCATELLO, ID 83206
Source: GROUND-
WATER '
Divarsion Pt: NENW Sec
19 T 078 R 35E in

Tributary: SINKS

Diversion Pt: NESWNW
Sec 21 TOBS R 38E in
CAHRIBCOU County.

Use: DOMESTIC (0.040

BANNOCK County. CFS& -
Use: DOMESTIC STOCKWATER (0.020
Total Diversion: (0.050 CFS) .

CFS) Total Diversion: (0.060

Date Filed: 7/12/1996
In: BANNOCK County
S A35E S13 NENW
-08181

CFSF)

Date Filed: 7/9/1996

in: CARIBOU Coun

T06S R3BE S21 SWNW

Thae permit(s} will be sub-
ject to all prior watsr
rights. Protests must be
tilad with the applicant
and the Diractor, Dept.
of Water Resources,
along with a $25.00 fil-
ing fee, Eastern Region,
900 N. Skyline, Idaho
Falls, ldaho 83402 on
or before AUGUST 19,

1996. .
KARL J. DREHER,

P XR ~ '
POCATELLO, ID 83206
Source: GROUND-
WATER

Diversion Pt: NENW Sac
12 T 078 R 35E in
BANNOCK County.

Use: DOMESTIC

Total Diversion: (0.050
CFS

Date Filed: 7/12/1696 ¢
In: BANNQCK Coun Director
075 R3ISE S19 NENW August 1, 8, 1996

L _?3_‘?2_6%' 182, i
N INT
RE
P R
POCATELLO, ID 83206
Source: GROUND-

Date Filed: 7/11/1986
In: BANNCCK County
T09S R38E S21 Lot 1

WATER (SESE)
Diversion Pt: NWNW Sec
19 TO7S R 35E in BAN-
© NOCK County, for
Use: DOMESTIC  "i/C i3 ooy
T%tgé Diversion: (0.050 ~ ¢ ~54E s
) 1]
Date Filed: 7/12/1996M A ¥ 07 1an
in; BANNOCK County / 1938

» TO7S R35E S19 NWNW

- Tov
Ggaso'%hh& JOINT

PO BOXR .

POCATELLO, ID 83206

Source: GROUND-,

WATER

Diversion Pt: NEN ac
18 T 078 B-30eTin
BANNOCHK-Counfis

Use: DOMESTIC

Total Diversion: (0.050
CFS

Date Fited: 7/12/199

In: BANNOCK Coun

TO7S R3SE S19 NENW

- TT T~

Gl JACK 4Ol

P

PQCATELLO, ID 83206

Sourca; GROUND-

WATER

Diversion Pt: SENW Sec
19 TO7S R 35 Ein
BANNOCK
Coung.

Use: DOMESTIC

Total Diversion: (0.050
CFS,)

Date Filed: 7/12/1856

In: BANNOCK County
TO7S R35E S19 SENW

PO BOXR

POCATELLO, ID 83206

Source: GROUND-

WATER )

Diversion Pt: SWNW Sec
19 T 078 R 35E in
BANNQCK County.

Use: DOMESTIC

Total Diversion: (0.050
CFS)

Date Filed: 7/12/1996

In: BANNOCK County

T07S R35E 519 SWNW

29-08178 -
Q:IBSO . JOINT

P

POCATELLO, ID 83206

Source: GROUND-

WATER

Diversion Pt: SWNW Sec
19 T 075 R 35E in
BANNCCK County.

Use; DOMESTIC

Total Divarsion: {0.050
CFs

Date Filed: 7/12/1996

In: BANNOCK County

T07S R35E 519 SWNW

ZE-QEWQ
N_J JOINT

P

POCATELLO, ID 83206

Source: GROUND-

WATER

Divarsion Pt: SWNW Sec
19 T 075 R 35 E in
BANNOCK County.

Use: DOMESTIC

Total Diversion: (0.050
CFS

Date Filed: 7/12/1996

In: BANNOQCK County

TO7S RISE S19 SWNW

BT — T
|- —

GIBSO'&%%JOINT
TVENTORE

FOBOX A

POCATELLO, ID B3206

Source: GROUND-

WATER -

Diversion P1: NENW Sa
19 T 078 R 35E in
BANNOCK County.

Usa: DOMESTIC

T%laé Diversion: (0.050

F3)
Date Filed: 7/12/1996
In: BANNOCK County
TO7S R35E 519 NENW

(BSON JA QINT
T

+ PO BOX

POCATELLO, ID 83206 .

Source: GROUND-

WATER

Diversion Pt; NENW Sec
19 T 07S R 35E in |
BANNOCK County.

Use: DOMESTIC

Total Diversion: {0.050

CFSF_)

Date Filed: 7/12/1996
In: BANNCCK County
TO7S R35E 519 NENW

-081
GIBSO%JO!NT

P X

POCATELLO, ID 83206

Source: GROUND-

WATER

Diversion Pt: NWNW Sec
18 TO7S R 35E in BAN-

- NOCK County.

Use: DOMESTIC

Totasl Diversion: (0.030

Date Filed: 7/12/1598
In: BANNOQCK County -
T07S R3SE S19 NWNW

GI%%?& .JACK JOINT
PO BOXF —

POCATELLO, |D 83206
Source: GHOUND-
WATER
Diversion Pt: NWNW Sec
19 T 07S R 35E in
BANNOCK County. ;
Use: DOMESTIC
Total Diversion: {0.050 !
CFS)
Date Filed: 7/12/1996 !
In: BANNOCK County
TO7S R35E S19 NWNW

.QIB§N$€%_JOINT

POCATELLQ, ID 83206

Source: GAOUND-

WATER

Divarsion Pt: NWNW Sec
19 T 07S R 35E in
BANNOCK County.

Use: DOMESTIC

Total Diversion: (0.050
CFS)




Fr Ll eritifrry v+ o

#X

Date Filed: 7/12/1996
In: BANNOCK County
T075 R35E 519 NWNW
29-08185
BECKSTROM, KELLY
4464 HOLLOW RD
NIBLEY, UT 84321
Source: SPRING ~
Tributary: SINKS
Diversion Pt;: NESWNW
Sec21 TO0BS R3BEin
CARIBOU County.
Use: DOMESTIC {0.040

CFSCZ

STO KWATER (0.020
Totlgl Diversion: (0 060
Date r-)uled 7/9/1986

In: CARIBOU Coun

TO6S RABE 521 SWNW
r wil D~

tasts must.be
ant

1996,

KARL J. OREHER,

Atout 8, 1996

ugust 1, 8, P

LN1658 I,F«
25 17 =

7’,_,:1_
M,(n(\a;f_h; )
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¥ Bgz2Sy
of Water Rasourons
Eastern Rs jion
Auagust 17, 19225
Tlari Hally
BE£2T Hegalher Rcal
Focatello, ID 83204
1-208-233-7288
Damartment ~Ff Watar Rezourcars
150 Shoun Suite 1S
150 Sk ourn @
TAaha Talls, TR 82407
Dear Mr. K=arl Drachar,
G}&&uq¥olw¥wvww -
T wizh to peabssd water permit appli-at vz 29-72175, 28-2317§6,
2908177, 29—0817R, 29-n217%, 29-08120, 008121, 20-08182, 22—
ne183, 29-02194 appliad for hy Fibsan Joint Ventura and
known az Wild Horse Ridge Sukd?! sizion. fmply =ztztzd, there iz
-k = - T ls) wWabtarl
o mm g 2ty
Nn Augoast 2, 19284 ths Peoonoch Tounty Commizziconsrs rulod that the
water was rtuspect and oity waksr oand zawar war = raguirsment.
The commizslioners d2sision waz upheld i ocourt Mz, 22, 1925,
Novembher 24. 1887, and finally Sesptawmber 14, 1222, (Tase %
39322-CH .
New owners, Gibson Jack Venture, breezed through the city and
county commissioners who fear lawsuits. They appear tc be
pelitically connected.
Even though much avidsnce of watar problems wasz prodursd 1L was
agreed +to four houszeholds per weall by the commiszioners.
Firzst nf all, wells that produce as little az fifigen CG.P. M, will
not surport four housecholds
Secondly, all testing was done in the spring. All cur wells are
nrovan (Fahruary, 1995 Draft Tina! Repert by John Welhan, Chris
Meehan, and Ted Reld of Idaho State Universzifty! Lo be bzse on
runof¥f Fall tests are much weorse. Becharge ratesz are sxtremely
low and neighboring wells greatly effact otheraz,
Finally, water quality is pocr according *to Janet Crocletl
Senior Adviser to State Water Quality Board., My baruw%QQLM%D
the 478 and nitrates sometimes exceed 12.

MAY 0 7 1998




Fibson JTack Venturss - I 42 net hawve a watsr right, alth

T havae an aporoved 2nd 2ai{d €for permit # 20-07246 daltsed Augu
B! :

1982 If more permits 2re izzusd up Gibson Jack I will hawve

crhoica but b Arill s omay owall,

T am alresdy apftbing =21y dazsite having 2 near artecsian wel

1982, My watasr *abls is Adows near 107 feet in eight yezrs.

[§]
VL B ot

o

17

w r

Since the Wild Horse Subdivision iz In the city impact zone of
Pocatello, and since the lotz are small by country standards, I
s@e na reason why 3 ~onnection to city water should not Le a

\ICROFILME®

WA

87 1008




The Law Offices of

G Roondall Fone, Chartored

A Professional Corporation

P.O. Box 397
427 N. Main, Suite L
Pocatello, Idaho 83204

Telephone {208) 232-3007
August 26, 1996 Fax (208} 234-4654
RECEIVED
Harold W. Jones
Water Rights Supervisor AUG 2 7 1336
Idaho DeparFment of Water Resources Depariment of Water Resourcas
900 N. Skyline Drive Eastern Ragion

Tdaho Falls, Idaho 83402-1718

Re: Gibson Jack Joint Venture .
Application for Permit No. 29-08175 thru 29-08184

Dear Mr. Jones:

In reference to the protest filed by Richard Hollingsworth,
let me offer the following. :

1. Having dealt with Mr. Hollingsworth substantially in the
past, there is no benefit in contacting Mr. Hollingsworth directly
or attempting to resolve the protest, as he appears to be of the
opinion, "don’t confuse me with facts, my mind is made up".

2. Richard Hollingsworth has demonstrated an ability to do
whatever he can to prevent this development from taking place.

3. It is requested that a hearing before a hearing officer
be scheduled as soon as possible to proceed with this matter. It
appears that one of Mr. Hollingsworth’s tactics is to cause delay
for delay sake.

4. The basis for Mr. Hollingsworth’s contentions seem to be
based primarily on another development based upon different density
and other information.

On behalf of the Gibson Jack Joint Venture and the placement
of their domestic wells for the residential subdivision, they are
now prepared to address each of the issues presented in conformance
with Idaho Code § 42-203. As such, it is requested that a hearing
before a hearing officer be expedited in this matter, seeking to
obtain final approval of the application for the domestic wells.
Thank you for your courtesies in this matter. If you have any
comments or questions, please do not hesitate to contact me.

FRK:1jw
c: Chris Pein
Richard Hollingsworth




29-08184
GIBSON JACK JOINT VENTURE
PO BOX R
POCATELLO, ID 83206

Source: GROUNDWATER

Diversion Pt: NWNW Sec 19 T 078 R 35E in BANNOCK County.
Use: DOMESTIC ( 0.050 CFS)
Total Diversion: 0.050 CFS)

Date Filed: 7/12/1996

In: BANNOCK County
TO07S R35E S19 NWNW

A'”CHGF:LMED

MAY 0 7 195




State of Idaho

DEPARTMENT OF WATER RESOURCES
900 N. Skyline Dr., Idaho Falls, Idaho 83402-1718 - (208) 525-7161 - Fax (208) 525-7177

EASTERN REGION PHILIP E. BATT
GOVERNOR

KARL 1. DREHER
DIRECTOR

July 17, 1996

GIBSON JACK JOINT VENTURE
PO BCX R
POCATELLO ID 83206

RE: Notice of Application for Permit 29-08175 thru 29-08184
Dear Applicant:

The Department of Water Resourceg acknowledges receipt of your
water right applications. This office is currently in the process
of advertising the applications in the Idaho State Journal on
August 1 & 8, 1996. The advertisement will be published for two
consecutive weeks, and a period of ten days following the second
publication will be allowed for the submittal of protests.

If the application is protested, you will be sent a copy of the
protest. The protest must be resolved before the application is
approved or denied. TIf the protest is not resolved voluntarily,
this Department will conduct a conference and/or hearing on the
matter.

If the application is not protested, it will be forwarded to our
State Cffice in about five weeks. State Office Personnel will
conduct a complete review prior to final processing of the
applications anc¢ w.il notify you of the outcome of this review

When a permit ix issued, you will be sent a copy. A typical
processing time for an unprotested application is about eight
weeks.

Please feel free to contact this office if you have any questions
regarding this procedure.

Sincerely,
oy

Harold W. Jon#s
Water Right Supervisor

HWJ /b [B MICF?O;:;LMED
May g ; 1999

-~ Celebmtr'ng Our Contennial Year ofService to Idaho ]895—]995 -~




