IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

Water Right 36-07092A
In Re SRBA
ORDER AMENDING IRRIGATION PERIOD OF USE
ELEMENT IN PARTIAL DECREE and
INCORPORATING INTO PARTIAL DECREES AN
EXPRESS STATEMENT REGARDING GENERAL
PROVISIONS, NUNC PRO TUNC

Case No. 39576

A Partial Decree was entered for the above-captioned irrigation water right on
January 16, 1998. The period of use element was decreed as “irrigation season.” In A&B
Irrigation Dist, v. Idaho Conservation League, 131 Idaho 411, 423, 958 P.2d 568, 580 (1998),
the Idaho Supreme Court remanded with the directive to include specific dates for the period of
use element. Following remand, on June 24, 1999, IDWR filed a Supplemental Director’s
Report, Reporting Area 3, IDWR Basin 36, Regarding Revision of Period of Use (For Irrigation
Water Uses) and Conjunctive Management General Provisions, which included an irrigation
period of use recommendation for this water right. No objections were filed to this Supplemental
Director’s Report

THEREFORE, IT IS ORDERED that the period of use element for the irrigation portion

of the above-captioned water right is hereby amended and decreed as:

PERIOD OF USE: 04-01 to 11-01

The use of water for irrigation under this right may begin as
early as February 15 and may continue to as late as November 30,
provided other elements of the right are not exceeded. The use of
water before April 1 and after November 1 under this remark is
subordinate to all water rights having no subordinated early or late
irrigation use and a priority date earlier than the date a partial
decree is entered for this right.
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IT IS FURTHER ORDERED that the Partial Decree for the above-captioned water right
is hereby amended and decreed to contain the following:

This partial decree is subject to such general provisions necessary for the
definition of the rights or for the efficient administration of the water rights as
may be ultimately determined by the court a point in time no later than the entry
of a final unified decree. 1.C. section 42-1412(6).

This order is being entered nunc pro tunc as of the date the Partial Decree was issued
and is not intended to modify subsequent administrative changes for the water right, if any,

which occurred following entry of the Partial Decree.

RULE 54(b) CERTIFICATE

With respect to the issues determined by the above judgment or order, it is hereby
CERTIFIED, in accordance with Rule 54(b), LR.C.P., that the court has
determined that there is no just reason for delay of the entry of a final judgment
and that the court has and does hereby direct that the above judgment or order
shall be a final judgment upon which execution may issue and an appeal may be
taken as provided by the Idaho Appellate Rules.

Dated December 12, 2001.

ROGER BURDICK

Presiding Judge
Snake River Basin Adjudication
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District Court
Snake River Basin Adjudication
PO Box 2707
Twin Falls, ID 83303-2707

Important Information About Your Water Right

December!2, 2001

Ruby Springs Water Company
¢/o Roderick R Howard

2638 Access Road N
Hagerman, ID 83332

Dear Water Right Claimant(s):

The reverse side of this letter contains a copy of an Order Amending Irrigation Period of
Use Element in Partial Decree, Nunc Pro Tunc (hereinafter “Order”) for water right number
36-07092A. According to Idaho Department of Water Resources (IDWR) records, you are the
current owner of this water right. If you are not the current owner, please contact IDWR
immediately at:

Idaho Department of Water Resources
1301 North Orchard

Boise, 1D 83706

800-451-4129

The purpose of the Order is to set forth beginning and ending dates for the irrigation
period of use for this water right. As stated in the face of the Order, this action was necessary
following the decision of the Idaho Supreme Court in A&B Irrigation Dist. v. [daho
Conservation League, 131 Idaho 411, 423, 958 P.2d 568, 580 (1998). This Order also
incorporates into the Partial Decree an express statement that the Partial Decree is subject to
such general provisions necessary for the definition or for the efficient administration of the
water right. This express statement is necessary to comply with the requirements of Idaho Code
section 42-1412(6). This Order, in combination with the Partial Decree that was issued for this
water right on January 16, 1998, sets forth all of the elements of your water right. The Snake
River Basin Adjudication (SRBA) Court suggests that you keep this document in a safe location
together with a copy of the Partial Decree to show evidence of this water right. The original of
this Order and the original of the Partial Decree for this water right are on file with SRBA
Court. If you do not have a copy of the original Partial Decree, one can be obtained by
contacting the SRBA Court at (208) 736-3011. Please note that the Order is entered Nunc Pro
Tunc, meaning that the Order will be treated as if it were issued on the same date that the Partial
Decree was originally issued.

Sincerely,

Diana Delaney
Case Administrator
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an
NAME & ADDRESS: RUBY SPRINGS WATER COMPANY
€/0 RODERICK R HOWARD Department of Water Resovurees

2638 ACCESS ROAD N
HAGERMAN 1D 83332

SOURCE: RUBY SPRINGS YRIBUTARY: BILLINGSLEY CREEK

QUANTITY: 0.39 CFfs

USE OF THIS RIGHT WITH RIGHT NO. 36-15240 IS LIMITED TO A
TOTAL COMBINED DIVERSION RATE OF 0.58 CFS.

PRIORITY DATE: 11/06/1969
POINT OF DIVERSION: T07s R13E 513 NENENE Within GOODING County
PURPOSE AND
PERIOD OF USE: PURPOSE OF USE PERIOD OF USE QUANTITY
TRRIGATION lrrigation Season 0.39 CFs
PLACE OF USE: IRRIGATION Within GOODING County
TQ7S R13E S13 SWNE 6.1 SENE 13.3

19.4 ACRES TOTAL

PROPERTY 1S ALSO KNOWN AS LOTS 1-15 NORWOOD SUBDIVISION AND
TAX LOTS 29, 46, 47, 54-58 LOCATED IN THE S1/2NE1/4, SEC. 13,
T 7S, R13E, BM, GOODING COUNTY, IDAKO.

CONSUMPTIVE USE: &67.9 AFY
OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THES WATER RIGHT:

A MEASURING DEVICE QF A TYPE APPROVED BY IDWR SHALL BE
MAINTAINED AS A PART OF THE DIVERTING WORKS.

RULE 54(b) CERTIFICATE

With respect to the issues determined by the above judgment or order, it is hereby CERTIFIED, in accerdance
with Rute 54(b), [.R.C.P., that the court has determined that there is no just reason for delay of the entry of a
final judgment and that the court has and does hereby direct that the above judgment or order shall be a final
judgment upon which execution may issue and an appeal may be taken vided by the Idaho Appellate Rules,

L OC e~

DANIEL C. HURLBUTT, JR.
PRESIDING JUDGE
Snake River Basin Adjudication
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT %E. JE. .ot i -

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS "~

In Re SRBA ) Subcase No. 36-07092A
; ORDER ADOPTING SPECIAL
MASTER’S REPORT AND
Case No. 39576 ; RECOMMENDATION

Challenge to Special Masters Report and Recommendation.
Report and Recommendation Adopted. Partial Decree of Disallowance Ordered.

Attorney:
Ronald H. Adams, Francis Adams, pro se, Challengers
L
FACTS AND PROCEDURAL HISTORY

This is a challenge to the Report and Recommendation issued by the Special Master to
this water right claim No. 36-07092A which was filed by Norwood Subdivision, Ruby Springs
Water Co. The right was recommended in the Director’s Report for Reporting Area 3 (Basin 36).

Ronald and Francis Adams, the Challengers, filed a late objection to the claim contesting
several elements. Norwood Subdivision, Ruby Springs Water Company, filed a Response to
Adames’ objection. IDWR also lodged a Response to Objection, supporting its recommendation.

In response to a motion by the Adamses, the Special Master ordered IDWR to file an
LR.E. 706 Report disclosing the expert opinions underlying the Director’s Report. IDWR filed
the LR.E. 706 Report and a Supplemental L.R.E. 706 Report “to clarify IDWR’s recommendation

of this water right based upon the previously filed 706 Report and the evidence presented at trial.”

ORDER ADOPTING SPECIAL MASTER’S

REPORT AND RECOMMENDATION
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Trial was held before the Special Master. The Adamses appeared and presented evidence.
Norwood Subdivision, Ruby Springs Water Co. chose not to appear, relying on the Director’s
Recommendation and Supplemental Reports.

The Special Master recommended that water right no. 36-07092A be decreed in
conformity with the Director’s Recommendation as modified by the two Supplemental Reports.
The Adamses challenge the Special Master’s Report and Recommendation,

Ruby Springs Water Company bases its claim on License no. 36-07092A issued to the
Norwood Subdivision, August 16, 1976 for a quantity of 1.1 cfs for irrigation of 55 acres with a
November 6, 1969 priority date.

Ruby Springs Water Company was incorporated on November 2, 1977 and was assigned
all water rights under License 36-07092A which was previously held by Norwood Subdivision
and its predecessors. Membership in the Ruby Springs Water Company was limited to those
proving ownership of land in the Norwood Subdivision or who were in the process of acquiring
land in the Norwood Subdivision.

The Director’s Report originally recommended this right with a quantity of .36 cfs for the
irrigation of 18 acres. The recommendation was based on development plans for the Norwood
Subdivision. IDWR took the original 55 acres covered by the License and subtracted the land for
the housing development. The difference constitutes open space on which no water had been
used or was requested.

To determine the quantity of water to be recommended for irrigation in the housing
development, IDWR took the total acreage in the housing development and subtracted twenty
percent of the land dedicated to houses, roads and non-productive areas. The 18 acres
recommended is equal to eighty percent of the area of the housing development,

Adamses’ objection to the Ruby Springs Water Co. right was originally based on the
exclusion of four lots they own which, they argue, were part of the 55 acres covered by the
License no. 36-07092A. IDWR’s ammended recommendation, which has been accepted by the
Special Master, now includes two of Adamses’ lots, therefore, Challengers’ objection relates only
to the claimed exclusion of their two remaining lots.

IDWR found that Ruby Springs Water Company is a municipal provider of water because

it supplies water for municipal purposes through a public water supply. IDWR’s recommendation

ORDER ADOPTING SPECIAL MASTER'S
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was based on its policy of allowing irrigation water rights for all lots “stubbed in” to a municipal
distribution system, whether or not water had previsously been put to beneficial use on those lots.
Adamses maintain that their two lots which were excluded from IDWR’s recommendation were
“stubbed in” to Ruby Springs Water Company. The President of Ruby Springs Water Company
disputed this claim, characterizing the two lots as having nothing more than “taps™ which were
drains for the system. The Special Master found against the Adamses on this issue.

The Adamses are not claimants in the Snake River Basin Adjudication. They have not
filed a claim in the SRBA for any of their lots. The Adamses have never held a license, permit or
decree for the two lots, nor have the Adamses put water to beneficial use on their property.

1L
ANALYSIS

In the SRBA the Special Master assists the district court in obtaining facts and making
recommendations to the Presiding Judge. Administrative Order 1, § 9 (Oct. 1997); Seccombe
v. Weeks, 115 Idaho 433, 767 P.2d 276 (Ct. App. 1989). The appointment of a Special
Master does not displace the role of the district court as ultimate trier of fact. Id. at 435, 278.

The Presiding Judge accepts the Special Master’s factual findings unless clearly
erroneous, L.R.C.P. 53(e)(2) (1996), and then independently reviews the evidence to
determine whether the findings of fact are supported by substantial evidence. Seccombe, 115
Idaho at 435. The Special Master’s factual findings may be adopted verbatim where they are
not clearly erroneous. Rodriguez v. Oakley Valley Stone, Inc., 120 Idaho 370, 378, 816 P.2d
326, 334 (1991).

Reviewing the evidence, it is found that the Special Master’s Findings of Fact are
supported by substantial evidence and are not clearly erroneous. The Special Master’s Findings
of Fact are adopted and incorporated in this opinion as though fully set forth herein.

The Presiding Judge freely reviews the Special Master’s proposed Conclusions of Law.
L.R.C.P. 53; Rodriguez, 120 Idaho at 378. While the Special Master’s proposed Conclusions
of Law are not binding, they are intended to be persuasive. Id. Further, the Presiding Judge
may accept the Special Master’s Conclusions of Law if they correctly state the law. Id.

The resolution of the Adamses’ Challenge to the Special Master’s proposed conclusions
of law begins with an analysis of the original claim in the SRBA, claim no. 36-07092A. The

ORDER ADOPTING SPECIAL MASTER’S
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claimant, “Ruby Springs Water Co., Norwood Subdivision,” did not object to any element
recommended in the Director’s Report. The Adamses, as objectors, have the burden of
persuasion to overcome the Director’s recommendation. I.C. § 14-1411(5). The basis of their
objection is that the IDWR recommendation for License No. 36-07092A did not include water to
irrigate the Adamses’ two lots,

The Special Master entered lengthy findings about License 36-07092A and its several
transfers leading up to its issuance to Ruby Springs Water Co. The Adamses’ objection is
misplaced because it is a collateral challenge to the Director’s decision to issue License No. 36-
07092A. The Adamses had the opportunity to protest the License transfer at the time of issuance
which they failed to do. They have waived any challenge to the issuance of the License. The
SRBA is not a case authorized to revive lost challenges to licensing decisions.

The Adamses further challenge the factual determination that these two lots are not part of
and stubbed into the Ruby Springs Water Co distribution system. They raise these issues for the
first time in the SRBA. The Adamses have never before made any formal claim against either
entity, nor have they previously pursued any legal remedy against them. They have provided no
proof by deed, articles of incorporation, corporate by-laws or otherwise supporting their claimed
inclusion in either. As noted previously, Adamses have not been issued a permit, license or
decreed water right for the two lots at issue. They have not filed a claim in the SRBA. The
record reflects that no beneficial use of water has ever been made on the two lots.

Therefore, the Special Master’s finding that the Adamses failed to overcome the prima
facie effect of the Director’s Report is adopted. Further, the Special Master’s Recommendation
that water right no.36-07092A be decreed as recommended is also adopted. The Adamses’
challenge is DENIED.

IT IS SO ORDERED
DATED December 10, 1997

DANIEL C. HURLBUTT, JR.
Presiding Judge
Snake River Basin Adjudication
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CERTIFICATE OF MAILING

I certify that a true and correct copy of the ORDER ADOPTING SPECIAL
MASTER’S REPORT AND RECOMMENDATION, was mailed on December 11, 1997,
with sufficient first-class postage to the following:

IDWR Document Depository
PO Box 83720
Boise, ID 83720-0098

Norwood Subdivision
Ruby Springs Water Co
2638 Access Road North
Hagerman, ID 83332

Ronald H. and Francis Adams
3028 Chishelm Drive
Hagerman, ID 83332

Chief Natural Resources Div

Office of the Attorney General

State of Idaho

Po Box 44449

Boise, ID 83711-4449 s

//‘//%fa’ s

/ Deputy Clerk




