Complete the following map by showing land and point of diversion as proposed by this amendment.

Show 40-acre subdivisions, townships, ranges and ditches.

Scale: ‘inches equal 1 mile.
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That no one will be injured by such change, and that such change will be made at permit holder’s own risk.

Signed at [5

,this & dayof

/ﬂ/:.’;’ (/\

FOR DEPARTMENT USE ONLY

Preliminary check by L

Publication prepared by Date

Fee = $20.00

Publication dates

7
/ ‘/ )
Receipted by'r?’w?‘r/ Date If//é/«pf & A

Published in

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

I, A KENNETH DUNN

___APPROVE THE ABOVE re

, Director of the Department of Water Resources hereby

erenced Amendment For Permit No. 47-7279

Witness my hand this Zﬁé); day of

June

19 81

D |rect0r

(



11. Map of proposed project: show clearly the proposed point of diversion, place of use, section number, township

£

/7 /4

and range number.
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Scale: 2 inches equal 1 mile
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BE IT KNOWN that the undersigned hereby makes

waters of the State of Idaho as herein set for

el

(Applicant)

C
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NOV 5 1974

STATE OF IDAHO { Southern District Ulice,
County of Twin Falls 5 88

I, Robert E. Bailey, do solemnly swear that I am the
printer and editor of THE BUHL HERALD, a weekly
newspaper of general circulation, published once each
week at Buhl, Idaho; that the notice attached hereto was
published in said newspaper ... .. kwo consecutive

weeks, the first publication having been made on the

that said notice was published in the regular and entire
issue of every number of the paper during the period
and time of publication, and that the said notice was
published in the newspaper proper, and not in the supple-
ment thereof.

That said newspaper has been printed and published
continuously in Buhl, Twin Falls County, Idaho, for a
period of more than 78 weekgf prior/to the first publication

g i / -_';’/’ A
of the attached notice. .f%_/éy /@/ /
Oy ) s

.............................. SRR gt e LT

Subscribed and sworn to before me thi
fOctober o 7L
~—f_j-=

Notary Public.

My Commission Expires



MAP (Attach Aerial Photo)
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SCHEMATIC DIAGRAM OF SYSTEM/® Buh (

(Include distance from pump to measuring device, if applicable.)

At(s) of diversion: _ !ZO'/élMM , Sec 331. 78S. RILE 4 Lo.M.

Place(s) of Use

NE% NW% SW% SE%
TWP. RGE. | SEC! TOTALS
NE% | Nw%|SW2% | SE% | NE%| Nw%|swi | SE% | NEY% | Nwil swi | SE% | NE% | nwi fswi | SE%

8S. | /4E.| 33 o
Recommended Amendments:
& Change P.D. as reflected above O Add P.D. as reflected above O None
J Change P.U. as reflected above O Add P.U. as reflected above //)SfOther /:Ad.:{ Pome_sﬁc Use

G ——
A *
Examiner’s Signature ___,,_%W Date 4/3/8/
7

Checked by D) Al Date

Approved bv_.__-bh\’\ﬁ\‘\r\ ;\\\\ Date -‘f:)\‘_l A\
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))’ State of Idaho 2(5
;;; Department of Water Resources (i(
0 «
) WATER RIGHT LICENSE (4

((
>,’; , _ o
)’) License of Water Right No. 47-7279 Priority October 17, 1974 Amount _.03 cfs _ (g(
;;; THIS IS TO CERTIFY, that _ DARWIN J. COLLIER :22
;;; of Buhl Idaho , has complied with the terms and conditions of Permit g(g
))) No. _47-7279 issued pursuant to Application for Permit dated __OCtober 17, 1974 {((
) PP S«
;;; and has submitted proof to the Department of Water Resources on October 18, 1976 , :(i
;); that he has applied water to a beneficial use; an examination by the Department indicates that the works have a (i(
);) capacity for the diversion of _ .03 cfs of water from _a_groundwater source . :::
%) . ) .

);) tributary to , and that the permit holder has applied to a beneficial use and ::z
;); established a right to use water as follows: :(:
) (
)) (. (
);) Beneficial Use ! of Use Rate of Diversion Annual Volume (g(
;;; l()?meg?tc) from Janu | efsand 1.2 acre feet ::g
) um (.
Y& Heating from and 20,5 acre feet (
) 9) ((
;;; fro; g 5 gg
) clusive) (
)) (¢

(
;:; Subject, howeve ] i no,mér n_ .03 cfs of w y one time, and :(:
)
;); that the amqghgt o o iqeﬁ to h such right is entitled and fﬁ r the purpose 552
;;; aforementio ?é and is itedY to thw@;%wﬁ ch can actually be beneficially u and not exceed (g(

! o : F— (

);) 21 7 i e feet pelyedr, Said waters T iverted within the _ GL6 (NW:SW)Sec .88 Twp. 8% (:g
;;; Ree. 128 Bl m y T T\ in the County of Twih) Falls i:g
) i \ o A A ((
);) Description ikﬁd i 1\& placszf u§e£ 1 ’ Eﬂ (:(
) - = S ((
) S DAY o (
;); Twp., Rango\\\ E:“ t < ,_Nm; —t S\}V\q i Totals E(E
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))) ‘\i:\h‘m 4 }55 i (((
))) S T - (((
%) R L ks ders s =y Sl (9
))) fruess ool - A (
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) (
%) (-
) (
)3 (
);) Total number of acres irrigated (g(
X)) ((
) (
N (
)
¥) (((
) (
) 20) {(
8 o
) (
») ((
) (
%) ((
) o . . (¢
)), NOTE: Modifications to or variance from this license must be made within the limits of Section 42-222, Idaho (((
;)’ . Code, or the applicable Idaho Law. This right may be forfeited by five years of non-use. { :
)) ¥ The right to the use of the water hereby confirmed is restricted and appurtenant to the lands or place of use :i(
)))' “%erein described, as provided by the laws of Idaho. (iz
)
;); ~% Witness the seal and signature of the Director, affixed at Boise, Idaho, this -~ o day of :(E
);) i June ,19 8l . (E(
W (¢
0 o _ (¢
%0 (¢
);; Director :ig




. . . . ) 47-7279
Form 211 (Licensing)

5/78

of (address) Rt. 3, P.O0. Box 315A, Buhl, Idaho, 83316

Ident. No.

STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

APPLICATION FOR AMENDMENT OF A%wg@

APR 18 193
To change the point of diversion and/or the place of use.

Department of Wate: fuspurces
Southern District Office
Comes now Darwin J. Collier

, and represents to the

Director of the ldaho Department of Water Resources:

No.

w

88

TWP | RGE | SEC NE% [Nwsiswef s el nwia] swis [sex | nEsdnwy [swi[ sex NE%|Nw] swilsEx TOTALS

That he is the owner and holder of Permit to Appropriate the Public Waters of the State of Idaho

47-7279 , and requests that the permit and permit map be changed as follows:
(Lot 6)
Point of diversion: _NW % SW %, Section 33 , Township 83 , Range _14E  B.M.,
County of Twin Falls . Other points of diversion: None

Period and nature of use: (irrigation, domestic, stockwatering, industrial, etc.)

Amount 0.03 for  Heating  purposes from _Jan. 1
{cfs or acre feet per annym}

to Dec. 31 {(both dates inclusive)

Amount 0.03 for Domestic purposes from _Jan. 1
(cfs or acre feet per annum)

to Dec. 31 (both dates inclusive}

Amount for purposes from to (both dates inclusive)
{cfs or acre feet per annum}

Amount for purposes from to

{both dates inclusive)
(cfs or acre feet per annum}

Place of use or land to be irrigated:

rre——————
[r———rr

NE%X | NW SWx SE%

Lot &

14E 33 X

-

UMD

14
\

Wi

Total number of acres to be irrigated =

a. Who owns the property at the point of diversion? _ Applicant

b. Who owns the land to be irrigated or the place of use? Applicant

c. If the property is owned by a person other than the applicant, describe the arrangement enabling the

applicant to make this filing:




Complete the following map by showing land and point of diversion as proposed by this amendment.

Show 40-acre subdivisions, townships, ranges and ditches.
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Scale: ‘inches equal 1 mile.

To

That no one will be injured by such change, and that such change will be made at permit hoider’s own risk.

Signed at éF.S, , this 2 day o s ‘ (
€

nature)

FOR DEPARTMENT USE ONLY

Preliminary check by &; . Fee = $20.00 Receipted bny Date f&?%f 2 Y 4

Publication prepared by Date Published in

Publication dates

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

1, A KENNETH DUNN , Director of the Department of Water Resources hereby

APPROVE THE ABOVE referenced Amen ' - ”%

Witness my hand this éé_ day of June ,19 81 . /é’/y’,v

Director

et



BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO

IN THE MATTER OF REMOVAL OF THE MEASURING

)

) ORDER
DEVICE REQUIREMENT FOR PERMIT NO. 47-7279 )
)

WHEREAS, it has been determined by the Department of Water Resources
that a measuring device is not required at this time for a determination of the
quantity of water appropriated under said permit;

IT.1S, THEREFORE, HEREBY ORDERED that the condition of approval- that
a'measuring device of a type approved'by the Department be permaneatly fnstalled
and maintained as part of the diverting works, be and is, REMOVED from said

permit. &__’

Dated th1s$%i; day of August, 1978.

PR,

. GLEN SAXT!
Chief, Operations Bureau



BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO

IN THE MATTER OF CHANGING THE MEASURING

ORDER
DEVICE REQUIREMENT FOR PERMIT NO.

47-7279

WHEREAS, the above numbered permit was approved with the condition
that a measuring device of a type approved by the Department be permanently
installed and maintained as part of the diverting works; and,

WHEREAS, on July 1, 1978, the Department adopted a new water measure-
ment condition which states: "An access port or other device as specified by
the Department shall be installed by the permit holder to provide for the
installation of measuring equipment and the determination of the rate of diver-
sion by the Department"; and,

WHEREAS, the former condition required the permit holder to purchase
and install a measuring device or hire a professional engineer to certify the
rate of diversion; and,

WHEREAS, the measuring device condition effective July 1, 1978,
requires less capital expenditure by the permit ho]der; and,

WHEREAS, to be equitable to holders of permits issued prior to
July 1, 1978, the new condition should be retroactive;

NOW THEREFQRE, it is hereby ordered that the condition of approval
of this permit related to water measurement is hereby changed as follows: "The
permit holder shall either install a measuring device or provide a certified
measurement by a professional engineer or instél] an access port or other de-

vice as specified by the Department”.

o
Dated this_//i day of August, 1978.

Director




BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO
IN THE MATTER OF APPLICATION FOR

)
PERMIT NO. 47-7279 in the name of ) MEMORANDUM DECISION
DARWIN J. COLLIER. ) AND ORDER

)

On October 17, 1974, Darwin J. Collier filed with
the Department of Water Resources an application for permit
to appropriate 0.50 cubic feet per second of water from a
well in the NW%SW%, Section 33, Township 8 South, Range 14 East,
B.M., Twin Falls County, to be used for the purpose of heating
a house and swimming pool. Notice of the application was
published in the Buhl Herald, Buhl, Idaho, on September 24
and 31, 1974.

The Department received a protest against the approval
of the permit from Dale Bell and a hearing was held on April 2,
1975, at Twin Falls, Idaho. The applicant was present and
represented himself. Neither the protestant nor his attorney,
John C. Hepworth of Buhl, appeared at the hearing.

On April 8, 1975, a petition to reset the hearing was
received from the protestant's attorney. The issue raised
by the protest appeared to be points of law and, therefore, the
protestant was allowed to submit his position in the form of
a Protestant's Memorandum.

The two issues raised by the protestant's brief are
first, that the deposits of hot water located beneath the
applicant's property described above is the private property of
the protestant. Second, that as a result of a contract which
runs with the land, Mr. Bell has the exclusive right to make
use of the hot water deposits.

Based upon the information in the records of the De-
partment, the Director makes the following Findings of Fact,

Conclusions of Law, and Order:




FINDINGS OF FACT

1) Title 42, Chapter 1 and 2, Idasho Code specifies

that all waters of this state are subject to appropriation.
The waters in question are public waters and subject to appropria-
tion under the laws of Idaho.

2) Idaho Code, §42-203 provides four grounds for a

protest:

a) reduce quantity of water under existing
rights;

b) water supply is insufficient for purpose
sought;

c) appropriation for delay and speculation; and

d) the applicant lacks the financial resources
to complete the work involved.

The protestants have not established any grounds for denial of
the requested permit.

3) The Director of the Department of Water Resoufces
has no jurisdiction over the subject matter presented by the
protestant regarding any prior contract rights.

4) The water beneath the land of the applicant was
not appropriated by anyone prior to the applicant.

5) The state's ownership of ground water was affirmed

by §42-226, Idaho Code.

6) The applicant requests a permit to appropriate
ground water with no mention made of the temperature.

7) Hot water used for space heating and swimming
pool operations is subject to the water right permit procedure

and is a beneficial use of water.

CONCLUSIONS OF LAW

1) The ground water in question is public water of
the State of Idaho and is subject to appropriation.
2) The use of water proposed by this application is

a beneficial use.

ORDER

IT IS, THEREFORE, HEREBY ORDERED and Application for Permit
No. 47-7279 is hereby APPROVED subject to the following limitations

and conditions:

PAGE 2 - MEMORANDUM DECISION AND ORDER




1) That said permit shall be subject to all prior
water rights.

2) That proof of construction of works and beneficial
use of water shall be submitted on or before October 1, 1978.

3) That a measuring device of a type approved by
this Department shall be permanently installed and maintained
at the point of diversion.

DATED this 22  day of October, 1975.

R.
Director

PAGE 3 - MEMORANDUM DECISION AND ORDER




Identification No.

Application No. 47-7279

STATE OF IDAHO
DEPARTMENT OF WATER ADMINISTRATION

APPLICATION FOR PERMIT

To Appropriate the Public Waters of the State of Idaho
(TYPE OR PRINT IN INK)

. Name of applicant Darwin J. Collier
post office address —Hagerman;—fdato- R*‘ 3 ’5(’_»';( 318 A fi-% ke, OO
. Source of water supply groundwater which is a tributary of
. a. Location of point of diversion is___NW Y of SW % of Section__ 33 Township___8S
Range 14E B.M. TwinFalls County; additional points of diversion if any:
b. If water is not consumed, it will be discharged into Snake River atapointin__ NH 1
of SW Va4 of Section 33 Township 85 Range 14E B.M. Twin Falls Co.
. Water will be used for the following purposes:
Amount_.5 ¢fs for __heating purpose from Jan. 1 to_ Dec. 31 (both dates inclusive)
Amount (C:s " ac:‘::re e purpose from o (both dates inclusive)
Arnount o ac:‘;:e' e purpose from to (both dates inclusive)

{cfs or acre-feet per anmum)

- Total quantity to be appropriated:

a._9 cubic feet per second and/or

b. acre feet per annum.
. Proposed diverting works:

a. Description of ditches, flumes, pumps, headgates, efc.
well to home heating system and swimming

b. Height of storage dam _ ___feet, active reservoir capacity acre feet; total reservoir
capacity ___________acre feet, materials used in storage dam:
Period of year during which storage will occur to inclusive.
(Mo, Day] (Mo, Day)
c. Proposed well diameter is___ 6 inches; proposed depth of well is 200-300 feet.

. a. Time required for the completion of the works and application of the water to the proposed beneficial use
is__ 3 years.

b. Estimated construction cost is $ 2,000.00

. Description of proposed uses:

a. If water is net for irrigation:

(1) Give the place of use of water: Nil Va of SH Ya of Section 33 Township 85
Range 14E B.M.
(2) Amount of power to be generated:  hp under feet of head.

(3) List numbker of each kind of livestock to be watered

(4) Name of municipality to be served , or number of families 1o be

supplied with domestic water .

(5) If water is to be used for other purposes describe:
heating home and swimming pool




b. If water is for irrigation, indicate acreage in each subdivision in the tabulation below:

NEV, NWVa SWVs SEVa
TWP. RANGE | SEC. T TOTALS
NEVa | NWVa| SWVa| SEVe ] NEVa |NWVa| SWhi| SEVA | NEVA | NWVa| SWa | SEVa | NEVA | NWva| swia| sEva
i
!
;
¢
Total number of acres to be irrigated
c. Describe any other water rights used for the same purposes as described above.
none
9. a. Who owns the property at the point of diversion applicant
b. Who owns the land to be irrigated or place of use applicant
c. If the property is owned by a person other than the applicant, describe the arrangement enabling the
applicant to make this filing
10. Remarks




£

1. Map of proposed project: show clearly the proposed point of diversion, place of use, section number, fownship
and range number.

1

[P/¥

m _ " m * " _ “ ,_ i
| | | | | i | | | |
| | | |
e 9\ e
1 _ i i i } I 1 1 |
_ ! _ | _ _ | _ _
_ ! _ _ _ | _
I | “ “ | " | “ “ |
1 _ Ll
| | | | “ i | _ | “

[ _ | _ _ I _ _ _
||||+|||||||l|I“..lu|.|-ll||4|||I||1TI..|.|4||-I-!.1||Il..“lll|-l|||.—|l.|l..._lln..|.l.“||||,l|||+||l|r.|I||4|.|||..||||.“...[.Iu|I
| | | | ! “ | | | |

_
_ | _ | ! _ ! _ _ _
) T 1 | T _ T
“ | | | | | | _ | |
| _r. | | __I " _ ..." _ ln
Tlllﬂlllllll_tilllllﬁiilllllﬁlllllll_i:llliiﬁ1|l|l||ﬁ|ll}!| WlllillJlllsill_lllu
_
_ | _ ! ! ! ! _ ! |
_ | _ _ | | 1 | " |
T i | | ' |
| | | i | | i | | i
“ ! | | | ! | _ | |
e s s O I
_
_ ! | | ! _ ! | | |
“ ] [ _ 1 “ n | “ )
| | | m _ | m
| | | | | | | | | |
_ _ _ _ L _
! ! | _ ! _ _ | ! |
“ _ — 8 _ | | | | __
|
! _ | _ _ | | i | |
_ i _ _ _ _
——— ey 4 knn1| JR U G _|!11|||I_|||||||Llr!|1||| PG S [ ——
S e B 1 s s e R R
_ “ _ ¥ “ _ _ | _ |
_ 1 _ ﬂ"#'-fr.f i _ _u ] I 1
! _ _ o | _ " _ ! )
“ | _ _ _ [ _ _ | _

! _ “ | ! | | ! “ _
Illll.l.._||||||.|||||“|| |l||||._ IIIIIII |__|.||I.|||||L_-|||LVI|||||.—|||I‘I.Il||ﬁ|||.|'||||+||Ill.|1.||lﬁ||l.|l|u|||ln.!lil|l
| i " “ | “ | _ | *

_
“ 1 | _ | | _ | h
|
| N | “ " | | | |
! _ ! ! ! L _ L ! !
(NS S B St E Tt T~ ﬁ|1||||t_1111!||ﬂ|||r|||_||sa|||ﬂ|||||t1ﬁ|||
_ { _ | | _ | | I _
| ! _ _ _ _ _ |
_ 1 | { L | _ L { i

Scale: 2 inches equal 1 mile
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for permit to appfopiiat 1he/u

(Applicant)

BE IT KNCOWN that the undersigned hereby makes

waters of the State of Idaho as herein set for




Preposed Pﬁodtyw

Received byM)afe 2 2= Time Y45/
.{ﬂﬂbl’reliminary check byﬂé Fee $ Ue‘e' E;/¢é 22.)

Receipted by_ €7 Date__ /& -/ P- 75~
Publication prepared by_ LT Date__ 10-17-74

Published in Buhl Heraid
Publication dates ]0—24 & 10"31 -74

Publication approved CC  Date__11-5-74

Priority reduced to Reason

Protests filed by: ___Dale Bel]

Copies of protests forwarded by_CC

Hearing held by Date

Recommended for approval denial by

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER ADMINISTRATION

This is to certify that | have examined Application for Permit to appropriate the public waters of the State of
Idaho No. ___47=7279 | and said application is hereby. APPROVED

1. Approval of said application is subject to the following limitations and conditions:

a. SUBJECT TO ALL PRIOR WATER RIGHTS.

b. Proof of construction of works and application of water to beneficial use shall be submitted on or
before__Mavemher 1, 19_78

c. Other: ___Pursuant to Memorandum Decision and Order of this date.

2. Denial of said application is for the following reasons:

Witness my hand this_22 _ day of October 19_75




AFHDAVIT of PUBLICATION ~ PIEG (Y

s = ! -";'ij :r- ;i H
Lol v U oy ‘Li;
NOV 5 1974
PDepaonami o Y bes
STATE OF IDAHO { Southers Uistrict Gitice

County of Twin Falls 5 55

I, Robert E. Bailey, do solemnly swear that [ am the
printer and editor of THE BUHL HERALD, a weekly
newspaper of general circulation, published once each
week at Buhl, Idaho; that the notice attached hereto was
published in said newspaper . . ... twWo consecutive

weeks, the first publication having been made on the

that said notice was published in the regular and entire
issue of every number of the paper during the period
and time of publication, and that the said notice was
published in the newspaper proper, and not in the supple-
ment thereof.

That said newspaper has been printed and published
continuously in Buhl, Twin Falls County. Idaho, for a
period of more than 78 weeks pfiorto the first publication

of the attached notice.

................................

Subscribed and sworn to before me thi
3185 day of October g Th

My Commission Expires



July 8, 1981

Darwin J. Collier
Rt. 3,

P.0. Box 315 A
Buhl, ID 83316

Dear Mr. Collier,

RE: Permit No. 47-7279

Enclosed 1s a copy of the Water Right License issued on the above referenced
Permit, along with a copy of the approved Amendment.

Sincerely,

JIM JOHNSON
Water Distribution Supervisor

Enclosure
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Form 21.9 .- —
12/79
State of Idaho
DEPARTMENT OF WATER RESOURCES
FIELD REPORT

471-7279
1 Permit No.
CONTACT WITH PERMIT HOLDER
DATE INITIALS REMARKS
O  Appointment letter mailed:
[0  Telephone call made: iﬁtﬁ[ Apar 543-5104
(List Telephone No. used)
O Appointment scheduled for: 2,@/2.9_7 ADm
{Date, time, location) 47/3,/6f Apart
EXAMINATION
2%/79 Mr. Colliev
Date Re-exzo %[g[ Accompanied by Gar\r; Fuujcvbun} Total Q measured 0.03 <fs
If source is surface water, estimate total flow of source
Methods of measurement Bucket Meets Permit requirements? VYes
Measurement caiculations: Meas, made 2/9/7.9

-~ )
. Togh i to0se. > oty o) oo )] 5omape TS

[@ﬂx/:qu) x(44399ph/c-63 -

Vol. = 0.03cfs X 1.9835 Afflay /by X 36Sdaysfon. = 2.7 AF S,
WELL/DIVERSION* MOTQR MOTOR PUMP PUMP MEASURING | CONDITION OF
NO. HP MAKE SERIAL NO. MAKE SERIAL NO.| DEVICE TYPE | MEAS. DEV. REMARKS
P Y ] . FaYl .
well 15 | +1owjig
System Description  Well  wath ngg u2lve  deliers do_ Aouse zud g2rae we  bwred
-~ . fn
*Code with map on reverse side. Disregard code if only one.
RECOMMENDED AMOQUNTS Irrigation requirement = - AFA/Acre
USE Q (cfs) vV (afaz/ FROM T0
Dowestic 0.03 1.2 i/t 12/34
yd
v
E,_Hgg'hng 0.03 \/ 20.% i/i 12/3/
=
Far e
=]
= . — —
e / /
= Total _0.03 Y 21.7
Remarks e r. Collicr stz tbat

M__APMK.J__JG_JJ:M tomp. of wafer HOF  wift 40 ps/

MJLIQ%_MM_@_:LI__ML__M&LA_&{K__

M"(‘P ;S 1. £ ¥, A , poriev 2": u&d for-  hot oz fes dgﬂ;f,fg
Hse ;‘ 2r2 y - 'G

Ke -exan- 4{ 2[3{ Loz made 4o dzn-fv dhe  uses rtcbc;mzd/ toder E€XFp pn 2/9/79
Puvsiant fo_  re-Caxzm ;F 4 €°'--u--¢'-¢Ced Fhat dot-g.;&c tse be 2dded &

2m;—.¢.../‘..¢..'f wnth  ho L‘v.?u;z o pwor:{‘y




MAP (Attach Aerial Photo)

{Include distance from pump to measuring device, if applicable.}

\Jznt(s) of diversion: __(Zof é ) NNZ 5’4}4' S Sec 33}. 7._35»_,. 2 IL4E 1‘—8'M'

Place(s) of Use

NEY% NW% W% SE%
Twp. RGE. | SEC! - TOTALS

NEv | vwu]swi | sew ] nen] nwafswi ]| sen | new | nwil swi | sex | Nex [nwi]swi | sEx
BS. | 4E. | 33

Recommended Amendments:

91 Change P.D. as reflected above & Add P.D. as reflected above O None
3 Change P.U. as reflected above 0O Add P.U. as reflected above dd Dosnestic Use

s |
Examiner's Signature __ V//é‘\ )M Date {Z%/B/

Checkedby -~ ) - Date

Approved by __, %‘\;\\\‘\\J ~—- Date 51\?[ 6\
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STATE OF iDAHO
DEPARTMENT OF WATER RESOURCES

SOUTHERN AEGION

> B R A M SRR € i e A IR T T PR i P o 4IET e iy T TS S 4 oAt A

1647 Bl | auu Bivd Nonn
Twin Falls, kdaho 620
(208} 734-3578

Ateprtees Adliod
Ciiree Pedp

April &, 1981

Darwin J. Colilijer
Route 3

P.0. Box 315A
Buhl, ldaho, 83316

RE: Permit 47-7279

Dear Mr. Collier:

Please find enclosed a copy of the re-exam report I completed pursuant to our
meeting on April 3, 1981 and a draft avplication for ammendment of your permit.

During our discussion on April 3, 1981 I told you I would draft a new application
for permit which would apply for domestic purposes; however, I have found that

the domestic use can be added to your old permit by ammendment without changing

the priority date of your old permit. This route now seems the best so I drafted
the application for ammendment for your review.

Please sign the ammendment on the back and return it to our office with the $20.00
filing fee and our office will recommend your permit 47-7279 be licensed for heating
and domestic purposes as described on the enclosed exam report.

If you have any questions please feel free to contact me at our office.

Sincerely,

Allen Merritt
Sr. Water Resource Analyst

Enc:
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Date:  Z\Z\\AB\
Herewith forwarding field exam report for Permit No. 57-7'2-7"\

Cannot igsue license until the following is determined:

] Amount of water measured
D Location of point of diversion
[} Place of use for domestic
[:I Place of use for stockwater

Place of use for irrigation (humber of
acres in each 40-acre subdivision)

D Installation of measuring device

Permit holder does not agree with
findings of examiner, please re-examine

D Other

B N

S5¢3-510¢




"DEPARTMENT OF WATER RESOUF 8§

FIELD ORT
L
1. Name of permit holder

Post office address

s 21978
Deper -

Person to contact < Bhons’ ‘"ff_ﬁr Resourceg .
SRS Drsrrrer Office :

2. Source of water supply: Groundwater Surface water
P

(name spring, stream, etc.)
Tributary to

3. Water will be used for the following purposes:

Amount {28 cfs. for jMM

AFfAnnum (naturefof use)
©
Period of Use: from /= 1o /2 -3/ "'5" 2
{mo.-day) inclusive (mo.-day) g ?,
2 7
Amount . c.fs. for g
AF{Annum (nature of use) 3
Period of Use: from to L
(mo.-day) inclusive (mo.-day) \(
]
Amount __ _  c¢fs. for O~ ~
AF{Annum (nature of use) ‘\ y\‘)
o N
Pericd of Use: from to [ Q
{mo.-day) inclusive (mo.-day)
Other uses:

4, Total amount to be appropriated:

Max Rate of Diversion _dL_i cubic feet per second and annual volume _ __ AF/Annum. )

5. Location of Point(s) of Diversion: C&Uf z,o* 6
Township_¥<$ N/S, Range_/“/Z E/W, BM., Section .33, SubdMSlonﬁ(&,Q_)}ﬂ/

County
Township___ ___ NfS, Ronge__ _ _E/W, BM,, Section______ |, Subdivision Va4 Va,
County
Township___ ___ NJS, Range__ ___E/W, B.M., Section , Subdivision Va Va,
County
Other Points of Diversions:
Description of diverting works: S /Ajr"/j &J/m/?/
14
Measuring device required: yes [ ] no JK
6. Lands to be irrigated or place of use.
NEYa NWY, SWig SEVa
TWP, |RANGE| SEC. TOTALS
NE%‘NWV. SWi | SEV | NEVa [NWVa [SWYa | SEVs | NEVa lnwv. SWVi | SEVa | NEVa [NWYa | SWYa | SEVA
S 1F33 X

¢ |

U Gut ltet 6

L &

TOTAL Ac“\




ﬁiagram of System

Noke . buvied pipeline
Lron. il qoes
to house ¢

qage for
ha"m(l




DATE OF EXAM 2-9 ’79

ACREAGE
Found
Recommended
frrigation Requirement Ac FtfAc
USE
Irrigation Q=____ c.fs. V=__ _ _____ AFAnn. from to
Domestic Q=___ _c.fs. = AFIAnn from S .

Lives'rogk Q=

/)l "1
AL
Is water co-mingled? yes no_v"
Name source:
twp. N/S, Rge E/W, B.M._, Sec Sub Va Va
County
Exchange? vyes__ no_b~ ”
Name source exchanged with:
twp._ NfS,Rge_ ___ FE/W,BM, Sec , Sub Va Va _
County
Point of injection:
twp.____ N/S,Rge______ FE/W,B.M, Sec Sub Va Va
County
Point of exchange:
twp. N/S, Rge E/W, B.M., Sec , Sub Va Va
County
Total Q measured O- 033 Q'FS Method of measurement BU.C kﬁ"'
Total Q recommended O-Q&% Meter No Type. Condition
Total V recommended 2 3'9_ AvF-,/A""' .
Recommended Amendments:
]
P.D. 7 A L4 ! ' .
Place of Use ) d
Other
None v’

MEASUREMENT, CALCULATION:

_19_71_,4&4_&% bucket metbod
Q" &I—ihﬁﬂg—&)—-—q—?—*vezl?x 60 secfiye, — 4SO gp~/fcfs =  0O.033cts
..

Vs 0033 cfs X 198 ARz, /€: X 765 d2y/Aun. = 23.9 A.F fAnn_
LODBRVARRAS X 655 2\ ~| —

SYSTEM DESCRIPTION:
s q2te valve dd:vermq by open dischange via _thvec

" - . - - - o L"c"
&Zﬂ ‘ bnys: an! l 92"3?{ .
REMARKS: ) . _ .
ic2~t was orese~t exane. My Colliey sfated 44,24
p. of w2der L2y
° ] reqs 1 ° ot~ ]

cjzt-_ viive .

Examiner’s Signature A‘ W Date 2-12— 7.9
) Checked by G § eider, oore__ =279

Approved by /C:*’QSQPZ‘\ Date Z-S\ZE\‘\QE\

J’\o O\\l x&a@f\) ?é&:&




WATER RIGHT LICENSE -

'

V'/ L
License of Water Right No. __ 17-T2179 ’ Priority \c—\"‘l-\qT'J( Amount __O_.QSL_C‘PS
THIS IS TO CERTIFY, that E  Dipwin T, Collier
of RIL 3 Box 35 A, BLH, 1d , has complied with the terms and conditions of Permit
No. 51 =T27190  “issued pursuant to Application for Permit dated VO~V 1\ -

and has submitted proof to the Department of Water Resources on o\ -'\C‘j e Lo

that he has applied water to a beneficial use; an examinatjon by the Department indicates that the works have a

“ T
capacity for the diversion of O;b‘}l C[j‘ d of water from pf J 4iew N & DI

v T

tnibutary to - , and that the permit holder has applied to a beneficial use and

established a right to use water as follows:

Beneficial Use Period of Use Rate of Diversion Annual Volume

LQI';na from I"I to ll‘SL at 0.0 3. cfs and M EE
. s f-,.

o1 RE
from to . cfs and

Sa 4m-¢§=..f
from to at + ¢fs and

{both dates inclusive) L. -

Subject, however, to the condition that no more than §) . 0 3‘ <£E of water be divertéd at any one time, and
that the amount of water so diverted and to which such right is entitled and confirmed is for the purpose

aforementioned and is lmited to the amount which can actually b?beﬂ?f&i}all% u and shall not exceed

v Lot &
M 2l .Zcre feet per year, said waters to be diverted within the SQ(.. ﬁ v
T 25 RJ ’ L’E in the County of T ! S

Description and location of place of use:

NE% NWY% SWh $EWm.

Totats
il swid sEw] nEs] Nwid swil sEwi NEM) Mwidd swikl sEu] MEW] Newss| swud sE
: X
Lof¢

Twp. | Range Sec.

Bs | 14€]33

Total number of acres irrigated

NOTE: Modifications to or variance from this license must be made within the limits of Section 42-222, Idaho
Code, or the applicable Idaho Law. This right may be forfeited by five years of non-use.
The right to the use of the water hereby confirmed is restricted and appurtenant to the lands or place of use

herein described, as provided by the laws of Idaho.

Witness the seal and signature of the Director, affixed at Boise, Idaho, this day of

| State of Idaho " 1 _ BT
* R AFT Department of Water Resources RUGﬁ ﬁ%ﬁ ﬁ i



ate of Idaho

DEPARTMENT OF WATE.. RESOURCES

STATE OFFICE, 450 W. State Street, Boise, Idaho

Mailing address:
Statehouse
Boise, ldaho 83720
(208) 334-4440

February 26, 1981

Darwin J. Collier
Rt. 3, P.0. Box 315A
Buhl, Idaho 83318

Dear Mr, Collier,

A representative of this Department has made an examination of the works covered
by your Permit No. 47-7279 , and has found the following:

Amount of water that can be recognized as beneficially used under
Idaho Taw: .03 ¢fs Source: groundwater

The maximum quantity diverted shall not exceed 21.7 acre feet per year.

Point(s) of diversion: (Lot 6) NWiSWiz, Sec. 33, Twp. 8S, Rge. 14E, B.M.

Heatfng use within the NWiSW% (Lot 6), Sec. 33, Twp. 85,

Beneficial use: Rge. M4

Priority date established: October 17, 1974

Conditions (if any):

If you do not concur with these findings please contact us within 10 days, otherwise
a water license will be issued as set forth above.

Sincerely,

JIM JOHNSON
Water Distribution Supervisor
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ey, State of Idaho

A DEPARTMENT OF WATER RESOURCES
N STATE OFFICE, 373 W. Frankin Steer, Boise, Idaho
JOHN V. EVANS Mailing address:
Govemex Statehouse
Boise, ldaho 83720
C. STEPHEN ALLRED (208) 384-2215

November 15, 1978

Darwin J. Collier

Route 3, Box 315A

Behd, ID 83316

Dear Mr. Collier: Re: Permit No. 47-727%9

Enclosed is a copy of the Order removing the measuring device requirement.

We acknowledge receipt of the affidavit submitted as proof of beneficial
use for the above referenced permit.

Before a license can be issued, a field examination must be made by a
representative of this Department. We cannot tell just when this exam-
ination will be made, but our examiner will try to contact you at the
time he makes the examination so that you may show him the system.

If you have any questions regarding the field examination, please contact
our regional office in Twin Falls.

Sincerely,

RITA FLECK
Water Rights

SEND A MEMO TO THE DISTRICT OFFICE ADVISING THEM OF THE CHANGE IN THE
MEASURING DEVTCE REQUIREMENT



Form 217a Identification No.

8/78 :
STATE OF IDAHO

DEPARTMENT OF WATER RESOURCES R) ECE]y E @
PROOF OF APPLICATION s

0CT 18 1978
OF WATER TO BENEFICIAL USE”"”’MWWM
60

1. a) Name of permit holder ‘D,g,ew/% J— Q///ff‘t' )
b) Post office address Q/ # 3 PoB /5K Z?a//./’ ,Z?Zé‘ p)

2. Permit numbél:_\__ //7 - 7277 g

3. Date of priority that you are 7éparad to establish d 4%/ /7, /974

4. a) Source from which water was appropriated /AL //

b) Location of the point of diversion: A/ gré /) % !s' {éc ) %, Section 4 3
Township g .’; , Range Z_/Z /= Boise Meridian. Other points of diversion:

B. a) The amount of water and use to which the water has been applied:

. o~ , — —r? -

Amount #2 €Y, /'/.7&;, purposes from Jan [ w0 Dec. -3 / incl.
(cfs 8&/or acre-fest per annum) {month-day) {month-day)

Amount for purposes from to incl.
(cfs &/or acre-feet per annum) {month-day) {month-day)

Amount ~_for purposes from to incl.
{cfs &/or acre-feet per annum {month-day) {month-day)

b} Total amount appropriated - cfs and/or acre-feet per annum.

¢} Describe how and by whom measurement of rate of flow or amount of storage was made and the
qualifications of the person making the measurement:

6. If the means of diversion and conveyance are owned by someone other than the permit holder:
a) Give the name or description of the canal, ditch or other works by which the water is conducted to the
place of use:

b) Describe the agreement of understanding by which you take water from the works:

7. a) Briefly describe the works for diverting and conveying the water to the place of use, {if from a
subterranean source, give the pump size, motor size, size of well casing, depth of well; if from surface
water, give brief description of diversion structure and/or canal or ditch):

S wed (. as//é/é'

b} Describe the provision for making a measurement which you have at your point of diversion:

(i.e., installed measuringdevice, a other}
-5-,/ _/ &/ fé)g?

0




¢) Give well driller's name and address and the date the well was completed: »S;/// Dﬂ///ﬁ& éf

A T 7 )
, 8. If for other than |rr|gation desc the %clal U?B y have applied the water and the place of\use:
//c: cere C’)’ a//m»/”taQ

9, Irrigation uses: describe the lands irrigated by giving the acreages irrigated within each 40 acre subdivision:

NEX%

SWY%

SE%

TOTAL

R SEC.
T NEx | Nwilswy | sex | NEX]

[sex

NEX%

NWX |SWk | SEX

NEX INwx [swx | sEx

-4

10. Remarks: /- ]

of WMMMMMF/%(
s A '

/6:, 5.»;&:#{5«)%‘( );vc L SBICAS Ay

P amd A'//?él s used S

Dt 16, 1978
(Date)

Total number of acres irrigated

(Skn;tu re)

/

Stateof Tdaho

County of Gooding

On this L6th day of Oct.

signer(s) of the above instrument, who duly acknowledged to me that he (she) {they) executed the same.

My commission expires

——

9-15-80

, 1978 , personally appeared before me the

Notary Pubiz

Residing at Hagerman
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State of Idaho |
DEPARTMENT OF WATER RESOURCES

STATE OFFICE, 373 W. Franklin Street, Boise, Idaho

Mailing address:
Statehouse
Boise, Idoho 83720
(208) 384-2215
CERTIFIED MAIL

August 31, 1978 104126

Re: Permit No. 47-7279

Darwin J. Collier

Hagerman,

Idaho 23332

Dear ¥Mr. Collier:

One of the conditions of approval of your water Permit No. (see last

page of your approved permit) was that evidence of the extent of development be
submitted as proof of application of water to beneficial use to this office on

or before o . Enclosed is an affidavit form which must be
used to subm1% %ﬁe reqhireﬁ proof of beneficial use.

If you have not fully complieted your project, and you have not previously received
an extension of time, you may request an extension of time provided the delay is
for reasonable cause as indicated in Section 42-204, Idaho Code, amended. If you
have been prevented from proceeding by a governmenta] agency or by litigation,
more than one extension of time can be granted.

Either the beneficial use affidavit or a request for an extension of time must be
received by this Department on or before the above mentioned date, otherwise, the
permit will lapse and be of no further force or effect.

SN/
N ) ,f:¥<:?7f g <
RI LECK

Water Rights

Encl: Proof affidavit
Order




Gctober 24, 1975

Re: Permit No. 47-7279

Darwin J. Collier
Hagerman,
Idaho 83332

Dear Mr. Collier:

Enclosed is a copy of your approved Application for Permit No. 47-7279
along with the Memorandum Decision and Order. We direct your attention
toc the conditions of approval as listed on the third page of the order.

Be sure to note that a special condition requiring you to install and
maintain a measuring device at your point of €iversion has peen placed

upon your permit, We are enclosing a letter describing different types
of measuring devices accepted Py this office.

Sincerely,

BOBBY D. FLEENOR
Chief, Water Rights

BDF:rb

Enc.

cc: Letter & order

John C. Hepworth, Attorney
Dale Bell, Protestant



April 11, 1975

Re: Application for Permit No. 47-7279 - Darwin J. Collier

Hepworth, Nungester, Felton & Hart
Attn: John C. Hepworth

1020 Main, Professional Center
Buhl, Idaho 83316

--Dear Mr, Hepworth:

We have received your petition to reset the hearing on the protest of Application for
Permit No. 47-7279 in the name of Darwin J. Collier.

We do not believe, due to the nature of the protest, that any useful purpose would be
served by a formal hearing. Our conversation with you indicates that the issues that
you raised are points of law, and therefore, could be argued by submitting a brief on
the subject, Therefore, we are delaying any further action on this application for 15
days to allow you to submit the briefd concerning the effects that the contract has
upon the granting of a water right for Mr. Collier.

Sincerely,

BOBBY D. FLEENOR
Chief, Water Rights

BDF:ig
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FROM Bob Haynes
De .

To Bob Fleenor Partment of Watar Resoureeg

SUBJECT RE: Darwin J. Collier - Application No. 47-7279

Attached is a petition from John Hepworth for re-hearing on Collier application.

SIGNATURE



LAW OFFICES RE @ E H ME ID

HEPWORTH, NUNGESTER, FELTON, ano HART

PROFESSIONAL CENTER AREA CODE 208
1020 MAIN PHONE 543-4389 APR 8 s

BUHL. IDAHO 83316
Department of Water Rasources

JOHN C. HEPWORTH ] '
WM. L. NUNGESTER Southera Digtrict Office

MICHAEL H. FELTON
J. WILLIAM HART

April 7, 1975

Department of Water Resources
1041 Blue Lakes Blvd. North
Twin Falls, Idaho 83301
Re: Permit No. 47-7279

Gentlemen:

Enclosed 'is the original petition to reset hearing on protest of
Dale Bell on Application for Permit No. 47-7279.

Very truly yours,
HEPWORTH, NUNGESTER, FELTON & HART
Wm. L. Nungester

WLN:bh

Encl.
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HEPWORTH
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FELTON
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10

11

12

13

14

156

16

17

18

19

20

21

22

26

26

28

- REeEyep

APR 8 top5
BEFORE THE DEPARTMENT OF WATER REQUUkﬂﬂtwaf,n
OF THE P s...mniﬁnaﬁl *

STATE OF IDAHO

% * %k * % k % * * % * *x %k

IN THE MATTER OF PROTEST AGAINST APPROVAL) PETITION TO RESET
HEARING ON PROTEST
OF APPLICATION FOR PERMIT NO. 47-7279 in ) OF DALE BELL ON

APPLICATION FOR
the name of DARWIN J. COLLIER } Permit No. 47-7279

* k Kk % & k k * %k * %k * *x *

The petition of Dale Bell, by and through his attorney,
John C. Hepworth, alleges as follows:

That an application was made by Darwin J. Cecllier, being
Application No. 47-7279, with the Department of Water Resources;

That the application was protested by Dale Bell, on the
grounds and for the reason that the protestant owned the hot water
rights in connection with the land upon which the proposed well
was to be drilled or, in the alternative, that the applicant was
precluded from drilling for water beyond a certain temperature
as a result of contract rights established in connection with the
land owned by the applicant, which contract rights run with the
land.

That a hearing was scheduled on the protest for Wednesday
April 2, 1975, at 1:00 p.m. That protestant is represented by
John C. Hepworth, of the firm of Hepworth, Nungester, Felton &
Hart, whose offices are located at 1020 Main, Buhl, Idaho, and
that protestant's attorney had advised protestant it would not be
necessary for him to appear inasmuch as the protest is based upon
contract evidenced by writing and that protestant's attorney did
not feel that the protestant's presence was required.

-1-
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LAW OFFICES

HEPWORTH
NUNGESTER

FELTON
AND

HART

BUHL, IDAHO

10

11

12

13

14

15

16

17

18

19

20

21

35

N

26

27

28

That the undersigned, as attorney for protestant,
inadvertently overlooked the hearing until approximately 1:30
p.m., April 2, 1975, at which time the undersigned attorney
received a call from Bob Haynes, of the Twin Falls Office, advisind
the undersigned that the applicant had appeared and left and that
the protest-was being dismissed by reason of protestant's failure
to appear. Protestant, by and through his attorney, asks that a
new hearing be scheduled; that any direct costs suffered by the
applicant by reason of protestant's failure to appear be levied
against protestant's attorney and that a new hearing be scheduled
on the protest at the convenience of the Department of Water
Resources and the applicant.

That protestant alleges that to dismiss the protest by
reason of the negligence of protestant's attorney would be both
unfair and not in the best interests of justice and that protestant
is serious about his protest and that there are seriocus matters
to present to the Hearings Officer which should be considered
and which could have far reaching effects. That to refuse to
reschedule said hearing will likely lead to legal action which
would be to the disadvantage of both applicant and protestant.

WHEREFORE, protestant reguests that the protest be not
dismissed and that a new hearing be scheduled and for such other
and further relief as may be appropriate

DATED this 3rd day of April, 1975.

HEPWORTH, NUNGESTER, FELTON & HART

1020 Main, Buhl, Idaho 83316
Attornew for Protestant
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47-7279 - Darwin J. Collier
Department of Water Resources, Twin Falls, Idaho
April 2, 1975 - 1:00 p.m.
ROSTER OF ATTENDANCE
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO

----------------------

In the Matter of Protest Against Approval

)
)

of Application for Permit No. 47-7279 in % NOTICE OF CONFERENCE AND/OR HEARING
)

the name of Darwin J. Collier

On October 17, 1974, Darwin J. Collier filed with the Department of Water
Resources an application to appropriate the public waters of the State of Idaho. On
November 7, 1974, the Department received a protest against approval of said application
from Hepworth, Nungester, Felton & Hart, Attorneys At Law, submitted in behalf of
Dale Bell.

The Department has set the matter of protest for conference and/or hearing for
Wednesday, April 2, 1975, at 1:00 p.m., at the Department of Water Resources, 1041
Blue Lakes Blvd. North, Twin Falls, Idaho. Any hearing will be held in accordance
with the Rules and Régulations of the Idaho Code and adopted Rules of Practice and
Procedure of the Department of Water Resources. Opportunity shall be afforded all
parties to respond and present evidence and argument on all issues involved.

Any party desiring the taking of stenographic notes by a qualified court reporter
must request such in writing at least five (5) days before the date set for hearing
and must submit to the director the name of a qualified reporter who is available on
the date set for hearing. The party requesting the reporter shall bear the expense
of the reporter's attendance fees. A taped record of the proceedings will be main-
tained for the appeal period.

Failure to appear at the time and place set for hearing by the applicant or
protestant may allow the Department without prejudice to dismiss the protest or the
application. Any and all cost incurred by reason of such non-appearance may be
assessed against such non-appearing parties.

Dated this eighteenth day of March, 1975.

Do Honea

BOB HAYNES T
Southern District Engineer
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NHovember 7, 1974
RE: Application No. 47-7279 - Darwin J. Collier

“r. Darwin J. Collier
Hagerman, Idaho 33332

Dear Mr. Collier:

We have enclosed a copy of the protest filed against the {ssuance of a permit
pursuant to your Application No. 47-7279. You should be aware that the following
are the principle ftems we can consider at a conference and/or hearing in either
approving or denying an application for permit (Section 42-203, Idaho Code):

1. #i11 the proposed use reduce the quantity of water under existing
water rights?

2. 1s the proposed water supply insufficient for the purposes intended?
3. Is the application made in good faith or for delay or speculative purposes?

4. Has the applicant sufficient financial resources with which to complete
the project?

A permit issued by this office is subject to all prior water rights and does not

in any way convey or establish a right-of-way over private or governmental lands.

Any right-of-way or easement must be obtained by the applicant through action outside
of the water right proceedings.

You will be notified at a later date as to the time and place set for a conference
and/or hearing to discuss the matters of protest. Legal counsel is not mandatory at
any proceeding before the Department, although you may desire to employ an attorney
in your behalf.

If we may be of any assistance, please contact us.

Very truly yours,

_ Bob Haynes

Southern District Engineer
E;c.

‘bcc: Boise



Hoveimber 7, 1974
RE: Application No. 47-7279 - Darwin J. Collier

HEPWORTH, NUNGESTER, FELTON & HART
10D Main
Buhl, Idaho 83316

Attn: John Hepworth
Dear Yr. Hepworth:

This 1s to acknowledge receipt of the Protest submitted in behalf of Dale 8ell
to issuance of a permit pursuant to the above referenced application. The
following are the principle {tems we can consider at a conference and/or hearing
énde;ther approving or denying an application for permit (Sectfon 42-203, Idaho
ode):

1. Will the proposed use reduce the quantity of water under existing
water rights?

2. Is the proposed water supply insufficient for the purposas intended?
3. 1Is the anplication made in good faith cr for delay or spaculative nurposes?

4. Has the applicant sufficient financial resources with which to complete the
project?

The Department may reject an application and refuse issuance of a permit,partially
approve the permit, approve the permit for a quantity of water less than applied
for, or approve the permit subject to special conditions.

A permit issued by this office 1s subject to all prior water r1d¥s and does not 1n
any way convey or establish a right-of-way over private or governmental lands. Any
right-of-way or easement must be obtained by the individuals concerned through action
outside of the water right proceedings.

~You will be notified at a later date as to the time and place set for conference
and/or hearing to discuss the matters of protest. I1f we may be of further assistance,
please contact us..

Very truly yours,

;Bob Haynes
o
Sduthern District Engineer

-
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PROTEST

TO: Keith R. Higginson, Director
Department of Water Resources
1041 Blue Lakes Boulevard North
Twin Falls, Idaho 83301
NOTICE IS HERERY GIVEN that Dale Bell, of Route # 3,
Buhl, Idaho, does hereby make written protest to the granting of
Application No. 47-7279, to Darwin J, Collier, Hagerman, Idaho,
for a permit to appropriate .5 cubic feet per second of water
from groundwater by means of a well.
This protest is based upon the following:
1. That these mineral and hot water rights are owned
and reserved by Dale Bell as evidenced by a warranty deed, a copy

of which is attached hereto as Exhibit "A",

DATED this 7th day of November, 1974.

4@&, ey

Dale Rell
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October 17, 1974

RE: Application No. 47-7279 - Darwin J. Collier

Buhl Herald
P.0. Box 312
Buhi, Idaho 83316

Gentlemen:

Enclosed you will find a legal notice which we wish to have published once a
week for two consecutive weekly issues of your newspaper. We have inserted

the publication dates allowing ample time for you to submit us a galley proof
for review before publication.

After sending us a galley proocf, proceed with the publication on the dates

we have inserted, assuming the notice is correct. If we have any corrections,
we will notify you before the first publication. If you cannot publish the
notice on the proposed dates, please contact us immediately.

In order to receive payment, an affidavit of publication must be submitted to
the Department along with the publication bill.

Sincerely,

Bob Haynes
Southern District Engineer



RECEIVED

0CT 22 1914

Department of Water Rasources
Southern District Office

NOTICE OF APPLICATION
FOR WATER PERMIT

Notice is hereby given that Dar-
win J. Collier Hagerman, Idaho,
has on 10-17-74 submitted Applica-
tion No, 47-7279 ior a permit to ap-
propriate .5 cubic feet per second
of water from groundwater by
means of well within the NWYy
SWti, Sec, 33, T 85, R 14E, BM,,
Twin Fally Co. to be used from
Janmuary 1 to Dec. 31 for heating
system and swimming within the
NW1! W4, Sec. 33, T 85 R 14E,
B.M.

If issued, this permit will be sub-
ject to all prior water rights. Pro-
tests against the granting of the
permit must be filed with the Ida-
ha Pepartment of Water Resources,
1£41 Blue Lakes Blvd., Noirth, Twin
Falls, Idaho, 83301 on or before

11-11-74.
R. KEITH HIGGINSOQON
Director
Published in the Buhl Herald on
10-24 and 10-31-74,
4243)



NOTICE OF APPLICATION FOR WATER PERMIT

Notice is hereby given that Darwin J. Collier

Hagerman, Id.

has on 10-17-74 submitted Application No. 47-7279

for a permit to appropriate .5 cubic feet per second BEOGELEIAIBLOHN
of water from groundwater

by means of well

within the  W%SWs, Sec. 33, T 85, R 14E, B.M., Twin Falls Co.

to be used from Jan. 1 to Dec. 31
for heating system and swimming
Within the NN%SH%’ SEC. 33’ T 85. R 14E' BoMo

If issued, this permit will be subject to all prior water rights. Protests

against the granting of the permit must be filed with the Idaho Department of

Water Resources, 1041 Blue Lakes Blvd., North, Twin Falls, Idahc, 83301 on or be-

fore 11-11-74
R. KEITH HIGGINSON
Director
Published in the Buhl Herald

on 10-24 and 10-31-74
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE

STATE OF IDAHO
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In the Matter of Protest Against Approval
PROTESTANT'S

of Application for Permit No. 47-72§9 in MEMORANDUM

the name of Darwin J. Collier
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On October 17, 1974, applicant, Mr. Darwin J. Collier,
filed with the Department of Water Resources, Application No.
47-7279. By this application, applicant sought to be granted a
water permit to appropriate .5 cubic feet per second of water
by means of a well, said well to be located within the Northwest
Quarter of the Southwest Quarter (NW 1/4 SW 1/4) of Section 33,
Township 8 South, Range 14 E.,B.M., Twin Falls County, Idaho.
Applicant intends to use said water for a heating system and for
swimming.

Notice of this application was published in the

Buhl Herald on October 24 and October 31, 1974, Pursuant to this

notice, all protests against the granting of the permit were to
be filed with the Idaho Department of Water Resources on or before
November 11, 1974.
On November 7, 1974, Dale Bell, by and through his
attorney, Hepworth, Nungester, Felton & Hart, did properly file
a written protest against the granting of said water permit.
Hearing on Mr. Bell's protest was scheduled for hearing
on April 2, 1975, in Twin Falls, Idaho, but because of the failure

of protestant's attorney to appear at that time and place, said



hearing was not conducted. It is now the recommendation of the
bepartment of Water Resources to proceed with the protest by
submitting a written brief setting forth those arguments in support
of the protest.

Essentially, two grounds are relied upon by Mr. Bell
in interjecting his protest to Mr. Collier's Application No.
47-7279. First, it is Mr. Bell's contention that these deposits
of hot water located beneath the property described in the
above-mentioned application are in reality the private property of
Mr., Bell. Secondly, or alternatively, it is Mr. Bell's argument
that as result of contract which runs with the land, Mr. Bell
has the sole right to make use of these hot water deposits, and Mr.
Colliexr, along with others who may come into possession of this land
are precluded from interfering with these contract rights.

Both these contentions, have as their underlying basis,
a certain warranty deed, a copy of which is attached hereto as
Exhibit "A". By this warranty deed, the property described therein
was conveyed by Irene Banbury and Grace B. French to J. Wilson
Miller and Bessie Miller, husband and wife. The grantors under
that deed reserved unto themselves all gas, oil, minerals, and
hot water of a 90° temperature or over, along with the right to

enter said property to mine or develop these items.



Following this conveyance, the applicant, Mr.

Collier, cbtained his interest in this real property through the
grantees named in that deed, Mr. and Mrs. J. Wilson Miller.
Alternatively, the protestant, Mr. Bell, traces his interest to
this property, or to the gas, oil, minerals and hot water found
thereunder, to the exception or reservation retained under the
above-mentioned deed by the grantors therein, Irene Banbury and
Grace B. French.

Attached hereto are Exhibits "B" and "C" which are
copies of deeas by which the protestant, Dale Bell, traces his
rights and interests to the exception or reservation referred to
above. As mentioned above, the original owners of this reservation
or exception were Irene Banbury and Grace B. French. Exhibit "B"
is a deed conveying these rights and interests to Harry and
Freida Van Devander, and Exhibit "C" is a deed whereby these same
interests were conveyed by the Van Devanders to the protestant

nerein, Dale Bell.



LAW AND ARGUMENT

When Irene Banbury and Grace B. French, by the April
29th warranty deed (Exhibit "A") conveyed the property described
therein to Mr. and Mrs. Miller, they retained unto themselves all
rights to gas, oil, minerals, and hot water that may be found on,
or under the property exchanged. This brings into discussion the
laws of "exceptions and reservations" as it applies té real estate
sales.

An "exception" is a clause in a deed withdrawing from
operation of deed some part of the estate granted which otherwise

would have passed to grantee. See Victory 0il Co. v. Hancock

0il Co., 270 P.2d 604, 125 C.A.24 222. Weyse v. Biedebach, 261

P. 1092, 86 Cal. App. 736; Edwards v. Brusha, 90 P. 727, 18

Okla. 234; Powell v. Big Horn Lowline Ditch Co. 263 P. 692, 81

Mont. 430; Rall v. Purcell, 281 P, 832, 131 Or. 19; Johnson

v. Peck, 63 P.2d 251, 90 Utah 544.

On the other hand, a "reservation" creates some right
or privilege for benefit of the grantor in the land described in
the deed, and withholds it from operation of the grant, and by
a "reservation" the grantor reserves to himself something which
did not exist as an independent right before the grant, but which

is thereby newly created. See Victory 0il, supra; Proctor v.




Graham, 506 P.2d 1236; City of Missoula v. Mix, 214 P.2d 212,

123 Mont.‘365.

The distinction between an "exception" and a
"reservation” is therefore a fine one, with the difference centered
on the thing being excepted or reserved. In the former case,
the rights excepted are already in existence, whereas in the latter
case, the rights being reserved are created at the same time the
reservation take effect.

From a practical point of view, however, the Courts very
frequently do not make this distinction between an "exception" and

a "reservation". For example, the Arizona case of Phoenix Title

& Trust Co., v. Smith, 403 P.2d 828, 1 Ariz. App. 424, states

as follows:
"For purpose of determining what is granted in a
deed, distinction between exception and reservation
is of little importance, since by whatever name,
property excepted, or estate preserved is never
considered a part of grant."
Likewise, the terms generally are used interchangeably,

with the intent of the grantor contrclling as to whether we are

dealing with an "exception" or a "reservation". See Proctor v.

Graham, supra; City of Missoula v. Mix, supra; Ewing v. Trawick,

256 P.2d 182, 208 Okla. 311; Hurd v. Byrnes, 506 P.2d 686.




Thus, it would appear from these several cases
that in reality, the Courts treat an "exception" and a "reserva-
tion" almost identically, and will not depend solely upon the
language used in the deed in making that determination. The
wording employed in the deed, in the case at hand is as follows:

"Also reserving all gas, oil and minerals and

hot water of 90° temperature or over that may

now or may be hereafter discovered under said

land, together with the right to enter any portion

of the land conveyed for the purpose of drilling

wells thereon and for the purpose of prospecting

for or developing hot water, gas, oil or minerals

under said 1land."

This clause uses the word "reserving" but whether a
"reservation” or an "exception" was intended cannot be determined
from the language found in that deed. However, as pointed out above,
it makes little or no difference, and in either case we are dealing
with the rights which the grantors intended to retain and did not
want to see pass to the grantees under the deed.

The deed attached to the memorandum, marked Exhibit "A"
involves real property which includes that property now owned by
the applicant and upon which the applicant now wishes to appropriate
water by means of a well. The water sought is not the typical

underground water we have become accustomed to, but rather is

water with a special characteristic namely the fact that is has



a temperature in excess of 90°. Thus, it is Mr. Bell's argument
that the very water the applicant wishes to appropriate was the
subject of the "reservation" or "exception" in the deed attached
hereto as Exhibit "A"“.

As indicated earlier in this brief, Mr. Bell takes the
position that these hot water deposits found beneath the applicant's
property, as well as other minerals, including gas and oil, which
may be found under that same proprty, belong to him as his sole
and individual property. They were rights which did not pass to the
applicant when he purchased the property. His predecessor to the
property did not own them and could not convey them. These rights,
had for all prctical purposes, been severed from the property as a
result of the reservation referred to above.

It is the rule that for either an "exception" or a
"reservation" in a deed, to be effective, it must be shown that
the interest or right which the grantor attempts to reserve or
except was owned by him at the time the deed was made. See

Leidig v. Hoopes, 288 P.2d 402 and Phillips v. Johnson, 217

P.2d 520, 202 Okla. 645. Applying this rule, it is sufficient
to establish ownership of these rights and interests in the
original grantors under the deed attached as Exhibit "A", namely

Irene Banbury and Grace B. French.



At the time of the Banbury-French conveyance, these
two women were the record title owners of the property described
in the deed. As owners of this real property, they were likewise
deemed the owners of all that goes to make up the earth in its
natural condition. This follows from the general rule that the
title to lands extends down to the center of the earth. See

Del Monte Min. & Milk Co. v. Last Chance Min. & Mill Co., 171 U.S.

55; Gas Products Co. v. Rankin, 207 P. 993; Gostina v. Ryland,

199 P, 298; Texas Pacific Coal & 0il Co. v. State, 234 P.2d 452;

Ramano v. Birmingham R. Light & P. Co., 62 So. 677; Carpenter v.

Capital Electric Co., 52 NE 973; Edwards v. Sims, 24 SWw2d 619;

Seager v. McCabe, 52 NW 299; Newhoff v. Mayo, 23 A. 265; Hynes V.

New York C.R. Co., 131 NE 898; Murphy v. Bolger Bros. 15 A. 365;

Jordon v. Benwood, 26 SE 266; Piper v. Ekein, 194 NW 159; Pyramid

Coal Corp. v. Pratt, 99 NE2d 427; People's Gas Co. v. Tyree,

31 NE 59.

Based upon these rules of law, it would follow that
Irene Banbury and Grace B. French, at the time they conveyed
the property described on Exhibit "A", not only owned the surface
of that property, but likewise owned everything found below the
surface. By their conveyance, they effectively transferred owner-

ship of the surface of this real estate, but by their reservation



retained unto themselves all interest and rights to that found
below the surface, including the hot water deposits. These were
property rights or interests which were in themselves subject to
conveyance, which was indeed done with Mr. Bell ultimately coming
into possession of the same. Thus, Mr. Bell is now the owner of
these underground interests, including the hot water deposits
and any interference with these rights by the applicant is illegal
and should not be allowed or tolerated.

The argument can be posed that the rights to or
interest in these underground hot water deposits could not
be excepted or reserved by the grantors in the deed attached hereto
as Exhibit "A" because the grantors did not own those hot water
deposits. The argument would follow on the lines that only that
which the grantor owns, can be reserved or excepted when he makes
a conveyance of real property. To support their argument that these
underground hot water resources did not belong to the grantor,

reference would most likely be made to Idaho Code 42-226, where

it is stated that:

"All ground waters in this state are declared to be
the property of the state. . . "

It must be pointed out however, that this statute was not enacted
until 1951, whereas, the deed relied upon by Mr. Bell in this

proceeding is dated April 29, 1950. In short, ground waters of
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this state were not declared to be public waters at the time this
deed was dated. Likewise, Section 42-226 was not intended to be
applied retroactively and specifically states as follows in this
respect:
"All rights to the use of ground water in this state,
however acquired before the effective date of this act
are hereby in all respects validated and confirmed."
Secondly, Mr. Bell bases his ownership of these hot
water deposits on the proposition that this water fell within the
classification of "minerals" and thus was within the scope of the
"reservation" written into the Banbury-French deed. It must be
recalled that we are dealing here with water with a very special
characteristic, namely its high temperature. Such water has a

very special and beneficial use. General reference to the word

"mineral" in Words and Phrases cites a number of cases as it

applies to underground water. Those cases which include underground

water within the definition of a mineral include:

Ridgeway Light & Heat Co. v. Elk City
43 A. 323

Gulf Production Ceo. v. Continental 0il Co.
132 swW2d 553

Goodloe v. City of Richmond
113 sw2d 834

Hathorn v. Natural Carbonic Gas Co.
87 NE 504
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Westmoreland & Cambria Natural Gas Co. v. DeWitt
18 A, 724

The above cases did conclude that underground water was
a mineral even though the water involved therein possessed no
special characteristics. Because of the uniqueness of the under-
ground water involved in this proceedings, it is respectfully
suggested that a very strong argument exists to conclude that
those waters are indeed minerals.

Again, reference may be made to the Idaho Geothermal
Resources Act, which in Section 42-4002 defines a "geothermal
resource" to be neither a mineral resource, nor a water resource.
However, such statute is of recent vintage and cannot be applied
retroactively so as to declare nonmineral that which had been
earlier treated as mineral.

As an alternative, protestant, Mr. Dale Bell contends
the applicant has .no right to make use of this 90° plus water
located under this property on contract basis. It is the position
that the applicants' predecessor, by contract, has agreed not to
make use of these hot water deposits, and since that contract
runs with the land, it applies . equally well against the applicant,
Mr. Collier.

The contractual language relied upon by Mr. Bell is
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' and must not be in conflict with public policy.
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more commonly referred to as a "restrictive covenant”. The term
"covenant" in its wide sense, is used to indicate a contract.

A "restrictive" covenant is a promise or contract which generally
calls for the nonperformance of some specified act,

Volume 20 of Am. Jur 2d, p. 746, states as follows:

"While the Courts have manifested some disfavor

of covenants restricting the use of property, they

have generally sustained them, where reasonable, not
contrary to public policy or to law, and not in restraint
of trade or far the purpose of creating a monopoly. . .
Subject to these limitations, the Courts will enforce
restrictions to the same extent that it would lend
judicial sanction to any other valid contractual relation-
ship. So long as the beneficial enjoyment of the estate
is not materially impaired and the public good and
interests are not violated, such restrictions are valid."

The Idaho case of Payette Lakes Protective Ass'n. v.

Lake Reservoir Co,, 68 Idaho 111, says as follows as concerns

the validity of restrictive covenants:
"Restrictive agreement by which one party is
restricted in the use to which he may put his
property are valid."
Thus, there seems to be little argument as to the
validity of restrictive covenants. They have long been in existence

and are widely recognized. The only limitation is that they must

be reasonable, must not materially impair the use of the property,

Secondly the means of creation of a restrictive covenant
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is discussed in 20 Am. Jur.2d4 1l68:

"The technical form of the agreement creating a
restrictive covenant is not material. It may be

in the form of a condition or covenant, or of a
reservation or exception in the deed." {Emphasis ours)

In the case at bar, we have restrictive language
employed in the form of a reservation or exception in the deed.
As stated above, this is a commonly accepted method used to create
a restrictive covenant. Also, the restrictive language used in

that deed is not in any way against public policy, is not unreason-

able, and does not unduly burden the estate being conveyed. The
grantors under that deed did not restrict the grantee's right to
make use of all percolating waters, but rather limited that
restriction to a very unique and uncommon form of underground water.

Furthermore, a restrictive covenant may "run with the
land" so as to inur to the benefit of a successor to the original
grantor, and to burden a subsequent owner of the property against
which they covenant applies.

Generally, it is said that in order to "run with the
land" a restrictive covenant must be in writing, must "touch and
concern" the land, and finally must have been intended by the
original covenants to effect their heirs and assigns. See

Updegrave v. Agee, 484 P.2d 821; Huff v. Duncan, 502 P.2d 584,
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Jack Mathis General Contractors, Inc. v. Murphy, 472 P.2d 820;

Hudspeth v. Eastern Oregon Land Co. 430 P.2d 353, and Hall v.

Risley, 213 P.2d 88.

Certainly, the first requirement of a writing is
satisfied here in that the agreement was placed into the deed
attached hereto as Exhibit “A".

As concerns the second requirement, the Courts rule
is as follows:

"Covenants running with land are those which

have for their object something annexed to, or

inherant in, or connected with, land or other
property. Texas Co. v. Butler, 256 P.2d 259

"A covenant runs with the land when it touches or
concerns land granted or demised, which occurs

if covenant is such as to benefit grantor, lessor,
grantee or lessee. " City of Seattle v. Fender,
254 P.24 470

Certainly the interest to the hot water deposits are
rights which touch and concern the use of the overlying real estate.
Not only does the covenant directly effect the overlying real
property, but furthermore was entered into as a result of the conveyance
of the overlying real property. Furthermore, as a result of the
covenant the grantors were benefited whereas the grantees were
limited or restricted in the use of their property.

Finally, one must ask if the parties to the conveyance in-

tended the restrictive covenant to "run with the land."
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Hudspeth v. Eastern Oregon Land Co., supra, says as

follows as concerns this requirement:

"Intention of original parties to deed may be

derived from language used in instrument or from fact

that undertaking is one which because of business

practice, custom or common understanding of community

is deemed to have been intended to benefit those who

succeed to promise land."

In the case at hand, it would seem that the parties
must have intended this covenant to apply to their successor in
interest because of the simple fact that it was written directly
into the deed and thus recorded. 1If only a personal agreement was
desired, which would have no effect on outside parties, then such
steps would not have been necessary. A simple contract between
the original parties would have sufficed. The only logical reason for
placing the restriction in the deed was to have it run with the land
and bind all successors and assigns. It also made Banbury Hot Springs
swimming pool, which was owned by the grantors more valuable.

Thus, it is evident that the basic elements and require-
ments of a "restrictive covenant" exists. The covenant was
effectively established by language written into the deed, said
covenant is valid under our law, and finally it appears as though
all prerequisites are met so as to allow that covenant to "run

with the land . Also, applicant herein cannot plead that while this

"restrictive covenant" is one which would normally run with the
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land, it should not apply to him because he was not informed

of it when he made his purchase of the overlying real property.

In effect, because of the deed attached hereto as Exhibit "aA",
applicant has "constructive notice" of the covenant. It was of
public record, and it was incumbant on him to become aware of it.
In short, constructive notice is equated with actual notice. This
conclusion is implied strongly in the very recent Washington case

of Busos v. Cape George Colony Club, 521 P.2d 1217, where it

stated as follows:

"Purchase without constructive or actual notice

of restriction on use of land takes free of

restriction."

By that statement it must follow that if the purchaser
has either constructive or actual notice of the covenant, he is
bound by it. At the least, constructive notice is present here and

thus the applicant, Mr. Collier, is in effect a party to the

restrictive covenant written in the Banbury-French deed.

In Twin Lakes Improvement Ass'n. v. East Greenacres

Irrigation District, 90 Idaho 281, on appeal after remand 93 Idaho

922, a 1906 contract concerning water levels of certain lakes
in Kootenai County was at issue. The contract, which effected the
use of the water in those lakes, was entered into by the predecessors

to the parties involved in the lawsuit. The trial court had



-17~

concluded that the respondent was not a successor to the

original contracting party so as to be bound by the 1906 covenant.

The Supreme Court, in reversing the judgment, said as follows:
“The purposes set forth in this agreement are clearly
for the benefit of the land and the use and enjoyment
by the landowners as benefited by the agreement.

Such a covenant is one running with the land.

"As to property owners herein, the agreement is
valid and binding upon the District. . . "

In Payette Lakes Protective Ass'n v. Lake Reservior Co.,

68 Idaho 111, the parties to the proceeding had entered into a
contract which established certain rights to the use of Big Payette
Lake. Following a disagreement, the appellant, Lake Reservoir

Co., brought an injunction action to enforce that contract. The
Court said as follows inso far as its opinion is relevant to the

case at hand:

". . . In any event, appellant did contract with
respondent, limiting appellants' use of the Lake as a
reservolir, and it would, therefore seem to follow
logically that appellant must recognize respondents
right to enforce the contract. . .

The parties having reached agreement and entered in
to the contract set forth and sued upon, are estopped
to deny its general nature and force and effect,

and must act in accordance with such agreement and
understanding. Restrictive agreements of this

nature are legal.

At the outset, it should be noted that agreements
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containing restrictions as to the use of
property include a great variety of subjects. .
and necessarily so, for the Constitution
guarantees the right to contract freely

for lawful purposes. . .

Appellant argues that the contract is ultra vires and
void as against public policy and that respondent by

the contract has deprived appellant of its constitutional
rights of appropriation. . .

Appellant's cited authorities do not hold directly
or in general, a voluntary contract of this nature
restricting the use of real property (which includes
water rights) is invalid, void, or ultra vires, or
otherwise ineffective. While appelant asserts respondent
is attempting to interfere with its constitutional
right of appropriation of water, the right asserted
by respondent is based upon the contract by which
appellant itself limited its use of the Lake, and no
reason has been advanced why there is any greater
property right in water than in any other right of
possession or use of property, real or personal or
the right to contract. . .

By reason of the contract, respondent, though not
thereby a grantor, would seem in principle to have
rights, with regard to enjoining the violation of

a contract, similar to that of a grantor to enforce
restrictive covenants as to the use of transferred
property. . .

. . . a Court of equity fastens upon the real
contract and compels the execution of the very thing
covenanted to be done. . . Plaintiff may stand on

the very letter of his obligation, for a party may
not make a sclemn engagement and then disregard it on
the ground that no harm will result.

Appellant's limited use of the Lake as a reservior was
the very essence of the contract and the results of

compliance are not so unreasonable as to be inequitable.

Appellant has established no legal reason why it should
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not be held to its contract, which it freely and

voluntarily entered into, restricting its use of

Payette Lake. . ."

The above case is very relevant to the case at hand
because of its striking similarity in the issues being determined.
In both situations we are dealing with the enforceability of a
"restrictive covenant." Also, in both cases that restrictive
covenant applies as to a body of water, and operates so as to
restrict one of the covenantors from making use of that water.
Third, the effect of either covenant is to limit the ability of
the burdened party to appropriate those waters. The only real
differences between the two cases is the fact that the body of

water we are dealing with here is located underground whereas the

Payette Lakes case involved surface water. Also, we are here

dealing not with the original parties to the covenant, but rather
with their successors. I do not consider these distinctions
significant in that the determination has already been made that
this covenant "runs with the land" and on that basis, we are
obligated to look upon the applicant and protestant herein, as
if they were the original covenantors.

With this degree of similarity in the cases, it is
nearly mandated that a similar result be reached here. After

all, this "restrictive covenant" reserved or excepted by the
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grantor under their deed herein, was looked upon by said grantors
as part of the consideration which they were to receive in return
for the sale of the overlying real property. It constituted
a part or portion of the sales price and is what was bargained for
in making the conveyance.

It is strongly urged that the contract to which the
applicant and protestant herein are parties be given full and

complete effect as was done in the Payette Lakes case above, where

the Supreme Court was being asked to resolve issues virtually identi-
cal to those here. 1Indeed, the last paragraph from the quote

cited above from the Payette Lakes case can easily be written as

follows so as to apply to this case:

Applicant has established no legal reason why

he should not be held to his contract, which

his predecessor freely and voluntarily entered,

restricting his and his successors' use of the

90° plus water deposits located beneath his

real property.

Protestant, as successor in interest of Irene Banbury
and Grace B. French to the rights to the 50° plus water under
Mr. Collier's land, has the right to demand that Mr. Collier not
be allowed to appropriate said water.

Respectfully submitted,
‘HEPWORTH, NUNGESTER, FELTON & HART

By -
D. Brent Martens of the firm




CERTIFICATE OF MAILING

I HEREBY CERTIFY that on the 25th day of April, 1975,
I served the foregoing Protestant's Memorandum upon

State of Idaho

Department of Water Administration
Statehouse

Boise, Idaho 83720

Department of Water Administration
1041 Blue Lakes Blvd. N.
Twin Falls, Idaho 83301

Darwin J. Collier
Hagerman, Idaho 83332

be depositing a copy thereof in the United States mail, postage
prepaid, in an envelope addressed to said parties at the above

aadress.

D. Brent Martens
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