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D3a.

Agency Comments - The U.S. Fish and Wildlife Service,

the National Marine Fisheries Service, and the State
Fish and Game agency(ies) are requested, for the purposes
set forth in Section 408 of the Energy Security Act of
1980, to file within 60 days from the date of issuance
of this notice appropriate terms and conditions to pro-
tect any fish and wildlife resources or to otherwise
carry out the provisions of the Fish and Wildlife Coori-
Nation Act. General comments concerning the project and
its resources are requested; however, specific terms and
conditions to be included as a condition of exemption
must be clearly identified in the agency letter. If an
agency does not file terms and conditions within this
time period, that agency will be presumed to have none.
Other Federal, State, and local agencies are requested
to provide any comments they may have in accordance with
their duties and responsibilities. No cther formal re-
quests for comments will be made. Comments should be
confined to substantive issues relevant to the granting
of an exemption. If an agency does not file comments
within 60 days from the date of issuance of this notice,
it will be presumed to have no comments. One copy of an
agency's comments must also be sent to the Applicant's
representatives,

-~
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Kenneth F. Plumb
Secretary

-

} 47
N, = =
']

S g




Form P-1
(Revised October, 1975)

FEDERAL ENERGY REGUL.KTORY COMMISSION

'TERMS AND CONDITIONS OF
PRELIMINARY PERMIT

Article 1. The Permittee shall make such engineering
and other investigations, secure such data, and perform such
acts as are necessary to determine the feasibility of the
proposed project and, if said project is found to be feasible,
to prepare an application for license for the procject that wil.
be in conformance with current rules and regulations of the
Commission. In carrying out the requirements of this permit
the Permittee shall:

A. 1Install as soon as practicable, and thereafter
maintain, such stream gages and stream-gaging stations
as the District Engineer of the United States
Geological Survey having charge of stream-gaging
operations in the region shall designate as necessary
and best adapted for the purpose of determining the
stage and flow of the stream or streams affected by
the proposed project, and shall provide for the required
reading of. such gages and for the adequate rating of
such stations. The number, design, location, and time
of installation of gages and stations, the rating of
such stations, and the determination of the flow of
the affected stream or streams, shall be made under
the supervision of, or in cooperation with, the
District Engineer of the United States Geological
Survey having charge of stream-gaging in the region of
said project; and the Permittee shall advance to said
Geological Survey the amount of funds estimated to be
necessary for such supervision, or cooperation for such
periods as may be mutually agreed upon. The Permittee
shall, to the satisfaction of the Commission, keep
accurate and sufficient records of the stage and flow
of the affected stream or streams, and shall make such
Tecords available to the Commission at such times as
the Commission may prescribe.

\ . %

34 Trans is}i d"*
> f

EXHIBIT 4.2 ) :
ROCK CREEK B. Sink such test pits or make such borings or other

foundation explorations, and make such detajiled
HYDROELECTRIC PRQGJECT geologic studies and tests on foundations and f£ill
PROJECT LOCATION : materials, as are necessary to support preliminary

' engineering designs and cost estimates.

Enginesrs Surveyors Planners
Boise, Idaho

pe__ o, Jex [sweetr | oF

DATE JUNE, 1982 DWG.NOBE20NE28

J-U-B ENGINEER? INC.

§scaLe 1"= 2000




ey

FERC-361
FIRST CLASS MAIL

POSTAGE AND FEES PAID
FEDERAL ENERGY REGULATORY COMMISSION

ILMED

SEP 25 194/

Cord
(5 e

ey

¥

e\

Wt Y wymaT
\rﬂﬂbﬂh H F.II(K._
m‘lm}f v

&

3
7 N
(T mﬁé

\
a
P i
r.n. [ . huNEFlJrll
; s |
v ¥ @ e 0 —TRANSML
,/
, LH
) o ..- = .

FEDERAL ENERGY REGULATORY COMMISSION
WASHINGTON. D. C 20426
EQUAL OPPORTUNITY EMPLOYE

P-6015

83720

Dept of Water Resources
State House
Boise, Idaho



,9’

%
S N

I~

UNITED STATES COF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

Charles D. Howard )] Project No. 6015-000

NOTICE OF APPLICATION FOR PRELIMINARY PERMIT
(March 16, 1%22)

Take notice that Charles D, Howard (A=p'icrit) filed nn
February 22, 1982, an application fs1 trelirinary sermit [pursuant
1o the Federal Power Act, 16 U.S.C. $8°%1(a} - 825(r)] for
Project No. 6015 to be known as the Foce Creex dydro Project
located on ock Treek in Twin Falls Coonty, Ifa%e. The applica-
tion is on file with the Ceonmission a=Z is availasla for public
inspection, Correspondetice with the ':}hcnrt s*ould te directed
tos “r, Crarles D, Howard, 1119 Fal!
sional Zenter, Suite 9, Twin Falls,

Project Des Elmn - The proposed nro 14 consist of:

(1) a S5-foot high diversaion structure t=-inch diameter,
2,600-foot leng penstock; (3) a power cortain three
teratirg units with a combired ra y of 12,000 %W,
ile long tr

crerating drder 3 “ead >f 100 fect; ¢
~ission line to exze:d to an sxist
SrerJy Outpir i3 eszis 2

T-e average arnual

Studies under Terny
t asthorize constr
ary per=it for
angireerirg,
and prepare an &'p f>r an FERC
af ¢onducting these stidies and preparing an

an T:r ar TUOC lice-se is $3%,200.
- Anyone desir -3 to !

Lompetizg Applicat:c
Ipp?::nm:n ;oﬁ crel.vinary permit must subr o the Cormissien,
on or before MAT 25 iogy , the ccozeting application
itself, or a notice of Intent %o file such an application [see:
18 C.F.R. §4.30 et. seq. (1981); and Docket No. AMS81-1%, issued

ober 79, 1981, &5 Fed. Reg. 55245, November 9, 1981.]

rroposed Scope of
T 1ss.ed, dces
issuarce of a prel
wnleh 1t would
feasibility .H.JJ

36 w.r“.s. .‘urmo
al and econ

ile a competing

Cormission will accept applications for li:cense or exemption
licensing, or a notice of intent to submit such an epplica-
n in response to this notice, A notice of intent to file an
plication for license or exemption most be submitted to the
missien on or before ., 8nd should
‘Jspec:!y the type of application fo oning. Any application
for license or exemption from licensing must b2 filed in accord-
ance with the Commission's reaulations [see: 18 C.F.R, §4.30

“t, seq. or §4.101 er. seq. (1981), as appro:riate],
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Project No. 6015-000

Submission of a timely notice of intent to file an lppllgltion
for prelirinary permit, allows an interested person to file an
acceptable competing -ppllculan for preliminary permit no later

than JH 2R Ay
hgency Comments - Federal, State, and local agencies are invited
to submit comments on the described application. (A copy of the
application may be obtained by anencies directly from the

Applicant.,) 1If an agency does not file comments within the time
set below, it will be presumed to have no comments.

Comments, Protests, or Petitions to Irtervene - Anyone may submit
comments, a protest, or a petitlon ta intervene in accordance
#ith the requirements of the Hules of Practice and Procedure, 18
C.F.R. §1.8 or §1.10 (1980). 1In deternining the appropriate
action to take, the Commission will consider all proteats or
other comments filed, but only those ~ho file a zetition to
intervene in accordance with the Comnission’s Rules may become a
party to the proceeding, Any comments, protests, or petitions to
intervene must Le received on or before ¥ 25 __

Filing and Service of Responsive Docu
Sear in all zapital letters L‘e titie
INTENT TG FILE CO¥

-'NOTIF.E

led by r'*vldinq
re {ommission's regula
2,4l Enerqy Ragulatory C:
. Wasnhingtcn, D.C. 204:IK.

Fred E. Sprirger, Chief, Appl
Av ircpower Lice q, Felrral Fneray Feaqulatorv I

2.8 R3 at the abore address. A cooy »f any 02 @ of lavert,
to intet: st also :ce

comperirg anplication, or retition s
cerved upoy each rapresentative of tte Arplicant scecified ina
the first paragraoh of this notice.

t
rmisslor, 2oom

Kerzath ®, kluh
Secretary



Form P-1
(Revised October, 1975)

FEDERAL ENERGY REGULATORY COMMISSION

rome
Lourse )

JlL TERMS AND CONDITIONS OF
I PRELIMINARY PERMIT

i Article 1. The Permittee shall make such engineering

and other investigations, secure such data, and perform such
acts as are necessary to determine the feasibility of the
Proposed project and, if said project is found to be feasible,
to prepare an application for license for the prcject that will
be in conformance with current Tules and regulations of the
Commission. 1In carrying out the requirements of this permit
the Permittee shall:

A. 1Install as soon as Practicable, and thereafter

LT TP W

39 Trans iss’idﬁ,/ 77
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and best adapted for the purpose of determining the
stage and flow of the stream or streams affected by

the proposed project, and shall provide for the required
reading of. such gages and for the adequate rating of
such stations. The number, design, location, and time
of installation of gages and stations, the rating of
such stations, and the determination of the flow of

the affected stream or streams, shall be made under

the supervision of, or in Cooperation with, the
District Engineer of the United States Geological
Survey having charge of stream-gaging in the region of
said project; and the Permittee shall advance to said
Geological Survey the amount of funds estimated to be
necessary for such supervision, or cooperation for such
Periods as may be mutually agreed upen. The Permittee
shall, to the satisfaction of the Commission, keap
accurate and sufficient records of the stage and flow
of the affected stream or streams, and shall make such
records available to the Commission at such times as
the Commission may prescriba.

EXHIBIT 4.2
B. Sink such test pits or make such borings or other
ROCK CREEK foundation explorations, and make such detailed
HYDROELECTRIC PRGJECT geologic studies and tests on foundations and £i11
materials, as are necessary to support iminary
PROJECT  LOCATION ' engineering designs and cost estimates. ‘jf}%,

JU-B  ENGINEERS, INC 2
£nginesrs  Surveyors Plonners

Boise, idoho

i End

0E_ Jor  Jex  [sweer 1 of |
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WATER RIGHT SUMMARY

ACTION RIGHT NO. NAME AMOUNT CFS
Original Permit 47-7771 Howard, Charles D. 202.0
Full Assignment 47-7771 Rock Creek Hydropower Inc. 202.0
Full Assignment 47-7771 Bopnevj]]e Pacific Corp. 202.0
Full Assignment . 47-7771 BP Hydro Assoc. 202.0

Stewart Title of Idaho - trustee
Idaho Power Co. - lienholder
- The Fuji Bank Ltd. - lierholder !
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BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF PERMIT NO. 47-7771 IN THE
ORDER OF REINSTATEMENT

NAME OF BP HYDRO ASSCCIATES

WHEREAS, the Department issued the above-captioned permit with the
condition that proof of construction of works and application of water to bene-
ficial use (proof of beneficial use) be submitted on or before September, 1,
1989; and,

WHEREAS, the Department has notified the permit holders by certified
mail that proof was due and instructed the permit holders of the steps to be
taken to submit the proof of beneficial use; and,

WHEREAS, the Department has notified the permit holders that the permit
lapsed for failure of the permit holders to submit the proof of beneficial use;
and,

WHEREAS, Section 42-218a of the Idaho Code provides that a permit may
be reinstated upon a showing of reasonable cause within sixty days of the date
of the notice of lapsing; and,

WHEREAS, the permit holders have provided a reasonable showing why the
permit should be reinstated by submitting proof of beneficial use on October 12,
1989;

IT IS, THEREFORE, HEREBY ORDERED that Permit No. 47-7771 be REINSTATED
and the priority advanceidsgl?ecember 27, 1981.

Dated this_;zég__ ay of October, 1989.

#hd 42& "
,

-

0,

ws s
B ST TR

NS 95 1991 . L. GLEN SAXTON, Chief /

4 Water Allocation Bureau
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UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

Rock Creek Hydropower, Inc. Project No. 6015-021
and Bonneville Pacific corporation Idaho

CRDER APPROVING WILDLIFE MITIGATION PLAN WITH MODIFICATION
(Issued Angust 3, 1988)

Rock Creek Hydropower, Inc. and Bonneville Pacific
Corporation (licensees) filed on December 30, 1987, amended on
February 12, 1988, and gupplemented on March 8, 1988, a wildlife
mitigation plan (plan) for the Rock Creek II Project, as required
by article 408 of the license. The licensees propose a variety
of measures to be implemented, during and after project
construction. These measures will minimize adversae effaects of
project development on golden eagles and riparian wetlands, and
compensate for losses of vegetation and wildlife habitat. Off-
site lands will be acquired and managed to improve vegetative
composition to the benefit of wildlife. Further, the licensees
propose to monitor revegetation efforts during September 1988,
May 1989, and in September of 1989, 1990, and 1992 to determine
if revegetation goals, as stated in the plan, have been met. The
licensees also propose contingency measuraes to replant and
irrigate, as needed, based on the results of this monitoring.

The Idaho Department of Fiah and Game, and U.S. Fish and
Wildlife Service, by letters dated February 16 and February 24,
1988, respectively, have accepted the plan.

To provide the Commission the opportunity to monitor the
effectiveness of the revegetative efforts, the licensees must
file reports on the results of the aforementicned monitoring.
The Commizsion reserves the right to require modifications to
the plan based on these results.

Implementation of the plan with the modifications described
herein would provide adequate mitigation for the impacts on
wildlife and botanical resources resulting from project develop-
ment, The plan also provides a means to measure the success of
mitigative measures and contingency mitigative plans.

The Director orderg:
(A) The wildlife mitigation plan filed on December 30,

1987, amended on February 20, 1988, and supplemented on
March 8, 1988, and as modified by paragraph B, is approved.

DC-aA-4

L}//f 7’77/

At 12 1986
Department of Viater Resoutces

L

(B) The licensees shall file a report providing the rasults
of the wildlife mitigative monitoring program and a description
of any modifications to the mitigation plan, approved by this
order, within 3 months of the completion of each monitoring
event. The reports must contain the comments of the U.S5. Fish
and Wildlife Service and the Idaho Department of Fish and Game
on the results of each monitoring event. The Commission reserves
the right to require modifications to the mitigation plan based
on the results of monitoring. Reports are to be filed on
January 1, 1989, September 1, 1989, and on January 1 of 1990,
1991, 1992, and 1593.

{C) This order is issued under authority delegated tec the
Director and is final unless appealed tc the Commission under
Rule 1902 within 30 days from the date of this order.

/ﬂ 7)2//{{’/L_:_,

¢“3. Mark Robinson
birector Division of Project
Compliance and Administration
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477 // NOV 21 1987

~6015-015
| of Water Resources

Department

a. Type of Application: Transfer of License

UNITED STATES OF AMERICA b. Project No.: 6015-015
FEDERAL ENERGY REGULATORY COMMISSION
c. Date Filed: September 17, 1987

d. Applicant: Charles D. Howard
e. Name of Project: Rock Creek No. 2

: ; ; . f. Location: On Rock Creex In Twin Falls County, Idaho
Notice of Application Filed with the Commission ’
{November 9, 1987} g.

h. Applicant Contact: McNeill Watkins Il
pishop, Cook, Purcell & Reynolds

Filed Pursuant to: Federal Power Act, 16 U.S.C §721(a)-B25(r)

Take notice that the following hydroelectric application 1200 Seventeenth Street N.W.
has been filed with the Federal Energy Regulatory Commission Washington, DC 20036
and is available for public inspection: (202) B57-9885

i. FERC Contact: James Hunter, (202) 376-9814

j. Comment Date: DEC 2 1 1987

k. Description of Project: On August 29, 1986, a major license
was issued to Charies D, Howard (licensee) for the construc-
tion, operation, and maintenance of the Rock Creek No. 2 Pro-
ject No. 6015, It is proposed to transfer the license to
Rock Creek Hydropower, Inc. and Bonneville Pacific Corporation
{transferees). The purpose of this proposed license transfer is
to facilitate the financing, construction, and operation of
the licensed project.

The licensee certifies that he has fully complied with the

terms and conditions of the license. The transferees accept

all the terms and conditions of the license and agree to be

bound thereby tc the same extent as though they were the original

licensees.

1. This notice alsoc consists of the following standard paragraphs:
B and C. ’ T

DC-A-21




Comments, Protests, or Motions to Intervene = Anyone may
submit comments, a protest, or & motion to intervene in
accordance with the reguirements of the Rules of Practice
and Procedure, 18 C.F. R. §§385.210, ,211, .214. In deter-
mining the appropriate action to take, the Commission will
consider all protesats or other comments filed, but only
those who file a motion to intervene in accordance with the
Commission's Rules may become a party to the proceeding.
Any comments, protests, or mOtIONE to intervene must he
received on or beafore the specified comment date for the

particular application.

Filing and Service of Responsive Documents — Any filings
must bear in all capital letters the title ®COMMENTS®,
"NOTICE OF INTENT TO FILE COMPETING APPLICATION®", "COMPETING
APPLICATION®, "PROTEST" or "MOTION TO INTERVENE", as appli-
cable, and the Project Number of the particular application
to which the filing i= in response. Any of the above named
documents must be filed by providing the original and the
number of copies required by the Commission's requlations

to: Kenneth P, Plumb, Secretary, Federal Energy Regulatory
Commission, 825 North Capitol Street N.E., Washington, D.C.
20426. An additional copy must be sent to: Mr. Edward A.
Abrams Acting Director, Division of Project Management,
Federal Energy Regulatory Commission, Room 203-RB, at the
above address. A copy of any notice of intent, competing
application or motion te intervene must also be served

upon esch representative of the Applicant specified in the

particular application.

Lois D. Cashell
Acting Secretary

-

LATORY COMMISSI
D.C. 20426 oN

WASHINGTON,

FEDERAL ENERGY REGU

OFFICIAL BUSINESS

PENALTY FOR PRIVATE USE. 9300

POSTAGE AND FEES PAD




~ - 47-7771

Form 205/206 . State of Idaho
4/85 < Department of Water Resources Water Right No.

AFFIDAVIT FOR WATER RIGHTS TO BE USED
FOR POWER PURPOSES

A. Establishment of Residency: (Complete either 1, or 2).

1. Individual Applicant or Individual Members of a Partnership:

{, ' of .
fname) feity).

County of . State of Idaho, being duly sworn, do hereby

certify that | am a bona fide resident of the State of Idaho.

2. Corporation:

L Robert H. DeBolt of Boise
fnamej feity).

County of Ada . State of Idaho, being duly sworn, depose

and say: That | am the designated registered agent of the Stewart Title of Idaho, Tng.

: that as such | am in charge of the registered office

tname of corporation}
Boise

feity)

of the said corporation as required by Section 30-1-12, l1daho Code, at

Idaho, wherein are kept the corporate records required by Section 30-1-52, Idaho Code: and that m

Title of Idaho, Inc. s a corporation qualified to do business in the State of Idaho under the laws
{name of corporation)

of the State of Idaho.
B. Ownership of Facilities: {Te be completed for hydropower projects only)
The hydropower facility to be developed pursuant to the attached Application for Permit:
[ will not utilize existing man-madé irrigation facilities such as a dam or a canal.

& Will utilize existing man-made irrigation facilities such as a dam or a canal, and permission of the owner is
documented in an affidavit attached hereto.

{check one)

O Will utilize existing man-made irrigation facilities such as a dam or a canal, and the owner of the facilities is the

signee of this affidavit.

Applicant” Robert H. DeBolt

S1iate of ldaho ss
County of ___Ada ) >

=®
On this 29 = day of §€'DTEM b ) .19 98' . personally appeared before me
the signar{s}) of the above instrument, who duly ac‘(nowledged to me that he (she} (they) executed the same.

QOO..LL. M NoxT ,

Notary Public residing at
oae
R TN

seal __‘-: %OJ:A.Q_' M Q.Quogﬂ

My commission expires: ' AUG 05 B ot
10 -1§5-93

e 2 2l

4
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State of [daho
Department of Water Resources

ASSIGNMENT OF PERMIT

L, AARLE p Oce AR | hereby assignto_‘gaéﬁtg Ll € Z‘D&(;ZF:/C/

EADENT — V=
CoRpPogRIION B 57 Sact o0 S L Lot Do
Address _Cor i 7 GLe, , el Strr/

W
g« E All my right, title, and interest in and to Permit No. H T — 7277/
y to appropriate the public waters of the State of Kaho.
&)
= /7  The following described portion of my right, title, and interest in and t0o Permit
3 No. to aprropriate the public waters of the State of Idaho,
{(Describe that portion of the permit being assigned by listing the acreage within
each 40acre subdivision, the point of diversion and the amount of water in cubic
feet per second for direct diversion, or acre feet for storage)
Made this 24/ day of ééPTEMEﬁt‘ , 1887
[4
el k] ,
SeerREIARY
Jee A7
State of Kaho

County of Mﬂgﬂ )
On this Q{Z day of KFE gZZmég/;) L1997 , persomally

appeared before me the signer(s) of the above instrument, who duly acknowledged to me
Hgner(s) B. Nevards Canfd V. W
tha:t he (she) (they) executed the same,

seal Notary Public residing at F. j
%&m&é d«w@ﬁ Mn

My commission expires: MAR 1 u 1988

| WO T e a4 e e

i

T S U e,




Form 205/206 Ident. No. 47-7771

7/81

STATE OF IDAHO
DEPARTMENT OF WATER RESQURCES
AFFIDAVIT FCR WATER RIGHTS TO BE USED
FOR POWER PURPOSES

ablishmen f Residency:
I, Kaye O'Riordan, Esq., as the registered agent in Idaho
for United States Corporation Company, of Boise, County of
Ada, State of Idaho, being duly sworn, deposes and saysi
That United States Corporation Company is the designated
registered agent of Bonneville Pacific Corporation in
Idaho, and that the business office of United States
Corporation Company in Boise, Idaho, <constitutes the
registered office of Bonneville Pacific Corporation in
Idaho, as required by Section 30-1-12, Idaho Code, and
that Bonneville Pacific Corporation 1is a corporation
qualified to do business in the State of Idaho under the

laws of the State of Idaho.

Ownership of Facilities:

The hydropower facility to be developed pursuant to the
attached Assignment of Permit will wutilize existing
man-made irrigation facilities such as a dam or a canal,

and permission of the owner is documented in an affidavit

attached hereto. ?f.;:sc i%Ea
MAR 10 1488




Approved and Affirmed.

Bonneville Pacific Corporation United States Corporation

Company

By. ' g /

David P. Hirschi a¥e’ 0'Riordan, Esgq.

Secretary and General Counsel Authorized Agent
State of Idaho )

: Ss.
County of Ada )
On this day of October, 1987, personally appeared

before me the signers of the above instrument, who duly
acknowledged to me that they executed the same.

My Commi;g'/’n 73:;5:

seal

E@zf’:;:iw‘:? ; yﬂ]

MAR 1 019868

D i
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AFFIDAVIT IN SUPPORT OF

ASSIGNMENT OF WATER RIGHTS

I, Charles D. Howard, President of Rock
Creek Hydropower, Inc., being duly sworn, deposes and says,
that Rock Creek Hydropower, Inc., the assignor of Permit No.
47-7771, to which this affidavit relates, owns in fee simple
or controls by long-term lease or perpetual easement all of
the real property underlying the proposed improvements to be
constructed by Bonneville Pacific Corporation in connection
with the development, construction, operation and maintenance
of the Rock Creek No. 2 Hydroelectric Project. Rock Creek
Hydropower, Inc. has leased all of said real property to
Bonneville Pacific Corporation for a term of thirty-five (35)
years pursuant to that certain Agreement dated December 18,
1986, as amended and assigned. Copies of said Agreement plus
all amendments thereto and assignments thereof, are available

to the Department of Water Resources upon request.

To the best of my knowledge, after due inquiry,
all lands and permissions from land owners necessary for the
construction, operation and maintenance of the Rock Creek NO.
2 Hydroelectric Project have been obtained and all agreements

with respect thereto are in full force and effect.

H L ?>/
MAR 10 1988 oy / |

('ﬁ.'




STATE OF IDANO L )

COUNTY OF gm—mm:m
7 lmfCE

On this ‘2-’ day of October, 1987, personally
appeared before me Charles D. Howard, the signer of the above
1nstrument, who duly acknowledged to me that he executed the

8S.

2804

B
E! \-fﬂaﬁ Eh&iLﬂ
MAR 1 0 1488




MEBEIVER - )

JUL 21 1981 State of Idaho

t of Waiar Resources Department of Water Resources
Department of Viaisr nes
Southers Region OFICE ASSIGNMENT OF PERMIT

L Oﬁﬂt«-@ﬁ ./j/é&L' hereby assign to Eﬂgﬁg&_/@w /vo,

of_ /139 Fanit Aeg L S0i7E 2., Jun Faves , Losro £3550,

Address ~“

& Al my right, title, and interest in and to Permit No. & /— 777/
to appropriate the public waters of the State of Kaho.

7 The following described portion of my right, title, and interest in and to Permit
No. to appropriate the public waters of the State of [daho.

(Describe that portion of the permit being assigned by listing the acreage within
each 40acre subdivision, the point of diversion and the amount of water in cubic
feet per second for direct diversion, or acre feet for storage)

CHECK ONE

Made this Z day of .&Ll [ ' , 19 87

/ Permit Holder 4

pouse erfmit Holder
State of Kaho )
— 68.
County of /. Yacia )
Ouv this 7 4 day of [{Q)u[ , 194/ , persomlly
4

appeared before me the signer(s) of the above instrument, who duly acknowledged to me
that he (she) (they) executed the same.

Ry

A s i,
sSeal Notary Public residing at

‘\_},45;41/ L ad

My commisaion expires:

DD GGy CR e ',
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" Ferm 204 ' For Office Use Only

3% $15 FEE Received A?ﬂp
1) STATE OF IDAHO Date L& 7~
DEPARTMENT OF WATER RESOURCES | Receipt #

FEQUEST FOR EXTENSION OF TIME

JuL 27 ]98}0 provide additional time in which to submit proof
of beneficial use on a water right permit
Department of Water Resou

HAELE & ﬁséétu*ﬁb of /39 )"Z/;’;Aé /Zé Eﬂ?/" ‘é/f& <

{Name} {Address]

State of .:—Z:B/}HO . , deposes and says:

That he is the holder or the duly authorized agent of the holder* of Permlt to Appropriate the Public Water of the

State of Idaho No. 6/7"' 777/

That under the terms and conditions of said permit, work thereunder was required 1o be completed on or before

_~£é¥1£ﬂé£il__wL__J9ﬁi7

That he has heretofore performed the following work described under said permit;
(This must be filfed outf ff no work has been completed put none.J

E . ' s >
AN ON Y
v .
Costing $ /5—&71000

That he is unable to complete the remainder of the work within the required time for t.he fo“owing reasons, to-wit:

Fowl  Arec /984 TiL Foe 1986 ) LIOENSE AZP/E%H*gZ/@v
EEIN G PEOCE2 L - Bl TOL ¥

mwnmfeé/mz. f-ﬂm#ﬁanié’b 27 FEELC BEAKGE OF (’awzr
EDLJA@@ Prsp [‘/'/.0/_4_./\1@59 BY Ibsrics et Cp — /550D e 12 86

Wher ore, he asks that the Department of Water Re &S e ! ipn of obligations

under said permit to 4% 7~/ & : % 7 PES/ PEIT
{1 yr. minimu ‘ : . T {Si a PR 4
§ yrs. maximu § lME OTHEé THAN HOLDER. Pawer of Attorney mut be s %‘b bﬂi&t /

1

FEE: $15.00 Sey 25 1987

0w oupd e e

ACTION QF THE DIRECTOR, DEPARTME!JT OF WATER RESOURCES

iT IS HEREBY ORDERED tha‘ﬂhe above apphcauon?or exté-ﬁgfon of time be APPROVED and the time within
which to submit proof of beneficial use is extended to September 1, 1989.

SEE ATTACHED SHEET FOR CONDITIONS OF APPROVAL CONCERNIMG THIS EXTENSION.

= . s Sl
Signed this 3 day of . August 1987 .

Chief, Operations Bureau




ATTACHMENT OF CONDITIOMS OF APPROVAL

For Extension of Time
of Permit No. 47-7771

1. The permit holder shall maintain in Rock Creek between the diversion
structure and the tailrace, a continuous minimum flow of 41 cubic feet
per second (cfs) in October, November, February, and March, 31 cfs in
December and January, and 82 cfs from April 1 through September 30, as
measured immediately downstream from the diversion dam, or the inflow
at the diversion, whichever is less.

2. Upon the future finding and order of the Director that measuring
devices are required to insure the minimum flow is being provided,
the permit holder shall install and maintain the devices or recorders
as specified by the Department.

AX

—
Witness my hand this,z ' day of August, 1987.

A S

Chief, Operations Bureau 4

2

b

=

WTSMED
i

oer 25 198

_!-
_3:'
!
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Fora 205/206 : - _

) YIFE, ; T Ident. 3.'0.4/7"777/
) R ‘ {

. .,.'-fff AV TR
o s STATE OF IDAHO
. DEPARTHENT OF WATER RESOURCES
JUL 21 1597 AFFIDAVIT FOR WATER RIGHTS TO BE USED
FOR POWER PURPOSES
Depz+-- e
A. Establishment of (Remidency: (Complete either 1, or 2).

1. Individual Applicant or Individual Members of a Partnership:

I, __of
(name) : (city)

N ¥

county of : » State of Idaho, being duly sworn, do

hereby certify that I am a bona fide resident of the State of Idaho.

2. Corporatian: _ D __P
: HELES L M RS,
I,_Ems__&jé& é/zpzafm MC. of_ZzA/ zg;us ,

(dfame) (eizy)

——"
County of j&yy th-(.-s , State of Idaho, being duly sworn, depose

and say: That I am the designated registered agont of the

&M&M&‘_: that as such I am in charge of the registered
(name of cofporation}

office of the said corporation as required by Section 30-1-12, Idaho Code, at

—

Zgglzv Fm.as Idaho, wherein are kept the corporate records required
(city)

by Sectlon 30~1-52, Idaho Code: and that Zocr. OZ%L%PKO WZ—@

(nawe of corporatiod)

is a corporation qualified to do business in the State of Idzho under the laws of
the State of Idaho,

B. Ownership of Facilities: (To he completed for hydropower projects only)

[y

The hydropower facility to be developed pursuant to the attached Application for
Permit:

Will not utilize existing man-made irrigation facilities such 4s a dam or a
canal.

Will utilize existing man-made irrigation facilities such as a dam or a canal,
and permission of the owner is documented in an affidavit attached hereto.

(clieck one)
00 W

Will uytilize existing man—-made irrigation facilities such as a dam or a canal
and the owner of the facilities is the signee of this affidavic,

Applicant EQL

State of Idahg— ) m/é/)’mp"'._‘t‘
County of .-#ino ) 58- . LA
On this ) & day of é—,di,c{f ' , 19 b /7 personally

appeared before me the signer{s) of the above instrument, who duly acknowledged
to me that he (she) (they) executed the same.

f ; “’g : \176.1'2;%;;' ~7®{¢}4'J,; t
f’,{;‘l NnofLary u lC residing a
seal | ;‘"’ﬁ Fi[MEg { d&&i \dda yy
P25 19y |

My commission expires:

DD 557 Saen — |




* Form 202 Ident. No. zz_ 277
3/78 STATE OF IDAHO /
DEPARTMENT OF WATER RESOURCES

APPLICATION FOR PERMIT APPROVED

To appropriate the public waters of the State of 1daho

1. Name of applicant Charles D. Howard Phone 1-208-734-4888

Post office address 1139 Falls Ave. East Twin Falls, Idaho 83301

2. Source of water supply Rock Creek which is a tributary of Snake River
3. Location of point of diversion is _SE % of NW % of Section 253 Township 98
Range 16£BM. Twin Falls County, additional points of diversion if any:

SW4 of NW4, NW4 of NW4, Section 25

4, Water will be used for the following purposes:

Amount}m_cigor S%&S%ate purposes from Jan. 1 1 Dec. 31 {both dates inclusive)

{cfs or acre-feet per annum)

Amount 1.0 cfsor Industrial purposesfrom Jan. 1 to Dec. 31 (both dates inclusive)
{cts or acre-feet per annum)

ire ) . .
Amount 1.0 cfffor Protection purposesfrom Jan. 1 to Dec. 31 (both datesinclusive)
lcfs or acre-feet per annum) :

Amount for purposes from to {both dates inclusive)
{cfs or acre-féet per annum)

5. Total quantity to be appropriated:

a. 202 cubic feet per second and/or b, acre-feet per annum.

6. Proposed diverting works:

a. Description of ditches, flumes, pumps, headgates, etc. Divers ion, to penstock, power
4

Prant N .
Preen ) Transmission line

b. Height of storage dam None feet, active reservoir capacity None acre-feet; total reservoir
capacity None acre-feet, materials used in storage dam: NA
Period of year when water will be diverted to storage No Storage to inclusive.
(Month/Day) {Month/Day)
c. Proposed well diameteris NA inches; proposed depth of well is NA feet,

7. Time required for the completion of the works and application of the water to the proposed beneficial
use is 5 years {minimum 1 year — maximum 5 years).
8. Description of proposed uses:

a. If water is not for irrigation:
{1} Give the place of use of water: NW % of NW % of Section _ 25 Township 98

Range 16E B.M. o zoo
(2) Amount of power to be generated: w horsepower under 110 feet of head.

(3) List number of each kind of livestock to be watered NA

%’ Name of municipality to be served Power sold to Idaho Power Co., or number of families to be

(5) |f water is to be used for other purposes describe: Fire Protection, (1 cfs)

% supplied with domestic water NA
3

hz.? Industrial (1 cfs) .!"!_'e,‘t e Entise L'ooLm:)




b. If water is for irrigation, indicate acreage in each subdivision in the tabulation beiow:
NA

NEY% NW SWX SE%
TWP | RANGE | SEC. TOTALS

NE% INWX | SW% | SEX | NEY% | NWX [SWi | SE% [NEM |NWYK[| SWX| SEX | NEY% | NWY | SW%| SE%

Total number of acres to be irrigated None

c. Describe any other water rights used for the same purposes as described above. NA

8. a. Who owns the property at the point of diversion QM%%%M%:& 2
e Dore © /Sauny Crepprey <ENW

b. Who owns the land to be irrigated o . ' — See -2
Bc By Zon

c. If the property is owned by & person other than the applicant, describe the arrangement enabling the

applicant to make this filing will negotiate a lease or purchase

10. Remarks Applicant will apply for a exemption to the Federal Energy

Requlatory Commission. Applicant will apply to State of Idaho

Clearinghouse for review. Minimum stream flows for fisheries will be

maintained.

Point of diversion may be changed as noted in Item #3.

s
;:E;?

5

&




Proposed Priority 11/16/1981°

Receivedby T (& B Date J/—/-&/ Time /73D R~
Preliminary check by ip Fee$ / 73 5‘¢D— "d:ZQ 6SS
Receipted by 1T & (& Date //—/ (n—&K/

Publication prepared by .2>>@» 2,55 _ Date /’45‘}-‘/
Published in ./énmJ il

Publication dates _ . /‘% £ 7 %/[/
Publication approved ~_ Date /9/ J £/
Protests filed by: None

Copies of protests forwarded by

Hearing held by Date

Recommended for @ denial by A DAL

v

L

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

This is to certify that | have examined Application for Permit to appropriate the public waters of the State

of Idaho No. _47-7771 , and said application is hereby _ APPROVED

1. Approval of said application is subject to the following limitations and conditions:
a. SUBJECT TO ALL PRIOR WATER RIGHTS.
b. Proof of construction of works and application of water to beneficial use shall be submitted on or be-

fore _ September 1 , 1937

c. The rate of diversion, if water is to be used for irrigation under this permit, when combined with ail
other water rights for the same land shall not exceed 0.02 cubic feet per second for each acre of land.

d. Other: An access port or other device as specified by the Department
shall be installed by the permit holder to provide for the installation of
measuring equipment and the determination of the rate of diversion by the
Department.

This permit is subject to the provisions of, Sections 42-205
through 42-210, Idaho Code, restricting the sale, transfer, assignment, or
mortgage of this permit. Failure to comply with these provisions is cause
for immediate cancellation of this permit. :

The issuance of this permit in no way grants any right-of-way or
easement across the land of another. ‘

This project shall be operated in a manner that will not conflict
or interfere with the future diversion of water for irrigation or other
beneficial consumption.

This permit does not constitute Idaho Public Utilities Commission
or Federal Energy Regulatory Commission approval that may be required.

b2

Witness my hand this [5  day of September, 1982.

f: ﬂ W gﬂo)lm

Chief, Operations Bureau /
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11. Map of proposed project: show clearly the proposed point of diversion, place of use, section number,

township and range number.

See Attached figures # 1,

and 3

———-t

—_—)———

Scale: 2 inches equal 1 mile,

BE IT KNOWN that the undersigned hereby makes application for permit to appropriate the public waters of
the f I1daho as herein set forth.
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MINERAL INDICATIONS
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Torm 205/206
7781 —_ —_ Ident. No.

STATE OF TDAHO
DEPARTMENT OF WATER RESOURCES
AFFIDAVIT FOR WATER RIGHTS Tu BE USED
FOR POWER PURPOSES

4. Establishment of Residency: (Complete either 1, or 2).

Individual Applicant)or Individual Members of a Partnership:

1, Ouneces ]xgz;ﬁug!gb of .;a;;mwféi;t—:5 ,

{(name) (city)

county of /l«!_/..!# FAL—&& s State of Idahe, being dury sworn, do

hereby certify that I am a bona fide resident of the State of Idaho.

Corporation:

I, of
(name) (city)

County of » State of Idaho, being duly sworn, depose

and say: That I am the designated registered agent of the

that as such I am in charge of the registered

{(name of corporatiocn)

office of the said corporation as required by Section 30-1-12, Idaho Code, at

Idaho, wherein are kept the corporate records required
(city)

by Section 30-1-52, Idaho Code: and that

(name of corporation)

is a corporation qualified to do business in the State of Idaho under the laws of
the State of Idaho,

5. Ownership of Facilities: (To be completed for hydropower projects only)

The hydropower facility to be developed pursuant to the attached Application for
Permit:

'Sg Will not utilize existing man-made irrigation facilities such as a dam or a

canal.

‘:::} Will utilize existing man-made irrigation facilities such as a dam or a canal,

and permission of the owner is documented in an affidavit attached hereto,

- : | Will utilize existing man~made irrigation facilities such as a dam or a canal

and the owner of the facilities is the signee of this affidavit.

(ud

Applicant

State of Idaho

)
County of Tw,q g—‘-é . ) S8+

On this /G f4& day of @M@/—— , 19 ¥{ | personally
appeared before me the signer(s) of the above instrument, who duly acknowledged
to me that he (she) (they) executed the same.

Koneee 0okl

Notary Public residing at

Torim  Lalls  .TD




STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

_ SOUTHERN REGION
John V. Evans 1041 Biue Lakes Bivd. Nosth

Governor Twin Falls, idsho 83301
C. Stephen Allred (208) 734-3578

Director

November 17, 1981

Charles D. Howard
1139 Falls Avenue East
Twin Falls, Idaho 83301

Re: Application for Permit
Dear Mr. Howard:

This office currently processing your Application for Permit filed on
November 16, 1981.

Since the application seeks to establish a water right for nower aeneratinn
purposes, and it appears that a commercially marketable amount of power
may be produced, the followina information must be submitted for inclusien
with your application in accordance with Section 42-202 of the INAHO CODE:

1) A plan for the facility. This must include a drawina showina the
proposed Tayout of the plant on the nroperty, and must give abnroximate
locations, dimensions, and elevations of all majior components of the
facility.

2) An itemized estimate of the cost of constructina the facility.

3) A statement of the financial resources of the applicant and the means

by which funds are to be provided for construction of the nroject. This
information will be reviewed in confidence and returned to you.

Advertising and regional office review of the application should be comnleted
by December 14, 1981. If the requested information is received by that date,
no additional delay in processina will be incurred.

If you have any questions regarding these requirements, please contact this
office.

Sincere]y,
%’err‘y G. Blau
Sen10r Water Resource Agent

TGB:marya
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Affidavit of Publication

STATE OF IDAHO, . Nt 10934
CQUNTY OF TWIN FALLS |
I V. -_,Ec\_ _.._;__ ____‘}f_ ________________________ being first duly swom upon

oath, depose and say that I xm'g'/u/k\-i— - QQ.R_AJ*» of the TIMES-NEWS,

published daily, at Twin Falls, Idaho, and do solemnly swear that a copy of

the notice of advertisement, as per clipping attached, was published in the regular and
i

entire issue of m, and not in any supplement thereof, for . 0450

comsecutive __ M0 ~-T000T . , commencing with the issue dated

. ! o’

i&‘_'-;@_‘?:kzlh‘%_\____&-_’ __________________ . 19.$U_, , and ending with the issue dated
- PR RIyilie LD , 19_&____

And I do further certify that said newspaper is a consolidation, effective February 16,
1942, of the Idaho Evening Times, s;llblis theretofore dail exceg: Sunday, and the Twi
Falls News, published theretofore daily except Monday, both of which newspapers prior to
consolidation had been published under said names in said city and county connnuouslhand
uninterruptedly during a period of more than twelve consecutive months, and said TIMES-
NEWS, since such consolidation, has been published as a daily newspaper except Saturday,
until July 31, 1978, at which time said newspaper 'jb;ﬁan daily publication under said name
R A in said city and county continuously and uninterruptedly.

P = . And I further certify that pursuant to Section 60-108 Idaho Code, Thursday of each week
5}_\\ N has been designated as the day on which legal notice by law or by order of any court of com-

petent jurisdiction within the state of Idaho, to be published weekly, will be published; and

’ that at the head of the editorial colurnn of said combined newspapers, and in each issue there-

» of, Thursday is gnnounced as the day on which said legal notices will be published.
P SRS v‘\ 4 i)
weeT VA L Soaghs. P
| . . Subscribed and sworn to before me on this ______ {_-

) ' r Notary Pui)lic in and for the County of Twin F;lis-,“
State of Idaho, residing at Twin Falls, Idaho




NOTICE OF
APPLICATION FOR

P WATERRIGHT
e T Notice is hereby given
“e that  the foliowing
T application(s) have been
TR, submitted for permit to
appropriate the public
waters of the State of

idaho:

47-77TH

HOWARD, CHARLES D.
1139 FALLS AVE. EAST,
TWIN FALLS, 1D 83301
Source: ROCK CREEK
tributary to SNAKE
RIVER
Date Filed: 11/16/1981
Amaount: 202.00 CFS
Diversion Point: SENW
SWNW NWNW Sec 25 T
%BS R 18E, TWIN FALLS

O

Use: INDUSTRIAL (1.00
CFS) from 01/01 to 12/31
POWER: (200.00 CFS)
from 01/011c 12/31

FIRE PROTECTION (1.00
CFS) from 01/01 to 12/31
Place of Use: NWNW
Sec 25 T09S R 16E
Diversion - Means:
DIVERSION TO
PENSTOCK, POWER
P]l'.&NT, TRANSMISSION
L -

477172
BITZENBURG, LEE W.
&/or VIRGINIA
RT. 2, TWiN FALLS, ID
83301

Source;

GROUNDWATER

Date Filed: 11/24/1981

Amount: 0.18CFS

Diversion Point; NWSW

Sec 11 T11S R 16E, TWIN

FALLS Co.

Use: STOCKWATER

%%?g CFS) from 01/01 to
1

DOMESTIC (0.16 CFS)
from 1/01 to 12/31

Place of Use: SENE
NESE Sec 10 T11S R 16E
%\gsw Se¢c 1 TNMS R

Diversion Means: WELL
PUMP

If issued, the permit(s)
will be subject to all prior
water rights. Protests
against the grantin? of
any permit must be filed
with the Director of the
Idaho Department of
Water Resources, 1041
Blue Lakes Bivd. North,
Twin Falls Idaho 83301
and received on or
b;eaf;)te DECEMBER 21,
1

A. KENNETH DUNN
Director
PUBLISH: Thursday,
December 3, and 10,

1981.
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SEP. 29 1988

ASSIGNMENT AND TRUST AGREEMENT

This Assignment and Trust Agreement (hereinafter called
the "Assignment"), dated as of September 22, 1988, is hereby
entered into by Bonneville Pacific Corporation with its principal
office at 257 East 200 South, Suite 800, Salt Lake City,

Utah 84111 (hereinafter called the "Assignor"), Stewart Title of
Idaho, Inc., an Idaho corporation, with its office at 1412 West
Idaho Street, Boise, Idaho (hereinafter called the "Trustee®),
and Norwest Bank Minnesota, National Association, First Security
Bank of Utah, N.A., Margquette Bank Minneapolis, N,A. and Rainier
National Bank (hereinafter collectively called the "Banks").

RECITALS

A, Assignor, the Banks and Worwest Bank Minnesota,
National Association, as agent for the Banks (Norwest Bank
Minnesota, National Asscciation, in such capacity being herein-
after called "Agent") have entered into a Credit Agreement, dated
as of December 17, 1987, as amended by a First Amendment to
Credit Agreement dated September 1, 1988, and as supplemented and
modified by a Project Lending Agreement ("Project Lending Agree-
ment"), dated as of September 22, 1988, among Assignor, the Banks
and the Agent (the Credit Agreement, as amended and as supple-
mented and modified by the Project Lending Agreement hereinafter
called "Loan Agreement”), pursuant to which the Banks have agreed
to make loans in the aggregate amount of $3,500,000 to finance
the construction of a certain hydroelectric project known as the
Rock Creek II Hydroelectric Project in Twin Falls County, Idaho
(the "Project"}.

B. Charles D. Howard ("Howard") has filed with the
Department of Water Resources of the State of Idaho ("Depart-
ment"}) an Application for Permit to Appropriate Public Waters
No. 47-7771 and the Department approved such application on
September 15, 1982, a copy of which application and approval for
water permit for power purposes is attached hereto as Exhibit A
(the approval for such application being hereinafter called
"Permit") .

C. Pursuant to an Assignment of Permit dated April 7,
1987, Howard assigned to Rock Creek Hydropower, Inc. ("Rock
Creek") its entire right, title and interest in and to the
Permit, a copy of which Assignment is attached hereto as Exhibit
B.
!"’ﬁ.ﬂ
D. The Department has approved the assignmen rg?-“r

ferred to in Recital C above, a copy of which approval is at=J/ wjl”
tached hereto as Exhlblt C. [”
4Ug

E. Pursuant to an Assignment of Permit dated SepteﬁLEE”
ber 24, 1987, Rock Creek assigned to Assignor its entire right,

-




title and interest in and to the Permit, a copy of which Assign-
ment is attached hereto as Exhibit D.

F. The Department has approved the assignment re-
ferred to in Recital E above, a copy of which approval is at-
tached hereto as Exhibit E.

G. As a condition to making the lcoans under the Loan
Agreement to finance the construction of the Project, the Banks
require that this Assignment be executed and delivered to the
Trustee.

Accordingly, in consideration of the premises and other
good and valuable consideration, the receipt and sufficiency of
which are hereby acknowledged, the parties hereto agree as
follows:

1. Agsignor hereby represents and warrants to the
Banks that:

(a) the Recitals are true and correct:

(b) Assignor is the lawful owner of the rights and
interests granted by the Permit, the Permit is in full force and
effect and has not been amended or modified, and the Assignor has
not transferred, assigned or conveyed or granted a security
interest in its rights and interests under the Permit.

2. Subject to and specifically conditioned upon the
written approval herecof by the Department, Assignor hereby
assigns to Trustee all of Assignor'’s right, title and interest in
the Permit and all amendments and supplements thereto. Such
assignment is made as collateral security for the payment of all
of the obligations of the Assignor to the Banks arising under the
Project Lending Agreement, including but ncot limited to the
indebtedness evidenced by the project notes issued to the Banks
under the Project Lending Agreement.

3. This Assignment is an assignment only of all
right, title and interest of the Assignor in the Permit, and the
Assignor covenants and agrees with the Trustee to faithfully
perform, observe and comply with all obligations of the Assignor
under the Permit and with all limitations and conditions imposed
under the Permit, as if this Assignment had not been made. The
Trustee shall not be deemed in any manner to have assumed such
obligations, and in no event shall the Banks be deemed to have
assumed any of the obligations of the Assignor under or with
respect to the Permit, unless and until the Agent has given
Assignor written notice that the Banks have affir ‘tmvely &
such obligations as the result of an event of defaul thexiﬁﬁgsggzr

AUB 05 1997
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under the Credit Agreement (a "Default"”} and the enforcement of
the rights and remedies of the Trustee under this Assignment.

4. Assignor agrees that it will not cancel, terminate
, modify or amend the Permit or surrender any of its water rights
granted under the Permit and will not further assign the Permit
to any party, without in each instance first obtaining the prior
written consent of the Banks. Assignor further agrees that it
shall deliver to the Trustee or Agent copies of all written
agreements, correspondence and memoranda between Assignor and the
Department relating to the Permit and any water license issued by
the Department to replace a Permit as the Trustee or Agent may
from time to time reasonably require.

5. Upon the occurrence of any Default, the Trustee,
at the request of the Agent, may without notice or demand and
with or without entry upon the site of the Project, at its
option, take over and enjoy the benefits of the Permit to the
same extent as Assignor might do. The exercise of such right by
the Trustee shall not affect any of the rights or remedies cof the
Agent or the Banks under anyv other instrument securing payment of
the obligations under the Project Lending Agreement and the
Project Notes issued thereunder. In addition, upon the occur-
rence of a Default the Trustee shall have the right to exercise
and enforce any and all rights and remedies available after
Default to a secured party under the applicable law. If notice
to the Assignor of any intended disposition of collateral or any
other intended actions is required by law in a particular in-
stance, such notice shall be deemed commercially reasonable if
given to Assignor at least ten (10) days prior to the intended
disposition or other action.

6. The Trustee shall hold all right, title and
interest in the Permit for the benefit of the Banks subject to
the limitations under this Assignment, pending issuance of a
water license to replace the Permit by the Department. Any water
license issued to replace the Permit shall be issued to Assignor;
provided, however, that this Assignment shall constitute an
automatic assignment to the Trustee of all of Assignor's right,
title and interest in any such water license as collateral
security for the payment of Assignor's obligations under the
Project Lending Agreement and the Project Notes issued thereunder
and the rights and remedies of the Trustee with respect to any
such water license shall be the same as those provided in this
Assignment in respect of the Permits. Should any water license
be issued to the Trustee instead of to Assignor, the Trustee
shall take all necessary steps to transfer ownership of such
water license to the Assignor as soon as possible, subject to the
terms of this Assignment. fﬁj,




7. Assignor agrees to indemnify and to hold Trustee
harmless from and against any and all liabilities, obligations,
losses, damages, penalties, actions, judgments, suits, costs,
expenses or disbursements of any kind or nature whatsocever which
may be imposed on, incurred by or asserted against the Trustee in
any way relating to or arising out of this Assignment or any
action taken or omitted to be taken by it under this Assignment,
provided that the Assignor shall not be liable for any portion of
such liabilities, obligations, losses, damages, penalties,
actions, judgments, suits, costs, expenses or disbursements
resulting from the gross negligence or willful misconduct of the
Trustee.

8. Nothing herein contained shall be construed as
making Trustee a mortgagee in possession, or as constituting a
waiver or suspension by the Banks of their right to enforce
payment of the debts under the terms of the Loan Agreement.
Trustee is not the agent, partner, or joint venturer of either
the Assignor or of the Department.

9. Each Bank hereby appoints and authorizes the
Trustee to take such action on its behalf and to exercise such
powers under this Assignment as are delegated to the Trustee by
the terms hereof, together with such powers as are reasonably
incidental thereto. As to any matters not expressly provided for
by this Assignment, the Trustee shall not be required to exercise
any discretion or take any action.

10. Neither the Trustee nor any of its respective
directors, officers, employees or agents shall be liable for any
4gtion taken or omitted to be taken by it or them under or in
connection with this Assignment, except for its own or their own
gross negligence or willful misconduct. Without limitation of
the generality of the foregoing, the Trustee (i} may consult with
legal counsel and other experts selected by it and shall not be
liable for any action taken or omitted to be taken in good faith
by it in accordance with the advice of such counsel or experts,
(ii} shall incur no liability under or in respect of this Assign-
ment by acting upon any notice, certificate or other instrument
or writing believed by it to be genuine and signed or sent by the
proper party or parties, (iii) shall not have any duty to ascer-
tain or to inquire as to the performance or observance of any of
the covenants and agreements of the Assignor under this Assign-
ment or to determine whether a Default has occurred and
(iv) shall not be responsible to any Bank for the due execution,
legality, validity, enforceability, sufficiency or value of this
Assignment or any document or instrument furnished pursuant to
this Assignment.

11. Each of the Banks agrees to 1ndemn1fy the ¢ Mﬂ
(to the extent not reimbursed by the Assignor upon dirand)

tzgs;zﬁu
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ratably according to the face amount of the Project Note issued
to such Bank under the Project Lending Agreement from and against
any and all liabilities, obligations, losses, damages, penalties,
actions, judgments, suits, costs, expenses or disbursements of
any kind or nature whatsocever which may be imposed on, incurred
by or asserted against the Trustee in any way relating to or
arising out of this Assignment or any action taken or omitted to
be taken by it under this Assignment, provided that no Bank shall
be liable for any portion of such liabilities, obligations,
losses, damages, penalties, actions, judgments, suits, costs,
expenses or disbursements resulting from the gross negligence or
willful misconduct of the Trustee.

12. The Trustee may resign at any time by giving at
least ninety (90) days prior written notice thereof to the Agent
and the Assignor and may be removed at any time with or without
cause by the Banks. Upon any such resignation or removal, the
Banks shall have the right to appoint a successor Trustee. If no
successor trustee shall have been so appointed by the Banks and
shall have accepted such appointment within sixty {60) days after
the retiring Trustee's giving of notice of resignation or re-
moval, then the retiring Trustee may, on behalf of the Banks,
appoint a successor Trustee, which shall be a title insurance
company or bank organized under the laws of the United States or
of the State of Idaho having its principal office in the State of
Idaho and in the case of any bank having a combined capital and
surplus of at least $25,000,000. Upon acceptance of any appoint-
ment as Trustee hereunder by a successor Trustee, such successor
Trustee shall thereupon succeed to and become vested with all the
rights, powers, privileges and duties of the retiring Trustee and
the retiring Trustee shall be discharged from its duties and
obligations under this Assignment. After any retiring Trustee's
resignation or removal hereunder as Trustee, the provisions of
paragraphs 7 through 11 of this Assignment shall inure to its
benefit as to any actions taken or omitted to be taken by it
while it was Trustee under this Assignment.

13, The Trustee acknowledges and agrees that it has
made separate arrangement with the Assignor for the payment of
its fees for serving as Trustee under this Assignment, and the
Assignor agrees that such fees are its obligation to pay.

14, Assignor agrees that it will execute such other
instruments and documents as the Agent or the Trustee may from
time to time reasonably require to effectuate the assignment
granted by this Assignment, including but not limited to filing
with the Department such instruments and documents as the Depart-
ment may require as a condition to approving the assignment of
any water license to the Trustee that replaces a Permit,

UL ae T Baes-
oo gb 0o ? :
Savy g0 4 ﬁ?)
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15. This Assignment shall be binding upon the Assignor
and its successors and assigns and shall inure to the benefit of
the Trustee and its successors and assigns.

le. This Assignment can be waived, modified, terminat-
ed or discharged only explicitly in a writing signed by the
parties hereto. The mere failure to act shall not preclude the
exercise or enforcement of any of the rights or remedies of the
Trustee hereunder.

17, All notices to the Assignor provided for under
this Assignment shall be in writing and mailed or delivered by
overnight courier to the address of Assignor indicated below:

Bonneville Pacific Corporation

257 East 200 South, Suite 800

Salt Lake City, Utah 84111
Attention: Mr. Kenneth W. Bell
with a copy to David P. Hirschi at
the same address.

18. The Trustee shall release all collateral granted
hereunder when the Banks' commitment under the Project Lending
Agreement to lend for purposes of constructing the Project has
terminated and all amounts outstanding under the Project Notes
issued under the Project Lending Agreement, including accrued and
unpaid interest thereon, and all other amounts outstanding under
the Project Lending Agreement have been paid in full.

19. This Assignment shall be deemed made in and shall
be governed by the internal laws of the State of Idaho.

IN WITNESS WHEREOF, the parties hereto have caused this
Assignment to be duly executed as of the day and year first above
written.

BONNEVILLE PACIFIC CORPORATION
o 0
Iﬁs Q{’;zf; s & T csiuaen

STEWART TITLE OF IDAHO,
INC., as Trustee

;SCIlAL. M\, L§OJfT’
ItS- Uleo— &nobdidlont
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NORWEST BANK MINNESOTA,
NATIONAL ASSOCIATION

By: (L ey Qz—»f

Its: A/ice

FIRST SECURITY BANK OF
UTAH, N.A.

By:
Its:

MARQUETTE BANK MINNEAPOLIS, N.A.

By:

Its:

RAINIER NATIONAL BANK

By:

Its: C e

STATE OF 22 LA Eﬂtﬁ )
n )ss.
COUNTY OF %ﬂ ;( Ly )
/ é

On his ,J day of ., 1988, before me _

, a notary/public, personally appeared
known or identified to me to be the

dout el [/e0 gz ©f Bonneville Pacific Corporation ("Corpora-

tlon ) that executed the above instrument or the person who

executed the instrument on behalf of the Corporation and acknow-

ledged to me that such Corporation executed the same. In witness

N

e |

"‘:957991 /

e . l




whereof, I have hereunto set my hand and affixed my official seal
the day and year in this certificate first above written.

COPOPIIIIEIIS G}KE Nétary Publie , // =
M M B idi . . '
BAR,?:UF;SC-mmesoTA Residing at: : 7.
NOTAR My Commission Expir o Boey 20, (795

OUNTY
HENNEP:::i.umzzun

) ss.
COUNTY OF Zé;éi/ }
on this 9 day of é’%/iw , 1988, before me _
» 2r , a notary /public, personally appeared _

Togm A “Khrr7 known or identified to me to be the
g@:r: broesidedt.  of Stewart Title of Idaho, Inc. ("Corpo-
ration®) that executed the above instrument or the person who
executed the instrument on behalf of the Corporation and acknowl-
edged to me that such Corporation executed the same. In witness

whereof, I have hereunto set my hand and affixed my official seal
the day and year in this certificate first above written.

Residing at!? 42;“2%' " M
My Commission Expires: ENAN
STATE'OE?i)ﬁJ4vﬂﬂ9r¢% )

va

. )ss.
COUNTY OF Z%ﬂ%l L )

{ his Mday of , 1988, before me

0 P70 r & notary public, personally appeared
known or identified to me to be the
of Norwest Bank Minnesota, National Associa-
tfon ("Bank") that executed the above instrument or the person
who executed the instrument on behalf of the Bank and acknowl-
edged to me that such Bank executed the same. In witness where-
of, I have hereunto set my hand and affixed my official seal the
day and year in this certificate first above written.

- Saan Py

BARBARA M. BUTKE
NOTARY PUBLIC — MINNESOTA
HENNEPIN COUNTY
My Commission Expires Sept. 22, 1963




NORWEST BANK MINNESOTA,
NATIONAL ASSOCTIATION

By:
Its:

FIRST SECURITY BANK OF

UTAH, N.A.
By:
Its:
MARQUETTE BANK MINNEAPOLIS, N.A.
RAINIER NATIONAL BANK
By:
Its:
STATE OF )
)ss.
COUNTY OF )
On this day of , 1988, before me

, a notary public, personally appeared
known or identified to me to be the
. of Bonneville Pacific Corporation ("Corpora-
tion") that executed the above instrument or the person who
executed the instrument on behalf of the Corporation and acknow-
ledged to me that such Corporation executed the same. In witness

a0 .
wets . -

T h st
K

"“'l‘ _t A, F
Py, O
5
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STATE OF

COUNTY OF

)ss.

}

On this

day of

r

1988, before me

. a notary public, perscnally appeared
known or identified to me to be the

of First Security Bank of Utah, N.A., ("Bank")

that executed the above instrument or the person who executed the
instrument on behalf of the Bank and acknowledged to me that such

Bank executed the same.

In witness whereof, I have hereunto set

my hand and affixed my official seal the day and year in this
certificate first above written.

STATE OF MINNESOTA

COUNTY OF HENNEPIN

S

Notary Public
Residing at:

My Commission Expires:

)

) ss.

)

his 2{ day of 4 gz ol _
L i , a notary public, personally appeared
known or identified to me to be the
) of Marquette Bank Minneapolis, N.A.
that executed the above instrument or the person who executed the

r

1988, before me

("Bank")

instrument on behalf of the Bank and acknowledged to me that such

Bank executed the same.

In witness wherecof, I have hereunto set

my hand and affixed my official seal the day and year in this
certificate first above written.

MAAAAAAAAAASSAAAAAAAAANANAANAANNAN R
JE%. FLAINE M SORENSEN
\;'!?" NGTARY PUBLIC—MINNESCTA
RS WRIGHT COUNTY
My Commission Expires June 9, 1992

HVVVAAANMAAAAAAAAAAANAANNAANANANANY B

STATE OF

Notary Public
Residing at:

My Commission Expires:

COUNTY OF

) ss.

)

On this

day of

of Rainier National Bank

r

("Bank")

that

1988, before me
+ @ notary public, personally appeared
known or identified to me to be the

\

executed the above instrument or the person who executed the




NORWEST BANK MINNESCTA,
NATIONAL ASSOCIATION

By:
Its:

FIRST SECURITY BANK OF
UTAH, N.A.

%"Mq 5% N

Yi____ ,
Its: VIC7£“ R

MARQUETTE BANK MINNEAPOLIS, N.A.

By:
Its:

RAINIER NATIONAL BANK

By:

Its:

STATE OF )

) ss.
COUNTY OF )

On this day of , 1988, before me __

» a notary public, personally appeared _
known or identified to me to be the

of Bonneville Pacific Corporation ("Corpora-
tion") that executed the above instrument or the person who
executed the instrument on behalf of the Corporation and acknow-
ledged to me that such Corporation executed the same. In witness

-__,,ﬁ‘rg

G 05 199,




STATE OF UTAH )

)ss.
COUNTY OF  SALT LAKE }
On this 28th day of September , 1988, before me
Roger G. Shumway , a notary public, personally appeared
Harvey M. Tanner known or identified to me to be the
Vice President of First Security Bank of Utah, N.A. {"Bank")

that executed the above instrument or the person who executed the
instrument on behalf of the Bank and acknowledged to me that such
Bank executed the same. In witness whereof, I have hereunteo set
my hand and affixed my official seal thg day and year in this
certificate first above wrltten.

o=y

Notary Public , (:; Cj
Residing at: nams 0SS, LATHer
My Commission Expires: pires
June 4, 1991
STATE OF MINNESOTA )
) ss.
COUNTY OF HENNEPIN )
On this day of , 1988, before me

, a notary public, personally appeared _
known or identified to me to be the

of Marquette Bank Minneapolis, N.A. {("Bank")
that executed the above instrument or the person who executed the
instrument on behalf of the Bank and acknowledged to me that such
Bank executed the same., In witness wherecf, I have hereunto set
my hand and affixed my official seal the day and year in this
certificate first above written.

Notary Public
Residing at:
My Commission Expires:

STATE OF )
) ss.
COUNTY OF )
On this day of . 1988, beéore me
, & notary public, pers onaLkgha e
known or identified to mé*ﬁq’be=£ﬁe?
of Rainier National Bank ("Bank") thdt.. f‘a
executed the above instrument or the person who exe the

o 1997

I
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NORWEST BANK MINNESOTA,
NATIONAL ASSOCIATION

By

Ttas:

FIRST SECURITY BANK QF
UTAH, N.A,

By:

Its:

MARQUETTE BANK MINNEAPOLIS, N.A,

RAINIER NATIONAL BANK

macm

Its:

STATE OF )
)88,
COUNTY OF )

On this day of , 1988, before me

, & notary public, personally appeared
known or identified to me to be the

of Bonneville Pacific Corporation ("Corpora-

tion"” ) that executed the above instrument or the person who

executed the instrument on hehalf of the Corporation and acknow-

ledged to me that such Corporation executed the same. In witness
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STATE OF )
)ss=.
COUNTY OF )
On this day of , 1988, before me

, & notary public, personally appeared
— known or identified to me to be the

of First Security Bank of Utah, N,A, ("Bank")
that executed the abhove instrument or the person who executed the
instrument on behalf of the Bank and acknowledged to me that such
Bank executed the same. In witness whereof, I have hereunto set
my hand and affixed my offjcial seal the day and year in this
certificate first above written.

Notary Public
Residing at:
My Commission n EXpires:

STATE OF MINNESOTA )
" } 81,
COUNTY OF HENNEPIN )

on this day of , 1988, before me

, a notary public, personally appeared _
known or identified to me to be the

of Marquette Bank Minneapolis, N.A. ("Bank")

that executed the above instrument or the person who executed the

instrument on behalf of the Bank and acknowledged to me that such

Bank executed the same. In witness whereof, I have hereunto set

my hand and affivxed my official seal the day and year in this

ceértificate first above written.

Notary Public
Residing at: ,f' bﬂ'
My Commission Expires: t%?

f'
STATE OF U#éﬁwaréﬁ ) . 406‘0 /&[
COUNTY OF fﬁig)é; )

d day of ;éséﬁ%?%éébfL_, 1988, before me .
, & nota¥y’public. personally a?pagrod\\\i”f
e

known or identified to me to be™th
”51;&ﬂ of Rainier National Bank ("Bank") that
executed the above instrument or the person who executed the

-G
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F.4

ingtrument on behalf of the Bank and acknowledged to me that such
Bank executed the same. In witness whereof, I have hereunto set

'y hand and affixed my official seal the day and year in this
certificate first above written.

63dph

f;“”’?“f;"!
e, @f#ﬂ /
n “\\_.
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78 STATE QF IDAHO
DEPARTMENT OF WATER RESOURCES
APPLICATION FOR PERMIT APP'ROVED
To appropriate the public waters of the State of ldaho ) '
1. Name of applicant Charles D. Howard Phone 1-208-734-4888

Post affice address 1139 Falls Ave. East Twin Falls, Idaho 83301

2. Source of water supply Rock Creek which is a tributary of Snake River
3. Logation of paint of diversion is SE % of NW % of Section 25 Township 95
Aange 16f gm. Twin Falls County, additional points of diversion if any:
sw! of nw?, ww' of nwt, section 25 ’

4. Water will be usad for the following purposes:

-
AmOunt a0 s ,tor pghggatce purposes from Jan. 1 10 pec. 31 (bothdatesinclusive)
Icts or screfeet pov annuUM — —_—= e e

Amount 1.0 cf.sor Industrial purposes from Jan. 1 to Dec¢. 31 {(both datesinclusive)
{cts or acre-fext per sANUM)

Amount 1.0 cfggr Protectlon purposes from Jan. 1 1o Dec. 31 Iboth dates inciusive)
i<y ot scra-fyei per annym) :

Ampunt for purposes from to {both dates inclusive}
lefs or sere-feer per annum|

5. Total quantity to be appropriated:

a. 202 cubic feet per second and/or b. acre-feet per annum,

6. Proposed diverting works:

a. Description of ditches, flumes, pumps, headgates, etc. Diversion, to penstock, power
Pemr 7
Hm) Transmission line

b. Height of starage dam _None feet, active reservoir capacity None acre-feet; total reservoir
capacity None acre-feet, materials used in storage dam: NA
Period ot year when water will be diverted to storage  No Storage to inclusive.
MonthiDay) [Month/Oay)
¢. Proposed well diameter is  NA inches; proposed depth of well is  NA feet.

. Time required for the completion of the works and application of the water to the praposed beneficial

useis _ 5 years {minimum 1 year — maximum § years).
8. Description of proposed uses;
a. M water is not for irrigation:

{1} Give the place of use of water: NW  Yiof NW % of Section 25 Township 95

Range 16E B.M

{2} Amount of power 1o be generated: _465&5 horsepower under 110

{3) List number of each kind of livestock to be watered NA

feet of head.

R )

/354d) Name of municipality 1o be served Power sold to Idaho Power Co., or number of families to be 400 e ';:._gi
5 & Ay
X supplied with domestic water NA . / 05 7 “'{éf'

150 If water is 1o be used for other purposes deseribe: _ Fire Protection, (1 cfs}\

-~

_Industrial (1 cfs). :?M,_q_;,,&,.,,_j__g.im}‘i_m




sepracd Viienty

11/16/1981 @ @

Received by "1 (5 {2, Date //=ff 8/ Time //.'3@ Ao
Preliminary check by _ ._A.g‘_)_..-__,,_ FeeS /73 f""’ T2 GSS
Receiptedby T ¢e: o . Date /= /X7

Pubtication prepared by 2224 . Date 1’45—/;/
Published in __géz_zpa e VYT,

2 <
Publication dates ____ . . /_4 WYLV -

Publication approved 357 @,f_i_;_r_ ~ _ Date /3/: /Fj

Protests filed by: l\lw

Copies of protests forwarded by

Hearing held by Date -

Recommended for @ denial by AD/‘A L

[T

y|

This is to certify that | have examined Application for Permit to appropriate the public waters of the State
of Idaho No. _47-7771

1.

£~

H I"
iy
ar

4

L

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

, and said zpplication is hereby __APPROVED

Approval ot said application is subject to the following limitations and conditions:

3.

b. Proof of construction of works and application of water to beneficial use shall be submitted on or be-

¢. The rate of diversion, if water is 10 be used for irrigation under this permit, when combined with al}
other water rights for the same land shall not exceed 0.02 cubic feet per sewond for each acre of land.

d. Other:

9]

Wd

SUBJECT TO ALL PRIOR WATER RIGHTS.

fare September 1 , 1937

An access port or other device as specified by the Department
shall be installed by the permit holder to provide for the installation of
measuring equipment and the determination of the rate of diversion by the
Department,

This permit is subject to the provisions of Sections 42-205
through 42-210, ldaho Code, restricting the sale, transfer, assignment, or
mortgage of thus “permit, Fa1lure to comply with these provisions is cause
for immediate canceilation of this permit.

The issuance of this permit in no way grants any right-of-way or
easement across the land of another.

This project shall be operated in a manner that will not conflict
or interfere with the future diversion of water for irrigation or other
beneficidl consumption.

This permit does not constitute Idaho Public Utitities Commission
or Federal Energy Requlatory Commission approval that may be required.

b oo

Witness my hand this /5 day of September, 1982.

& o Seilerl

Chyef, Uperations DBureau




0. i water is for irrigation, indicate acreage in each subdivision in the tabulation below:
NA

Y% k4 IH SE%
] MNE v s TOTALS
NE™ [hwvw | sws | SE | NEX [Nt [swW | SEX NE% |Nwi| swWii| SEX | NEYN | NWR | SWY| SEX

TP | RANGE | SEC.

Total number of acres to be irrigated Nong

¢. Describe any other water rights used for the same purposes as described above. NA

N 9. a. Who owns the property at the point of diversion a BELLE QH,.., WL, —See :Es[‘
Houte gt Dontew /1S nne S reppway <

b. Who gwns the land to be irrigated o(place of us§ Ea © 1 e ] e
B. Cawm gom

¢. If the property is owned by a person other than the applicant, describe the arrangement enabling the

applicant to make this filing will negotiate a lease or purchase

10. Remarks Applicant will apply for a exemption to the Federal Energy

Requlatory Commission. Applicant will apply to State of Idaho

Clearinghouse for review. Minimum stream flows for fisheries will be

maintained.

Point of diversion may be changed as noted in Item #3.

‘::.,‘5, A
B Ry
R KD
Ly
{ ~ Y & i’m




. o @

1L Map of proposed project: show clearly the proposed point of diversion, place of use, section number,
‘township and range number. See Attached figures § 1, 2, and 3
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BE IT KNOWN that the undersigned hereby makes application fer permit to appropriate the public waters of 3{ AT
the §_tate,‘of ldaho as herein set forth,
R
| M

{Applicans




[y $15 FEE Received
7 STATE OF IDAHO pate 72 9-

LA BIAU

H ik
& “YHEQUEST FOR EXTENSION OF TIME
JuL 27 1987&) provide additional time in which to submit proof
of beneficial use on a water right permit

Depar‘tgue?t of Water Resogg:s

' e mv B . For Oftice Use Only
. ES. 85 ‘

%Y DEPARTMENT OF WATER RESOURCES Receipt # 4

1
i
v

. 7 ——m '
Y R el 4 - 7 . . — JRMEY —_—
(_raziEs [0 Lo ot/ ES Froipi Ay f o < =
{Name) (Address)
State of —-Z-;?AHCD . . deposes and says:

That he is the holder, or the duly authorized agent of the holder®, of Permit 1o Appropriate the Public Water of the

Stdte of idaho No.- 6/7"777/ :

-

That under the 1erms and conditions of said permit, work thereunder was reqbired to be compieled on or before

%,19&7

That he has heretofore performed the foliowing work described under said permit;
{This must ba tilted out! I no work has bean compieted put none.}

Eﬂé/l,w’;f-mﬁ"? FEEC LI Er e v Lfeal }’f%i
;//-//?.-V e o

-
ey — i
Costing $ /:‘-;:2 I

" That he is unable to complete the remainder of the work within the required time for the following reasons, to-wit:

Frow/ ArEic 1989 Tiit- fhon [958, 2o rait s AR e
7 7
o - . - ~ P

LIZHE  Fhil (o FPEOCESEE ¢ F Yy  THAf /77‘ FiRE fonri s o Lot

e — —— ey L = 77
( Yinigco, o0 / FFEC )L JECHYED 771 FLEI L Fm wwobd 208 {posr
# ™ A — =7 - -a
Eciriioss, 2r pp CodecENGES By P Tivwrt- (o, 14508 fus 2 86
Wherefore, ha asks that the Department of Water Rasou/roe extend the y'm_e for the completion of obligations

/ > 1) TG
under said permit to /l#/ff/_f_ / + %-9 8 G A LT L e A L ikt g
({ yr. mmlmuliﬁ’f‘?:r};g ,!E i"iEE} . (SiQnaluraP<L [‘.—7);.‘/--’ '.‘:.—,L"ff&
S yrs. maximu 1454 g',.-.';ﬂ taily OYHEFE!' THAN HOLDER. Power of Atlorney must bels/uaf;,}q’.h l-;‘/:_ XLV £ i
FEE: $15.00 St %5 198/ i finm
T e
. "TEy

- ACYTION OF THE DIRECTOR, DEPARTME!\IT OF WATER RESOURCEﬁJG

S ”Eﬂ 4

_IT IS HEREBY ORDERED tha‘t'rhéébé'\fe"abélicalidﬁ for extension of time be APPROVED and ?h'g ’Qaie with]ﬁ]
which to submit proof of beneficial use is extended to September 1, 1989.

SEE ATTACHED SHEET FOR CONDITIONS OF APPROVAL CONCERNING THIS.EXTENSION.

= e S S

Signed this day of __August

Chief, Operations Bureau




r“"Ji ‘-1 "o e

a o
'i",a‘ '- e - -

ATTACHMENT OF CONDITIOMS OF APPROVAL

For Extension of Time
of Permit No. 47-7771

1. The permit holder shall maintain in Rock Creek between the diversion
structure and the tajlrace, a continuous minimum flow of 41 cubic feet
per second (cfs) in October, November, February, and March, 31 cfs in
December and January, and 82 cfs from April 1 through September 30, as
measured immediately downstream from the diversion dam, or the 1nflow
at the diversion, whichever is less.

2. Upon the future finding and order of the Director that measuring
devices are required to insure the minimum fléw is being provided,
the permit holder shall install and maintain the devices or recorders
as specified by the Department. :

At

—_—
Witness my hand this .31 ~day of August, 1987.

A Shey S

Chief, Operations Bureau

wer 25 98¢ -
Wi R
e AUGgs
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mE @E u w @ | : . EXHIBIT B

-

JUL 21 1987 ' state of [daho

Dapartment of Water Resources
Department of Water Resources pa &

: t +Y .
Syuthern Region Difica ASSIGNMENT OF PERMIT

L, CJw:mQéé.mL_. hareby assign to &A&QMA&WM /
’ f— e P

of /739 @ﬁ é:_‘_g g, ﬁgilgg- Z (M{d&kzmém 5% S0/

Addcess

£ AU my right, titla, and intarest In and to Permit No. &7~ 777/
to appropriats the public waters of the State of Haha, =

{7  Tue following dascribed portion of my right, title, and interest {n 20d to0 Permi:
No, to appropriate the public waters of the State of Jdaho.

(Deacribe tnat poroon of the permit Uwluyg aasigned by licting the screage within
each tCacre auiddivivion, the potat of diversinn and the amount of water in cubic
{eet per sacond fur direct diversion, or acre feet for sworage)

CItECK GNE

Made this 7 day of&! br ‘ . 19 87

pouss 4 ar
State of iaho )
. 8.
County of _L/z&fm.__ %ﬂu h) ®
Qu this _ 7% _ day of @‘Qm‘l L1977 4 persenally

© sppeared before ma the elgner(s) of the above instrument, who duly acknowiédged E"é‘?fgfg _-"'

that ha (3he) (they) executed the same, Al ; :
> T4 pﬁ 051997 |
p, 2 el y - j.‘ i

zaal Notary Public reatdiny at- St 3
s A dtats TSP 2 by /
My vomzilselon oxpires; , ‘ .

VYRR EIAT b e

I

I



L FXEIBIT C

September 2, 1987

Rock Creek Hydropower, Inc.

1139 ralls Avenue East, Suite 2 ~.

Twin ralls, ID 83301

Gentlemen:

Re: Permit No. 47-7771

This office acknowladged recewipt of the assigmment conveying the above
refsrenced permit to you. The depareoent has cnanged its records and
enclosed 1s a copy of the permit for your records.

Enclogsed 1 a copy of ths request for extension of time. The time
within which to submit proof of beneficial use is axtended to Septembar
1, 1989, Note the corxditioms of approval as set farth on cthe sscend
page.

If you have any questicns concerning this matter, please fasl fros to
cantact this office.

Sincerely,

RITA I, FLECK
Secretary/Records Hanager

Enclosures

icnufTLMED

SLP 25y -l

ol

CHEY Ladee

2 3 A RS Ll



EXHIBIT D
Sate of ldaho

Department of Water Resources

ASSIGNMENT OF PERMIT

I, C,q;;zu_:s ;./%cx.)ﬂ-i?l) . hereby assign to "/ g@@,\gE\/IL-L.E' /?}ﬁff:/Cr
T LS PENT — IR C AT .

G(’) RPORAIZOA

Address

73]
g @ Al my right, title, and interest in and to Permit No. A7 — 777/
- to appropriate the public waters of the State of KHaho.
)
2 7 The following described portion of my right, title, and interest in and to Peroit
O No, to appropriate the public waters of the State of Idaho.
(Describe that portion of the permit being assigned by listing the acreage within
each 40acre subdivision, the point of diversion and the amount of water in cubic
feet per second four direct diversion, or acre feet for storage)
Made this 2z day of éﬁ,’:’?'gﬂiﬁ/‘ﬁt ., 198 7
&
L LDl
a/s//f . ;%2 7
. 4 _ r/gut‘g)lder =N w—
- . i CoroEN T
e o : ks B o - —
g2 \_{ -Q;;é@?(é fé\'?;;(yc O PEER /%/74: C//-Dc,c,e)t: £ AVC.,
ELLETAR Y
N
State of Idaho )

County of __~Qdahn y o
Ouwis__ Q4 dayof__fp olombon L1987 . persomally
I

appeared before me the signer(s) of the above instrument, who duly acknowledged to me
' D, Nawrarnds Casd V.

gd&% 2 JT? jﬂgﬂé/( GW

that he (she) (they) executed the same.

seal Notary Public residing at "
) Ldi‘;gfﬁ v ':I-:'-
My ~nrmsisaion explres:
e G5 40805

—




AFFIDAVIT IN SUPPORT OF

ASSIGNMENT OF WATER RIGHTS

I, Charles D. Howard, President of Rock
Creek Hydropower, Inc., being duly sworn, deposes and says,
that Rock Creek Hydropower, Inc., the assignor of Permit No.
47-7771, to which this affidavit relates, owns in fee simple
or controls by long-term lease or perpetual easément all of
the real property underlyiﬁg the prcopcsed imprevemants to be
constructed by Bonneville Pacific Corporation in connection
with the development, construction, operation and maintenance
of the Rock Creek No. 2 Hydroelectric Project. Rock Creek
Hydropower, Inc. has leased all of said real property to
_Bonneville Pacific Corporation for a term of thirty-five (35)
years pursuant to that certain Agreement dated December 18,
1986, as amended and assigned. Copies of said Agreement plus
all amendments thereto and assignments thereof, are available

to the Department of Water Resources upon request.

To the best of my knowledge, after due inquiry,
all lands and permissions from land owners necessary for the
construction, operation and maintenance of the Rock Creek NO.
2 Hydroelectric Project have been obtained and all agreements

with respect thereto are in full force and effect.

Ax

p 4 rg'?; }Q}t‘? ~

ROCK CRELK HYDRO owzfz%?“"mo“?‘ Ty
- g EQ‘.

BY 7 [fi’flz Py, Lz

Chafles D. Howard, Presidgnt
—




STATE OF IBAHO G724 )

COUNTY OF ETN—FKJ:!:S)
T LM< E

On this i-’ day of -October, 1987, personally
appeared before me Charles D. Howard, the signer of the above
instrument, who duly acknowledged to me that he executed the
same. bt :

85.

A A
NOTARY PUB
Residing at:

2804
e il
U605 99,
—-2- F
?
C— ]



State of Idaho EXHIBIT E

DEPARTMENT OF WATER RESOURCES

STATE OFFICE, 450 W. State Street, Boise, Idaho

CECIL D. ANDRUS Mailing address:
Gaovemor ) Statehouse
Doise. Idaho 83720
R. KEITH HIGGINSON
Oveaor (208) 334-4440

October 14, 1987

RE: Permit No. 47-7771

Bonneville Pacific Corp.
257 E. 200 S., Suite 800
Salt Lake City, UT 84111

Dear Permit Holiders:

This office acknowledges receipt of the Assignment of the above referenced permit
to you.

~Enclosed for your records is a copy of the permit. Be sure to note the
conditions of approval on the fourth page that identify requirements necessary
for developing the permit into a licensed water right.

[f you have any questions on this matter, please feel free to contact us.
Sincerely,
\(-'w‘- L

JOHNSON e
Water Right pervisor

JJ:sc
Enclosure

\.\‘7\




After recording mail to:
David P. Hirschi, Esq.
Bonneville Pacific Corporation
257 East 200 Scouth, #800
Salt Lake City, Utah 84111
MEMORANDUM OF LEASE AND

ASSIGNMENT OF LEASE

THIS MEMORANDUM AND ASSIGNMENT is made and entered
into this _ day of September, 1988, by and between ROCK CREEK
JOINT VENTURE, an Idaho jeoint venture ("RCJV"), BONN-TECH, an
Idaho general partnership (“Bonn-Tech") and BONNEVILLE PACIFIC
CORPORATION, a Delaware corporation (“Bonneville").

Recitals

A RCJV, Bonn-Tech and SLC Leasing (Wyoming), Inc.,
a Wyoming corporation, entered into a Modification and
Extension Agreement and Addendum dJdated April 8, 1987 ({the
"Modification and Extension Agreement"), whereunder the Parties
thereto modified, extended, assigned and confirmed that certain
Lease Agreement {the “Lease") dated February 7, 1984,
originally between Idaho Frozen Foods Corporation, a Delaware
corporation, and EMH, an Idaho partnership. The terms and
conditions of the Modification and Extension Agreement and
Lease are incorporated herein by this reference.

B. Bonn-Tech desires hereby to assign all of its
rights, éitles and interests in and to the Lease and the

Modification and Extension Agreement to Bonneville.




C. The parties hereto desire hereby to memorialize
and confirm the Lease and the Modification and Extension
Agreement and to make the same a matter of public record.

NOW, THEREFQORE, in consideration o¢of the mutual
covenants and agreements herein contained, and for other good
and wvaluable consideration, the receipt of which is hereby
acknowledged, the Parties hereto agree as follows:

1. Amendment to lLease. The Lease and the

Modification and Extension Agreement are hereby amended to

reflect the accurate legal description of the real property

being leased under the Lease and the Modification and Extension
Agreement. Said real property is accurately described in the
Exhibit "A" attached hereto and by this reference made a part
hereof.

2. Assignment of Leage. Bonn-Tech hereby assigns,
transfers and quit c¢laims to Bonneville all of its rights,
titles and interest in and to the Lease and by the Modification
and Extension Agreement, and Bonneville hereby accepts the
assignment thereocf.

3. Confirmation of Lease. Pursuant to the terms
and conditions of the Lease and the Modification and Extension
Agreement, all of which are incorporated herein, RCJV hereby
confirms that it owns fee simple title to the real property
described in Exhibit “C", and has leased, and hereby does lease
to Bonneville (pursuant to the assignment herein contained)} for

a term of forty (40) years commencing March 1, 1984, '?Hf the

: N
wF »?
real property described in Exhibit *C.* As modlflé&:%?%%f
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assigned hereby, the Lease and the Modification and Extension
Agreement, remain fully enforceable and binding upon RCJV and
Bonneville.

IN WITNESS WHEREOF, the Parties hereto have caused
these presents to be executed by their duly authorized officers

or partners as of the date and year first above written,

BONN-TECH, an Idaho general
partnership

By: Bonneville Pacific Corpora-
tion, Its General Partner

By
Its

ROCK CREEK JOINT VENTURE, an
Idaho joint venture

By: Shorock Hydro, Inc.,
a joint venture partner

By
Its

By: TFH Limited Partnership, a
joint venture partner

By: Hy-Rock, Inc., its general
partner

Its

By: RKT Limited Partnership, a
joint venture partner
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By:

By
Its

Globe Realty, Inc.,
general partner

its

...




EXHIBIT "A"

1D

i

»ji
4(/305

gy

B9y




((

EXHIBIT " A"

LL,egal Description

TLRCED

A strip of jand 100 feet wide lying adjacent with

and 50 feet left and 50 feet right of the centerline

of a pcower canal lying in the NW 1/4 NW 1/4, Section 25,
T.9 5., R.1¢6 E., B.M., Twin Falls County, Idaho and more
particularly described as follows:

Beginning at the Rorthwest corner of said Sectiocon

25, said point alsc lies North 00 deg. 04'S1l™ ¥West.
2639 14 feet from the West quarter corner of said
Section 25;

thence South 56 deg. 34736 East, 904.37 feet to

the centerline of the pouwer canal, said point being

the REARL POINT OF BEGINNING:

thence South 5% deg. 00'00" East, 120.00 feet;

thence South 29 deg. 09700 East, 270.00 feet;

thence South 30 deq. 00700 West, 350.00 feet:

thence South 12 deg. 00700 ¥West, 110.80 feet;

thence South 13 deg. 00'00" East, 107.90 feet, to

the Soutn boundary of the NW 1/4 NW 1/4 of said Section
25, which is the POINT OF ENDING of the above described
easement; .

PARCEL 2

A leasehold easement for an access road and a transmission
line over and across:

: (1) An easement for a transmission line S0 feet
in width over and across Lots 12 and 19 of Section 23,
Township 9 South, Range 16 East, B.M., and Lots 10 and 15
of Section 24, Tounship 9 South, Range 16 East, B.M., and
the NW 1/4 N¥W 1/4 of Section 25, Township 9 South, Range
16 East, B.M.

(2) BAn easement for an sccess road over and
across NW 1/4 NW 1/4 of Section 25, Lots 14 and 1% and
NE 1/4 SE 1/4 of Section 24, Township 9 South, Range 16
East, B.M., and Lots 10, 11, and 12 of Section 19,
SW 1/4 NE 1/4 of Section 30, and SW 1/4 NE 1/4 of Sectlon
29, Township 9 South, Range 17 East, B.N.

(3) & non-exclusive non-possessory right of way
for an existing road 30 feet in width as described in qﬁe
grant of right of way by the United States Bureau I ,
of Land Management under Serial No. 20094, covering 1'déﬁgg
the following described federal lands: y
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ﬁot 5 of Section 24, Township 9 South, Range 16 East,
B.M., and Lots 10 and 12 of Section 30, Township 9
South, Range 17 East, B.M.

(4 B non-exclusive easement for an access
road S0 feet in with as aranted by the State of Idaho,
State Board of Land Commissioners as State of Idaho
Easement No. 5335 being described as:

(1) A strip of land 50 feet in width,
being twenty—-five feet on each side of the following
described centerline ss it crosses the SE 1/4 NE 1/4
of Section 30 and the 5W 1/4.NW 1/4 of Section 29,
both in Township 9 South, Range 17 East, B.M.:

Commencing at the southwest section corner of Section 29,
Township 9 South, Range 17 East, B.M.;

thence North 0 deg. 09'33"™ West 2,637.69 feet along

the West boundary of said Section 29 to the West

.-.one—quarter corner of said Section 29;

thence South 89 deg. 58715 East 745.63 feet along
the South boundary for the SW 1/4 NW 1/4 of said
Section 29 to a point, said point being the REAL
POINT OF BEGINNING;

thence North 63 deg. 17'22" Mst 218.18 feet:

thence North 58 deg. 02'43" West 289.00 feet;
thence North 52 deg. 56'41" West 159.01 feet;
thence North 61 deg. 02'36™ West 429.41 feet;
thence North 64 deg. 28'09" West 553.29 feet;
thence North 49 deg. 58'15" West 493.85 feet; o
thence North 61 deg. 33'52"™ West 268.79 feet to a
point on the western boundary of the SE 1/4 NE 1/4
of Section 30, said point being the terminus of
said centerline.
{(2) A strip of land fifty feet wide,
being twenty-five feet on each side of the following
described centerline as it crosses the NE 1/4 SW 1/4

of Section 29, Township 9 South, Range 17 East, B.M.:
Commencing at the south 1/4 corner of Section 289,
Township 9 South, Range 17 East, B.M.:

thence Nerth 0 deg. G7'21" West 1,318.33 feet

along the eastern boundary of the SE 1/4 SW 1/4

of said Section 29;

thence North 89 deg. 58'55"™ West 79.13 feet along

the southern boundary of the NE 1/4 SW 1/4 of said
Section 2% to a poit, said point being the REAL

POINT OF BEGINNING:

thence North 44 deg. 02°'33" West 215.58 feet: .
thence North 55 deg. 48'15" West 311.45 feet; Y

thence North 68 deg. 08'17" West 601.31 feet; “f?ﬁ%?i
thence North 49 deg. 01'47" West 381.94 feet to a . (.ﬂ[
point on the western boundary of the NE 1/4 SW 1/4 AU B l?
of Section 29, said point being the terminus of 05 9

said centerline and easement. ’ 97
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AFFIDAVIT OF USER
OF WATER RIGHTS_ FOR POWER PURPQSES

I, David P. Birschi, Secretary and General Counsel of
Bonneville Pacific Corporation, a Delaware corporation (the
"Corporation®") hereby depose, affirm and state as follows:

1. The Corporation is the Assignee of a certain
Water Permit No. 47-7771.

2. Rock Creek Hydropower, Inc., Charles D. Howard,
Gerald Martens, Carl Edwards, and Rock Creek Joint Venture, the
owners of the real property and facilities designated in the
Permits, have consented to the use thereof by the Corporation.

3. The documents consenting to the use of the real
property and facilities are attached hereto as Exhibits A and B

and by this reference made a part hereof.

Secretary of Bonneville Pacific
Corporation




STATE OF UTAH );

: ss.
COUNTY OF SALT LAKE )

On this [ﬂ!k day of September, 1988, personally
appeared before me David P. Hirschi, the signer of the above
instrument, who duly acknowledged to me that he executed the
same.

\ﬁ\ma.dmu

NOTARY PUBLIC d

Residing at:é;zﬂd Late

My Commission Expires:

4/-/3-9]
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AGREEMERNT

ROCK CREEK #2 WATER .POWER PROJECT

THIS Lease and Assignment Agreement (the "Agreement")
made and entered into this FL&. day of i Fufie. , 1986,
by and between ROCK CREEK HYDROPOWER, INC. herelnafter referred
to as "RCHPI", CHARLES D. HOWARD, GERALD MARTENS and CARL EDWARDS,
hereinafter referred to as "EMH", CHARLES D. HOWARD, an indivi-
dual hereinafter referred to as "HOWARD", parties of the first
part, and BONN-TECH,an Idaho general partnership, hereinafter
referred to as the "Partnership", parties of the second part,

WITNESSETH:

WHEREAS, EMH, owns or has the right to acquire or use
certain real property {the "Real Property”) located in Twin
Falls County, State of Idaho, described in and represented by
two leases (Exhibits "A-1" and "A-2"), and the Vickers/Sharp
Easement ("A-3"), attached hereto and by this reference made a
part hereof}, which Real Property is intended to be leased by
the Partnership as part of a hydroelectric project known as the
Rock Creek $#2 Hydro-electric Project ("Project"); and,

WHEREAS, HOWARD owns or has the right to acquire
certain non-consumptive water rights for electrical generation
("Water Rights"), more particularly described on Exhibit "B"
attached hereto and by this reference made a part hereof; and

WHEREAS, EMH has negotiated with COGENERATION, INC.,
an Idaho corporation ("Cogen"), an Agreement ("Transmission
Agreement"), for the joint use of the 46 KV transmission facili-
ties that are already constructed, a copy of which is attached
hereto as Exhibit "C"; and

WHEREAS, HOWARD has received a license for a Major
Water Power Project with the Federal Energy Regulatory Commission
for the Project as FERC No. 6015 ("FERC License"), a copy of
which is attached hereto as Exhibit "D" and by this reference
made a part hereof; and

WHEREAS, a Power Contract is to be negotiated between
the owner of the FERC License and a power purchasing entity for
power .generated by the Project; and,

WHEREAS, the Partnership desires to lease and/or
obtain assignments of the FERC License, the Water Rights, the

AL”?O:;IQQI
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Real Property, the Transmission Agreement, the Power Contract,
and all rights and interests necessarily appurtenant thereto for
purposes of constructing, operating and maintaining the Project;
and,

WHEREAS, HOWARD and EMH will exchange the Real
Property, the Water Rights, the FERC License, and the Power
Contract for all the stock of RCHPI to facilitate the lease
of the aforementioned rights and interests to the Partnership;
and,

WHEREAS, HOWARD and RCHPI agree to submit an appli-
cation to FERC naming RCHPI as licensee; and

WHEREAS, RCHPI desires to lease and/or assign all of
the foregoing rights and interests to the Partnership upon the
terms herein contained;

NOW, THEREFORE, in consideration of this Agreement and
the mutual promises and covenants of the parties hereto, the
parties agree as follows: ’

1. Agreement to Lease and Assign:

RCHPI hereby leases to the Partnership, all the Real
Property interests it currently possesses relative to the Pro-
ject, including the Idaho Frozen Foods lease, the Stradley
lease, and the Sharp/Vickers easement once the same is obtained.
RCHPI also leases and assigns to the Partnership all rights,
interests and obligations relating thereto, as indicated in
Exhibit "D" hereof. The Partnership hereby accepts such leases
and assignments and after the execution and delivery thereof,
shall comply with the terms and conditions of the agreements
and rights assigned, and the Partnership further agrees to meet
the obligations of RCHPI, EMH, or HOWARD required by said
agreements and rights.

2. Term of Lease and Assignment:

This agreement shall remain in full force and effect
and binding upon the parties hereto from and after the date
hereof and continuing for a term of thirtyfive (35) years from
the date of first power production by the Project, providing
that the terms and conditions of the other paragraphs .in this
Agreement are complied with. 1In the event it is desirable by
both parties to this Agreement to acquire additional rights,
permits.or land, relative to the Project, such rights, permits
or lands shall be acquired and owned by RCHPI, at the sole
expense of the Partnership. Such rights, pesmits or lands will

Ehoe A
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become an addendum to this Lease Agreement and shall be leased
1 to the Partnership subject to the terms of this Agreement.

2 3. Construction of the Project:

The Partnership or its designee, at its expense, shall
use its best efforts to construct, or have constructed, install
and complete the Project which shall consist of a diversion
4 structure, power generating facility and all appurtenant struc-
tures, capable of utilizing the maximum amount of plant capacity
) allowed by FERC, and shall be completed and producing power
before December 31, 1988.

4. Power Contract:

The Partnership, either solely or by and through_its
agents, designee, or assigns, shall be responsible to negotiate
8 a power sales contract (the "Power Contract") for the purchase
and sale of power generated from the Project. RCHPI will co-
9 operate fully with partnership in obtaining a power contract
and agrees that any modifications in this Agreement are due to
10 requirements of the power contract. RCHPI agrees to make such
modifications. -

n 5. Control of the Project:

6 12 The Partnership or its designee shall 1lease the
Project and shall have complete control over the construction,
13 operation and maintenance of the Project during the term of this
Agreement and shall be the sole manager of the Project, and all
14 improvements constructed by the partnership on the project
shall be owned by the partnership throughout the term of this
Agreement. RCHPI grants to the Partnership or its designee the
right to contract with third parties relative to the construc-
tion, operation, and maintenance of the Project throughout the
16 term of this Agreement; provided nothing shall be done to jeo-
pardize the FERC License in accordance with Article 13 hereof.
17 RCHPI reserves the right of ingress and egress for the purpose
of verifying that the Partnership is complying with the terms
18 of this Agreement.

15

6. Consideration:

19
A, The Partnership shall pay, quarterly in arrearstMU

Lol 0{““"’0‘““,? ;F~ ) A"W
21 —— During Period One, which shall commence on the
ct, and shall
20 termlnate fifteen (15) years after that date, the lease payments
shall be as follows: (1) Five percent (5%) of the g{ s annual

20 | to RCHPI;
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revenues received by the Partnership under the Power Contract,
up to 11,700,000 kwh per year; (2) fifty percent (50%} of the
net annual revenues received by the Partnership under the Power
Contract over 11,700,000 Xkwh each .year. It is understood by
and between the parties that the the payment of lease payments
during Period One is subordinated and junior to payments for
(1) debt service not to exceed seventy-five percent (75%) of
gross annual revenues, from the first 11,700,000 kwh produced
on an annual basis; (2) operations, maintenance, and insurance
to be established by industry standards, but not to exceed eight
percent (8%) of gross annual revenues; and (3) the royalty pay-
ments to lessees as per Exhibits "A-1" and "A-2" of Agreement,
and also, royalties to the Twin Falls Canal Company ("TFCC") in
the event TRCC furnishes additional water under a separate agree-
ment. In the event that net revenues are insufficient to pay
the lease payment to RCHPI during Period One, such lease pay-
ments shall accrue, with interest at the rate of ten percent
(10%) per annum. All accrued and deferred lease payments, to-
gether with interest thereon shall be due no later than the end
of the fifteenth (15th) year from the beginning of Period One.

At the end of Period One, Period Two shall commence
and shall terminate at the end of the thirty-fifth (35th) year
following the first production of electricity by the Project.
During Period Two lease payments shall be as follows: (1)
thirty percent (30%) of the gross annual revenues received by
the Partnership under the Power Contract up to 11,700,000 kwh;
(2) fifty percent (50%) of the net annual revenues received by
the Partnership under the Power Contract over 11,700,000 kwh.
In addition any increase in revenues to the Partnership as a
result of decrease in the royalty payments to lessees as per
Exhibits "A-1" and "A-2" shall be shared equally with RCHPI.

Net annual revenues as used to determine the division
of power revenue over 11,700,000 kwh each year shall be defined
as gross annual revenue from the sale of power over 11,700,000
kwh, minus actual pro-rata operation and maintenance expenses
or eight percent (8%) of gross annual revenue from the sale of
power over 11,700,000 kwh, whichever is less; and other pro-rata
expenses which are taxes, both state and local including kwh tax;
royalty to land owners and TFCC; and the power purchasers Power
Co. maintenance fees. All royalties paid to TFCC for additional
water shall be approved by both RCHPI and the partnership.

. B. The Partnership understands and agrees that as
part of the consideration for Idaho Frozen Foods lease (Exhibit
"A-1") -and the Stradley lease (Exhibit "A-2"), a total royalty
payment of five and three tenths percent (5.3%) of the gross
annual revenue shall be paid to the- partles under the terms
of their respective leases. These royal are in addition
to the royalty due RCHPI.

4u05'm9’
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C. All payments to RCHPI, as outlined in Section 6-A
shall be made to the RCHPI Trust Administrator, Title Fact,
P. O. Box 486, Twin Falls, Idaho, 83303.

7. Exchange of Property for Stock:

EMH and HOWARD agree to exchange all of their interest
in the Water Rights, the Real Property, the FERC License, the
Transmission Agreement, and the Power Contract for all of the
stock of RCHPI. Said exchange of property for stock shall place
legal ownership of the aforementioned assets and interests in
RCHPI, thus facilitating the lease by RCHPI to the Partnership.
EMH agrees to pledge and/or assign the RCHPI stock and/or the
Water Rights to the designated lending institution of the part-
nership for security purposes.

8, Tax Benefits:

The Partnership, as lessee of the Project, shall
receive all Federal and State tax benefits, including, but not
limited to ITC, ETC, and Cost Recovery Deductions (ACRS) avail-
able to this Project under tax laws and regulations relating
to power projects of this nature. -

9. Operation and Maintenance:

At all times during the term of this Agreement, the
Partnership shall keep and maintain the Project and all improve-
ments now and hereafter on the Project as well as all facilities
now and hereafter appurtenant to the Project in good order and
repair and in a safe and clean condition, reasonable wear and
tear excepted. The Partnership shall operate and maintain the
facilities in accordance with prudent electrical practices, the
National Electric Safety Code in effect from time to time, and
other applicable local, State and Federal codes, and shall pro-
vide and maintain adequate protective equipment sufficient to
prevent damage to the facility. The Partnership shall make
every reasonable effort to produce the maximum amount of power
annually.

10. Taxes and Assessments:

From the date hereof, the Partnership shall be respon-
sible for and ‘pay the kilowatt hour taxes assessed against the
Project during the term hereof. The partnership shall be
responsible for and pay all real and personal property taxes
and any--other taxes that may be assessed against the Project
during the term of the lease.

AGREEMENT - 5
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11. Default:

In the event either party hereto is in default under
this Agreement, and such default .is not cured within thirty
(30) days after written notice of the default is delivered to
the defaulting party, the non-defaulting party shall have the
right to bring one or more of the following actions:

A. An action for specific performance under this
Agreement.

B. An action for damages incurred as a result of the
default.

C. Any other rights and remedies provided by law,
including the right to terminate this lease. -

In the event of default under this Article, the non-
prevailing party shall pay all costs and fees incurred by the
prevailing party in enforcing this Agreement, including reason-
able attorneys' fees and court costs.

The parties agree to cooperate fully with lenders in
providing an appropriate and reasonable cure as may be required.

12. Covenant gg Title and Peaceful Possession:

RCHPI, EMH, Howard and the Partnership covenant and
warrant as follows:

A. Howard, by ownership of the FERC license and
under existing law, has the right of condemnation to acquire
the necessary rights covered by the IFF lease, Stradley lease,
and the Sharp/Vickers easement.

B, EMH will attempt to extend the Stradley lease
from March, 1988, to December 31, 1988, if the Partnership
deems it necessary. Any cost associated with extending this
lease shall be paid for by EMH.

C. EMH will acquire the Sharp/Vickers easement, or
fee, free of encumbrances, either through negotiation or condem-
nation. The Partnership will deposit a minimum of fifteen
percent (15%) 'of the actual purchase price into an escrow
account when requested by EMH, which account will be used in
whole or in part to purchase or condemn said easement or fee.
The balance of the purchase price and the difference between
the total purchase price and $100,000 will be paid into the
escrow account prior to closing the purghase of the Sharp/Vickers
easement or fee. In the event theggﬁﬁement or fee must be

J ,fi
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condemned, the Partnership will pay a total of $100,000 to EMH
upon acgquisition of the easement or fee. Any portion of the
$100,000 not used 1in acquiring the easement or fee shall be
retained by EMH. .

D. The Partnership will negotiate any extension of the
IFF lease and any additional provisions that they deem necessary.
The Partnership's nasgotiations for the acquisition of the IFF
concessions in no way lessens EMH's/RCHBPI's/Howard's obligation
and warranty to provide all necessary land rights. The Part-
nership's failure to successfully negotiate the acquisition
of an extension or change in the character of the IFF easement
is not an event of default by the Partnership. EMH will share
with the Partnership the cost of obtaining said extension by
paying one-half (1/2) of any costs paid by the Partnership in
negotiating the extension, up to a maximum of $25,000.00. -The
Partnership will originally pay all amounts to IFF to obtain
the extension. EMH's share, up to a maximum of $25,000.00,
shall be repaid to the Partnership within thirty (30) days of
execution of a power sales agreement for this project.

In the event of a breach of the warranties contained
herein by RCHPI, and/or Howard, the exclusive remedy of Bonn-
Tech shall be a refund of all payments made to RCHPI, EMH,
and/or Howard, exclusive of the $50,000 that has already been
paid to them and any monies received by Howard under a separate
engineering agreement,

13. RCHPI, EMH, and HOWARD Covenant of Further
Assurances:

RCHPI or HOWARD will remain in a position of respon-
sibility to FERC as licensee and the Partnership shall be
directly responsible to RCHPI for construction and operation of
the Project in accordance with FERC rules and regulations, and
at the option of the Partnership, RCHPI or HOWARD agree to co-
operate in the establishment of a joint venture, leasehold, or
any beneficial ownership of the Project to the Water Rights,
Power Contract, FERC, the Internal Revenue Service, or any other
governmental agency. RCHPI or HOWARD agree to cooperate in the
assignment of any and all rights and permits owned by RCHPI or
Howard to the Partnership lender for the purpose of Project
financing, specifically including the FERC 1license, even 1if
RCHPI, EMH and/or HOWARD is the sole licensee or co-licensee.
RCHPI, EMH and/or HOWARD covenant to execute all such further
documentation as may be required to complete the intent of this
Agreement.

14, Warranties:

RCHPI, EMH and HOWARD warrant that tnere are no other
agreements, leases or contracts in exlstenqpito trah% érzrny of

..,4.#
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its interest in the Project to any other parties. RCHPI, EMH,
and/or HOWARD warrant that no liens exist on the Project, which
would impair the lease, transfer or assignment of ownership
interest to the Partnership. In. the event of a breach of
warranties, the Partnership may declare a default in accordance
with Article 11 hereof and pursue the remedies herein. Any
charges made by Cogen for the use of all facilities, including
the substation and transformers, shall be the responsibility of
the Partnership.

15. Force Majeure or Delays in Obtaining Governmental
Permissions:

In the event that either party hereto shall be delayed
or hindered in or prevented from the performance of any act re-
quired hereunder by reason of strikes, lockouts, labor troubles,
inability to procure materials, inability to insure the Project
at a reasonable cost, failure of power, restrictive governmental
laws or requlations, riots, insurrection, war, the Power Contract
or FERC License Amendment or other necessary permissions have
not been obtained through no fault of either party, or other
reason of a like nature not the fault of the party delayed in
performing the work or doing the acts required under the terms
of this Agreement, then performance of such action shall be ex-
cused for the period of delay and the period for the performance
of any such act shall be extended for a period equlvalent to the
period of such delay

16. Additional Instruments and After Acquired Rights:

In the event is is necessary or desirable to prepare
and execute additional instruments or documents to carry out the
terms of this Agreement, the parties hereto agree to cooperate
fully .in the preparation and execution of the same. With respect
to the FERC License and Water Rights, the lease herein contained
is made with sufficient warranties to create effective leases
of said interests at such time as the same are fully acquired
or perfected by RCHPI, EMH, or HOWARD. RCHPI, EMH, or BOWARD
agree to cooperate with and assist the Partnership in securing
the necessary consents for the assignment of the Idaho Frozen
Foods lease, the Stradley lease, the Transmission Agreement, and
the Power Contract.

17. ' Eminent Domain:

i

In the event the Project shall be appropriated or
taken under the power of eminent domain by any public or quasi-
public¢ authority, this Agreement shall terminate and expire as
of the date of such taking, and parties of the first and second
part shall thereupon be released from any,liablllty thereafter

[ ??gn
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accruing hereunder. It is understood and agreed that the Part-
nership shall be entitled to the entire award or compensation
under any proceeding in eminent domain relating to the ongoing
operations of the Project except (a) such portion of the award
directly proportionate to the royalty income due or to become
due to RCHPI pursuant to this Agreement, and (b) any portion
of the award or compensation specifically relating to the Water
Rights transferred hereunder, valued as of the end of the term
specified in Paragraph 2 hereof. Any compensation or award re-
lating to the value of the Water Rights or any other right, con-

tract or interest prior to the end of the term as specified in
Paragraph 2 hereof shall belong to the Partnership. Any compen-
sation or award relating to the value of RCHPI's irrigation
facilities shall belong to RCHPI. Parties agree to cooperate.

18, Return of Project:

At the end of the lease term as specified in Paragraph
2 hereto, the Project and all appurtenances thereof shall revert,
at no cost, to RCHPI. At any time within six (6) months prior
to the expiration of the lease term as specified in Paragraph 2
hereof, the Partnership shall have the right to remove all
items of personal property of the Project.

19, Indemnification:

The Partnership shall indemnify and hold harmless
RCHPI, EMH, or HOWARD, its officers, agents, employees and
landowners, from and against any and all suits, demands, claims,
causes of action, costs or expenses, including the reasonable
attorneys' fees, which may arise or be asserted against RCHPI,
EMH, or HOWARD, its officers, agents, or employees by reason of
assigned agreements, construction, maintenance, or operation of
the Project by the Partnérship, and hold harmless RCHPI from
damage to property belonging to any other person or entity re-
sulting from or arising out of, or in any way connected with the
construction, maintenance, and operation of the power generating
facilities or connections, or the interconnection between the
facility and other facilities or power transmission lines. Said
indemnification shall include all costs, expenses, and fees, in-
cluding attorneys' fees, which may be incurred by RCHPI or HOWARD
resulting from any claim or demand, or by the defense thereof,
brought against RCHPI or HOWARC by any third person or entity.

¥ 20. Assignment:

The Partnership, at its sole option and without the
consent of RCHPI, EMH, or HOWARD, has the right to assign or
sublease this Agreement to any corporation, partnership, indivi-

—

SRR By
AVG 05 199;

-y

AGREEMENT - 9




10
11
((V 12
13
14
15
16
17
18
19
20
21

22

X 23
" wAW OFFICES
HEPWORTH
NUNGESTER
FELTON

and

LEZAMIZ

dual, or any other entity of its choosing, and all terms of this
document shall remain in full effect and become a part of any
agreement to any successors or assigns of the Partnership.

21. Liability Insurance and Indemnification:

The Partnership shall, at all times during the term
of this Agreement, carry adequate public liability insurance,
the same to be in an amount of not less than $1,000,000.00 for
injury to one person and $2,000,000.00 against claims of more
than one person from one accident upon said premises or such

higher amounts as requested by RCHPI from time to time taking
into consideration inflation and other changing factors. RCHPI
shall be an additional insured under the loss payable clause
of said policy, a copy of said policy shall be furnished RCHPI
before construction by the Partnership. .

22. Neotices:

All notices required or permitted hereunder shall
be deemed duly delivered when personally delivered or when
sent by United States mail, postage prepaid, registered or
certified mail, with return receipt requested, and addressed
to the parties as follows:

If to RCHPI, EMH, and/or CHARLES D. HOWARD:

EMH

Suite 2

1139 Falls Avenue East
Twin Falls, ID 83301 )
Attention: Doug Howard

If to the Partnership:
Bonn—-Tech

Star Route Box 3654
Jackson Hole\ WY 83001
Attention: Wilter Tearse

Either party may change its address in writing by
giving notice of such change in the manner herein provided.

23. Entire Agreement:

by
k4

-- Subject to Paragraph 16 hereof, this Agreement consti-
tutes the entire agreement between the parties relating to the
subject matter hereof and shall not be modified or amended
except by written instrument duly executed._by the parties
hereto. i, D

AGREEMENT -~ 10




(

10

11

12

13

14

15

16

17

18

19

20

21

22

23

LAW OFFICES
HEPWORTH
NUNGESTER

FELTON
and

LEZAMIZ

24. Binding Agreement:

This Agreement shall inure to the benefit of the
parties hereto and their respective heirs, personal representa-
tives, successors and assigns.

25. Captions;

Captions throughout this instrument are for the conven-
ience of reference only and the words contained therein shall
in no way be held to explain, modify, amplify or aid in the
interpretation, construction or meaning of the provisions of
this Agreement.

IN WITNESS WHEREOF, the parties hereto have executed
this Lease and Assignment Agreement the day and year first
above written.

ha D. Howard

el

Gerald L. Martens

l’ /J

ecretary

e
By: // A
Bruck/ Morley, Secretary
- Cogentech, Inc., Managing Partner

AGREEMENT - 11




1 LEASE AGREEMENT

2 THIS LEASE made this Zgi/ day of EZRZGH&:H P 19£2$
between Idaho Frozen Foods Corp., a Delaware corporation, here-
3 inafter called the "Lessor," and E.M.H. Investments, a partner-
ship organized and existing under the laws of the State of
Idaho, hereinafter called "Lessee;"

4
5 WITNESSET H:
{1) Property and Term: Lessor, in consideration of
6 the rents, covenants and agreements herein reserved and contain-
ed, on the part of the Lessee to be paid, kept and performed,
7 hereby leases to the Lessee the following described premises
situvated in the County of Twin Falls, State of Idaho, to wit:
8 The property described on Exhibit "1"
attached hereto and made a part hereof
9 as if set out at length herein.
10 Including the use of Lessor's access road during con-
struction; provided that Lessee shall maintain, or cause to be
) 11 maintained, said roadway in a condition which permits easy auto-
( : mobile access of Lessor during the construction period. After
N construction of the project each party shall use their own
- 12 roadway unless otherwise agreed. This description shall be
amended following construction of the project so as to include
13 only the property required to be included as "Exempt Project"”
properties by the Federal Energy Regulatory Commission.
4 -
! TO HAVE AND TO HOLD the said premises unto thé\Lessee -7
16 and its successors and assigns for a period of forty (4@)-years
beginning the 1lst day of the month immediately following the
16 execution hereof.
(2) Use of the Property: It is intended that Lessee
17 will finance, construct, own, and operate a hydroelectric gener-
ation facility on the leased premises. The project will require
18 diversion of water from Rock Creek and conveyance through a pen-

stock and -canal which will be constructed on the leased premises
to the proposed powerhouse, all in the configuration as generally
13 shown on -Exhibit "2" hereto. It is acknowledged that part of
the lands required for the project are not owned by Lessors.
20 - . -t [ '

- (3) Rental. In zzaéidefation for the execution of
21 this lease, the Lessee hereby covenants and agrees to pay
annually to the Lessor as “"rental®” eight percent (8%) of the
"gross receipts from the sales of ppwer" from the head avail-

( 21  able on the Lessor's property, which'is-agreed to be 48 feet.
' 03 Said payment to be made during the term of.g£] Lease.beginning
with the date of the first sale of power. & yéﬁ& piirposes of .
LAW OFFICES Aiin ;
HEPWORTH ' J ]
NUNGESTER 97
e
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this Lease, the term "gross receipts from sales of power" as
used herein shall mean the total receipt of revenue from said
48 feet by the Lessee from the project without deducting” any
costs, payments, repayments, oOr expenses. Payments shall - be
made to the Lessor within thirty (30) days of the receipt of
payments received by Lessee from power sales. e

(4) Permissions, Cooperation of Lessor, and Termina-

tion if Permissions Not Obtained: It 1is under-

stood and agreed that in order to construct a power generation
facility on the leased premises that the Lessee must obtain
certain permissions, e.g., a State of Idaho water right permit,
a Federal Energy Regulatory Commission exemption, and:other
state and federal permissions so as to authorize construction
and operation of said facility. It is understood and agreed
that the Lessor will cooperate in all respects in executing
necessary documents as may be required in obtaining necessary
water rights, permissions, licenses and necessary rights of
way, not only for the construction of the generation facility,
but including the use of roadways and transmission line corridors
as may be required to connect said facility to adjacent facili-
ties... Notwithstanding Lessor's agreement. to cooperate- with
Lesse® in obtaining such permission, Lessor shall not be obli-

.gated to consent to any easements or other request for the use

of its adjoining..property unless Lessor, in its sole discre-
tion, determines-that such requests, if granted, _will not- inter-
fere w1th Lessor s - then present or future use of such land

. Lessee agrees to pursue the FERC exemptlon dlllgently
and covenants to file the exemption application on or before the

date as set out in the preliminary permlt. ool TEI-

F— -

In the event that said perm1551ons are not obtained
and the facility not constructed within three (3) years and six
(6) months of the date of the execution of this Lease, this
Lease shall be deemed terminated and of no further force: and
effect unless extended by mutual agreement of the parties, pro-
vided that Lessor shall  agree to extensions to complete the
project construction in the event of delays beyond the control
of Lessee,  In the event that this Lease is terminated for the
failure of Lessee to construct the facility or to complete
construction of the facility, Lessee shall, at Lessor's request,
restore the property to the extent practical to its condition
prior to the commencementf)qf any ¢onstruction activity’ ™ by
Lessor, . :

(5) Approval of Construction Plans: . Prior to the
time of formal application for exemption submitt;ed to the
Federal Energy Regulatory Commission, the Lessee sha ;sonsult

o o]
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with the Lessor as to the proposed location of the canal, pen-
stock and other facilities and shall obtain Lessor's approval
of said location. Lessee agrees to pay Lessor's costs of review
of plans at the time such review costs are incurred by Lessor,
to determine whether the power canal is properly located so as
to not interfere with the Lessor's waste water treatment faci-
lities on adjacent properties owned by Lessors. These costs
may be deducted from Lessee’'s first payments to Lessor hereunder.
In the event that the Federal Energy Regulatory Commission
requires as a term of its license a relocation of the facility,
and such relocation affects Lessor's use of its land for its
land disposal or other purposes, then Lessee shall reimburse
Lessor for any and all costs and expenses related to the replace-
ment of improvement related to its use of its land to permit
compliance with the terms of the license or Lessee shall termi-
nate its project and this Lease.

(6) Construction Schedules: It is acknowledged by
the parties that the Federal Energy Regulatory Commission exemp-—
tion will direct construction schedules which must be met as a
condition of the exemption. In the event that the Lessee is
not able to meet those schedules and defaults under the provi-
sions of the FERC exemption, such default shall also be deemed
a2 default under the provisions of this Lease.

(7} Embankment Disposal: - Lessor hereby agrees ¢to
allow Lessee to dispose of excess embankment materials during
construction of the project on Lessor's adjacent property in
locations as directed by Lessors.

(8) "Property Taxes and Kilowatt Hour Tax: Lessee
shall be responsible for all ad valorem and personal property
tax on the parcel which is the subject of this Lease including
increased real property and personal property taxes assessed by
reason of the improvements constructed on the leasehold as part
of power generating facility and appurtenances, and will also
pay the kilowatt hour tax assessed on power generation by the
State of Idaho. Lessee agrees that the leasehold parcel as
finally and specifically surveyed and described may be sepa-
rated as a separate tax parcel for the purposes of ad valorem
taxes, at the expense of Lessee.

. (9) Assignment and Subordination to Lender: Lessee
shall not be permitted to ign .this Lease unless it obtains
the prior written consent og;the Lessor. Any assignment of
Lessee's interest in more than 50% of the power generation
facilities or a change in the composition of the partnership
which is the Lessee hereunder shall be treated as &n: Assignment
for the purposes of this document., Provided, ho@eVer,; SOr
herein consents to an assignment of the Lease as secumg!g;

4(/@05 ?D
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Lessee's lender and Lessor agrees to subordinate 1ts interest

in the constructed facilities to lender's security interest in”

the constructed facilities; in the event lender succeeds. to
Lessee's interest -in the- Lease, Lessor -agrees--that this_ﬁéase
shall continue in full force and effect provided th%, Lessee
and lender are not then in default of any provisiops of -this
Lease. .

(10) Transmission Lines: The parties hereto acknow—
ledge that the present Idaho Public Utilities Comm1551on restric-
tions on the sale of power to utilities may reguire the transmis-
sion lines from the facililty and the easement to be assigned
the power purchaser. .

(11) Mechanic's Liens: _Lessee shall allow no mecha-
nic's liens or other liens against the leased premises, but in
the event said occur, Lessee agrees to indemnify Lessor for all
its costs, expenses, losses, and damages, including reasonable
attorney's fees, related to Lessor's satisfaction of any mecha-
nic's lien.  Lessee will require performance and completion
bonds covering all work to be done on the leased premises.

(12) Fire or Casualty: If during the term of this
Lease, the improvements constructed by the Lessee shall be dam-
aged by fire or other casualty, Lessee shall have the option of
whether to rebuild the damaged improvements, this Lease shall
continue in full forcé and eéffect and.Lessee covenants to recon-
struct said- improvements within a reasonable time, but--in no
event more than 30 months. If Lessee elects not to rebuild the
damaged improvements, then Lessee shall remove all debris and
restore the property to the condltlon exlstlng prlor to the
construction of the improvements. . -

(13) Liability Insurance and Indemnification::.:The
Lessee shall, at all times during the term of this Lease, carry
adeguate public liability insurance, the same to be in an amount
of not 1less than §$500,000,00 for injury to one person and
$1,000,000.00 against claims of more than one person from one
accident upon said premises or such higher amounts as requested
by Lessor from time to time taking into consideration inflation

-

and other changing factors. The Lessor shall be an additional "

insured under the loss payable clause of said policy, a copy
of said policy shall be furnished Lessor before construction by
lessee commences. In hﬂdit{gp, the Léssee agrees$s to indemnify
and held harmless the Lessor from damage to property belonging
to the Lessor and any other person or entity resulting from or
arising out of, or in any way connected with the construction,
maintenance, and operation of the power generating facilities
or connections, or the interconnection between the facility and
other facilities or power transmission lines. Sald 1ndemn1f1-

T

uljw*‘r r-
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cation shall include all costs, expenses, and fees, including
attorney's fees, which may be incurred by the Lessor resulting
from any craim or demand, or by the- defense thereof, brought
against: the.Lessor.by any third person or entity. To—s s

(14) Special Representation of the Lessee: The Lessee
agrees in the performance of their obligations hereunder to
comply fully with all the laws, rules and regulations pertain-
ing to the subject matter of the operation of a hydroelectric
facility, including particularly the Federal: Power Act,..the
rules and regulations of the Federal Energy Regulatory Commision
and the Idaho Public Utilities Commission to the extent that
their operations may be subject to the jurisdiction of any
state or federal regulatory agencies, subject to the terms of
all valid and applicable orders of any of such agencies.::The
Lessee agrees to pay any and all costs and expenses of itself
in effecting compliance with any such laws, rules,-regulations
and orders which apply to constructlon, -operation or maintenance
of the power fac111t1es .. -- .- ,

b (15) Respon51b111ty for Charges . Lessee shall pay
all charges for utilities or other charges as necessary in the
operation of Lessee's_facilities and shall indemnify the Lessor
agalnst any llablllty or damage on such account.

LED (lGJ quht to Inspect and Authorlzed Access: The

bessor, its Zgents, -employees, and other representatives,“shall
have-ther right rtoeenter onto:-and upon “said premises,-or any
part thereof, at Teasonable hours for the purpose of examining
the same.‘f‘- """ AT Coaer LE&dr =T 5 oo L IEL e .- R .

.._-- - . - -

e TT Lessor’acknowledges that employees, agents, and invi-
tees of the Lessee, as well as governmental inspectors will be
using the access roads and the leased property during construc-
tion and thereafter :in the "inspection "and/or - operation"and

maintenance of the facilities and authorizes them to do -~ so.

- : (17) Best Efforts: The Lessee agrees.:to use ‘their
best efforts to keep the power plant operating at the maximum
allowable .generating capacity in accordance with the available
water flows, provided that said obligation shall abate for shut-

downs caused by acts of God, emergencies, and normal scheduled
operation and maintenance work. Best efforts shall be defined
as:*the accepted practices in>bhe hydroelectrlc utillty 1ndustry.
Lessee also covenants to purhase all of Lessee's power require-
ments from sources other than .the project since all output of
the project will be sold pursuant to the Power” Sales Agreement,
Lessor also acknowledges that any power requirements of Lessor
must be: purchased from other than the property productlon if

Lessor has power requirements.

P . &/5]991
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.{18) Option to Renew: This Lease may be renewed for
an addltlonal forty .{40) year term by. the Lessee by giving writ-
ten notice to the Lessor one year prior to the end of the lease
term as described herein;  provided; that Lessee 1is not in
default of this Lease on the date it gives its written notice
and on the date the renewal term is to commence.

(19) Bankruptcy: If the Lessee shall file a petition
for bankruptcy or for re-organization or for an arrangement pur-—
suant to the General Bankruptcy Act, as amended, or any similar
federal or state law, or shall be adjudged to be bankrupt, or
become insolvent, or shall make an assignment for the benefit
of its creditors, -or shall admit in writing its inability _to
pay its debts generally as they become due, or if a petition or
answer proposing the adjudication of the Lessee as a bankrupt
or its re-organization under the General Bankruptcy Act or any
similar federal or state law shall be filed in any court and
such petition or answer shall not:be discharged or denied within
one hundred twenty (120} days after the filing thereof, or if
the receiver, trustee or liquidator (or similar official) of
the Lessee or more than one-third of the property of the Lessee
shall be appointed .in any proceeding or by any federal or. state
office or agency and shall not be discharged: within one hundred
twenty (120). days after such appointment, such event shall be
deemed a default and subject to the remedles as provided 1in
thls agreement

(20) Condemnation: If at any time durlng the term of
this Lease the whole or any part of the leased premises shall
be:-taken for any public or quasi-public purpose by any lawful
power or authority by the exercise of the right of condemnation
or eminent domain, subject to the rights of the Lessee's lender
or other lienholders, the Lessee shall be entitled to and. re-
ceive any ‘and all awards that may be made in such proceeding
for the improvements constructed by the Lessee; provided, that
damages awarded for taking of the fee shall be payable to Les-
sor. Lessor shall be entitled to its proportionate share of
any damages awarded by the Court for the value of lost future
revenues as based upon the rental reserved in paragraph 3,
"Rental," -above, . - .

If such proceeding shall result in the taking of the
demised premises, Lessee shall have the right not. to reconstruct
and this Lease and the ter thereof shall terminate and expire
on the date of such taking and all rent or other sums or charges
provided in this Lease to be paid by the Lessee shall be appor-
tioned and paid to the date of such taking, and Lessee shall
have twelve (12) months to remove the remaining improvements.
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If less _than the whole or less than substantially all
of the. demised. premises shall be taken in such proceeding, -and
the facilities could be altered so as to allow the facility to
operate during. the remainingZportion of the lease term, Lessee
shall have the option to rebuild, but rent shall abate during
said reconstruction, it being understood Lessee will wutilize
its best efforts to reconstruct.

(21) Default: It is expressly understood and agreed
that each.and all of the provisions of this Lease are conditions
precedent to .be faithfully and fully performed and observed by
the Lessee so as to'entitle the Lessee to continue in possession
of the leased property, and if any default shall occur, the pay-
ment of rent: or -in the observance, payments, or performance of
any of the provisions, terms, or conditions hereof, the Lessor,
at its election, 'shall have the right to re—=enter said premises,
provided, however, that no termination of this Lease shall -be
made by the Lessor 'unless the Lessor has, at least sixty-(60)
days prior thereto, given written notice to the Lessee or any
assignee thereof, of their intention to do so by mailing to the
Lessee,:at the Lessee's address at 1139 Falls Avenue East, Twin
Falls,_.Idaho, 83301, which notice shall specify such default or
defaults and..the _Lessee has..not, during the. sixty (60} ~days
after the time -of mailing said notice, remedied or corrected
the default so specified.- The failure of the Lessor to exer-
cise its rights for one default under this Lease shall not be a
waiver of Lessor's right to exercise those rights for any sub-
sequently occurlng éefault*- LRI EDT Lot Geda Coe e

:on-=- EE a=default shall occur-as pzov1ded in this agreement,
the Lessor. may elect to purchase the facilities .of the Lessee
by assuming the liens of:-the Lessee's~lender and the Lessor..may
thereafter operate the facility without payment to the Lessee;
or the Lessee may be required by the Lessor to remove all faci-
lities within twelve {12) months and restore the property in
accordance with paragraph {4) herein, but.if said property has
not been ‘removed within the twelve (12} months, the Lessor
shall.have the right to re-enter and take possession of the
property and shall be deemed the owner of any said improvements
which remain.

(22) Prompt Payments: It is anticipated that the
Idaho Power Company will be required to purchase all power
generated.for.a:term of' 35 yRars pursudnt to a Power Sales Con-
tracts; In. the event the Idaho Power Company defaults in pay-
ments to Lessee under the Power Sales Contract, Lessee agrees
to attempt to collect all amounts then due for power sales and
to secure a new purchaser as soon as possible on the most favor-
able basis available. If at any time during the"term of this
Lease, or any extension thereof, sales are to other thangIdaho

il
-7 - &GOSQW




LAW OFFICES
HEPWORTH
NUNGESTER

FELTON

10

11

12

13

14

16

16

17

18

19

20

21

22

23

Power Company or their successors and assigns by the Lessee,
Lessee hereby guarantees Lessor's rental payments due in accor-
dance with paragraph (3) herecf, whether or not the then power
purchasers have made timely payments to the Lessee. R

(23) Attorney's Fees: The Lessor shall be entitled
to recover from the Lessee all reasonable attorney's fees incur-
red by it in the preparation and giving of any notice of default
(if such default in fact shall exist). In any action or other
proceeding brought to enforce any of the terms of this Lease,
the prevailing party shall be entitled to reasonable attorney's
fees. T

The parties hereto bind their successors and assigns.

IN WITNESS WHEREOF, the parties hereto executed thlS

Lease Agreement the day and year first above written. I

IDARO FROZEN FOODS CORP,

S

.- R ) - ; Presj.d@'t Se .

- : - mfé‘%@’ﬂ{_ Zdt

ATTEST;_ . - - .

HZL>-HAX i:"éf;h~42/b~f\.

Secretary

-

E.M.H, INVESTMENTS

By_ Z; ////g;m(z

Carl V. Edwards

¢ re———— - —_—

¥
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STATE OF IDAHO -~
ss.ﬁ:,.L

—

County of Twin Falls pE RS

- \ i | ’
On this Tr day Tof j-ﬁ,b’u,ta,ué ;'C{,SJ, before me,

the undersigned, a Notafy Public in and for the sald County and

State, bet:sonally appeared &lj @CQILLUZ:L{CL, - and

h&hf{i (( A’I\LUAA/MUF .. , known .to me to be ;l;e

President and Secretary. respectlvely, of IDAHO FROZEN FOQODS

CORP., who executed the foregOLng instrument on behalf of sald

corporation and acknowledged to me.that such corporatxon executed

the same, i

IN WITNESS WHEREOF, I have hereunto set my hand and

. @5&2%%&@7

Notary Public for Idaho

CINEUTLE ’ " Residing at

STATE OF IDAHO )

County of Twin Falls _ _
; .
Pt — ——— e — U
On this 3/ day of(/éb4 177? , before me,

the undersigned, a Notary Public in and for the said County and

State, pecsonally appeared Charles D. Howard and Gerald Martens,
k’nown to me to be the partners of E.M.H. INVESTHENTS, who'exe-
cdled—the foregoing instrumen€ od‘ﬁedalf of said partnership
and acﬁnowledged tc me that they executed the same.

S PV

SRS kN
o V' I.V ‘- P‘ %M
" .,:‘.:,“ b
- “sn :

UG 05 199y
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-IN WITNESS WHEREOF, I have hereunto set my hand and
affixed my official seal the day and year in this certificate

first above written. A

(L 2457

Notary Public for Idaho
Regiding at

STATE OF IDAHO ) -

County of Idaho )

On this J/a}é day of ‘, z/‘madkd . _&{, before me,
the undersigned, a Notary Public in and for the said County and
State, personally appeared Carl V., Edwards, known to me to be
a partner of E.M.A, INVESTMENTS, whq executed the foregoing

instrument on behalf of said partnership and acknowledged to me

that he executed the‘same.

IN WITNESS WHEREOF, I have hereunto set my hand and
affixed my official seal the day and year in this certificate

first above written.

Notary/ Publicyfor Idaho

ResidiYg at_b4dtruugﬁﬁggﬂbéb

*

Ay ﬁ'
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PLAMNING
SURVEYIMG
HICHIWAYS
WAILR
SEWAGE
STEYCIPVAL
IUNDIVISIONS
. . i AFIORIS
Date: December 1, 1982 BRIDGES

1139 Falts Av- E,, Suilec B
Twlia Folls, td -ho 03301
Pligna 71%.4000

DESCRIPTION OF
A HYDROCELECTRIC POWEY PROJECT EASEMENT
FOR TDAIIO FROZEN TFOODS PROPERTY
ROCK CREEK - HYDRO PROJECT
LYING IN NW 1/4 NW 1/4, SECTION 25,
T.95., R.16E., B.M., ~
TWIN FALLS COUNTY, IDAHO

N strip of land 100 feet wide lying adjacent with
and 50 feet left and 50 feet right of the centerlince of -
a power canal lying in the NW 1/4 NW 1/4, Section 25,
T.95., R.16E., B.M., Twin Falls County, Idaho and more
particularly described as follows: )

Beginning at the Northwest corner of said Section
25. said point also lies North 00° 04' 51" West,
2639.14 feet from the West quarter of said Section 25.

Thence, South 56° 34' 36" East, 904.37 feet to
the centerline of the power canal, said point being

‘the REAL POINT OF BEGINNING.

Thence, South 55° 00' 00" Eagt, 120.00 feect,
Thence, South 29° 00' 00" East, 270.00 feet,
Thence,:South 30° 00' OO" West; 350700 feet,
Thence} South 12° OOf oo™ West; 110.00 feet,
Thence, South 13° 00' 00" Fast, 107.90 feet, to

the Soulh boundnry of the NW 1/4 NW 1/4 of said Scction
25, which is the POINT OF ENDING of the above describoed

-cuSCanL.

“*mpepared by:

LDWARDS ¥ HOWARD * MART‘ 13 INC.

// ,Z& D,éé% F”;éjép

,»z;c ./5@:22—
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LEASE AGREEMENT

THIS LEASE made this IS" day of PARQ_QQ_". ,
19 aa, between Hamer Stradley, Donald Stradley & Sam Stradley R
hereinafter called the "Lessor,” and E.M.H. Investments, a

partnership organized and existing under the laws of the

State of Idaho, hereinafter called "Lessee;"

WITNESSETH:

1. Propertvy and Term: Lessor, in consideration of the

rents, covenants and agreenments herein reserved and contained,
on the part of the Lessee to be paid, kept and performed,
hereby leases to the Lessee the following described premises

situated in the County of Twin Falls, State of Idaho, to wit:

The property described on Exhibits 1 and 3 attached
hereto and made a part hereof as if set out at
length herein.

This description shall be amended following construction
of the project so as to include only the property required to
be included as "Exempt Project" properties by the Federal

Energy Regulatory Commission.

TO HAVE AND TO HOLD the said premises unto the Lessee
and its successors and assigns for a period of forty (40)
vears beginning the 1lst day of the month immediately following
the execution hereof.

2. Use of the Property: It is intended that Lessee will

finance, construct, and own a canal or penstock that will be
part of an electric generation facility on the leased prem;ses.
The pro;ect will require diverZion of-water from Rock Creek and
conveyance through a penstock or canal which will be constructed
on the leased premises and generally shown on Exhubkts 2 and 4

hereto. ‘ﬁ”“»
L
Un
EXHBTAL: o
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It is acknowledged that part of the lands required for the

project are not owned by Lessors.

3.7.Rental: In consideration for thée execution.of.
this lease, the Lessee:hereby -covenants-and agrees to pay
annually to the Lessor as "réntal" -five percent (5%)°of- the
"gross receipts from the sales of power" from the head
available on the Lessor's property, which is agreed to be
46 feet if only lands described in Exhibit 1 are utilized orx
70 feet if lands described in Exhibits™1 and 3 are used.
Said payment to be made during the term of this Lease beginning
with the aéEé SEHEHQ’Eirst sale of power. For the purposes of
this Lease, the term "gross receipts from sales of power’ as

used herein shall mean the total receipt of revenue from said
46 feet or.70 feet, whichever applies, by the Lessee from the
project without deducting any costs, psyments repayments, or
expenses. . Payments shall be made to-the Lessor within thirty
(30) days-of the receipt of payments received by Lessee from

power sales.

4. Perru.ss:.onsT Cooneratlon of Lessor, and Termination- !

if Permissions Not.Obtained: -It is-understood and agreed that

in order to construct a_power generation facility on the

leased premises that the Lessee must obtain certain permissions,

‘e.g., a State of Idaho water right permit, a Federal Energy

Regulatory Commission exemption, and other state and federal

‘permissions so as to authorize construction and operation of

said facility. It is understood and agreed that the Lessor will
cooperate in all respects in executing necessary documents as may
be required_in obtaining_necessary water rights, permissions;
licenses and necessary rights of way for the construction of the
canal 0or penstock. Notwithstanding Lessor! s agreement to cooperate
with Lessee in obtaining such 5”?h1ssxon, Lessor shall not be
obligated to consent to any easements or other request for the

use of its adjoining property unless Lessor, in its sole discretion,
determines that such requests, if granted, will not 1nterfen¢

‘with Lessor's then present or future use of such land. - fs?“_,ﬂgan
NS 404
&
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Lessee aérees to pursue the FERC exemption diligently
and covenants to file the exemption application on or before
the date as set out in. the preliminary permit..

T In the evert that said permissions are not obtained and
“the faClllty ‘not-éonstricted within five (5) years of the
date of the execution of this Lease, this- Lease shall be
deemed terminatea and of no further force and effect unless
extended by mutual agreement of the parties, provided that
Lessor shall:agree to extensions to compleﬁe-the project
‘construction in the event of delays beyond-the control of
lessee. In the event that this Lease is terminated for the -
failure of Lessee to construct the facility or to complete )
construction of'the'faéility; Lessee shall, at-Lessor's
reguest, restore the property to the extent practical to it%s
condition prior to the commencement of any construction "

“activity by Lessee. ' } oo : - - -

- - - B 3 L.

5. Construction Schedules: It is acknowledged by

‘the parties that the Federal Energy Regulatory Commission
exemption;ﬁiii;direet—séﬁstruction;schedules'whibhimusi.be-

P ]

met as=a% tondition 0f:the” exemptlon. ‘&n ‘the event that the’”
' Lessee is not-able  to meet those-schedules-and-defaults under
~the provisions of the FERC &kemption, such default shall also
be deemed a default under the provisions of this Lease.”

=2: 6. - Embankment Disposal: Lessor hereby agrees to allow

Lessee to dispose of excess embankment materials during
" construction of the project on Lessor's: adjacent property in
locations as.directed by Lessors. - oL

7. Property Taxes and Kilowatt Hour Tax: Lessee shall

be respon51b1e for all ad ‘valowam and personal prooerty tax on
the parcel which is the subject of this Lease including increased
real property and personal property taxes assessed by reason of
the improvements constructed on the leasehold as part of power

g
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generating facility and appurtenances, and will also pay
the kilowatt hour tax assessed on power generation by the -
State of Idaho. Lessee agrees that the leasehold parcel as
finally and specifically surveyed and described may be
separated as a separate tax parcel for the purposes of ad

valorem taxes, at the exbehse of the Lessee.

8. Mechanic's Liens: Lessee shall allow no mechanic's

liens or other liens against the leased premises, but in the
event said occur, Lessee agrees to indemnify Lessor for all
its costs, expenses, losses, and damages, including reasonable
attorney's fees, related to Lessor's satisfaction of any
mechanic's lien. Lessee will require performance and
completion bonds covering all work to be done on the leased

premises. : S

9. Fire or Casualty: If during the term of. this lease,

the improvements constructed by the Lessee shall be damaged

by fire or other casualty, Lessee shall have the option of
whether to rebuild or to terminate. If the Lessee elects to
rebuild the damaged improvements, this Lease shall continue in
full force and effect and Lessee covenants to reconstruct said
improvements within a reasonable time;, but in no event more

than 30 months. If Lessee elects not to rebuild the damaged
improvements,'ﬁhen Lessee shall remove all debris and restore
the property to the condition existing prior to the construction

of the improverents.

10. Liability Insurance and Indemnification: The Lessee
shall, at all times during the term of this Lease, carry adequate
public liability insurance, the same to be in an amount of not
less.than $500,000.00 for injury Eo"pne person and $1,000,000.00

against_-claims of more than one person from one accident upon

said premises. The Lessor shall be carried as an additional

insured under the loss payable clause of said poliqﬁf"ﬁ;nﬁaddition;
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the Lessee agrees to indemnify and hold harmlels the Lessor
from damage to property belonglng to the Lessor and any other
person or entlty resultlng from or arlslng out of, or in any

way connected with the construction, maintenance, and operation

of the power generatlng facilities$ or connectlons,'or the

interconnection between the fac111ty and-other facilities or
power transmission llnes said 1ndemn1flcatlon shall include
all costs, expenses,Aand fees, including attorney’'s fees,
which may ﬁe incurréa by the Lessor resulting from any claim
or. demand, or the defense thereof, brought against the Lessor

by any third person or entity. .-

~1ll. Special Representaﬁion of the Lessee: The Lessee

agfees:in the performance of their épligétions hereénder to
compli-%hlly with all the léws, rules and regulations pertaining
to the subject matter of the operation of a hydroelectric
facility, including. particularly the-Federal Power Act, the

rules and’;egﬁlations'bf the Federal Energy Regulation Commission
and the Idaho Public Utilities Commission to the extent that
their operations may_be subject to the jurisdiction of any
state_or jedexalrreguiatoryuagencies;asﬁbject"to the terms :-

of all valid and applicable.orders of any of such agencies.:.

The- Lessee-agrees to pay any and all:;costs and expenses of itself
in effecting coméliance_with any such laws, rules, regqulations
and orders . which apply to construction, operation or maintenance

of the power facilities. T

12.. Responsibility for Charges: Lessee shall pay all
charges for utllltles or other charges as necessary in the

operation of.Lessee s ﬁac111t1es and shall indemnify the Lessor

against any liability or damage on such account.

’13 nght to Insoect anH‘huthorlzed Access: Lessor

7 acknowledges that employees, agents, and 1nv1tees of the Lessee,

as well as governnental inspectors Wlll be using the access roads
and the leased property during construction and thereafter in
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the inspection-and/or operation and maintenance of the

facilities and authorizes them to do so--

14. Best Efforts: The Lessee agrees to use their

best efforts to keep the power plant operating at the maximum
allowable generating capacity in accordance with the_ available
water flows, provided that said obligation shall abate for B
shutdowns caused by acts of God, emergencies, and normal
scheduled operation and maintenance work. Best efforts shall
be defined as the accepted practices in the hydroelectric
utility industry. Lessee also covenants to purchase all of
Lessee's power requirements from sources other than the )
project since.all_output of .the .project will be sold pursuant
to.-the Power Sales Agreement. Lessor also -acknowledges that
any power requirements of Lessor must be purchased-‘from other -

than the project production if Lessor has power requirements.

.15. Option to Renew: This Lease may be renewed for ...

an additional forty (40)_year term by :the Lessee by giving

written notice to - -the Lessor one year prior to the end of

the lease term-as described- herein. - ST L e et

13. Bankrugﬁcy. If the Lessee shall flle a petltlon

in bankruptcy or for re organlzatlon or for an arrangement
pursﬁaﬁr-zc the General Bankruptcy Act, as amended or any
similar federal or state law, or shall be adjudged to be
bankrupt, or become 1nsolvent or shall make an assignment for
the benefit of ltS credltors, or shall admit in writing its
inability to pay lEE debts generally as they become due, or

if a petition or answer proposing_yhe adjudication of the
Lessee as a bankrupt or its re-organization under the General
Bankruptcy Act or any similar federal or.state law shall be
filed iﬁfanynccurt and“Suha_pegilionﬁor_Answer_shall not be
discharged or denied within one hundred twenty (120} days after

the filing thereof, or if the receiver, trustee or liquidator
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(or similar official) of the Lessce or more than one-third
of the property of the Lessee shall be appointed in any
proceeding or by any federal or state office or agency and
shall not be discharged within one hundred twenty (120) days
after such appointment,_sueh event shall be deemed a default

and subject to the remedies asnprinded in this agreement.

17. Condemnation: If at any time during the term of
this Lease the whole or any part of the leased premises shall
be taken for any public or quasi-public purpose by any lawful
power or authority by the exercise of the right of condemnation
or eminent domain, subject to the rights of the Lessee's
lender or other lien holders, the Lessee shall be entitled te

and receive any and all awards that may be made in such
proceeding for the improvements constructed by -the Lessee;
provided, that'damages awarded for taking of the fee 'shall be
payable to Lessor. Lessor shall be entitled to its proportionate
share of any damages awarded by tﬂe-Court for the value of

lost future revenues as based upon the rental reserved in

paragraoh 3, -“Rental " abOJe.:“

-0 -

If such proceeding shall result in the taking of the
demised premise,—Lessee shall have the right not-to reconstruct
and this Lease-and the terms thereof shall terminate and
expire on the date of such taking and-all rent or other sums
or charges provided in this Lease to be paid by the Lessee shall
be "apportioned and paid to the date of such taking,-and Lessee

shall have twelve (12) months to remove the remaining improvements.

If less than the whole or less than substantially all of
the demised premlses shall be taken in such proceeding, and the
facilities could be altered SO as to allow the faclllty to
opefate during the remalnlng pnmglon of the lease term, Lessee
shall have the optlon to rebuild, but rent shall abate during
said reconstructlon, it being understood Lessee will utilize its

best efforts to reconstruct.
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IN WITNESS WHEREOF, the parties have hereto executed

this Lease Agreement the day and year first above written.

BY//j—,«mx// /M//

-Domaid- Stradley
Dp~nelf

By
Dora Stradley

State of Idaho
ss.

[ Y

County of }

on this /7 day of%’”"""ﬂ* 195)’ before me, a
notary public 1n and for said State, personally appeared

Lrrrmett m%&%

known to me to be the persons whose name <ix subscribed to
the within instrument and acknowledged :to me that17&7executed

. L

Notary Public
Residing at

LA
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E. M. H. Investments

- = . . By e .
Carl V. Edwards

By - [ . ——
Charles D. Howard

By

Gerald Martens

State of Idaho ) ' )
) ss.

County of Twin Falls )

On this day of 19 ;, before me,
the undersigned, a Notary Public in and for the said County
and State, personally appeared ) - P
o , and ' N o .

known to me to be the partners of E.M.H. Investments, Inc.,

who executed the foreg01ng instrument on behalf of said

corporatlon and acknowledged ‘to me that such corporation

executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and

affixed my official seal the day and year in this certificate

first above written.

Notary Public for Idaho
Residing at
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1139 Folls Ave. €., Suite B PLANNING
Twin folls, Idohe B3AJ0T "~ TLT T Tt o T - SURVEYING

Phone 734-4888 HIGHWAYS
WATER

SEWAGE
STRUCTURAL
SUBDIVISIONS

Date: December 16, 1982 AIRPORTS
BRIDGES

DESCRIPTION OF
A HYDROELECTRIC POWER PROJECT EASEMENT
FOR STRADLEY PROPERTY ... _...__
ROCK CREEK ~ HYDRO PROJECT
LYING IN SE 1/4 NW 1/4, SECTION 25,
T.95., R.16E., B.M.,
TWIN FALLS COUNTY, IDAHO -

A strip of land 100 feet wide lying adjacent with
and 50 feet left and 50 feet right of the centerline of
a power canal lying in the SE 1/4 NW 1/4, Section 25, -
T.95., R.16E., B.M., Twin Falls County, Idaho and more
particularly described as follows:

Beginning at the Northwest corner of said Section
25. Said point also lies Norxth 00° 04° 51" -West, -
2639.14. feet from- the. West quarter of said Section 25.

Thence, South 31° 41' 55" East; 2458.93 feet to
the centerline of the power canal, said point being
the REAL POINT OF BEGINNING. o -

Thence, South 52° 00' 00" East, 210.00 feet,
Thence, North 89° 00' 00" East, 208.00 feet,

Thence, North 56° 00' 00"-East;~-260:00 feet, =~ — = "
'_-'.(ef:"-;.-r“.-. - .

Thence, .North 00° 00' 00" East, 65.00 feet, to
the POINT OF ENDING of the above described easement.

X .. Prepared by:. L - .
Tx Ty ., :
T EDWARDS * HOWARD * MARTENS, INC.

Bro
e T
L v ¥
H

is4gp ’

AJG g5 1991
EXHIBIT 1 B

E ai Edwards, Howard & Martens, Inc.
ENGINEERS / PLANNERS / SURVEYORS IN THE FIELDS OF:
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S 89°55 45'W-2577.07

N /4 R, SEC. 25

§ EMM FENSTOCK
OR CanAL

se*Nw?, secTion 25

nn.-mmH L'NE

L IXTIYY Y

STRADLEY PROPERTY BNOY.

L
)
Hw

;:4:':;35‘

-NORTH — 65'

N 56°00°€- 260

l 1 .
N 89‘;00 E-208

(LX)

[RIYTETNY]

STRADLEY P_RO PERTY BNDY

$ 52°00' € - 210°

—] AREA COVERED BY EMH INVESTMENTS
“}. -LEASE AGREEMENT WITH STRADLEY

EXHIBIT 2

gt :
‘Bl |
N 4 I

ROCK CREEK

HYDROELECTRIC PROJECT -EMH

T
i

PROJECT LOCATION

TOS,RIGE,BM. - 0
TWIN FALLS COUNTY, IDAHO

"

l.d*ur-rds; Howeard & Mortens, e,
OGINEERS / PLANDR S SRVEYOR]




Edwards, Howard & Martens, Inc,

IN THE FIELDS OF:

T ENC:NEERS / PLANNERS / SURVEYORS

1139 Folls Ave. E Suite B PLANNING
SURVEYING

Twin Fally, tdoho 83301
Phona 734.4888 HICHWATYS
WATER
SEWAGE
STRUCTURAL
SUsMVISIONS
AIIPORTS

Date: March 3, 19383
BRIDCES

DESCRIPTION OF
A HYDROELECTRIC POWER PROJECT EASEMENT
FOR STRADLEY PROPERTY
ROCK CREEK — HYDRO PROJECT
LYING IN SE 1/4 NW 1/4, SECTION 25,
T.9S., R.16E., B.M.,
TWIN FALLS COUNTY, IDAHO i

, A strip of land 100 feet wide lying adjacent with
and 50 feet left and 50 feet right of the centerline of
a power canal lying in the SE 1/4 NW 1/4, Section 25,
T.9S., R.16E., B.M., Twin Falls County, Idaho, and more
particularly described as follows: -

Beginning at the Northwest corner of said Section
(( 25. Said point also lies North 00° 04*' 51" West,
' . 2639.14 feet from the West quarter of said Section 25.

Thence, South 42° 14*' 30" East, 2794l32“feep_to
the centerline of the power canal, said point being
the REAL POINT OF BEGINNING. :

Thence, South 84° 00G*' Q0" East,ﬂigifﬁﬁ—feet,
Thence, Scouth 36° 00' _00" East, 325.00 feet,
Thence, South 18° 00' 00" East, 252.31 feet,

Thence, due East, 116.25 feet, to the POINT OF ENDING
of the above described easement.

Prepared by: ' ’ !
“EDWARDS- * HOWARD * MARTENS, INC.

EXHIBIT 3 S

—— -~

239 E. South 5t., Grangaville, Idoho 83512, 9917884 ———

R Wepnade Oz Buitdmg. I8 S0 ard 16 Ava | Kerghym, Idghe 83340, 776 4479
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STRADLEY PROPERTY BNOY.
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AREA COVERED BY EMH INVESTMENTS

LEASE AGREEMENT WITH STRADLEY

EXHIBIT 4

RUG 05 1997

ROCK - CREEK

HYDROELECTRIC PROJECT - EMH

T9S,RI6E, BM.

PROJECT LOCATION

TWIN FALLS COUNTY, IDAHO -

’

ldwnh, Ho“d.& Martens, inc.

ENGINEERS / PLAKNERS / SAVETORY

-
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TWIN FALLS COUNTY, IDAHO

)

c

N 1/4 COR. SEC. 23

$89°57'25 'W- 1288.89'

S 89° 5545 W-2577.07

25

SHARP PROPERTY BNOY.

$4290'E-555.00'

§ EMH PENSTOCK OR CANAL

SWINW?, SECTION 25

S 17°00'E- 37749

3
£
&
:
i

EXHIBIT 2
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AGREEMENT

THIS AGREEMENT is made and entered into this I&LL\

e —

day of (ZcgBinir.z , 1986, by and between CHARLES D. HOWARD,

GERALD MARTENS, and CARL EDWARDS, hereinafter referred to as
"EMH", BONN-TECH, an Idaho General Partnership, hereinafter
referred to as "Bonn-Tech", and EHM, INC., hereinafter referred
to as “EHM:"™

WITNESSETH:

WHEREAS, EMH owns c2rtain site studies, 1licenses,
water rights, transmission agreements and land easements of
that certain hydroelectric project known as Rock Creek §2
Hydro-Electric Project (hereinafter "Project™); and

WHEREAS, Bonh—Tech, or its nominee, will be the con-
tracting agent to contract the Project; and

WHEREAS, Bonn-Tech desires to obtain the right to
utilize the items listed above for the ecocomic life of 35 years.

NOW, TBEREFORE, in consideration of this Agreement
and the mutual prémises and covenants of the parties tereto,
the parties hereto agree as foliows:

| 1. Bonn-Tech agrees to pay EMH for all items listed
above according to the following:
A. The sum of ONE HUNLRED EIGHTY-NINE THOUSAND

AND NO/100 DOLLARS ($189,000.00) to EMH which shall be paid as

follows:
U ey
i 1t
U AR g 5
AGREEMENT - 1 B ;
305/gm ;

B LT P




(1) FIFTY THOUSAND AND NO/100 DOLLARS
1
($50,000) credit for sums previously paid by Bonn-
2
Tech's predecessors;

3 {(2) TEN THOUSAND AND NO/100 DOLLARS ($10,000)

4 upon execution of the contract;

S (3) SIXTY THOUSAND AND NO/100 DOLLARS

6 (560,000) to be paid as follows:

7 (i) Thirty Thousand and No/100 _
($30,000) on March 1, 1987, provided,
however, that this payment is expressly -

8 contingent upon EMH's acquisition
of all property rights necessary

9 for construction of the Project,

Said property rights are described

10 . in that certain agreement titled
"Rock Creek #2 Power Project" as

1 executed by the parties hereto. In

1 the event that all such property
rights have not been obtained by

12 March 1, 1987, this $30,000 shall be

{ deferred until such time as EMH shall

i3 have obtained and secured those pro-
perty rights.

14

© {ii) The second Thirty Thousand and
' - No/100 (%$30,000) payment shall be paid

15 within thirty (30) days after the
execution of the power contract for

16 the sale of power on the Rock Creek
No. 2 Hydroelectric Project.

17
(4) SIXTY-NINE THOUSAND AND NO/100 DOLLARS

18 (569,000) to be paid within sixty (60) days after the

19 start of construction.

20 2. All payments to EMH shall be made to the| RCHPI

. nd e | -

21 Trust Administrator, TitleFact, P. O. x 486, Twin Falls,

1

29 Idaho, 83301.

23 - o L kK
(e g
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3. Bonn-Tech shall offer to retain EMH to complete
the requirements under FERC License Number 6015, at a maximum
estimated cost of SIX THOUSAND FIVE HUNDRED AND NO/100 DOLLARS
($6,500), the actual cost to be deEermined by current hourly
rates. Said offer shall be inwriting setting forth the required
engineering activities. EMH shall then inform Bonn-Tech within
15 days as to whether it accepts or rejects the job. Payment
to be made to EMH upon receipt of billings, and EHM will submit
all work to Bonn-Tech for review and written approval prior to
submission of any written documents to FERC. )

4. EMH agrees to furnish hard copies of all studies
including but not 1limited to engineering, feasibility, and
planning studies, which it currently possess to Bonn-Tech.

5. In the event that EMH receives or prepares further
studies in conjunction with or in regard to the Project, EMH
agrees to immediately forward hard copies of such studies to
Bonn—-Tech. ~

6. It is agreed by and between the parties that all
dates referred to hereinabove in Article 1 shall have a thirty
(30) day cure period, at the sole option of Bonn-Tech.

7. 1In the event that this Agreement shall become the

subject matter of 1litigation, the prevailing party shall be

entitled to attorney's fees.

—F

BONN-TEC ;}//

204 ///

Bruce Morley, Setretary
Cogea}ggh, Inc., Managing Partner

SRR S
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'_ . Form-?OZ ) ‘(D O
. v STATE OF IDAHO
: ! DEPARTMENT OF WATER RESQURCES .

- APPLICATION FOR PERMIT A~ picurcyier

To appropriate ¢he public waters of the State of Idaho

Ident. No. ‘—«‘-/:Z_ 777,

1. Name of applicant Charles D, llovard Phone 1-208-734-4888

- . Post office address 1139 Falls Ave. East Twin Falls, Idaho 83301

2. Source of water sypply ROCK Creek which is a ributary of Snake River
T 3. Location of point of diversion is SE “Lof NW % of Section 25 Township 95
Range 16F B.M, Twin Falls County, additional points of diversion if any:

sw! of wit,  wet ot NW4, Section 25

4, Water will be used for the following purposes:

Amount aqn_ ~¢for Egﬂ%?a"-e purposes from Jan. 1 10 Dec. 31 ({(bothdatesincusive)

{ctyer acve{eet per anfmvam)

Amount 1.0 cfiyr Industrial purposesfromJan. 1 to Dec, 31 (both datesinclysive}
{cts or serefeet per snnum|

. - Fire i . . .
P . Amount 1-0 cfFor Protection purposesfromJan. 1 to Dec. 31 (both dates inclusivel
: o e e :
AU : Amount for purposes from to {both dates inclusive)
elal It or screfEetper dimam)
e ) © 5. Total quantity to be appropriated: : -
T DU e e - a 202 cubic feet per second and/or b. acre-feet per annum.

6. Proposed diverting works:

( ( AP T . " a. Description of ditches, {lumes, pumps;, h;adgates, etc. Diversion, to penstock, power
. - - N 4

e . .. Poarr L ;
. o Pi=+e~) Transmission line

/s _b. Heightof storage dam _None " {eet, active reservoir czpacity None acre-feet; w013l reservoir
. N S . eapacity None  acrefeet, materials used in storage dam: NA
Period of year when water will be diverted to storage _No Storage 1o inclugive,
. (thaemn/Day) . (MoncnDav]
©.  Propased well diameter is  NA inches; proposed depth of well is  NA feet

7. Time required for the completion of the works and application of the water 1o the proposed beneficial

R use is 5 years (minimum I year — maximum 5 years).

8. Description of proposed uses:
a. if water is not for irrigation: . -
{1} Givethe placeof useof water: NW Y of NW  %of Section 25 Township s -

Tt Range 16E B.M.

CZBD iR
LT B “(2) Amount of power LO-I{Q generated: # horsepower under _110 * feet of head.
; .- T {3} List number of each kind of livestock to be watered _ NA

~. . ‘
{4] Name of municipality to be served Power sold to Idaho Power Co., or number of families to be

( , i k’“ﬂ " domJlicwaler NA o
- {5) if wateris o be usgd for other purposes describe: Fire Protection, (1l cfs)
"M?'*_‘_"#?'._‘.__, LT :rﬁd‘ustrial‘."(l cfs}._’v,:?n"n' Exgat Coclay)

EEEN




) b. Il water is for wrigation, indicate screage in each subdwvision in the tabulation below:
i . NA -
' NE WL | swr sex
NES Invei | S | SENY e | mwe Il | SEX iNE'-: rven | swi] SEN | NEW [NWr | iy SEX

Twe § RANGE | SEC.

TOTALS

Total number of acres to be ifrigited  Mone

.- ¢. Describe any other water rights used for the same purpases as described above. NA

P A e ek A 4 -.zwoud:y

. b. Whoownstheiandtobeir;igatedo E._%E 2,,,“:5&- TR _,,]
= B E Ll

c lf the property is owned by a person other than the apphcant describe the arrangement enabling the

‘ ) - 9. a. Who owmns the property at the point-of diversion Q:!:I"« BEELUE gnncg SU._) M _.6=¢.
L 7

_"_' - . - ) . applicant to make this filing will negotlate a lease or purchase

’ ’ o 10. Hemarks_ Applicant u111 apply for a exemption to the Federal Energy

Requlatory Commission. Applicant will apply to State of Idaho

Clearinghouse for review. Minimum stream flows for fisheries will be

maintained.

Point of diversion may be changed as noted in Item #3.




( C
®) Q

1. Map of pronowd propet show clearly the proposed point of diversion, place of use, scction aumber,

township and range cumber. See Attached Eigu res £ 1, 2, and 3

T T | T - I 1
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Sal: Tinchet equal 1 mils,

BE IT KNOWN &a tho undersigned hereby makes application or permit to sppropriate the public waters of
the State of Ida s ﬁ

e

AUG 05 1991.
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soLcsed Frelnity 11/16/1931 B
SRR Received by 1 ¢ (5 Date H—=A"87 Time /"5 fine

- L -~ —_—
Preliminary check by 31 ) Fees _ /735 OGS

Receipted by “T G Gy Date /=1 (- —X/

_ Publication prepared by o2& ;,-_1_4 Date ﬂé:‘f/

- A s s
Publication approved >4 :i‘F e Date /%/;LE]

Protests filed by: N

Published in /o rrtecs . camcotn 2

- - . Publication dates

Copies of protests forwarded by

Hearing held by : Dare

flecommended for @ deial by _ADAL 7

EY
g

~ . b i

ACTION OF THE DIRECTOR, GEPARTMENT OF WATER RESOURCES

P e - This is to certify that | have examined Application for Permit 1o appropriate the public waters of the State

T " ofldahoNo. _47-7771 _ , and said application is hereby __APPROVED

6 - . 1. Approval of said application i; subject to the tollowing Yimitations and conditions:
T L = 3. SUBJECT TO ALL PRIOR WATER RIGHTS.

b. Proof of construction of works and application of water to beneficial use shall be submitted on or be-

am

. fore  September 1 -, 1987

. X . c. The rate of diversion, if water is 10 be used for irrigation under this-permit, when combined with alt
Triesile T - - other water rights for the same land shatl not exceed 0.02 cubic feet per sewond for each acre of land.

R . d. Other: An access port or other device as specified by the Department
DLt o shall be installed by the permit holder to provide for the instaliation of
B S AT measuring equipment and the determination of the rate of diversion by the
) o Department.
LT S T This permit {s subject to the provisions of Sections 42-205
S e T, . . through 42-210, ldaho Code. restricting the sale, transfer, assignment, or
: mortgage of this permif. Ftailure to comply with these provisions is cause
for immediate cancellation of this permit.
The issuance of this permit in no way grants any right-of-way or

Lo e e easement across the land of another, .
T D e e . This project shall be operated in a manner that will aot conflict
com Doe T o or finterfere with the future diversion of water for {irrigation or other

beneficial consumption. o . , _
This pesmit does ,not conititute ldaho Public Utilities Commission

= - or Federal Energy Regulatory Commission approval that may be required.

e BT

X "
Witness my hand this /5 day of September, 1952‘315 B

* Chief, Uperations Bureau

.

v

.
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AGRELEMENT
THIS AGREEMENT, made and cntered into this /S¥day of
é;quL, . 1982, by and betwecen COGENERATION, INC., an Idaho
S s corporation, the principal office of which is in Twin Falls,
b Idaho, hereinafter referred to as "COGEN": and EMH INVESTMENTS,
. a partnership composed of Carl V. Edwards, Gerald Lee Martens
and Charles D, Howard, with its principal office in Twin Falls,
< . Idaho, hereinafter referred to as "EMH™.

oL WHEREAS, Cogen filed Application for uxemption for

project No. 4165 with the Federal Encrgy Regulatory Commission,

hereinafter referred to as "FERC®, which exemption from licensin
) was granted on June 30, 1981; and

S ’ B WHEREAS, Charles D. Howard, on behalf of EMU, Filed
Application for preliminary permit with FERC on project No.

6015-0000, and EMIl now contemplates an amended preliminacy

- S—T Vs -
permit Application for the same project, and a cancellation
v ( oL . of Application for Minor license No. 6015-001, and
- {' : ) . . '..- WHEREAS, certain facets of both proposcd projects

- interface because they propese the overlapping use of certain
3-1'1‘ - real property in the development of cach project; and

o *;f'_A;_:_ ) WHEREAS, the parties acknowledge that it is in their

mutval interest to re;olvc the interfaces so that both projects
s '-:_ -';f.' may procced to completion, and the parties hercin wish to deline
- _ their agreement in writing; .

T S - NOW, THEREFORB, in considecration of the execution of

this Agreement which shall constitute good and valuable consid-

eration, and other considerations hereinafter set out, receipt

- i--_- T ?'hi- N : * of which is hereby acknowledged, thae parties hereto agree as
. follows: - - .
e —~. , ¥ ) I .S

g WITNESS E TH:
1.

Cogen agrees to seaure the servic Qf JUB Engincers

ﬁn?%?é’?ﬁﬁrb&gp

-. _ | ;‘f”l”-t*ﬁ;f
. S _ ‘qta;‘yis ﬂE97

Inc. to perform for EMH the electrical e

kN

hd Py Y




and generator, control equipment and intertie}. on an “as
necessary” or “"requested”™ basis. The fécs to be charged by

JUB Engineers Inc., t; EHH will be the same as fees normally
charécd by JUD Engineers Inc. to othar hydrcelcctrié cli;ntele.:
Jup ﬁngineers Inc. ag}ees to work with and be available for
general consultation with EMH during the "feasibility stud&‘

and "design phase” stages of EMH's project. JUB Engineers

Inc. will execute its consent to this provision by the execution

of the "approved” signature block at the end of this Agqreement.
- II1.

The parties acknowledge that both proposed projects
must be tied to a forty-six (46) kilovolt line on completion.
The forﬁy—six (46} kilovolt line is ;pproximately t@o (2) to
four (4) miles south of the projects. it is acknowledg;d that
it would benefit EMH to use Cogen's transmission line and
substation protection to the connection. As a part of this
Agreement, Cogen §§rees to allow EMH the use of its transmission

line which will run Ffom-Coggn's project to said forty-six
(46) kilovolt line ;;.no cost t; EMH Eo; the use of said line
or for the maintenance thereof,
iII.
The parties acknowledge that Cogen presently has an
exclusive road access to its proposed power plant apd diVursioh
works, and that Cogen must qpnstruct an improved gravel road
to maintain and operate the facilities it plans to construct.
Cogen will assist £MH In requesting permission from Idaho
érozen Focds Corp. to use the Cogen private access road. EMI

shall not be liable for any of .the cost or expense in constructinc ’

or maintaining sald private acess road. As partjal consideratio:

for this K@reement,-Cogeﬁ—wrll assist EMH in negotiatfhg the
approval of Idaho Frozen Fooeds Corp. for EMH to have the right

of use of Idaho Frozen Fohgf Corp.'s properties to construct,-

.
.
.
oy,




1/'

operate, and maintain a hydroclectric power plant on Rock

Creeck upstream from Cogen®s proposced power plant on Rock Creek.

Cogen will also assist in negotiating permission to allow EMH

access across Rock Creek at Coqen's point of diversion, and

hereby agrees to grant unto EMIl 3 right of access across Rock
Creek at Cogen’s point of diversion. 1In connection therewith,
Cogen shall incorporate into éhe construction of its diversion,
facilities to allow EMH to set beams for bridge decking sufficier
to support heavy construction equipment at no cost to EMH.
Iv.

Cogen agrees that in the event that the negotiations
for access and a “Rovyalty Agreeﬁent' with Idaho Frozen Foods
Corp. on behalf of EMH are not successful, Cogen will pay‘EMH

a royalty of TEN THOUSAND DOLLARS ($10,000.00} per calendar

year, {(prorated as to the first year if less than a full

calendar year) for <¢ach and every year that Cogen's plant is

in operation and no permisssion has been obtained from Idaho’

Frezen Foods Corp. or its successors and assigns. At such

time as EMH obtains access .and a’;;:;;;;::;;;\ERoyalty Agreement”

with Idaho Frozen’'Foods Corp., regardless of the feasibility
of EMH's project or EMH's decision to pursue coastruction of

its power project, this provision will cease and hecome null

and void. (For the purposes of this Agreement, a “Royalty
Agreement” with Idaho Frozen Foods Corp. shall be defined as
an Agreement under which EMH would pay between six percent

(61) and eight percent (81) of gross revenues generated on

the power head located on-Idaho Frozen Foods Corp.'s property

or any other figure acceptable to EMH.) It is further agreed.

a

that both parties will actively pursue negotiations with Idaho

Frozen Poqgi Corp. immediately. It 1s understood that the

agreement with Idaho Frozen Focds Corp. must have a mipnimum




term of two {2} years to allow EMIt to begin construction after
. - e D

the date of the exemption or licensc has been received by EMH

PR
from FERC and two (2) years after the initiation of constructi

.~
~3
2
[

o

e

P T R . .

to complete ;ﬁé project. If EMH is not granted an exemption
or licensc by FERC during the term of the perliminar; permit,
then and in such even any agreement batween EMH and Idaho .
Frozen Foods Corp. shall term}nate at the end of said prelimin
permit period. -
V.
EMH will modify and/or amend its preliminary permit
application to FERC to climinate possible conflict between
the proposed power plant and the discharge thercfrom, and
Cogen's Point of diversion in accordance with the drawings
attached heretq as Exhibit "A". it being agreed by and betwees
these respective parties that not more than fifteen feet (15')
G TR - : oo of head will be utilized by Cogen on lands covered under permi!
#6015, and that Exhibit "A" shall bc modified to reflect the
(( g --_ same. That because of the nature of the two (2) projects,
the power plant tailrace from EMH maf overlap the arca describe
in Exhibit "A™ and for that reason it is hereby agreed that -
EMHE may construct its power plant and tailrace at the point
indicated on, and in accordance with, Exhibit "8",
VI.
Cogen desires to construct its project during the
P calendar year of 1982, and the parties agree as further

consideration of this Agreement to cooperate and diligently

'J2=:43%‘;};*§?$}7‘$i% work to obtain an amended license exemption for Cogen in
accordance with Exhibit "A”" hereto, and an amended preliminary
parmit for EMH in accordance with the stipulations of this
Agreement,__ The pa{tieé-agree to execute the necessary

- documentation to forward to the Federal Energy Regulatory

Commission as soon as possible so as to facilitate the

lan .
earliest possible approval of the Federal Energy Regulatory

s 2o,




Y

commission for the development of these two (2} projects on
Rock Creek.
: VII.

The cost and expense for the construction and maintenand
of any other facility or works jointly used by these respectiv.
parties in connection with their respective projects which
have not specifically been referred teo above shall be paid
by these parties on a pro-rata basis determined by the amount
of power developed by each party.

Ko

In the event any provisions of this Agreement may LF
45 PROPOSED 70 HBEANMMENDED Of STHERLUISE Hepra hecee A
cause the invalidation of preliminary permit 'GOLEC it is agrees
that any such provisions shall be amcnded so as to eliminate
the cause of such invalidation.
The parties hereto respectfully bind themselves, their
successors and "assigns.
IN WITNESS WHEREOF, the parties hercto have executed

this Agreement in triplicate the and year'first above written.

COGENERATION, INC.

ok a et
ﬂ;;%fT: [//; 6//

Secretary *

. EMH INVESTMENTS

oIt ol

carl Vv wards .

454442( :Zf?ﬂ4£¢£L:

-(:::;rﬂﬁﬂd

- /'f
w V.<.r Fresesn’

Charles D. Howard 3

"\‘— "
APPROVED:

JUB ENGINEERS, INC.




STATE OF 1DAHO } -
)ss
county of Juia Falls )

On this /.’5'--i day of Ou,u_ , 1982, before AN ¥
Publig in and for said Statq,/personally appeared }:i} {fi;ﬁa
and fLeotd W Re L tnown or identified tgl}i

the President and Secretary, respectively, of COGENERATI

INC., the corporation .that executed the foregoing instrumcnt,
and acknowledged to me that such corporation. executed the same.

IN WITNESS WHERECF, I have hereunto set my hand and
affixed my official seal the day and year in this certificate
first above written.

e L Lo
. Notary Public Tor' Idaho;
residing at . Idaho.

STATE OF IDAHO }
. )ss
County of Zwiq Plls )

On this .éi Aday of >&u~__.. . 1982, bcefore me, a Notary
Public in and foYr said State, personally appeared CARL V. EDWARI
known to me to be the person whose name is subscribed to the
foregoing instrument and acknowledged I:o ma that he executed
the same. .

IN WITNESS WHEREOF, I have hereunto set my hand and
affixed my official seal the day and year in this certificate

first above written.
Hotary Public_for Idaho;
i ZelfZ

residing at . Idaho

STATE OF IDAHG )
}ss
County of Taw Fall)

On this /S~ day OfCJa::S « 1982, before me, a Notacy
Public in and for said State, personally appeared, GERALD LEE .

MARTENS, known t0 me to be the person whose name is subscribed
to the foregqoing instrument and acknowledged to me that he -
executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and --
affixed my official seal the day and year in this certificate

first above written.
No%ary Publlic fg_r 1daho:

. . residing ac . Idaho

x. . . ~




\'€=~_

STATE OF IDAHO ]
) { ss
County Of?f:-)'ﬂ Folls )

on this s¢- day of Q“,:! . 1982, before me, a Notary
Public in and for said State, personally appeared, CHARLES
D. HOWARD, known to me to be the person whose name is subscribe
to the foregeing instrument and acknowledged to me that he
executed the same.

IN WITHNESS WHEREOF, I have hereunto set my hand and
affixed my official seal the day and year in this certificate

first above written.
44;. Zary Public rgr Idahp;
residing at M 1aa

STATE OF IDANHO )
—_ }ss
County of /Jpha F}/S )

On this /¢ day of 0_)}:,5! . 1982, hefore me,
a Notary Publjic ‘in and for said State, personally appeared
N uti ¢sTsmn ¢ known or identified to me to be the
president of JUB ENGINEERS, INC., the corporatjion that executed
the foregoing instrument, and acknowledged to me that such
corporation executed the same.

. IN WITNESS WHEREOF, I have hereunto set my hand and
affixed my official seal the day and year in this certificarce
first above written. .

Notary Public tqr Idaho;
residing at” Z,5 " zgz . Idaho.
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. UNITED STATES OF AKERICA
PEDERAL ENERGY REGULATORY COMMISSION pyg27 1986

Charles D. Howard Project No. 6015-007

ORDER 1SSUING LICENSE
{Major Project = SMW or Lens)

¢ (Ismuad Auguat 29, 1986)

Chacles D, Moward has filed a license application under
Part I ot the Federal Powsr Act {Act) to construct, operate, and
maintaln the Rock Creek No. 2 Project, located in Twin Falla
County, ldaho, on Rock Creek. The project would occupy lands of
the United States administuetred by the Bureau of Land Management.

Hotlce of the spplication has baen published. The motions to
intervene that have been granted and the comments flled by agencies
and individuals have been fully considered in determining whether
to lasue this license, as discussed below.

idaho Pover Company asked that a need for project output be
shown, The noed for project power and its economic feasibllity
are discussed in the attached Environmental Asaessment (EA). The
Commission has also discussad these {asues rafsed py IPC in its
recant licensy ocder. for the Horseshoe Bend Project No. 5376,
16 FERC $61,135 {19386).

A proposed project is economically fessible so long as ita
projrcted levelized cost (s less than the long-term levelized
cost of altarnativejenergy to any utility in ths reglon that can
be served by the pebject. Staff has calculated the projected
altarnstive energy-cost In the region to be 73.1 milla per kilowatt
hour as of the date the Rock Creek No. 2 Project ls expected to
go on line, This cost {s based on the generic coal-fualed steam~
electric plant torecasted by the Northwest Power Planning Council
in lts proposed resources portfollios to come on llne about the '
year 2002, Since the lavelized cost of ensrgy from the Rock
Creuk No. 2 project ls significantly less than this cost the
projuct Ls economically feasible,.

The applicant proposes to sell the power gensrated by the
project to ldaho Power Company.
{1PUC) has established a J5-year levelizad cost for Idaho Power
Company of 47 mills per xilowatt hour for projects goling on line
in 1987. This rate {8 lower than the estimated levelized cost of
ths Rock Crask No. 2 projuct of 53,2 mills per kilowatt hour.

The pgopozed project thus might not ba £inanclally feaslble it ie
has to dépend on a power sales contract with Idaho Power Company
t the established rates. However, the project power could also
sold t'o other utillties In the Northwest or Californla whose

GrFucrrently established avoided costs range up to 80 milla per
ckilgwatt’ hour.
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Based on projected regional coste and the currently established
rates in the veglon, staft ia roasonably confldent that thaore
will be a market for the projoct powor at prices sufflcient to
support construction within the time constralnts of the license.

The 1daho Department of Water Resources {1DWR) requestsd that
the Commiasion condition the license to lnsura that the praject
would not interfere with developments on the Snake Rivur and 1ts
tributarios pursuant to the ldaho State Water Plan., This request
s not granted for the reasons glven by the Commisalon in the
Horsashoe Bend license order where IDWR requested the Inclusion of
the sama condition.

Summary of Findings

An EA was lssued for thle project., Background Information,
analysls of impscts, support for related license articles, and
the basis for a finding of no signlficant [mpact on the environment
ars contained ln the EA attachsd to thls order. Issuance of this
license is not a major federal actlion significantly affecting the
quality of tha human eavironment. .
f

The design of thia project is conaistent with the englineering
atandards governing dam safety. The project will be aafe |(f
conatructad, oparatsd, and maintalned In actordance with the
raquirements of thia license. Analysis of related lasues {s
provided in the Safety and Design Assessment attached to this
ocder.

The Director, Office of Hydropower Licensing, concludes that
the project would not contlict with any planned or authorized
development, and would be best adapted to comprehensive develep-
ment of the waterway for beneflcial public uses.

The Director ordersi

(A} This license is issued to Charles D, Howard (licensee}
for a peciod of 50 years, effective the flrat day of the menth in
which this order is issued, to construct, operate, and maintain

the Hock Creek No., 2 Project. This license ls subject to the

terms and conditions of the Act, which is !ncorpocated by reference
as part of this llicense, and subject to the regulations the
Commission issues under the provislona of the Act.

{B}) The project consists of1

{1) All lands, to the extent of the llcensee's interests In

' ﬁhose lands, enclosed by the project boundary shown by Exhibit G:

Exhibit G- FERC No., 6015~ Showlng
1 19 Project Locatlon
2 20 Alignment Plan View

~
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{2) Pro}ect works conslsting of1 (a} a %.5-foot-high,
4u~tfoot-long concrete diversion dam with crast elevation 3,308
teet; (b) a concrote inkake structure with an overall length of
b8: Lactt (c) a 66-inch-diameter, 2,700-foot-long ateel penstock;
{d} a J0-toot-wlde,,.50-Enot~long, l4-foot-hlgh concrete powerhouse
contalinlng three generating unlts, rated at 1.1 MW, 0,52 HW, and
. 0.2 MW; (e) a cuoncrete tallrace with a normal water surface

alevation of 3,161 fects (f) the 2.4-kV gencrator leads: (g) a
2.4/4.16-kV,; 2MVA transformer; (h) a 4,700-foot-long, 4.16-kV
tcansmission line connecting to an exlating ldaho Power Company
subastations -{1) access Eacllities including a l4-foot-wide,
44-fpot-long steel bridge, 20,000 feet of exlsting gravel road,
and 2,700 feet of proposed gravel coad: and (j) appurtenant
facilities. b o -
. 3l . H

The project works generally described above are more apecifi-
cally shown and duscribed by those portlons of Exhlbits A and F
recommended for approval {n the attached Satety and Design Agsessment.

“ {3) All of the structures, Elxtures, equipment or faclllities
used to operate or maintaln the project and located within the
project boundary, all portable property that may be employed in
cvonnaction with the project and located within or outside the

, project boundary, and all tlparian or other rights that are !

, hucussary or appropriate tn the operatlon or maintenance of the

i project. Lo ! .

(c)

‘e Exhibit G described above and thoss lectidﬁs of

.f.ExhiblLs A and F tecommendod for approval in the attached Satety

| and.Deslgn Asscssment are approved and made part of the llcense.
A PN TR | e b
(D) This licanse is subject to the articles sat forth in
form L~2, (October 1975), entitled “Terms and Conditlons of
License for Unconstructed Majour Project Affecting Landas of the
Uritud States,” except article 20. The llcense 1s also subject
to the following additional articles: '

Artlcle 201. The llcensos shall pay the United States the

toliowing annual' charges, effective the Eirat day of the month in
which this licente is lasu-d:”
AL b . 1

"~ a,  For the purpose of reimbursing the Unlted States for the coat
£33 . of administration of Part I of the Act, a reasonable amount
' © as determined ln accordance with the provislona of the
@y | Commission'si regulatlons in eflect from time to tiome. The
Yag Y- suthorlzed Installed capaclty for that purpose Is 2,530

#fg.horsepowcr.” ) I .
ﬁ.‘f'ﬁ"'rur the putpose of recompansing the United States for the
#5020 use, occupancy, and enjoyment of 1.6 acres of lts lands,

§:£;? a teoennable annual charge as determined Ly the Commlssion In

sccordance with its regulations in effect Lrom time to time.

c ok

. Artlcle 202. Pursuant to Section 10(d) of the Act, after the
flret years of operation of the project under licenae, a
specified reasonable rate of taturn upon the net Investment {n
the project ahall be used for detotminlng surplus earnings of the
project for the establilahmant and maintenance of amortizatlion
reaerves, One half of the project surplus carnings, if any,
accumulated after the first 20 years of operation under the
licanse, in excess of the specified rate of return per annum on
the nat investment, ehall be set aside In a project amortlzatlen
resecve account at the end of each fiscal year. To the extent
that there 13 a,detlclency of prnject earnings below the specified
rate of return per annum for any fiscal year after the first 20
years of operatlon under the license, the amount of that deliclercy
sha}l. be, deducted from the amount of any surplus earnlngs
subsequently accumulated, untl]l absorbed. Cne-half of the
remaining surplus earnings, 1f any, cumulatively computed, shall
ba set aside i{n the project amortization rescrve account., The
amounts establlshad in the project amortizatlon reserve account
shall be malntalned untll further ordet of the Commnisslion.

The annual spacified reasonable rate of rkturn shal]l be the
sum of tha annhual welghted costs of long-term debt, preferrted
stock, and common eguity, as defincd below., Tho annual welghted
cost for each component of the rate of return shall be calculated
baped on an average of 1] monthly balances of amounts propercly
Ilncludable In the llcensea's long-term debt apd proprietary
capltal accounts as listed In the Commiscion'h Uniform System of
Accounts. The cost rates for long-term debt and preferred stock
shall be their respective weighted average cosis for the yea,
and the cost of common equlty shall be the interest cate on 10~
year government bonda {reported as the Treasury Department'a 10
year conatant maturity series) computed on the monthly aversye
tor the year in question plus four pecrcentage points {400 basls
pointasj. . i ’

+. Article 203,. The ficenses shall clear and keep clear to an
adequate width all lands along open condults andishall disprse of
all.temporary structures, unused timber, brush, refuse, or other
material unnecessary for the purposea of the project which result
from malntenance,; operatlion, or alteratlion of ths project works.
In:addition,iall tress along the perlphery of project rescrvelcs
which may dle durlng operations of the project shall Le removed.
All clearing.of landa and disposal of unnecessary materlal shall
be done with due diligence to the sat{sfaction of the authorized
representative of the Commlaslon and In accordance wlth appropriate
feferal, state, and local statutes and regulationa.

ton Article 301, The llconsee ahall commence construction cof
project works wlithin two years ftom the lssuasce date of the
ligense and ahall complete consttuctlion of the project within
four years from the f{ssuance date of the license.




Article 102. The llcensee shall, at least &0 days prlor to
atart of conatruction, submit one copy to the Commisslon's Reglonal
Dlrector and two copies ta the Director, Division of Inspectlons,
of the tina) contract drawings and speclficationa for partinent
foatures of the project, such as water retention structures,
powerhouse, and water/tonveyance structuroa. The Director, Dlvislon
of Inspections, may require changes In tha plans and speciflcationa
to assure a safe and adequate project,

Article 103 ., &he licenses shall review and approve the
design of contractor-deslgned cofferdama and deecp excavations
prior to the start of construction and shall ensuce that construc~
tion of coffwrdams and deep excavations i{s conslatent with the
approved design. At lsast 30 days prior to stacrt of construction
of the cotferdam, the licensee shall submit to the Commisaion's
Regional Director and Director, Division of Inspections, ons copy
each of the approved cofferdam construction drawings and speclfica~
tions and the letter(s) of approval.

Article 304 . The licensee shall within 90 days of completion
of construction £f11le with the Commission for approval reviscd
Exhlbits A, F,, and G to describe and show the project as buiit.

s i

Acticle 305, The llecensee ahall, at least 60 days prior to
start of construction, submit one copy to the Commlssion’'s Reglonal
Director and two coples to the Director, Divislon of Inspectiona,
ot the contract drawings and specifications for a syatem to
automatically shut off flow to the condult or panstock at the
diversion headworks, Jn the event of a condult or penstock faflura.
The Director, Divislon of Inspectlons, may require changes In the
rlans and apeciflications to assure a safe shut down of the conduit
and penstock and thereby prevent serlous environmental damage.

1

Article 401, = The licensee, after consultation with the
fdaho Gepartmant of Fish and Game, U.S. Flah and Wildlite Service.
Buryau of Land Management, and Soil Conservation Secvice, shall
prepare and flle with the Commisalion within 6 montha from the date
ol issuance of this license, a plan to control erosion and dust,
to stabillze sloped, and to minimize the quantlty of sediment or
other potential water pollutants rasulelng from constructlon and
opucation of the preject, Lncluding spoll disposal. The plan
shall also include functional design drawings and map locatlons
of contrdl measurest an implementation schadule) monitoring and
maintenance programs for project construction and operation,
including procedures for amargency situations (rock !allnqard
pireline (allures); and provisions for perlodle raview of the
plan ang for making'any- necessary revisions to the plan. Documenta-
tion of agency consultatlion on the plan and copies of any agency
recommendations shall be included In the £iling.

)

_and Game.

=

, In the event that the llcensoe does not concur ¥With any
agancy recommendationsa, the llcensee shall provide a dlscuasion
of ths reasona for not concurring, based on actual slte geologlcal,
soll, and groundwatar conditions. Tha Comm!aslon rescrves the
rlght to require changes to the plan. Unlesas the Diractor,
Office of Hydropower Llcenalng, directs otharwlse, the licenseo
may -commence grqund-disturbing or spoll-producing activitlea at
the project 90 days after fillng the above plan.

* Article 402. The licensee shall operate the Rock Croek
No. .2 Project In an Instantaneous run-of-river mode tor the
protection of fish and wildlite resources. The llcensee, In
operating the project in an instantaneous run-of-rivar mode,
shall at a1l times malntain a discharge from the project so that
flow In Rock Creek, as measured immediataly downstresm from the
project tailrace, approximates the instantanscus sum of Inflow at
the diversion atructure. Instantaneous crun-of~river operation
maylba tempocarily mogifled 1f required by qperating emergencies
beyand control of the licensee, and for sahort peciods upon mutual
agroement between the licenses and the Idaho Department of Fish

-

. I .
, v Article 403, The licenses ahall malntaln in Roek Creek
batween the diversion structure a&nd the tallrace, a contlinuous
minimum flow of 41 cublc feet per second (cfs} In October, Hovember,
February, and March, 3! cfa in December and January, and 82 cts
from April 1 through Septembar 30, as measured immediately down-
stream from the diversion dam, or the inflow bt the diversian,
whichevaer 1ia.less, for the protectlon of tish and wlldlife resources
in Rock:Creek. This flow regima may be temporarily modiflied 1f
required by operating emargencles beyond the the control of the
licensee, and for short perlods upon mutual agreement between the
licensee and the idaho Department of Fish and Game.

Article 404, The llcenses, after consultatlion with the ldahe
Department of Fish and Game, and within 6 months of the date of
issuance of this license, ashall install a streamflow gange In Rock
Creex i{mmediately upatream of the powerhouse outfsll. The licensec
shall monitor streamflows and malntain tecords of dailly minimum
and maximum flow releases from the diversion dam for each water
yaar (Qctober 1 through September 30). The llicenses shall provide
these dally records of each year to the Idaho Department nof Fisn
and Game by December 31, for the preceeding water year and more
often if requestad by the agency.

Agcicle 405, The llcensee, after consultation with the ldaho

Dapartment of Fish and Game and within'6 months from the date of

Issuance of thia license, shall file for Commission approval
tunctional daslign drawings of the fish screenlng structure for
the lntake and of the design features of the tailrace tn prevent
the attraction and entry of fish. The tilling shall include
documentation of consultatlon and comments of the consulted
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agencivs on the drawings., The llcensee shall (ile as-built
dravinegs with the Commlaslon within 6 months after comploting
cunstruction.

Article 406. The llcensee, after consultation with the
1daho Ocpartment of Fish and Game and within 6§ monthe from the
date of issuange of this license, shall file for Commission
approval fungtional design drawings of fish passage facllities
for the Ruck Creek Ho. 2 Project and a planto monitor the opera-
tion of the flsh passage facilities. The fillng shall include
documentation of agency consultatlon and agency commants on the
dravings and monitoring plan. The licensae shall file as-bullt
drawings with the Commission within 6 months after complotion of
construction.

4
i

Article 407. The llcensee, after consultation with the
V.8 Fish and Wildlife Service and the Idaho Depacrtmant of Fiah
and GCame and within 6 months from the date of [ssvance of the
licoense, shall flle a transmission line design plan, prepared in
accordance with the guidelines set forth in "Suggested Practices''
tor Raptqr Protection on Power Lines™, Raptor Research Report
No. 4, Raptor Rasearch Foundatlion, Inc., 1981. The plsn shall
include detailed design drawings of the transmission line, clearly
showing phase spacing..conliguration. and grounding practices, a
construction schedule, .and aguncy comments on .the adequacy of the
design plan. Unless t ¢ Director, Otflce of Hydropower Llcensing,
instructs otherwise, ensoe may commence consatruction of trans-~
mission line !acllitleg S0 days after f[lling the plan. 1.
« b
Article 408, The llcenses, after consultation with the Idaho
Department of Flsh and Game and the U.S. Flsh and Wlldlife Service,
and within 6 months from the date of issuance of thils license,
shall file ftor Commliasion approval a wildlife mitigative plan,
The plan shall include speclfic measures to ravegetate disturbed
areas with native plant speclaes beneflcial to wiidlife and measures
to mltigate the loas of cipacian vegetation. An implementatlon
schedule and agency ‘comments on the plan shail ba included in the
filing.

Article 409, The licendee shall, prior to any future coﬁsgéuc-

tion at the project) consult with the Idaho State Hlstorlc
Preservatlion Otflcer {SHPO) and the Bureau of Land Management .
(BLM) about the nectd For cultural resource survey and salvage...
work. Dacumentalifon of the nature and extent of consultationg
including a cultural resources management plan and a schedule to
conduct any necessacy *nvestlgatlon prior to such construction,
and a copy of a letter from the SHPO accepting the plan, shall be
led with the Cbmmnlssion within 6 months prlor to any construction
Flvity In' the location of such Linvestigations. The licenaes
all make lvallablt fundd In a reasonable amount for any auch
wck as reQuired. It any previously unrecorded srcheological or
Qnistoric oltes are dlacovered during the course of constructlon
e dqyoigbmen: ol any project works or other taclilities at the

1
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project, construction activity in the vicinlty ohall be halted, a
quallfled archoologist shall be consulted to determlne the elgnifi-
cance, of the sites, and the licenseo shall consult with the $1IPO

to develop a mitigative plan for the protectlon of signlilcant
archevological or historic resources. If the llconsea, tho SHPO,
and DLM cannot agree on the amouht of money to be cxpended on
archeological or historical work related to the project, the
Commission reserves the right to requlre the licensee to conduct,
at its evn.cxpdnsa. any such work found necessary.

- “Article 410, The Commission resarves the authorlty to order,
upon' Its own motlon or upon the rac0mmendatlon of federal or
atatﬁ'tlsh and wildlife agencies or affected Indian tribes,
alterhtions of projeet structures and operations to take Into
account to the Fullest extent practicable at each relevant atage
of the decislon-making processes, the ruqlonal Elsh and wildlife
progrom developed and amended pursuant to the ‘Paclfle Northuest
Elect'tic Pow-r Plnnning and Consarvation Act,

LIl ]

Article 411, (a) 1n accordance with the provlsiona of this
articTe, the llcenses shall have the authority to grant pecrmission
for certain types of use and occupancy of project lands and waters
and to convey certaln tnterests in project landa and waters for
certain other types of use and occupancy, without prler Cunmission
approval., The'licensse may exerclse the authorlfy only If thae
proposed use and occupancy la conslatent with Lthe purposes of
protecting and enhancing the scenlc, recreatioendli, and other envi-
ronmental values of the project. For those purposes, the licensee
shall also have continuing responalblllity to supervise and control
the.uses and occupancies for whlch it grants permlssion, and te
monitor the use of, and ensure compliance with. the covenanta of
the Instrument.of conveyance tor, any interests that -it has
conveyed, under this article., If a permitted use and occupancy
violatea any conditlion of this article or any other condition
imposed by the ilcensee for protectlion and enhancement of the
project's scenic; recreatildnal, or other environmental values, or
it a covanant.of a conveyance made undar the asuthority of thls
artlcle s violated, the licensee ahall take any lawiul actlien
neceanary ‘to correct the violatlon. For a permltted Jse or
occupancy, that actlon [neludes, 1f necessary, cancelling the
permission to use and occupy the project lands and watecs and
requiring the: removal of any non-complylng atructures and
faclilitiea. .

| Lo . " L

.ilb) The types of use and cccupancy of project lands and
waters for. which the llicensee may grant permission wlthout prior
Commissi{on approval are: {l) landscape plantings; (2} non-
cornmerclal plers, landings, boat docks, or slmilar structures
and - facllitlos that can accommodate no more than 10 watercraft
at a time and where said facllity is intended to serve single-
family type dwelllngs) and {3) ombankments, bulkhoada, retalning
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walla, ot simllar structures for arosion control to protect the
existing shocrellne. To the extent feasible and deslrable to pro-
tect and enhance the project's acenle, recreatlional, and other
envitonmental valued, the llcensce shall require muitiple use and
occupancy ot facllities for access to project lands or waters. T?e
licensca shall also ensurs, to the satisfaction of the Commission's
author!zed representative, that the uses and occupancles for whlch
it grants permlasion are malntalned ln good repair and comply :lth
applicable atata and local health and safety requlrements. Before
qgranting permisalon for constructlon of bulkheads or retalning
walls, the licenseo shall:s (1} iaspect the site of the proposed
construction, {(2) conalder whethar the planting of vegetatlon or
the use of riprap would be adequate Lo control ercaion at the site,
and (3) determins that the proposed construction le needed and
would not change the basic contour of the rasarvolir shoreline.
To implemant this pacragraph (b}, the licensea may, among ctherl 4
.things, establish a progranm for {ssuing pernits for tha specitia
. typus of use and occupancy of project lands and waters, which may ,
be subject to the payment of a reasonable fes to cover ths licensse's
costs of administeclng.the permit progeam. The Commlasion reserves
the rlght to requice the licensas to tile a description of its
standards, guidelines, and procedures for {mplementing this
patagraph (b) and to reguira modification of those standards,
guidelines, or procedures.

e
¢} The llcensde may convey easements or rignta-ot-way
acroa;.'or lcases of, project lands for: {1] replacement, ex?aR—
sion, realignment, or maintenanca of bridges and roads for wh cz
all necessaryistate and federal approvals hava been obtainedt (ilt
atorm Uraina .and water malas; (3} sewers that do not dischacge into
pruject watersy {4) minor access roads; {$) telephons, gas, and
eloctric utitity disteibution 1llnes; {6) non-project overhead .
electric transmission lines that do not tequire srection of augpo:r
structures within the project boundacy) (7) submhrine, overhea ;
underground major telephone distribution cables or major electr f
distridution lines (69-kV ocr less); and (8) water lntake or pumping
facilities that do not extract more than one mililon gallons p;r
day from a project regervaic. No later than January 31 oi :?c
year, the licenses shatl file throe coples of a report br -) 5 -
' descrlbing foc sach conveyance madae under thln_paraqraph {e r-hu
ing the prior calendar yoar, the type of linterust ccnveyed,t e of
locatjon of the lands subject to the conveyancs, and thg nature
the usP tor which the Interest was conveyed.
e d . 2
w The ‘licensss may convay' fee title to, eascmenta ot )
clght flt-uny across, or leases of project lands fort (1) -con and
steudtion of new bridges or roads for which all necesssacy state 2
eda¥al approvals have beean obtained; (2) sever or effluen P
;ﬁmg discharge into project waters, tor which all nocessary al 2
"'abltate water quality certliflcates or pecmits have be;n ogtangz H
other pipelinazas that cross project lands or vatersd u: cgrlc
chargs into project wataera) {4) non-project ovarhead ele
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transmisaion lines that requlre erection of aupport atructuros
within tho project boundary, for whlch all necessary federal and
stato approvals have beon obtalned; {5) prlvate or public marinas
that can accommodate no mocre than 10 watercraft at a time and are
locatod at loast ono-half mile from any other prlvate or publile
marina; (6} recreatlonal development consistent with an approved
Exhiblt R or approvad report on recreational rescurces of an Exhibit
Ef and (7) other uses, 1f: (1) the amount of land convayed for a
partlicular use le five acres or lessa; {1i) all of the land conveyed
la located at least 75 feet, measuraed horlzontally, from the edge
of the project reservoir at normal maximum surface elevation: and
(111) no more than 50 total acres of project lands for each project
development are conveyed under thls clause (d}(?) in any calendar
year. At leaat 45 days 'before conveylng any linterest (n project
lands under thia pavagraph (d), the licenses must submit a letter
to tha Divector, Office of Hydropower Llcensing, stating ita lntent
toconvey the lnterest and brletfly describing the type of lntecreat
and locatlon of the lands to be conveyed (a marked Exnhlbit G or K
map may ba used), the nature of the proposed use, the identity of any
federal or state agency officlal consulted, and any federal or
state approvals raequired for the proposed use. Unleas the Clrector,
within 45 daya from the f11ing date, requiras the licenaco to flle
an application for prior approval, the licensee may convey the
intended intersat at the and of that pariod.

v (e} The following addit{cnal conditions(:pply Lo any

intended. conveyance undor paragraphs (¢) oc (d) of thls

agtleclet P

aitve , {1) Before conveylng tha Interest, the llcensee shall
lusconasult with federal and state fish and wildlife or recreation

. agenclies, as approprlate, and the State Historlc Preservaticn
rar pEldcer,

H1)

pioa {2) Before conveylng the interest, the licansee shail
+ . determine that the proposed uae of the lands to be conveyed Ls
i1 :not inconalatent with any approved Exhibit R or approved
-1 «report on recreational resources of an Exhiblt E; or, Lf the /‘“\
~y project does not have an approved Exhiblt R or approved report
vl on recreational resources, that the landa to be tonveyed do
i tnot have recreational value.
v b

(3) The instrument of conveyance must include covenants
i+ running with the }land adequate to ensure that: (i) the use of
v.f the lands conveyed shall not endangec health, create a nuisance,
|  or othurwlse be incompatible with overall project recreaviconal
. usa; and {(i1) the grantae shall take all reoascnable precautions
wi b, to ensurs that the construction, operation, and maintenance of

+ . ‘.structures or facllitles on the conveyed lands will occur in &

.ily mannar that wlll protect the scenic, recreational, and environ-
mental values of the projsct.
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(4) The Commission reserves the right to roquire the
Llcensce to take resasonable remedial actlon ko correct any
viclation of the teems and conditions of this artiele, for the
protection and enhancement of the project's scenle, recreatlonal,
and othar envlronqqntal values. .

R ol

(£} Tho-cehveyanée of an Interest i{n project lands under
this art{cle does not {n {tself change the project boundarles.
The project boundarics may be changed to éxclude land conveyed
under this article only upon approval of revised Exhlbit G or K
drawings {project boundaty mapa) reflecting excluslon of that
land. Lands conveyod under this artlcle will be excluded from
the profeck only upon a determination that the lands are not
necessacy for project purposes, such as operation and maintenance, .
tlowage, recreation, public acceas, protection of envitonmental
r¢sources, and shorelihs control, including shoreline aesthetle
valuas, Absent extcadbrdinary circumstances, proposals to exclude
lands conveyed under this article from the project shall be ,
vonsolidated tor consideration whan revised Exhibit G or K drawings
would be f(iled toriapﬁroval tor other purposes.

. ..

PR

tg) The autﬂorliy granted to the licensee under this article
shall not apply to-any part of the public lands and reservations of
the United Statesaincluded within the projact boundary.
] . i

(E) The rollet requestad In the motions to intervene by
Idaho Power Company and }daho Department of Water Resources is
denled. 2 . v o .

L} * . .

(F} This order is {ssued under authority delegated to the
Director and is final unless appsaled under Rule 1902 to the
Commisslon by any party within 30 days from the issuarce date of
this order. Filing ah; oppeal doos not stay the alfective date
of this order or any .date specified in this order, The licenses's
fallure to appeal this order shall constltute acceptance of the
iicense, P : S

LI

Dicector, ' Office of : " '

L
T Richacd T. Hunt
a.:. Hydropower Llcenslng
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: ENVIRONMENTAL ASSESUGMENT
DIVISION OF ENVIRONHMEHTAL ANALYSIS, OFFICE OF NYDROPOWER LICENSING
FEDERAL ENERGY REGULATORY COMMISSION

th Rock Creek Mo, 2 llydroelectrlic Project
t FERC No. 6015-007--1daho

ot Harch 28, 19986

[P ) s
T
1. AbPLICATION

on Auq’at‘)ﬁ, 1984, Charles D. Howard lappllcant) applied for a
major license of 5 megawatte (KW} or'less, for the Rock Creek
Ho. 2 ﬂydroelectf!c Project.

The project would be located on Rock Creek, a trlbutary of the
Snake River; approximately 4 miles from Twin Falls, ln Twin Palla
County, ldahu (figure 1]. Approximately 1.6 acres of lands i
admldl&tere@'by the Bureau of Land Managemsnt would bo affected.

I1. ‘PURPOSE AND NEED FOR POWER
L ‘Pdrpose' [
ot ) i . ]

The prbposed project would provide an estimated average of

10,453,000 kilowatt hours [kWh) of electrical energy per yeasr,
at & 63-percent plant factor, to the Idaho Power Company or to
another northwest utility.

8, 'Need for Powsr " '
..\ .

Avallabla data suggest that becausa of population grovth and a
continuing damand for amenities, growth in ths demand tor electrlce
povwer and enetgy will contlnue. Assuming poaltlve load growth
and an exigting resource base, a reliablliity need for additional
resources' Ban be projected to exist in the future for any power
system, Additlional rescurces would have to be obtained in the
future for any system in order to meet projected additlonal load
requicements wlth the degree of reliability required for present
syatems. The tlming of the need would vary {n dlfferent systems,
depending upon Auch factors as the rates of load growth, the load
characteristics, the avallable exlating power rescurces, and the
rellability criteria established for each systen.

Installation of a power reaource before a teliablllity need exlote
can be juotifled i, over the lite of the resource, the early
Installiatién''of the resource will provide benefits compaced to
the installation of the most likely alternative power resoucce
when a reliability need occurs. The early lnstallation of a hydro-
elactric resourkte and the use of hydroklectric energy to dlsplace
more expensive thermal energy genaration, coupled with the incre-
mantal deferral of a thermal capacity: alternatlve, can produce

i L3 1 . .
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economic benatits. Fosatl-fueled consorvatlon and reduced
atmospheric impacte of fossll-fusled combustion ace additlonal
benefits of hydrecelectric displacement and deferral of the thetmal
ganeration, ' T

X .
In the 198% Northwest Conservatlon and Electric Power Plan, the
Northwast Power Planning Council {Council) projects a regional

noud for addlticnal power rasources by 1992, based on a mid-high
growth rate lorecast and by 1996, based on & mid-low growth rats
foracast {the two equally llkely and most probable growth rate
scenarios). The Bonnaville Powar Administration forecast, released
in Decomber 1984, and the Pacific Northwest Utilitles Conterence
Committee forecast, lasued In March of 1385, shovw reglonal ansrgy
deélcits tor mid-range load forecasts inm the 1957-1998 -and 1995-1996
periods, respectively. Individual systems within the reglon also
indicate resource deficits exist prior td the caglonal deficlits.

Tha statf's aconomic analyses show & need for the project. From -
the time the project bedomes operational until it i{s needed to

muast incrcased reglonal power neidg[ the proposed project would

be avallable to lessed the use of exlsting fossil-fueled slectric
generating planta located in the Paclfic Nocthwest, Californla,

and tho Southwest, thus conserving nonrenewable resources and
reducing the emisslon of noxious byproducts caused by the combustlon
of foasil fuels.

In actordance with the 1980 Pacific MNorthwest Electric Power Planning

and Conservation Act (Northwest Act), the Council also prescribed
4 spectrum of rescurces to meet power needs through the year 2005
tor each of the reapective load forecast scenarios, In Loth the

mid-low and mid-higb forecast scenarics, these resources Include

cost-etfactive conservation, hydroelectric generating rusources,

and thermal genecating rescurces to strengthen secondary energy.

Additional cogenaration and coal-fired rosources are {ncluded to

meet the mid-high forecaat scenacio.

Sinco the Horthwest Act grants & higher prilorlity to the use of
rencwable~rescurce generation than to tha use of fossi)-fueled
genaration, the Installation of reliable, cost-effactive, and
environmentally accoptable hydroelectrle rescurces to defer the
tharma) goneration included in the Counclil plan la justiflablae
under the Horthwest Act.

Contlnulng mnoditlcatlons to increass the carcylng capaclty of
transmission llnes connecting the Pacific Northwest, California,
and thy Southwest will allow a significantiy greater trancfer of
powet than has occurred historically and willl provide an expanded
mug&o;_}or ueconomle project pover.
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C. Hydroelectric Power and Resource Utilizatlen Evaluation

The ataff made an independent study of the hydropower potentlal of
the Rock Creek Ho. 2 Project and found that the applfcant’s
proposed installed capacity, estimated average annual generation,
solection of slze and type of generation unlts, and construction
cost estimate are reasonable, P

The staff finds that the project is economlcally feasible based on
tuol savings from off-loading existing coal-fired, steam-electric
plants Ln the Paciflc Northwost untll 2002 and by producing equiv-
alent powar from a steam-electrie plant thercaftar, For the
analysis, ataff used a levelized power value of 73.1 mills/kWh, a
lovelized tax, savings of, 5.8 mills/kWh, and a lavel({zed annual
cost of 53.2 mills/kWh, giving & net annual benefit of 25.7

nmilla/kWh,

The staff incorporated the minimum flows proposed by the appllicant
into the estimates of annual generation and into the project's
economics., The 1.9-MW capacity would make gogd use of the Elow
ang hydraulic head of the site.

The proposed projact does not conflict with any proposed or existlng
dovelopments of Rock Creek, makas good use of the flow and tall

of the creek, and would be best adapted to the comprehensiva
development of Rock Creex upon compliance wiﬁﬁ the terms and
conditions of the license,

w1
111, PROPOSED PROJECT AND ALTERNATIVES

ol .
A, Proposed,Project . : .

.Tlﬂ. Project Dascription

. [ .
The propcaed project would consist oft (1} a %.5-foot-high,

1 40-foot-long concrete diversion dam; (2) a concrete Intake structure]
{3) a 66~inch-dlameter, 2,700-foot-long steel penstock; (4) a
1,500-square. foot powerhouse, containing three unlts with a total

. generating capacity of 1.% MW; [5) a concrets tallrace; (6) a
4,700-foot-1ong, 4.16-kilovelt, aerlal transmission line; and

1 {7 acceas faclllties, including a 4i-toot-long, steel bridge,

20,000 feet of exlsting gravel road, and 2,700 test of proposed
gravel road. Principal project features are shown {n figure 2.
nwThe project would be operated in a run~ocf-river mode, with a

.. hydraulie capacity of 190 cuble feet per secand {cla),

it . '

/‘\
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2. Propnsed Mitigative Maasuras

The applicant proposes the following mlitigative measuras:

(1) releaning a minlmum Elow of 41 cfs in October and November,

1] cfs in December and January, 41 cfs In February and March, and

82 cfs in April through Septembery (2) constructing self-cleanlng
screens to prevent fish from enterlng the penstotk) {3) designlhg
tha dlversion and inlet to prevent alc entralnment in the penstock:
(4) instslling (lish passage facilitles; {5) using a transmlasion
line design that would prevent raptor electrocutionst (6] schedulling
Instream construction activitles durlng perlods of low flows;

A7) using riprap in the tallrace to reduce eroslon In the tailrace;

{8} revegetatling disturbed areas with native vegetation; and
{9) painting the penstock a natural brown Lo allow It to blend
into the ilandscape. ' .

B..-Alternatives to the Proposed Project [
Hydroelectele projects are unique In the alectric power generation
field bucause of thelr rugged machinery, high rellability, low
operation and malintenance costs, long life, and use of a renswable
resourcu, These characteristica, plus a guaranteed market under
the Public Utilities Regulstory Policies Act and tax advantages
such as rapld deprecliation and. energy credits, have made szmall
hydroplectric projett development an attractive busineas vepture
and have tostered a considerable amount of compatitlon for the

,morw teasible hydroelectric projects.

sites. Generally) hydro sites are selected based on the avall-

There exists a Einfite number of eEonomlcally”faaalble hydroelectric
abllity of adequalte streamflow, favorable topography (a sharp

vortical drop In a short horizontal distance), accessibility, power

transmisajlon distance, and minfmum streamflow and flahery require-

ments. This eite has been seldcted for developmont by the applicant,

and the alternafive is not to conatruct the project. - .
1

1 the project s not constructed, the power that would ﬁave,b-en

developed will be provided by nonrenewable fuels, a negativé

intluence on enwrgy independence. It (s presumed that projects

that would use nonpassive runewable resocurces other than hydropower,

such as wind, biomass, or solar photoveltalc powatr generation,

will be fnstalled when commerclally and economlcally feasible.

Whather the project {s bullt or not, the Installation of projectsa

that would usc'passive renewable resources, such as solar water

or space heating wi11 continue, and conservation offorts will

‘contlinue, until the market ls saturated or until these inatallatlone

become uneconomical. .

e 0

P I . ' wl
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C: Alternative of No Action

No actlion would moan thst the potentlal hydropowor of the propased
project would not be used) thare would be na constructlon and no
alteratlon of the existing environment.

'iQf‘ CONSULTATION AND COORDINATION
1
A., Agency Conaultation

.The Commission's regulations require prospective appllicants to
consult with the approprlate resource agencles belore £1ling an
applicaticon for llcense. This constitutes an Initial step In
compiiance with the Fish and Wildlife Coordinatlon Ack, the
Endangered Specles Act, the Natlonal ilistorle Preservacion Act,
and other federal statutes, Consultation must be complete and
must be documonted !n accordance with the Commisslon's regulationa,
After the Commisslon accepts the appilcatlion, concerned entities
may aubmit formal comments during the public notlce period.

The following entitles commented on the applicativn frr the
Aock Cresk Project, in rasponse ta a public notice dared
Dacember 11, 1984. . :

3

1
Commenting Entitites Date of Letter

s
Idaho Department of Health and Welfare
Department of the Interior -

January 18, 19835
February 8, 15%8%

" Intervenors . ' (

February 4, 1985

, Idaho Powar Company
February B8, 1985

Idato bDepartmant of Water Resourcos

The applicaﬁt tesponded to the commenting entltfes by letter dated
y February 21, 1983.

_B. Paciflec Horthwast Electric Power Planning and Conservatlon Act

‘Under Section 4(hf of the Horthwest Act, the Council developed
tha Columbia River Basin Plsh and Wildlife Program [Program)

' to pratect, mitlgata, and enhance fish and wildlife rescutces

.;isaoélatad with ‘the development of hydeoelectric projects.

‘?pa Program contains a framework for asseasling the Impacts of
now hydroelectric development on fisk and wildlife tesources

““and ll1sts & number of general mitigative measures that ahould
be implemented for any new developmant.

BVATH 1 '
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The Program requires that fish and wildillfe agencles, Indlan tribes,
and the Council be consulted durlng the study, dealgn, conatruec-
tion, and operation of new hydroclectric projects. The Commiasion's
regulations currently require applicants to Initiate pretiling

_consultation with these entitles, and glvea these entities the

postfiling opportunity to review and to comment on the license
applicatfon. This consultation process has occurred. :

The Program states that authorization for new hydroelectric
projects should fnclude conditions of development that would
mitigate the impacts of the project on flsh and wildlife resources.

The applicant proposes ways to mitigate advarse Iimpacts and
agrevs with the consulted agencles on mitigative measures.
Further, the applicant must satisfy the Intent of the Program by
providing adequate mitigative mesasures. Moreover, the Commisslen
has the authority to order, where practical, alterations of
project structures and oparationa in order to take into account
the Couneil's Program. Accordingly, the staff concludes that the
proposed project does not conflict with the applicable provisions
of the Councll's Program.

L ' N LN
V. ENVIRO?§%NTAL ANALYSIS

A. Proposed Project

1. Genaral Deacrileon of the Locale
Rock Crmek origlhates in Cassia County, about 30 miles scutheast
of Twin Falls, 4nd flowa northwaat to the Spake River. About

3 miles scuthcast of Twin Falls, Rock Creek entera & wall«defined
canyon’ that contlAues through Twin Falls and through the project
area to its confluence with the Snake River. Lands surrounding
Rock Creek nupbo;t agriculture and desett shrub vegetatioh.

The semiarid climate of the project area ls characterized by hot,
dry summers, cold winters, and windy aprings. Average annual
precipitation is about 10 lnchosd.' D
The proposed project would have'no direct or indirect affscta
on recreatioh, visual rasources, and socloeconomic resources,’ A
discussion of okther resource concechs follow. '

2. Geology and Solls

Affected Environmont: Tha proposed project would be located In
southitrn 1Jaho on the Rock Creeck canyon bottom, about 1 1/4 miles
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upstraam from fts- confluence with the Snake River. Bedrock In

the area conalste of basalt lava flows. The diverslon dam,
poristock, diversion access road, and powerhouse would be located
on relatively soll-free rock talus at the base of the ateep
canyon walla., The Rock Creek canyon rim is unstable) the basalt
rimrock is commonly fracturad by tenslon cracks (HBoward, 1984).
Rock falls are the source of the talus on the lowoer canyon slopes,

Entirvonmental Isaues and Concernst Sclla, though relatively un-
common or thin In the preoposed major conatruction areas, would
ba ' very suaceptible to erosion and to loss of sediment during
excavation and other soil-disturbing construction activitien.
Cadyon tim failures and rock falls would pressnt hazards to
project foatures., The applicant would set structurea away from
thd" rim and away from tenslon cracka to eliminate hazards on the
cims would placs structures away from alcoves and runout slopes
to eliminate serloun hazards within the canyon; and would use
flow barriers to alleviate damage from rock falls {f future
problems arise (Howard, 1984}, Erosion and sedimentation, howevar,
would also occur in the event of a pipeline failure or break
caused by rock falls or shifting of the talus.

Conclusions and Recommendationat The applicant hae proposed ascre
general measures to reduce erosion and sedimentation, but has not
provided a speclfic ercsion, sediment, and slppe-stabllity contrel
plan for the project. The applicant could aqequately minimize

tho erosion, sedi{mantation, and offects of unstable slope conditlona
at the project by using sultable design measures and constructlon
techniques in cenjunction with the proposed general meaaures,

The licensee should consult with appropriate resources agencies

in preparing and i{mplementing a dotalled eresion, sediment, and
nyﬁpe-stablljty control plan for the project.

Ugavoldaﬁle Adverse Impacts: Minor erosion and sedlmentation
would be unavoldable durlng construction.

3;' Water Resources

Affoctéd Environmentt At the proposed project slte, Rock Creek
dralns about square miles. The natural flow of Rock Creek la
supplemented during fall and early winter by return flow in the

fokrm of lrcigation water from adjacent cropland that produces higher
than expectad flow for streams {n southeastern [daho. Flows (n

Rock Creek, as measured at a Ceolegical Survey gage located 1,000
feet downatream of the proposed powerhouse, exceed 135 cfs 80
percant of the time; 205 cfs 50 percent of the time: and 290U cts

10 percent of the time. The average discharge ducing the 6 years

of record was 200 cfs. From 1975 to 1984, tlows ranged Lrom a




daily minimum of 70 cfs to a daily maximum of 2,120 cfs. Thls
maximum tlow was artificlally Induced by the tallure of an
ircigation canal in May 1978, Low {lows typlcally occur In
Fabruary and Marcht high flows typlcally occur in August,
September, and October. '

The dlversion dam would ralse the oxlsting water level by 4 fest,
creating an impoundment with a surface area of 0.14 acre, a groas
storage capacity of 0.56 acre-feet, a maximum depth of 9.5 feat,
and a mean depth of 4 (eet.

The Idaho Department of lealth and Welfare {DHW) classifies the water
quality of Rock Creek as poor because of ‘elevated watar temperaturen
in summer and high levels of bacteria, nutrisnta, and turbidity.
Waste# from municipal, industrial, and agricultural sources have
contributed to the poor water Quality of Rock Creek, Federal and
state resource agencies are trylng to improve the water qualfty

of Hock Creek,

The ranyes of spacific water quality data for Rock Creek ares
wdter temperature, 37.4 to 67.1 degrees Fahrenhsit {°F);

dissolved oxygen (DO}, 8.4 to 12.2 milllgrams per liter (mg/1))

pH, 8.4 to B.§; tecal colitorm, B8 to 1,200 coliforms per 100
millimeters; total pitrogen, 2.4 to 4.4 mg/ly and total phosphorus,
0.06 to 0.39 mg/l.

Envitonmental lssues and Concerns: Project constructlon would erods
surtace s0lls and would resuspend atreambottom sediments, causing
minor, short-term Yncreaavs kp turbldity. Operating the proposed
project would redvce the volume of water flowing through the
2,700-font-long bypass reach and would adversely affect water
quality. Reduced dlscharges to the bypass reach could cause

higher water temperatures and could reduce DO concentratlions during
the summer. . e

Conclusiona and Recommendationst Implementing a plan to control
eruvsion and sedimentation, a8 dlscuased in Section V.2, would
minimize the amount of mediment introduced to Rock Creek and would
reduce turbidity.

As recommended by DHW, the licensee ahould release sufficlant flows
into tha bypass reach to maintaln DO and water temperature at levels
in compliance with the Idaho watet quality standards for Rock Creak.
The speciflc flow regime ia discussad In the following section on
Eishery resources. . :

The Idaho Department of Fish and Game {DFG) recommends that the
applicant take measures to prevent gas supersaturation ln the
tallrace discharge (letter from Jerrcy M. Conley, Diracter, ldaho

-
Department of Flsh and Game, Bolse, 1daho, September 12, 1984},
Cas supecsaturation should be pcevented in tho project dischargey
tho applicant agreges to desalgn the diversion and Intako ntructules
to prevent alr entralnment in the penstock.

On October 11, 1984, Ditw granted water quallty cectifleatlon for
the proposed project, undor Section 40! of the Clean Water Act.

Unavoidablo Adverse Impactst Some erosion, sodimentation, and
turbldity problem§ would be unavoldable ddring project construction.
Opecating the project would cause minotr, long-term changea in UQ
concentrationa and water temperature in the 2,700-foot-long

bypaaa reach.

4. Plahery Resourcas ‘ '

Affected Environment: Gama specles of fieh.In Rock Creek are
rainbow trout {Salmo galrdneri) and brown trout (5, trutta).
Nongame specles Tnciude speckled dace '{Rhinichthys osculus]),
mottled sculpin (Cottus bhalrdi), largescalo sucker (Castomus
macrochallus), redside shiner (Richardsonjua balteatus); and comnon

carp {Cyprinus carpiel.

DFG rates the fishery resource In the project reach of Rock Creek
as substantial. 1In 1978, DFG clasaified Rock Creek as a wvalue
clasa 111 stream, which {ndicates the occurrence of habltat that

is occasionally used by a highly valued Efsh, population of high
Interest or the occurrence of an essentlal babitat for a relatively
low=valued population of a Elash specles of high Interest. The
classification means that there ie a moderate potential for

elther restoration of the habitat or reclamation to an equal or
hlgher valued flahery.

In September 1982, DHW conducted an angler survey as part of a
blologlcal assesasment of Rock Creek, The results of the survey
show that tha hourly catch rate of trout 1a poor compared to the
rate of other streams In southeastern Idaho, and that anglers
rate the trout Eishing i{n Rock Creek as average. Efforts to
{mprove the water quality of Rock Creek have Improved the trout
fisherys eventually, Rock Creek may be upgraded to a value class
I1 stream (porsonal communication, Bob Bell, Reglonal Fishery
Managec, ldaho Departmant of Pish and Cane, Jarome, Idaho,

March 13, 19B6).

No federally listed threatensd or endangered aquaktlic speciea occur
within the projact area {(letter from John P. Wollbin, Fleld
Supervinor, Ecologlecal Services, U.S. Fish and Wildlife Service,
Department of ths Interior, Septembsr 17, 1984).

Environmental Issues and Concernst Constructlon activitles would

teuporarIIy Tncrease turbIdfty levels fn Rock Creek, Rochester
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et al. (1964} state that construction-related sedimentation and
turbldity may reduce the visibillty of sight-teedling flah, disrupt
spawning, and smother aquatlic fish food organisma. The applicant’a
succeas in stabillizing slcopea and minimizing long-term erosion
would determine long=tarm {nc¢reases in sedimentation.

Tha applicant’s diversion of up to 200 cfs for project operation
would reduce flows and would reduce the avallable habltat Eor the
fishery resources. Flow reductlon {n many westevn streams affects
fishery resources by reducing usable habltat (Loar and Sals,
1981). Reducing discharges to the bypass reach might elavate the
summer water temperatures of Rock Creek, which are at the upper
tange of optimum temperatures for trout during that pariod. fell
{1984) Eound that growth {a retarded in all coldwater specles of
fish when water temperaturas are in excess of &8 °F, -
Conclusions and Recommendationa: Implementing a plan to control
eroslon and sedimentation, aa discussed in Section V.2, would
protect tha tishery resourcus from increases ln turbidity.

DG reacommands that the applicant release minimum flows from the
diversion according to the following flow regims schedule to
protoct tha fimhery resources.

Month Flow in cfs
Cctobar and November [}
December and January i1
February andMarch 41
April through Saptember 82

The appllecant agrees to follow the schedule of minimum flow releasss
recommended by DFG and as noted earller, proposes to operate the
project in a run-atfariver moda.

An instream minimun flow release must be maintained to protect the
tfishery rescurce {n Rock Creek. The licensee should implemant the
scheduls of minimum flow reloase recommended by DFG and should
opurate the project in a run-of-river mode. The licensee should .
also Install a stream gage to monitor the minimum flow releases.

DFG recommunds that the applicant provide self-cleaning fish screens
at the projact intake to provent entralament of fish in the penatock,
and the applicant agroes. Appropriately designed self-cleaning

fish screens should be attached to the intake atructure to minimlze
impingement and prevent entraipment. The design featurea of the

tallrace should prevent the attractlion and entry of fish.

3

DFG;also recoﬁmonds that upstream Eish passage facllitles be installed
at the diversion ln the evant the diveraion praves to be a barrler

o -
s
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Environmenta

wlla

ta trout migration. The applicant agrees to Install a fish ladder
at the divoralon durlng the Initial construction of the project.
The licensea should Install an approprlately designed fish ladder
at the diversion to allow the upstream movement of reasident trout.

Unavoidable Adverse Impactst Flgh populations would experience a
minar, short-term Impact as A result of lnstream conatruction
activitien.

5. Terrestrial Environment

_ Affected Environment: The majority of the project area s

characterized by shrub communities, which are dominated by blg
aagebrush (Artemlsia tridentata), greasewood (Sarcobstus vermiculatua),
and shadscala (Atriplex confertifolia). Riparlan communities found
along Rock Creek consist Of 1solated stands of cottonwood (Populus
spp.), wlllow (Salix app.)s and tamaciskx (Tamarix chinensis) (Howard,
1984},

Mule deer {(Odocollsus hemionus) are found in th; project vielinity,
Othar mammaTs Tncude Gottontail rabbit (Sylvilagus actiallil,
coyote (Canis latrans), raccoon [Proeyon lotor), and porcupine
(Erethizon dorsatum) (Howard, 19847, Raptors expected to occur

in the project vicinity Llnclude golden eagle {Ajulls chryssetos)

and prairie falcon (Falco mexicanus).

No federally listed threatened or endangeted plant or animal species
are kpown to oceur in the project area {letter from John P. Wolllin,
Fleld Supervisor, Ecological Services, U.5. Fiah and Wildlite
Service, Department of the Interior, September 17, 1984).

1ssuss and Concerns: Constructlng the penstock

oss of approximately 5 acres

of aparaely vegetatad talus slopes, which have limlted value to
wildlite., 1Inatalling the transmission line poles would atfect

less than 2 acres of shrub vegetation. Conatruction of the power-
house ahd dlversion structure has the potentlal to disturb less

than 1 acre of rlparian habltat) rlpacian hableat is valuable
wildlife habitat {(Brinsen et al., 1981), especlally in acld

reglona, and is vacy limited in 1daho (Boccard, 198C). Increased
noise levels and human activity during the J-month canstructlon
period would temporarily disrupt the normal activities of local
wildlife populatlon in and adjacent to the project area. The
transmlasion line, i¢ not properly designed, would pose an electro-
cution lazard to large gaptors.

Conclusions and Recommendations: The appllicant's proposal to
rTesced disturbed areas with native plant species would minimize
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long-term impacts to wlildilife hablitat; however, no speclflc detalls
of the proposal have been provided., The llcentee should provide »
glan that describes revegetatlion methods, plant specles usced, and
reveguetation monftocing, and that provides for the replacement of
any lost riparian halbitat, .

The design of the transmission line i{n accordance with accepted
raptotr guidelines (Raptor Roesearéh Foundatlon, Inc., 1981), as
proposaed by the‘appl§cant. would adequately protect large raptors
from electrodution. The applicant has not provided specltic desipgn
deawings of the proposed lina, however. The licensee should prepare
& spucific transmission line design plan that cutlines measures to
protéct raptqri. i ‘ . . |

Unavoidable Adverse Impacts: - Human actlvity and nolse levels during
the constructlion period would have a minor, short-term effect on .
)q;al wildllte pipuilations. \

6. Cultural ResourcCes

Atfected Environment: No archeologlcal or hiatorie sites have
bden ldentitied In the project srea that are listed in, eligible
tor, or potentially eligible for inclusion In the National Register
of Historic Places (letter Erom Thomas J. Green, State Archeologist,
Ststa Histocic Preservation Offlce, Idaho State Historical Soclety,
Boise, Idaho, July 10, 1984).

Envitonmental Issues and Concerns: Archeological or hlatoric aites
discovered during cg:;}ructlon could be atfected by the project.

Conclusiona and Recomfendations: If the licensee dlscovers archeo-

ojical or storic sites during construction, the licensece should
hailt construction {(n the viclanlty of the aites, should ¢consult the
State Historle Preservation Officer about the algnlficance of such
sltes, and should Implement any necessary measures to avold or to
mitigate impacts to significant aites,

Unavoidable Adverke Impactsi HNone.

B. Cumulative Impacts

Rock Creek is'a tributary of the Upper Snake River Basln, an area
trom Weiser, ldaho/ upstream to headwateara in Yellowstons MNational |
Park, Wyoming (flgure 1).

The land ‘“"°""41QE the project area ls irrigated by a network of
icrigation canals that receive water diverted from the Snake River
at the #ilnec Dam, located 30 miles east of the proposed project.

. ] v
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Flows ih Rock Creek, therefore, aro aupplemuntéd by secpage from
the numerous lerlgation canals, meveral acep tunnole, and natural
oprlnga in the arca.

The staff, in reviewing hydropowaer applications for the Upper 5Snake
River Basin, hae identifled visual quality, recreatlon, waterfowl,
and value class I Elshery ap Important resources for the malnstem
Uppet: Snake River and its tributaries; these respurces are not
tound in tha Rock Creek Basin.

2. Proposed and Existing Hydroelectric Devalopment

In addition to the proposed Rock Creek Ho. 2 Project, there are

two uxempted projects and a pending exemption appllicatien tor

the Rock Creek Basin (figure 1). The exempted prajects are

the Rock Creek Praject (FERC No., 6450] located downstreanm

from ths proposed project, and tha Jay A. Moy le/KTFI Creek Project
(FERC No. 6663}, upstream from the proposed project, on & )
small tributacy te fock Creek. The pending exemptlon {FERC No.
8361). {» tha Lower Low Line Project, which wauld be located upatream
of th? proposed project on an nearby {vrigation canal.

3. Target Rescurces .

A target resource is an important resource that could be affccted
by two or more propesed hydcopower projects. The at.uf{,la(t.erk
reviewing data from existing and ptoposed hydropovwer projects in
the ‘basln and cenaldaring comments from Eaderalﬂand state resourcs
agencies and the public, fdentified resldent tpout as a target o
resource for the part of the Rock Creek gasin in which the propoae
project would be located. .

The ' clen of cancern in Rock Creek are rainbow trout and brown
ttgu:?° ia‘dlucuased in Section V.4, DFG clasaified Roch Creek in

the project area as value class 111, or substantfal fishery resource,
end thla clasaiflcation may be upgraded In the future. The resident
trout Elshery in Rock Creek, however, dods not compare with that
found in the nearby Upper Snake River wherxe trophy-~size ralnbaw
troat are cdught by anglexa.
I -

4." Environmental impacts to Target Resources

K : the ‘proiect without appropriate mitlgative meanutes
zgzigpzzzttogtgﬁauhonpthg resident trout populations in the project
araa; as gi{acussed In Section V.4. The applicant proposes to
matdtain the minimum £lowa in the bypass reach that are recommended
by 'DFG, snd ta construct and to operats 2 fish ladder and self- ,
clesning Eish screens at the project. Similar mitigative measura
have aldo been included as mandatory conditions set by Eiash and

AR N : =l )
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wlldlife agencles for .the, ekempted Rock Croek Project (FERC

No, 6450}, located downst;oam from the proposed project {persocnal
communication, Bob Bell, Reglonal Fishery Hanager, ldaho Department
of Fish and Came, Jerome, ldaho, March 12, 1986). A 1985 report
prepared by several tish and wildlife agencles and other independent
groups places the ‘Rock Creek MNo. 2 Project In a 2A category, a
tanking which indicates that signiflcant adverse effacts to fish
and wildlife could be reduced to an insignificant level if proper
mitigative procedures are implemented (Columbia River Inter-tribal
Flah Commiss{on et al., 1985).

The implementation of the proposed mitigative nmeasures at the
Rock Creek Ko. 2 Project would ensure that project operation would
rosult In Lnsigniticant impacts to rasident trout. For this reason,
the staff concludes that the construction and operation of the Rock
Creek Ho, 2 Project would have no potential for causing cumulative
adverse Ilmpacts to resident trout populaticns In the Rock Creek
Basin. r . Lo
»
C. Alternative of No Actlion

.o H

Implemantation.of . the no-actlon alternative would not change the
existing physical or blological components of the area, It would,
however, preclude the oppoftunity to uso the renewable water

rusource of Rock Cresk to genetrats electriclity. . "

1.
0., Recommended Alternative

The proposed project {s.the preferred alternative becsuse
electricity genarated from a ranewable resource would be s0ld
to the ldaho Pawer Company, thus lessening the usa of aexlsting
fossil-fucled, stream-alectric plants, and bacause tho environ-
mental impacts that would result from constructing and operating
the project would be minor and would be adequately mltlgated.

Vi. FINDING OF RO SIGNIFICANT IMPACT

-
Construction activitles would result in short-term, minor increases
in erosion, sedimentation, and tucrbidity lavels in Rock Creck,
minor impacts to tish populations, and locallzed disturbances to
wildlite populations. Mitigative meagures proposed by tho applicant
and rocommended by the staff would adequately protect the environmental
resources of wRogk Creck.

gl F,
The p ct ‘would not aftect any federally liated threatoned or
endanfesed fperjes. Slmllarly, no sites or structures llated or
eliqgl fqr iiating on the Natlonal Ragister of Historlc Places
wou 1 fabe s (factad,
c" M;._,'
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In accordance with the National Environmental Pollcy Aot of 1969,
this anvironmantal assessment wam prepared for the Rock Creek No. 2
Hydroalectri¢ Projoct.
indapendent environmental analysis, lsauance of 3 llicense for the
project would not constitute a major federal action asignificantly
affecting the guality of the human environmunt,

[l
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SAFETY AND DESIGN ASSESSMENT
ROCK CREEK HO. 2 PROJECT
FERC NO. €015-007-IDANO

1., EVALUATION OF DESIGN, CONSTRUCTION AND PERFOKMANCE

The project is ¢lasslfled aes low harard, subject to the Portland
Reglonal Office recommandation. The proposcd diversion structure
would impound an insignificant amount of water and its fallure
would not ondanger downstroam lite or property.

.

1., E£XHiBITS
The following parts of Exhibit A and the following Exhiblt F
drawings contorm to the Commisaion's rules and regulations and
should ba Included in the llcanse:

Exhibit A = Section titled *Project Features®.

Exhibit P FERC Ho. 6015~ . Showing
F-2 I [ Alignment Plan View
F-3 7 Penstock Plan and
Crosa-Section
F-4 8 Penstock Plan and
. Croas-Sectlon
' »
r-5 . ) Penstoek Plan and
Cross=Sgction
) F+6 10 Penatock Plan and
' Croas-Saction
F=7 11 Panstocx Plan and
' Crose=Sectlon
r-8 12 Inlet Structure
F=9 13 Inlet Structure
Inlet Structure

r-10 14
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Inlet Structurs

flow Control
Structure

Flow Control
Structure

Powerhouse Plan
and Sectlon

Form L-2
{Reviased October, 1975)

o FEDERAL POWER COMMISSION

TERMS AND CONDITIONS OF LICENSE FOR
UNCONSTRUCTED MAJOR PROJECT
AFFECTING LANDS OF THE UNITED STATES

Article 1. The entire project, as described in this
order of the Commission, ahall be subject to all of the
provisiona, terms, and conditions of the licenqe.

Article 2. Mo substantlal changs ahall be made In
the mapa, plans, apecifications, and statements described
and designated as exhibits and approved by the Commission
in ita order am a4 part of tha license until much change
shall have bean approved by tha Commission: Provided,
however, That Lf the Llcensesa or the Comnisalon deerma
It necessary or desirable that said approved exhibits,
or any of them, be changed, there shall bes submitted
to the Commisalen for approval & revised, or additlonal
exhibit or exhiblits covering the propoaed changes which,
upon approval by the Commission, shall become a part of
the license and shall supersede, in whole or in part, such
exhibit or exhibils theretofore made a part of the license
as may be specified by the Commismion. g

Article 3, The project works ahall be constructed
in substantlal conformity with the approved exhibits
reforred to in Articla 2 herein or as changed in accord-
ance with the provisions of sald article., "Except when
emergency shall require for the protecticn of navigation,
life, health, or property, there shall not be made without
prior approval of the Commission any substantial alteration
or addition not In conformity with the approved plans to any
dam or other project works under the license or any eub-
stantial use of project lande and waters not authorized
herein; and any emergency altegratlon, addition, or uce
ao made shall thereafter be subject to such madlification
and change as the Commission may direct, Minor changes in project
works, or in uses of project lands and waters, or divergence
from such approved exhibits may be made 1f such changes will
not result in a decrease in cfficiency, in a material increase in
cost, in an adverse enviropmental impact, or in impairment of
the general scheme of development; but any of such minor changea
made without tho prior approval of the Commission, which [n ite
judgment have produced or will produce any of such results,
shall be subject to such alreravion as the Commlssion may
direct.

L




Upon the completion of the project, or at such othar
time as the Commission may direct, the Licenses shall submit
to the Commizsion for approval revised exhibits insofar as
necessary to show any divergence from or varlations in the
project area and project boundaty as finally Jocated or in
the project works as actually conastructed when compared with
the aresa and boundary shown and the works described in tha
ligense or in the exhibity approved by the Commission, together
with a statement in writing setting forth the reasons which
in the opinion of the Licenses necessitated or justified
variation in or divergence from the approved exhibits. Such
revised exhibits shall, if and when approved by the Commission,

be made a part of the license under the provisions of Article
2 hereof. .

Article 4. The constyruction, operation, and main~
tenance of the project and any work incldental to addi=
tions or alterations shall be subject to the Lnspection
and supervision of the Reglonal Engineer, Fedaral Power
Commiszion, in the region wherein the project is located,
or of such other officer or agent as the Commission may
dcsignotn. who shall ba the authorized representative of the
Commission for such purposes. The Licensse shall cooparats
fully with said representativa and sha)ll furnish him a
detailed program of inspection by the Licensas that will
provide for an adequate and qualified inspection force
for construction of the projeact and for any subsequant
alterations to the project. Construction of the project
worka or any featdre or alteration thereof shall not be
initiated untll vke program of inspection for the project
works or any suct feature therecf has been approved by
sald representative, The Licensee shall alsc furnlsh
to aald representative such further information a9 hs may
require concerning the constructien, cperation, and
maintenance ¢f the project, and of any alteration thereof,
and shall notify him of the date upon which work will
begin, a8 far in advance thereof as said representative
may reasonably specify, and shall notify him promptly
in writing of any suapension of work for a pariod of
more than one week;, and of its resumption and completlion,
The Licensee shall allow said representative and other
officers or employees of the United States, showing proper
credentlals, free and unrestricted access to, through, and
across the preject lande and project works in ths performance
of their official duties. The Licensee shall comply with
such rules and requlations of general or special applicability
as the Commlssion may prescribs from time to time for the
protection of life, . health, or property,

_

Atticle 5. The Licensee, within five years from the date
of issuance of the llcense, shall acquire title in fee or the
right to use in perpetulty all lands, ather than lands of the
Unlted Statce, necessary or sppropriate for the constructlon,
maintenance, and operation of the project. The Licenace or lts
successors and assigne shall, during the period of the license,
retain the possession of all project property covered by the
license as fssued or as later amended, including the project
area, the project works, and all franchiasca, easements, water
rights, and rights of occupancy and use; and none of such
properties ahall be voluntarily sold, leased, transferced,
abandoned, or otherwise disposed of without the prior written
approval of the Commisslon, except that the Licensee may lease
or otherwise dispose of Interests {n project lands or property
without specific written approval of the Comm{ssion pursuant
to the then current regulations of the Commlssion. The
provisions of this article are not intended to prevent the
sbandonment or the retirement from service of structuras,
equipment, or other project works -In connection with replace-
merits thereof when they become cbhsolete, inadequate, or
inefficient for further service due to wear and tear; and
mortgage or trust deads or judicial sales made thereunder.‘
or.tax pales, shall not be deemed voluntary transfers within
tha neaning of this article. *

i. v Artiele 6. In the event the project Ls taken over
by tha United States upon the.tarmination of the licensae
an--provided in Section 14 of the Federal Power Act, or is
‘eransferred to a new licenses or to & pon-powasr licensee
under the provisions of Section 15 of sald Aqt, the Licanases,
its successors and asaigns shall be responsible for, and shall
make good any defect of title to, or of right of occupancy
and uae in, any of such project property that 18 necessary
or! appropriate or valuable and serviceable in the malntenance
and oparation of the project, and shall pay.-and dlschargo, or
shall assume responsibility for payment and discharge of, all
liens or encumbrances upon the project or project property
' .dreated. by the Licensee or created or fncurred after the
issuance of the license: Provided, That the provisions of
this article are not intendsd to, require the Llicensee, for
tha purposa of transferring tha project to the United Statens
or to & new licensee, to acqulre any different title to, or
right of occupancy and use in, any of such project property
- than was necessary to aéquire for its own purposes as the
.Licenses,
P %
¥
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Article 7. fTha actual legitimate o:iqigal cont ::
the project, apd of any addition thereto or bettermen
th=:20f. ahsllnba determined by the Commisslon in accordance

with tha Federal Power Act and the Commlssion's Ralea and

Regulations thersunder.

Article 8. The Licanses shall install and thereafter
maintaln gages and stream-gaging stations for the purpose
of determining the stage and flow of the stream or streams
on which the project ia located, the amount of water held
in and withdrawn from storage, and the affective head on
the turbines; shall provide for the required reading of
such gages and for tha adequate rating of such stations}
and shall install and maintain stapdard matars adequate for
the dotermination of the amount of electric energy genwrated
by the prcject works, The number, character, and lacation
of gages, meters, or othar measuring devices, and the
method of operatien thareof, shall ac all times be satia~
factory ta tha Commission or it suthorized representative,
Tha Commisaion resarves the right, afier notica and oppor=
tunity for hearing, to require such alterations in the
number, tharacter, and location of gages, meters, or

other measuring Revices, znd the methcd of opuration theraot,

as are necessar{ to secure adequata determinations. The
iratallation of gages, the rating of sajd stream Or streams,

and the determination of the flow thereof, shall ba under the
supervision of, or Ln cooperation with, the District Engineer

of the United States Geological Survey having charge of
streem-gaging operations in the region of the project, and
the Licensae skall advanca to the United States Geological

s ams pmmem— yeas sems s
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Articlea 10. The Licensaa shall, after notice and
opportunity for hearing, coordinate the oparstion of tha
project, electrlcally and hydtaullcally, with such other
projects or power systems and in such manner ac the
Commiasion may direct {n the interast of power and other
beneficial public uses of water rescurces, and ¢n such
conditions concerning the equitable sharing of beneflts
by the Licensee aa the Commission may order,

Article 11. Whenever the Licenses L8 diyectly
benafited by the construction work of another licennsee,
a parmittee, or the United States on a storage reservoir

. or other headwater improvement, the Licensee shall reimburae

the owner of the headwater improvement for asuch part of the
annual chargas for interest, maintenance, and depreciation
thereof as the Commissicn shall determine to be equitabla,
and shall pay to the United Statas the cost of maklng such
determination as fixed by the Commission. For benefits
provided by a atorage resarveir or other headwater imgrove-
ment of the Unfited Statea, the [izerisea shall pay to the
Commission the amounte fur which 1t {s billad from time

to time for such headwater benefits and for the cost of
making tha determinations pursuant to the theh currant
requlations of the Comnissior under the Fedseral Powsr Act.

Article 12. The cparations of the Licenanes, so far as
they affect the use, atorage and discharge from Atorage of
waters affected by the licensa, ahall at all times te
controlled by auch ressonable rulea and regulations ag
the Commiasion may prescriba for the protection of 1ife,
health, antl property, and in the interest of the fullest

practicable cunservatlion and utilization of such waters
for powar purposes and for othar baeneficlal public uses,
ineluding recreaticnal purpoess, and tha Licinsea shall
releage water from the projecz: raservolr at suck rate in
cubic feat par second, or such volume in acra-fcet pear
speclfiad period of tims, as the Commission may prescribe
for the purposes hereinbefore mantioned.

Survey the amount of funds estimated to bs necesapry for such
supervision, or cooperation for such pariods as may bse mutually
agreed upon. 1The Licensea shall keep accurate and sufficlent
records of the feregoing determinationa ta tha satisfaction

of the Cormisslon, and shall maks return of such records
anpnually at such time and in such form as the Cormisaion

may prescribe.

Article 13. On the applicetion of any persen,
assccTation, corporation, Federal agency, State or
municipality, the Licenssae shall permit such reasonable
une of {t8 rese¢voir or other project properties, including
worke, lands and water rights, or parts thereof, as nay
be ordered by the Commission, after notice and opportunicy

Article 9. The Llcenszee shall, after naotice and
opportunity fur hearirg, install addit{cnal capacity or make
othet changes in the project as dlrected by the Comnmisalon,
to the extent that it is economically sound and In the
publie interest to do s0.
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for hearing, in the Intexests of comprehensive development
of the waterway or waterways involved and the consarvation
and utilization of the water rescurces of tha region for
water supply or for the purposes of stcam-electric,
irrigation, industrial, municlipal or similar uses., The
Licensee shall recelve reascnable compensation for use

of Lits reservoir or other project properties or parts
thereof for such purposes, to include at least full
reimbursement for any damaqes or axpenses which the

joint use causes'the Licenkee to incur. Any such
compensation shall be fixed by the Commisalon elther

by approval of an agreement between the Licensee and

the party or parties beneflting or after notice and
opportunity for hearing. Applications shall contaln
information in sufficient detail to afford a full
understanding ©f the proposed use, including satisfactory
evidence that the appllicant possesses necessary water '
rights pursuant to applicable State law, or a showing

of cause,why such evidence c¢annot concurrantly be submitted,
and a statement as to the relationship of the proposed

usa to any State or municlpal plans or orders which may
have been adopted with respect to the use of such waters,

Article 14, In the construction or malntenance of the
ptojett works, the Licepsee shall place and maintain sultable
structures and devices to reduce to a reasonable degree the
llability of contact between its transmission lines and
telegcaph, telephone and other signal wires or power trans-
mission 1ines constructed prior to its transmission lines
and not owned by ig. Licensee, and ahall also place and
maintain suitoble gtructures and devices to reduce to a
reasonable .degree The liability of any structures or wires
falling or obstructing traffic or endangering life. None

of the proVisions of this article are intended to relieve . 1

the Licensee from any responsaibllity or reguiremant which
may be imposed by any cther lawful autherity for avoiding
or eliminating inductive Interference. . .

Article 15. The lLicensee shall, for the conservation
and development of fish and wildlife resources, construct,
maintain, and operate, or arrange for the construction,
maintenance, and operation of such reasonable facilities,
and comply with, such reasonable modifications of the
project structures and operation, as may be ordered by
the Commigaion upon its own motlon or upon the recommendation
of the Secretary of the Interlor or the fish and wildlife
agency or agencles of any State in which the project or
s part theraof is located, after notlce and opportunity
for hearing. , ) VL . .

TEE ‘ . o
e

-

)

-7 -

article 16. Whenever the United States shall desire,
in connectlon with the project, to conattuct flsh and
wildlife facilities or to Improve the existing fish and
wildiite facllitles at its own expense, the Licensec ahall
permit the United States or its designated &gency to use,
tres of cost, such of thes Liconsee's lands and Interests in
lands, reservoirs, waterways and project works as may be
reasonably required to complete such facilitiee or such
improvements thereof, 1In additlon, after notlice and
opportunlty for hearing, the Licensee shall modlfy the
project operation as may be reasonably prescribed by the
Commission in order to permit the malntenance and aperatlon
of the fish and wildilife faclilities constructed or improved
by the United States under the provisions of this article.
This articla shall not be Interpreted to place any oblligation
on the Unlted States to construct or improve flsh and wild-
lifa facilities or to relleva the Licensee ¢f any obligation
under this license.

Articie 17, The Licensee shall construct, maintain,
and operate, or shall arrange for the conatruction, main-
tenance, and operation of euch reasonable recreational
facllities, including modifications thereto, such as
sccess roads, wharves, lsunching ramps, beaches, plenic
and camping areas, sanitary facilitles, and utilities,
qiving consideration to the needs of the physically
handicapped, and shall comply with such reasonable modi-
ficatlons of the project, as may be prascribed here- i
aftar by the Commisslon during the term of this license
upon .Lts own motion or upon the recommendation of the
Secretary of the Interjor or other interested Federal
or State agencles, aftar notice and opportunity for, hearing.

Article 18. So far as ls consistent with proper
aperation of the project, ,the Licensee shall allow
the public free access, to a reasonable extent, to
project waters and adjacent project lands cwned by the
Licenses for the purpose of full public utilization of
such lands:and waters for navigation and for outdoor
recreational purposes, including fishing snd hunting.
Provided, That the Licenses may resarve from publie
access such portiona of the projegt waters, adjacent
lahds, and project facllities as may be necessary for
the protaction of life, health, and property.
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Article 13. In the construction, malntenance, OT
operation of tha project, tha Llcensee shall be responsible
for, and shall take feasonabls measurcs to prevent, soil
ercalon on lands adjacent to streame or other waters, °
atream sedimentation, and amy form of water or akr pollution.
The Commission, upon request or upen its own motlon, may
order the Licensee to take such measures as the Commisaion
finda to be necessary for these purposes, aftar notice
and cpportunity for hearing.

Article 20. The Licensea shall consult with the
appropriate State and Fedaral agancies and, within one
year of the date ot issuance of this license, shall sube
mit for Commission approval & plan for clearing ths reser-
volr area, Further, the Licenses shall clear and keep clear
lands along open conduits and shall
| structures, unused timber, brush,
refuse, or other macerial unnecessary for the purposes of the
project which results from tha clearing of lands or from the
maintenance or alteratlon of the project works, In addition,
all trees along tha periphery of project reservoirs which may
die during operations of the project shall be ramoved. Upon
approval of the clearLEg plan all clearing of the lands and
disposal of the unnecgIsary material shall be done with due
diligence and to the satisfaction of the authorized represen-
tativa of the Commission and in accordance with approprlata’

dispose of all temporary

Federal, State, an "local atatutes and_:aqulatlona.

Article 21. ' Timber on lands of the United States dut, "
used, or destroyed in“the construction and malntenance of
the project works, or in tha clearing of sald lands, shall
be pald for, and the resulting siash and debris disposed
of, in accordinces with the requirements of the agancy of
the United States having jurisdiction over said lands,
payment for merchantabla timber shall be at current stump-

age rates, and paimen: for young growth timber below
merchantable dize shall be at current damage appralisal
values, However, the agency of the United States having
jurisdiction may sell or dispose of the marchantable
timbar to others than the ticensee: Provided, That timber
ao sold or disposed of shall be cut and removed from the
area prior to, or without undue interferencs with, clearing
operjtions of the Licensea and in coordination with the
Licentifin's project construction schedules, Such sale or
disposak to others shall not reilieve the Licersee of

1 clearing and disposal of all

A d dabris from project lands.
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article 22, Th; Licensees shall do everythin )
ca-

sonably withIn its power, and ahall require {ta cgp§O;QEI
contractors, and employees of contractors to do evéry- ! '
thing reasonably within thelr power, both independently
and upon the request of officers of the .agency concerned,
to prevent, to make advance preparatfions for suppression of
and to suppresas.fires on thea lands to be occupied or uscd '
under the license., The Licenses shall be llable for and shall
giy the costs f{ncurred by the United States in suppressing

res caused from the conatruction, operation, or main-
tenance o{ the project works or of the works appurtenant '
or accesadry theresto under the license.

i . .

Article 23. The Licenses shall interposa n - !
Jection to, and ahall in no way pravent, tia uacob;bﬁha
;gency of :he United Statea having juriediction ever the

ands of the Unjted States affected, or by persons or
corporations occupying lands of the United States under
permit, of water for, fire supprassion from any stream,
:ondult. or body of water, natural or artificlal, used

y the Licensee In the operation of the project work's
covered by the license, or the use by said parties of '
.water for sanitary and domestic purposes from any
atream, condult, or body of water, natural or artificial
used by tha Licensee in the operation of the project '

works covered hy the licensa.

. i}
Article 2{. 7The Licénses shall b y
a.liabla

T: geutrucglon of, any buildings, bridges, roadi?rtizgrif
! nds, or other property of the Unjited States, occasioned
by the cpqnt:ucg;o?.‘ma ntenance, or opsraticen of the':
project works or of tha works appurtenant or accessary
{?ereto under the llcense. Azrangementa to maet such
: ability, either by compensation for such injury or

estructidn, or by reconstrugtion or repair of damaged
groperty. or otherwise, shall be made with the appropriate

epartment or agency of the United States.

Article 25. Tha Licensee shall allow any agenc
tgobUnLtod_Statel. without charge, to conntruzt gr pzr:ft
: d' constructed on, through, and acroas those project
;n s which are lands of the United States such conduita
chutes, ditches, railroads, roads, trails, telephone and'
po;er lines, and other routes or means of transportation
and communication as are not Inconsistent with the enioyment

to,
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of sald lands by tho Llcensee for the purposes of the license.
This License shall not be construed as confercing upon

the Licensce any right of use, occupancy, or enjoyment

of the lands of the United States other than for the
constructfion, operation, and maintenance of the project

a8 atated ln the license.

Article 26. 1In the construction and maintenance of
the projcct, the location and standards of roads and
‘ttrails on lands of the United States and other uses

of lands of the United States, {ncluding the locatiecn

and condltion of quarries, borrow pits, and spoil dls-

posal areas, ahall ba subject to the approval of the
department or agency of the United States having supervision
over the lande involved,

. Article 27. The Licensee ahall make provision, or
shall hear the reascnable cost, as determined by the
agency of the United States affected, of making provision
for avoiding inductive interference batween any project
transmissfon fline or other project facility constructead,
operated, or maintained under the llcense, and any radle
installation, .telephone line, or other communication
facility installed or constructed before or after con-
struction of 'such project transmissien line or‘other
project facility and owned, opersted, or used by such
agency of the United States in adminiscering tha lands
under its jurisdiction.
. \

tArticie 70. The Licensee shall make use of the Commisslon's
guldelines an zﬁher recognized guldelines for treatment of
transnission lind rights-of-way, and shal) clear such portlions

of transmigsion 'line rights-of-way across lands of the United
States as are designated by the offlcer of the United States
in charge of the landsy shall keep the areas 8o designated
clear of new growth, all refuse, and inflammable matgrial

to the satisfaction of such officer; ahall trim all branches
of trees {n contact with or liable to contact the trans-
.mistion linea; shall cut and remove all dead or leaning
trees which might fall in cbntact with the transmiesion
iines: and shall take such other precautions against
fire'as may be required by such offlicer. No flres for

the burning of waste material shall be set except with

the pricr written consent of the officer of the United
States in charge of the lands as to time and plage.

i
0

' a1l =
Article 29, The Licensee.shall cooperate with the

Unlted Stated

part thereof: Provided, That auch disposal has been

authoilzed by the Commission and that it does not
unreasonably Interfere with the occupancy of such lands

by the Licensece for the purposes of the license: Provided
further, That in the event of disagreement, any guestion of

unreasonable interference ahall be determined by the
Commission after notice and opportunity for hearing.
(L ]
article 30, If the Licensee shall cause or suffer
esmential. project property to be removed or destroyed

or to become unfit for ume, without adequate replacement,

or shall .abandon or discontinue good faith operation of
the project or refuse or neglect to comply with the
terms of.the license and the lawlul crders of the
Commissian malled to the record address of the Licensee
or its agent, the Commission will deem Lt to be the
intent of the Licensee to surrender the license. The
Commisaion, after notlice and opportunity for hearing.

may require the Licensee to remove any or all structures,

equlpment and power lines within the project boundary
and ,to take any such other action necessary to restore
the .project waters, lands, and facilities remaininyg
within the project boundary to a condition satisfactory
to the United States agency having jurisdictlion over

. ita lands or the Commission's authorized representative,
« as appropriate, or to provide for the contlnuzﬁ operation

and malntenance’ of nonpower facilities and fulflll such
other obligations under the license as the Cohmisslon
ymay. prescribe, 1n addirion, the Commiasion in its

‘..dlsczution, after notice and opportunity for hearing.

may also agree to the surrender of the llcense when the
Commissipn, for the reasons recited hereln, deems it to
bs thes intent of tha Licensee to surrender the license.

v .tf.Areidle 3t, The right of the Licensee and of its
successors and assigns to use or occupy waters over
which the Unlted States has jurisdiction, er landa of
tha United States under the license, for the purposs
of maintaining the project works or otherwise, shall

' absolutely cease at the end of the license period,
Aunless the Licensee has obtajined a new llcense pursuant
.0 the then existing laws and regulations, or &n annual
license under the terms and conditlaons of this license.

'
a .

A the disposal by the Unlted States, under
the Act of July 21, 1947, €1 Stat. §81, as amended {30 v,s.¢.
.), of mineral and vegetative materials from

see, 601, et EE?
lande of tfie United Statea occupled by the project or any
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Articls 32, Tha terms and conditions expreasly

set forth In the license shall not ba construed as
impairing any terms and conditions of the Federal Power

Act which are not expressly set forth herein.

O e t——_. & da.,,

[ SR
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22. Default: It is expreasly understood and agreed
that each and all of the provisions of this Lease are
conditions precedent to be falthfully and‘fully performed
and observed by the Lessee so as to entltle the Lessee to
contlnue 1n posse551on of said leased property, and if any
default shall occur, the payment of ‘rent or in the observance
payments, or performance of any of the provisions, terms or
conditions hereof,.the Lessor, at its election, shall have the
right to re-enter said premises, provided, however, that no
termination of this Lease shall be made by the Lessor unless
the Lessor has, at least sixty (60) days prior theretao, given
written notice to the Lessee or any assignee thereof, of their
intention to do so by mailing to the Lessee, at the Lessee's~
address at 1139 Falls- Avenue East,.Twin Falls, Idaho 83301,
which notice shall specify such default or defaults and the
Lessee has not, during the sixty (60) days after the time of

mailing said notice, remedied or corrected the default so

§pec}fied. Therﬁailure of the Lessor to_exercise its rights

for one,default under this. Lease shall not pe a_yaiver of

Lessor's right to exercdse.rhose rights for any subsequently

occurring default.

... 1If a default shall occur as provided:in this agreement,. .
the Lessor. may elecc-ro purchase-thelfacilities of the Lessee
by assumrn;-rhe liens of the Lessee's lender and the Lessor
may ;herearper operate the facility wirhout payment to the .
Lessee; orjthe lessee may be required by the Lessor to remove
all facilities within twelve (12) months and restore the
property in accordance Wlth paragraph 4 hereof but if said _
property has. not been removed within the twelve (12) months,
the Lessor shall have the right to re-enter and take possession
of the property and shall be deemed the. owner of any sald

1mprovements which remain. T




FIRST AMENDMENT TO AGREEMENTS

Rock Creek #2 Water Power Project Agreement
and Companion Agreement

THIS FIRST AMENDMENT to the Rock Creek #2 Water Power
Project Agreement and its Companion Agreement 1is made and
entered into this ( ™ day of April, 1987, by and between ROCK
CREEK HYDROPOWER, INC., hereinafter referred to as "RCHPI",
CHARLES D. HOWARD, GERALD MARTENS, and CARL EDWARDS,
hereinafter referred to as "EMH", CHARLES D. HOWARD, an
individual, hereinafter referred to as "Howard", parties of the
first part and BONN-TECH, an 1Idaho general partnership,
hereinafter referred to as the "Partnership", party of the
second part;

WITNESSETH:

WHEREAS, the parties of the first part and the party

of the second part have previously entered into the Rock Creek

#2 Water Power Project Agreement dated December 18, 1986,

(hereinafter the "Agreement"), a true copy of which is attached

hereto as Exhibit "A", and by this reference made a part
hereof; and

WHEREA&, Charles D. Howard, Gerald Martens, Carl
Edwards, EMH, Inc. and Bonn-Tech have also entered into another
agreement (hereinafter the "Companion Agreement"), a true and
correct copy of which is attached hereto as Exhibit "B", and by
this reference made a part hereof; and

WHEREAS, the parties desire to amend or modify various
portions of the Agreement and the Companion Agreement; and

WHEREAS, the parties intend that any provisions herein
contained which are contrary to terms contained in those
Agreements shall be controlled by the terms of this Amendment,
but that all other terms of the Agreements shall be €fully
enforceable as written;

NOW, THEREFORE, in consideration of this Amendment to
the Agreements and the mutual promises and covenants of the
parties hereto, the parties agree as follows:

. 1. Page 3, paragraph 6A, lines 19-22 and page 4,
lines 1-9 of the Agreement should read as follows:

A. The Partnership shall pay, quarterly in
arrears, to RCHPI; s
A,

During Period One, which shall commence

-’ ' ;_- ;-:“'f:" ® n
on the First Operation Date of the PrOjecsqa gfiizf.,
o J
d 89y ;

Py
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(which term “First Operaticon Date" shall be
defined in the Power Sales Contract to be
executed between the Partnership and the
utility purchasing the electricity generated
by the Project), and shall terminate sixteen
{16) vyears after that date, the 1lease
payments shall be as follows: (1) Five
percent (5%) of the gross annual revenues
received by the Partnership under the Power
Contract, on the first 11,700,000 kwh
generated per year;:; (2) fifty percent (50%)
of the net annual revenues received by the
Partnership under the Power Contract over
11,700,000 kwh generated each year. It is
understood by and between the parties that
the payment of lease payments during Period
One 1is subordinated and junior to payments
for (1) debt service not to exceed
seventy-five percent (75%) of gross annual
revenues, from the £first 11,700,000 kwh
produced on an annual basis; (2) any
additional principal and interest payments
due as a result of z capital improvement or
replacement loan to the Project as provided
hereinbelow in this paragraph; provided,
however, that all such payments shall be
made from 9gross annual revenues from the
first 11,700,000 kwh produced on an annual
basis, and after the initial permanent debt
service on the Project has been repaid said
capital improvement or replacement loans
shall at no time exceed seventy percent
(70%) of gross annual revenues from the
first 11,700,000 kwh produced on an annual
basis; (3) a senior return to equity of
seven percent (7%) of gross revenues
received by the Partnership under the Power
Contract on the first 11,700,000 kw of
electricity generated, ©per year, payable
directly to the Partnership, which payment
is hereinafter referred to as the "senior
return"; (4) insurance costs and all taxes
connected with the Project, including Idaho
kilowatt hour tax;: {5) operations and
maintenance charges to be established by
industry standards, but not to exceed six
percent (6%) of gross annual revenues; and
(6) the royalty payments to Lessees as per
Exhibits "A-1" and "A-2" of this Agreement,
and also, royalties to the Twin Falls Canal
Company ("TFCC") in the event TFCC furnishes
additional water under a separatei

agreement. In the event that net revenuei& ;
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are insufficient to pay the lease payment to

RCHPI during Period One, such lease payments

shall accrue, with interest at the rate of

ten percent (10%) per annum, To the extent

that Project revenues permit, all accrued

and deferred lease payments to RCHPI,

together with interest thereon shall be due

and are payable one-fourth (1/4) at the end

of year seventeen (17), one-third (1/3) of

the wunpaid balance at the end of vyear
eighteen (18), one-half (1/2) of the unpaid

balance at the end of year nineteen (1%) and

the balance at the end of year twenty (20).

In the event that Project revenues are
insufficient to pay all accrued and deferred

lease payments to RCHPI at the end of years
seventeen (17), eighteen (18), nineteen (19) .
and twenty (20), any amount remaining owing

to RCHPI at the end of year twenty (20)

shall be deemed extinguished and there shall

be no further liability to RCHPI on account

of unpaid accrued and deferred lease
payments. In the event that net revenues
are insufficient to pay Bonn-Tech the senior
return, such senior return payments shall
accrue, with interest at the rate of ten
percent (10%) per annum, and are due and
payable after all accrued and deferred lease
payments have been paid to RCHPI or the same 2
have been extinguished as provided above. §
In the event the Project requires a major
capital improvement and/or replacement, the
cost of which is in excess of the 0O & M
allowance, Bonneville Pacific Corporation,
or its designee, shall be entitled to loan
the necessary funds for such project
purposes, and such loan amount, if lent by
Bonneville, shall earn interest at the rate
of two percent (2%) above the "reference
rate"™ of First Interstate Bank of Utah, N.A.
(Salt Lake City Main Office) from the date
such 1loan is made until repaid. In the
event a commercial lender shall make the
loan, the loan amount plus interest shall be
repaid at the rate contained in the loan
documents.

2. With respect to the modifications made under
paragraph 1 hereof, Bonn-Tech hereby reconfirms its obligation
to use reasonable efforts to maximize the net revenues to be
generated by the Project. In the event there shall exist
insufficient funds to pay the RCHPI lease payment at any -time
hereunder, Bonn-Tech, subject to the priorities set forth 1n.=
paragraph 1 hereof, covenants to pay said lease payment in sucﬁ

FIRST AMENDMENT TO AGREEMENT -3-
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amount as is possible under the then existing circumstances and
to accrue only so much of said lease payment as is necessary to
meet the priority obligations set forth in paragraph 1 hereof.
Bonn-Tech grants to RCHPI the right to review all accounting
books and records relating to the Project to verify the
accuracy of all accounting undertaken by Bonn-Tech in
establishing whether 1lease paymens can be made or must be
accrued. In the event of dispute between the parties relating
to the accounting practices and methods used by Bonn-Tech in
making such determination, the parties agree to submit such
dispute to binding arbitration in accordance with the Idaho
Uniform Arbitration Act.

3. The parties agree to open an escrow account at
First American Title Company in Twin Falls, Idaho, in which
shall be deposited (1) all necessary Project rights
transferable or to be transferred to the Partnership; (ii) all
funds pursuant to and in accordance with paragraph 12(C) of the
Agreement; and (iii) all funds pursuant to and in accordance
with paragraph 1(A)({3)(i) of the Companion Agreement. The
parties agree that the execution of a Power Sales Contract for
the Project is a condition precedent to a closing of the escrow
and the disbursement of any funds from the escrow account.

4. Paragraph 22 of the Agreement is hereby amended
to show as the address for the Partnership the following:

Bonn-Tech

¢/o Bonneville Pacific Corporation
257 East 200 South, Suite 800

Salt Lake City, Utah 84111

ATTN: President

5. All other terms contained in the Agreements are
hereby confirmed and ratified and shall be of full force and
continuing effect.

6. The parties intend by this Amendment to modify
and/or amend the Agreement in accordance with Paragraph 23 of
said Agreement,

7. This First Amendment shall inure to the benefit
of the parties hereto and their respective heirs, personal
representatives, successors and assigns.

8. In the event that the Agreement, the Companion
Agreement, or this Amendment thereto shall become the subject
of 1litigation, the prevailing party shall be entitled to
recover reasonable costs - and attorneys' fees from the
non-prevailing party.

FIRST AMENDMENT TO AGREEMENT -4-




IN WITNESS WHEREOF, the parties hereto have executed

this Amendment to Agreements the day and year £first above
written.

/M}/

bharles D. Howard

.-"

de o

“Gerald L. Martens

il anl]

Carl V. Edwards

arles D, Howard, an
individual

(( ROCK CREEK HYDROPOWER, INC.

(T L L Dqéém/

Charles D. Howard, Pre51den

ATTEST:

Carl V. Edwards, Secretary
BONN-TECH, an Idaho general
partnership

By: Bonneville Pacific Corporation
Its General Partner

i?V[tf x&AA;\ ”434A%3*“‘
Its_{iézéihwvﬁL
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STATE OF IDAHO }
) ss.
County of Twin Falls)

On this éﬁ(day of M , 1987, before me, a

Notary Public, in and for said Courity and State, personally
appeared CHARLES D. HOWARD, known o identified to me to be the
individual whose name is subscribed to the within instrument,
and acknowledged to me that he executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and
affixed my official seal the day and year in this certificate
first above written.

NOTARY PUBLIC WW
Residing at:
My commission expires:

STATE OF IDAHO )
) ss.
County of Twin Falls)
Al .
On this & — day of M , 1987, before me, a

Notary Public, in and for said County and State, personally
appeared GERALD D. MARTENS, known or identified to me to be the
individual whose name is subscribed to the within instrument,
and acknowledged to me that he executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and

affixed my official seal the day and year in this certificate
first above written.

-~

NOTARY PUBLIC miwo
Residing at:

My commission expires:

FIRST AMENDMENT TO AGREEMENT -6-
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STATE OF IDAHO )

) ss.
County of Twin Falls)
On this Qrw day of /QJ?RII_ . 1987, before

me, a Notary Public, in and for- said County and State,
personally appeared CARL V. EDWARDS, known or identified to me
to be the individual whose name 1is subscribed to the within
instrument, and acknowledged to me that he executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and
affixed my official seal the day and year in this certificate
first above written.

NOTARY BLY
Residing at:

My commission expi es:3-gz..iz

STATE OF IDAHO }
) ss.
County of Twin Falls)

On this Q day of C;kMﬁQ ¢« 1987, before me, a

Notary Public, in and for said County and State, persconally
appeared CHARLES D. HOWARD, known or identified to me to be the
individual whose name is subscribed to the within instrument,
and acknowledged to me that he executed the same.

IN WITNESS WHEREQF, I have hereunto set my hand and
affixed my official seal the day and year in this certificate
first above written.

TARY PUBLIC

B NEL
Re51d1ng at:

My commiss ion explres s
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STATE QF IDAHO )
) S5.

County of Twin Falls)

On this é day of 4%@321 r 1987, before me, a
Notary Public, in and for sai County and State, personally

appeared CHARLES D. HOWARD and CARL V. EDWARDS, known or
identified to me to be the President and Secretary,
respectively, of ROCK CREEK HYDROPOWER, INC., the corporation
that executed the foregoing instrument, and acknowledged to me
that such corporation executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and
affixed my official seal the day and year in this certificate
first above written.

NCTARY PUBLIC EPQR
Residing at:
My commission expirew: —

STATE OF IBAHOULTHA )
)
County of (ol lelu )

On this 7 day of &,‘Z . 1987, before me, a

Notary Public, in and for said “County and State, personally
appeared /.. (Wynn Johpsa. » known or identified to me to be
the é“;“ﬁ[ébé' of BONNEVILLE PACIFIC CORPORATION, Geheral
Partnér of BONN-TECH, the corporation that executed the
foregoing instrument, and acknowledged to me that such
corporation executed the same.

Ss.

IN WITNESS WHEREOF, I have hereunto set my hand and
affixed my official seal the day and year in this certificate
first .

1
] FAUREIY 1 prarace pg
1 2T . h:n.;.,'y:‘

{‘j—v‘;r_
\T 3
<

Residing at:

SR S 2 o :
\:\3\-«,;?\‘\___,{‘{»--.- F 4 My commission expires: Z—gé-gz
‘ = o E: 1§ i
. S 7
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SECOND AMENDMENT TO AGREEMENTS
ROCK CREEK #2 WATER POWER PROJECT AGREEMENT

AND COMPANION AGﬁEEMENT

THIS SECOND AMENDMENT TO THE ROCK CREEK #2 WATER
POWER PROJECT AGREEMENT AND ITS COMPANION AGREEMENT is made and
entered into this 2.8 day of September, 1987, by and between
ROCK CREEK HYDROPOWER, INC., hereinafter referred to as
"RCHPI", CHARLES D. HOWARD, GERALD L. MARTENS, AND CARL V:

EDWARDS, hereinafter referred to as *“EMH", CHARLES D. HOWARD,

an individual, hereinafter referregd to as "Howard", EMH, Inc.,
hereinafter referred to as “%gg, Inc.", and BONN-TECH, an Idaho
general partnership, hereinafter referred to as the
"Partnership".
RECITALS:
A, The parties hereto have previously entered into

the Rock Creek #2 Water Power Project Agreement dated
December 18, 1986 (hereinafter the "Agreement”).

B. Charles D. Howard, Gerald Martens, Carl Edwards,
EMH, Inc. and Bonn-Tech have entered into another agreement
(hereinafter referred to the "Companion Agreement").

C. The parties entered into a First Amendment to
Agreemeqts dated April 7, 1987 (the "“First Amendmeﬁt“) which
modified'certain provisions of the Agreement and the Companion

Agreement.



D. The parties desire hereby to further amend
and/or restate certain provisions of the Agreement and
Companion Agqreement.

NOW, THEREFORE, in consideration of the foregoing
premises and for other valuable consideration, the receipt and
adequacy of which are hereby acknowledged, the parties hereto
agree as follows:

1. Representations of RCHPI, EMH, EMH, Inc. and
Howard. RCHPI, EMH, EMH, 1Inc. and Howard, jointly aﬁd
severally, represent and warrant the following:

(a) A perpetual easement (the “Stradley
Easement") over and across certain real property (described in
the Agreement as the Stradley Lease property) has been obtained
by RCHPI, and RCHPI has assigned said easement to Bonn-Tech or
its designee, Bonneville Pacific Corporation, by good and
sufficient assignment of easement.

(b) All assignments and consents necessary to
fully assign to RCHPI the Transmission Agreement (as described
in the Agreement) have been obtained and all consents or other
approvals necessary for RCHP1 to further assign the

Transmission Agreement to Bonn-Tech (and its assigns) under the

Agreement have been obtained and are in full force and effect.
{c) Upon <close of escrow, as hereinafter

describeﬁ, RCHPI 1is prepared to exercise the Sharp/Vickers

Option (as described in the Agreement and as contained in thé

present escrow) provided funds for such exercise are proviﬁ%@gh

GEE e
by Bonn-Tech as contemplated by the Agreement. The partieé”‘i]fif~‘£
A
9o : 40@05. L.
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agree to exercise such Option at a mutually agreeable time,
provided, however, that such exercise shall be accomplished on
or before December 31, 1987, in accordance with the Option
Agreement. |

(d) The Water Rights {as defined in the
Agreement) have been assigned to RCHPI, and said assignment has
been approved in writing by the 1Idaho Department of Water
Resources. Said Water Rights have been further assigned to
Bonn-Tech (or its designee), and such subseguent assignment has
been submitted to the Idaho Department of Water Resources for
approval and RCHPI is aware of no reason why such assignment
should not be approved by said Department.

{e) Howard has applied for an assignment of the
FERC License relating to the Project to RCHPI and Bonneville
Pacific Corporation as joint licensees. Howard and RCHPI will
exercise due diligence to assure that such assignment 1is
approved by FERC as soon as practicable. Upon approval by FERC
of such assignment, RCHPI shall be solely responsible for
assuring that all interests in real property required under
said license are properly and timely obtained and held by RCHPI
for the benefit of the Project except interests presently held
by Rock Creek Joint Venture, which interests shall be obtained
directly by Bonn-Tech, or assigns, if required by FERC.

2. Close of Escrow. Upon exzecution of this

Agreement, and provided the representations and warranties

contained in paragraph 1 hereof are true and correct upon the
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execution hereof, the parties hereto agree to close escrow as
provided in that certain Escrow Agreement among the parties and
First American Title Company dated April _ , 1987. At such
closing, RCHPI shall direct Escrow Agent to provide copies of
all documents held in escrow to Bonn-Tech and to provide to
Bonn-Tech originals of all consents relating to the lease and
assignments of contracts, rights and interests to Bonn-Tech as
contemplated by the Agreement and by this Second Amendment. At
such c¢losing, Bonn-Tech shall pay Thirty Thousand Dollars
($30,000.00) to EMH (or EMH, Inc. as directed) pursuant to the
Companion Agreement, and shall authorize, and hereby does
authorize, Escrow Agent to pay to EMH {or EMH, Inc. as
directed) an additional Thirty Thousand Dpllars ($30,000.00)
presently held in escrow, as required under the Companion
Agreement. Bonn~-Tech shall also deliver to Howard the sum of
Fourteen Thousand Seven Hundred Seventeen and 42/100 Dollars
($14,717.42) for engineering services rendered by Howard in
connection with the Project.

3. Reaffirmation of Easement, Lease, and
Assignment. RCHPI hereby reaffirms that under the Agreement it
has, and hereby does, lease (or sublease) to Bonn-Tech, and its
assigns, all of its rights, titles, interests and obligations
acquired by RCHPI, by assignment or otherwise, under the
Stradléj Easement, the Idaho Frozen Foods Lease (as described
in the Agreement) and the Sharp/Vickers property (at such time

as the Option is exercised), and agrees to cooperate fully in




executing and/or obtaining all documents, consents and
approvals which may be necessary or desirable in evidencing the
same. RCHPI further reaffirms that under the Agreement it has,
and hereby does, assign and quit claim unto Bonn-Tech, and its
assigns, the Water Rights, Transmission Agreement and all other
rights, titles, interests, permits, approvals and
authorizations which it may have or claim in and to the Project
except (a) its rights as joint licensee under the FERC License,
{(b) its rights to receive royalty income under the Agreementg,
as amended by the First Amendment, and (c) its rights as lessor
or sublessor, as the case may be, of the real property interest
being leased or subleased, as the case may be, to Bonn-Tech,
and 1its assigns, under the Agreement and under thifs Second
Amendment.

4, Reconvevance of Rights and Interests at the End

of h Term. The parties reaffirm that the term of the
Agreement, as amended, is thirty-five (35) years from the First
Energy Date as defined in the Power Contract. At the end of
the term, Bonn-Tech, and its assigns, hereby reaffirm and
acknowledge their respective obligations to terminate the lease
and to reassign to RCHPI all other rights, titles, interests
and obligations acquired by Bonn-Tech or its assigns pursuant
to the Agreement, as amended, including, without 1limitation,
all easéments, fee titles, leases or subleases of real property
used in connection with the Project, the Water Rights, the

joint interest of Bonneville Pacific Corporation 111{:!?&“*‘?{2}}%
' :é.,'-:-.;é?-}"-
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License and good and sufficient title to all equipment and
improvements placed upon the real property by Bonn-Tech or
Bonneville Pacific Corporation pursuéht to the construction and
operation of the Project.

5. Reaffirmation of Agreements. Except as modified
hereby, the parties reaffirm the terms and provisions of the
Agreement the Companion Agreement and the First Amendment, and
declare the same to be in full force and effect and binding
upon the parties hereto. All terms and conditions contained in
the Agreement, the First Amendment and the Companion Agreement
applicable to the provisions hereof, except as modified herein,
are incorporated herein by this reference.

IN WITNESS WHEREOF, the parties hereto have executed
this Seconﬁ Amendment to Agreements the day and year first

above written.

Charlesg-»D. Howard

(X D

o~ Gerald L. Martens

Sl A Tl

Carl V. Edwards

j‘jj?ﬁﬁzdéézi)féZzz%éégg
Charles D. Howard,

An Individual
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ATTEST:

ROCK CREEK HYDROPOWER, INC,.

ClandiDA.

Carl V., Edwards, Secretary

STATE OF IDAHO

)
M S5.
COUNTY OF ‘?%%LLS)

On this é&‘/ day of

Charles D. Howard, Preside

BONN-TECH, an Idaho general
partnership

By: Bonneville Pacific
Corporation, Its General
Partner

By / [d%»«gﬂ%"“\/‘—" i

Its__nedli e

Exird
EMH, Inc.

By /ém-c-«t \77@‘«/2:._/'
Ifsﬁ,“é;f?L:_g;Zzﬁ.

! z%czg@_._\, 1987, before me,
Notary Public in and for said ounty and State, personally

appeared Charles D. Howard,
the individual whose name

known and identified tc me to be

is subscribed to the within

instrument, and acknowledged to me that he executed the same.

IN WITNESS WHEREOF,

I have hereunto set my hand and

affixed my official seal the day and year in this certificate

first above written.

My Commission Expires:

au% 19

NOTARY PUBLIC OR IDAHO
Residing at: Q4.




STATE OF IDAHO )

: S55.
COUNTY OF TWIN FALLS)

On this 2&' day of Sepdeon bev , 1987, before me,
Notary Public in and for said County and State, personally
appeared Gerald L. Martens, known and identified to me to be
the individual whose name is subscribed to the within
instrument, and acknowledged to me that he executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and

affixed my official seal the day and year in this certificate
first above written.

i

GARY D. SLETTE ;
NOTARY PUBLIC - STATE OF 1DAHO h
Residing ot Twin Falls, IC

o ) NO PURLIC' FOR IDAHO
Lifetime Commlssion ReSidl t: "—uu":’\ )(Mw

My Commission Expires:

L—“ "f't £t

STATE OF IDAHO )
Tdaho i S

COUNTY OF TWIN FALLS)

Oon this &4 day 0f.&£¥;éég£&4;;__, 1987, before me,
Notary Public in and for said "County and State, personally
appeared Carl V. Edwards, known and identified to me to be the
individual whose name is subscribed to the within instrument,
and acknowledged to me that he executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and
affixed my official seal the day and year in this certificate

first above written,.
EOTARY PUBLIC R IDAHO
Residing at: ) dZ/
My Commission Expires:

CXALf%‘ 1A B

LT



STATE OF IDAHO )

Tdarno : ss.
COUNTY OF TWIN-—FALLS)

On this X4 day of %Z , 1987, before me,
Notary Public in and for said Cbunty and State, personally

appeared Charles D. Howard and Carl V. Edwards, known to me or
identified to me to be the President and Secretary,
respectively, of Rock Creek Hydropower, Inc., the corporation
that executed the foregoing instrument and acknowledged to me
that said corporation executed the same,

IN WITNESS WHEREOF, I have hereunto set my hand and
affixed my official seal the day and year in this certificate
first above written.

NéTARY PUBLIC R IDAHO ,
Residing at: o?‘tﬂ
My Commission Expires:

O,u.%, R %%

STATE OF IDAHO )
! SS.
COUNTY OF TWIN FALLS)
On this _28"™ gday of oA we , 1987, before me,
Notary Public in and for said ounty and State, personally
appeared Aantorns , known to me or identified to me to

be the fu..q'—- [Tres , ©of EMH, 1Inc., the corporation that
executed the foregoing instrument and acknowledged to me that
said corporation executed the same.

IN WITNESS WHEREOQOF, I have hereunto set my hand and
affixed my official seal the day and year in this certificate
first above written.

7 GARY D. SLETTE
r " NOTARY PUBLIC - STATE OF DAHO
g - - ;15} Residing at Twin Falls, 1B
5 Lifeire NOTARY BUBLIC FOR IDAHO

Residing at:_Tw/n QW

My Commission Expires:

Lt“b{"’w
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STATE OF UTAH )

: s85.
COUNTY OF SALT LAKE )

On this day of ﬁ,uﬂﬂ\b—ifv , 1987, before me,

Notary Public in and, for said County and State, personally
appeared . 4 ARASy , known to me or identified to
me to be the [AiA(d+2?H , of Bonneville Pacific Corporation,
the general partner of Bonn-Tech, an Idaho general partnership,
the partnership that executed the foregoing instrument and

acknowledged to me that said corporation executed the same as
general partner.

IN WITHESS WHEREOF, I have hereunto set my hand and

affixed my official seal the day and year in this certificate
first above written.

NOTARY PUBLIC, FOR UTAH .
Residing at: CL
My Commission Expires:

d-(3-9|
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After recording mail to:

David P. Hirschi, Esaq.
Bonneville Pacific Corporation
275 East 200 South, Suite 800
Salt Lake City, Utah 84111

MEMORANDUM OF LEASE AND

ASSIGNMENT OF LEASE

THIS MEMORANDUM AND ASSIGNMENT is made and entered
into this __ day of September, 1988, by and between ROCK CREEK
HYDROPOWER, INC. (*“RCHPI"), CHARLES D. HOWARD, GERALD MARTENS
and CARL EDWARDS (collectively "EMH"]), CHARLES D. HOWARD
(" Howard" ) BONN-TECH, an Idaho General Partnership ("Bonn-
Tech" ) and BONNEVILLE PACIFIC CORPORATION (" Bonneville").

Recjtals

A. RCHPI, EMH, Howard and Bonn-Tech entered into an
Agreement - Rock Creek No. 2 Water Power Project dated December
18, 1986, which Agreement was amended by a First Amendment to
Agreements dated April 6, 1987, and a Second Amendment to
Agreements dated September 28, 1987. Said Agreement, as
amended, is hereinafter referred to the "Lease".

B. Under the Lease, RCHPI, EMH and Howard agreed to
lease, sublease and acquire and 1lease to Bonn-Tech certain
rights and interests including certain real property located in
Twin Falls County, State of Idaho, for use by Bonn-Tech in the
construction, operation and maintenance of a hydro electric
project known as Rock Creek II Hydroelectric Proj?ct (the

f’ N o
"Project" ). ¢ 'ﬁ??
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C. Bonn-Tech desires to assign all of 1its rights,
titles and interest in and to the Project including its rights,
interests and obligations under the Lease to Bonneville.

D. The Parties hereto desire hereby to amend the
Lease to reflect current ownership of the real properties which
are the subject of the Lease, to reconfirm the Lease, and to
make the Lease a matter of public record.

NOW, THEREFORE, in consideration of the mutual
covenants and agreements herein contained and for other good
and valuable consideration, the receipt and adequacy of which
are hereby acknowledged, the Parties hereto agree as follows:

1. Amendment t¢ Lease. The Lease is hereby amended

to reflect accurate legal descriptions of the real property
being leased under the Lease. Said real property is accurately
described in Exhibits *A®", *B* and "C* attached hereto and by
this reference made a part hereof. The Parties hereby confirm
that the real property described in Exhibit “A" is currently
owned by Rock Creek Joint Venture, an Idaho joint venture, and
that all of the Lessee’s interest thereunder has been assigned
to Bonn-Tech pursuant to the terms and conditions o¢f that
certain Modification and Extension Agreement and Addendum dated
April 8, 1987, which Agreement is also incorporated herein by
this reference and affects only that real property described in
Exhibit *aA", attached hereto. The Parties further confirm that
the real property described in Exhibit "B" is owned by RCHPI in
fee simple, and that the real property described in Exhibit *"C¢

is held by RCHPI under a perpetual easement gran%éé{hgntr’

- 2 - ’,_’:I:;
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Ensunsa, individually and as persconal representative of the
estate of Sam Stradley (aka Samuel Stradley), and Donnell (aka

Donald) and Dora Stradley, dated . . 1988 and

recorded . 1988 as Instrument No. in the

records of the Twin Falls, Idaho County Recorder. The Lease is
further modified to reflect a term of thirty five (35) years
from the First Energy Date as defined in that certain Firm
Energy Sales Agreement between Idaho Power Company and
Bonneville dated July 13, 1987 (Facility No. 31615104).

2. Assignment of Lease. Bonn-Tech hereby assigns,

transfers and quit c¢laims to Bonneville all of its rights,
titles and interests in and to the Project, including, but not
limited to, the Lease. Bonneville hereby accepts the
assignment herein contained and agrees to assume all rights,
titles, interests and obligations of Bonn-Tech with respect to
the Project including, but not limited to, the Lease.

3. Quit Claim by Bonneville. Bonneville has

obtained through a certain assignment dated October 8, 1987 and
recorded as Instrument No. 928857 of the official records of
the Twin Falls County, Idaho, Recorder an interest in certain
easements granted to RCHPI by Edith Ensunsa individually and as
personal representative of the estate of Sam Stradley,
deceased, and Donnell Stradley and Dora Stradley. Bonneville
hereby quit claims and assigns to RCHPI all of its rights,
titles and interest in and to said easements. It is the intent
of Bonneville and RCHPI and the other parties hereto that all

of the real property which is the subject of the aforementione
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assignments is being leased to Bonneville by the Lease
confirmed herein and affects the real property described 1in
Exhibit "C*.

4. Confirmation of Lease. Pursuant to the terms
and conditions hereof, and the terms and conditions o©f the
Lease, all of which are incorporated herein by this reference,
RCHPI, EMH and Howard hereby confirm that they have leased, and
hereby lease to Bonneville (pursuant to the assignment and gquit
claim herein contained) all the real property described in
Exhibit "A" (to the extent of their respective interests
therein, if any)} and in Exhibits "B", and "C" hereof. As
modi fied and assigned hereby, the Lease remains fully
enforcable and binding upon the Parties hereto.

IN WITNESS WHEREOF, the Parties hereto have caused
these presents to be executed by their duly authorized officers

the day and year first above written.

BONN-TECH PARTNERSHIP

By Bonneville Pacific Corporation
Its General Partner

By

Its

RCCK CREEK HYDROPOWER, INC.

By Charles D. Howard, President

bl b,
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dph1000

EMH

Charles D. Howard

Gerald L. Martens

Carl Edwards

Charles D. Howard, an Individual

BONNEVILLE PACIFIC CORPORATION

By

Its




EXHIBIT A

Rock Creek Joiniy Venturg Pareol

PARCEL

A strip of iand 100 feet wide lying adjacent with

and S0 feet left and S0 feet right of the centerline

of a power canal lying in the NW 1/4 NW 1/4, Section 25,
T.9 S., R.16 E., B.M., Twin Falls County, Idahe and more
particularly described as follows:

Beginning at the Northwest corner of said Section

25, said point also lies North 00 deg. 04'51" VWest.
2639.14 feet from the West quarter corner of said
Section 25; } '

thence South 56 deg. 347'36" East, 904.37 feet to

the centerline of the power canal, said point being

the REAL POINT OF BEGINNING;

thence South 55 deg. 00'00™ East, 120.00 feet;

thence South 29 deg. 00'00™ East, 270.00 feet;

thence South 30 deg. 00'00" West, 350.00 fee=t;

thence South 12 deg. 00700 West, 110.00 feet;

thence South 13 deg. 00'00™ East, 107.90 feet, to

the South boundary of the NW 1/4 NW 1/4 of said Section
25, which ic the POINT OF ENDING of the above described
easement.

PARCEL 2

A leasehold easement for an access road and a transmission
line over and across:

(1) An easement for a transmission line 50 feet
in width over and across Lots 12 and 19 of Section 23,
Township 9 South, Range 16 East, B.¥., and Lots 10 and 15
of Section 24, Township 9 South, Range 16 East, B.M., and
the NW 1/4 NW 1/4 of Section 25, Township 9 South, Range
16 East, B.M.

(2) An easement for an access road over and
across NW 1/4 NW 1/4 of Section 25, Lots 14 and 15 and
NE 1/4 SE 1/4 of Section 24, Township 9 South, Range 16
East, .B.M., and Lots 10, 11, and 12 of Section 19,
S¥W 1/4 NE 1/4 of Section 30, and SW 1/4 NE 1/4 of Sectlon
29, Township 9 South, Range 17 East, B.M.

{3) A non-exclusive non-possesscory right of uay
for an existing road 30 feet in width as described in’the

grant of right of way by the United States Bureau i :?h

of Land Management under Serial No. 20094, covering '“m'ﬂ;yj

the following described federal lands: /] v [27
. MGO&'




EARIIBIT A - PaGgoe

Lot 5 of Section 74, Touwnship 9 South, Range 16 East,
B.¥., and Lots 10 and 12 of Section 30, Township 9
South, Range 17 East, B.HM.

(4) h non-exclusive easement for an access
road 50 feet in with as agranted by the State of Idaho,
State Board of Land Commissioners as State of Idaho
Easement No. 5335 being described acs:

(1) A strip of land 59 feet in width,
peing twenty-five feet on each side of the following
described centerline as it crosses the SE 1/4 NE 1/4
of Section 30 and the 5% 1/4 NW 1/4 of Section 29,
beth in Township 9 South, Range 17 East, B.M.:

Commencing at the southwest section corner of Section 29,
Township 9 South, Range 17 East, B.M.:;

thence North 0 deg. 09'33" West 2,637.69 feet along

the West boundary of said Section 29 to the West
one-quarter corner of said Section 29;

thence South 89 deg. 58715™ East 745.63 feet along

the South boundary for the SW 1/4 NW 1/4 of said

Section 29 to a point, said point being the REAL

POINT OF BEGINNING:

thence North 63 deg. 17'22" Ust 21£5.18 feet;

thence North 58 deg. 02'43" West 289.00 feet;

thence Norxrth 52 deg. 56'41" West 159.01 feet;

thence North 61 deg. 02'36™ West 429.41 feet;

thence Noxrth 64 deg. 28'09" West 553.29 feet;

thence North 49 deg. 58*15" West 493.85 feet;

thence North 61 deg. 33'52" West 268.79 feet to a

point on the western boundary of the SE 1/4 NE 1/4

of Section 30, said point being the terminus of

said centerline.
(2) A strip of land fifty feet wide,
being twenty-five feet on each side of the following
described centerline as it crosses the NE 1/4 SW 1/4
of Section 29, Township 9 South, Range 17 East, B.H.:
Commencing at the south 1/4 corner of Section 29,
Township 9 South, Range 17 East, B.HM.:

thence Nerth 0 deq. G7'21" West 1,318.33 feet

along the eastern boundary of the SE 1/4 SW 1/4

of said Section 29;

thence North 89 deg. 58°'55" West 79.13 feet along

the southern boundary of the NE 1/4 SW 1/4 of said
Section® 29 to a poit, said point being the REAL

POINT OF BEGINNING:

thence North 44 deg. 82°'33" West 215.58 feet;

thence Neorth 55 deg. 48%'15" West 311.45 feet;

thence North 68 deg. 08'17™ West 601.31 feet; .
thence North 49 deg. 01°47" West 381.94 feet to a A N
point on the western boundary of the NE 1/4 SW 1/4 '“’fé;'?jgf;%
of Section 29, said point being the terminus of 2 T 5’5
caid centerline and easement. ’

-,




EXHIBLYY 8B

RCHPI Payee] -’

All that land lying below the rim of Rock Creek Canyon
located in the Southwest guarter of the Northwest
quarter (SW 1/4 NW 1/4), Section 25, Township ¢ South,
Range 16 East, Boise Meridian, Twin Falls County,
Idaho, described as follows:

Commencing at the West guarter corner of Section 25,
said peoint lies South 00 deg. 04°'51" East, 2639.13 feet
from the Northwest corner of Section 25;

thence North 25 deg. 46'00" East, 1520.80 feet

to the REAL POINT OF BEGINNING.

thence North 869 deg. 57'25" East, 397.00 feet;

thence South 34 deg. 05°'56" East, 241.40 feet;

thence South 00 deg. 05'46™ East, 640.00 feet;

thence North 32 deg. 25'42" West, 994.71 feet:

to the REAL POINT OF BEGINNING. '

1997




EXHIBRIT C

stradley Parcel |

PARCEL )

A strip of land 100 feet wide lyinga adjacent with_
and 50 feet left and 50 feet right of the centgrllne of
a power canal lying in the SE 1/4 NW 1/4, Section 25,

T.9 S., R.16 E., B.M., Twin Falls County, Idaho and more

particularly described as follows:

Beginning at the Northwest corner of said Section 25,
said point also lies Korth 00 deg. 04'51" West, 2639.14
feet from the West quarter corner of said Section 25;
thence South 31 deg. 41'5%" East, 24%58.93 feet to
the centerline of the power canal, said point being
the REAL POINT QF BEGINNING.

thence South 52 deg. 00'00"™ East, 210.00 feet;

thence North 89 deg. 00'00" East, 208.00 feet;

thence North 56 deg. 00'00" East, 260.00 feet;

thence North 00 deg. 00'00" East, 65.00 feet to

the POINT OF ENDING of the above described easement.

PARCEL 2

A strip of lend 100 feet wide lying adjacent with
and 50 feet left and S0 feet right of the centerline

of & power canal lying in the SE 1/4 NW 1/4, Section 25,
T.9 S., R.16 E., B.M., T«in Falls County, Idaho, and more

particularly described as follows;

Beginning at the Northwest corner of said Section
25, said point also lies North 00 deg. 04'51" West,
2639.14 feet from the West quarter corner of said
Section 25;

thence South 42 deg. 14730" East, 2794.27 feet to
the centerline of the power canal, said point being
the REAL POINT OF BEGINNING.

thence South 84 deg. 00'00" East, 162.00 feet:
thence South 36 deg. 00'00" East, 325.00 feet;
thence South 18 deg. 00°'00™ East, 252.31 feet;
thence due East 116.25 feet to the POINT OF ENDING
of the above described easement.




EXHIBIT B

Rock Creek Joint Venture Lease

{Attached)
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LEASE AGREEMENT

THIS LEASE made this Z/T/ day of :??-[{Z(:z;f:q , 19%
between Idaho Frozen Foods Corp., a Delaware corporatfon, here-
inafter called the "Lessor,” and E.M.H. Investments, a partner-—
ship organized and existing under the laws of the State of

Idaho, hereinafter called "Lessee:"

WITHNESSET H:

(1) Property and Term: Lessor, in consideration of
the rents, covenants and agreements herein reserved and contain-
ed, on the part of the Lessee to be paid, kept and performed,
hereby leases to the Lessee the following described premises
situated in the County of Twin Falls, State of Idaho, to wit:

The property described on Exhibit "1°"
attached hereto and made a part hereof
as 1f set out at length herein.

Including the use of Lessor's access road during con-
struction; provided that Lessee shall maintain, or cause to be
maintained, said roadway in a condition which permits easy auto-
mobile access of Lessor during the construction period. After
construction of the project each party shall use their own
roadway unless otherwise agreed. This description shall be
amended following construction of the project so as to include
only the property required to be included as "Exempt Project™
properties by the Federal Energy Regulatory Commission.

"TO HAVE AND TO HOLD the said premises unto theé)\ Lessee -
and its successors and assigns for a period of forty (48)-vyears
beginning the 1lst day of the month immediately following the
execution hereof.

(2) Use of the Property: It is intended that Lessee
will finance, construct, own, and operate a hydroelectric gener-
ation facility on the leased premises. The project will require
diversion of water from Rock Creek and conveyance through a pen-
stock and-canal which will be constructed on the leased premises
to the proposed povwerhouse, all in the configuration as generally
shown on -Exhibit “2" hereto. It is acknowledged that part of
the lands required for the project are not owned by Lessors.

== (3) Rental. 1In zzaéidefation for the execution of
this lease, the Lessee hereby covenants and agrees to pay
annually to the Lessor as "rental®™ eight percent (8%) of the
"gross receipts from the sales of power" from the head avail-
able on the Lessor's property, which is agreed to be 48 feet.
Sazid payment to be made during the term of this Lease beginning

with the date of the first sale of power. For the“buig§§ﬁf of o
. ‘V:r:

' e HEp

Y805 199,




1 this Lease, the term "“gross receipts from sales of power"™ as
used herein shall mean the total receipt of revenue from said
2 48 feet by the Lessee from the project without deducting  any
costs, payments, repayments, oOr expenses. Payments shall--be
g made to the Lessor within thirty (30) days of the receipt of
payments received by Lessee from power sales. e -
4 (4) Permissions, Cooperation of Lessor, and Termina-
tion if Permissions Not Obtained: It is under-
6 stood and agreed that in order to construct a power generation
‘ facility on the leased premises that the Lessee must obtain
6 certain permissions, e.g., a State of Idaho water right permit,
a2 Federal Energy Regulatory Commission exemption, and:pther
7 state and federal permissions so as to authorize construction
and operation of said facility. It is understood and agreed
8 that the Lessor will cooperate in all respects in executing
necessary documents as may be required in obtaining necessary
water rights, permissions, licenses and necessary rights of
g way, not only for.the construction of the generation facility,
but including the use of roadways and transmission line corridors
10 as may be required to connect said facility to adjacent facili-
ties.z: Notwithstanding Lessor's .agreement.. to cooperate - with
11 Lessee in obtaining such permission, Lessor shall not be obli-
. gated to consent to. any easements or other request for the use
(( 12 of its adjoining..property unless Lessor, in its sole discre-
' tion,. determines-.that.such requests, if granted,.will not inter-
] fere with ' Lessor s - then present or future use of such . Jdand.
1 S o m we = . R - -, . - P :-.....-......-
- Lessee agrees to pursue the FERC exemptlon diligently
14 and covenants to file the exemption application on or before the
date as set out in the prel1m1nary permlt. Tl TEs
16 . In the event that said perm1551ons ‘are not obtalned
and the facility not constructed within three (3) years and six
16 (6) months of the date of the execution of this Lease, this
Lease shall be deemed terminated and of no further force: and
17 effect unless extended by mutual agreement of the parties, pro-
vided that Lessor shall- agree  to .extensions to complete the
18 project construction in the event of delays beyond the control
of Lessee.- In the event that this Lease is terminated for the
19 failure of Lessee to construct the facility or to complete
construction of the facility, Lessee shall, at Lessor's request,
restore the property to the extent practical to its condition
20 prior*to the commencement'-;\qf any, éonstruction activity® by
Lessor. . . .
21 . .
(S) Approval of Construction Plans: Prior to the
29 time of formal application for exemption submitted to the
| Federal Energy Regulatory Commission, the Lessee shall: eqpsult
23 ‘“.‘ !gfgt
AW OFFICES
{FPWORTH -2 - AU80519
UNGESTER
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with the Lessor as to the proposed location of the canal, pen-
stock and other facilities and shall obtain Lessor's approval
of said location. Lessee agrees -te pay Lessor's costs of review
of plans at the time such review costs are incurred by Lessor,
to determine whether the power canal is properly located so as
to not interfere with the Lessor's waste water treatment faci-
lities on adjacent properties owned by Lessors. These costs
may be deducted from Lessee's first payments to Lessor hereunder.
In the event that the Federal Energy Regulatory Commission
requires as a term of its license a relocation of the facility,
and such relocation affects Lessor's use of its land for its
land disposal or other purposes, then Lessee shall reimburse
Lessor for any and all costs and expenses related to the replace-
ment of improvement related to its use of its land to permit
compliance with the terms of the license or Lessee shall terml—
nate its project and this Lease.

(6) Construction Schedules: ~ It is acknowledged by
the parties that the Federal Energy Requlatory Commission exemp—
tion will direct construction schedules which must be met as a
condition of the exemption. In the event that the Lessee is
not able to meet those schedules and defaults under the provi-
sions of the FERC exemption, such default shall also be deemed
a default under the provisions of this Lease.

(7) Embankment Disposal: -Lessor hereby agrees to
allow Lessee to dispose of excess embankment materials during
construction of the project on Lessor's adjacent property in
locations as directed by Lessors.

(8) "Property Taxes and Kilowatt Hour Tax: Lessee
shall be responsible for all ad valorem and personal property
tax on the parcel which is the subject of this Lease including
increased real property and personal property taxes assessed by
reason of the improvements constructed on the leasehold as part
of power generating facility and appurtenances, and will also
pay the kilowatt hour tax assessed on power generation by the
State of Idaho. Lessee agrees that the leasehold parcel as
finally and specifically surveyed and described may be sepa-
rated as a separate tax parcel for the purposes of ad valorem
taxes, at the expense of Lessee.

(9} Assignment and Subordination to Lender: Lessee
shall not be permitted to ign .this Lease unless it obtains
the prior written consent of§ the Lessor. Any assignment of
Lessee's interest in more than 50% of the power generation
facilities or a change in the composition of the partnership
which is the Lessee hereunder shall be treated as an assignment
for the purposes of this document. Provided, however, Lessor
herein consents to an assignment of the Lease as security to
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Lessee's lender and Lessor agrees to subordinate its interest P
in the constructed facilities to lender's security interest in”
the constructed facilities; 1in.the event lender succeeds.~to
Lessee's interest.-in the- Lease, Lessor -agrees--that this_‘ease
shall continue in full force and effect provided that Lessee
and lender, are not then 1in default of any provisiops of - this

Lease. - .

(10) Transmission Lines: The parties Nereto acknow-
ledge that the present Idaho Public Utilities Commission restric-
tions on the sale of power to utilities may require the transmis-
sion lines from the facililty and the easement to be: assigned

the power purchaser.

(11) Mechanic's Liens: _Lessee shall allow no mecha-
nic's liens or other liens against the leased premises, but in
the event said occur, Lessee agrees to indemnify Lessor for all
its costs, expenses, losses, and damages, including reasonable
attorney's fees, related to Lessor's satisfaction of any mecha-
nic's lien.  Lessee will require performance and completion
bonds covering all work to be done -on the leased premises.

{12) Fire or Casualty: If during the term of this
Lease, the improvements constructed by the Lessee shall be dam-—
aged by fire or other casualty, Lessee shall have the option of
whether to rebuild the damaged improvements, this Lease shall
continue in full forcé:and eftféct and.Lessee covenants to recon-
struct said- improvements within a reasonable time, but-.-in no
event more than 30 months. If Lessee elects not to rebuild the
damaged improvements, then Lessee shall remove all debris and
restore the property to the condition existing prior:. to the
construction of the improvem&nts. . = =7 C

(13} Liability Insurance and Indemnification:::The

Lessee shall, at all times during the term of this Lease, carry
adequate public liability insurance, the same to be in an amount
of not less than $500,000.00 for injury to one person and
$1,000,000.00 against claims of more than one person from one
accident upon said premises or such higher amounts as requested
by Lessor-from time to time taking into consideration inflation
and other changing factors. The Lessor shall be an additional

insured under the loss payable c¢lause of said policy, a copy
of sald policy shall be furnished Lessor before construction by
leSsee commences.- In additign, the Léssee agree§ to indemnify
and held harmless the Lessor from ‘'damage to property belonging
to the Lessor and any other person or entity resulting from or
arising out of, or in any way connected with the construction,
maintenance, and operation of the power generating facilities
or connections, or the interconnection between the facility and
other facilities or power transmission lines. Saqulndemnlfl—

Lo e
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cation shall include all costs, expenses, and fees, including
attorney's fees, which may be incurred by the Lessor resulting
from-any claim or demand, or by  the- defense thereof, brought

against: the. Lessor.by any third person or entity. e

(14) Special Representation of the Lessee: The Lessee
agrees in the performance of their obligations hereunder to
comply fully with all the laws, rules and regulations pertain-—
ing to the subject matter_of the operation of a hydroelectric
facility, including particularly the Federal:’ Power Act,.-the
rules and regulations of the Federal Energy Regulatory Commision
and the Idaho Public Utilities Commission to the extent .that
their operations may be subject to the jurisdiction of any
state or federal regulatory agencies, subject to the terms of
all valid and applicable orders of any of.such agencies.::The
Lessee agrees to pay any and all costs and expenses of itself
in effecting compliance with any :'such laws, rules,-. regulations
and orders which apply to construction,-operation or maintenance

of the power facilities. .- R

. - —_——

T (15) Respon51b111ty for Charges._ Lessee shall pay
all charges for utilities or other charges as necessary in the
operation of Lessee's facilities and shall indemnify the Lessor
agalnst any llablllty'or damage on such account. .

- - - -3

R S (rs> RlGht to Inspect and AUthorlzed Access: The

Eessor; its Zgents, employees, and other representatives, “shall
havefthe;uﬁght“toeenter onto:and upon-+<said premises, - or.. any
part thereof, "at reasonable hours for the purpose of examining

< [- Y

the same.“ﬁ‘"'=—e":“ R et Y-

— o samae . — .. .

T Lessor acknowledges that employees, agents, and invi-
tees of the Lessee, as well as governmental inspectors will be
using the access roads and the leased progperty during construc-
tion and thereafter “in the “inspection ~and/or . operation ™ and
maintenance of the facilities and authorizes them to do~ so.

- . (17) Best Efforts: The Lessee agrees-:to use ‘their
best efforts to keep the power plant operating at the maximum
allowable .generating capacity in accordance with the available
water flows, provided that said obligation shall abate for-shut-
downs caused by acts of God, emergencies, and normal scheduled
operation and maintenance work. Best efforts shall be defined
as the accepted practices i e hyﬁroelectrlc utility 1ndustry.
Lessee. also covenants to purhase all of Lessee's power require-
ments from sources other than .the project since all output of
the project will be sold pursuant to the Power” Sales Agreement.
Lessor alsoc acknowledges that any power requirements of Lessor
must be: purchased from other than the property . productlon if
Lessor has power requirements.
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: .(18) Option to Renew: This Lease may be renewed for
an additional forty (40) year term by the Lessee by giving writ-—
ten notice to the Lessor one year prior to the end of the lease
term  as -"described herein;- provided; that Lessee 1is not in
default of this Lease on the date it gives its written notice
and on the date the renewal term is to commence.

(19) Bankruptcy: If the Lessee shall file a petition
for bankruptcy or for re-organization or for an arrangement pur—
suant to the General Bankruptcy Act, as amended, or any similar
federal or state law, or shall be adjudged to be bankrupt; or
become insolvent, or shall make an assignment for the benefit
of its creditors, -or shall admit in writing its inability .to
pay its debts generally as they become due, or if a petition er
answer proposing the adjudication of the Lessee as a bankrupt
or.its re-organization under the General Bankruptcy Act or any
similar federal or state law shall be filed in any court and
such petition or answer shall not:he discharged or denied within
one hundred twenty (120) days after the filing thereof, or if
the receiver, trustee or liquidator (or similar official) of
the Lessee or more than one-third of the property of the Lessee
shall be appointed.in any proceeding or by any federal or.state
office or agency and shall not be discharged: within one hundred
twenty (120). days after such appointment, such event shall be
deemed a default and subject to the remedles as provlded in
this agreement. . X . e

- v— fa v mm——— ——— ————— — —— ——
L - . - B

(20) Condemnation: If at any time durlng the term of
this Lease the whole. or any part of the leased premises shall
be-taken for any public or gquasi-public purpose by any lawful
power or authority by the exercise of the right of condemnation
or eminent domain, subject to the rights of the Lessee's lender
or other lienholders, the Lessee shall be entitled to and, re-
ceive any ‘and all awards that may be made in such proceeding
for the improvements constructed by the Lessee; provided, that
damages awarded for taking of the fee shall be payable to Les-
sor. Lessor shall be entitled to its proportionate share of
any damages awarded by the Court for the value of lost future
revenues as based upon the rental reserved in paragraph 3,
"Rental,"” :above. . i . L

If such proceeding shall result in the taking of the
demised premises, Lessee shall have the right not.to reconstruct
and this Lease and the ter thereof shall. terminate and ekpire
on the date of such taking“:ma "all rent or other sums or charges
provided in this Lease to be paid by the Lessee shall be appor-
tioned and paid to the date of such taking, and Lessee shall
have twelve (12) months to remove the remaining improvements.
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If less than the whole or less than substantially all
of the. demised. premises shall be taken in -such proceeding, "and
the facilities Ttould be altered 'so as to allow the facility to
operate during. the remainingszportion of the lease term, .Lessee
shall have the option to rebuild, but rent shall abate during
said reconstruction, it being understood Lessee will utilize
its best efforts to reconstruct.

(21) Default: It is expressly understood and agreed
that each.and all of the provisions of .this Lease are conditions
precedent to .be faithfully and fully performed and observed by
the Lessee so as to-entitle the Lessee to continue in possession
of the leased property, and if any default shall occur, the pay-
ment Of rent: or 7in the observance, payments,.or performance of
any of the provisions, .terms, or conditions hereof, the Lessor,
at its election, 'shall have the right to re—enter said premises,
provided, ‘however, that no termination of this Lease shall-be
made by the Lessor 'unless the Lessor has, at least sixty-(60)
days prior thereto, given written notice to the Lessee or any
assignee thereof,.:of .their intention to do so by mailing to the
Lessee,zat the Lessee's address at 1139 Falls Avenue East, Twin
Falls,_ Idaho, 83301, which notice shall specify such default or
defaults and..the _Lessee has..not, during the. sixty (60}):-days
after the time of mailing said notice, remedied or corrected
the default so specified.- The  failure of the Lessor to exer-
cise its rights for one default under. this Lease shall not be a
waiver of Lessor's right to exercise those rights for any sub-
sequently occuring~ default. . 2T OETT Ll Cude e - -

- - -

= Xf @default'shall occur-as provided in this agreement

the Lessor. may "elect to purchase the facilities .of the Lessee
by assuming the liens of:the Lessee's-lender and the Lessor..may
thereafter operate the facility without payment to the Lessee;
or the Lessee may be required by the Lessor to remove all faci-
lities within twelve {(12) months and restore the property in
accordance with paragraph (4) herein, but.if said property has
not been ‘removed within the twelve (12)° months, the Lessor
shall.have the right to re-enter and take possession of the
property and shall be deemed the owner of any said improvements
vhich remain.

(22) Prompt Payments: It is anticipated that the.
Idaho Power Company  will be required to purchase all power
generated.for.a:term of- 35 ¥YRArsS pursuant to a Power Sales Con-—
tract; In. the event the Idaho Power Company defaults in pay-
ments to Lessee under the Power Sales Contract, Lessee agrees
to attempt to collect all amounts then due for power sales and
to secure a new purchaser as soon as possible on the most favor-
able basis available, 1If at any time during the term of this
Lease, or any extension thereof, sales are to other than Idaho
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Power Company or their successors and assigns by the Lessce,
Lessee hereby guarantees Lessor's rental payments due in accor-
dance with paragraph (3) herecf, whether or not the then power
purchasers have made timely payments to the Lessece. RS

(23) Attorney*s Fees: The Lessor shall be entitled
to recover from the Lessee all reasonable attorney's fees incur-
red by it in the preparation and giving of any notice of default
(if such default in fact shall exist). In any action or other
proceeding brought to enforce any of the terms of this Lease,
the prevailing party shall be entitled to reasonable attorney's

fees. -

-The parties hereto bind their successors and assigns.

IN WITNESS WHEREOF, the parties hereto executed thlS

. Lease Agreement the day and year first above written. .

IDAHO FROZEN FOODS CORP. . ..

- s SNl

Pre51d%9t ~ e

ATTEST:, . U . .

- - B . - L. L

D S}A—\&Aﬂ\

Secretary

E.M.H. INVESTMENTS Co e

"~ Ge rafﬁ Martens
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STATE OF IDAHO "~

County of Twin Falls

On th15 ’] day of :le_b’\(,(iCLLL({r ;'qu. be_f‘c_)re me,
the undersigned_ﬂg'ﬂotary Public in and for the sald County and

State, éer.sonally. appeared {ii q @CQY’LLUZCL(CL e “and

];Zi?\fii. QT. K}HiiiﬂjYUV\Jf .. ; known -to me to be the

55. .0 -

N e

™ e T2

President and Secretary, respectlvely, of IDAHO FROZEN FOODS

CORP., who executed the foreg01ng 1nstrument on behalf of sald

corporation and acknowledged to me. t};at such cor:poratlon executed

the same. 2z

IN WITNESS WHEREOF, I have hereunto set my hand and
affixed my official seal the day and year_in this certificate
first above written.

o | @5'%&&4@’2/

Notary Public for Idaho

TR EL T o ) Residing at

STATE OF IDAHO )
County of Twin Falls

2 - ,
On this ?/‘/ day of (j/;'-f? T ,—79%- before me,

the undersigned, a Notary Public in and for the said County and

State, personally appeared Charles D. Howard and Gerald Ma'__i.‘-ﬁensr
known to me to be the partners'of E.M.H. INVESTHMENTS, who exe-

cuted-the foregoing instrur;zﬁt on behalf of said partnership

and acknowledged to me that they executed the same.
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-IN WITNESS WHEREOF, I have hereunto set my hand and
affixed my official seal the day.and year in this certificate
first above written, L

(L. 2.7

Norary Public for Idaho
Reggiding at

STATE OF IDAHO _ )

County of Idaho )

On this J/a}'é day of -: l/czzac!h/ . _M, before me,
the undersigned, a Notary Public in and for the _said County and
State, personally appeared Carl V. Edwards, known to me to be
a partner of E.M.H. INVESTMENTS, whq executed the foregoing

instrument on behalf of said partnership and acknowledged to me

that he executed the‘same.

IN WITNESS WHEREOF, I have hereunto set my hand and
affixed my official seal the day and year in this certificate

first above written,

Notary/Public,for Idaho

ResidiYg at_bédzruagakm§%4u65

- -~

,-)\ ..
- -
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Fhona 7314000 TOCAWAYS
WAILR

SEWAGE
STECIUPAL
2UNOIVISIONS
ALEICILS

Date: Decembeyr 1, 1982 ’ 0eI0CES

DESCRIPTION OF
A IIYDROGCLECTRIC POWEE PROJECT EASEMENT
FOR IDAUO FROZEN FOODS PROPERTY
ROCK CREEK ~ HYDRO PROJECT
LYING IN NW 1/4 NW 1/4, SECTION 25,
7.95., R.16E., B.H., -
TWIN FALLS COUNTY, IDAIIO

N strip of land 10Q feet wide lying adjacent with
and 50 feet left and S0 feet right of the centerline of -
a power canal lying in the NW 1/4 NW 1/4, Section 25,
T.9S5., R.1GE., B.M., Twin Falls County, Idaho and more
particularly described as follows: :
Beginning at the Northwest corncr-of said Section

25. Said point also lies North 00° 04' 51" West,
2639.14 feet from the West quarter of said Section 25.

Thence, South 56° 34' 36" East, 904.37 feet to
the centerline of the power canal, said point being

‘the REAL POINT QF BEGINNING.

Thence; South 55° 00' 00" East, 120.00 feet,
Thence;_South 29° 00 Q0" East,-270.00 feet,

Thence,_South 30° 00" 00" West, 350.00 feet,

Thence, South 12° 00' 00" West, 110.00 feet,

Thence, South 13° 00° 00" Fast, 107.90 fecet, to
the South boundary of the NW 1/4 NW 1/4 of said Section
25, which is the POINYT OF ENDING of the above described

euascment.

“prepared by:

~.

EDWARDS i;HOWARD * MARTENS, INC.
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MODIFICATION AND EXTENSION

AGREEMENT AND ADDENDUM

THIS MODIFICATION AND EXTENSION AGREEMENT AND ADDENDUM
(the "Modification Agreement") is made and entered into this 8th
day of April, 1987, by and among SLC LEASING (WYOMING), INC., a
Wyoming corporation ("SLC") and ROCK CREEK JOINT VENTURE, an
idaho joint wventure ("RCJV") (SLC and RCJIJV are sometimes
collectively referred to herein as "Lessors"), BONN-TECH, an
Idaho general partnership or 1its assigns ("Lessee" or "Bonn-
Tech"™) and SHOROCEK HYDRO, INC., an Idaho corporation ("Shorock").

RECITALS:

A. By Lease Agreement (the "Lease") dated February 7,
1984, Idaho Frozen Foods Corp., a Delaware corporation ("IFF"),
as Lessor, leased certain real property to ("E.M.H."), as Lessee,
for the purpose of constructing, operating and maintaining a
hydroelectric generating facility upon the 1leased premises
therein described.

B. By various instruments the Lessor's interest under
said Lease has been assigned by IFF to Lessors hereunder, and
Lessee's interest in and under said Lease has been assigned by
E.M.H. to Lessee hereunder,

C. Lessors and Lessee hereto desire hereby to ratify
and confirm the present rights and interests of the Lessors and

Lessee under the Lease, and to modify and <clarify certain

LR AT -
provisions of the Lease. }ﬁ?wﬁ;
L] L';_e,-‘.
4&4;0
MODIFICATION AND EXTENSION AGREEMENT 19

AND ADDENDUM ~-1-
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D. BY Agreement dated June 15, 1982 {the
“"Agreement"), Cogeneration, Inc. and E.M.H. agreed, among other
things, to a joint usage of a substation and transmission line
constructed in connection with a hydroelectric project described
in said Agreement.

E. By various instruments the interests of
Cogeneration, Inc. under the Agreement have been assigned to
Shorock and the interests of E.M.H., under the Agreement have been
assigned to Bonn-Tech.

F. Shorock and Bonn-Tech desire that the portion of
this Modification Agreement dealing with the Agreement become and
hereby 1is declared by said parties to be an addendum to the
Agreement,

NOW, THEREFORE, in consideration of One Hundred Dollars
($100.00) in hand paid by Lessee to RCJV, and other good and
valuable consideration, the receipt and adequacy of which are
hereby acknowledged, the parties hereto agree as follows:

1. Ratification of Lease and Acknowledgment of

Interests. Lessors and Lessee hereby ratify the continued
existence of the Lease, and, except as the same 1is modified
hereby, agree that the Lease is in existence and. is valid and
enforceable against Lessors and Lessee as their interests apbear.
Lessofg‘ hereby acknowledge and agree that Bonn-Tech, an Idaho

general partnership, the Lessee hereunder, is the rightful and

)

sole holder of Lessee's interest under the Lease. thewise,
}-_:._" L :'_‘. -

MODIFICATION AND EXTENSION AGREEMENT
AND ADDENDUM -2-
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Lessee hereby acknowledges and agrees that Rock Creek Joint
Ventute, an Idaho joint venture, as.ceontract purchaser and SLC as
fee simple owner of the demised premises, as their interests
appear, are the rightful and sole holders of Lessors' interest
under the Lease. All assignments made in the past with respect
to both the Lessors' and the Lessee's interests hereunder are
hereby ratified and approved.

2, Access Road and Transmission Line Easement;

Restricted Use.

{a) Road Access. Section 1 of the Lease is hereby

modified to provide that the road to be used as access during the
construction period shall, upon completion of construction,
become a continuing easement and right-of-way for access to and
from the facility to be constructed by Lessee upon the demised
premises, Said easement or right-of-way shall be coterminous
with the Lease,. Lessee agrees to pay one-half (%) of all
maintenance costs incurred in maintaining said road for as long
as Lessee is using the same as herein provided. It is understood
by Lessors and Lessee that the location of said road may be
changed from time to time during the term of the Lease.

(b} Transmission Line Easement. Lessors hereby grant

to Lessee an easement for the construction, operation and
maintenance of a transmission line to be constructed by Lessee
upon the demised premises in connection with Lessee's

hydroelectric project. Said easement shall be coterminous with

MODIFICATION AND EXTENSION AGREEMENT 9’
AND ADDENDUM -3-

Py




the Lease and shall be of such size and location as may be deemed
reasonably necessary by Lessee to properly construct, operate and
maintain said transmission line. In the event the transmission
line and/or the obligation to maintain the same is transferred to
a third party (e.g. Idaho Power Company) Lessee shall have the
right to assign said easement to such third party, subject to the
following restrictions.

(c) Restricted Use. Lessors and Lessee agree that to

provide security at Lessee's facility and at RCJIV's facility,
certain restrictions on the use of the road and transmission line
easenents herein granted are required. Therefore, the Lessee
consents to Lessors' imposition of such reasonable steps as may
be necessary to restrict access to the facilities to personnel
authorized by Shorock, Lessee and Lessors to use said access
routes solely for the purpose of constructing, operating,
maintaining, or monitoring the Shorock and Lessee facilities. It
is further understood and agreed between the parties that RCJIV is
the owner of certain additional property which is adjacent to the
property affected by the lease and this Agreement, and that RCJV
reserves the right to make use of such additional property for
any lawful purpose, and to utilize the common access route for
the purpose of securing access, ingress and egress to the
additfonal adjacent property. RCJV and Lessee agree to share
equally in the costs of taking the measures required to carry out

the intent of this paragraph.
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3. Construction Period. The third paragraph of

Section 4 of the Lease is amended, in its entirety to read as
follows:

In the event that said permissions are not
obtained and the facility not constructed by
December 31, 1988, this Lease shall be deemed
terminated and of no further force and effect
unless extended by mutual agreement of the
parties, provided that Lessors shall agree to
extensions to complete the Project
construction in the event of delays beyond
the control of Lessee. In the event that
this Lease 1is terminated for the failure of
Lessee to construct the facility or to
complete construction of the facility, Lessee
shall, at Lessors' request, restore the
property to the extent practical to its
condition prior to the commencement of any
construction activities by Lessee and as
maybe required by applicable 1law, ordinance
or regulations of governmental agencies
having jurisdiction over the Project.

4, Approval of Construction Plans. Section 5 of the

Lease is modified to the extent necessary to reflect the
intention of the parties that, prior to construction, RCJIV shall
have the right to review and approve all construction plans for
Lessee's facility, which approval shall not be unreasonably
withheld and shall be conducted in an expeditious and reasonable
manner. Failure of RCJV.to expeditiously and diligently review
and approve said plans shall be deemed a "delay beyond the
control of Lessee" under Section 4 of the Lease, as amended
herebf:

5. Permanent Disposal. Section 7 of the Lease is

hereby modified to include the right of Lessece, at no cost to

s Bt
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Lessee, to permanently dispose of excess embankment materials
resulting from Lessee's construction.on the demised premises in
locations to be determined by RCJV, provided the Lessee comply
with all applicable governmental laws, ordinances and regulations
in disposing of such materials. Lessee agrees to dispose of such
excess embankment materials or other products of excavation in a
reasonable and workmanlike manner so as to minimize any and all
present or future expenses associated with rehabilitation or
mitigation of such disposal, and to provide at its sole expense
any reseeding, revegetation or similar mitigation or
rehabilitation wmeasures as may be required by law, or as may be
reasonably necessary in order to maintain the existing esthetic
condition of Lessor's property.

6. Assignment. Lessors agree that Lessee may assign
the Lease, as amended hereby, to either general partner of
Lessee, at any time, without further consent of Lessors. It is
understood and agreed between the parties that any such
assignment shall not serve to release or abrogate the duties and
responsibilities of an assigning general partner, and any such
assigning general partner shall remain obligated for the
fulfillment of all promises, covenants and conditions of this
Agreement without regard to such assignment. Lessee shall
prompfi? notify Lessors of any such assignment,. Except as so
modified, the provisions of Section 9 of the Lease remain

unchanged except that Lessors and Lessee mutually agree to

Sk TILMEp
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execute such subordination agreements or similar documents which
may be required by Lessee's lender.as presently contemplated in
said Section 9.

7. Right to Purchase Gravel and Fill Materials.

Lessors hereby grant to Lessee a right to purchase and remove
gravel and other fill materials as may be necessary or desirable
for the construction and maintenance of Lessee's facilities.
Such removal shall be from locations designated by RCJV, The
price for such material shall be the established market price
therefore. Nothing herein contained shall obligate Lessee to
purchase any of such materials from Lessors.

8. Acknowledgment of Rock Creek #1. Lessee acknow-

ledges that the hydroelectric facility known as Rock Creek #1 has
been constructed by Lessors and Lessee hereby accepts Rock Creek
#1 hydroelectric facility "AS IS" and "AS BUILT."

9, Indemnification Reaffirmation. Lessors and Lessee

hereby ratify the indemnification provisions contained in
paragraph 13 of page 4 of the original Lease. The parties agree
that the indemnification provision thereof is hereby extended to
include and apply to the use of the road access heretofore
mentioned in paragraph 2(a) hereof.

10. Extent of Amendment to Lease. Except as modified

herein, Lessors and Lessee hereby ratify and agree to be bound by
the terms of the Lease, and hereby declare that the Lease, as
modified herein, is in full force and effect and fully binding

upon the parties hereto as of the date hereof. pw[g
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11. Interconnection of Additional Project. RCIV, or

its assigns, may construct an additional hydroelectric facility
in the vicinity of Lessee's facility. In the event RCJV, or its
assigns do so, Lessee agrees that RCJV, or its assigns, may
connect the transmission line serving such additional facility to
Lessee's transmission 1line provided that {a} RCJV, or its
assigns, shall bear the total cost of such interconnection; (b)
such interconnection shall be made in such a manner as to avoid,
in so far as possible, any inconvenience or "disruption: to
Lessee's facility; (c¢) such interconnection is made in accordance
with prudent electrical standards:; (d) Lessee's project engineer
and RCJV mutually agree that such interconnection 1is feasible
given the anticipated capacity and location of |Lessee's
transmission line, and (e) Lessee uses the Shorock substation for
its interconnection to the Idaho Power Company system.

It is understood and agreed that in the event Lessee
does not utilize the Shorock substation as herein provided, but
does utilize portions of Lessor's existing transmission line,
Lessee agrees to pay Lessor those sums as determined by Idaho
Power Company as representing Lessee's proportionate share of
capital costs and regular maintenance expenses. In the event
Lessee doesn't use the Shorock substation, and Lessor desires to
construct another hydroelectric project utilizing Lessor's
substation and transmission line, Lessor shall pay Lessee a

prorata share of the cost of Lessee's substation ang transmission
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line and maintenance costs therefore based on nameplate
generating capacity.

12. Addendum to Agreement.

{a) Addendum. Bonn-Tech intends to <construct a
transmission line from its proposed power house to the substation
currently existing at RCJIJV's hydroelectric facility, anéd to
interconnect its transmission line to RCJV's transmission line at
said substation as contemplated in Section II of the Agreement.
Bonn-Tech and Shorock agree (and RCJV approves) that Bonn-Tech
may interconnect its transmission line at the substation under
the following conditions:

(i) Bonn-Tech shall pay to RCJV the amount of
Sixty-Four Thousand Dollars ($64,000.00) as its agreed upon share
of capital costs associated with the construction of the sub-
station. Said amount shall be paid from and at the time of the
first construction draw from financing obtained by Bonn-Tech from
a bank or other financial or lending institution financing the
construction of the Bonn-Tech hydroelectric proiject;

(ii) Bonn~-Tech shall be solely responsible for all
costs associated with constructing such interconnection, and
shall do so in such a manner and at such a time as to avoid, in
so far as possible, any disruption or inconvenience to RCJV's
facility;

(iii) Bonn-Tech shall construct such intercon-

nection in accordance with prudent electrical standards; and

L
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(iv) Bonn-Tech shall pay to RCIJV Five Hundred
Dollars ($500.00) per month for its agreed upon, total share of
maintenance costs associated with said substation and the
transmission line originally constructed in connection therewith,
Said amount shall be due and payable on the first day of each
month commencing on the first day of the first month after the
"First Operation Date"”™ as defined in standard Idaho Power
Contracts. Any such amount not paid when due, or within ten (10)
business days, shall thereafter earn interest at the rate of
eighteen percent (18%) per annum from the date due until paid in
full,

(b) Limitation on Addendum. ©Nothing herein shall be

construed as requiring Shorock to permit use of or Bonn-Tech to
use said substation as its interconnection facility if such use
is determined to be technically infeasible or if Idaho Power
Company refuses to allow or approve such interconnection.
Nothing herein shall be construed to limit the right of either
RCIJV or Bonn-Tech to improve such substation or interconnection
so as to make such facility technically feasible, at the sole
cost and expense of the party desiring to make such improvement.

(c) Ratification of Agreement. Except as modified

hereby, RCJV and Bonn-Tech reconfirm the Agreement and that the
same is+*in full force and effect and binding upon said parties

and their successors and assigns.

MODIFICATION AND EXTENSTON AGREEMENT
AND ADDENDUM -10-




IN WITNESS WHEREOF, the parties hereto have caused
these presents to be executed by their duly authorized or general
partners, the day and year first above written.

BONN-TECH, an Idaho general
partnership

By: Bonneville Pacific Corpora-
tion, Its General Partner

By ;ﬂ WQMW”

Its_ (i denti—

ROCK CREEK JOINT VENTURE, an
Idaho joint venture

By: Shorock Hydro, Inc.,
a joint venture partner

BY_ gQ Do A Sraibdn

By:> TFH Limited Partnership, a
joint venture partner

((

By: Hy-Rock, Inc., its general

pRrtner
By /joM fQM‘“—*
Its kﬁ4¢m7{&“2f:L/

By: RKT Limited Partnership, a
joint venture partner

By: Globe Realty, Inc., its
general partner

AUG 05 891
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SHOROCK HYDRO, INC., an Idaho
corporation

a7 |

SLCTLEASING (WYOMING), INC., a

Wyoming corpor

oo Bl

atloz

ItS
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VER-DEPARTMENT MEMO ~— 1

rrom JJ SEIFERT OATE DECEMBER 26, 1990
To FILE RO, 47-7771

SUBJECT PLEASE SEE FILE NO. 01-7022 FOR COPIES OF SECURITY DOCUMENTS PERTAINING TO THE
ABOVE LISTED FILE.

N

Blom SinEey

o 15:1?553

AUG ¢ 5 198

SIGNATURE

e e,



State of Ig:ho

DEPARTMENT OF WATER RESOURCES
1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720 -(208) 327-7900

CECIL D. ANDRUS
GOVERNOR

November 8, 1990 R. KEITH HIGGINSON
DIRECTOR

Gary Montgomery
Attorney at Law
737 N 7th Street
Boise, ID 83702-5595

RE: Security Arrangements for Permits to Appropriate Water Nos.
01-7022 & 01-7058, Dietrich Drop; Permit No. 01-7063, Lower
Low Line; 47-7771, Rock Creek, and; 63-10028, Barber Dam

Dear Gary:

&

About two months ago, I received multiple copies of
partially signed security documents for the refinancing of the
above projects. X understood that a single fully executed copy
of all the security documents would be sent to me. To date, I
have not received the documents.

Would you please send me copies so that our files may be

complete?
Sincerely,
GARY SPACKMAN, Manager
Water Right Permits Section
GS:iis

A5, ,39”"""2’0 /




August 24, 1990

Richard A. Shortz, Esq.

Jones, Day, Reavis & Pogue

355 South Grand Avenue, Suite 3000 ‘e e r

Los Angeles, California 90071 € FWE Oi1-T022

FoR AL
Nicholas G. Miller, Esq. DocumenTs

Hawley Troxell Ennis & Hawley BeFerenced 10 TS
First Interstate Center, Suite 1000
P.0. Box 1617 leTer

Boise, Idaho 83701

Jonathan Bigelow

The Fuji Bank, Limited, Los Angeles Agency
333 South Grand Avenue

Los Angeles, California 90071

Gary L. Montgomery, Esq.
Marcus, Merrick & Montgomery
737 North 7th Street

Boise, Idaho 83702-5595

Gretta C. Spendlove, Esq.

Fulcrum, Inc.

c/o Bonneville Pacific Corporation
257 East 200 South, Suite 800

Salt Lake City, Utah 84111

RE: Release and Assignment and Trust Agreement for Water Permits
Nos. 47-7771, 01-7022, 01-7058; Assignment and Trust
Agreement for Water Permit No. 01-7063

Ladies and Gentlemen:

This office has received an executed copy of (i) an
Assignment and Trust Agreement dated as of August 22, 1990, (the
"Assignment"), among BP Hydro Associates, an Idaho general
partnership (BP Hydro), Stewart Title of Idaho, Inc., an Idaho
corporation ("Stewart Title"), and The Fuji Bank, Limited, Los
Angeles Agency (the "Bank"}, pursuant to which BP Hydro granted
and assigned a first priority security interest in its right,
title and interest in and to the above-referencedg/mpermjt (the
"Permit") to Stewart Title, as trustee for the Bénk. - xﬁzliﬁf.

¥
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This office has also received an executed copy of (i) a
Release terminating the Construction Assignment for permit nos.
47-7771, 01-7022 and 01-7058, and releasing all collateral
granted thereunder and (ii) a Consent to Assignment and
Subordination Agreement between Idahc Power Company and BP Hydro
subordinating the Collateral Assignment of Agreements dated as of
December 22, 1988, (the "Original Secondary Assignment"), between
BP Hydro and 1daho Power., In addition, this office has received
certificates from the office of the Secretary of State of the
State of Idaho verifying that BP Hydro, Stewart Title and Idaho
Power are qualified to do business in Idaho.

Based upon our understanding of the information contained in
the Assignment, the Bank has agreed to provide financing to
enable BP Hydro to repay a loan made by the Construction Lenders
to finance the cost of construction of the Rock Creek II,
Dietrich Drop, and Lower Low Line Hydroelectric Project. This
office also understands that, (i) as a condition to making the
loan under the Credit Agreement, the Bank has required that the
Release and the Consent to Assignment and Subordination Agreement
between Idaho Power Company and BP Hydro be executed and
delivered terminating the Construction Assignment and
subordinating Idaho Power's Secondary Assignment, respectively,
and (ii) as part of the security for the Guaranty and for the
repayment of the loan made by the Bank under the Credit
Agreement, the Bank has required that the Permit be assigned to
Stewart Title, as trustee for the benefit of the Bank, in order
to protect the Bank's interest in the Permit.

We find that the Releases, the Consent to Assignment and
Subordination Agreement and the Assignment satisfy the
requirements of Idaho Code Sections 42-206 through 42-210.
Specifically, Stewart Title is a qualified entity to hold the
Permit, as trustee, and Idaho Power is a gualified entity to hold
the Permit, as collateral security, in accordance with the laws
of the State of Idaho. Therefore, the Releases, the Consents to
Assignment and Subordination Agreement and the Assignments are
consented to and approved by the Idaho Department of Water
Resources, as of the dated of this letter.

As of the date of this letter, (i) the Permit is in full
force and effect, (ii) all conditions contained in the Permit
have, to the Department's best knowledge, been complied with, and
(iii) the Department has no knowledge of any fact or circumstance
that could result in a modification, suspension, termination,
revocation or cancellation of the Permit.

Please note that BP Hydro will continue to be listed as the
owner of record of the Permit. The Department acknowledges the
collateral assignment to and security interest of Stewart Title
as trustee on behalf of the Bank, the first securediparty”wi}igfz)

AUG 05 gy
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respect to the Permit and the secondary collateral assignment to
and subordinate security interest of Idaho Power as second lienor
with respect to the Permit. The Department acknowledges that the
Assignment provides that the water license to be issued to
replace the Permit shall be issued to BP Hydro despite such
collateral assignments. While the Department will endeavor to
follow the provisions of the Assignment, we cannot guarantee that
the Department will issue such license as requested. It is the
ultimate responsibility of the parties to the Assignment to
insure that the terms thereof are properly enforced.

Sincerely,

GARY SPACKMAN, Manager
Water Rights Permits Section

T
2

e
s
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UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

Rock Creek Hydropowsr, Inc, Project No. 601%-0237
Bonneville Pacific Corporation Idaho
BP Hydro Assoclatas

ORDER APPROVING TRANSFER OF LICENSE
{(Issued July 9, 1990)

Rock Creek Hydropowar, Inc. and Ponneville Pacific
Corporation seek Commission approval to transfar their llcense
for the Rock Creek No. 2 Project to Rock Creek Hydropowar, Inc.
and BP Hydro Associates. The project is located on Rock Creek in
Twin Falls County, Idaho. The purpose of tha transfar is to
obtain parmanent financing for the project.

Rock Crsak Hydropowasr, Inc. and Bonneville Pacific
Corporation have fully complied with the terms of the licensa and
agree to pay annual charges that have accrued to the date of the
transfer. Rock Creek Hydropower, Inc. and BP Hydro Associates
are qualified to hold the license and operate the property under
license and agree to accept all of the terms and conditions of
the license and to be bound by the license as if they were the
original licensas.

No comments, protests, or motions to intervene were filed in
response to the public notice of the application to transfer the
license. Transfer of the license for this project is consistent
with the Commission's regulations and Is in the public interest.

Ihe Dirsctor orders:
{A) Transfer of the license for this project is approved.

(B} Approval of the transfer is contingent upon transfer
of title of the properties under license and delivery of all
license instruzents to Rock Creek Hydropower, Inc, and BP Hydro
Asscclates, which shall be subject to all terms and condltions of
the license as though they were the original licensee. Rock
Creak Hydropower, Inc. and BP Hydre Associates shall submit
certified copies of all instruments of conveyance within &0 days
from the date of this ordar.

L]

Dg (C) This order is issued under authority delegated to tha
irector and is final unless appealed to the Commission

within 30 days fromwttrs date of this order. Rock Creek

deropovnr. Inc. afid BR Hydro Associates shall acknowledge
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+
acceptandd@S? this order and its terms and conditions by signing
and returiing the attached acceptance shests within 60 days from

the date of this order.
& //CZ_.«.?

Dean L. Shunmway
Director, Division
of Project Management

i ,f,,‘i"“’?ﬂ ]
-&.‘;z“:‘f {’ *
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\ Fl= 471-777 /J

Type of Filing: Tfansfer of License

RECEIVER & o

c. Date Filed: May %, 1990

UNITED STATES OF AMERICA
N JUN 2 5 1990 d. Applicants: Bonneville Pacific Corporation and Rock Creek
Hydropower, Inc. (Transferors) and BPF Hydro

Assoclates and Rock Creek Hydropower, Inc.
Depas'gmeﬂt of Water Rﬁﬁﬂurces (Transterees)
Notice of Application Filed with the Commission uthern Reglon Office e. Name of Projact: Rock Creek No. 2
(Gune 1, 1339) f. Location: ©On Rock Creek in Twin Falls County, Idaho
Take notice that the following hydroelectric application has _
been filed with the Federal Energy Requlatory Commission and is g. Filed Pursuant to: ggg?:?l Power Act, 16 U.S.C. §791 (a)

available for public inspection.

h. Applicant Contact:

Bonneville Pacifie Mark E. Rinehart, Esq.
Corporation and BP Bonneville Pacific Corporation
Hydro Associates 257 East 200 South, Suits B0OO

Salt Lake City, UT 84111

R (801) 363-2520
GRS .'.-“1":
3 ﬁ f SRt Rock Creek Hydropower, Inc. McNeill Watkins II
%} =\ Tt Bishop, Cook, Purcell & Reynolds
o X BT Ay h 1400 L Street, N.W.
N Washington, DC 20005

(202) 371-5785

i. commission Contact: Mr. James Hunter
SeaUTCes (202) 357-0843

§ Water Rise
Depa[tl‘l\&ﬂt 4]

j. Comment Date: June 28, 1990

k. Dascription of Proposed Action: On August 29, 1986, a major
license was issued to Charles D. Howard for the construction,
operation, and maintenance of the Rock Creek No. 2 Project,
and on January 22, 1588, a transfer of the license was
approved to the current Transferors. Benneville Pacific
Corporation now proposes to transfer its interests and
obligations under the license to BP Hydro Associates. The
proposad transfer will not result in any changes to the
development. The Transferees accept all the terms and
conditions of the license and agree to be bound thereby to
the same extent as though they were the original licensee.

1. This notice alsco consists cof the following standard .
paragraphs: B and C.

BC~a-6
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UNITED STATES OF AMERTCA
FEDERAL ENERGY REGUIATURY COMMISSION

Notice of Application Filed with the Commizsion
(June 1, 1999)
Take notjoce that the following hydroelectric application has

been filed with the Fedaral Energy Regulatory Commission and is
available for public inspectian.

Department of Viater Rese urces

c,

d.

h.

i.

3.
k.

1.

B Y-

Type of Filing: Transfer of License

Projact No.: 6015-0237

bate Filed: May 9, 1990

Applicants: Bonneville Pacific Corporation and Rock Creek
Hydropower, Inc. (Transferors) and BP Hydro

Associates and Rock Creek Hydropower, Inc.
(Transferees)

Name of Project: Rock Creek No. 2
Location: ©On Rock Creek in Twin Falls County, Idaho

Filed Pursuant to: Federal Power Act, 16 U.S5.C. §791 (a)-

825(r)
Applicant Contact:
Bonneville Pacific Mark E. Rinehart, Esg.
Corporation and BP Bonneville Pacific Corporation
Hydro Associates 257 East 200 South, Suite 800

Salt Lake City, UT 84111
(801) 363-2520

Rock Creek Hydropower, Inc. McNeill wWatkins II
Bishop, Cook, Purcell & Reynclds
1400 L Street, N.W.
Washington, DC 20005
(202) 371-5785

Commission Contact: Mr. James Hunter
(202) 357-0843

Comment Date: June 28, 1990

Description of Proposed Action: On August 29, 1986, a major
licenae was issued to Charles D. Howard for the construction,
operation, and maintenance of the Rock Creek No. 2 Project,
and on January 22, 1988, a transfer of the license was
approved to the currsnt Transferors. Bonneville Pacific
Corporation now proposes to transfer its interests and
cbligations under the license to BP Hydro Associates. The
proposed transfer will not result in any changea to the
development. The Transferees accept all the terms and
conditions of the license and agree to be bound thereby to
the same extent as though they were the original licensee.

This notice also consists of the following gtandard
paragraphs: B and C. tr




State of i 1ho
DEPARTMENT OF WATER RESOURCES
1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720 -(208) 327-7900

CECIL D. ANDRUS
GOVERNOR

R. KEITH HIGGINSON
DIRECTOR

November 2, 1989

BP Hydro Associates

c¢/o Bonneville Pacific Corp.

257 East 200 South, Suite 800

Salt Lake City, UT 84121

Gentlemen:

Re: Permit No. 47-7771

This office acknowledges receipt of the proof of beneficial use form and
fee submitted October 12, 1989. Enclosed is a copy of the order reinstat-
ing the permit since the proof was received after the proof due date.

The next step is for the department to conduct the field inspection. I
cannot tell you just when the examination will be made, but our regional
inspector will contact your representative to schedule a convenient time,

If you have any questions concerning this matter, please feel free to
contact this office.

Sincerely,

RITA 1. FLECK
Secretary/Records' Manager

Enclosure

c: Southern Region

Nreasigep

AUG 65 1991
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SNAKE RIVER

IDAHO POVWER COMPANY

BOX 70 » BOISE, IDAHO 83707

HYDRC POWER

September 21, 1989

SEP 25 1989

Mr Gary Spackman, Manager

Water Right Permits Section

Department of Water Resources Deperim
Statehouse Mail

Boise, ID 83720

L1 DpgQuUrces

RE: Your letter of February 21, 1989 - Secondary
Collateral Assignment for Water Permit
Number 47-7771 - Rock Creek II Hydro Project

Dear Mr Spackman:

Per your request in the above reference letter, enclosed is a copy of
the fully executed Collateral Assignment of Agreements for the Rock
Creek II Hydro Project Idaho Power Facility No. 31615104,

If you have any questions, please don't hesitate to contact me.

Sincerely,
bt

ohn Ferree
Administrator of
Customer Generation
JF/ekg
enclosure

cc: B L Kline

reonEINED
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COLLATERAL ASSIGNMENT
OF AGREEMENTS

THIS COLLATERAL ASSIGNMENT OF AGREEMENTS made as of
the 22nd day of December, 1988, by and between Bonneville
Pacific Corporation ("Assignor") and 1Idaho Power Company
("Assignee").

WHEREAS, Assignor and Assignee have entered into a
certain Firm Energy Sales Agreement dated July 13, 1987,
whereunder, in accordance with the terms and conditions
thereof, Assignor agreed to sell, and Assignee agreed to Dbuy,
certain electrical power generated by Assignor’s hydroelectric
project located in Twin Falls County, Idaho (the "Project").

WHEREAS, the Agreement was approved by -the Idaho
Public Utilities Commission (the "Commission") on July 27,
1987, Order No. 21361; and

WHEREAS, on or about September 20, 1988, Assignor and
Assignee entered into a First Amendment to Firm Energy Sales
Agreement (the "First Amendment"}, which First Amendment was
approved by the Commission on September 20, 1988, and requires,
among other things, that Assignor grant a "Second Lien' in and
to its rights, titles and interests in the Facility as security
for the payment of liquidated damages in the amounts specified
in the Agreement; and

WHEREAS, Assignor has entered into certain
contractual arrangements with Norwest Bank Minnesota, National
Association, First Security Bank of Utah, N.A., Rainier

National Bank, and Margquette Bank Minneapolis, N.A., (together
"the Banks"), and Norwest Bank Minnesota, National Association,
as Agent for Banks, and has granted to said Agent and Banks a
first lien security interest in and to all Assignor’s rights,
titles and interest in the Facility; and

WHEREAS, Assignor desires hereby to grant to Assignee
a security interest in and to all of its rights, titles and
interest in and to the Pacility subject only to the security
interest previously granted to the Banks, and Assignee is
willing to accept such grant as a conveyance complying with the
terms and conditions of the Pirst Amendment and Commission
orders relating thereto.

ACCORDINGLY, in consideration of the foregoing the
parties do hereby agree as follows:

1. Asgignment. The Assignor hereby assigns to

Assignee, subject only to a prior assignment to the Banks all
of its respective rights, titles and interests;whether now
owned or hereafter acquired, in, to and under tk!’é!f';'f-qllov,;igg
‘-7 ‘ﬁ;f .,::

¥, B ¥

agreements: ,fﬂ
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Firm Energy Sales Agreemant, Facility No.
31615104, Dbetween Assignor and Assignee
dated July i3, 1987, a copy of which is
attached hereto as Schedule I;

Agireement between Rock Creek Hydropower,
Inc. ("RCHPI"), Carl Edwards, Gerald
Martcens, Charles D. Howard and Bonn-Tech,
dated December 18, 1i%86, a copy of which is
attached hereto as Schedule II-a;

First Amendment to Agreements dated
April 6, 1987, a copy of which is attached
hereto as Schedule II-B; ‘

Second Amendment to Agreements dated
September 28, 1987, a copy of which is
attached hereto as Schedule II-C;

Memorandum of Lease and Assignment of
Lease, dated September 22, 1988, a copy of
which is attached hereto as Schedule II-D;

Lease Agreement between Idaho Frozen Foods
Corp. and EMH Investments, dated
February 7, 1984, a copy of which is
attached hereto as Schedule IXI-A;

Agreement Letween Cogeneration, Inc. and
EMH Investments, dated June 15, 1982, a
copy of which is attached as Schedule
III-B;

Modification znd Extensicn Agreement and
Addendum, dated Aprxil 8, 1688, a copy of
whicnin is attached hersto as Schadule III-C;

Memorandum of Lease and Assignment of
Lease, dated September 22, 1988, a copy of
which is attached hereto as Schedule III-D;

Construction Agreement between Assignor and
Summit Construction Company, dated July 20,
1988, a copy of which is attached hereto as
Schiedule 1IV;

Application for Permit to Appropriate
Public Water No. 47-7771, as approved Ly
the Idaho Departmant of Water Resources and
as assigned to Assignor, copies of which

are attached hereto as composite
Schedule V; and e i
AUG 05 1991




1, Assignor’s interest in and to. .the License
granted by the Federal Energy Regulatory
Commissicn dated August 29, 1286 relatin
to the Facility, a ccpy of which is
attachbed heretn as Schedule VI.

The assignments of the foregoina agreements permits and license
(the *"Documents") are made as ccllateral security for the
rayment and performance of all obligations of Assignor wunder
the Agreerment as amended by the First Amendment.

2. EQ_JEEHJEEAQB__Qi__th_QQLMHKLjuL_Minﬁi_Qi_Lhi
Assignor. This Assignment is an assignment only of all right,
title and interest of the Assignor in the Agreements, and the
Assignor covenants and agrees wiith Assignee to perform and
observe all obligations cf the Assignor under the Agreements as
if this Assignment had not been made. The Assignor agrees that
Assignee does not assume any of the obligations or duties of
the Assigner under or with respect to the Documents unless and

until the 3Assignee shall have given the parties to the

Documents written nctice that it has zffirmetively assumed such
obligations and duties as the result of an event of default
- existing wunder the Agreement as modified by the First
Amendment.

3. resen ion Warrantie nd venants £
Assignor. The Assignor represente and warrants to Assignee
that +*he copies of the Documents attsached heretc as Schedules
1, I1-A, I1I-B, II-C, II-D, IIX-a, III-B, III-C, III-D, 1V, V
and VI are true and correct ccpies thereof as in eifect on the
date herecof, that the Documents are -in full force -and- effect,
have not bheen amended cor modified, have not been assigned by
the Assignor, and no event has coccurred as of the dJdate . hereof
which with or without the rassage of time ox:-the giving of
notice, or both, would constitute a  default thereunder. The
Assignor covenants and agrees that no amendments or
moéifications of the Documents shall be effective . without the
prior written approval of the Assignee. The Assignor further
covenants and agrees that, so long as thie Assignment is in
effect, the Assignor will rnot terminate the Documents and will
not assign, sell, pledge, mortgage or otherwise transfer or
encumber its interest in the Documents, except for the

collateral assignment effected hereby and except as approved by

Assignee pursuant to the First Amendment.

4. Appointment of Assicunee as Attorney-in-tvact. In

the event of a Default and subject tc the prior rights granted
by Assignecr to the Banks, the Assignor hereby irrevocably
constitutes and appoints the Assignee as its attorney-in-fact
to demand, receive and enforce the rights and interests o¢f the
Assignor with respect to the Documents, and give appropriate
receipts, releases and satisfactions for and on bglali- gf and

in the name of the Assignor or, at the option of the Ass.lgajﬁfn
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in the name of the Assignee, with the same force and effect as
the Assignor could do if this Assignment had not been made.

S. Effect of Assignment. This Assignment shall
constitute a perfected, absolute and present assignment subject

only to the pricr perfected rights of the Banks; provided that
the Assignee shall hkave nec right under this Assignment to
enforce the provisions of the Documents until there shall occur
a default under the Agreement which has not been cured within
the time and after giving notice as required under the
Agreement ("Default"). Upon the occurrence of any such
Default, the Assignee may, without affecting any of its rights
or remedies against Assignor under any other instrument,
document or agreement, exercise its rights under this
Assignment as attorney-in-fact of the Assignor in any manner
permitted by law, and in additicon, Assignee shall have the
right to. exercise and enforce any or all rights and remedies
available after Default to a secured party under the applicable
Uniform Commercial Code. If notice to the 2ssignor of any
intended disposition of collateral or any other intended action
is reqguired by law in a particular instance, such notice shall
be deemed commercially reasonable if given at least ten (10)
days prior to the date cf intended disposition or other action.

6. Costs and Expenseg. Assignor hereby agrees to
pay all costs and expenses (including without 1limitation

reasonable attorneys’ fees) which Assignee may incur in
exercising and enforcing any of its rights and remedies under
this Assignment.

7. Successors ang Assignsg. 3unject: to the
limitations on further assignment of +the Documents by the
Assignor contained herein, this Assignment shall be binding
upon the Assignor and its successors and assigns, and shall
inure to the benefit of the Assignee and its successors and
assigns. The Assignee may, in its absolute discretion, assign
its right, title and interest in the Documents upon notice to
the parties thereto and to the Banks, but without any
requirements for the consent of the Assignor.

8, aAmendment. - This Assignment can be waived,
modified, amended, terminated or discharged only explicitly in
a writing signed by the BAssignee. A waiver signed by the

Assignee shall be effective only in a specific instance and for
the specific purpose given. Mere delay or failure to act shall

not preciude the exercise or enforcement of any of the rights -

or remedies of the Assignee hereunder. All rights and remedies
of the Assignee shall be cumulative and may be excrz:iscd
singularly or concurrently, at the option of the Assignee, and
the exercise or enforcement of any one such right or remedy
shall neither be a condition to nor bar the exercise of
enforcement of any other. I
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9. Termination. The Assignee shall release all
collateral granted hereunder wkhen the Agreement has terminated
and any amounts due Assignee thereunder have been paid, or upon
order of the Commission terminating this Assignment.

10. Choice of Laws. This Assignment shall be deemed
made in and shall be governed by the internal laws of the State
of Idaho.

IN WITNESS WHEREOF, the parties hereto have executed
this Assignment as of the day and year first above written.

BONNEVILLE PACIFIC CORPORATION

o A
. 1ts/ Asacetfaas -l

IDAHO POWER COMPANY

By C?"E; ?GL )

Tts S, Viee Lrebidde+*
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1,88 '
PROOF OF BENEFICIAL USE

ANALYSIS SHEET

Permit No, 5/7"777/ Daf.e: | /ﬁ//f/ff

General Considerations:
Name same as permit
Signature the same as permit holder
Address change 1f yes, prepare a data entry
Proof received timely
+~ Reinstated

RN

Source of Water: ‘
v+~ Surftace water

Groundwater
1. well log in file ;
P 2, drilling permit '
A A. amount of drilling fee paid for proposed uses

Extent of Use and Rate of Diversion:
« " Rate of diverslion appropriate for uses
+ Is rate or volume and fee appropriate?
L~~~ Has permit holder indicated when water was first put to a beneficial

use?

Measuring Device:
Iz a measuring device or access port tequired?

944;5 Has one been installed?

Waiver or modification of measuring device requested

!

Remarks:
7‘7 AL SiRTED -
Priority Calculation:
Date proof recelved /0//1/?1 285
Date proof due 7///5'? - 244
No. of days late = i /
Priority date 16 /%) + 220
/
NEW PRIORITY DATE /2/27 /5 =26/
7/ _
SEND FILES TO DATA ENTRY AND THEN TO MICROEILH 3
(E/Lpﬂq
(. / g é . e
[,:) 77 I ! ; LF/ 7
p(Z’{ ] f’r’ﬂ /”L :
Q/p r',/




For Qtfice Use Oniv

NPT121080 e . Ll

. e,

03/84

Receipr # A
STATE OF 10AHQ Aecelot by .
Department of Water Resources Reviewed by //yﬁf
DEPARTMENT QF WATER RESOURCES Sent to reg

FROOF OF BENEFICIAL USE

The Idaho Department of Water Resources wil! consider this form as a statement that the permit holder(s) has
completed all deveiopment that will occur ynder this permit and that water has been sopiled according To T™he
provisions of the permi* for the beneflcial use{s) descr!bed below, This form mustT Se accomosnied bv a |lcense
sxamination fee or & completed fieid examination report preparsd by 3 certitied water rignt examiner who tas Seen
appointed by The department,

Permit No, YT -0777/

Name(3) of Permit Halder: DRO Y%

Post Oftlce Adaress: LS5 7 EBST 200 Sowrm Swrre Soo

S:?LI"ZAKE Qn—y_, L7 E%rz/ Telephone No, (S’OD SEB-25 2.0

Source ot Water: IQOCK. CR&_‘_%

Extent of Use:

Domestic {number of househaids) Stockwater (number and type of stoccs)

Irrigarion (acres) Qther/Resark E/-E_C?'R/C_. Fowez.,

GENNELAT o] / AlON c;oA/SaMprzas\
\. -

Total rate and/or volume for which proof Is submitted 202 cts acre=rtegr
Show the date water was #irst diverted and beneficially used under *his permi+: /2[3//85’
/ =
Measuring Device: Required? __ Yes  __ Mo Fee anclosed 3__ GO0 2
Instatled? X Yes " = No (Ses Liconse Examination Fes Sch T "
Wl e
Flow Mgasurement Port: Required? LYG - N tary KL, A4 c

Instalied? X Yes —No

AGO5 199

Person to contsct To accowpany the Departwent regresentative during the fleid examination: )

BRETT [Ain WaGoeR [(208) 73#-0557 j

{Name) N (Telephone Number)

257 DEERE Sressr [ /:Af-/—s',JDA/-/a S B203-2467

(Address)

The atove Intormation I3 xy true statement of the extent to which the sbove numbered permit has been deveisped ang
| relingquish any undeveloped portion of Tthe permit to the state of ldane,

[o-5 -7 __%M%«ZM,._@SZ‘ 22 77/6 fREs pawr

Dute ‘Signature of Permit Holder (and title, it approoriate)
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WARNIN G

CANCELLED ox LAPSED

This permit has been officially CANCELLED or LAPSED,

Ninety days following the date of official action this file will be DESTROYED.



September 14, 1989
BP HYDRO ASSOC.
C/0 BONNEVILLE PACIFIC CORP.
257 E. 200 s.
SUITE 800
SALT LAKE CITY, UT 841110000

LAPSE NOTICE
RE: PERMIT NO. 47-07771

Dear Permit Holder:

You are hereby notified that under the provisions of Section
42-218A, Idaho Code, the above referenced water permit has
lapsed. This office did not receive either an acceptable proof
of beneficial use submittal or an acceptable request for an
extension of time. You were provided the proper form in our
proof due notice to you dated June 30, 1989.

Your permit cannot be reinstated unless you submit proof of
beneficial use or submit an extension of time request showing
reasonable cause for delay. Either the completed proof of
beneficial use submittal (including the examination fee or a
completed field examination report) or the extension request

form together with the $15 fee must be received by this
department within sixty days of the date of mailing of this lapse
notice or the permit will no longer be of any force or effect.

A proof of beneficial use form and a request for extension of
time form are again enclosed for your use. Please note that only
one extension of time can be granted unless the project has not
been completed because of lack of a necessary approval by a
governmental agency or by litigation which might bring title to
the water in question.

SRLTIRTR g  Sae LRSS i“-"ﬂ
I L T TR W S Dotk Tk

L. GLEN SAXTON tkm~1;i7f77fffﬁ?fm;¢2;253{

* ;' (3
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Chief, Water pllocation Bureau
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TER-DEPARTMENT MEMO =1
From J.J. DATE 08/03/89
To File nos. 01-7022, 01-7058, 01-7063 and 47-7771

sumtecT See file no. 01-7022 for miscellaneous correspondence

regarding assignment of these rights.

SIGNATURE
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June 30, 1989
BONNEVILLE PACIFIC CORP.
C/0 DAVID P. HIRSCHI
257 E. 200 S.
SUITE 800
SALT LAKE CITY, UT 841110000

PROOF DUE NOTICE
RE: PERMIT NO. 47-07771

Dear Permit Holder:

One of the conditions of approval of the above referenced water
permit was that proof of the extent of your beneficial use must
be submitted to this office on or before September 1, 1989.

{See last page of your approved permit or your last approved
extension request.) Enclosed is a form which when accompanied by
the license examination fee or a complete field examination
report prepared by a certified water right examiner may be used
to submit the required proof.

If you have not fully completed your project, and you or a pre-
vious owner of this permit have not received a prior extension of
time, you may request an extension of time if the delay is for
reasonable cause as provided in Section 42-204, Idaho Code. If
you have been prevented from proceeding by a governmental agency
or by litigation which might bring title to the water in
question, more than one extension of time can be granted. An
extension of time request form is enclosed for your convenience.

Either an acceptable proof of beneficial use submittal or an
acceptable request for an extension of time must be received by
this department on or before the above described proof due date.
If neither is received, the department will send you a lapse
notice. Within sixty (60) days of the mailing of the lapse
notice, the permit will no longer be of any force nor effect.

SINCERELY,

Rita Fleck
Secretary/Records Manager

Enclosures iv SRS 13 5




State of I¢ .0
L DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720 - (208) 327-7900

CECIL D. ANDRUS
GOVERNOR

R. KEITH HIGGINSON
DIRECTOR

May 26, 1989

RE: Water Right Permit 4§7-7771

BP Hydro Associates

c/o Bonneville Pacific Corp.
257 E. 200 S.

Suite 800

Salt Lake City, UT 84111

Dear Sirs,

You recently received a Tetter from the Department concerning the
above referenced permit, dated May 24, 1989. This letter addresses
the review of water right filings Tisted in the Swan Falls litigation.,
Upon further review of the file, it was discovered that the letter for
this permit was issued in error. Please disregard the Department's
letter of May 24, 1989.

Please contact our office if you have questions concerning this
matter.

Sincerely,

TIM LUKE
Sr. Water Resource Agent

TL:hm

b ¥

LR ﬁm
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State of : .20
DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statechouse Mail, Boise, Idaho 83720 - (208) 327-7900

CECIL D, ANDRUS
GOVERNOR

R. KEITH HIGGINSON
DIRECTOR

May 24, 1989

RE: PERMIT NO. »’/7—777/

Dear PERMIT HOLDER:

Due to the Swan Falls litigation, development proposed by the enclosed
permit may have been delayed. The Department is presently reviewing the
permit and may authorize completion of development proposed under the
permit.

The purpose of this letter is to determine: (1) the extent of
development under the permit, and (2) your continued interest in developing
or completing development under the permit.

Enclosed are two forms which will help the Department expedite the
reprocessing of the permit.

Please complete and return the enclosed questionnaire if you wish to
continue with your plans of development or have completed all or a portion
of your development before July 1, 1985.

Please complete the enclosed relinquishment form and return it to the
Department if you have abandoned or have no interest in continuing with
your plans for development of the project.

If the entire project was not completed prior to July 1, 1985, and you
still wish to proceed with your pians of development, then you must submit
a $20.00 re-advertisement fee to the Department as required by Water
Appropriation Ruie 4,2,3. and Section 42-221F, Idaho Code.

Failure to return the questionnaire and pay any required
re-advertisement fee within thirty (30) days of the date of this letter is

cause for the Department to cancel the permit.
MICROHLMED

AUG 05 1991
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Page 2

If you have questions concerning the content of this letter or about
completing the forms, please contact Tim Luke at the address below or by
calling directly at 327-7864. The enclosed forms and all other relative
information must be returned within thirty (30) days to:

Idaho Department of Water Resources
Statehouse Mail

Boise, Idaho 83720

Attn: Tim Luke - Water Allocation/Trust Water

Please note that a copy of your permit is enclosed. The permit number
is shown on the enclosed questionnaire.

Sincerely,

sy

TIM LUKE
Sr. Water Resource Agent

Enclosures

.-
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State of laaho
DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statechouse Mail, Boise, Idaho 83720 - (208) 327-7900

CECIL D. ANDRUS
GOVERNOR

1989 R. KEITH HIGGINSON
DIRECTOR

May 15,

Bonneville Pacific Corporation
257 East 200 South, Suite 800
Salt Lake City, UT 84111

BP Hydro Associates

c/0. Bonneville Pacific Corporation
257 East 200 South, Suite 800

Salt Lake City, UT 84111

RE: Approval of Assignment of Water Rights
Gentlemen:

You have requested that the Idaho Department of Water
Resources approve an assignment of water rights from Bonneville
Pacific Corporation to BP Hydro Associates, which, by affidavit,
is represented to be an Idaho general partnership. The request
relates to Dietrich Drop Hydroelectric Project, Permit Nos.
01-7022 and 01-7058, the Rock Creek II Hydroelectric project,
Permit NO. 47-7771, and the Lower Low Line Hydroelectric Project,
Permit No. 01-7063. We have reviewed the executed Capital
Contributions Agreement under which the water right permits are
assigned and we have reviewed the Partnership Agreement which
will establish BP Hydro Associates.

The Capital Contributions Agreement in paragraph (b), page
three, assigns all rights, titles, interests and obligations to
the Dietrich Drop, Rock Creek Il and Lower Low Line projects, and
attachments to the agreement specifically describe the water
right permits. The department recognizes the assignment of the
permits to BP Hydro Associates.

For the Rock Creek and Dietrich Drop projects, Bonneville is
conveying a "legal" interest in the water rights. A security
interest in the water rights is being retained by Stewart Title
of Idaho pursuant to Trust Agreements previously entered into
with respect to these water rights. For the Lower Line project,

Bonneville assigned permit no. 01-7063 to BP Hydro Associ @ Sa1E

with clear title, and not subject to a security interest. %HQHLEED
We will change our records to show BP Hydro Associates

the owner of the permits. m05m91

Nothing herein shall modify the rights and obligations of
the parties holding the water permits in the State of fdaho and _
the assignee, BP Hydro Associates, shall be fully obligated to__ .. ....._ e




abide by the statutes and regulations of Idaho law and the rules
of the Department of Water Resources with respect to the use of
water rights within the State of Idaho.

Sincerely,

6

Gary Spackman, Manager
Water Right Permits Section

GS:ds
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Bonneville Pacific Corporation

April 11, 1989

Mr. Gary Spackman Departmant &f Visler Resouiess
Idaho Department of Water Resources

1301 North Orchard

Boise, Idaho 83706

Re: Assignment of Water Rights -- Rock Creek 1II,
Dietrich Drop and Lower Low Line (Low Line
Rapids) Projects

Dear Gary:

Bonneville Pacific Corporation has organized a new
Idaho general partnership known as BP Hydro Associates (the
"Partnership") for the purpose of owning and operating three
hydroelectric projects in Idaho known as the Dietrich Drop
Project, Rock Creek II Project and Lower Low Line Project. In
connection with the establishment of the Partnership,
Bonneville desires to convey to the Partnership all of its
rights, titles and interests under the water permits relating
to these projects as follows:

Dietrich Drop - Permits Nos. 01-7022 and 01-7058
Lower Low Line - Permit No. 01-7063
Rock Creek II - Permit No. 47-7771

It is our understanding that the Partnership
gualifies to hold water rights in the State of Idaho pursuant
to revised Section 42-206 of the Idaho Code.

Accordingly, we hereby request the Department of
Water Resources to modify its records to reflect that BP Hydro
Assocliates is the holder of the above-referenced permits. A
copy of the Capital Contribution Agreement between the partners
in the Partnership setting forth the proposed assignment of the
water rights is delivered herewith for your review.

Should +the Department of Water Resources approve the
asgignment requested herein, we request that the Department of
Water Resources execute a letter in form and substance similar
to that enclosed herewith and return the same 27 ehiem,,
undersigned at your earliest convenience. tM’fj R &?Eﬂ

AUG 05 199

257 East 200 South, Suite 800 / Salt Lake City, Utah 84111 / 801-363-2520 / Facsimile 80]—3_63-9557
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Mr. Gary Spackman
April 11, 1989
Page 2

We appreciate your cooperation in this matter.
Please do not hesitate to contact us should you have any
comments or questions regarding the same,

General Counsel

DPH: tah
Enclosures

d/a/00810




STATE OF UTAH )
: 88,

COUNTY OF SALT LAKE)
I, DAVID P. HIRSCHI, Vice-President of Bonneville

Pacific Corﬁoration hereby certify and confirm that (1)
Bonneville Pacific Corporation is a general partner in BP HYDRO
ASSOCIATES; {2) BP HYDRO ASSOCIATES 1is a duly formed Idaho
general'partnership; and (3) Bonneville Pacific Corporation is
a Delaware Corporation duly qualified and in good standing to
conduct business in the State of Idaho. A copy of the recent
Certificate of Good Standing from the Secretary of State of the
State of Idaho is attached hereto in evidence of the foregoing.

DATED this 21st day of April, 1989.

General Counsel
Bonneville Pacific Corporation

Subscribed and sworn before me, Teresa A. Houghton, a
Notary Public in and for said County and State, by David P.
Hirschi, known to me to be the Vice-President and General
Counsel of Bonneville Pacific¢ Corporation.

IN WITNESS WHEREOF, I have set my hand and official__

o~

ey

21st day of April, 1989. Eﬁ "l;_;'ﬂ %

, . AUG 05 1891
J;(‘,J\Jb;y.,_,. (j : a,/— z"Llcf[L e
Exphres April 13, .01 Notary Public CJ
TEMM-HQUGFHON My Commission Expires:
Suite 800 . R —
w&m"“.#..,,ﬁh‘ e 418 9]
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gl)epartment;

S

CERTIFICATE OF CORPORATE STATUS
OF

BONNEVILLE PACIFIC CORPORATION
1, PETE T. CENARRUSA, Secretary of State of the State of 1daho, hereby certify

e e RIS |

that I am the custodian of the corporation records of this State.

I FURTHER CERTIFY That the records of this office show that the above-named
corporation was incorporated under the laws of Delaware and was issued a
certificate of  Authority in Idaho on  August 13, 1986.

IFURTHER CERTIFY That the cdrporation‘s authority to do business has not been

forfeited.

%[IIlIillllI!I|Iilll|!|lIIHIIIIIIII|1||IllI1||IlillIIII|1||III|IIIIIIFIIII!IlII!IlIIHIIEIII]IIII]IIIIIIIIIIIIIIIIIIIIII!III!IIIIIIIIIIIIIIIIIIIIiIIII|IIEIIIZI!IEIIIEIIEIHHIEIIlIIIlIIIiIlIIEIHEIlIlIIIIIZI—

Dated September 8, 1988

e e T A LA RS

S T A R
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STATE OF UTAH )
: 8s.

COUNTY OF SALT LAKE)
I, J. MICHAEL BRADLEY, President of TET ENERGY INC.

hereby certify and confirm that (1) TET ENERGY INC. is a
general partner in BP HYDRO ASSOCIATES; (2) BP HYDRO ASSOCIATES
igs a duly formed Idaho general partnership; and (3) TET ENERGY
INC. is an Idaho corporation duly gualified and in good
standing to conduct business in the State of Idaho. A copy of
the Articles of Incorporation for TET ENERGY INC. recently

filed with the State of Idaho is attached hereto.

DATED this 21st day of April, 1989.

L0

ichael Bradley
P¥esident
TET ENERGY INC.
Subscribed and sworn before me, Teresa A. Houghton, a
Notary Public in and for said County and State, by J. Michael
Bradley, known to me to be the President of TET ENERGY INC.
IN WITNESS WHEREOF, I have set my hand and official

seal this 21st day of April, 1989.

SUxt ' . (( JZ iile Lﬁm\__

Notary Public )
Residing at’ My Commission Expires:
)l O 413 9
Explrolﬁ (f( = , /:3 : /’ s o igma o
TERESAA. ™" LHTON |}/ TR T
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_Department of State.

CERTIFICATE OF INCORPORATION
OF |

T E T ENERGY INC.

I, PETE T. CENARRUSA, Secretary of State of the State of Idahp, hereby certify that
duplicate originals of Articles of Incorporation for the incorporation of the above named
corporation, duly signed pursuant to the provisions of the Idaho Business Corporation Act, have
been received in this office and are found to conform to law.

ACCORDINGLY and by virtue of the authority vested in me by law, I issue this Certificate of

Incorporation and attach hereto a duplicate original of the Articles of Inco:anaﬁion:?‘ E . i:-’
“ i

Dated: A 18, 1989 AUG 05 ‘\gg\

SECRETARY OF STATE

by: = \/ /
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ARTICLES OF INCORPO ON 2
S by 3 u
oF s P

STUAFIAFY OF STATE
T E T ENERGY INC.

The undersigned, acting as incorporator of a corporation
under the Idaho Business Corporation Act, adopts the following
Articles of Incorporation.

FIRST
The name of the corporation is T E T ENERGY INC.

SECOND
The corporation is a perpetual entity.
THIRD

The corporation is formed and organized to engage in all
general business and the transaction of any and all lawful
business for which corporations may be incorporated under the
Idaho Business Corporation Act and as the board of directors may
from time to time determine.

FOURTH

The aggregate number of shares which the corporation has
the authority to issue is 10,000,000 shares of common stock, all
of one class, at par value of $1.00 each.

FIFTH

The number of directors of the corporation shall be as
spec1fied in the bylaws, and such number may from time to time
be increased or decreased in such manner as may be prescribzd in
the bylaws, provided the number of directors of the corporation
shall not be fewer than the number required by law. The initial
board of directors shall number one. In case of any increase in
the number of dlrectors, the additional directors may be elected
by the directors then in office, and the directors so elected
shall hold office until the next annual meeting of the stock-
holders and until their successors are elected and qualified.

A majority of the shares entitled to vote, represented in
person or by proxy, shall constltutgfa qgoxup at a meeting of

shareholders. ;. é:;.g EB
AUG 05 1991




Stockholders of the corporation shall not have pre-
emptive and preferential rights of subscription to any shares of
stock of the corporation, whether nor or hereafter authorized,
or to any obligations of the corporation convertible into stock.

The 1initial bylaws shall be adopted by the board of
directors. The power to alter, amend or repeal the bylaws or
adopt new bylaws, subject to repeal or change by action of the
shareholders, shall be vested in the board of directors. SUch
power may be exercised by a majority vote of the board of
directors at any annual or special meeting of the board of
directors called for that purpose.

The articles of incorporation of this corporation may be
amended by a majority vote at any annual or special meeting of
stockholders, either upon consideration of a resolution for
amendment adopted by the board of directors or upon consider-
ation of a resolution adopted by the holders of not less than
ten percent (10%) of all the shares entitled to vote at such
meeting.

SIXTH

The location and post office address of the initial
registered office of the corporation is 205 N. 10th Street,
Suite 200, P.O. Box 1960, Boise, Idaho 83701, and the name of
the initial registered agent of the corporation who may be found
at that address is Terry E. Coffin.

SEVENTH
The names and post office addresses of the initial
directors of the corporation, appointed by the incorporator to
serve until the first election of directors, are as follows:

Name Address

J. Michael Bradley P.O. Box 100, No. 1
One First canadian Place
Toronto, Canada M5X 1B2

EIGHTH

The name and post office address of the incorporator is
as follows:

Nanme Address
Terry E. Coffin £-:.... 205 N, Tenth Street

445 - Suite 200
Boise,”"1D 83701

Ag g5 1993,
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\8{5 IN WITNESS WHEREOF, I have hereunto set my hand on the

day of April, 1989. (//f:::::::>

TERRY E. CO@FIN
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Bonneville Pacific Corporation

April 21, 1989

Department of Wzter Resources

Mr. Gary Spackman

Idaho Department of Water Resources
1301 North Orchard

Boise, Idaho 83706

Re: Assignments of Water Rights -
Rock Creek

Projects

Dietrich Drop,
I1 and Lower Low Line Hydroelectric

Dear Gary:

In connection with the above-referenced
enclosed please find an executed copy of
Agreement and Addendum of BP Hydro Associates,
pursuant to your request, are Affidavits
partners of BP Hydro
Associates 1is an

assignments,
the Partnership
Also enclosed,

of the general
Associates verifying that BP Hydro

existing Idaho general partnership and that

the corporate general partners are qualified to do business in
the State of Idaho.

Bonneville Pacific Corporation hereby requests the
Department of Water Resources to modify its records to reflect
that BP Hydro Associates is the holder of the water permits for
the above-referenced projects and that the Department issue its

consent to the assignments in the form previously provided to
you as soon as possible.

Thank you for your cooperation and assistance in this

matter.
v truly yours,
/
General Counsel
3
DPH: thf b. ﬁ%ﬂ '
: ﬁ, :
Enclosure :
d/c/00953 5605 199U
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State of 1_aho

DEPARTMENT OF WATER RESOURCES  (208) 327-7900
1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720 - NN

CECIL D. ANDRUS
GOVERNOR

R. KEITH HIGGINSON
DIRECTOR

May 1, 1989

Bonneville Pacific Corporation
257 East 200 South, Suite 800
Salt Lake City, Utah 84111

BP Hydro Associates

c/o Bonneville Pacific Corporation
257 EBast 200 South, Suite 800

Salt Lake City, Utah 84111

RE: Approval of Assignment of Water Rights

Gentlemen:

You have requested that the Idaho Department of Water
Resources approve an assignment of water rights from Bonneville
Pacific Corporation to BP Hydro Assoclates, which, by affidavit,
is represented to be an Idaho general partnership. The requested
relates to the Dietrich Drop Hydroelectric Project, Permit Nos.
01-7022 and 01-7058, the Rock Creek II Hydroelectric project,
Permit No. 47-7771, and the Lower Low Line Hydroelectric Project,
Permit No. 01-7063. We have reviewed the Capital Contributions
Agreement under which such assignment is intended to be made and
we have reviewed the proposed Partnership Agreement which will
establish BP Hydro Associates.

The Capital Contribution Agreement in paragraph (d), page
three, assigns all rights, titles, interests and obligations to
the Dietrich Drop, Rock Creek II and Lower Low Line projects.

The water right permits are not specifically mentioned in any of
the text, but the department will recognize the assignment of the
permits in the broad assignment. Recognition of the assignment
is conditional upon receipt of fully executed copies of the
Capital Contribution Agreement and the Partnership Agreement.

For the Rock Creek and Dietrich Drop projects, Bonneville is
conveying a "legal" interest in the water rights. A security
interest in the water rights is being retained by Stewart Title
of Idaho pursuant to Trust Agreements previously entered into
with respect to these water rights. For the Lower Low Line
project, Bonneville appears to own clear title which is not

subject to a security interest,
MICROFIRED
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When the executed copies of the Capital Contribution
Agreement and the Partnership Agreement are received by the
department, we will change our records to show BP Hydro
Associates as the owner.

Nothing herein shall modify the rights and cbligations of
the parties helding the water permits in the State of Idaheo and
the assignee, BP Hydro Associates, shall be fully obligated to
abide by the statutes and regulations of Idaho law and the rules
of the Department of Water Resources with respect to the use of
water rights within the State of Idaho.

Sincerely,

Gary ackman, Supervisor
WR Permits Section Manager

GS:ds

ﬁﬁ;g‘m; tna
WS ED
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Bonneville Pacific Corporation

' pr - LI I

March 2, 1989
AR 06 1989

Department of Water Resources

Mr. Gary Spackman

Manager

Water Rights Permits Section

State of Idaho Department of
Water Resources

1301 North Orchard Street

Statehouse Mail

Boise, Idaho 83720

Re: Your letters of February 21, 1989 in connection
with the Assignment and Trust Agreement and
"Secondary Collateral Assignment for Water Rights
relating to the Dietrich Drop, Barber Dam and
Rock Creek II Projects

Dear Gary:

We are most appreciative of your efforts in
clarifying the position of the Department of Water Resources
with respect to the Secondary Collateral Assignment of the
Water Rights in connection with the above-referenced projects,
In our view your letter meets the requirements of Idaho Power
Company as well as the requirements of our lenders in
connection with the projects.

Thank you again for the time and effort which you and
Phil Rassier have taken on behalf of Bonneville in clarifying
this matter. : :

As I indicated to you in our meeting in Boise some

time ago, Bonneville Pacific Corporation is presently
undertaking the permanent financing of these three facilities
and in addition a facility known as Low Line II. The permanent

lender on these projects will be Cigna Investments, Inc. or a
designated trustee under a trust indenture to be executed in
connection with the permanent financing. As documentation
relating to that financing are received, I will contact you
relative to our request for a further consent by the Department
of Water Resources to a collateral assignment of the water
rights relating to all four of these projects to Cijﬂg or its

5 ,,ch
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Mr. Gary Spackman
March 2, 1989
Page 2

designated <trustee. It is presently anticipated that Stewart
Title Company may serve as trustee for Cigna and, therefore,
subject to your review and approval of the documentation
relating to the permanent financing, a letter similar to the
February 21, 1989 letters reflecting the tertiary assignment of
the water rights relating to all four projects will be
necessary.

I will keep you advised on this matter. Again, thank
you for your cooperation.

Ve truly yoursg,

General Counsel

DPH: tbf
¢e:  Gary L. Montgomery, Esdq.

d/c/00676
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State of I; ',no

DEPARTMENT OF WATER RESOURCES
1301 North Orchard Street, Statehouse Maijl, Boise, 1daho 83720 - (208) 334-7900

CECIL D. ANDRUS
CGOVERNOR

February 21, 1989 R. KEITH HIGGINSON
DIRECTOR

Idaho Power Company
Attn: John Ferree
Box 70

Boise, Idaho 83707

Barton L. Kline, Esqg.

Evans, Keane, Koontz, Boyd & Ripley
101 South Capitol Blvd., Suite 1701
Boise, Idaho 83701

David P. Hirschi, Esq.
Bonneville Pacific Corporation
257 East 200 South, Suite 800
Salt Lake City, Utah 84111

Patrick G. Bassett

Norwest Bank Minnesota

National Association

Sixth Street and Marquette Avenue
Minneapolis, Minnesota 55402-3901

RE: Assignment and Trust Agreement and Secondary Collateral
Assignment for Water Permit Number 47-7771 - Rock Creek
II Project

Gentlemen:

This office has received an executed copy of the Assignment
and Trust Agreement dated September 22, 1988, whereunder
Bonneville Pacific Corporation ("Bonneville Pacific") assigned
its right, title and interest for security purposes in and to the
above referenced water permit ("Permit") to Stewart Title of
Idaho, Inc., an Idaho Corporation ("Stewart Title"), as Trustee
for Norwest Bank Minnesota, National Association, First Security
Bank of Utah, N.A., Marquette Bank Minneapolis N.A., and Ranier
Naticonal Bank, (collectively "Banks").

This office has previocusly received, acknowledged and*!wrﬂmr%a%%E]}
accepted the assignment of said Permit to Bonneville PacilPic and i
the Department currently recognizes Bonneville Pacific as the

legal owner of the Permit. Likewise, this office has previoﬁg 5‘\99\
reviewed and approved the above referenced Assignment and Tr 0
Agreement between Bonneville Pacific and Stewart Title and

recognizes Stewart Title as holding a beneficial interest for

security purposes in the Permit on behalf of and in favor of the :
Banks. It is our understanding, based upon a Collateral =
Assignment of Agreement which we have received with respect to

the above referenced project, that Bonneville Pacific now desires

r
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to assign a second lien gecurity interest in the Permit to Idaho
Powers Company pursuant to Idaho Public Utility Commission Order
Nos. 21690 and 21800 in Case No. U-1006-292 and pursuant to a
First Amendment to Power Contract entered into between Bonneville
Pacific and Idaho Power Company.

After reviewing this matter, we have concluded that Idaho
Power Company meets the statutory gualifications for holding a
beneficial interest in water permits and based upon our review of .
the Collateral Assignment of Agreement with respect to this
matter, we have concluded that such assignment is proper and the
same is approved. Upon full execution of the fully executed copy
of the same to this office, we will recognize Idaho Power Company
as an additional secured party with respect to the Permit,

Please note, that Bonneville Pacific will continue to be
listed as the owner of record of the Permit. The Department
acknowledges the Collateral Assignment to and security interest
of Stewart Title as First Lienor on behalf of the Banks and Idaho
Power Company as Second Lienor pursuant to Idaho Public Utility

Commission Orders.
Sincerely,

bt Speckaa

Gary Spackman, Manager
Water Right Permits Section

cc: Phillip J. Rassier, Esq.
d/c/00431
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COLLATERAL ASSIGNMENT
OF AGREEMENTS

THIS COLLATERAL ASSIGNMENT OF AGREEMENTS made as of
the 22nd day of December, 1988, by and between Bonneville
Pacific Corporation ("Assignor") and Idaho Power Company
("Assignee" ).

WHEREAS, Assignor and Assignee have entered into a
certain Firm Energy Sales Agreement dated July 13, 1987,
whereunder, in ac¢cordance with the terms and conditions
thereof, Assignor agreed to sell, and Assignee agreed to buy,
certain electrical power generated by Assignor’'s hydroelectric
project located in Twin Falls County, Idaho (the "Project").

WHEREAS, the Agreement was approved by the Idaho
Public Utilities Commission (the "Commission®) on July 27,
1987, Order No. 21361; and

WHEREAS, on or about September 20, 1988, Assignor and
Assignee entered into a First Amendment to Firm Energy Sales
Agreement (the "First Amendment”), which First Amendment was
approved by the Commission on September 20, 1988, and reqguires,
among other things, that Assignor grant a "Second Lien" in and
to its rights, titles and interests in the Facility as security
for the payment of liquidated damages in the amounts specified
in the Agreement; and

WHEREAS, Assignor has entered inte certain
contractual arrangements with Norwest Bank Minnesota, National
Association, First Security Bank of Utah, N. A., Rainier
National Bank, and Marguette Bank Minneapolis, N.A., (together
"the Banks" ), and Norwest Bank Minnesota, National Association,
as Agent for Banks, and has granted to said Agent and Banks a
first lien security interest in and to all Assignor’s rights,
titles and interest in the Facility; and

WHEREAS, Assignor desires hereby to grant to Assignee
a security interest in and to all of its rights, titles and
interest in and to the Facility subject only to the security
interest previously granted to the Banks, and Assignee is
willing to accept such grant as a conveyance complying with the
terms and conditions of the PFirst Amendment and Commission
orders relating thereto.

ACCORDINGLY, in consideration of the foregoing the
parties do hereby agree as follows:

1. Assignment. The Assignor hereby assigns to
Assignee, subject only to a prior assignment to the Bank all
of its respective rights, titles and interests wheth?r now”r#
owneé or hereafter acquired, in, to and under the folYowing/ f‘"a‘iiafn

agreements:

AUG 05 199
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Firm Energy Sales Agreement, Facility No.
31615104, between Assignor and Assignee
dated July 13, 1987, a copy of which is
attached hereto as Schedule I;

Agraement between Rock Creek Hydropower,
Inc. (" RCHPI"')}, Carl Edwards, Gerala
Martens, Charles D. Howard and EBonn-Tech,
dated December 18, 1986, a copy of which is
attached hereto as Schedule II-A;

First Amendment to Agreements dated
April 6, 1987, a copy of which is attached
hereto as Schedule II-B;

Second Amendment to Agreements dated
September 28, 1987, a copy of which is
attached hereto as Schedule 1I-C;

Memorandum of Lease and Assignment of
Lease, dated September 22, 1988, a conv of
which is attached hereto as Schedule II-D;

Lease Agreement between Idahko Frozen Foods
Corp. and EMH Investments, dated
February 7, 1984, a copy of which is
attached hereto as Schedule IITI-A;

Agreement between Cogeneration, 1Inc. and
EMH Investments, dated June 15, 1982, a
copy of which is attached as Schedule
IIT-B;

Modification and Extensicn Agreement and
Addendum, dated 2April &, 1683, a copy of
vhich is attached hersto 25 Schadule III-C;

Memorandum of Lease and Assignrment of
Lease, dated September 22, 1988, a copy of
which is attached hereto as Schedule III-D;

Construction Agreemant between Assignor and
Summit Construction Caompany, dated July 20,
1988, a copy of which is attached hereto as
Sciredunle IV;

Application for Permit to Appropriate
Public Water No. 47-777/., as approved Ly
the Idaho Departmant of Water Resources and
as assigned to Assignor, copies of which
are attached hereto as composite
Schedule V; and g

& M .
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Assignor’'s interest in and to the License
granted by the Fedaral Energy Regulatory
Commissicn dated August 29, 1386 relating
to the Facility, a ccpy of which 1is
attached hereto as Schedule VI.

The assignments of the foregoino agreements permits and license
(the *"Documents"®) are made as collateral security for the
payment and performance of all obligations of Assignor under
the Agreerent as amended by the First Amendment.

2. No Assumprion c¢f Obligations or Duties of the
Assignor. This Assignment is an assignment only of all right,
title and interest of the Assignor in the Agreements, and the
Assignor covenants and agrees with Assignee to gperform and
observe all obligations ¢f the Assignor under the Agreements as
i1f this Assignment had not been made. The Assignor agrees that
Assignee does not assume any oif the ohligations or duties of
the Assignor under or with respect to the Documents unless and
until the Assignee shall have given the parties to the
Documents written nctice that it has affirmetively assumed such
bligations &and duties as the result of &n event cof default
existing wunder the Agreement as modified by the First
Amendment.

3. Repr 21] ion Warrvanties and Covenants of
Assignor. The Assignor represents and warrants to Assignee
that +he copies of the Dacuments atiached heretc as Schedules
I, II-a, 11-8, 11~-C¢, 1iI1-p, IIX-aA, III-B, IXI-C, 1III-D, 1V, WV
and VI are true and correct ccpies thereof as in effect on the
date hereof, that the Documents are in full force and effect,
have not been amended cor modified, have not been assigned by
the Assignor, and no event has occurred as of the date hereof
which with or without the rpassage of time or ths giving of
notice, or both, would constitute a default thereunder. The
Assignor covenants and agrees that no amendments or
modifications of the Documents shall be effective without the
prior written approval of the Assignee. The Assignor further
covenants and agrees that, so long as this Assignment 1is 1in
effect, the Assignor will not terminate the Documents and will
not assign, sell, pledge, nortgage or otherwise transfer or
encumber its interest in the Documents, except for the
collateral assignment effected hereby and except as arproved by
Assignee pursuant to the First Amendment.

4. Appointment of Assidnee as Attgorney-in-ract. In
the event of & Default and subject tc the prior rights granted
by Assigncr to the Banks, the Assignor herehy irrevocably
constirtutes and appoints the Assignee as 1ts attorney-in-fact
to demand, receive and enforce the rights and interests of the
Assignor with respect to the Documents, and give appropriate
receipts, releases and satisfactions for and on behalf of and
in the name of the Assignor or, at the option of the Asg
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in the name of the Assignee, with the same force and effect as
the Assignor could do if this Assignment had not been made.

5. Effect of Assignment. This Assignment shall
constitute a perfected, absolute and present assignment subject
only to the prior perfacted rights of the Banks; provided that
the Assignee shall have no right under this Assignment to
enforce the provisions of the Documents until there shall occur
a default under the Agreement which has not been cured within
the time and after giving notice as required under the
Agreement {"Default"). Upon <the occurrence of any such
Default, the Assignee may, without affecting any of its rights
or remedies against Assignor under any other instrument,
document or agreement, exercise its rights under this
Assignment as attorney-in-fact of the Assignor in any manner
permitted by law, and in addition, Assignee shall have the
right to exercise and enforce anv or all rights and remedies
avalilable after Default to a secured party under the apprlicable
Uniform Commercial Code. If notice to the Assignor of any
intended disposition of collateral or any other intended action
is required by law in a particular instance, such notice shall
be deemed commercially reasonable if given at least ten ({10)
days prior to the date c¢f intended disposition or othei action.

6. Costs and Expenses. Assignor hereby agrees to
pay all costs and expenses {ircluding without limitation
reasonable attorneys’ fees) which Assignee may 1incur in

exercising and enforcing any of its righlts and remedies wunder
this Assignment.

7. Successors ang Assigng. Sulject t.o the
limitations on further assignment of the Documents by the
Assignor contained herein, this Assignment shall be binding
upon the Assignor and i1ts successors and assigus, and shall
inure to the benefit of the Assignee and its successors and
assigns. The Assignee may, in its absolute discretion, assign
its right, title anrd interest in the Pocuments upon notice to
the parties thereto and to tha Banks, but without any
requirements for the consent of the Assgignor.

B. Amendment. This Assiqgmment can be waived,
modified, amended. terminated or discharged only explicitly in
a writing signed by the Assignee. A waiver signed by the

Assiqgnee shall be effective only in a specific instance and for
the specific purpose given. Mere delay or failure to act shall
not preclude the exercise or enforcement of any of the rights
or remedies cof the Assignee hereuncer. All rights and remedies
of the Assignee shall be cumulative and may be excrziscd
singularly cor concurrently, at the opticn of the Assignee, and
the exercise or enforcement of any one such right or remedy
shall neither be a condition to nor bar gﬁar01se of
enforcement of any other. #ﬁ:”




release all

9. Terminstion. The
granted hereunder when the Agreement has terminated
and any amounts due Assignee thereunder have bzen paid, or upon

Assignee shall

collateral
order of the Commission terminating this Assignment.
This Assignment shall be deemed

10. Chnoice of Laws.
made in and shall be governed by the internal laws of the State

the parties hereto have executed

of Idaho.
IN WITNESS WHEREOQF,
this Assignment as of the day ané year first above written.

BCONNEVILLE PACIFIC CORPORATION

By

Its

IDAHO POWER COMPANY

By

Its

d/a/00345
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SCHEDULE I

Firm Energy Sales Ayreement between
Assicnor and Assignoe

(Attached;
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STEWART TITLE OF IDAHO, Inec.

A FUTURA COMPANY

[I 1412 WEST IDAHO, P.O. BOX 7546, BOISE, IDAHO 83707, (208) 336-6515 Sanctity of Contract
O 6933 EMERALD, SUITE 103, BOISE, IDAHO 83704, (208) 378-1666
O 517 S. 10th STREET, SUITE C, CALDWELL, IDAHO 83605, (208) 454-1491

BOISE TO CALDWELL 3850114

February 14, 1989

Mr. Gary Spackman

Department of Water Resources
1301 North Orchard Street
Statehouse Mail

Boise, Idaho 83720

Re: Assignment and Trust Agreement and Collateral
Assignment for Water Permits:
Dietrich Drop Permit Nos. 01-7022 and 01-7058
Barber Dam Permit No. 6310028
Rock Creek Permit No. 47-7771

Dear Mr. Spackman:

Please be advised that Stewart Title of Idaho, Inc,.
("Stewart Title") has reviewed David P. Hirschi's letter of
January 13, 1989 addressed to you, which discusses the status of
the above referenced water permits. Stewart Title concurs with
Mr. Hirschi's characterization of the permits as set forth in said
letter (copy attached hereto).

Specifically, Stewart Title acknowledges and agrees that
Bonneville Pacific Corporation ("Bonneville") in the case of
Dietrich Drop and Rock Creek and Fulcrum, Inc. ("Fulcrum") in the
case of Barber Dam have collaterally assigned their water rights
to Stewart Title as trustee for and on behalf of certain banks
which have provided construction financing for the projects and
have made further collateral assignments of the permits in favor
of Idaho Power Company, thereby granting Idaho Power "second
liens"” in said permits. These Assignments are for security pur-
poses only and constitute true collateral assignments as opposed
to actual assignments of the permits. Accordingly, Bonneville
remains the legal owner of the permits associated with Dietrich
Drop and Rock Creek, and Fulcrum remains the legal owner of the
permit associated with the Barber Dam Project.

Very truly yours,

STEWART TITLE OF IDAHO, INC.

Joan M. Hart
Vice President NJG 0



Bonneville Pacific Corporation

January 13, 1989

JAN 16 1989

Mr. Gary Spackman Namartmant of Water Resources
Department of Water Resources

1301 North Orchard Street

State House Mail

Boise, Idaho 83720

Re: Assignment and Trust Agreement and Collateral
Assignment for Water Permits:
Dietrich Drop Nos. 01-7022 and 01-7058
Barber Dam Permit No. 6310028
Rock Creek Permit No. 47-7771

Dear Gary:

Pursuant to our recent discussion of the Collateral
Assignments for security purposes of the above referenced water
permits (the "Permits"), please be advised that Bonneville
Pacific Corporation in the case of Dietrich Drop and Rock
Creek, and PFulcrum, Inc., a wholly-owned subsidiary of
Bonneville Pacific Corporation, in the case of Barber Dam, has
collaterally assigned its water rights to Stewart Title of
Idaho, Inc. ("Stewart Title") as Trustee for Norwest Bank
Minnesota, National Association, First Security Bank of Utah,
N.A., Marquette Bank Minneapolis, N.A., and Ranier National
Bank (collectively "Banks" ). This Assignment was accomplished
through an Assignment and Trust Agreement with respect to each
of those projects, copies of which you have received. You have
previously indicated by letter your approval of the Collateral
Assignments of the above referenced Permits to Stewart Title
for and on behalf of the Banks in connection with the closing

of the construction financing of those projects. It was
indicated to you in our conversation that those assignments
were for '"security purposes only" and constitute true

Collateral Assignments as opposed to actual assignments of the
Permits. Therefore, Bonneville Pacific Corporation, in the
case of Rock Creek and Dietrich Drop, and Fulecrum, Inc. (in the
case of Barber Dam) remain the legal owner of the Permits and
this should be reflected in your files. Stewart Title should
be shown as a secured party holding a beneficial igxﬁgggt“uggﬁ
the Permits for the benefit of the Banks. ﬁ Qﬁ:g
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Mr. Gary Spackman
January 13, 1989
Page 2

We have requested that the Department of Water
Resources approve a second Collateral Assignment of the Permits
in favor of 1Idaho Power Company pursuant to Idaho Public
Utility Commission Order Nos. 21690 and 21800 in Case No. U-
1006-292. Enclosed for your <convenience in reviewing this
matter, please find unexecuted copies of the Collateral
Assignments proposed to be entered into in connection with the
Barber Dam and Rock Creek transactions. You have been
previously provided with a copy of the Collateral Assignment in
favor of Idaho Power Company used in connection with the
Dietrich Drop proiect. These Collateral Assignments are
substantially similar in form and substance to the Collateral
Assignments whereunder Bonneville and Fulcrum transferred their
respective Permits in these projects to Stewart Title for the
benefit of the Banks. It is clear from the Collateral
Asgignments in favor of Idaho Power Company that they are
considered to be "second liens" as that term is commonly used
in Uniform Commercial Ccde settings. Thusg, Bonneville Pacific
Corporation and Fulcrum, Inc., as their interest may appear,
continue to have 1legal ownership of the Permits but have
trans ferred beneficial interest in the same to Stewart Title as
the primary secured party and now desire to transfer +the same
to Idaho Power Company as a secondary secured party.

We reguest that you review this matter in light of
our recent discussions and approve the granting of the second
lien security interests by Bonneville and Fulcrum to Idaho
Power Company as contemplated in the Collateral Assignments
enclosed herewith. We further request that the records of the
Department of Water Resources reflect that Bonneville Pacific
Corporation holds the legal title to the Permits involved in
the Rock Creek and Dietrich Drop projects and that Fulcrum,
Inc. holds the 1legal title to the Permit used in connection
with the Barber Dam project.

If you find forms of these materials to be acceptable
and if vyou are in agreement with the manner in which these
Permits should be reflected on your records, we will appreciate
your executing letters similar to those enclosed approving the
Collateral Assignment for security purposes of Permits for
Dietrich Drop, Rock Creek and Barber Dam.

By copy of this letter, I am advising Stewart Title
of Idaho, Paul T. Birkeland, counsel for the Banks, and Barton
L. Kline, counsel to Idaho Power of cur desires wﬁghﬁrespect to

AUG 05 199
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Gary Spackman

Mr.
1589

January 13,
Page 3

Any party having gquestions or comments concerning
should contact me at their earliest opportunity.

this matter.

this matters,
A" truly yours

General Courisel

DPH: tbf
ce: Gary L. Montgomery, Esq.
Kenneth W, Bell
Kline, Esq.

Barton L.
Stewart Title of Idaho, Inc.

d/c/00430



. - , Jan 17 88
Bonneville Pacific Corporation

January 13, 1989

Mr. Gary Spackman

Department of Water Resources
1301 North Orchard Street
State House Mail

Boise, Idaho 83720

Re: Assignment and Trust Agreement and Collateral
Assignment for Water Permits:
Dietrich Drop Nos. 01-7022 and 01-7058
Barber Dam Permit No. 6310028
Rock Creek Permit No. 47-7771

Dear Gary:

Pursuant to oux recent discussion of the Collateral
Assignments for security purposes ¢f the above referenced water

permits (the "Permits"), please be advised that Bonneville
Pacific Corporation in the c¢ase of Dietrich Drop and Rock
Creek, and Fulcrum, Inc., a wholly-owned subsidiary of

Bonneville Pacific Corporation, in the case of Barber Dam, has
cellaterally assigned its water rights +o Stewart Title of
Idaho, Inc. ("Stewart Title") as Trustee for Norwest Bank
Minnesota, National Association, First Security Bank of Utah,
N. A., Marquette Bank Minneapolis, N.A., and Ranier National
Bank (collectively "Banks"). This Assignment was accomplished
through an Assignment and Trust Agreement with respect to each
of those projects, copies of which you have received. You have
previously indicated by letter your approval of the Collateral
Assignments of the above referenced Permits to Stewart Title
for and on behalf of the Banks in connection with the closing

of the construction financing of those projects. It was
indicated to you in our conversation that those assignments
were for "security purposes only" and constitute true

Collateral Assignments as opposed to actual assignments of the
Permits. Therefore, Bonneville Pacific Corporation, in the
case of Rock Creek and Dietrich Drop, and Fulcrum, Inc. (in the
case of Barber Dam) remain the legal owner of the Permits and
this should be reflected in your files. Stewart Title should

be shown as a secured party holding a beneficial nxu;gg
the Permits for »the benefit of the Banks. F IEQED
AUG 05 1991
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Mr. Gary Spackman
January 13, 1989
Page 3

this matter. Any party having questions or comments concerning
this matters, should contact me at their earliest opportunity.

v - truly yours

General Courisel

DPH: thf

cc: Gary L. Montgomery, Esq.
Kenneth W. Bell
Barton L. Kline, Esq.
Stewart Title of Idaho, Inc.

d/c/00430




Mr. Gary Spackman
January 13, 1989
Page 2

We have reqguested that the Department of Water
Resources approve a second Collateral Assignment of the Permits
in favor of 1Idaho Power Company pursuant to Idaho Public
Utility Commission Order Nos. 21690 and 21800 in Case No. U-
1006-292. Enclosed for vyour convenience in reviewing this
matter, please find unexecuted copies of the Collateral
Assignments proposed to be entered into in connection with the
Barber Dam and Rock Creek transactions. You have been
previously provided with a copy of the Collateral Assignment in
favor of Idaho Power Company used in connection with the
Dietrich Drop project. These Collateral Assignments are
substantially similar in form and substance to the Collateral
Assignments whereunder Bonneville and Fulcrum transferred their
respective Permits in these projects to Stewart Title for the
benefit of the Banks. It is clear from the Collateral
Assignments in favor of Idaho Power Company that they are
considered to be "second liens" as that term is commonly used
in Uniform Commercial Code settings. Thus, Bonneville Pacific
Corporation and Fulcrum, Inc., as their interest may appear,
continue to have legal ownership of the Permits but have
transferred beneficial interest in the same to Stewart Title as
the primary secured party and now desire to transfer the same
to Idaho Power Company as a secondary secured party.

We request that you review this matter in light of
our recent discussions and approve the granting of the second
lien security interests by Bonneville and Fulcrum to Idaho
Power Company as contemplated in the Collateral Assignments
enclosed herewith. We further request that the records of the
Department of Water Resources reflect that Bonneville Pacific
Corporation holds the legal title to the Permits involved in
the Rock Creek and Dietrich Drop projects and that Fulcrum,
Inc. holds the 1legal title to the Permit used in connection
with the Barber Dam project.

If you find forms of these materials to be acceptable
and 1if you are in agreement with the manner in which these
Permits should be reflected on your records, we will appreciate
your executing letters similar to those enclosed approving the
Collateral Assignment for security purposes of Permits for
Dietrich Drop, Rock Creek and Barber Dam.

By <copy of this letter, I am advising Stewart Title
of Idaho, Paul T. Birkeland, counsel for tHg Banks, and Barton
L. Kline, counsel to Idaho Power of our deﬁ#}@ﬁhy@th respect to

Rl R
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State of Haho —
DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720 - (208) 334-7900

CECIL D. ANDRUS
GOVENOR
R. KEITH HIGGINSON
DIRECTOR

September 29, 1988

Donald C. Shepzrd, Esq.
Faegre & Benson

2200 Norwest Center

90 South 7th Street
Minneapolis, MN 55402-3901

Patrick G. Bassett, V.P.

Norwest Bank Minnesota

National Association

Eighth Street & Marguette Avenue
Fourth Floor, Investors Building
Minneapolis, MN 55479,

Gary L. Montgomery, Esq.
Marcus, Merrick & Montgomery
737 North 7th

Boise, ID 83702

David P. Hirschi, Esq.
Secretary and General Counsel
Bonneville Pacific Corporation
257 Bast 200 South, Suite 800
Salt Lake City, UT 84111

Re: Assignment and Trust Agreement for Water Permit
No. 47-7771

Gentlemen:

This office has received an executed copy of the
Assignment and Trust Agreement dated September 22, 1988 whereunder
Bonneville Pacific Corporation ("Bonneville") assigned its right,
title, and interest in and to the above referenced water permit
{"permit") to Stewart Title of Idaho, Inc., an Idaho corporation
{"Stewart Title"), as Trustee for Norwest Bank Minnesota, Natiocnal
Associaiton, First Security Bank of Utah, N.A., Marquette Bank
Minneapolis, N.A., and Rainier National Bank (collectively
"Banks").

This office previously received, acKknowledged, and
accepted the assignment of said permit from the applicant, Charles
D. Howard ("Howard") to Bonneville. In addition, this office
received an affidavit for water rights to be used for power pur-
poses executed by Robert H. DeBol:t of Stewart Title and a sup-

prrennnn D
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September 29, 1988
Page 2.

porting Affidavit of User of Water Rights £for Power Purposes:
executed by David P. Hirschi, Secretary of Bonneville.

Based upon our understanding of the information contained
in the above mentioned documentation, the Banks have agreed to
provide financing to fund the cost of constructing the Rock Creek
II Hydroelectric Project. The Department also understands that,
as part of the security for the repayment of the loan made by the
Banks, the Banks have required that said permits be assigned to
Stewart Title, as Trustee, in order to protect the Banks' interest
in said permit.

We find that the assignments satisfy the requirements of
Idaho Code Sections 42-206 through 42-210, Specifically, Stewart
Title is 2 qualified entity to hold the permits, as Trustee, in
accordance with the laws of the State of Idaho. Therefore, the
Assignment and Trust Agreement is consented to and approved by the
Idaho Department of Water Resources, as of the date of this
correspondence.

Please note that Stewart Title will be 1listed as the
owner of record of the permits. The Department acknowledges that
the Assignment and Trust Agreement provides that the water license
shall be issued to Bonneville despite the fact that Stewart Title
is the holder of the permits. While the Department will endeavor
to follow the provisions of the Assignment and Trust Agreement, we
cannot guarantee that the Department will issue the license as
requested. It is the ultimate responsibility of the parties to
the Agreement to insure that the terms thereof are properly
enforced.

Sincerely,

Gary Spackman, Supervisor
Water Allocation Section

GLS:mrs
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State of Ir " ho

DEPARTMENT OF WATER RESOURCES
1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720 - (208) 334-7900

CECIL D. ANDRUS
GOVENOR
R. KEITH HIGGINSON
DIRECTOR

September 16, 1988
RE: Permit No. 47-7771

Gary Montgomery

Marcus, Merrick & Montgomery
737 N. 7th St.

Boise, ID 83'702-5595

Dear Mr. Montgomery:

We have received a draft copy of an Assignment and Trust Agreement for the
above referenced permit. Your letter of 9/15 made reference to a Form
Consent which was to be executed by our Department, however, this form was
not included in the enclosures.

We cannot accept the Assignment and Trust Agreement as a formal change in
ownership of the right to Stewart Title of Idaho and the "Banks", the
reason being that the document you delivered has not yet been signed and
notarized. Also, since this permit is for power purposes, an affidavit of
residency needs to be submitted by the assignee, or in this case trustee,
We have enclosed an affidavit of residency form for this action.

Your submittal of the Assignment and Trust Agreement, although not
finalized, is sufficient to comply with the provisions of Section 42-205,
Idaho Code regarding assignment or conveyance of a power permit and
therefore, the closing of this transaction can take place as scheduled. We
simply ask that a signed and notarized assignment form (assignment form
enclosed) and the affidavit of residency be returned to our office as soon
after the transaction as possible so that we can make the appropriate name
changes to our computer.

If you have any questions, please feel free to contact our office,
Sincerely,

e Dt

JOHNS
Water Rights Supervisor

Jd:sc
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LAW OFFICES

CLAUDE v. MARCUS MarcoUus, MERRIGK & MONTGOMERY Sp—

CRAIG MARCUS MARCUS BUILDING (208} 342-3563
BARRY MARCUS 737 NORTH 7Tn STREET
GALE M. MERRICK

BOISE, IDAHO 83702-5395
GARY L. MONTGOMERY
ROBERT €. MONTGOMERY
KELLY . BEEMAMN

September 15, 1988 SEP13 1988
Mepeciment of Water Resoesres

Gary Spackman, Supervisor
Water Allocation Section
Department of Water Resources
Statehouse Mail

Boigse, Idaho 83720

Re: Water Rights - Rock Creek II Project

Dear Gary:

Enclosed herewith please find an Assignment and Trust
Agreement relating to the water right on the Rock Creek II
Hydroelectric Project. Also enclosed herewith please find a Form

Consent to the Assignment and Trust Agreement to be executed by
the Idsho Department of Water Resources.

The closing of this transaction 1is scheduled for
September 22, 1988. For that reason, it would be greatly appre-
ciated if you could review this matter and prepare the appropriate

form of Idaho Department of Water Resources Consent prior to that
date,

If you have questions or need additional information,

Please don't hesitate to call and I'll be happy to assist in any
way I can.

Thank you very much for your assistance in this matter.
Best regards,

MARCUS, fMERRICK & MONTGOMERY

GARY L. MONTGOMERY poom T yEn
Tei REELE

GLM:mrs AUG 05 1991

Encs.
cc: David P. Hirschi, Esq.
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- — DRAFT
. For Discussion Purposes Only

Bonnevillg Pacific Corporation
Dats 9-13-y8

ASSIGNMENT AND TRUST AGREEMENT

This Assignment and Trust Agreement (hereinafter
called the "Assignment"), dated as of September 22, 1988, 1is
hereby entered into by Bonneville Pacific Corporation with its
principal office at 257 East 200 South, Suite 800, Salt Lake
City, Utah 84111 (hereinafter called the "“Assignor*), Stewart
Title of Idaho, Inc., an Idaho corporation, with its office at
1412 West Idaho Street, Boise, Idaho (hereinafter called the
“Trustee"), and Norwest Bank Minnesota, National Association,
First Security Bank of Utah, N.A., Marquette Bank Minneapolis,
N.A. and Rainier National Bank (hereinafter collectively called
the "Banks").

RECITALS

A. Assignor, the Banks and Norwest Bank Minnesota,
National Association, as agent for the Banks (Norwest Bank
Minnesota, National Association, in such capacity  Dbeing
hereinafter called “Agent*) have entered 1into a Credit
Agreement, dated as of December 17, 1987, as amended by a First
Amendment to Credit Agreement dated September 1, 1988, and as
supplemented and modified by a Project Lending Agreement
("Project Lending Agreement®)}, dated as of September 22, 1988,
among Assignor, the Banks and the Agent (the Credit Agreement,
as amended and as supplemented and modified by the Project
Lending Agreement hereinafter called "Loan Agreement®),
pursuant to which the Banks have agreed to make loans in the
aggregate amount of $3,500,000 to finance the construction of a
certain hydroelectric project known as the Rock Creek II
Hydroelectric Project in Twin Falls County, Idaho {the
"Project").

B. Charles D. Howard ("Howard"”) has filed with the
Department of Water Resources of the State of Idaho
{("Department”) an Application for Permit to Appropriate Public
Waters No. 47-7771 and the Department approved such application
on September 15, 1982 (a copy of which application and approval
for water permit for power purposes is attached hereto as
Exhibit A (the approval for such application being hereinafter
called "Permit")).

C. Pursuant to an Assignment of Permit dated
September 24, 1987, Howard assigned to Assignor its entire
right, title and interest in and to the Permit, a copy of which
Assignment is attached hereto as Exhibit B.

IR e,

D. The Department has approved the Eéséig’ﬁméil-‘ﬁ-"‘fa
referred to in Recital C above, a copy of which approval  i§
attached hereto as Exhibit C.

AUG 05 1991
E. As a condition to making the loans under the
Loan Agreement to finance the construction of the Project, the !
Banks require that this Assignment be executed and delivered to
the Trustee. i
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Accordingly, in consideration of the premises and
other good and valuable <consideration, the receipt and
sufficiency of which are hereby acknowledged, the parties
hereto agree as follows:

1. Assignor hereby represents and warrants to the
Banks that:

{a) the Recitals are true and correct;

(b) Assignor is the lawful owner of the rights and
interests granted by the Permit, the Permit is in full force
and effect and has not been amended or modified, and the
Assignor has not transferred, assigned or conveyed or granted a
security interest in its rights and interests under the Permit.

2. Subject to and specifically conditioned upon the
written approval hereof by the Department, Assignor hereby
assigns to Trustee all of Assignor's right, title and interest
in the Permit and all amendments and supplements thereto. Such
assignment is made as collateral security for the payment of
all of the obligations of the Assignor to the Banks arising
under the Project Lending Agreement, including but not limited
to the indebtedness evidenced by the project notes issued to
the Banks under the Project Lending Agreement.

3. This Assignment is an assignment only of all
right, title and interest of the Assignor in the Permit, and
the Assignor covenants and agrees with the Trustee to
faithfully perform, observe and comply with all obligations of
the Assignor under the Permit and with all limitations and
conditions imposed under the Permit, as if this Assignment had
not been made. The Trustee shall not be deemed in any manner
to have assumed such obligations, and in no event shall the
Banks be deemed to have assumed any of the obligations of the
Assignor under or with respect to the Permit, unless and until
the Agent has given Assignor written notice that the Banks have
affirmatively assumed such obligations as the result of an
event of default existing wunder the Credit Agreement (a
"Default") and the enforcement of the rights and remedies of
the Trustee under this Assignment.

4. Assignor agrees that it will not cancel,
terminate , modify or amend the Permit or surrender any of its
water rights granted under the Permit and will not further
assign the Permit to any party, without in each instance the
prior written consent of the Banks. Assignor further agrees
that it shall deliver to the Trustee or Agent copies of all
written agreements, correspondence and memoranda between
Assignor and the Department relating to the Permit and any
water license issued by the Department to replace a Permit as
the Trustee or Agent may from time to time reasonab%x,reqqiren'

w
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5. Upon the occurrence of any Default the Trustee,
at the request ‘of the Agent, may without notice or demand and
with or without entry upon the site o0of the Project, at its
option, take over and enjoy the benefits of the permit to the
same extent as Assignor might do. The exercise of such right
by the Trustee shall not affect any of the rights or remedies
of the Agent or the Banks under any other instrument securing
payment of the obligations under the Project Lending Agreement
and the Project Notes issued thereunder. In addition, upon the
occurrence of a Default the Trustee shall have the right to
exercise and enforce any and all rights and remedies available
after Default to a secured party under the applicable law. If
notice to the Assignor of any intended disposition of
collateral or any other intended actions is required by law in
a particular instance, such notice shall be deemed commercially
reasonable if given to Assignor at least ten (10) days prior to
the intended disposition or other action.

6. The Trustee shall hold all right, title and
interest in the Permit for the benefit of the Banks subject to
the limitations under this Assignment, pending issuance of a
water license to replace the Permit by the Department. Any
water license issued to replace the Permit shall be issued to
Assignor; provided, however, that this Assignment shall
constitute an automatic assignment to the Trustee of all of
Assignor's right, title and interet in any such water license
as collateral security for the payment of Assignor's
obligations under the Project Lending Agreement and the Project
Notes issued thereunder and the rights and remedies o¢of the
Trustee with respect to any such water license shall be the
same as those provided in this Assignment in respect of the
Permits. Should any water license be issued to the Trustee
instead of to Assignor, the Trustee shall take all necessary
steps to transfer ownership of such water license to the
Assignor as soon as possible, subject to the terms of this
Assignment.

7. Assignor agrees to indemnify and to hold Trustee
harmless from and against any and all liabilities, obligations,
{losses, damages, penalties, actions, judgments, suits, costs,
expenses or disbursements of any kind or nature whatsoever
which may be imposed on, incurred by or asserted against the
Trustee in any way relating to or arising out of this
Assignment or any action taken or omitted to be taken by it
under this Assignment, provided that the Assignor shall not be
liable for any portion of such 1liabilities, obligations,
losses, damages, penalties, actions, judgments, suits, costs,
expenses or disbursements resulting from the gross negligence
or willful misconduct of the Trustee.




8. Nothing herein contained shall be construed as
making Trustee a mortgagee in possession, or as constituting a
waiver or suspension by the Banks of their right to enforce
payment of the debts under the terms of the Loan Agreement.
Trustee is not the agent, partner, or joint venturer of either
the Assignor or of the Department.

9. Each Bank hereby appoints and authorizes the
Trustee to take such action on its behalf and to exercise such
powers under this Assignment as are delegated to the Trustee by
the terms hereof, together with such powers as are reasonably
incidental thereto. As to any matters not expressly provided
for by this Assignment, the Trustee shall not be required to
exercise any discretion or take any action.

10. Neither the Trustee nor any of 1its respective
directors, officers, employees or agents shall be liable for
any action taken or omitted to be taken by it or them under or
in connection with this Assignment, except for its own or their
own gross negligence or willful misconduct. Without limitation
of the generality of the foregoing, the Trustee (i) may consult
with legal counsel and other experts selected by it and shall
not be 1liable for any action taken or omitted to be taken in
goed faith by it in accordance with the advice of such counsel
or experts, (ii) shall incur no liability under or in respect
of this Assignment by acting upon any notice, certificate or
other instrument or writing believed by it to be genuine and
signed or sent by the proper party or parties, (iii)} shall not
have any duty to ascertain or to inquire as to the performance
or observance of any of the covenants and agreements of the
Assignor under this Assignment or to determine whether a
Default has occurred and (iv) shall not be responsible to any
Bank for the due execution, legality, validity, enforceability,
sufficiency or value of this Assignment or any document or
instrument furnished pursuant to this Assignment.

11. Each of the Banks agrees to indemnify the
Trustee (to the extent not reimbursed by the Assignor upon
demand) ratably according to the face amount of the project
note issued to such Bank under the Project Lending Adreement
from and against any and all liabilities, obligations, losses,
damages, penalties, actions, judgments, suits, costs, expenses
or disbursements of any kind or nature whats¢oever which may be
imposed on, inured by or asserted against the Trustee in any
way relating to or arising out of this Assignment or any action
taken or omitted to be taken by it under this Assignment,
provided that no Bank shall be 1liable for any portion of such
liabilities, obligations, losses, damages, penalties, actions,
judgments, suits, costs, expenses or disbursements resulting
from the gross negligence or willful misconduct of the Trustee.

v
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12. The Trustee may resign at any time by giving at
least ninety (90) days prior written notice thereof to the
Agent and the Assignor and may be removed at any time with or

without cause by the Banks. Upon _ any such resignation or
removal, the Banks shall have the right to appoint a successor
Trustee. If no successor trustee shall have been so appointed

by the Banks and shall have accepted such appointment within
sixty (60) days after the retiring Trustee's giving of notice
of resignation or removal, then the retiring Trustee may, on
behalf of the Banks, appoint a successor Trustee, which shall
be a title insurance company or bank organized under the laws
of the United States or of the State of Idaho having its
principal office in the State of Idaho and in the case o0of any
bank having a combined capital and surplus of at least
$25,000,000. Upon acceptance of any appointment as Trustee
hereunder by a successor Trustee, such successor Trustee shall
thereupon succeed to and become vested with all the rights,
powers, privileges and duties of the retiring Trustee and the
retiring Trustee shall be discharged from 1its duties and
obligations under this Assignment. After any retiring
Trustee's resignation or removal hereunder as Trustee, the
provisions of paragraphs 7 through 11 of this Assignment shall
inure to its benefit as to any actions taken or omitted to be
taken by it while it was Trustee under this Assignment.

13. The Trustee acknowledges and agrees that it has
made geparate arrangement with the Assignor for the payment of
its fees for serving as Trustee under this Assignment, and the
Assignor agrees that such fees are its obligation to pay.

Al

14. Assignor agrees that it will execute such other
instruments and documents as the Agent or the Trustee may from
time to time reasonably require to effectuate the assignment
granted by this Assignment, including but not limited to filing
with the Department such instruments and documents as the
Department may require as a condition to approving the
assignment of any water license to the Trustee that replaces a
Permit.

15. This Assignment shall be binding wupon the
Assignor and its successors and assigns and shall inure to the
benefit of the Trustee and its successors and assigns.

16. This Assignment can be waived, modified,
terminated or discharged only explicitly in a writing signed by
the parties hereto. The mere failure to act shall not preclude
the exercise or enforcement of any of the rights or remedies of
the Trustee hereunder.

17. All notices to the Assignor preovided for under
this A551gnment shall be in writing and mailed or delivered by

overnight courier to the address of Assignor indicated below* . -..
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Bonneville Pacific Corporation

257 East 200 South, Suite 800

Salt Lake City, Utah 84111
Attention: Mr. Kenneth W. Bell
with a copy to David P. Hirschi at
the same address.

18. The Trustee shall release all collateral granted
hereunder when the Banks' commitment under the Project Lending
Agreement to lend for purposes of constructing the Project has
terminated and all amounts outstanding under the Project Notes
issued under the Project Lending Agreement, including accrued
and unpaid interest thereon, and all other amounts outstanding
under the Project Lending Agreement have been paid in full.

19. This Assignment shall be deemed made in and
shall be governed by the internal laws of the State of Idaho.

IN WITNESS WHEREOF, the parties hereto have caused
this Assignment to be duly executed as of the day and year
first abhove written,

BONNEVILLE PACIFIC CORPORATION

By:

Its:

STEWART TITLE OF IDAHO,
INC., as Trustee

By:

Its:

NORWEST BANK MINNESOTA,
NATIONAL ASSOCIATION

Its:




FIRST SECURITY BANK OF
UTAH, N.A.

By:

Its:

MARQUETTE BANK MINNEAPOLIS, N.A.

By:

Its:

RAINIER NATIONAL BANK

By:
Its:
STATE OF )
: ss,
COUNTY OF _ )

On this day of , 1988, Dbefore
me ‘ a notary public, personally
appeared known or identified to me
to be the of Bonneville Pacific

Corporation (“Corporation”") that executed the above instrument
or the person who executed the instrument on behalf of the
Corporation and acknowledged to me that such Corporation
executed the same. In witness whereof, I have hereunto set my
hand and affixed my official seal the day and year in this
certificate first above written.

Notary Public
Residing at:
My Commission Expires:

D0,

)
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STATE OF )
! SS.
COUNTY OF )

On this day of i , 1988, before
me ‘ a notary ©public, personally
appeared known or identified to me
to be the of Stewart Title of Idaho, Inc.

(“Corporation") that executed the above instrument or the
person who executed the instrument on behalf of the Corporation
and acknowledged to me that such Corporation executed the
same., In witness whereof, I have hereunteo set my hand and
affixed my official seal the day and year in this certificate
first above written.

Notary Public
Residing at:
My Commission Expires:

STATE OF )
: ss.
COUNTY OF )

On this day of , 1988, Dbefore
me . a notary public, personally
appeared - known or identified to me
to be the of Norwest Bank Minnesota,

National Association {"Bank") that executed the above
instrument or the person who executed the instrument on behalf
of the Bank and acknowledged to me that such Bank executed the
same. In witness whereof, I have hereunto set my hand and
affixed my official seal the day and year in this certificate
first above written,

S
a

Notary Public
Residing at:

My Commission Expires:

p!""""\."\.nhn,;
! s
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STATE OF )
: S8S.
COUNTY OF _____ )

On this day of ] , 1988, before
me ' a notary public, personally
appeared known or identified to me
to be the of First Security Bank of Utah,

N.a&. ("Bank") that executed the above instrument or the person
who executed the instrument on behalf of the Bank and
acknowledged to me that such Bank executed the same. In
wlitness whereof, I have hereunto set my hand and affixed my
official seal the day and year in this certificate first above
written.

Notary Public
Residing at:
My Commission Expires:

STATE OF MINNESOTA )

:  ss.
COUNTY OF HENNEPIN )

On this day of ., 1988, Dbefore
me , a notary publig, personally
appeared known or identified to me
to be the of Marquette Bank Minneapolis,

N.A. ("Bank") that executed the above instrument or the person
who executed the instrument on behalf of the Bank and
acknowledged to me that such Bank executed the same. In
witness whereof, I have hereunto set my hand and affixed my
official seal the day and year in this certificate first above
written.

Notary Public
Residing at:
My Commission Expires:

Wt brng g .




STATE OF )
¢ S8S.
COUNTY OF )

On this day of . 1988, Dbefore
me . a notary public, personally
appeared known or identified to me
to be the of Rainier National Bank

("Bank") that executed the above instrument or the person who
executed the instrument on behalf of the Bank and acknowledged
to me that such Bank executed the same. In witness whereof, I
have hereunto set my hand and affixed my official seal the day
and year in this certificate first above written.

Notary Public
Residing at:
My Commission Expires:
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EXHIBIT A

APPLICATION FOR PERMIT TO APPROPRIATE
PUBLIC WATERS NO. 47-777]

(Attached)

ey,
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vie LTATE OF IDAHO

DEPARTMENT OF WATER RESOURCES
APPLICATION FOR PERMIT APPROVED

To appropriate the public waters of the State of Idaho

Name of apphcant Charles D. lloward Phone 1-208-734-4888

Post office address 1139 Falls Ave. East Twin Falls, Idahc 83301

. Source of water supply Rock Creek which is a tributary of Snake River
. Location of peint of diversion is _SE Yof NW %ofSection 25  Township_9S
Range __1_% g.i. Twin Falls County, additional points of diversion it any:
su? of wv?, ' of nw', section 25 ’
. Water will be used for the tollowing purposes:
ﬁ'ﬂ?l:?r:.f?:.ﬂ;%—.‘%%é?r _ﬁgate purpases from Jan. 1 10 Dec, 31 (bothdatesinclusive)

Amount 1.0 cfgor Industrial purposesfrom Jan, 1 to Dec. 31 (both datesinclusiva)
l¢ts o acre-foet per dinum]

Fire . ]
Amount 1.0 cfgor Protection purposesfrom Jan. 1 to Dec. 31 (bothdatesinclusive)
tets ot wora-feat por annuml .

Amount for purposes from to {both dates inclusive}
tels or wore-(€et per snnum)
. Total quantity tn be appropriated:
2. 202 cubic !eet-"per second and/or b. acre-feet per annum,
. Proposed diverting works:
a. Description of ditches, flumes, pumps, headgates, etc. Diversion, to penstock, power
P
Prant o i
Fioen) Transmission line
b. Height of storage dam _None feet, active reservoir capacity None acre-feet; total reservoir
capacity None acre-feet, materials used in storage dam: NA
Period of year when water will be diverted to storage  No Storage to inclusive,
iMonn/Day} {Month/Dey)
c. Proposed well diameter is  NA inches; propased depth of well is NA feet.
. Time required for the completion of the works and application of the water to the proposed beneficial
use is 3 years (minimum 1 year — maximum 5 yedrs).
. Description of proposed uses:;

a. H water is not for irrigation:
(¥} Give the place of use of water; NW Y% of NW % of Section 25 Township 95

Range 16E B.M.

ZR2eD p@'ﬂ//
{2} Amount of power to be generated: 4 horsepower under _110

{3) List number of each kind of livestock to be watered NA

feet of head.

’:'-‘.?) Name of rmunicipality to be served Power sold to Idaho Power Co., or number of families to be

T supplied with domestic water NA

(51 If water is 1o be used for other purposes describe: _ Fire Protection, (1 cfs)

.fhduscrial (1 cfs_),:i::qwq_ﬂmmt_tx_hu. L
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Received by L ¢ £ Date J/—Ap 87 Time 230 R

y e ) i
Preliminary check by _ qé_ .. FeeS | /7-J ] _i 2““’ 65T

Receipted by T ¢o= (A Date s/~ [ (—X/

Publication prepared b\? ,79-7&,,7@_/ Date //S'A/ o

Pubiished in #/@1_4,1/ B Ry -
Publication dates ____ _ . ) o K% 4 /%19’
Publication approved -2 ») 4 515_/4_; Date /5‘/ ZF/

Protests filed by: Mw

Copies of protests forwarded by

Hearing held by Dare

Recommendedfor@ denial by AdA L

This is 10 certify that | have examined Application for Permit to appropriate the public waters of the State

of Idaho No. _47-7771

1,

u—*"""—;g

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURACES

, and said application is hereby __ APPROVED

Approval of said application is subject to the following limitations and conditions:

a.

b. Proof of construction of works and application of water to beneficial use shall be submitted on or be-

SUBJECT TO ALL PRIOR WATER RIGHTS.

fare September | , 1937

v

¢. The rate of diversion, if water is 1o be used for irrigation under this permit, when combined with all
other water rights for the same land shall not exceed 0.02 cubic feet per second far each acre of land.

. Qther: An access port or other device as specified by the Department

shall be installed by the permit holder to provide for the installation of
measyring equipment and the determination of the rate of diversion by the
Department.,

This permit is subject to the provisions of Sections 42-205
through 42-210, ldaho Code, restricting the sale, transfer, assignment, or
mortgage of this permif. Fa1]ure to comply with these provisions is cause
for immediate cancellation of this permit,

The issuance of this permit in no way grants any right-of-way or
easement across the land of another.

This preject shall be operated in a manner that will not conflict
or interfere with the future diversion of water for irrigation or other
beneficidl consumption.

This permit does not constitute ldaho Public Utilities Commission
or Federal tnergy Regulatory Commission approval that may be required.

2 .o

=Ty Witness my hand this /.5’ day of September, 1582.

; o S gqm

Chief, Operations Bureau

oy
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e in each subdivision in the tabulation below

b4

—
u. Ifawater s for irrigation, indicate i
NA
! NE ey sw SE%
cop | manGe | SEC b - - - TOTALS
et (rven {sves | sen ] nes [ nwes{swa | SE% [NEX [Nwi] swis| sen [ NEX | Nwn | SWi| SEX

Noneg

Total number of acres 1o be irrigated
NA

c. Describe any other water rights used for the same purposes as described above

2 BUL N, =See =5

9. a. Who owns Lhe property at the point of diversion gmu& BELLE gﬂai‘:?
c.ut:_E._l ﬁﬂ*'—ﬁ I; GT‘QD'-J&Y
B.Ubw gom

b. Who owns the land to be irrigated o
c. If the property is owned by a person other than the applicant, describe the arrangement enabling the

will negotiate a lease or purchase

applicant to make this filing

Applicant will apply for a exemption to the Federal Energy

Applicant will apply to State of Idahe
Minimum stream flows for fisheries will be

10. Remarks

Requlatory Commission

Clearinghouse for review

maintained.
Point of diversion may be changed as noted in Item #3

—.6&(; -3

-
(Y ~ |
; 3 35 1994 i
o ‘
e A
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11, Mep of proposed project” show ¢ the proposed point of diversion, place of us ction number,

rowinship and range numbier See Attached figures # 1, 2, and 3
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Scaie. T inchey equal 1 mile,

BE IT KNOWN that the undersigned hereby makes appiication for permit to appropriate the public waters of
the Stateof Idaho as herein set forth.

)
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EXHIBIT B

ASSIGNMENT OF PERMIT

{Attached)
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State of Idaho

Depariment of Water Resources
ASSIGNMENT OF PERMIT

[, szztﬁé D/ééc.uﬂif . hereby assign to 'L%,DN,\,_E\/I[,_L_E' /?-}(_/F/c/
T EEGPENT — IKC AP N v

CoRPORARIIE A

Address

“ .
é L5 Al my right, title, and interest in and to Permit No. & /—7 77/
o to appropriate the public waters of the State of daho.
)
[T The following described portion of my right, title, and interest in and W Permit
O No, to appropriate the public waters of the State of [daho.

(Describe that portion of the permit being assigned by listing the acreage within

each 40acre subdivision, the point of diversion and the amount of water in cubic

feet per secord fur direct diversion, or acre feet for storage)
Made this 2 </ day of ég??‘EMIPE& ., 19 g7

[
(Al Dl
r/r_z_ut Holder
VI
£l '3'- { z/( Koo Cf‘féf& s C e EL e
RSN TAR Y
v
State of Idaho )
County of
On this Q{f day of ng QZéﬂéﬁﬁE 8 Z personally
appeared before me the signer(s) of the above instrument, who duly aclmowledged to me
D, Mestande Cand V. Bdusando

thet he (sue) (they) executed the same.

Gutiths Ao flnosnaes )
» ‘

seal Notary Public residing at

.
My 2orasisaton expires:

f([f(i. 1 S

JE05199y




AFFIDAVIT IN SUPPORT OF

ASSIGNMENT OF WATER RIGHTS

I, Charles D. Howard, = President of Rock
Creek Hydropower, Inc., being duly sworn, deposes and says,
that Rock Creek Hydropower, Inc., the assignor of Permit No.
471-7771, to which this affidavit relates, owns in fee simple
or controls by long-term lease or perpetual easement all of
the real property underlying the prepcsed improvemants to be
constructed by Bonneville Pacific Corporation in connection
with the development, construction, operation and maintenance
of the Rock Creek No. 2 Hydroelectric Project. Rock Creek
Hydropower, Inc. has leased all of said real property to
Bonneville Pacific Corporation for a term of thirty-five (35)
years pursuant to that certain Agreement dated December 18,
1986, as amended and assigned. Copies of said Agreement plus
all amendment§ thereto and assignments thereof, are available

to the Department of Water Resources upon request.

To the best of my knowledge, after due inquiry,
all lands and permissions from land owners necessary for the
construction, operation and maintenance of the Rock Creek NO.
2 Hydroelectric Project have been obtained and all agreements

with respect thereto are in full force and effect.




STATE OF EBAHO &7Z¢ )

COUNTY OF ETN"E‘A‘EESi
T ELRICE. K

On this ‘2-" day of . October, 1987, personally
appeared before me Charles D. Howard, the signer of the above
instrument, who duly acknowledged to me that he executed the
same. e

55.

]

Residing at: W M[

2804

_2- AUS 05 189]

A 0 s Lt b




EXHIBIT C

IDAHO APPPQYAL OE,ASSIGNMENT OF PERMIT

(Attached)

. P “ 3
Lo W d‘hﬂaﬁh

AUG 05 1991
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Fte of ldaho -
DEPARTMENT OF WATER RESOURCES

STATE OFFICE, 450 W. State Street, Boise, Idaho

CECIL D. ANDRUS Mailing address:
Governor . Statehouse
R KEITH HIGGINSON Doise, Idaho 83720

October 14, 1987

RE: Permit No. 47-7771

Bonneville Pacific Corp.

257 E. 200 S., Suite 800

Salt Lake City, UT 84111
Dear Permit Holders:

This office acknowledges receipt of the Assignment of the above referenced permit
to you.

Enclosed for your records is a copy of the permit. Be sure to note the
conditions of approval on the fourth page that identify requirements necessary
for developing the permit into a licensed water right.

If you have any questions on this matter, please feel free to contact us.

Sincerely,

S\

JOHNSON '
ater Right pervisor

Jd:sc
Enclosure

‘hjjizgjtzfl7 A

g




| State of Idaho '

Deparitment of Water Resources

ASSIGNMENT OF PERMIT

CHAKLEﬁ }Pf/ou;ALb , hereby assign to EQN/\{_E\/}_LI < /?-}C/F/C/

i,
T EESPENT — IRCATEL
CoRporAanon 257 Easd Zﬂaﬁu% .:.Q‘,é Soo
Addcess  Cofllanf, (L, | Ll S ir/

3}
é E All my right, ttle, and interest in and to Permit No, 4/7—-— 772/
- to appropriate the public waters of the State of Kaho.
0
A The following described portion of my right, title, and interest in and o Permit
'3) No. to appropriate the public waters of the State of Idaho.
(Describe that portion of the permit being assigned by listing the acreage witun
each 40acre subdivision, the point of diversion and the amgpunt ol water in cubic
feet per second for direct diversion, or acre feet for storage)
S
( Made this 24 day of éé??’gﬁrﬁift 19 & 7
. [ 4
. dsc crAR\/
/co AT
State of Idaho )
County of

Ou this & _}Z day of gf; p?) Zéﬂt A 240 8 Z personally

, appeared before me the signer(s) of the above instrument, who duly actmowledgcd to me
B Qﬂu.h.lu B. Newtarndr Casd V.

Ctichs B floaosaen)

Notny Public resadmg at




: an zmw P -~y For Office Use Only

‘ $15 FEE Received
J-“"" EL N i STATE OF IDAHO Date /7"
.;L

“’Z DEPARTMENT OF WATER RESOURCES Recewt i 4.

REQUEST FOR EXTENSION OF TIME
JU[— 27 1987I'o provide additional time in which to submit proof
of beneficial use on a water right permit
Departiept of Water Resources ' _ - :
(198 E5 [2 L/ e JAED of 1/ BY Fpreis /:Zgr' f e - Ry S
{Name) {Address)

State of -——'-PAHCD . , deposes and says:

That he is the holder, or the duly authorized agent of the holder®. of Permit to Appropriate the Public Water of the

State of Idaho No. . 7.7 =777/ .

That under the terms and conditions of said permit, work thereunder was required to be completed on or belore

éﬁ/’ﬁrfﬂ/ﬁfk / .19 _&7

That he has heretofore performed the following work described under said permit;
__, {This must be filled out! If no work has been completed put none.}

Lo st“.l"”_/uf—% j:]EEC ;/.f'1f/-/é'~£-7j_ ESA0 ;f.{/j,
/:—//‘-‘// BT =

F
Costing $ /('31/3 NI

That he is unable to compiete the remainder of the work within the required time for the toilowing reasons, 1o-wit:

JFrows A /8989 Tiit- L OB LIS /?'/‘"‘c/
LOIHES  Ediumt (o EFEOCESE L F Y Tt /?-'/‘"[’zfd, Car /'/' SRl ool
(inss o /FFEQ_)A Jimy £D 77 FEIL Frwoipr oF L'/)aad-’f

Eciricots, fp s QuiiltcEMEES By LBarics Tt (b, [650ED Hs 19 86
- Wheref/re he asks that the Department of Water Resonend the /me for the complellon of obligations

Tl

Tt
under said permit to ¢ 7 / : < ey rF i /)'/f/f.!:f 7
. mini A ¥ |S t P
5 yrs. maximu %55 & i_i“ 'gna "M‘% [':xt- { A’ff&
¥ s.# DTHEII THAN HOLDER, Power ol Atlorney must be .‘r’p, 7_ - (_Jf"lr[ ;
, b}
FEE: $15.00 . SeP 25 ]SB[

l
' ACTION OF THE DIRECTOR, DEPARTME!JT OF WATER RESQURCES

_ITIS HEREBY ORDERED that thé abave spplication fof extension of time be APPROVED and the time within
which to submit proof of beneficial use is extended to September 1, 1989.

SEE ATTACHED SHEET FOR CONDITIONS OF APPROVAL CONCERN‘T.Nﬁng TENSION.

AL
317 . Ao
_ Signed this dayof__ August 1987 8 .

Chief, Operations Bureau , /
7

e g
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ATTACHMENT OF CONDITIOMS OF APPROVAL

For Extension of Time
of Permit No. 47-7771

1. The permit holder shall maintain in Rock Creek between the diversion
structure and the tailrace, a continuous minimum flow of 41 cubic feet
per second {cfs) in October, November, February, and March, 31 c¢fs in
December and January, and 82 cfs from April 1 through September 30, as
measured immediately downstream from the diversion dam, or the inflow
at the diversion, whichever is less. '

2. Upon the future finding and order of the Director that measuring
devices are required to insure the minimum fléw is being provided,
the permit holder shall instal) and maintain the devices or recorders
as specified by the Department. N

v

—
Witness my hand this ,3 ' day of August, 1987.

A Sl

Chief, Operations Bureau ,
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Bonneville Pacific Corporation S 1388

June 28, 1988

e
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Department of Watsr Resources

Mr. R. Keith Higginson, Director
Department of Water Resources
1301 North Orchard Street
Statehouse Mail

Boise, Idaho 83720

Re: Your Letter of June 14, 1988 -- Rock Creek II
Permit No. 47-7771

Dear Mr. Higginson:

Ray Hixson of this office has asked that I review
your letter of June 14, 1988, relating to Permit No., 47-7771;

FERC Project No. 6015-007 -- Rock Creek II Hydroelectric
Project.

We are pleased to learn that the Department of Water
Resources has decided not to appeal the FERC denial of a
rehearing with respect to the further development of water
rights in the Snake River and its tributaries pursuant to the
Idaho State Water Plan. Based upon this action, we are in
agreement with the language which you proposed be placed on a
water license issued in connection with this project.

It has always been Bonneville's intention to comply
with the State Water Plan, and we have accepted water licenses
containing language similar to that proposed in your letter of
June 14, 1988, with respect to other hydroelectric projects
developed by Bonneville in Idaho.

We appreciate your Department's cooperation in
allowing this project to go forward.

Please feel free to contact me or Ray should you have
any questions or comments regarding this matter.

Eruly yours,

DPH:tah .ﬁwﬂﬂﬁ %E“
%g'%‘.i E T .a:

cc: Raymond L. Hixson
Robert L. Wood

James S. Goff AUG 09 1991
John A. McTear
508467

257 East 200 South, Suite 800 / Salt Lake City, Utah 84111 / 801-363-2520 / Facsimile 801-363-9557 / T{f:}le‘x_453068

p——t




State of ] iho

DEPARTMENT OF WATER RESOURCES
1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720 - (208) 334-7900

CECIL D. ANDRUS
GOVENOR
R. KEITH HIGGINSON
DIRECTOR

June 14, 1988

Raymond Hixson, President
Bonneville Pacific Corp.

257 East 200 South, Suite 800
Salt Lake City, UT 84111

Re: Permit No. 47-7771; FERC Project No. 6015-007; Rock Creek

Dear Ray:

The Department of Water Resources issued a permit to Charles
D. Howard in September, 1982, authorizing the diversion of 200
cfs from Rock Creek, Twin Falls County, for hydropower purposes.
Mr. Howard subsequently applied for a license with the Federal
Energy Regulatory Commission (FERC). The Department requested
FERC to condition the FERC license to insure that the project
would not interfere with further development of water on the
Snake River and its tributaries, pursuant to the Idaho State ’
Water Plan. FERC denied the request and also denied a subsequent
appeal.

The Department has decided not to appeal the FERC denial to
the federal courts. The decision not to appeal, however, does
not change the Department’s position that hydropower uses must be
subordinated to upstream consumptive uses of water pursuant to
Idaho Code § 42-203B(6).

Please be advised that if a water license is issued, it will
be conditioned with language similar to the following: -

"Hydropower use under permit no. 47-7771 shall be junior and
subordinate to all rights to the use of water, other than
hydropower, within the state of Idaho that are initiated later in
time than the priority of permit no. 47-7771 and shall not give
rise to any right or claim against any future rights to the use
of water, other than hydropower, within the state of Idaho
initiated later in time than the priority of the permit.”

You should also understand that despite any lack of
subordination language in the project’s FERC license diversion
and use of water through the project facilities shall be
specifically subordinate to all upstream consumptivg. use rights.

PR
el

AUG 0 5 1991

H
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If you have any gquestions on this matter, please call me.

&%ﬁw

Southern Region

Sincerely,

‘7§£::§ZTH HI

Director

v
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L2 FERCI 61 294

UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

Before Commissioners: Martha 0. Hesse, Chairman;
Anthony G. Sousza, Charles 6. Stalon,

Trabandt and C. M. Naeve.

Charles A.
Project Ros. 6015-009

}

Charles D. Howard

ORDER DENYING APPEALS
(Issued March 3, 1988)

By order issued August 29, 1986, 1/ the Director, office of
Hydropower Licensing {Director), granted a major license to
Charles D. Howard for the Rock Creek No. 2 Project No. 6015, to

on

be located ¢on Rock Creek in Twin Falls County, Idaho.
1986, tha Idaho Department of Water Rasources

September 29,
{IDWR) and the Idaho Power Company (IPC) filed separate appeals
IDWR contends on appeal that the

of the Director's order.

Director's order should have included a condition requested by

IDWR subordinating project water rights to future upstream uses.

IPC contends that the order's conclusions that there was a need

for the power to be produced by Project No. 6015, that tha

project would be econcmically heneficial, and that the project
The appeals

was potentially financially feasible were in error.
filed by IDWR and IPC incorporate and are based on the arguments
made by IDWR and IPC in their requests for rehearing of the
Commission's July 30, 1986 order 2/ issuing a license for the

Horseshoe Bend Project No. 5376.

The arguments raised by IDWR and IPC in this proceeding were
considered and rejected by us in our January 25, 1388 order
denying IDWR's and IPC's requests for rehearing in the Project
No. 5376 proceeding. 3/ Since IDWR and IPC have not raised any
new arguments in ralation to Project No. 6015, we will deny their
appeals in this proceeding for tha same reasons discussed in our
January 25, 1988 order in the Project No. 5376 proceeding.

1/ 36 FERC ¥ 62,266 (1986).

ry
1/ See 42 FERC § 61,072 (1988).

36 FERC q 61,135 (1986).

DC-A~35

Department of Water Resources

Project No. &015-009 -2

The_Compission orders:
The appeals filed on September 2%, 1986, by the Idaho
Department of Water Resources and the Idaho Power Company in the

abovea-captioned proceeding are denied.
By tha Commission.
(SEAL)

y XA

Lois D. cashell,
Acting Secretary.

.
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Srote of Idaho
. cPARTMENT OF WATL.‘ RESOURCES

STATE OFFICE, 450 W. State Street, Boise, Idaho

CECIL D. ANDRUS -

Mailing address:
Governor Statehouse
R KEITH HIGGINSON Boise, Idaho 83720
Director (208) 334-4440

October 14, 1987
RE: Permit No. 47-7771

Bonneville Pacific Corp.
257 E. 200 S., Suite 800
Salt Lake City, UT 84111

Dear Permit Holders:

This office acknowledges receipt of the Assignment of the above referenced permit
to you.

Enclosed for your records is a copy of the permit. Be sure to note the
conditions of approval on the fourth page that identify requirements necessary
for developing the permit into a licensed water right.

If you have any questions on this matter, please feel free to contact us.

Sincerely,

JIM JOHNSON
Water Rights Supervisor

Jd:sc
Enclosure

MCEFILIED

MAR 10 1988
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Permit No. Y4 71-7177¢

ASSIGNMENT REVIEW CHECK LIST

Signature of Permit Holder? Neg

Notary? Mes

a. Full Assignment? Ves

b. Partial Assignment?

"No assignment" condition on permit? No

Commencement of Works received? Fas No- FERC - Decay
a. Commencement of works requested? .

b. Show Cause Order drafted & sent? N/n

c. Cancellation necessary? O

Affidavit of residency required? “es -

Extension granted due to litigation? MNo
(If yes, commencement of works is not required.)

Type permit sumnaryl sheet. . Sthecio.
Coding sheet. T -
Acknowledgement letter type. 1

Copy to region. Shar o

whm—

Date 10-¢~-%1

Employee 8,:..,_




September 2, 1987

Rock Creek Hydropower, Inc.
1139 Falls Avenue East, Suite 2
Twin Falls, ID 83301

Gentlemen:

Re: Permit No. 47-7771

This office acknowledged receipt of the assignment conveying the above
referenced permit to you. The department has changed its records and
enclosed is a copy of the permit for your records.

Enclogsed is a copy of the request for extension of time. The time
within which to submit proof of beneficial use is extended to September
1, 1989. Note the conditions of approval as set forth on the second
page.

If you have any questions concerning this matter, please feel free to
contact this office.

Sincerely,

RITA I. FLECK
Secretary/Records Manager

Enclosures




STAFF REVIEW SHEET - EXTENSION OF TIME

Permit No. 4/ 7- 777/ Reviewed by pate &-/7-§7

-

~

=

INFORMATION
Date stamp received
Extension received timely
{not prior to 6 month before proof due date or after reinstatement period)
Fee received and receipted
Name and signature same as permit
Address change {indicate on coding sheet)

BASIS FOR EXTENSION REQUEST

[N,

Mo

ﬁ_

ACTION TAKEN -

=

pecial conditions or remarks:

¢

5

Has adequate work been completed to demonstrate due diligence?

Has the cost incurred been adequate to demonstrate an intent to complete the
project?

Has the permit been inveolved in litigation?

a. Swan Falls Dismissed from Swan Falls
Other Identify _
b. Is supporting documentation needed to complete the file?
Requested

c. Calculate the period of delay

Date litigation completed

Date litigation began -

Total period of delay =
Present proof due date + 3
NEW PROOF DUE DATE =
Is delay by a government agency?
Is supporting documentation needed to complete the file? €S
Requested? el
g e e 300 Y~/ 2{‘;&
L/ 1Sl = Tinis, 0?7/“’ ‘6/“'6 vV

NG AN %

Y, Reinstate Date extention received =

Proof due date = -

No. of days late =

Priority date = +

ADJUSTED PRIORITY DATE =

~ Prepare coding sheet
- Change rolodex cardf




Permit No. .'}/7_" 777/

ASSIGNMENT REVIEW CHECK LIST

1. Signature of Permit Holder? 9é$ .
2. Notary? ‘ Yes | |
3. a. Full Assignment? tes

b. Partial Assignment? v
4, "No assignment" condition on permit? *ko
5. Commencement of Works received? 9439

a. Commencement of works requested?

~ b. Show Cause Order drafted & sent?

c. Cancellation necessary? , _
6. Affidavit of residency required? ?4255 "_‘_{Lc'kir
7. ' Extension granted due to Titigation? : *%41

(If yes, commencement of works is not required.)
1. Type permit summary shdé{{/
2. Coding sheet. y/‘
3. Acknowledgement fetter type.
4. Copy to region.

Date 7~ 387

Employee ;;Aaﬁﬁ
J
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Professional Engineer - Land Surveyor R_E—B—i___i_rﬁ N
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Do ke Region Office
Department of Water Resources
State Dffice 450 W. State Street
Statehouse
Boise, Idaho 83720 T7-21-87

re: permit # 47-7771
Dear Sirs:
I am submitting the following to your department.

1. Assignment of permit 47-7771 to an Idaho Corporation
Rock Creek Hydropower Inc.

2. Affidavit that Rock Creek Hydropower Inc. is an ldaho
corporation.

Rock Creek Hydropower Inc. is going to lease water right .
#47-7771 to an lIdaho general partnership Bonn-Tech. Lecren
Holmes manager of your Twin Falls office informed me that
according to Idahc law, the Idaho Department of Water
Resources does not approve such leases. I am however,
reguesting that your department acknowledge Rock Creek

Hydropower Inc.’s intention to lease permit #47-7771 te Bonn-
Tech.

Thank you

(Tl

Charles D. Howard
permit holder

attached: 1. assignment of permit
2. affidavit of residency
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733-7171
1139 Falls Ave. E. Suite #2 Twin Falls, Idaho 83301




“tate of Idaho

DEPARTMENT OF WATER RESOURCES

STATE OFFICE, 450 W. State Street, Boise, Idoho

CECIL D. ANDRUS Mailing oddress:
Governor Statehouse
Boise, Idaho 83720
A. KENNETH DUNN (208) 334-4440
Director

EXTENSION OF TIME

July 29, 1987 -

Howard & Associates
1139 Falls Ave. E. Suite 2
Twin Falles, ID 83301

PERMIT NO. 47-7771

We are in receipt of the $15 extension fee for Extension(s) of
Time to provide additional time in which to submit proof of beneficial use
on a water right permit.

Your request for extension(s) of time is being reviewed by staff. You will
be informed of our decision when review has been completed.

Enclosed is our receipt No. 44101.

Roberta Garrett
Records Supervisor

Enclosure
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86 EERC 162, 266

UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION pyg2 7 1986

Charles D. Howard Project No. 6015-007

OROER ISSUING LICENSE
(Major Project -~ SMW or Less)

(Issusd August 29, 1988)-

Charles D. Howard has filed a license application under
Part I ot the Federal Powar Act (Act) to construct, operate, and
maintain the Rock Creek No. 2 Project, located in Twin Falls
County, Idaho, on Rock Creek. The project would occupy lands of
the United States administered by the Bureau of Land Management.

NMotice of the application has been published. The motions to
intervene that have been granted and the comments filed by agencies
and individuals have been fully considered in determining whether
to issue this license, as discussed below.

Idaho Power Company asked that a need for project output be
shown. The need for project power and its economic feasibility
are discussed in the attached Environmental Assessment (EA). The
Commission has also discussed these issues raised by IBC in its
recent license order for the Horseshoe Bend Project No. 5376.

36 FERC 961,133 (1986).

A proposed project is economically feasible s0 long as its
projected levelized cost is less than the long~term levelized
cost of alternative energy to any utility in the region that can
be served by the project. Staff has calculated the projected
alternative energy cost in the region to be 73.1 mills per kilowatt
hour as of the date the Rock Creek No. 2 Project is sxpected to
go on line. This cost is based on the generic cocal-fueled steam-
electric plant forecasted by the Northwest Power Planning Council
in its proposed resources portfolios to come on line about the
year 2002. Since the levelized cast of energy from the Rock
Creek No. 2 project is significantly less than this cost the
project is economically feasible.

The applicant proposes to sell the power generated by the
project to ldaho Power Company. The Idaho Public Utility Commission
{IPUC} has established a 35~year levelized cost for Idaho Power
Compary of 47 milles per kilowatt hour for projects going on line
in 1987, This rate is lower than the estimated levelized cost of
the Rock Creek No. 2 project of 53.2 mills per kilowatt hour.

The proposed project thus might not be financially feasible if it
has to depend on a power sales contract with Idaho Power Company
at the established rates. However, the project power could also
be sold to other utilities in the Northwest or California whose
currently established avoided costs range up to 80 mills per
kilowatt hour.
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Department of Water Resources

Based on projected regional costs and the currently established
rates in the reglion, staff is reasonably confident that there
will be a market for the project power at prices sufficient to
support construction within the time constraints of the license.

The Idaho Department of Water Resources (IDMR) requested that
the Commission condition the license to insure that the project
would not interfere with developments on the Snake River and its
tributaries pursuant to the Idaho State Water Plan. This request
is not granted for the reasons given by the Commission in the
Horseshoe Bend license order where IDWR requested the inclusion of
the same condition,
Summary of Findings )

—s, ormation,

A ‘-y-*.- es, and

" tHe environment
b C € this

An EA was issued for this project. Backgrou
analysis of impacts, support for related license
the basis for a finding of no significant impact
are contained in the EA attached to this order. . I
license is not a major federal action aignificant.u“fec g the H
quality of the human environment. ki {
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The design of this project is consistent wit
standards governing dam safety. The project Willwﬁﬁfate 1
constructed, operated, and maintained in accordarkw:iith £he
requirements of this license. Analysis of relatﬂued—ﬂh

provided in the Safety and Design Assessment attacksd to WBis
81

order.

The Director, Office of Hydropower Licensing, concludes that
the project would not conflict with any planned or authorized
development, and would be best adapted to comprehensive develop-  _J
ment of the waterway for beneficial public uses.

The Director orders:

(A} This license is issued to Charles D. Howard {licensee)
for a period of 50 years, effective the first day of the month in
which this order is issued, to construct, operate, and maintain
the Rock Creek No. 2 Project. This license is subject to the
terms and conditions of the Act, which is incorporated by reference
as part of this license, and subject to the regulations the
Commission issues under the provisions of the Act.

(B} The project consists of:

(1)" All lands, to the extent of the licensee’s interests in
those lands, enclosed by the project boundary shown by Exhibit G:

Exhibit G- FERC No. 6#15- Showing
1 19 Praject Location

2 20 Alignment Plan View
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(2) Project works consisting of: (a) a 9.5-~foot-high,
40-foot-long concrete diverasion dam with crest elevation 3,306
feet; (b) a concrete intake structure with an overall length of
B8 feet; (¢) a 66-inch-diameter, 2,700-foot-long steel penstock;
{d} a 30-toot-wide, 50-foot-long, l4-foot-high concrete powerhouse
containing three generating units, rated at 1,1 MW, 0.52 MW, and
0.28 MW; (e) a concrete tailrace with a normal water surface
elevation of 3,161 feet; (f) the 2.4-kV generator leads; (g} a
2.4/4.16=-kV, 2MVA transformer; (h) a 4,700-foot-long, 4.16=-kV
transmission line connecting to an existing Idaho Power Company
substation; (i) access facilities including a l4-foot-wide,
44-foot-long steel bridge, 20,000 feet of existing gravel road,
and 2,700 feet of proposed gravel road:; and (j) appurtenant
facilitles.

The project works generally described above are more specifi-
cally shown and described by those portions of Exhibits A and F
recommended for approval in the attached Safety and Design Assessment.

{3) All of the structures, fixtures, equipment or facilities
used to operate or maintaln the project and located within the
project boundary, all portable property that may be employed in
connection with the project and located within or outside the
project boundary, and all riparian or other rights that are
necessary or appropriate in the operation or maintenance of the
project.

(C) The Exhibit G described above and those sections of
Exhibits A and F recommended for approval in the attached Safety
and Design Assessment are approved and made part of the license.

(D) This license is subject to the articles set forth in
Form L-2, {October 1975}, entitled "Terms and Conditions of
License for Unconstructed Major Project Affecting Lands of the
United States,” except article 20. The license is also subject
to the feollowing additional articles:

Article 201. The licensee shall pay the United States the
following annual charges, effective the first day of the month in
which this license ig issued:

a. For the purpose of reimbursing the United States for the cost
of administration of Part 1 of the Act, a reasonable amount
as determined in accordance with the provisions of the
Commission's regulations in effect from time to time. The
authorized installed capacity for that purpose is 2,530
horsepower.

b. For the purpose of recompensing the United States for the
use, occupancy, and enjoyment of 1.6 acres of its lands,
a reasonable annual charge as determined by the Commission in
accordance with its regulations in effect from time to time.

-4-

Article 202. Pursuant to Section 10{d} of the Act, after the
firat 20 years of operation of the project under license, a
specified reasonable rate of return upon the net investwent in
the project shall be used for determining surplus earnings of the
project for the establishment and maintenance of amortization
roserves. ©One half of the project surplus earnings, if any,
accumulated after the first 20 years of gperation under the
license, in excess of the specified rate of return per annum on
the net investment, shall be set aside in a project amortization
reserve account at the end of each fiscal year. To the extent
that there is a deficiency of project earnings below the specified
rate of return per annum for any fiscal year after the first 20
years of operation under the license, the amcunt of that deficiency
shall be deducted from the amount of any surplus sarnings
subsequently accumulated, until absorbed. Onpe-half of the
remaining surplus earnings, if any, cumulatively computed, shall
be set aside in the project amortization reserve account. The
amounts established in the project amortization reserve account
shall be maintained until further order of the Commission.

The annual specified reascnable rate of return shall be the
sum of the annual weighted costs of long-term debt, preferred
stock, and common equity, as defined below. The annual weighted
cost for each component of the rate of return shall be calculated
based on an average of 13 monthly balances of amounts properly
includable in the licensae's long-term debt and proprietary
capital accounts as listed in the Commission's Uniform System of
Accounts. The cost rates for long-term debt and preferred stock
shall be their respective weighted average costs for the year,
and the cost of common equity shall be the interest rate on 10-
year government bonds (reported as the Treasury Department’'s 10
vear constant maturlty series) computed on the monthly aversge
for the year in question plus four percentage points (400 basis
points).

Article 203. The licensee shall clear and keep clear: to an
adeguate width all lands along open conduits and shall dispose of
all temporary structures, unused timber, brush, refuse, or other
material unnecessary for the purposes of the project which result
from maintenance, operation, or alteration of the project works.
In addition, all trees along the periphery of project reserveirs
which may die during operations of the project shall be removed.
All clearing of lands and disposal of unnecessary material shall
be done with due diligence tc the satisfaction of the authorized
representative of the Commission and in accordance with appropriate
federal, state, and local statutes and regulations.

éisiglﬁ 30%-' The licensee shall commence construction of
project works within two years from the issuance date of the
license and shall complete construction of the project within
four years from the issuance date of the license.
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Article 302. The licensee shall, at least 60 days prior to
start of conatruction, submit one copy to the Commission's Regional
Director and two copies to the Director, Division of Inspections,
of the final contract drawings and specifications for pertinent
features of the project, such as water retention structures,
powerhouse, and water conveyance structures. The Director, Division
of Inspections, may require changes in the plans and specifications
to assure a safe and adequate project.

Article 303 . The licensee shall review and approve the
design of contractor-designed cofferdams and deep excavations
prior to the start of construction and shall ensure that construc-
tion of cofferdams and deep excavations is consistent with the
approved design. At leaat 30 days prior to start of construction
of the cotferdam, the licensee shall submit tg the Commission's
Regional Director and Director, Division of Inspecticns, one copy
each of the approved cofferdam construction drawings and specifica-
tions and the letter{s} of approval.

Article 304 . The licensee shall within 90 days of completion
of construction file with the Commission for approval revised
Exhibits A, F, and G to describe and show the project as built.

Article 305. The licensee shall, at least 60 days prior to
start of construction, submit one copy to the Commission's Regional
Director and two coples to the Director, Division of Inspections,
of the contract drawings and specifications for a system to
automatically shut off flow to the conduit or penstock at the
diversion headworks, in the event of a conduit or penstock failure.
The Director, Division of Inspections, may require changes in the
plans and specifications to assure a safe shut down of the conduit
and penstock and thereby prevent serious environmental damage.

Article 401. The licensee, after consultation with the
Idaho Department of Fish and Game, U.S. Fish and Wildlife Service,
Bureau of Land Management, and Scil Conservation Service, shall
prepare and file with the Commission within 6 menths from the date
of issuance of this license, a plan to contrel erosion and dust,
to stabilize slopes, and to minimize the qguantity of sediment or
other potential water pollutants resulting from construction and
operation of the project, including spoil disposal. The plan
shall also include: functional design drawings and map locations
of control measures; an implementation schedule; monitoring and
maintenance programs for project construction and operation,
including procedures for emergency situations (rock falls and
pipeline failures); and provisions for periodic review of the
plan and for making any necessary revisions to the plan. Documenta-
tion of agency consultation on the plan and copies of any agency
recommendations shall be inc¢luded in the filing.

-6-

In the event that the licensee does not concur with any
agency recommendations, the licensee shall provide a discussion
of the reasons for not concurring, based on actual site geological,
soil, and groundwater conditions. The Commission reserves the
right to require changes to the plan. Unless the Director,
Office of Hydropower Licensing, directs otherwise, the licensee
may commence ground-disturbing or spoil-producing activities at
the project 90 days after filing the above plan.

Article 402. The licensee shall operate the Rock Creek
MNo. 2 Project in an instantanecus run-of-river mode for the
protection of fish and wildlife rescurces. The licensee, in
operating the project in an instantaneous run-of-river mode,
shall at all times maintain a discharge from the project soc that
flow in Rock Creek, as measured immediately downstream from the
project tailrace, approximates the instantaneous sum of inflow at
the diversion structure. Instantanecus run-of-river operation
may be temporarily modified if required by operating emergencies
beyond control of the licensee, and for short periods upon mutual
agreement between the licensee and the Idaho Department of Fish
and Game.

Article 403. The licensee shall maintain in Rock Creek
between the diversion structure and the tajlrace, a continuous
minimum flow of 41 cubic feet per sacond (cfs) in October, November,
February, and March, 31 cfs in December and January, and 82 cts
from April 1 thriéugh September 30, as measured immédiately down-
stream from the diversion dam, or the inflow at the diversion,
whichever is less, for the protection of fish and wildlife resources
in Rock Creek. This flow regime may be temporarily modified if
required by operating emergencies beyond the the control of the
licensee, and for short periods upon mutual agreement between the
licensee and the Idaho Department of Fish and Game.

Article 404. The licensee, after consultation with the Idaho
Department of Fish and Game, and within 6 months of the date of
issuance of this license, shall install a streamflow gage in Rock
Creek immediately upstream of the powerhouse outfall. The licensee
shall monitor streamflows and maintain records of daily minimum
and maximum flow releases from the diversion dam for each water
year (October 1 through September 30). The licensee shall provide
these daily records of each year to the Idaho Department of Fish
and Game by December 31, for the preceeding water year and more
often if requested by the agency.

Article 405. The licensee, after consultation with the Idaho
Department of Fish and Game and within 6 months from the date of
issuance of this license, shall file for Commission approval
functional design drawings of the fish screening structure for
the intake and of the design features of the tailrace to prevent
the attraction and entry of fish. The filing shall include
documentation of consultation and comments of the consulted
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agencies on the drawings. The licensee shall file as-built
drawings with the Commission within 6 months after completing
construction. :

Article 406. The licensee, after consultation with the
Idaho Department of Fish and Game and within 6 months from the
date of issuance of this license, shall file for Commission
approval functional design drawings of fish passage facilities
fer the Rock Creek No. 2 Project and a plan to monitor the opera-
tion of the fish passage facilities. The filing shall include
documentation of agency consultation and agency comments on the
drawings and monitoring plan. The licensee shall file as-built
drawings with the Commission within €& months after completion of
ronstruction,

Article 407. The licensee, after consultation Wwith the
U.S. FPish and Wildlife Service and the Idaho Department of Fish
ané Game and within 6 months from the date of issuance of the
license, shall file a transmission line design plan, prepared in
accordance with the guidelines set forth in “Suggested Practices
for Raptor Protection on Power Lines", Raptor Research Report
No, 4, Raptor Research Foundation, Inc., 1981. The plan shall
include detailed design drawings of the transmission line, clearly
showing phase spacing, configuration, and grounding practices, a
construction schedule, and agency comments on the adeguacy of the
design plan. Unless the Director, Office of Hydropower Licensing,
instructs otherwise, licensee¢ may commence construction of trans-
mission line facilities 90 days after filing the plan.

Article 408. The licensee, after consultation with the Idaho
Department of Fish and Game and the U.S. Fish and Wildlife Service,
and within 6 months from the date of issuvance of this license,
shall file for Commission approval a wildlife mitigative plan.

The plan shall include specific measures to revegetate disturbed
areas with native plant species beneficial to wildlife and measures
to mitigate the less of riparian vegetation. An implementation
schedule and agency comments on the plan shall be included in the
filing.

! Article 409, The licensee shall, prior to any future construc-
tion at the project, consult with the Idaho State Historic
Preservation Officer (SHPO)} and the Bureau of Land Management

(BLM} about the need for cultural resource survey and salvage

work. Documentation of the nature and extent of consultation,
including a cultural resources managemeht Dlan and a schedule to
conduct any necessary investigation prior to such construction,

and a copy of a letter from the SHPO acecepting the plan, shall be
filed with the Commission within 6 months prior to any construgtion
activity in the location of such investigations. The licensee
shall make available funds in a reasonable amount for any such

work as reguired. If any previously unrecorded archeological or
historic sites are discovered during the course of construction

or development of any project works or other facilities at the

-g-

project, construction activity in the vicinity shall be halted, &
qualified archeologist shall be consulted to determine the signifi-
cance, of the sites, and the licensee shall consult with the SHPO
to develop a mitigative plan for the protection of significant
archeological or historic resources. If the licensee, the SHFPO,
angd BLM cannot agree on the amount of money to be expended on
archeclogical or historical work related to the project, the
Commission reserves the right to require the licensee to conduct,
at its own expense, any such work found necessary.

Article 410. The Commission reserves the authority to order,
upon its own motion or upon the recommendation of federal or
state fish and wildlife agencies or affected Indian tribes,
alterations of project structures and operations to take into
account to the fullest extent practicable at each relevant stage
of the decision-making processes, the regional fish and wildlife
program developed and amended pursuant to the Pacific Northwest
Electric Power Planning and Conservation Act.

Article 41l. (a) In accordance with the provisions of this
article, the licensee shall have the authority to grant permission
for certain types of use and occupancy of project lands and waters
and to convey certain interests in projeg¢t lands and waters for
certain other types of use and occupancy, without prior Commission
approval. The licensee may exercise the authority only if the
proposed use and occupancy i8 consistent with the purposes of
protecting and enhancing the scenic, recreational, and other envi-
ronmental values of the project. For those purposes, the licensee
shall also have continuing responsibility to supervise and control
the uses and occupancies for which it grants permission, and to
monitor the use of, and ensure compliance with the covenants of
the instrument of conveyance for, any interests that it has
conveyed, under this article. If a permitted use and occupancy
violates any condition of this article or any other condition
imposed by the licensee for protaction and enhancement of the
project's scenic, recreational, or other envirconmental values, or
if a covenant of a conveyance made under the authority of this
article is vioclated, the licensee shall take any lawful action
necessary to correct the violation. For a permitted use or
occupancy, that action includes, if necessary, cancelling the
permission to use and occupy the project lands and waters and
requiring the removal of any non-complying structures and
facilities.

{b} The types of use and occupancy of project lands and
waters for which the licensee may grant permission without prior
Commission approval are: (1) landscape plantings: (2) non-
commercial piers, landings, boat docks, or similar structures
and facilities that can accommodate no more than 10 watercraft
4t a time and where said facility is intended to serve single-
family type dwellings; and (3) embankments, bulkheads, retaining
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walls, or similar structures for erosion control to protect the
existing shoreline. To the extent feasible and desirable to pro-
tect and enhance the project's gcenic, recreational, and other
environmental values, the licensee shall require multiple use and
occupancy of facilities for access to project lands or waters. The
licensee shall also ensure, to the satigsfaction of the Commission's
authorized representative, that the uses and occupancles for which
it grants permission are maintained in good repair and comply with
applicable state and local health and safety requirements. Before
granting permission for construction of bulkheads or retaining
walls, the licensee shall: (1) inspect the site of the proposed
construction, (2) consider whether the planting of vegetation or
the use of riprap would be adequate to control erosion at the site,
and (3) determine that the proposed construction is needed and
would not change the basic contour of the reservoir shoreline.

To implement this paragraph (b}, the licensee may, among other
things., establish a program for issulng permits for the specified
types of use and occupancy of project lands and waters, which may
be subject to the payment of a reasonable fee to cover the licensee's
costs of administering the permit program. The Commission reserves
the right to require the licensee to file a description of its
standards, guidelines, and procedures for implementing this
paragraph (b} and to require modification of those standards,
guidelines, or procedures.

(c) The licensee may convey easements or rights-—-of-way
across, or leases of, project lands for: (1) replacement, expan-=
sion, realignment, or maintenance of bridges and roads for which
all necessaty state and federal approvals have been obtained; {(2)
storm drains and water mains; (3) sewers that do not discharge into
project waters; {4) minor access roads; (5) telephone, gas, and
electric utility distribution lines: (6} non-project overhead
electric transmission lines that do not require erection of suppeort
structures within the project boundary; (7) submarine, overhead, or
underground major telephone distribution cables or major electric
distribution lines (63-kV or leas); and (8) water intake or pumping
facilities that do not extract more than one million gallons per
day from a project reservoir. No later than January 31 of each
year, the licensee shall file three copies of a report briefly
describing for each conveyance made under this paragraph {c} dur-
ing the prior calendar year, the type of interest conveyed, the
location of the lands subject to the conveyance, and the nature of
the use for which the interest was conveyed.

{d) The licensee may convey fea title to, easements ot
rights~of -way across, or leases of project lands for: (1) con-
struction of new bridges or roads for which all necessary state and
federal approvals have been obtained: (2) sewer or effluent lines
that discharge into project waters, for which all necessary federal
and state water gquality certificates or permits have been obtained;
(3) other pipelines that cross project lands or waters put do not
discharge into project waters; {4) non-project overhead electric
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transmisaion lines that require erection of support s
within the project boundary, for which all necggsary gzggizie:nd
state approvals have been obtained; (5) private or public marinas
that can accommodate no more than 10 watercraft at a time and are
located at least one-half mile from any other private or public
ga;ina: (6) recreational development coneistent with an approved
Ef ibit R or approved report on recreational rescurces of an Exhibit
; and (7) other uses, if: (i) the amount of land conveyed for a
particular use ia five acres or less; (1i) all of the land conveyed
is located.at least 75 feet, measured horizontally, from the ed z
?fiFhe project reservoir at normal maximum surface elevation; agd
: i) noc more than 50 total acres of project lands for each project
evelopment are conveyed under this clause (d)(7) in any calendar
{gag. At least 45 days before conveying any interest in project
tontg ug?er this paragraph (d), the licensee must submit a letter
: € rector, Office of Hydropower Licensing, stating its intent
odconvey the interest and briefly describing the type of interest
:: loca;éon of the lands to be conveyed (a marked Exhibit G or K
Eegema{ used), the nature of the proposed use, the identity of any
stat:a or state agency official consulted, and any federal or
oyt agprovals required for the proposed use. Unless the Director
in 45 days from the filing date, requires the licensee to file '
an applicgtion Eor prior approval, the licensee may convey the
intended interest at the end of that period.

(e) The following additional conditi
ons apply to an
igtggied conveyance under paragraphs {¢) or (d)pgfythis Y
e

(1) Before conveying the interest, th
' e licensee shall
consult with federal and state fish and wildlife or recreation

agencies i i
O%ficer.' as appropriate, and the State Historlc Preservation

(2) Before conveying the interest, the 1li
determine that the‘propoaed use of the lands tocggszﬁnigzéé is
not inconsistent with any approved Exhibit R or approved
report on recreational resources of an Exhibit E; or, if the
praject dogs not have an approved Exhibit R or approved report
on recreational rescurces, that the lands to be conveyed do
not have recreational value. Y

‘(3) The instrument of conveyance mu

running with the land adegquate toyensure iﬁai?CI??T gﬁ:eszgtzf
the lands_conveygd ghall not endanger health, create a nuisance
or otherw1§g be incompatible with overall project recreaticnal '
use; and (ii) the grantee shall take all reasonable precautions
to ensure that the construction, operation, and maintenance of
structures or_facilities on the conveyed lands will occur in a
manner that will protect the scenic, recreational, and environ-
mental values ©of the project. ’ o



-11-

_ (4) The Commission reserves the right to reguire the
licensee to take reasonable remedial action to correct any
violation of the terms and conditions of this article, for the
protection and enhancement of the project's scenic, recreational,
and other environmental values.

~ (f) The conveyance of an interest in project lands under
this article does not in itself change the project boundaries.
The project boundaries may be changed to exclude land conveyed
under this article only upon approval of rewvised Exhibit G er K
drawings (project boundary maps) reflecting- exclusion of that
land. Lands conveyed under this article will be excluded from
“he project only upon a determination that the lands are not

icessary for project purposes, such as operaticn and maintenance,
.Lowage, recreation, public accgess, protection of environmental
resources, and shoreline control, including shoreline aesthetic
values. Absent extraordinary circumstances, proposals to exclude
lands conveyed under this article from the project shall be
consolidated for consideration when revised Exhibit G ar K drawings
would be Filed for approval for other purposes,

(g) The authority granted to the licensee under this article
shall not apply to any part of the public lands and reservations of
the United States included within the project boundary.

(E) The relief requested in the motions to intervene by
IdahodPower Company and ldaho Department of Water Resources is
denied.

) (F) This ordser is issued under authority delegated to the
Director and is final unless appealed under Rule 1902 to the
Commission by any party within 30 days from the issuance date of
this order. Filing an appeal does not stay the effective date
of_thls order or any date specified in this order. The licensee's
failure to appeal this order shall constitute acceptance of the

el T~ Rt

Richard T. Hunt
Director, CQffice of
Hydropower Licensing

ENVIRONMENTAL ASSESSMENT
DIVISION OF ENVIRONMENTAL ANALYSIS, OFFICE OF HYDROPOWER LICENSING
FEDERAL ENERGY REGULATORY COMMISSION

Rock Creek No. 2 Hydroelectric Project
FERC No. 6015-007~-Idaho
March 28, 1986

I. APPLICATION

On August 31, 1984, Charles D. Howard {applicant) applied for a
major license of 5 megawatts (MW} or less, for the Rock Creek
No. - Hydroelectric Project.

The project would be located on Rock Creek, a tributary of the
Snake River, approximately 4 miles from Twin Falls, in Twin Falls
County, Idaho {(figure 1). Approximately 1.6 acres of lands
administered by the Bureau of Land Management would be atfected.’

II. PURPOSE AND NEED FOR POWER
A. Purpose

The proposed project would provide an estimated average of
10,453,000 kilowatt hours {kWh) of electrical energy per year,
at a 63-percent plant factor, to the ldaho Power Company or to
another northwest utility.

B. Heed for Power

Available data suggest that because of population growth and a
continuing demand for amenities, growth in the demand for electric
power and energy will continue. Assuming positive load growth
and an existing resource base, a reliapility need for additional
resources can be projected to exist in the future for any power
system. Additional rescurces would have to be obtained in the
future for any system in order to meet projected additional load
requirements with the degree of reliability reguired for present
systems. The timing of the need would vary in different systems.
depending upon such factors as the rates of load growth, the load
characteristics, the available existing power resources. and the
reliability criteria established for each system.

Installation of a power resocurce before a reéliability need exists
can be justified if, over the life of the rescurce, the early
installation of the resource will provide benefits compared to

the installation of the most likely alternative power resource

when a reliability need occurs. The early installation of a hydro-
alectric rescurce and the use of hydroelectric energy to displace
more expensive tharmal energy generation, coupled with the incre-
mental deferral of a thermal capacity alternative, can produce
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economic benefits., Fosasil-fueled conservation and reduced
atmospheric impacts of fossil-fueled combustion are additional
benefits of hydroelectric displacement and deferral of the thermal
generation.

In the 1985 Northwest Conservation and £lectric Power Plan, the
Northwest Power Planning Council (Council) projects a regional

need for additional power rescurces by 19%2, based on a mid-high
growth rate forecast and by 1996, based on a mid-low growth rate
forecast (the two equally likely and most probable growth rate
scenarios). The Bonneville Power Administration forecast, released
in December 1984, and the Pacific Northwest Utilities Conference
Committee forecast, issued in March of 1985, show regional energy
deficits for mid-range lcad forecasts in the 1997-1998 and 1995-19396
pericds, respectively. Individual systems within the region also
indicate resource deficits exist prior to the regional deficits,

The staff's economic analyses show a need for the project. From

the time the project becomes operational until it is needed to

meet increased regional power needs, the proposed project would

be available to lessen the use of existing fossil-fueled electric
generating plants located in the Pacific Northwest, California,

and the Southwest, thus conserving nonrenewable resources and
reducing the emission of noxious byproducts caused by the combustion
of fossil fuels.

In accordance with the 1980 Pacific Northwest Electric¢ Power Planning
and Conservation Act (Northwest Act}), the Council also prescribed

a spectrum of resources to meet power needs through the year 2005

for sach of the respective load forecast scenarios. In both the
mid-low and mid-high forecast scenarios, these resources include
cost-effective conservation, hydroelectric generating resources,

and thermal generating resources to strengthen secondary energy.
Additional cogeneraticn and coal-fired resources are included to

meet the mid-high forecast scenario.

Since the Northwest Act grants a higher priority to the use of
renewable-resource generation than to the use of fossil-fueled
generation, the installation of reliable, cost-effective, and
environmentally acceptable hydroelectric resources to defer the
thermal generation included in the Council plan is justifiable
under the Northwest Act.

Continuing modifications to increase the carrying capacity of
transmission lines connecting the Pacific Northwest, California,
and the Southwest will allow a significantly greater transfer of
power than has occurred historically and will provide an expanded
market for economic project power.
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C. Hydroelectric Power and Resource Utilization Evaluation

The staff made an independent study of the hydropower potential of
the Rock Creek No. 2 Project and found that the applicant's
proposed installed capacity, estimated average annual generation,
selection of size and type of generation units, and construction
cost estimate are reasonable.

The staff finds that the project is economically feasible based on
fuel savings from off-loading existing coal-fired, steam-electric
plants in the Pacific Northwest until 2002 and by producing equiv-
alent power from a steam—electric plant thereafter. For the
analysis, staff used a levelized power value of 73.1 mills/kWh, a
levelized tax savings of 5.8 mills/kWh, and a levelized annual
cost of 53.2 mills/kWh, giving a net annual benefit of 25.7
mills/kWh.

The staff incorporated the minimum flows proposed by the applicant
intg the estimates of annual generation and intc the project's
economics. The 1.9-MW capacity would make good use of the flow
and hydraulic head of the site.

The proposed project dees not conflict with any proposed or existing
developments of Rock Creek, makes good use of the flow and fall

of the creek, and would be best adapted to the comprehensive
development of Rock Creek upon compliance with the terms and
conditions of the license.

ITII. PROPOSED PROJECT AND ALTERNATIVES
A. Proposed Project
1. Project Description

The proposed project would consist of: (1) a 9.5-foot-high,
40-foot—-long concrete diversion dam; (2) a concrete intake structure;
(3) a 66-inch-diameter, 2,700-fcot-long steel penstock;: (4) a
1,500-sguare foot powerhouse, containing three units with a total
generating capacity of 1.9 MW; (5} a concrete tailrace; (6} a
4,700-foot-long, 4.l6-kilovelt, aerial transmission line; and

{7) access facilities, including a 44-foot-long, steel bridge,
20,000 feet of existing gravel road, and 2,700 feet of proposed
gravel road. Principal project features are shown in figure 2.
The project would be operated in a run-of-river mode, with a
hydraulic capacity of 190 cubic feet per second (cfs).
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2. Proposed Mitigative Measures

The applicant proposes the following mitigative measures:

(1) relgasing a minimum flow of 41 cfs in Octcber and November,

31 ¢fs in December and January, 41 cfs in February and March, and
82 cfs in April through September; (2) constructing self-cleaning
screens to prevent fish from entering the penstock; (2) designing
the qiversion and inlet to prevent alr entrainment in the penstock;
{4) installing fish passage facilities; (5) using a tranemission
;1ne design that would prevent raptor electrocutions; (6) scheduling
instream construction activities during periods of low flows;

(7) using riprap in the tailrace to reduce erosion in the tailrace;
(8) revegetating disturbed areas with natlve vegetation; and

{9) painting the penstock a natural brown to allow it to blend

into the landscape.

B. Alternatives to the Propesed Project

Hydroelectric projects are unigue in the electric power generation
field ?ecause of their rugged machinery, high reliability, low
operation and maintenance costs, long life, and use of a repewable
resource., These characteristics, plus a guaranteed market under
the Public Utilities Regulatory Policies Act and tax advantages
such as rapid depreciation and energy credits, have made small
hydroelectric project development an attractive business venture
and have fostered a considerable amount of competition for the
more teasible hydroelectric projects.

There exists a finite number of aconomically feasible hydrocelectric
sites. Generally, hydro sites are selected based on the avail-
abil}ty of adequate streamflow, favorable topography {a sharp
vertical drop in a short horizontal distance), accessibility, power
transmission distance, and minimum streamflow and fishery regQuire-
ments. This site has been selected for development by the applicant,
and the alternative is not to construct the project.

If the project is not constructed, the power that would have been
developed will be provided by nonrenewable fuels, a negative
influence on energy independence. It is presumed that projects

that would use nonpassive renewable resources other than hydropower,
such as wind, biomass, or solar photovoltaic power generatlon,

will be. installed when commercially and economically feasible.
Whether the project is built or not, the installation of projects
that would use passive renewable resources, such as gsolar water

or space heating will continue, and conservation efforts will
continue, until the market is saturated or until these installations
become uneconomical.
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c. Alternative of No Action

No actiaon would mean that the potential hydropower of the proposed
project would not be used; there would be no construction and no
alteration of the existing environment.

IV. CONSULTATION AND COORDINATION
A. Agency Consultation

The Commission's requlations reguire prospective applicants to
consult with the appropriate resource agencies before filing an
application for license. This constitutes an initial step in
compliance with the Fish and Wildlife Coordination Act, the
Endangered Species Act, the National Historic Preservation Act,
and other federal Etatutes. Consultation must be complete and
must be documented in accordance with the Commission's regulations.
After the Commission accepts the application, concerned entities
may submit Eormal comments during the public notice period.

The following entities commented on the application for the

Rock Creek Project, in response to a public notice dated
December 11, 1984.

Commenting Entitites Date of Letter

January 18, 19835

Idaho Department of Health and welfare
February 8, 19835

Department of the Interior

Intervenors

Idaho Power Campany
Idaho Dapartment of Water Resources

February 4, 1985
Pebruary 8, 1985

The applicant responded to the commenting entities by letter dated
rebruary 21, 1985.

B. Pacific Northwest Electric Power Planning and Conservation Act

Under Section 4(h) of the Northwest Act, the Council developed
the Columbia River Basin Fish and Wildlife Program {Program)
to protect, mitigate, and ephance fish and wildlife rescurces
associated with the development of hydroelectric projects.

The Program contains a framework for assessing the impacts of
new hydroelectric development on fish and wildlife resources
and lists a number of general mitigative measures that should
be implemented for any new development .
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The Program requires that fish and wildlife agencies, Indian tribes,
and the Council be consulted during the study, design, construc-
tion, and operation of new hydroelectric projects. The Commissicn’s
regulations currently reqguire applicants to initiate prefiling
consultation with these entities, and gives these entities the
postfiling opportunity to review and to comment on the license
application. This consultation process has occurred.

The Program states that authorization for new hydroelectric
projects should include conditions of development that would
mitigate the impacts of the project on fish and wildlife resources.

The applicant proposes ways to mitigate adverse impacts and
agrees with the consulted agencies on mitigative measures.
Further, the applicant must satisfy the intent of the Program by
providing adequate mitigative measures. Moreover, the Commission
has the authority to order, where practical, alterations of
project structures and operations in order to take inte account
the Council's Program. Accordingly, the staff concludes that the
proposed project does not conflict with the applicable provisions
of the Council's Procgram.

V. ENVIRONMENTAL ANALYSIS
A. Proposed Project
l. General Description of the Locale

Rock Creek originates in Cassia County, about 30 miles southeast
of Twin Falls, ané flows northwest to the Snake River. About

3 miles southeast of Twin Falls, Rock Creek enters a well-defined
canyon that continues through Twin Falls and through the project
area to its confluence with the Snake River. Lands surrounding
Rock Creek support agriculture and desert shrub vegetation.

The semiarid climate of the project area is characterized by hot,
dry summers, cold winters, and windy springs. Average annual
precipitation is about 10 inches.

The proposed project would have no direct or indirect effects
on recreation, visual resources, and socioeconomic resources. A
discussion of other resource concerns fcllow.

2. Geology and Soils

Affected Environment: The proposed project would be leocated in
southern ldaho on the Rock Creek canyon bottom, about 1 1/4 miles
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upstream from its confluence with the Snake River. Bedrock in
the area consists of basalt lava flows. The diversion dam,
penstock, diversion access road, and powerhouse would be located
o relatively soil-free rock talus at the base of the steep

canyon walls. The Rock Creek canyon rim is unstable; the basalt
rimrock is commonly fractured by tension cracks (Howard, 1984).
Rock falls are the source of the talus on the lower canyon slopes,

Environmental Issues and Concerns: Sojls, though relatively un-
common or thin in the proposed major construction areas, would
be very susceptible to erosion and to loss of sediment during
excavation and other soil-disturbing construction activities.
Canyon rim failures and rock falls would present hazards to
project features., The applicant would set structures away from
the rim and away from tension cracks to eliminate hazards on the
rim; would place structures away from alcoves and runout 8lopes
to eliminate serious hazards within the canyon; and would use
flow barriers to alleviate damage from rock falls if future
problems arise (Howard, 1984). Erosion and sedimentation, however,
would also occur in the event of a pipeline failure or break
caused by rock falls or shifting of the talus.

Conclusions and Recommendations: The applicant has proposed some
general measures to reduce erosion and sedimentation, but has not
provided a specific erosion, sediment, and slope-stability control
plan for the project. The applicant could adequately minimize

the erosion, sedimentation, and effects of unstable slope conditions
at the project by using suitable design measures and construction
techniques in conjunction with the proposed general measures.

The licensee should consult with appropriate resources agencies

in preparing and implementing a detailed erosion, sediment, and
slope-stability control plan for the project.

Unavoidable Adverse Impacts: Minor erosion and sedimentation
would be unavoidable during construction.

3. Water Resources

Affected Environment: At the proposed project site, Rock Creek
drains about 300 square miles. The natural flow of Rock Creek is
supplemented during fall and early winter by return flow in the

form of irrigation water from adjacent cropland that produces higher
than expected flow for streams in southeastern Idaho. Flows in

Rock Creek, as measured at a Geological Survey gage located 1,000
feet downstream of the proposed powerhouse, exceed 135 cfs 90
percent of the time:; 205 cfs 50 percent of the time: and 290 cfs

10 percent of the time. The average discharge during the 6 years

of record was 200 cfs. From 1975 to 1984, flows ranged from a
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daily minimum of 70 ¢fs to a daily maximum of 2,120 cfs. This
maximum flow was artificially induced by the failure of an
irrigation canal in May 1978. Low flows typically occcur in
February and March; high flows typically occur in August,
September, and October.

The diversion dam would raise the existing water level by 4 feet,
creating an impoundment with a surface area of 0.14 acre, a gross
storage capacity of 0.56 acre-feet, a maximum depth of 3.5 feet,
and a mean depth of 4 feet.

The Idaho Department of Health and Welfare (DHW) classifies the water
quality of Rock Creek as poor because of ¢levated water temperatures
in summer and high levels of bacteria, nutrients, and turbidity.
Wastes from municipal, industrial, and agricultural sources have
contributed to the poor water quality of Rock Creek. Federal and

state resource agencies are trying to improve the water quality
of Rock Creek.

The ranges of specific water quality data for Rock Creek are:
water temperature, 37.4 to 67.1 degrees Fahrenheit (°®F);
dissolved oxygen (DO), 8.4 to 12.2 milligrams per liter (mg/1l);
pH, 8.4 to 8.6; tecal coliform, 88 to 1,200 coliforms per 100

millimeters; total nitrogen, 2.4 to 4.4 mg/l; and total phosphorus,
0.06 to 0.39 mg/1.

Environmental Issues and Congerns: Project construction would erode
Surface soils and would resuspend streambottom sediments, causing
minor, short-term increases in turbidity. Operating the proposed
project would reduce the volume of water flowing through the
2,700-foot—long bypass reach and would adversely aftect water
quality. Reduced discharges to the bypass reach could cause

higher water temperatures and could reduce DO concentrations during
the summer.

Conclusions and Recommendations: Implementing a plan to control
erosion and sedimentation, as discussed in Section V.2, would
minimize the amount of sediment introduced to Rock Creek and would
reduce turbidity.

As recommended by DHW, the licensee should release sufficient flows
into the bypass reach to maintain DO and water temperature at levels
in compliance with the Idaho water quality standards for Rock Creek.
The specific flow regime is discussed in the following section on
fishery resources.

The Idaho Department of Fish and Game (DFG) recommends that the
applicant take measures to prevent gas supersaturation in the
tailrace discharge (letter from Jerry M. Conley, Director, Idaho
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Department of Fish and Game, Boise, Idaho, September 12, 1984}.
Gas supersaturation should be prevented in the project discharge;
the applicant agrees to design the diversion and intake structures
to prevent air entrainment in the penstock.

on October 11, 1984, DHW granted water quality certification for
the proposed project, under Section 401 of the Clean Water Act.

Unavoidable Adverse Impacts: Some erosion, sedimentation. and )
turblidity problems would be unavoidable during project construction.
Operating the project would cause minor, long-term changes 1in Do
concentrations and water temperature in the 2,700-foct-10ngQ

bypass reach.

4. Fishery Respurces

Affected Environment: Game species of fish.in Rock Creek are
Falnbow trout (Salme gairdneri) and brown trout (8. trutta).
Nongame species include speckled dace (Rhinichthys osculus),
mottled sculpin (Cottus bairdi), largescale Sucker [CaBtomus
macrocheilus), redside shiner (Richardsonius balteatus)., and common

carp (Cyprinus carpio).

DFG rates the fishery resource in the project reach of Rock Creek
as substantial. In 1978, DFG classified Rock Creek as a value
clagss IIT stream, which indicates the occurrence of habitat @hat

is occasionally used by a highly valued fish population of high
interest or the occurrence of an essential habitat for a relatively
1ow-valued population of a fish species of high interest. The
classification means that there is a moderate potential for

either restoration of the habitat or reclamation to an equal or
higher valued fishery.

In September 1982, DHW conducted an angler survey as part of a
biological assessment of Rock Creek. The results of the survey
show that the hourly catch rate of trout is poor compared to the
rate of other streams in southeastern Idaho, and that anglers
rate the trout fishing in Rock Creek as average. Efforts to
improve the water quality of Rock creek have improved the trout
fishery; eventually, Rock Creek may be upgraded to a value class
II stream (personal communication, Bob Bell, Reglonal Fishery
Manager, Idaho Department of Fish and Game, Jercme, Idaho:,

March 13, 1986}.

No federally listed threatened or endangered aquagic species occur
within the project area (letter from Jchn P. Wolfln,.Field .
Supervisor, Bcological Services, U.S. Fish and Wildlife Services
Department of the Interior, September 17, 1984).

Environmental Issues and Concerns: Constructiof activities would

femporarily increase turbidity levels in Rock creek. Rochester
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et al. (1984) state that construction-related sedimentation and
turbidity may reduce the visibility of sight-feeding fish, disrupt
spawning, and smother aquatic fish food organisms. The applicant's
success in stabilizing slopes and minimlzing long-term erosion
would determine long-term increases in sedimentation.

The applicant's diversion of up to 200 cfs for project cperation
would reduce flows and would reduce the available habitat for the
fishery resources. Flow reduction in many western streams affects
fishery resources by reducing usable habitat (Loar and Sale,
1981). Reducing discharges to the bypass reach might elevate the
summer water temperatures of Rock Creek, which are at the upper
range of optimum temperatures for trout during that period. Bell
{1984} found that growth is retarded in all coldwater species of
fish when water temperatures are in excess of 68 °F.

Conclusions and Recommendations: Implementing a plan to control
erosion and sedimentation, as discussed in Section V.2, would
protect the fishery resources from increases in turbidity.

DFG recommends that the applicant release minimum flows from the
diversion according to the following flow regime schedule to
protect the fishery resources.

Month Flow in cfs
October and November 41
December and January 31
February and March 41
April through September 82

The applicant agrees to tfollow the schedule of minimum flow releases
recommended by DFG and as noted earlier, proposes to operate the
project in a run-of-river mode.

An instream minimum flow release must be maintained to protect the
fishery resource in Rock Creek. The licensee should implement the
schedule of minimum flow release recommended by DFG and should
operate the project in a run-of-river mode. The licensee should
also install a stream gage to monitor the minimum flow releases.

DFG recommends that the applicant provide self-cleaning fish screens
at the project intake to prevent entrainment of fish in the penstock,
and the applicant agrees. Appropriately designed self-cleaning

fish screens should be attached to the intake structure to minimize
impingement and prevent entrainment. The design features of the
tailrace should prevent the attraction and entry of fish.

DFG also recommends that upstream fish passage facilities be installed
at the diversion in the event the diversion proves to be a barrier
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to trout migration. The applicant agrees to install a flsh ladder
at the diversion during the initial construction of the project.
The licensee should install an appropriately designed fish ladder
at the diversion to allow the upstream movement of resident trout.

Unavoidable Adverse Impacts: Fish populations would experience a
minor, short-term Impact as a result of instream construction
activities.

S, Terrestrial Environment

Affected Environment: The majority of the project area is
characterized by shrub communities, which are dominated by big
sagebrush (Artemisia tridentata), greasewood (Sarcobatus vermiculatus),
and shadscale {Atriplex confertifolia). Riparian communities found
along Rock Creek consist of isolated stands of cottonwood (Populus
spp.), willow (Salix spp.), and tamarisk (Tamarix chinensis) (Howard,
1984).

Mule deer (Odocoileus hemionus} are found 1n the project wicinity.
Other mammals include cottontail rabbit (Sylvilagus nuttalli),
coyote (Canis latrans), raccoon (Procyon lotor}, and porcupine
{Erethizon dorsatum) (Howard, 1984}, Raptors expected to occur

in the project vicinity include golden eagle (Agquila chrysaetos)
and prairie falcon (Falco mexicanus).

No federally listed threatened or endangered plant or animal species
are known to occur in the project area {letter from John P. Wolflin,
Field Supervisor, Ecological Services, U.S. Fish and Wildlife
Service, Department of the Interior, September 17, 1984}.

Environmental Issues and Concerns: Constructing the penstock

and access road would cause the loss of approximately 5 acres

of sparsely vegetated talus slopes, which have limited value to
wildlife. 1Installing the transmission line peoles would affect
less than 2 acres of shrub vegetation. Construction of the power-
house and diversion structure has the potential to disturb less
than 1 acre of riparian habitat; riparian habitat is valuable
wildlife habitat {Brinson et al., 1981), especially in arid
regions, and is very limited in Idaho {(Boccard, 1980). Increased
noise levels and human activity during the 3-month construction
period would temporarily disrupt the normal activities of local
wildlife population in and adjacent to the project area. The
transmission line, if not properly designed, would pose an electro-
cution lazard to large raptors.

Conclusions and Recommendations: The applicant’s proposal to
reseed disturbed areas with native plant species would minimize
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long-term impacts to wildlife habitat: howev ifi

i H er, no specific detail
of the proposallhave been provided. The licen;ee should provide as
plan that describes revegetation methods, plant species used, ang

revegetation monitoring, and that provides for the re
any lost riparian habitat. Placement of

The design of the transmission line in accordance wi

raptor guidelines (Raptor Research Foundation, Inc.:t?sg§$?p§:d
proposed by the.applicant; would adeguately protect large raptors
from_electrocutlon. The applicant has not provided specific design
drawings of the proposed line, however. The licensee should prepare

a specific transmission line desi 1
gn plan that outlines
protect raptors. - reasures to

9Eavoidable Adverse Impacts: Human activity and noise levels during
I e construction period would have a minor, short—-term effect on

ccal wildlife populations.

6. Cultural Resources

Affecged qu@ron@ent: No archeological or historic sites have

been 1dent1t1eg in the project area that are listed in, eligikble

for,_or potentially eligible for inclusion in the National Register

gi ?tségréc ?lages (letter from Thomas J, Green, State Archeologist,
ate Historic Preservation Office, ldaho State Historic Soci

Boise, Idabo, July 10, 1984). ' real Soclety,

Epvironmental ;ssues and Concerns: Archeological or historie sites
discovered during construction could be affected by the preoject.

Conglusions and Recommendations: If the licensee discovers archeo-—
logical or historic sites during construction, the licensee should
halt construction in the vicinity of the sites, should consult the
State Historic Preservation Dfficer about the significance of such
sites, and should implement any necessary measures to avold or to
mitigate impacts to significant sites.

Unavoidabple Adverse Impacts: None.

B. Cumulative Impacts

1. Rock Creek Basin

Rock Creek 1s a tributaty of the Upper Snake River Ba
: sin, an area
from Welser, Idaho, upstream to headwaters in Yell i
C ) owstone Nation
Park, Wyoming (figure 1). 2t

The land surrounding the project area is irri

The d C gated by a network of
irrigation canals that receive water diverted from the Snake River
at the Milner Dam, located 30 miles east of the proposed project.
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Flows in Rock Creek, therefore, are supplemented by seepage from
the numerous irrigation canals, several seep tunnels, and natural
springs in the area.

The staff, in reviewing hydropower applications for the Upper Snake
River Basin, has identified visual quality, recreation, waterfowl,
and value class 1 fishery as important resources for the mainstem
Upper Snake River and its tributaries; these resources are not
found in the Rock Creek Basin.

2. Proposed and Existing Hydroelectric Development

In addition to the proposed Rock Creek No. 2 Project, there are

two exempted projects and a pending exemption application for

the Rock Creek Basin {figure 1). The exempted projects are

the Rock Creek Project {(FERC No. 6450) located downstream

from the proposed project, and the Jay A. Moyle/KTFI Creek Project
(FERC Np. 6663), upstream from the proposed project, oh a

small tributary to Rock Creek. The pending exemption (FERC No.
8961) is the Lower Low Line Project, which would be located upstream
of the proposed project on an nearby irrigation canal.

3. Target Resources

A target resource is an important resource that could be affected
by two or more propased hydropower projects. The staff, after
reviewing data from existing and proposed hydropower projects in
the basin and considering comments from federal ang state resource
agencies and the public, identified resident trout as a target
resource for the part of the Rock Creek Basin in which the proposed
project would be located.

The species of concern in Rock Creek are rainbow trout and brown
trout. As discussed in Section V.4, DFG classified Rock Creek in
the project area as value class III, or substantial fishery resource,
and this classification may be upgraded in the future. The resident
trout fishery in Rock Creek, however, does not compare with that
found in the nearby Upper Snake River where trophy-size rainbow
trout are caught by anglers.

4. Environmental Impacts to Target Resources

The operation of the project without appropriate mitigative measures
could exert stress on the resident trout populations in the preoject
area, as discussed in Section V.A. The applicant proposes to
maintain the minimum flows in the bypass reach that are recommended
by DFG, and to construct and to operate a fish ladder and self-
cleaning fish screens at the project. Similar mitigative measures
have also been included as mandatory conditions set by fish and
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wildlife agencies for the exempted Rock Creek Project (FERC
No. 6450}, located downstream from the proposed project (personal
communication, Bob Bell, Regional Fishery Manager, Idaho Department
of Fish and Game, Jerome, Idaho, March 12, 1986). A 1985 report
prepared by several fish and wildliife agencies and other independent
groups places the Rock Creek No. 2 Project in a 2A category, a
ranking which indicates that significant adverse effects to fish
+d wildlife could be reduced to an insignificant level if proper
tigative procedures are implemented {Columbia River Inter=-tribal
rish Commission et al., 1985}.

The implementation of the proposed mitigative measures at the

Rock Creek No. 2 Project would ensure that project operation would
result in insignificant impacts to resident trout. For this reason,
the staff concludes that the constructicon and operation of the Rock
Creek No. 2 Project would have no potential Eor causing cumulative
adverse impacts to resident trout populations in the Rock Creek

Basin.
C. Alternative of No Action

Implementation of the no-action alternative would not change the
existing physical or biological components of the area. It would,
however, preclude the opportunity to use the renewable water
resource of Rock Creek to generate electricity.

D. Recommeénded Alternative

The proposed project is the preferred alternative because
electricity generated from a renewable resource would be sold

te the Idaho Power Company, thus lessening the use of existing
fossil-fueled, stream-electric plants, and because the environ-
mental impacts that would result from constructing and operating
he project would be minor and would be adequately mitigated.

VI. FINDING OF NO SIGNIFICANT IMPACT

Construction activities would result in short-term, minor increases

in erosion, sedimentaticn, and turbidity levels in Rock Creek,

minor impacts to fish populations, and localized disturbances to
wildlife populations. Mitigative measures proposed by the applicant
and recommended by the staff would adequately protect the environmental
resocurces of Rock Creek.

The project would not affect any federally listed threatened or
endangered species. Similarly, no sites or structures listed or
eligible for listing on the National Register of Historic Places

would be affected.
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In accordance with the National Environmental Policy Act of 1969,
this environmental assessment was prepared for the Rock Creek No. 2
Hydroelectric Project. On the basis of the record and of the staff's
independent environmental analysis, issuance of a license for the
project would not constitute a major federal action significantly
affecting the quality of the human environment.
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SAFETY AND DESIGN ASSESSMENT
ROCK CREEK NO. 2 PROJECT
FERC NO. 6015-007-IDARO

I. EVALUATION OF DESIGN, CONSTRUCTION AND PERFORMANCE

The project is classified as low hazard, subject to the Portland
Regional Otfice recommendation. The proposed diversion structure
would impound an insignificant amount of water and its failure
would not endanger downstream life or property.

I1. EXHIBITS

The following parts of Exhibit A and the following Exhibit F
drawings conform to the Commission's rules and regulations and
should be included in the license:

Exhibit A - Section titled "Project Features™.

Exhibit F FERC No. 60]15- Showing

F-2 6 Alignment Plan View

F=3 7 Penstock Plan and i
Crosg-Section

F-4 8 Penstock Plan and
Cross-Section

F-5 9 Penstock Plan and
Cross—5Section

F-6 10 Penstock Plan and
Crosg—~Section

F-7 11 Penstock Plan and
Cross=-Section

F-8 12 Inlet Structure

F~9 13 Inlet Structure

F-10 14 Inlet Structure
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Inlet Structure FEDERAL POWER COMMISSION

Flow Control

Structure TERME AND CONDITIONS OF LICENMSE FOR
UNCONSTRUCTED MAJOR PROJECT

Flow Control AFFECTING LANDS OF THE UNITED STATES

Structure '

Powerhouse Plan Article 1. The sntire project, as described in this

and Section order of the Commission, shall be subject to all of the

provisions, terms, and conditions of the license.

Article 2. No substantial change shall be made in
the maps, plans, specifications, and statements described
and designated as exhibits and approved by the Commission
in its order as a part of the license until such change
shall have been approved by the Commission: Provided,
however, That if the Licensee or the CommissIon deems
It neceéssary or desirable that said approvad exhibits,
or any of them, be changed, there shall be submitted
tc the Commission for approval a revised, or additional

_—:21‘1/‘_’~A_ exhibit or exhibits covering the proposed changes which,
» upon approval by the Commission, shall become a part of

the license and shall supersede, in whole or in part, such

,a4£¢7“4dkjupl exhibit or exhibits theretofore made a part of the license

N as may be specified by the Commission.

¥
Article 3. The project works shall be constructed
in substantial conformity with the approved exhibits
. referred to in Article 2 herein or as changed in accord-

ance with the provisions of said article. Except when
emergency shall require for the protection of navigation,
life, health, or property, there shall not be made without
prior approval of the Commission any substantial alteration
or addition not in conformity with the approved plans to any
dam or other project works under the license or any sub-
gtantial use of project lands and waters not authorized
f;;ecp4gff herein; and any emergency alteration, additioh, or use
80 made shall thereafter be subject to such modification

from such approved exhibits may be made if such changes will

and change as the Commission may direct. Minor changes in project
/J/'W‘ works, or in uses of project lands and waters, or divergence

not result in a decrease in efficiency, in a material increase in
cost, in an adverse environmental impact, or in impairment of

the general scheme of development; but any of such minor changes
made without the prior approval of the Commission, which in its
Jjudgment have produced or will produce any of such results,

shall be subject to such alteration as the Commission may

direct,



Upon the completion of the project, or at such other
time as the Commission may direct, the Licensee shall submit
to the Commission for approval revised exhibits insofar as
necessary to show any divergence from or variations in the
pProject area and project boundary as finally located or in
the project works as actually constructed when compared with
the area and boundary shown and the works described in the
license or in the exhibits approved by the Commission, together
with a statement in writing setting forth the reascons which
in the opinion of the Licensee necessitated or Jjustified
variation in or divergence from the approved exhibits. Such
revised exhibits shall, if and when approved by the Commisaion,

be made a part of the license under the provisions of article
2 hereof.

Article 4. The construction, operation, and main-
tenance of the prcoject and any work incidental to addi-
tions or alterations shall be subject to the inspection
and supervision of the Regional Engineer, Federal Power
Commission, in the region wherein the project is locateq,
or of such other officer or agent as the Commission may
designate, who shall be the authorized representative of the
Commission for such purposes. The Licenses shall cooperate
fully with said representative and shall furnish him a
detailed program of inspection by the Licensee that will
provide for an adequate and qualified inspection force
for construction of the project and for any subsequent
alterations to the project. Construction of the project
works or any feature or alteration thereof shall not be
initiated until the program of inspection for the project
works or any such feature thereof has been approved by
said representative, The Licensee shall algo furnish
tpb said rgpresentative such further information as he may
require concerning the construction, operation, and
maintenance of the project, and of any alteration thereof,
and shall notify him of the date upon which work will
begin, as far in advance thereof as said representative
may reasonably specify, and shall notify him promptly
in writing of any sugpension of work for a period of
more than one week, and of its resumption and completion.
The Licensee ahall allow said representative and othaer
officers or employees of the United States, showing proper
credentials, free and unrestricted access to, through, and
across the project lands and project works in the performance
of their official duties. fThe Licensee shall comply with
such rules and regulations of general or special applicability
a8 the Commission may prescribe from time to time for the
pProtection of life, health, or property.
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Article 5. The Licensee, within five yearslfrom the date
of isguance of the license, ahall acguire title in fee or the
right to use in perpetuity all lands, other than lands of'the
United States, necessary or appropriate for the constructicn,
maintenance, and operation of the project. The Licensee or its
succesgors and asgsigns shall, during the pericd of the license,
retain the posseszion of all project property covered by the
license as issued or ag later amended, including the project
area, the project works, and all franchises, easements, water
rights, and rights of occupancy and use; and none of such
properties shall be voluntarily sold, leased, transferreg,
abandoned, or otherwise disposed of without the prior written
approval of the Commission, except that the Licensee may lease
or otherwise dispose of interests in project lanqs or property
without specific written approval of the Commission pursuant
to the then current regulations of the Commisaion. The
provisione of this article are not intended to pravent the
abandonment or the retirement from service of structuresd,
equipment, or other project works in connection with replace-
ments thereof when they become obsolete, inadequate, or
inefficient for further service due to wear and tear; anpd
mortgage or trust deeds or judicial sales made thereundgr,.
or tax sales, shall not be deemed voluntary transfers within
the meaning of this article.

Article 6. In the event the project is taken over
by the United States upon the termination of the llcensg
a8 provided in Section 14 of the Federal bower Act, or is
transferred to a new licensee or to a non-power licensee
under the provisions of Section 15 of said Act, the Licensea,
its successors and assigns shall be responsible for, and shall
make good any defect of title to, or of right of cccupancy
and use in, any of such project property that is necessary
or appropriate or valuable and serviceable in the maintenance
and operation of the project, and shall pay and discharge, or
shall asaume responsibility for payment and discharge of, all
liens or encumbrances upon the project or project property
created by the Licensee or created or incurred after the
issvance of the licensa: Provided, That the provisions of
this article are not intendad to require the Licenses, for
the purpose of transferring the project to the United States
or to a new licensee, to acquire any different title to, or
right of occupancy and use in, any of such project property
than was necessary to acquire for its own purposes as the
Licensee.
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Article 7. The actual legitimate original cost of
the project, and of any addition thereto or betterment
thereof, shall be determined by the Commission in accordance
with the Federal Powar Act and the Commission's Rules and
Regulations thereunder. :

Article 8, The Licensee shall install and thereaftsr
maintain gages and stream-gaging stations for the purpose
of determining the stage and flow of the stream or streams
on which the project is located, the amount of water held
in and withdrawn from atorage, and the effective head on
the turbines; shall provide for the required reading of
such gages and for the adequate rating of such stations;
and shall install and maintain standard meters adequate for
the determination of the amount of electric energy generated
by the prcject works. The number, character, and location
of gages, meters, or other measuring devices, and the
method of operation thereof, shall ac all times be satis~
factory to the Commission or its authorized representative.
The Commisaion reserves the right, after notice and oppor-
tunity for hearing, to reguire such alterations in the
number, character, and location of gages, meters, or
other measuring devices, and the method of operation thereof,
ag are necessary to secure adequate determinations. The
installation of gages, the rating of said stream or streams,
and the determination of the flow thereof, shall bhe under the
supervision of, or in cooperation with, the District Engineer
of the United States Geological Survey having charge of
stream-gaging operations in the region of the project, and
the Licensee stall advance to the United States Geological
Survey the amount of funds estimated to be neceasary for such
supervision, or cooperation for such periods as may be mutually
agreed upon. The Licensee shall keep accurate and sufficient
records of the foregoing determinatjons to the satisfaction
of the Commission, and shall make return of such records
annually at such time and in such form as the Commission
may prescribe.

Article 9, The Licensee shall, after notice and
opportunity for hearing, install additional capacity or make
other changes in the project as directed by the Commission,
to the extent that it is economically socund and in the
public interest to do so.
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Article 10. The Licensee shall, after notice and
opportunity for hearing, coordinate the oparation of the
pProject, electrically and hydvaulically, with such othar
Projects or power systems and in such manner as the
Commission may direct in the intereat of power and other
beneficial public uses of water resources, and on such
conditions concerning the aquitable sharing of benefits
by the Licenzes as the Commission may order.

Article 1ll. Whenever the Licensee is directly
benafite 8 construction work of another licensee,
a permittes, or the United States on a storage reservoir
or other headwater improvement, the Licensee shall reimburse
the owner of the headwater improvement for such part of the
annual charges for interest, maintenance, and depraciation
thereof as the Commission shall determine to be eguitable,
and ahgll pay to the United States the cost of making such
determination as fixed by the Commission. For bhenafits
provided by a Btorage reservoir or other headwater improve-
ment of the United States, the Iicerisee shall pay to the
Commission the amounts for which it is billed from time
to time for such headwater banefits and for the cost of
making the determinaticns pursuant to the then current
regulations of the Commission under the Federal Power Act.

Article 12. The operations of the Licensee, so far ag
they affect the use, storage and discharge from storage of
waters affected by the licenaa, shall at all times be
controlled by such reasonable rules and regulations aa
the Commission may prescribe for the protection of life,
health, and property, and in the interest of the fullest
practicable conservation and utilization of such waters
?or power purposes and for other beneficial public uses,
including recreational purposes, and the Licensee shall
release water from ths project reservoir at such rate in
cubic feet per sacond, or such volume in acre-fest par
specified pericd of time, as the Commission may prescribe !
for the purposes hereinbefore mentioned. k

Article 13. On the application of any person.
assocTatlon, corporation, Federal agency, State or
municipality, the Licensee shall permit such reasonable
use of its ressrvoir or other project properties, including
works, lands and water rights, or parts thereof, as may i
be ardered by the Commission, after notice and opportunity {



for hearing, in the interests of comprehensive development
of the waterway or waterways involved and the conservation
and utilization of the water rescurces of the region for
water supply or for the purposes of steam-electric,
irrigation, industrial, municipal or similar uses. The
Licensee shall receive reasonable compensation for use

of its reservoir or other project properties or parts
therecf for such purposes, to include at least full
reimbursement for any damages or expenses which the

joint use causes the Licensee to incur. Any such
compensation shall be fixed by the Commission either

by approval of an agreement between the Licensee and

the party or parties benefiting or after notice and
opportunity for hearing. Applications shall contain
information in sufficient detail to afford a full
understanding cf the proposed use, including satisfactory
evidence that the applicant possesses necessary water :
rights pursuant to applicable State law, or a showing

of cause why such evidence cannot concurrently be submitted,
and a statement as to the relationship of the proposed

use to apny State or municipal plans or orders which may
have been adopted with respect to the use of such waters.

Article 1l4. In the construction or maintenance of the
project works, the Licensee shall place and maintain suitable
structures and devices to reduce to a reasonable degree the
liability of contact between its transmigsion lines and
telegraph, telephone and other signal wires or power trans-
mission lines constructed prior to its transmission lines
and not owned by the Licensee, and shall also place and
maintain suitable structures and devices to reduce to a
reasonable degree the liability of any structures or wires
falling or obstructing traffic or endangering life. None
of the provisions of this article are intended to relieve
the Licensee from any responsibility or regquirement which
may be imposed by any other lawful authority for avoiding
or eliminating inductive interference.

Article 15. The Licensee shall, for the conservation
and devefopment of fish and wildlife resources, construct,
maintain, and operate, or arrange for the construction,
maintenance, and operation of such reasonable facilities,
and comply with such reascnable modifications of the
project structures and operation, as may be ordered by
the Commission upon its own motion or upon the recommendation
of the Secretary of the Interior or the fish and wildlife
agency or agencies of any State in which the project or
a part thereof is located, after notice and opportunity
for hearing.
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Article 16. Whenever the United States shall desire,
in connection with the project, to construct f£ish and
wildlife facilities or to improve the existing fish and
wildlife facilities at its own expense, the Licensee shall
permit theé United States or its designated agency toc use,
free of cost, such of the Licensee’s lands and interests in
lands, reservoirs, waterways and project works as may be
reasonably required to complete such facilities or such
improvements thereof. In addition, after notice and
opportunity for hearing, the Licensee shall mpdify the
project operation as may be reasonably prescribed by the
Commission in order to permit the maintenance and operation
of the fish and wildlife facilities constructed or improved
by the United States under the provisions of this article.
This article shall not be interpreted to place any obligation
on the United States to construct or improve fish and wild-
l1ife facilities or to relieve the Licensee of any obligation
under this license.

Article 17. The Licensee shall construct, maintain,
and operate, or shall arrange for the construction, main-
tenance, and operation of such reascnable recreational
facilities, including modifications thereto, such as
access roads, wharves, launching ramps, beaches, picnic
and camping areas, sanitary facilities, and utilities,
giving consideration to the needs of the physically
handicapped, and shall comply with such reasonable modi-
fications of the project, as may be prescribed here-~
after by the Commission during the term of this license
upon its own motion or upon the recommendation of the
secretary of the Interior or other interested Federal
or State agencies, after notice and opportunity for, hearing.

Article 18, So far aa is consistent with proper
operation of the project, the Licensee shall allow
the public free access, to a reasonable extent, to
project waters and adjacent project lands cwred by the
Licensee for the purpose of full public utilization of
such lands and waters for navigation and for outdoor
recreational purposes, including fishing and hunting: |
Provided, That the Licenses may reserve from public
access such portions of the project waters, adjacent
lands, and project facilities as may be necessary for ) I
the protection of life, health, and property.



article 19, In the construction, maintenance, Or
oPeratIon of the project, the Licensee ghall be responsible
for, and shall take reasonable measures to prevent, soil
erosion on lands adjacent to streams or other waters,
stream sedimentation, and any form of water or air pollution.
The Commission, upon reguest or upon ite own wotion, may
order the Licensee to take such measures as the Commission
finds to be necessary for these purposes, after notice
and opportunity for hearing.

Article 20. The Licensee shall consult with the
appropriate state and Faderal agencies and, within one
year of the date of issuance of this license, shall sub-
wit for Commission approval a plan for clearing the resel-
voir area. Furthexr, the Licensee shall clear and keep clear
to an adequate width lands along open conduits and shall
dispose of all temporary structures, unused timber, brush;
refuse, or other material unnecessary for the purposes of the
project which results from the clearing of lands or from the
maintenance or alteration of the project works. In addition,
all trees along the periphery of project regervoirs which may
die during cperaticns of the project shall be removed. Upon
approval of the clearing plan all clearing of the lanrds and
disposal of the unnecessary material shall be done with due
diligence and to the satisfaction of the authorized represen-
tative of the Commission and in accordance with appropriate
Federal, State, and local statutes and regqulations.

article 21. Timber on lands of the United States Tut,
used, or destroyed in the construction and maintenance of
the project works, or in the clearing of =aid lands, shall
be paid for, and the resulting slash and debris disposed
of, in accordance with the reguirements of the agency of
the United States having jurisdiction over sald lands.
Payment for merchantable timber shall be at current stump-
age rates, and payment for young growth timber below
merchantable size shall be at current damage appraisal
values, However, the agency of the United States having
jurisdiction may sell or dispose of the merchantable
timber to others than the Llcensee: Provided, That timber
so sold or disposed of shall be cut and removed from the
area prior to, or without undue interference with, clearing
operations of the Licensee and in coordination with the
Licensee's project construction schedules. Such sale or
disposal to others ghall not relieve the Licensee of
responsibility for the clearing and disposal of all
clash and debris from project lands.
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Article 22. The Licensee shall do everythi ea-
sonably within its power, and shall require ¥ts :gpfo;eea
contractors, and employees of contractors to do every- ’
thing reasonably within their power, both independently
:nd vpon the requeat of officers of the agency concerned,

o prevent, to make advance preparations for suppression of
and to suppress fires on the lands to be occupied or used ’
under the license. The Licenasee shall be liable for and shall
ggy the costs incurred by the United States in suppressing

ree caused from the construction, operation, or main-
tenance of the project works or of the works appurtenant
or accessory thereto under the licensge.

Article 23. The Licensee shall interpose -
jection to, and shall in no way prevent, tﬁg uszobgbthe
agency of the United States having juriadiction over the
lands of the United States affected, or by persons or
corporations cceupying lands of the United States under
permit, of water for fire suppression from any stream
conduit, or body of water, natural or artificial, uueé
by the Licensee in the operation of the project works
covered by thg license, or the use by said parties of
water for sanitary and domestic purposes from any
3::§ag; :ﬁgdgigénﬁr quytﬁf water, natural or artificial,

ee in
works covered by the licenge?peration of the project

Article 24. The Licensee shall be liabl j
gr gestructxon of, any buildings, bridqes, roidS?rtiggfgf wo
ands, or other property of the United States, occasioned
by the construction, maintenance, or operation of the
project works or of the works appurtenant or accessor
therete under the license. Arrangements to meet suchy
éxabil;ty, either by compensation for such injury or
pig;23g5102; gihby geconsﬁruction or repair of damaged
’ erwise i i
department or agency oé :h:lén?zegag:a:::? the appropriate

Article 25. The Licensee shall allow any agenc
:hebUnIted States, without charge, to conatruzt gr pzr:it
lgnde cgnatzucted on, through, and across those project
s ts which are lands of the United States such conduits,

: eai.ditchea, railroads, roads, trails, telephone and
poder ines, apd other routes or means of transportation
and communication as are not inconsistent with the enjoyment
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of said lands by the Licehsee for the purposes of the license,

This license shall not be construed as conferring upon
the Licensee any right of use, occupancy, or enjoyment
of the lands of the United States other than for the
construction, operation, and maintenance of the project
as stated in the license.

Article 26. In the construction and maintenance of
the.proiect, the location and standards of roads and
trails on lands of the United States and other uses
of lande of the United States, including the location
and condition of guarries, borrow pits, and spoil dis-
posal areas, shall be subject to the approval of the
department or agency of the United States having supervision
over the lands involved.

Article 27. The Licensee shall make proviseion, or
shall bear the reascnable cost, as determined by the
agency of the United States affected, of making provision
for avqld@ng inductive interference between any project
transmission line or other project facility constructed,
operated, or maintained under the llicense, and any radio
installation, telephone line, or other communication
facility installed or constructed before or after con-
strqction of such project transmission line or other
project facility and owned, operated, or used by such
agency of the United States in administering the lands
under its jurisdiction.

Article 28, The Licensee shall make use of the Commission's

guidelines and other recognized guidelines for treatment of

transmission line rights-of-way, and shall clear such portions

of transmigsion line rights-of-way across lands of the United
States as are designated by the officer of the United States
in charge of the lands; shall keep the areas sc designated
clear of new growth, all refusas, and inflammable material

to the sa§1sfact10n of such officer; shall trim all branches
of trees in contact with or liable to contact the trans-
mission }Lnes: shall cut and remove all dead or leaning
trees which might fall in contact with the tranamission
lines; and shall take such other precautions against

fire as may be required by such officer. WNo fires for

the burning of waste material shall be set except with

the prior written consent of the officer of the United
States in charge of the lands as to time and place.
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Article 29. The Licensee-shall cooperate with the
United States in the disposal by the United States, under
the act of July 31, 1847, 61 Stat. 681, as amended {30 U.S.C.
sec. 601, et seg.), of mineral and vegetative materials from
lands of the {nited States occupied by the project or any
part thereof: Provided, That such disposal has been
authorized by the Commlssion and that it does not
unreagonably interfere with the occupancy of such lands
by the Licensee¢ for the purposes of the license: Provided
further, That in the event of disagreement, any guestion of
Unreasonable interference shall be determined by the
Commission after notice and opportunity for hearing.

Article 30. If the Licensee shall cause or suffer
essential project property to be removed or destroyed
or to become unfit for use, without adequate replacement,
or shall abandon or discontinue good faith operation of
the project or refuse or neglect to comply with the
terms of the license and the lawful orders of the
Commission mailed to the record address of the Licensee
or its agent, the Commission will deem it o be the
intent of the Licensee to surrender the license. The
Commission, after notice and opportunity for hearing.
may require the Licensee to remove any or all structures.,
equipment and power lines within the project boundary
and to take any such other action necessary to restore
the project waters, lands, and facilities remaining
within the project boundary to a condition satisfactory
to the United States agency having juriediction over
its lands or the Commission's authorized representative,
as appropriate, or to provide for the continued operation
and maintenance of nonpower facilities and fulfill such
other obligations under the license as the Commigsion
way prescribe. In addition, the Commission in its
discretion, after notice and opportunity for hearing,
may also agree to the surrender of the license when the
Commission, for the reasons recited herein, deems it to
be the intent of the Licensee to surrender the license.

Article 31. The right of the Licensee and of its
successors and assigns to use or occupy waters over
which the United States has jurisdiction, or lands of
the United States under the license, for the purpose
of maintajning the project works or otherwise, shall
absolutely cease at the end of the license peried,
unlens the Licensee has obtained a new license pursuant
to the then existing laws and regulations, or sn annual
license under the terms and conditiocns of this license,
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Article 32. The terms and conditions sxpressly
set fort n the license shall not bs construed as
impairing any terms and conditions of the Federal Power
Act which are not expressly set forth herein.
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CERTIFIED MAIL

June 30, 1987
HOWARD, CHARLES D.

1139 FALLS AVE. EAST
TWIN FALLS, ID 83301

PROOF DUE NOTICE
RE: Permit No. 47-7771
Dear Permit Holder:

One of the conditions of approval of the above referenced water
permit was that proof of the extent of your beneficial use must

be submitted to this office on or before September 1, 1987. (See
last page of your approved permit or your last approved extension
request.) Enclosed is a form which when accompanied by the li-
cense examination fee or a completed field examination report pre-
pared by a certified water right examiner may be used to submit
the required proof.

If you have not fully completed your project, and you or a pre-
vious owner of this permit have not received a prior extension of
time, you may request an extension of time if the delay is for
reasonable cause as provided in Section 42-204, Idaho Code. 1If
you have been prevented from proceeding by a governmental agency
or by litigation which might bring title to the water in question,
more than one extension of time can be granted. An extension of
time request form is enclosed for your convenience.

Either an acceptable proof of beneficial use submittal or an ac-
ceptable request for an extension of time must be received by this
Department on or before the above described proof due date, or

the permit will no longer be of any force nor effect.

Sincerely,

RITA FLECK
Secretary/Records Manager

Enclosures

KiCkutiiiigg

SEP 25 199/

- .““‘“‘Mu 1
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S...re of Idaho

DEPARTMENT OF WATER RESOURCES

STATE OFFICE, 450 W. State Street, Boise, idaho

Mailing oddress:
Statehouse
Boise, Idaho 83720

A. KENNETH DUNN (208) 334-4440

Direcror

SEPTEMBER 1, 1985

DEAR PERMIT HOLDER:

ACCORDING TO OUR RECORDS, YOU ARE THE HOLDER OF A WATER PERMIT ON WHICH PROOF OF
BENEFICIAL USE OF WATER WAS NOT SUBMITTED BEFORE JULY 1, 1985, WHICH INDICATES YOUR
PROJECT IS NOT COMPLETE. THEREFORE, YOU NEED TO BE AWARE OF CHANGES IN IDAHO LAW,
EFFECTIVE JULY 1, 1985, WHICH IMPACT ALL WATER PERMITS ISSUED BY THIS DEPARTMENT.

SPECIFICALLY, PURSUANT TO SECTION 42-203D, IDAHO CODE, THE DEPARTMENT MUST REVIEW ALL
PERMITS FOR WHICH DEVELOPMENT OF WATER USE WAS NO COMPLETED ON OR BEFORE JULY 1, 1985, TO
DETERMINE IF THEY MEET THE NEW REQUIREMENTS OF CHAPTER 2, TITLE 42, IDAHQ CODE. RULES
AND REGULATIONS GOVERNING THE RE-EVALUATION OF PERMITS ARE NOT YET FINALTZED. HOWEVER,
IF YOU COMPLETED THE DEVELOPMENT UNDER YOUR PERMIT BEFORE JULY 1, 1985, YOU SHOULD SUBMIT
A PROOF OF é%NEFICIAL USE STATEMENT, STATING THAT THE PROJECT WAS COMPLETED BEFORE JULY
1, 1985 SO THAT YOUR PERMIT WILL NOT BE SUBJECT TO THE REVIEW REQUIREMENTS OF SECTION
42-203D0, WHICH READS AS FOLLOWS: '

42-203D, REVIEW OF PERMITS - OPPORTUNITY FOR HEARING. - (1)THE DEPARTMENT SHALL
REVIEW ALL PERMITS ISSUED PRIOR TO THE EFFECTIVE DATE ([JULY 1, 1985] OF THIS
SECTION, EXCEPT TO THE EXTENT A PERMIT HAS BEEN PUT TO BENEFICIAL USE PRIOR TO
JULY 1, 1985, TO DETERMINE WHETHER THEY COMPLY WITH THE PROVISIONS OF CHAPTER 2,
TITLE 42, IDAHO CODE, IF THE DEPARTMENT FINDS THAT THE PROPOSED USE DOES NOT
SATISFY THE CRITERIA OF CHAPTER 2, TITLE 42, IDAHO CODE, THEN THE DEPARTMENT
SHALL EITHER CANCEL THE PERMIT OR IMPOSE THE CONDITIONS REQUIRED TO BRING THE
PERMIT INTO COMPLIANCE WITH CHAPTER 2, TITLE 42, IDAHO CODE. [IF THE DEPARTMENT
FINDS THAT THE PERMIT SATISFIES THE CRITERIA ESTABLTSHED TN CHAPTER 2, TITLE 42,
IDAHO CODE, THEN THE DEPARTMENT SHALL ENTER AN ORDER CONTINUING THE PERMIT,
(ZYTHE DEPARTMENT SHALL PROVIDE AN OPPORTUNITY FOR HEARING IN ACCORDANCE WITH
SECTION 42-1701A, IDAHO CODE, AND SECTIONS 67-5209 THROUGH 67-5215, IDAHO COBE,
FOR EACH HOLDER OF A PERMIT THAT IS PROPOSED EITHER TO BE CANCELLED OR "MADE
SUBJECT TO NEW CONDITIONS.

YOU MAY OBTAIN PROOF OF BENEFICIAL USE FORMS FROM THE DEPARTMENT. IF YOU HAVE ANY
QUESTIONS, PLEASE LET US KNOW.

SINCERELY,

A Mo S WiCROFILMED

L. GLEN SAXTON o
CHIEF, OPERATIONS BUREAU SEP 25 19w
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Departinent of Water Resources

STATE OF IDAHO

OFFICE OF THE ATTORNEY GENERAL
JiM JONES BOQISE 83720 TELEPHONE

ATTORNEY GENERAL 1208) 2334-2400

February 7, 1985

Kenneth F. Plumb, Secretary

Federal Energy Regulatory Commission
825 N. Capitol Street, N.E.
Washington, D.C. 20426

Dear Secretary Plumb:

Enclosed is an original and 14 copies of the Idaho
Department of Water Resources Motion to Intervene in Project
No. 6015-007.

Sincerely

OZ.u:e

Clive J. Strong

Deputy Attorney General

Chief, Natural Resources
Division

CjS:ams
Enclosures



JIM JONES

Attorney General

State of Idaho

Statehouse, Room 210
Boise, Idaho 83720
Telephone: (208) 334-2400

CLIVE J. STRONG
Deputy Attorney General
Chief, Natural Resources Division

PHILLIP J. RASSIER

DAVID J. BARBER

Deputy Attorneys General

Idaho Department of Water Resources
450 West State Street

Boise, Idaho 83720

Telephone: (208) 334-4448

UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

IN THE MATTER OF APPLICATION )

FOR MAJOR LICENSE ON ROCK )

CREEK 1II. ) MOTION TO INTERVENE OF
) IDAHO DEPARTMENT OF

WATER RESOURCES

Project No. 6015-007

TO: Kenneth F. Plumb, Secretary
Federal Energy Regulatory Commission

The Idaho Department of Water Resources, hereinafter
(Department), by and through its undersigned counsel,
Clive J. Strong, and David J. Barber, Deputy Attorneys
General, respectfully moves the Federal Energy Regulatory
Commission for an order permitting the Department to
intervene as a party for all purposes in the above-

referenced project proceeding pursuant to Rule 214, 18 CFR

: S
385.214. oL HLI’E’&"EH
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Statement of Department's Interest and
Grounds for Intervention

I.
The Idaho Department of Water Resources (Department)
is a duly established executive department of the State of

Idaho. Idaho Code § 42-1701 (1977); Idaho Code § 67-2402

(1980). The names and addresses of persons designated for
service of documents in connection with this motion and
all further proceedings are as follows:
1. Phillip J. Rassier
David J. Barber
Deputy Attorneys General
Idaho Department Water Resources
450 West State Street
Boise, Idaho 83720
2. Clive J. Strong
Deputy Attorney General
Chief, Natural Resources Division
Statehouse, Room 210
Boise, Idaho 83720
II.

The Constitution of the State of Idaho provides that
the waters of the State are subject to the regulation and
control of the State. Idaho Constitution, Article XV,

§§ 1, 3.
ITI.

The Department is that agency in state government

designated to supervise the appropriation of the waters of

L,

'Uﬁhwﬁiii éﬁ?
StP 25 1987 !
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the State and allotment of waters to those persons divert-
ing the same for beneficial purposes. Idaho Code § 42-
101, 42-1701, 42-1805 (1977). The Director of the depart-
ment is authorized to represent the State in all matters
pertaining to the appropriation of water in the State of
Idaho. Idaho Code §§ 42-1701, 42-1805 (1977).

IV.

The State Water Plan prepared by the Idaho Water
Resource Board provides for a comprehensive plan for the
allocation of the waters within the State of Idaho.

V.

The policy of the State of Idaho is to subordinate all
rights to the use of water for power purposes to assure an
adequate water supply for other beneficial uses.

VI,

Charles D. Howard has applied to the Commission under
Part I of the Federal Power Act for a major license to
construct a hydroelectric facility on Rock Creek in Twin
Falls County, Idaho.

VII.

The Department's participation in the Commission

proceeding on the Rock Creek II Project No. 6015-007 is in

the public interest.

MOTION TO INTERVENE- Page 3 ~




Position of the Idaho Department of Water

Resources

VIII.

The Department's position is that any new license
issued to Charles Howard should be consistent with the
state water right for the project, which provides that it
shall be subordinate to all upstream depletionary uses.
Specifically, the Department requests the Commission to
include the following provision in any license issued to
Charles D. Howard for the Rock Creek II project:

The project shall be operated in such
manner as will not conflict with the future
depletion and flow of the waters of the
Snake River and its tributaries, or prevent
or interfere with the future upstream
diversion and use of such water above the
back water created by the project, as
needed for upstream development in the
public interest in a manner compatible with
the Idaho State Water Plan,

Grounds for Department's Position

IX.

The grounds for the Department's position are as fol-
lows:

1. The applicant's state water license provides that
it shall be subordinate to upstream consumptive uses.

2, The Idaho Water Resource Boar? has adopted a
policy requiring that all hydropowerf Jﬁég?i be subordi-

Ly
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nated to upstream consumptive uses.
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3. The operation of the Rock Creek II project
without a condition subordinating the license to upstream
consumptive uses in conformance with the state water
policy would not be in the public interest.

X.
This motion conforms to the requirements of Rule 214,
Relief
XI.

For the reasons given above, the Department respect-
fully requests as follows:

1. The Department's motion to intervene be granted.

2. For such other and further relief as the Commis-
sion may deem just and proper.

DATED this /4 day of February, 1985.

JIM JONES

Attorney General
State of Idaho

W, O

Clive J. S ng 4r

Deputy Attefney Genera

Chief, Natural Resources
Division

4
A;}<;21M47 47/7;;;h%éze/

"David J. Ba?ber
Deputy Atq’-ney General
Department” of Water Resources

¥’
I
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VERIFICATIOM OF MOTION

STATE OF IDAHO )
) ss:
County of Ada )

Normman C. Young, being first duly sworn upon oath,
states as follows:

I am the duly appointed Director of the Idaho
Department of Water Resources and authorized to act on
behalf of the said Department, that I have read the
foregoing motion and know the contents thereof, and that
the statements contained therein are true and correct of

my own knowledge.

Norman C. Young, A mlnlstr;ij

Resource Adenls tion Di
Idaho Department of Water
Resources

SUBSCRIBEL AND SHWORN to before me on this Zféﬁay of
February, 1985.

Notary Public for Idaho
Residing at: Boise, Idaho

CERTIFICATE OF SERVICE

I hereby certify that I have this day served the
foregoing document, Motion to Intervene ¢f Idaho
Department of Water Resources, upon each person designated
on the official service list compiled by the Secretary of
this proceeding._+

DATED this 7 = day of February, 1985.

- i — s SR e e R




P-6015-007

UNITED STATES OF AMERICA

FEDERAL ENERGY REGULATORY COMMISSION

Motice of Application Filed with the Commission

({December 11, 1584)

i i i lication
Take notice that the following hydroelectric applicat
has been filed with the Fede;al Energy Regulatory Commission
and is available for public inspection:

DC-A-4

Lot

YTT7T) preen]

Type of Application: Major License

Project No: 6015-007

Date Flled: August 31, 1984

Applicant: Charles D. Howard

Name of Project: Rock Creek No. 2

O Rock Creek in Twin Falls County, Idaho, partially
on lands of the United States adminlstered by the
Bureau of Land Management

Location:

Filed Pursuant to: Federal Power Act, 16 U.5.C. §8§791{a) - 825(r)
Charles D. Howard, 1139 Falls Avenue East,
Suite B, Twin Falls, Idaho 83301

Contact Person:

Comment Date: February 8,’1985

Description of Project: The proposed project would consist

of: (1} a 9.5-foot-high, 40-foct~long concrete diversion dam
with crest elevation 3,306 feet; (2) a concrete intake structure
with an overall length of 88 feet; (3) a 66-inch-diameter,
2,700-foot-long steel penstock; (4) a 3d0-foot-wide, 50-foot-
long, l4-foot-high concrete powerhouse containing three
generating units, rated at 1,1 MW, 0.32 MW, and 0.28 MW; (5)

a concrete tailrace with a normal water surface elevation of
3,161 feet; {(6) a 4,700-foot-long, 4.16-kV transmission line
connecting to an existing Idaho Power Company substation; and (7)
access facilities including a l4-foot-wide, 44-fook-long steel
bridge, 20,000 feet of existing gravel road, and 2,700 fceet of
proposed gravel road. The estimated project cost, as of

August 1984, is $2,240,000.

This application has bcen accepted for filing as of March 30,
1984, the submittal date of the Applicant's originally accepted
exemption application pursuant to Snowbird, Ltd, et al.,

28 FERC 161,062, issued July 18, 1984, The Applicant had a
preliminary permit for this project.

Purpose of Project: Project output would be scold to Idaho
Power Company.

This notice also comrsists of the following standard
paragraphs: A%, B and C

License or Conduit Exemption -- Any qualified license, conduit
exemption, or small hydroelectric exemption applicant desiring
to file a competing application must submit to the Commission,
on or before the specified comment date for the particular



A9.

application, either a competing license, conduit exemption,

or small hydroelectric exemption application, or a notice

of intent to file such an application. Submission of a timely
notice of intent allows an interested person to file the
compating license, conduit exemption, or small hydroelectric
exemption application no later than 60 days after the specified
comment date for the particular application. Applications

for preliminary permit will not be accepted in response to

this notice.

This provislon is subject to the following exception: if an
application described in this notice was filed by the
preliminary permittee during the term of the permif, a small
hydroelectric exemption application may be filed by the
permittee only {license and conduit exemption applications
are not affected by this restriction).

Notice of intent -- A notice of intent must specify the
gxact name, business address, and telephone number of
the prospective applicant, include an unequivocal
statement of intent to submit, if such an application
may be filed, either (1) a preliminary permit appli-
cation or (2) a license, small hydroelectric exemptlion,
or conduit exemption application, and be served on the
applicant{s} named in this public notice.

~

¢

Ofi. - Anyone may
tests, or Motions to Intervene T
C Em?ztzém;:gts. a protest, or a motlon to intervene :208
:gcordance with the requiregggtglgf =2i1RUI;iAOf izagetermining
8 C.F.R. §§ . P . . -
u:d Proigd:iﬁéelaction to take, the Commission will cﬁviléir all
t etapg5 gr other comments filed, but only those who i gules
gggig: to intervene in accordance with ;he ComMiiiéonpiotests,
roceeding. ny comme ’
Y oetons ¢t By rve th:ugt pe recelved an ar before the

intervene :
3592?21333c§ﬁment date for the particular application.

C. PFiling and Service of Responsive Documents - Any filings must
bear in all capital letters the titie "COMMENTS", "NOTICE OF
INTENT TO FILE COMPETING APPLICATION", "COMPETING APPLICATION®,
"PROTEST", or "MOTION TO INTERVENE", as applicable, and the
Project Number of the particilar application to which the filing
is in response. Any of the above named documents must be filed
by providing the original and those copies required by the
Commission's regulations to: Kenneth F. Plumb, Secretary, Federal
Energy Regulatory Commission, 825 North Capitol Street, N.E.,
Washington, D.C., 20426. An additional copy must be sent to:
Fred E. Springer, Director, Division of Project Management
Branch, Office of Hydropower Licensing, Federal Energy Regulatory
Commission, Room 208 RB at the above address. A copy of any
notice of intent, competing application or motion to intervene
must also he served upon each representative of the Applicant
specified in the particular application.

Kenneth F. Plumb
Sccretary
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P-6015-n04

UNITED STATES OF AMERICA

FLDERAL. ENERCY REGULATORY COMMISSTON

Notice of Application Filed with the Commission

(May 21, 1984)

Take notice that the following hydroelectric application
has heen filed with the Federal Energy Regulatory Commission
and is availahle for pubtlic

ingspection:

. o
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DC-A~2

Type of Application: Wion from Licensing (8MW or Less)

a.
k. Project No: 6015-004

¢. Date Filed: March 30, 1984

d. Applicant: Charles D. Howard
e. Name of Project: Rock Creek 3?2

f. Location:

OnRock Creek in Twin Falls County, Idaho
g. Filed Pursuant to: Section 308 of the Energy Security Act of 1980,
16 U.5.C. §§2705 and 2708 as awended.

Charles N, Howard

Falls Professional Cemter, Suite B
1139 Falls Aveme Fast

Twin Falls, Idahe 83301

h. Contact Persan:

JUN ¢ 9 1984
(1) a 9.5-

The propesed project would consist of;
structure with spillway crest elevation 3,306

2,700-foot-lonmn steel penstock; {3} a 20-foot

powerhouse containing one qenerating unit
producing together an

nit rated at 1,3 My,
() 2 concrete tailrace with a normal

{5) a 4,500-f00t-1ong, 2.3-kV

Ling Idaho Power Company line; and

vel access road.

i. Comment Date:

J« Description of Project:
foot=high concrete diversion
feet; (2} a 62-inch-diameter,
by 30-foot concrete and hlack
rated at 0,6 MW and a second u
average annual output of 1.5 Gih;
water surface elevation of 3,160 feet;
transmission 1ine connectimg to an exis
{6) 2 24-foot-wide, 3,000-foot-Yong gra

This notice also consists of the following standard
paragraphs: Al, A9, B, £ and N3a.



Al.

Exemption for Small Hydroelectric Power Project under

SMW Capacity —=- Any qualified license or conduit

axemption applicant desiring to file a competing appli-~
cation must submit to the Commisaion, on or before the
specified comment date for the particular application,
sither a competing license or conduit exemption appli-
cation that proposes to develop at least 7.5 megawatts

in that project, or a notice of intent to file such an
application. Any qualified small hydroelectric exemption
applicant desiring to file a competing application must
submit to the Commission, on or before the specified
comment date for the particular application, either a
competing small hydroelectric exemption application or a
notice of intent to file such an application. Submission
of a timely notice of intent allows an interested person
to file the competing license, conduit exemption, or small
hydroelectric exemption application no later than 120 days
after the specified comment date for the particular appli-
cation. Applications for preliminary permit will not be
accepted in response to this notice.

Notice of intent == A notice of intent must specify the
exact name, business address, and telephone number of
the prospective applicant, fnclude an unequivocal
statement of intent to submit, if such aa application
may be filed, either (1} a preliminary permit appli=
cation or (2} a license, saall hydroslectric exemption,
or conduit exemption application, and be served on the
applicant(s) named in this publiec notice.



Protests, or Motions tc Intervens - Anyone may
t CoOmBeNts,. 4 DIOLEAL, Gf & Motlon to intervene in

su
accordance with the requirements of the Rules of Practice
18 ¢.P.R. $§385.210, .211, .214. In detarmining

"and Procedurs,
the appropriate action to take, the Coumisaion will consider all

r other comments filed, but only those who file a
motion to intervene in accordance with the Commission's Rulas
may become a party to the procesding. Any comments, protests,
or motions to intsrvens must be received on or before the
specified comment date for the particular applicatien.

protests ©

™

.

;Fm h

e of Responsive Documents =~ Any f£ilings must
pital letters the title "COMMENTS", "NOTICE OF
INTENT TO FILE COMPETING APPLICATION", "COMPETING APPLICATION",
"PROTEST" or "MOTION TO INTERVENE", aa applicable, and the
Project Number of the particular application to which the fil-
ing is in response. Any of the above named documents must be
fi1led by providing the original and the number of coples
raquired by the Commission's regulations to: Kenneth F, Plumb,
Sscretary, Tederal Energy Regulatory Commission, 825 North
Capitol Street, N.E., Washingten, D.C. 20426, An additional
copy must be sent to: PFred E, Springer, Deputy Director,
Project Management, Division of Hydropower Licensing, Federal
Energy Regulatory Commisaion, Room 208 RB at the above address.
A copy of any notice of intent, competing application or motion
to intervene must also be served upon each representative of
the Applicant specified in the particular applicatien.



D3a.

J.'
f

Agency Comments - The U.S. FPish and Wildlife Sarvice,
the National Marine Pisheries Service, and the State
Fish and Game agency(ies) ars requested, for the purpoaes
set forth in Section 408 of the Energy Security Act of
1980, to file within 60 days from the date of iasuance
of this notice appropriate terms and conditions to pro-
tect any fish and wildlife resources or to otherwise
carry out the provisions of the Fish and Wildlife Coori-
nation Act. General comments concerning the project and
its resources are requested; however, specific terms and
conditions to be included as a condition of exemption
must be clearly identified in the agency letter. If an
agency does not file terms and conditions within this
time period, that agency will be presumed to have none.
Other Federal, State, and local agencies are requested
to provide any comments they may have in accordance with
their duties and responsibilities. No other formal re-
quests for comments will be made. Comments should be
confined to substantive issues relevant to the granting
of an exemption. If an agency does not file comments
within 60 days from the date of issuance of this notice,
it will be presumed to have no comments. One copy of an
agency's comments must also be sent to the Applicant's
representatives,

r
3
Kenneth F. Plumb
Secretary
-~
e c
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20 FERC €62,210
UNITED STATES OF AMERICA
FEDCRAL ENLRCY REGULATORY COMMISSION

Charles D. Howard ) Project lo. 6015-000

ORDER ISSUING PRELIMINARY PERMIT
( Issued August 5, 1982 )

The Permittee 1/ filed an application for preliminary permit under
Section 4{f) of the Federal Power Act (Act), 16 U.S5.C. 797(f),

for the proposed water power project as described in the attached
public notice. 2/

Notice of the application was published in accordance with Section
4(f) of the Act and the Commission's requlations. All protests
that have heen submitted, petitions to intervene that have been
granted, together with all comments filed by Federal, State, and
local agencies have been fully considered in determining whether
to issue this permit. HNo party or agency commenting on the
application cobjected to the issuance of the permit.

Effects of 'This Preliminary Permit:

The purpose of any preliminary. permit is to maintain priority of
application for a license during the term of the permit while the
Permittee conducts investigations and secures data necessary to
determine the feasibility of the proposed project and tc prepare
an acceptable application for license, A preliminary permit dces
not authorize construction of any project works. This permit <does
require the Permittee to conduct certain studies, but under conditions
which will assurec that those studies cause no significant adverse
environmental impacts. For these reasons, the. issuance of this
preliminary permit is not a major Federal action significantly
affecting the quality of the human environment.

1/ In this, "Permittee" refers to the applicant or applicants
pamed in the caption for this proceeding.

2/ Authority Lo act is matter is delegated to the Director,
- ivision of Hydrom Licensing, Office of EBlectric Power
egulation,‘ggder . .308 of the Commission's requlations,
5 Fed. Req 123 80}, as amended by Order No. 112 in
Dpcket Ho. 1—S@ued lovember 21, 1980, FERC Statutes and

Rpgulations 30, ) 45 Fed. Reqg. 79024},
! =73
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N Department of water ResoWle®
Any concerns railsed in the comments, protests, or petitions to
intervene addressing the potential effects of actually constructing
and operating the proposed project are not affected hy the issuance
of a preliminary permit.

The Articles of this permit provide for studies, in coordination

with the appropriate agencies, to address the technical, economic,

and environmental considerations related to the proposed project.
Should the Permittee find the project to be feasihble and file an
application for a license, all interested persons and agencies

will be given notice and have an opportunity to review the application,
prescat their comments concerning the project and the effects of

its construction and operation, and seek to participate in the
licensing proceeding. .

The named Permittee is the only party entitled to the preference

and p1iority of application for license afforded by this preliminary
permit. In order to invoke this permit-based priority and preference
in any subsequent licensing competition, the named Permittee must
file an application for license as the sole applicant, thereby
eyvidencing its intent to be the sole licensee and hold all proprietary
rights necessary for the construction, operation and maintenance

of the propnged project. Sheuld any other parties intend to holdg
during the term of any license issued any of thesc proprietary

rights necessary for project purposes, they must be included as

joint applicants in any application for license filed. In such an
instance where parties other than the Permittee are added as joint
applicants for license, the joint application will not be eligible
for any permit-based preference or priority. City of Fayetteville
Public Works Commission, Project No. 3137, et al., "Order Determining
Freference, Issulng Preliminary Permit and Denying Competing
Application™ (16 FERC § 61,209).

Term of Permit:

The proposed project is considered a small scale development,
Feasibility studies for small projects are limited in scope and
should not require the maximum term for a preliminary permit (36
months) permitted under the Act. ‘Therefore, the term of this {
permit is limited to 24 months. Review of this project indicates
that this permit term should be fully adequate to complete the
necessary studies if they are pursued expeditiously. Extension

of the term of this permit will net be granted, except in unusual
circumstances where good cause for extension is clearly demonstrated.



It is ordered that:

{A) A preliminary permit is issued to the Permittee for the
proposed project as described in the attached notice, for a period
effective the first day of the month following the month in which
this permit is issued, and ending either 18 months from the effective
date or on the date that an application for license submitted by
the Permittee has been accepted for filing, whichever occurs first,
This permit is subject to the terms and conditions of the Federal
Power Act {Act), which is incorporated by reference as part of
this permit, and subject to the regulations the Commission issues
under the provisions of the Act.

{B)}) This permit is also subject to Articles 1 through é set
forth in Form P-1 (revised October 1975), entitled "Terms and
Conditions of Preliminary Permit." attached to {reported at 54
FPC 1797) and made a part of this permit, and subject to the
following special conditions set forth as additional articles:

Article 7. In the interest of protecting and developing the
natural resources and other environmental values of the project
area, the Permittee shall consult with the appropriate Federal,
State, and local agencies in their fields of responsibility and
expertise, shall conduct its project investigations in a manner
which protects the environmental integrity of the area, and shall
fully explore all feasible alternatives to the project and alternative
project designs, taking into account impacts on natural resources
and other environmental values. These resources and values include,
but are not iimited to: forests, land management and treatment,
fish, wildlife, recreation and public use, flood regulation, water
and air guality (including water supply, ground-water studies,
waste treatment and disposal), public health and safety, archeological,
historie and cultural sites, threatened or endangered species of
flora and fauna, and scenic and aesthetic values. The Permittee
shall initiate and conduct, or have conducted, any studies that
may be necessary to determine the impact of the construction and
operation of the proposed project on these natural resources and
valueas and measures needed to protect and develop them or to provide
for their mitigation or replacement, including alternative designs
and operational measures, and shall utilize the results of these
studies in the preparation of the relevant exhibits or reports
required to accompany any application for a license to construct
and operate the project. In connection with studies pertaining to
archeological and historic and cultural sites, the Permittee
shall consult with the State Historic P.eservation Officer for
each state in which any part of the project would be located, and
the National Park Service of the U.S. Department of the Interior.

Article 8, The Permittee shal)l submit in triplicate at the
close of each six-month period from the effective date of this
permit, to the Director, Office of Electric Power Regulation, with
a copy to the FERC Regional Engineer for the Region in which the
proposed project would be located (the Commission's authorized
representative for the purposes of this permit), or to any other
officer the Commission may designate, and a copy. if requested, to
any agency consulted, accurate statements of the progress of all
investigations, consultations, and studies accomplished during the
period and of work contemplated under this permit for the ensuing
period.

Article 9., The Permittee shall, for the purpcose of assuring
the cooperation required by the terms of the permit, designate a .
liaison officer to act for the Permittee in keeping appropriate
Federal, State, and local agencies specified in this permit currently
informed about the progress of investigations throughout the term
of the permit. The liaison ocfficer shall communicate with those
agencies within 60 days from the date of issuance of this permit.

Article 10, The Permittee shall, during the initial peried
of the permit, consult with the U.S. Fish and Wildlife Service of
the Department of the Interior, the State fish and game agencies,
and the Naticnal Marine Fisheries Service of the U.S5. Department
of Commerce if the project affects anadromous fish, to obtain
their views and recommendations on studies to be conducted during
the term of the permit to assess the effect that the proposed
project might have on fish and wildlife resources, and the facilities
or measures that may be needed to conserve and develop those resources,
A copy of the report on the Permittee's study shall be filed as
part of the fish and wildlife exhibits' or reports of any subseguent
application for license,

Article 11. The Permittee shall coordinate the studies
for the proposed project authorized by this permit with the
Regional Director of the Bureau of Reclamation, Department of
the Interior for the region in which the proposed project would
he located. ) |

Article 12. During the development of the fish and wildlife
repoxrt pursuant to Article 10, the Permittee shall take inte account
the regional fish and wildlife plan developed pursuant to the
Pacific Northwest Electric Power Planning and Conservation Act,

Any inconsistencies with the regional plan must be specifically
addressed in any fish and wildlife report of any subsequent
application for license or exemption.



UNITED STATES OF AMERICA
FEDERAL EMERGY REGULATORY CUMMISSION

Chavrles D, Howard ] Project No. 6015-000

NOTICE OF APPLICATION FOR PRELIMINAPY PERMIT
(Maxch 16, 19:2)

Take notijce that Crarles D. Howard | Ciesiut) filed on
February 22, 1982, an application fir creliricary permit [pursuant
to the Faderal Pocwer Act, 1& U.§.C. §$°91¢s) - 825[1)} for
Project No. 6015 to be known as the o Creex YyJro Project
located on 3ock Creéek in Twin Falls Ce sty, I<a The applica-
tion is on file with the Ceamisgion 2 is avai 1% far pudblic
inspection. Correspondence with the srplicart should be dirscted
tor “r, Charles . Yoward, 1139 fFa nue Tzst, Talls Frofag-
signal leneer, Suite I, Twin Falls, I3 Bi:ill,

Project Descriptior - The proposed Protect would consist of:
{17 a 5-foot nigh rsion structuge; Iy & 4y-inch dlareter,
2.600-foot long pe~stocky {3) a powerzlant to cartain three
jeneratirg units with a combized rat of 12,000 x4,
crevating under a -ead 3f 123 fectg M

W o2xted o sn o esxistitg To-e.
T L5 esTimated at F,TNE,0CC kv

~ission 1
cnebdy outp

A treli~itary perrik,
To# arolicant s=eks
FL e 5 » durina

Froposed fccpe of st.dies ynler Ferr:i-
TF 1en €3 Joes ot asthorize conatr
1s3ua “f a preli-i~acy permit for 2
wrich would condoct anqineericq, er- sl and acororic
feasibilitvy stidies and prepare an 2 pl fzr an FERC licanse,
The eatitazéd o= £ condycting these si.dles and precaring an
soplication fTor ar TE8C licz-se s §37,130.

Competing Aoplicatiins - Anyone desirt-g te f
appixcl:ic-l Ea crel cTinary permic Dust Commissian,
on or before T25 gy RSy seting applicatien
itself, or a notice of jntent to file such an applieation [seer
18 C.F.8. §4.10 et, seq. (1981); and Docket %a. A¥21-15, issued

Ocetober 29, 1381, 4§ Ted. Reg. 55245, November 9, 1981.)

le a corpecing

The Commission will accept spolicationa for license or exemprion
fram licensing, or & notice of intent o subrit such an zoplica-
tion in response to this notize, A notige of intent to file an
applicaticn for license or exemption m_ost be sybmicted to the
Commission on or befors 8nd should
specify the type of application fo oflag. Any applicacion
for license or exemption from licensing rust e filed In accord-
ance with the Commisslon's requlations {see: I8 C.F.R, §4.30
tt. seq, or §4.10! e¢t. meq, (1981), as appro;riate].

DC-A-32
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Froject Mo, 6015-000

Submission of a timely notice of intent to file an application
for prelininary permit, allows an interested person to file an
scceptable competing application for preliminary permit no later

than L3 .

tgency Comments - Federal, State, and local agencizs ave lnvited
tO =atmit comments on the described application. (A copy of the
spplication may De abtained by aqencies Airectly Irom the
AFflicant.) If an agency Aoes not [ile comments within the time
set belov, it will be prasumed t& have 13 Comments.

somrents, Protesta, of Peétitionsg to InieCYVene = AnyOne aay sobait
ZoPments, a protest, or # petition to latervens (n accordance
4ith the requirsments of the Ryles of Practice sand Procedure, 12
C.F.R. §1.8 or §1.13 {1980}, 1In determining the appropriate
action to take, thke Commiscien will o ider all protests or
other comments filed, but only those =ho file s zetition to
intervens in ac=ordance with the Commisaion's Rulés may beconrs a

PAILY to the proreeding. Any comme . prot.e:t;._ or petitisns to
—WAYdS e

intervens meat Le received on o before .

3 - Ary fillngs rust

Filirg and Service of Responsive DoC.:
Sear 1n all capi-al tetters toe fitle
INTENT TC FTLE COYPETIRG AFRL?
TRPROTES P 10N TO
3 »ber of i
st Le filed by rroviding t-e oriod
e {ommigsion's ceguls
+al Enerqy ReZualatory
.+ Washington, D.C, JU4IR,
Frad E. Spri~ser,
Avdrcpower Licersing, Fefnral Freraw
3.9 A% ar the ahove address, A cooy 2f sny astize of intert,
compering anplication, or recrition fo intervens -Ust alse e
cetved upon each rapresenta - Afplicant scecified in
the firse paragrach of this ~arice,

e and L e
amed Aoc.-antr
copias razoired

ticrs Brasie, Divisii- f
Tequlatory Zornississ, ®oom

¥eroath Foople
Eecretary
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EXHIBIT 4.2

ROCK CREEK
HYDROELECTRIC PRGJECT

PROJECT LOCATION

Enginesrs Surveyors

J-U-B ENGINEEFQ%
Boise, doho
L

INC

nners

v,  Jor. Jck.  [sweer | oF

‘Iscare 1"z 2000

DATE JUNE, 1982 DWGNOBEOG2 B

Form P-1
{(Reavised October, 1975)

FEDERAL ENERGY REGULATORY COMMISSION

'TERMS AND CONDITIONS OF
PRELIMINARY PERMIT

Article 1. The Permittse shall make such enginesring
and other Investigations, securs such data, and perform such
acts as are necessary to determine the feasibility of the
proposed project and, if said project is found to be feazible
to prepare an application for license for the project that wil.
be in conformance with current rules and resgulations of the
Commission. In carrying out the regquirsmants of this permit
the Permittee shall:

A. Install as scon as practicable, and thereafter
maintain, such stream gages and atream-gaging stations
as the District Engineer of the United States
Geological Survey having charge of stresm-gaging
operations in the region shall dasignate as necessary
and beast adapted for the purpose of determining the
stage and flow of the stream or streams affected by
the proposed project, and shall provide for the required
reading of. such gages and for the adequate rating of
such stations. The number, design, location, and tima
of inatallation of gages and stations, the rating of
such atations, and the determinatiocn of the flow of
the affected stream or straams, shall he made under
the supervision of, or in cooperation with, the
District Engineer of the United States Geological
Survey having charge of stream-gaging in the region of
said project; and the Permittee shall advance to said
Geoclogical Survey the amount of funds estimated to be
necessary for such supervision, or cooperation for such
periods as may be mutually agreed upon. The Permittes
shall, to the satisfaction of the Commission, kaep
accurate and sufficient records of the stage and flow
of the affected stream or streams, and shall make such
records available to tha Commission at auch timas as
the Commission may prascribas.

B. Sink such test pits or make such borings or other
foundation explorations, and make such detailed
. geoclogic studias and tests on foundations and £ill
materials, as are necessary to support preliminary
- englneering designs and cost estimates.

b
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C. Begin the required investigations within 30

da
after acceptance of the Permit, and thereafter pror:cutu
;aid investigations in such manner and at such rate as
n the judgment of the Commission will ensurse their
completion within the pariod of the permit, ’

D, Purnish with an application for licen

se aque
tilId with the commIllion copies of cnginocri;:b:nd ntly
geologic reports, rasults of tests and analyses, and
::3.::?¢:t§gformation secured in connection with the
e tgi' na, :fnminationa and surveys conducted

E. Exercise appropriate measurss at all times
fi:i:o;;:gtczftzhprevant irreparahle damage to :;:ing
@ proposed project. All te

lh:ll be restorsd as closely a-ijlsible to :;o:it..

gr ginai c?ndition, and to the satisfaction of the

ro:miss On's anthorized representative, or, where
ederal lands are affected, to the satisfaction

of the agency administering such lands.

Article 2. A license will ba 1--u.a fo.
T the :
ETH'SE Bt Lhagi g, Jadement of che Cmnllalon EIEOSKS, .,
mant or development of a waterwa *or watervays for e, mProve-
‘ Y Or waterwa
2;:.:::121 interstate or foreign commerce, fg; :g: I:;r:::mort
bon.!icin;‘tion of watasr powar devalopm-nt, and for other o
reants public uses, including Tecreational purposes In
iy ching a decision on the desirability of issuing a liénn:
e Coomission will consider, among other things: e

A. Whether the Raps, plans, and specifications are such:

(1) That full, Practicable utiliz
ation
:ad- of the watar, storage poutibilitic:ilin:.
ead at the gite to be developed; )

(2) That the structures will b
e safe and co
in accordance with good sngineering p:acticu?.:EECt.d

{3) That all unnecess [
ary ener. loases,
- hydraulic works or in machanicg{ or elzct:?;:?.r ia
equipment, will be avoided.

B. Whether in relation to exi

sting or probabl
B e 00 it
4 e u zation of th
vater, storage possibilities, and head will b: ;:::i:?g:d.

-3=
o

¢. Whether sald project will be in general accerd with
the most beneficial utilization of the water for
navigation, water power, irrigation, or other public
uses, and for aiding flood control, reclamation, and

similar developmants.

D. Whether proper provision is made for present or
future slectrical interconnection with other projects
or systems in order to take advantage of diversity
of streamflow and of power demands. :

E. Whether the use to which the power will be devotsd :
is, in general, in accord with the public interest. '

F. Whether thc-npplicant is financially able to carry
out the developmant.

G. Whether the construction, maintenance, and operation

of the proposed project works will interfere or be in-
consistent with the purpose for which any reservation,

as defined in the Paderal Power Act, was created or acquired.

Article 3. The priority granted under the permit
shall be lost if the Permittes fails to fulfill the require-
ments. of the permit, if the permit is canceled by order of the
Commission, or if the Permittee fails, on or befors the
sxpiration date 6f the permit, to file with the Commission
or its designated agent an application for license for the
proposed project in conformity with the Commission's rules
and regulations then in effect.

Article 4. The Permittee shall keep accurate records
of all expanditures mads for ths purposes authorized by
the permit, together with all vouchers and othar supporting
data relating to such sxpenditures, which records and
related materials shall be retained by the Permittae.

Article 5. The permit confers no authority upen the
Permittee to undertake construction of the proposed project,
or any part thereof, or to occupy or use lands or othar
property of the United States for the purposes of coastruction,
unless specific permission is given by the Commission for such
occupancy or use; and neither the granting of such authority
nor the performance of construction work, whether with or
without such authority, shall be deemed to have created any
equities or to have established any rights with respect to
issuance of a licenss for the proposed project, beyond what
would have been created or established had such authority
not been given or such work not been performed.
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Article 6. The permit is not transferable and may
be canceled By order of the Commisaion upon failure of the
Permittes to begin in good faith, or to prosscute diligently,
the investigations, sxaminations, and surveys contemplated
under the permit, or to comply with any other conditions
therein, or for any other good cause shown aftsr notice’
and opportunity for hearing.
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Dept of Water Resources

State House
Boise, Idaho

FEDERAL ENERGY REGULATORY COMMISSION
WASHINGTON. D. C. 20429
SAL SFPRETUETY BNLaYES
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STATEHOUSE
1 BUISE, IDAHO 83720
i (208) 334-4440

......

HOWARD, CHARLES b,
1139 FALLS AVE, EAST
TWwIN FALLS, ID 83301

SEPTEMBER 28, 1982

RE: PERNIT KO, 47«7771

DEAR PERMIT HOLDER?

ENCLUSED 18 A COPY OF YOuUR APPROVED APPLICATIUN FUR PERMIT. WE DIRECT YOUR
ATTENTION TO THE CONDITIUNS OF APPRUVAL ON THE FOURTH PAGE.

BE SURE TO NOTE THE SPECIAL CONDITIUM REGUIRING YUU TO INSTALL A
MEASURING DEVICE, OR AN ACCESS PURT TO PRUVIDE FUR THE INSTALLATION
OF MEASURING EQUIPMENT BY THE DEPARTMENT, ENCLUSED PLEASE FIND A
LIST OF MEASURING DEVICE OPTIUNS, AND SPECIFICATIUNS FUR THE
INSTALLATION OF THE ACCESS POKT,

SINCERELY,

DAV1D R, TUTHILL, JR., P.E.
SUPERVISUR, WATER ALLUCATION SECTLUN

ENCLOSURE
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m Edwards, Howard & Martens, Inc.
ENGINEERS / PLANNERS / SURVEYORS IN THE FIELDS OF:

/o)

&

g%/}'

& e
i

4

1139 Falls Ave. E., Suvite B PLANNING
Twin Falls, |doho 83301 SURVEYING
Phone 734-4888 wf;ig:ms
o SEWAGE
TR ' ... STRUCTURAL
j PRI i, SUBDIVISIONS
Aty o i AIRPORTS
August 25, 1982 ‘- ! BRIDGES
AUG 26 1989
State of Idaho
Department of Water Resources "W”mwﬁgygaﬂi%gmma

Statehouse
Boise, Idaho 83720

Attention: L. Glen Saxton

RE: Permit No. gij 7771

Dear Mr. Saxton:

Please find herein a copy of FERC Permit for project
No. 6015-000 which is the same project as state permit
47-7771. I am hereby requesting that you grant final
approval to the above referred to state permit.

Respectfully yours,
EDWARDS * HOWARD * MARTENS, INC.

(o e D

Charles D. Howar L.S.

CDH/bn
ce: file

encl.
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20 FERC $62,210
UNITED STATRS OF AMERICA
FEDCRAL ENLRGY REGULATORY COMHISSICH

Charles D. Howard } Project Ho. 6015%-000

ORDER ISSUING PRELININARY PERNMIT
{ Issued August 5§, 1982 )

The Permittee 1/ filed an applicatinn for preliminary permit under
Section 4(f) of the Federal Power Act (Act), 16 U,S5.,C, 797(f),

for the proposed water power project as <described in the attached
public notice, 2/

Notice of the application was published in accordance with Section
4(f) of the Act and the Commission's requlations. All protests
that have becen submitted, petitions to intervene that have been
granted, together with all comments filed by Federal, State, and
local agencies have been fully considered in determining whether
to issue this permit. No party or agency commenting on the
application cobjected to the issuance of the permit.

Effects of 'This Preliminary Permit:

The purpose of any preliminary permit is to maintain priority of
application for a license during the term of the permit while the
Permittee conducts investigations and secures data necessary to
determine the feasibility of the proposed project and to prepare
an acceptable application for license. A preliminary permit does
not authorize construction of any project works. This permit does
require the Permittee to conduct certain studies, but under conditions
which will assure that those studies cause no significant adverse
environmental impacts. For these reasons, the issuance of this
preliminary permit is not a major Federal action significantly
affecting the quality of the human envivonment.

1/ 1In this, "Permittee" refers to the applicant or applicants
T named in the caption for this proceeding.

2/ Authority to act on this matter is delegated to the Director,
~  bivision of lydropower Licensing, Office of Electric Power
Regulation, under §375.308 of the Commission's vequlations,
45 Fed. Req. 21216 {(1980), as amended by Order No. 112 in
pocket Ho. RMB)I-5, issued lovember 21, 1980, FERC Statutes and

Regulations % 30,211 (43 Fed. Reg. 79024).

DC~A-12

Any concerns raised in the comments, protests, or petitions to
intervene addressing the potential effects of actually constructing
and operating the proposed project are not affected by the issuance
of a preliminary permit.

The Articles of this permit provide for studies, in coordination
with the appropriate agencies, to address the technical, economic,
and environmental considerations related to the proposed project.
Should the Permittee find the project to be feasible and file an
application for a license, all interested persons and agencies
will be given notice and have an opportunity to review the application
present their comments concerning the project and the effects of
its construction and operation, and seek to participate in the
licensing proceeding.

The named Permittec is the only party entitled to the preference

and piiority of application for license afforded by this preliminary
permit, 1In order to invoke this permit-based pricority and preference
in any subsequent licensing competition, the named Permittee must
file an application for license as the sole applicant, thereby
evidencing its intent to be the sole licensee and hold all proprietary
rights necessary for the construction, operation and maintenance

of the propased project. Should any other parties intend to hold
during the term of any license issued any of these proprietary

rights necessary for project purposes, they must be included as

joint applicants in any application for license filed. In such an
instance where parties other than the Permittee are added as joint
applicants for license, the joint application will not he eligible
for any permit~based preference or pricrity. City of Fayetteville
Public Works Commission, Project No, 3137, et al., "Order Determining
Preference, 1Issuing Preliminary Permit and Denying Competing
application™ (16 FERC 1 61,209}.

Term of Permit:

The proposed project is considered a small scale development.
Feasihility studies for small projects are limited in scope and
should not require the maximum term for a preliminary permit (36
months) permitted under the Act. Therefore, the term of this

permit is limited to 24 months. Review of this project indicates
that this permit term should be fully adequate to complete the
necessary studies if they are pursued expediticusly. Extension

of the term of this permit will not be granted, except in unusual
circumstances where good cause for extension is clearly demonstrated.

l//ﬂ?ﬁ%%




It is ordered that:

(A) A preliminary permit is issued to the Permittee for the
proposed project as described in the attached notice, for a period
effective the first day of the month following the month in which
this permit is issued, and ending either 18 months from the effective
date or on the date that an application for license submitted hy
‘he Permittee has been accepted for filing, whichever occurs first.

is permit is subject to the terms and conditions of the Federal
sower Act (Act)}, which is incorporated by reference as part of
this permit, and subject to the regulations the Commission iassues
under the provisions of the Act.

n—

(B) This permit is also subject to Articles 1 through 6 set
forth in Form P-l1 (revised Cctober 1975), entitled “"Terms and
Conditions of Preliminary Permit," attached to {reported at 54
FPC 1797) and made a part of this permit, and subject to the
following special conditions set forth as additional articles:

Article 7. 1In the intevest of protecting and developing the
natural resources and other environmental values of the project
area, the Permittee shall consult with the appropriate Federal,
State, and local agencies in their fields of responsibility and
expertise, shall conduct its project investigations in a manner
which protects the environmental integrity of the area, and shall
fully explore all feasible alternatives to the project and alternative
project designs, taking into account impacts on natural resources
and other environmental values. These resources and values include,
but are not limited to: forests, land management and treatment,
fish, wildlife, recreation and public use, flood regqulation, water
and air quality (including water supply, ground-water studies,
waste treatment and disposal), public health and safety, archeological,

( storic and cultural sites, threatened or endangered species of

. .ora and fauna, and scenic and aesthetic values. The Permittee
shall initiate and conduct, or have conducted, any studies that
may be necessary to determine the impact of the construction and
operation of the proposed project on these natural resources and
values and measures needed to protect and develop them or to provide
for their mitigation or replacement, including alternative designs
and operational measures, and shall utilize the results of these
studies in the preparation of the relevant exhibits or reports
required to accompany any application for a license to construct
and operate the project. In connection with studies pertaining to
archeclogical and historic and cultural sites, the Permittee
shall consult with the State Historic Preservation Officer for
each state in which any part of the project would be located, and
the National Park Service of the U.S. Department of the Interior.

Article 8. The Permittee shall submit in triplicate at the
close of each six-month period from the effective date of this
permit, to the Director, Qffice of Electric Power Regulation, with
a copy to the FERC Regional Engineer for the Region in which the
proposed project would be located (the Commission's authorized
representative for the purposes of this permit), or to any other
officer the Commission may designate, and a copy, if requested, to
any agency consulted, accurate statements of the progress of all
investigations, consultations, and studies accomplished during the
period and of work contemplated under this permit for the ensuing
period,

Article 9, The Permittee shall, for the purpose of assuring
the caoperation required by the terms of the permit, designate a
liaison officer to act for the Permittee in keeping appropriate
Federal, State, and local agencies specified in this permit currently
informed about the progress of investigations throughout the term
of the permit. The liaison officer shall communicate with those
agencies within 60 days from the date of issuance of this permit.

Article 10. The Permittee shall, during the initial period
of the permit, consult with the U.S5. Fish and Wildlife Service of
the Department of the Interior, the State fish and game agencies,
and the National Marine Fisheries Service of the U.S. Department
of Commerce if the project affects anadromous fish, to obtain
their views and recommendations on studies to be conducted during
the term of the permit .to assess the effect that the proposed
project might have on fish and wildlife resocurces, and the facilities
or measures that may be needed to conserve and develop those resources,
A copy of the report on the Permittee's study shall he filed as
part of the fish and wildlife exhibita’ or reports of any subsequent
application for license.

Article ll. The Permittee shall coordinate the studies
for the proposed project authorized by this permit with the
Reglonal Director of the Bureay of Reclamation, Department of
the Interior for the reglon in which the proposed project would
ba located,.

Article 12. During the development of the fish and wildlife
report pursuant to Article 10, the Permittee shall take into account
the regional fish and wildlife plan developed pursuant to the
Pacific Northwest Electric Power Flanning and Conservation Act,

Any inconsistencies with the regional plan must be specifically
addressed in any fish and wildlife report of any subseguent

application for license or exemption. /,
l/@
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UKITER STATLCS OF AMERICH
TEDERAL ENERGY REGULATORY COMMISSION

Charlex D. Howard H Project o, §015-000

ROTICE OF APPLICATION FOR PRFLIMINAPY PERMIT
{March le&, 1922)

Take notice that Srarles D, Poward (Arpidicriat: f1led nmn
FebrusTy 22, 1982, an applicstion £t Trelur:izary serrit [pursuant
ta the Federal Pouer Act, 6 L.5.C. 447 %Ll(a) - 933i%{71} fer
I'raject No, 6015 o be known asx the B>ce Creeu Hyde Projecy
located on Bock “reek im Twin Falla Coonvy, THahe. The applica-
tion i% on file with the Ucanisejon a-4 is ava1lasla foar public
inspect lon, Corfespondence wilh the 2licant stoguld be dirested
10t %r, Crarles N, “award, 1139 Falls
signal Jenter, S.ite N, Twin Falls,

Project Tescuiption - The propased =rd evt wicld cansist ol
§-foot high Jiversiom structuare: 1) inch d.areter,
1,608+ fooct lang pe aeky (1) & powrrIliane to I3rjaln three
seceratirg ynits 2i1th a combined ra S y of 12,000 %W,

evating <rder 3 vead 2f 103 Teck; - ite leng transs
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18 C.E.R. §4.30 et. seqg. (19813 and Docket Na. R#21-1%, issued
ober I9, 19Bl, &% Ted. Reg. %5245, November 9, 19M1.]

Cormission will accepr apolicatians [or jirense or eserption
licensing, or a notice of intent to subeit scch an ecplicas
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el plication for licensw Or eXemplion T.st bLe sidmicted to the
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4. sspecify the type of application fo onlng.  Any application
s i for llcense or exemprion from licensing muat 52 filed in accord-
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Project Mo, §015-000

Submiseion of a timely natice of intent to file an application

for prelininary permit, allows an Interested person to file an

aceeptable competing applicetlion for preliminasry pesmii no later
L]

than .

hgency Commsnts ~ Federal, State, and local agencies ste Invited
Lo zubmiit cOmments on the described application. (A copy of the

application may be Sbrained by agencies Airectly Irom the
Applicant,) If an agency Aoss not file comments within the time
set belaw, (t will be presumed Lo have na commenty,

Zsmpents, Protests, or Petitions LoD lsiervent - Anyons may s.bmit
meents, a protest, or & petleion to Intervens in accordance
#1th the Tequirements of the Rules of Practice and Procedure, 1
C.F.R, §1.8 or S1,10 {19801, 1In detecrnining the appropriate
AaCtion W take, the Commisxion will idec all protests oy
other comments filed, buk only thoss wha file a fetition to
intervend in accordance with the Com=ission's FRules may Teccre a
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E Form P-1
(Revised October, 1975)

FEDERAL ENERGY REGULATORY COMMISSION

35Fr -

TERMS AND CONDITIONS OF

- -}\jﬂ:L:Euuru
ik PRELIMINARY PERMIT

B

] Article 1. The Permittee shall make such enyinesring

and other investigations, secure such data, and perform such
acts as are necessary to determine the feasibility of the
proposed project and, if said project is found to be feasible,
to prepare an application for license for the prcject that will
be in conformance with current rules and regulations of the
Commission. In carrying out the requirements of this permit
the Permittee shall:

A. Install as soon as practicable, and thereafter
maintain, such stream gages and stream-gaging stations
as the District Engineer of the United States
Geclogical Survey having charge of stresam-gaging
operations in the region shall designate as nacessary
and beat adapted for the purpose of determining the
stage and flow of the stream or streams affected by
the proposed project, and shall provide for the required
reading of. such gages and for the adequate rating of
such stations. The numbex, deaign, location, and time
of installation of gages and stations, the rating of
such stations, and the determination of the flow of
the affected stream or streams, shall be made under
the supervigion of, or in cooperation with, the
District Engineer of the United States Geological
Survey having charge of stream-gaging in the region of
said project; and the Permittee shall advance to said
Geological Survey the amount of funds estimated to be
necessary for such supervision, or cooperation for such
periods as may be mutually agreed upon. The Permittee
shall, to the satisfaction of the Commission, keep
accurate and gufficient records of the stage and flow
of the affected stream or streams, and shall make such
records available to tha Commission at such times as
the Commission may prescribe.
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EXHIBIT 4.2

ROCK CREEK B. Sink such test pits or make such borings or other
foundation explorationa, and make such detailed
HYDROELECTRIC PRQJECT geologic studies and tests on foundations and f£ill
CROJECT  LOCATION materials, as Are pecessary to support gﬂg&;p}nary

englineering dasigns and cost estimates. 7<¢
J-U-B ENGINEERS, INC ’ .
Enginesrs Surveyors FPlonnars .
Boise, Kaho
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C. Beagin the required inveatigations withi
n 60 da
::E;rizgszgfgzgzogf fﬁ. ﬁe:mit, and thereafter prof:cut-
Such manner and at such rat
in the judgment of the Cammi :
campletion within the p-riodlgéozh:igi:;f:?r. Fheir

D. Purnish with an application
for licensa sub
tié:g :1th the Cammilsion copies of cngineeri;q :;guently
gn oghc r:ports. results of tests and analyses, and
inz.‘ti;:tigifrmaticn %ecurad in connection with the
under s ' :faminntions and surveys conducted

E. Exercise nppropfinte measur
as at all times

:::i:autudiel to prevent irreparable damage to :::ing
s g:eg:sggr:geagrogoaeg pProject. All test siteg

closely aa possible to thei
original condition, and to th *tn
Commissionts authoéized rz sentatine. aon OF the
Federal lands are affectadpr:'.ntativ" faction "

0 the sat

of the agency udminiltnriné such lizz.fafnctinn

Article 2. A licanse will be isau
ed for th :
SIS Saat L n,he dsdmen: of eheCormllalon IEORES .,
naive an fo -
::::tg: d;v:iopmant of a waterway or watfrwayl ;ogh:himgizve
aen utilg tit-:stut- or foreign commerce, for the improv on
bcnoficia;. on of water power development, and for other.m.nt
reachioe s gzzii:c:.:;,tincéudinghiacreational Purposes. In
& desgirahili '
the Commission will consider, among o:it:fti:;;i?g & Hoense,

A. Whether the maps, plans, and specifications are such:

{1) That ru11, practicahle ut{
lizat
gado of the water, Btorage pos-ibilizge:ilin:.
s2d at the site to be develoned; ’

{(2) That the structures
will be safe and co
in accordance with good engineering practice?.::ECt.d

{3) That all unnecess

ary energy lo

_ hydraulic works or in mechanicg¥ or.:;:ét:f:tgar {n
equipment, will be avoided. .

géojﬁgzzhzgointitlation to existing or probable futyra
for the ruriees e same or adjacent straams, the potential
vates o tu 88T practicable utilization of the available

P rage pogaihilitias, ana head will be maintained.
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¢. Whather said project will be in general accord with
the most beneficial utilization of the water for
navigation, water powar, irrigation, or cther public
unes, and for aiding floocd control, reclamation, and
gsimilar devalopmants.

D. Whethar proper provision is mades for present or
future elactrical interconnaction with other projects
or syatems in order to take advantage of djiversity
of streamflow and of power demands. :

¥. Whether the use to which tha power will be devoted
is. in general, in accord with the public interest,

F. Whether the applicant is financially abla to carry
out the development.

G. Whether the construction, maintenance, and oparation

of the proposed project works will interfere or be in-
consistent with the purpcse for which any ressrvation,

as defined in the Federal Power Act, was created or acquired.

Article 3., The priority granted under the permit
shall be lost if the Permittee fails to fulfill the reguire-
ments. of tha parmit, lf the permit is canceled hy order of the
Commission, or if the Parmities fails, on or before the
expiration date 6f the permit, to file with the Commission
or its designated agent an appiication for license for the
proposed project {n conformity with the Coomission’s rules
and regulations then in effact.

Article 4. The Permittes shall keep accurata records
of all expenditures made for the purposes authorized by
the permit, together with all vouchers and other supporting
data relating to such expenditurss, which records and
related materials shall be retained by the Permittas.

Article 5. The permit confers no authority upon the -
Permittea to undertakas construction of the proposaed project,
or any part thereof, or to occupy or use lands or other
property of tha United States for the purposes of construction,
unlass specific permimasion is given by the Commissgion for such
occupancy or use; and neither the granting of such authority
nor the performance of construction work, whether with or
without such authority, shall be deemed to hava created any
equities or to have established any rights with respect to
issuance of a license for tha proposed project, beyond what
would have besn creatsd or eatablishe2 had such aunthority
not besn given or such work not been parformed.
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Articie €. The permit is not tranaferabls and may
be canceled by order of tha Commission upon failurs of the
Permittee to begin in good faith, or to prosecute diligently,
the investigations, examinations, and surveys contemplated
under the parmit, or to comply with any other conditions
therein, or for any other gcod cause shown after notice
and opportunity for hearing.




Edwards, Howarf{s Martens, Inc.

1139 Falls Aven
Twin Falls, Idaho 833
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State of Idaho

Department of Water Resources
ATTN: L. Glen Saxton
Statehouse

Boise, Idaho 83720
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é{@f@}\ State of idaho
gt -G
N DEPARTMENT OF WATER RESOURCES
vwo STATE OFFICE, 450 W. State Street, Boise, idaho
JOHN V. EVANS Mailing address:
Govemar Statehouse
Boise, idoho 83720
A. KENNETH DUNN (208) 334-4440
Darecror

April 6, 1982
RE: Application for Permit No. 47-7771

Charles D. Howard
1139 Ralls Ave. East
Twin Falls, ID 83801

Dear Mr. Howard:

We have completed a preliminary review of the above referenced application. This
review has included advertising by the regional office and a verification that all
required preliminary information has been provided.

For power projects that are under the jurisdiction of the Federal Energy Regulatory
Commission (FERC), we withhold final action on the application pending FERC approval
of (1) a preliminary permit, or (2) an exemption. If you have not yet contacted
FERC, the address below is a good starting point:

Regional Engineer

San Francisco Regional (Office
Federal Energy Regqulatory Commission
333 Market Street, Sixth Floor

San Francisco, CA  94105-2195
Telephone No. (415) 974-7177

The continued validity of this application is contingent on your proceeding with
due diligence toward obtaining an approval or an exemption from FERC. Please keep
this office informed of progress in this regard.

Sincerely,

‘~5;
%EN SAXTON
f, Operations Bureau
o~y P
é%g?ﬁ:kw
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10.

11.

12.

13.

14.

ITEMIZED ESTIMATE

Turbine/Generator - Turbine coupled to a generator
through a speed increaser -

3 - 400 KW @ 143,496/ea $430,488.00

Appurtenant Eguipment 66,000.00
Station Electric Equipment 52,800.00
Power House (including excavation) 59,400.00
Switchgear and Controls 72,600.00
Civil Works (riprap, wingwalls) 13,200.00
Diversion {(including excavation) 43,888.00
Access Road ~ Powerhouse (south) -.5 mi 50,000.00

Powerhouse (north) -.3 mi 15,000.00

Penstock - .5 mile (48" steel pipe)

290,400.00

Bridge - 65' x 12' (concrete) 18,000.00
Transmission lines - .9 miles @ 15,000/mi 13,500.00
Federal Licensing 3,000.00
Engineering and Administration 112,827.00
Contingency 15% 186,165.00

TOTAL

$1,427,268.00




Twin Falls, Idaho 83301
RE: Application for permit

Dear Mr. Blau:

in your letter dated November 17, 1981.

The application for permit was filed under the name
Charles D. Howard. However, the project will be developed
by EMH Investments, a partnership. The principals of this
partnership are Carl V. Edwards, Gerald Martens, and Charles
D. Howard.

Individual financial and partnership statements are
enclosed. The capital required to construct this project
will be provided by a commercial loan from Idaho First
National Bank.

Respectfully yours,

EDWARDS * HOWARD * MARTENS,

(Gaadildmr!

Charles D. Howard, P.E./L.S.

CDH/bn
cc: file

encl.

L— ‘Wesnide Office Building, 5th 5t. and Tst Ave., Ketchum, Idaho 83340, 726-4479

m Edwards, Howard & Martens, Inc.
ENGINEERS / PLANNERS / SURVEYORS IN THE FIELDS OF

1139 Falls Ave. E., Suite B~ PLANNING
Twin Falls, idaho 83301 . SURVEYING
Phone 734-4888 Lk T Hicknkays
Bitiraie. mg, e SEWAGE
December 2, 1981 ' STRUCTURAL
SUBDIVISIONS
. e AIRPORTS
AN BRIDGES
Mr. Terry G. Blau
Idaho Department of Water Resources R
1041 Blue Lakes Blvd. North L - i

Enclosed is the additional information that you regquested

INC.

238 E. South 5t., Grangeville, daho 83530, 983-2660  mmmd

L
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D TS E. M. H. INVESTMENTS
e e

PARTNERSHIP AGREEMENT

This Agreement of Partnership, made and entered into on this
FPirst day of April, 1977, between Carl V. Edwards, Grangeville,
Idaho, Gerald Martens, Jerome, Idaho, and Charles D. Howard,
Twin Falls, Idaho.
The said parties hereto, having mutual confidence in each
other, hereby form with each other a partnership, upon the
terms, covenants and conditions hereinafter set forth.
PURPOSE
The partnership shall be for the purpose of engaging in and
carrying on the business of investing and any other business
related thereto.

NAME OF PARTNERSHIP

The firm name of the partnership shall be E. M. H. Investments.

PLACE OF BUSINESS

The principal place of business shall be Twin Falls, Idaho.
DURATION

(A) DURATION: This partnership shall commence on the First

day of April, 1977, and shall continue until dissolved by

mutual consent and agreement.

{B) OPTION TO TERMINATE: It shall be at the option of a

majority of the partners to terminate said partnership by

tual agreement at any time they may elect to do so.

Page 1 of 8
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CONTRIBUTIONS

(A) - PARTNERSHIP CAPITAL: The capital of the partnership
shall consist of any assets, sc stated "EMH INVESTMENTS".

(B) WHEN CONTRIBUTIONS TO BE MADE: Contribution to the
capital of the partnership or promisary note by each partner
shall be made as required by majority of partners.

(C) EFFECT OF FAILURE TO MADE CONTRIBUTION: If a partner
does not make his entire contribution or promisary note to
the capital of the partnership on, or before, December 31,
the year requested by majority of partners, this agreement
of partnership is void. Any contribution of capital of the
partnership theretofore made by any partner shall be returned,
along with interest accrual, to the partner who has made such
contibution.

(D) WITHDRAWALS FROM CAPITAL: No partner shall withdraw

any part of the capital of the partnership without the consent,
in writing, of all other partners.

PARTHNERSHIP PROPERTY

(A) PARTNERSHIP PROPERTY: All property originally paid, or
brought into, or transferred to the partnership as capital
contributions of the partners, of subsequently acquired by
purchase or otherwise on account of the partnership, is
partnership property.

(B) PROPERTY TO BE IN PARTNERSHIP NAME: The title to all
partnership property shall be held in the name of the partner-

ship.

Page 2 of 8
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RIGHTS, DUTIES AND LIABILITIES OF PARTNERS

{A) DILIGENCE AND APPLICATION TC PARTNERSHIP BUSINESS: As
per the time schedule agreed upon by all partners, all of
said partners will, at\all,times, during the continuance of
the partnership, diligently employ themselves.in the partner-
ship and carry on the same for the greatest advantage to its
interest. Each and every one of the partners shall apply to
the best of his ability all of his expériences, training and
talents in the performance of such work as may be required
in the furtherance of the business of the partnership.
{B} PAYMENT OF SEPARATE DEBTS OF PARTNERS: IHDEMNIFICATION:
Each partner shall pay separate debﬁs punctually and shall
indemnify the other partners and the capital and property
of the partnership against the same and all expenses on
account thereof.
(C) FEES CHARGED: Fees to be charged shall be determined
initially by the partner performing the services after
consulting at least one other partner, or under whose super-
vision the work was done. All stafements for fees shall be
reviewed by the managing partner prior to mailing.
(D) ACCOUNTING FOR FEES AND COMPENSATION RECEIVED: Unless
otherwise agreed by all partners, each actively participating
partner shall account to the firm for all compensation received
and attributable to his personal services, including by way
%of example but without limitation, salaries of all kinds,
Q% fees for services, appraisal fees, director's fees, and fees

Ay

NG for serving as trustee, guardian, executor, or other fiduciary.

S
@ Page 3 of 8




MANAGEMENT QOF BUSINESS

(A) RIGHTS OF MANAGEMENT: All partners have egual rights
in the management and conduct or the partnership business,
except as provided in this agreement.
(B) CONTRACTS: Subject to any limitations and restrictions
imposed by this agreement, in consultation with each partner,
for the purposes of the business aforesaid, shall have equal
power to use the name of the firm, and to bind the same, in
making contracts and purchasing éoods, ahd in otherwise
trading, buying, selling, and managing on behalf of said
partnership.
(C) CONTRACTS: LIMITATIONS ON AUTHORITY: A partner shall
not purchase or enter into a contract for the purchase of real
or personal property exceeding the value of $1,000.00 without
the previous consent in writing of all other partners. If
a partner shall purchase or enter into a contract for the
purchase of such property without first having obtained the
written consent of all other partners, the other partners
shall have the option either to take such real or personal
property on account of the partnership, or to let such property
remain the separate property of the partner who shall have
so purchased or entered into the contract to purchase such
property.
(D) LEASES: CONVENANCES: All leases or conveyances of real
§or personal property on behalf of the partnership must be
£§§’ executed by all partners.
§
&
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(E} RELEASE OR DISCHARGE OF OBLIGATIONS DUE PARTNERSHIP: No
partner shall, without the consent of the other partners,
compound, release, or discharge any debt which shall be due

or owing to the partnership, without receiving the full amount
thereof.

(F) EMPLOYMENT AND DISMISSAL OF PERSONNEL: No partner shall
hire or dismiss, except in case of gross misconduct, any
person in the employment of the partnership without the con-
sent 0of the other pértners.

(G} INDEMNITY BY PARTNERSHIP: The partnership will indemnify
each partner in respect of payments made and personal liabilities
reasonably incurred by each partner in the ordinary and proper
conduct of the partnership business, or for the preservation
of its business or property.

(H) BANK DEPOSITS AND ACCOUNTS: All partnership funds shall
be deposited in the name of the partnership in accounts in

the Idaho First Wational Bank, at Blue Lakes Branch, Twin Falls,

State of Idaho.

PROFITS AND LOSSES

(A) SHARING OF PROFITS: The partners shall be entitled to
the net profits arising from the operation of the partnership
business that remain after the payment of all expenses of
conducting the business of the partnership. Each partner
sE!El be entitled to the share of the profits specified below:
S |
(>
jé"?
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NAME AMOUNT
Carl V. Edwards 1/3
Gerald L. Martens 1/3
Charles D. Howard 1/3

(B) LOSSES: All losses which shall occur in the operation
of said business shall be paid out of the capital of the
partnership and profits arising therefrom, or, if the same

shall be deficient, by the partners in the following shares:

NAME AMOUNT
Carl V. Edwards 1/3
Gerald L. Martens 1/3
Charles D. Howard 1/3

(C) WITHDRAWALS: 1IN ANTICIPATION OF PROFITS: The partners
shall have the right to withdraw out of the business in
anticipation of their respected profits such sums as may by
them be jutually agreed upon, but such sums are to be

drawn only after there has been entered on the books of the
copartnership a dated agreement, including the amount to be
drawn by the respective partners, the times at which sums

shall be drawn, and any conditions or matters mutually

agreed upon; and the signature of all partners shall be affixed

thereon.

BOOKS OF ACCOUNT: ANNUAL ACCOUNTING

(A) BOOKS OF ACCOUNT: Books of account shall be kept by the
partners and proper entries made therein of all the sales,

chases, receipts, payments, engagements, transactions,
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and property of the partnership.

(B) PLACE WHERE BOOKS AND RECORDS TO BE KEPT: The said
books of account, and all securities, papers, and writings

of the partnership shall be kept at the principal place of
business at 1139 Falls Avenue East, Twin Falls, State of
Idaho, or in such other place where the business shall be
carried on, and each partner shall have free access at all
times to examine and copy the same.

{(C) ANNUAL ACCOUNTING: On December 31, of every year a
general accounting shall be made by the partners of all the
sales, purchases, recelipts, payments, engagements, and trans-
actions of the partnership during the then preceding year,
and of all the capital, property, engagements, and liabilities
for the time being of the partnership.

NOTICE TO PARTNERS

All notices to the partners pursuant to this agreement shall
be in writing and shall be deemed effective when given by

personal delivery or delivery by the United States Postal

sttem.
AMENDMENTS

This agreement, except with respect to vested rights or
partners, may be amended at any time by a 100% vote as

measured by the interest in the sharing of profits and losses.

e
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IN WITNESS WHEREOF, The partners have executed this agreement
on the day and year first above written.

(Signatures)

W//M

CARL V. EDWARDS

el

/’-‘" 21/4 J/J // / %5-/

“GEDALD L. MARTENS

(Acknowledgements)
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POMER CALCULATIONS FOR APPLICATION No. Y7777

P = Kilowatts 74 X hp 2200 = |28 kW proposed
Q = cfsz O

H = feet = 1O

e = efficiency 2

e=p011.8) = |g2a(il8) = e 87 -

SZOO(HQ\

Based on the above calculations the proposed project

must have an R L% efficiency.
?W KBCE. q-s-%82
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NGO ZE OF RBPPLICATION FOR MRTE, <IGHT
Hotice Is hereby siven thal the following arrlicatlion{s} have
heen submitted ¥#or permil to arprarriate the public walers of the

Stale of Idaho:

- Yo Yarai
HOWARD., CHARLES D.
1139 FALLS RVE. EAST. TWIN FALLS. ID 83381
Source: ROCK CREEK tribulary to SNRKE RIVER
Date Filed: 11161381
Amount: 282.88 CFS

Diversion Faintl: SENW SWNH NWNW Sec 23 T @95 R 18E, TWIN FALLS Ce.

ice: INDUSTRIRL {1.88 CFSY from 81-81 to 1231
FPOWER C208.88 CFSY  #rom 81,781 to 12-°31
FIRE PROTECTION ¢1.88 CFs>  #rom 81781 to 1231

FPlace af Use: NWNW Sec 25 T 895 R 16E

Diversion Means: DIVERSION TO PENSTOCK. FOWER PLANT. TRANSMISSION LINE

I¥ issued. lthe rermit{s) will be subiect lo all rFrior waler
rights. Protests asainst the srantins of any rermil musl be filed
wilh the Director of the Idaho Derariment of Haler Resources. 1841
Blue Lakes Blvd., North: Twin Falls. Idaho 83381 and received on
or before DECEMBER 1. 1981.

A, KENNETH DUNN

Director

S

EPublished 1273 & 12-18-51.
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019.8IN 12:52
legal noti Ao atar
;I‘;\Bursda , December 3,

1.

NOTICE OF
APPLICATION FOR
WATER RIGHT
Notice is hereby given
that the following
application(s) have been
submilted for permit to
appropriate the public
walers of the State of

Idaho:

47-7711
HOWARD, CHARLES D.
1139 FALLS AVE. EAST,
TWIN FALLS, ID 83301
Source: ROCK CREEK
tribulary to  SNAKE
RIVER
Date Filed: 11/16/1981
Amount: 202.00 CFS
Diversion Point: SENW
SWNW NWNW Sec 25 T
%QS R 16E, TWIN FALLS

o

Use: INDUSTRIAL (1.00
CFS) from 01/01 to 12/31
POWER: (200.00 CFS)
from 01/011012/31

FIRE PROTECTION (1.00
CFS8) from 0110110 12/31
Place of Use: NWNW

Sec 25T 09S R 16E
Diversion Means:
DIVERSION T0

PENSTOCK, POWER
ELI\}AENT' TRANSMISSION
|



~TATE OQF IDARHD

DEFARTMENT OF WRATER RESQURCES
Southern Resion -

1831 Blue Lakez Blud N.
Twin Falls, Idaho 33301

(208 734-3578

NOVEMBER 25, 1981

Times News
P. 0. Box 548
Twin Falls, Idaho 8x381]

Gentlemen:

Enclosed vou will find a lesal notlice which we wish to have published

on the dates indicated (ance a week for twe conseculive weekly Issues?

in vour newsrarer. Ne have allowed amrle time for vou lo submit a 3allev
proof to this office for review hefore the first publicatlion date. If
vou cannol rublish the notice on the rrarosed dates. rlease contacl us
Immediatlely.

An affidavit of publicatlion musi he submitled te the Derariment alons
witlh the publication kill. VYour coorperalion Is arrrecialed.

FPleace send the atffidavit of publicaliaon and rublicalion hillina to this
office before DECEMBER 21. 12381.

Yours trulys

Mary A. Hill
Segrelary

Encl,

”&{@’3//‘,
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POINT OF DIVERSION AND STREAM INDEX INFORMATION
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