State of Idaho
Department of Water Resources

Water Right License

WATER RIGHT NO. 45-07642
Priority: May 11, 1989 Maximum Diversion Rate: 1.23 CFS
Maximum Diversion Volume: 518.7 AF

This is to certify, that EARL LAVELL WARTHEN

PO BOX 145

ALBION ID 83311 has complied with the terms and conditions
of the permit, issued pursuant to Application for Permit dated May 11, 1989; and
has submitted Proof of Beneficial Use on February 4, 1994. An examination indicates
that the works have a diversion capacity of 1.230 cfs of water from:

HOWELL CREEK tributary to MARSH CREEK

source, and a water right has been established as follows:

BENEFICIAL, USE PERIOD OF USE RATE OF DIVERSION ANNUAL VOLUME
POWER 09/15 to 04/15 1.23 CFS 518.7 AF
LOCATION OF POINT(S) OF DIVERSION: SESW , Sec. 16, Township 125, Range 25E

CASSIA County

PLACE OF USE: POWER

TWN RGE SEC
128 25E 16 SENW

CONDITIONS OF APPROVAL AND REMARKS

1. The maximum diversion volume is defined as the maximum
allowable volume of water that may be diverted annually from the
source under this right. The use of water confirmed by this
right is limited to the amount which can actually be beneficially
used. The maximum diversion volume may be adjusted to more
accurately describe the beneficial use or to implement accepted
standards of diversion and use efficiency.

2. This water right is appurtenant to the described place of use.

3. This right is subject to all prior water rights and may be
forfeited by five years of non-use.

4. Modifications to or variance from this license shall be made
within the limits of Section 42-222, Idaho Code, or the
applicable Idaho law.

5. This right does not constitute Idaho Public Utilities Commission
or Federal Energy Regulatory Commission approval that may be
required.

6. Use of water under this right shall be non-consumptive.
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State of Idaho
Department of Water Resources

Water Right License

WATER RIGHT NO. 45-07642

CONDITIONS OF APPROVAL AND REMARKS

The rights for the use of water confirmed in this license

shall be junior and subordinate to all rights for the use of
water other than hydropower, within the State of Idaho that are
initiated later in time than the priority of this right and

shall not give rise to any right or claim against any future
rights for the use of water, other than hydropower, within the
State of Idaho initiated later in time than the priority of this
right.

Use of water under this water right will be regulated by the
watermaster of State Water District No. 45F.

The right holder shall maintain a measuring device and lockable
controlling works of a type approved by the Department in a
manner that will provide the watermaster suitable control of the
diversion.

The right holder shall pay the extra costs of the watermaster in
monitoring measuring devices at his point of diversion and also
his point of discharge back to Howell Creek, and any additicnal
monitoring of other water rights that is required as a result of
this hydropower project.

This right shall be subject to the diversion of water under water
rights for irrigation purposes diverted during the non-irrigation
season provided the use is in compliance with applicable law, and
the ground will absorb the water.

puring the non-irrigation geason, a flow of ten miner’s inches
(0.20 cfs) or more shall bypass the point of diversion. The
bypass shall be measured at the point of diversion unless a
downstream user shows 1) the 0.20 cfs is not available
downstream, and 2) he is being injured by the unavailability, at
which time the department may increase the bypass to satisfy the
water need downstream.

The diversion and use of water for hydropower purposes under this
license is subject to review by the Director on or after

February 1, 2004. Upon appropriate findings relative to the
interest of the public, the Director may cancel all or any part
of the use authorized herein and may revise, delete or add
conditions under which the right may be exercised.

The right heolder shall maintain a measuring device of a type
acceptable to the Department near the point of discharge into
Howell Creek for the purposes of determining system losses.

This license is issued pursuant tc the provisions of Section 42-219, Idaho Code.
Witness the seal and signature of the Director, affixed at Boise, this /17 —

day of

A pric , 1978




BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE
STATE OF IDAHO
IN THE MATTER OF LICENSE )
NO. 45-07642 IN THE NAME OF ) ORDER GRANTING PETITION
EARL LAVELL WARTHEN ) FOR RECONSIDERATION
)

This matter having come before the Department of Water Resources (Department) as a petition to
reconsider the issuance of a water right license, the Department makes the following Findings of Fact,
Conclusions of Law, and Order:

FINDINGS OF FACT

. On March 31, 1998, the Department issued a preliminary order (order) granting Water Right License
No. 45-07642 (license) m the name of Earl Lavell Warthen (petitioner).

. On April 9, 1998, the petitioner filed a Petition for Reconsideration (petition) with the department in

connection with the order. The petitioner asserts that the total annual volume of water developed in
accordance with Permit No. 45-07642 was not properly recognized in the license.

CONCLUSIONS OF LAW

Section 67-5243(3) , Idaho Code, provides in pertinent part as follows:

Unless otherwise provided by statute or rule, any party may file a motion for
reconsideration of a recommended order or a preliminary order within fourteen (14)
days of the issuance of that order. The presiding officer shall render a written order
disposing of the petition.

. The Department should grant the petition for reconsideration of the order pursuant to Section 67-
5243(3), Idaho Code, to provide an opportunity to review the total annual volume listed on the license.

ORDER
In order to further review and evaluate the information asseried in the petition, it is ordered that the
petition is hereby GRANTED.
yZis
Dated this (7 day of ___ /302 /1 , 1998,

e,
ML

NORMAN C. YOUNG,
Water Management Division




Degpartment of Water Resources

WATER RIGHT LICENSE

WATER RIGHT NO. 45-07642

Priority: May 11, 1589 Maximum Diversion Rate: 1.23 CFs
Maximum Diversion Volume: 375.1 AF

This is to certify, that EARL LAVELL WARTHEN

PO BOX 145

ALBION ID 83311 has complied with the terms and conditions
of the permit, issued pursuant to Application for Permit dated May 11, 1989; and
has submitted Proof of Beneficial Use orn February 4, 1994. An examination indicates
that the worke have a diversion capacity of 1.230 c¢fs of water from:

HOWELL CREEK tributary to MNARSH CREEK

source, and a water right has been established as follows:

PERIOD OF USE  RATE OF DIVERSION  ANNUAL VOLUNE
09/15 to 04/15 1.23 CFS 375.1 AF

INT(S) OF DI ] SESW , Sec. 16, Township 1258, Range 25E
CASSIA County

128 25E 16

CONDITIONS OF PR AND R K8

The maximum diversion volume is defined as the maximum
allowable volume of water that may be diverted annually from the
source under this right. The use of water confirmed by this
right is limited to the amount which can actually be beneficially
used. The maximum diversion volume may be adjusted to more
accurately describe the beneficial use or to implement accepted
standards of diversion and use efficiency.

This water right is appurtenant to the described place of use.
This right is subject to all prior water rights and may be
forfeited by five years of non-use.

Modifications to or variance from this license shall be made
within the limits of Section 42-222, Idaho Code, or the
applicable Idaho law.

This right does not constitute Idaho Public Utilities Commission
or Federal Energy Regulatory Commigsion approval that may be
required.

Use of water under this right shall be non-consumptive.

SUPERSEDED

MIC e~
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Department of Water Resources

WATER RIGHT LICENSE

WATER RIGHT NO. 45~-07642

CONDITIONS OF APPROVAL AND REMARKS

The rights for the use of water confirmed in this license

shall be junior and subordinate to all rights for the use of
water other than hydropower, within the State of Idaho that are
initiated later in time than the priority of this right and

shall not give rise to any right or claim against any future
rights for the use of water, other than hydropower, within the
State of Idaho initiated later in time than the priority of this
right.

Use of water under this water right will be regulated by the
watermaster of State Water District No. 45F.

The right holder shall maintain a measuring device and lockable
controlling works of a type approved by the Department in a
manner that will provide the watermaster suitable contrcl of the
diversion.

The right holder shall pay the extra costs of the watermaster in
monitoring measuring devices at his point of diversion and also
his point of discharge back to Howell Creek, and any additional
monitoring of other water rights that is regquired as a result of
this hydropower project.

This right shall be subject to the diversion of water under water
rights for irrigation purposes diverted during the non-irrigation
season provided the use is in compliance with applicable law, and
the ground will absorb the water.

During the non-irrigation season, a flow of ten miner‘s inches
(0.20 cfs) or more shall bypass the point of diversion. The
bypass shall be measured at the point of diversion unless a
downstream user shows 1) the 0.20 cfs is not available
downstream, and 2} he is being injured by the unavailability, at
which time the department may increase the bypass to satisfy the
water need downstream.

The diversion and use of water for hydropower purposes under this
license is subject to review by the Director on or after
February 1, 2004. Upon appropriate findings relative to the
intereat of the public, the Director may cancel all or any part
of the use authorized herein and may revise, delete or add
conditions under which the right may be exercised.

The right holder shall maintain a measuring device of a type
acceptable to the Department near the point of discharge into
Howell Creek for the purposes of determining system losses.

SUPERSEDED

* ——

This license is issued pursuant to the provisions of Section 42-219, Idaho Codﬁz

¥yWitness the seal and signature of the Director, affixed at Boise, this,

7/4/?/6 : 19 75 .




Form 217

11/91 p
RECEIVED
FEB & 1994 STATE OF IDAHO
Degestnar 5 S DEPARTMENT OF WATER RESOURCES

PROOF OF BENEFICIAL USE

The Idaho Department of Water Resources considers this form a statement that the permit holder(s) has/have completed
all development that will occur under this permit and that water has been applied according to the provisions of the permit
for the beneficial use(s) described below. This form must be accompanied by a license examination fee, when necessary,

or a completed field examination report prepared by a certified water right examiner who has been appointed by the
department.

1. Permit No. H5= O I8 42 Telephone No. 208~ £ 73~ 5% P

2. Name{s) of Permit Holder{s): a j/ é i ,,// /)M_l
3. Maling Address: _ Looe /95~ | Ol bricori Ja £33/

4. Source of Water: <€ - o ?/e’;;
e /
If GROUNDWATER, Well Driller's Name: Date Drilled:
OPTIONAL:
Pump horsepower: Pressure {psi): Dynamic pumping level {ft.):

5. Extent of Use (as authorized by the permit):

Domestic (No. of households) Stockwater (No. and type of stock)
Irrigation (No. of acres) Other /gu &
iy
6. Total rate and/or volume for which proof is submitted é 3 /z. cfs OR acre/feet

- CES
7. Refer to the approval conditions on VVMR and resjpoéd g:cordingly:
Measuring device: Required? Yes No installed? _ ™~ Yes No

Fiow Measuremenit Port: Required? }R/'\Io Installed? _ Yes (o

8. Fee Enclosed: $ /25 20 _ (See License Fee Schedule on back of Instruction Sheet)

9. Person to contact to accdmpany the Department representative during field examination of the water system.

S oue AL  LZ3-53Es

Name Telephone No.
Mcﬁ%?( //\5- /y//@rr Z// X237

Frme ot e !’“"!'!
1o 7

10. The above information is my true statement of the extent to which the above numbered permit has been developed
and | relinquish any undeveloped portion of the permit to the state of Idaho. APR 1 2 1394

aate ' §ignature (and title, ; on behalf of a company or organization) e i o e ae ae s




' . For Office Lse Only

1Y s
| — STATE OF IDAHO - N
FEB271992 DEPARTMENT OF WATER RESOURCES

Deurtmlltd
""REQUEST FOR EXTENSION OF TIME

_ TO PROVIDE ADDITIONAL TIME IN WHICH TO SUBMIT PROOF OF
o BENEFICIAL USE FOR A WATER RIGHT PERMIT

The Idaho Department of Water Resources will consider this form as a request that the permit holder(s) be granted an
additional period of time in which to complete development of water right under the provisions of Section 42-204, Idaho
Code.

PemitNo. 4 .S -0 7L 42

Name(s) of Permit Hoider: 22,/ /' e V' Ao Sors

Maiing Address:__) O Rox /45 I/é;m; VA ,é y33//

Date Proof is Due L / 4 /990 Telephone No. & 7 5-8S 35S

Describe what work has been compieted toward the development of this water right:
(This must be filled out! if no work has been completed, show "none".)

p,pe /mc / g)/fe ﬂe//d w//ee/a)//// /S c.’o,nj//eé/
é'_/_gg géjzgf%g 2, ﬂe//ﬂ y/ /z con /{'a //?‘!. /;Ja//éa/‘e aja/r
Lo s5)runc //o-g,a/‘ Com/d_//a/

Costing $.5 £P00.00

The permit holder(s) has been unabie to compiete the remainder of the work for the following reasons:

[ A/awe aq/o/q/ AMore C’OJ/ / // %/o)ecpj//q ﬂﬂ/ﬂ%

/ / PROre & //ceg/ i gz/fga /n ca,gaczé X Llan Zmnaéc.—

a,;z‘ ///{‘eks. a /%'/'ﬂaj 2l & /‘{‘/m: /‘"/ lo frz/

Permit holder(s) request an exterén to ‘_&/,' / / , ,19 &</
FEE: $15.00 &4: iéee// 22

(Signature)*

ACTION OF THE DEPARTMENT OF WATER RESOURCES

IT IS HEREBY ORDERED that the above request for extension of time be ~ AF PROVED
and the time within which to submit proof of beneficial use fsu..e,gggirlded to

April 1, 1994. - ...

A

Signed this_ , '7 day March .19 92

.

[4
Chief, Water Allocation Burfau
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO
IN THE MATTER OF APPLICATION FOR )
PERMIT NO. 45-07642 IN THE NAME OF ) ORDER ADOPTING
)

EARL LAVELL WARTHEN PROPOSED MEMORANDUM
DECISION AND ORDER

A Proposed Memcorandum Decision and Order in the
above-captioned matter has been issued and a copy served on the
parties;

WHEREAS, more than fifteen days have passed since the
service of the Proposed Memorandum Decision and Order; and,

WHEREAS, no exception to that Proposed Memorandum Decision
and Order has been received;

IT IS, THEREFORE, HEREBY ORDERED that said Proposed
Memorandum Decision ahd Order be adopted and issued as the Final
Decision and Order and proof of construction of works and
application of water to beneficial use shall be submitted on or
before April 1, 1992.

pated this £ day of January, 1990.

R..KEITH HIGGINSO
Director W

MAR 08 1990

!
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CERTIFICATE OF MAILING

I hereby certify that on the ¢¢(_ day of January, 1990, 1
mailed a true and correct copy, postage prepaid, of the Order
Adopting Proposed Memcrandum Decision and Order to the following
individuals:

Earl Lavell Warthen
Box 145
Albion,

Helen Goodman
Box 6

ID 83311 Albion, ID 83311

Berniece §. Bailey Norman Dayley

P.O. Box 164 Box 165
Albion, ID 83311 Albion, ID 83311
Jim Chatburn J. Vard Chatburn
Albion, ID 83311 Box 97

Albion, ID 83311
Leo Bell Lindsey W. Dimond
Star Rt. Box 26 Box 456
Albion, ID 83311 Albion, ID 83311

H. Lee Jolley
Box 21

Rick Bollar
Box 396

Albion, ID 83311 Rupert, ID 83350

ericall/’assistan

bk 08 Tyg)
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BEFORE THE DIRECTOR OF THE DEPARTMENT
OF WATER RESOURCES OF THE

STATE OF IDARO

IN THE MATTER OF APPLICATION FOR ORDER ISSUING
PERMIT NO. 45-07642 IN THE NAME OF PROPOSED MEMORANDUM
EARL LAVELL WARTHEN DECISION

R. Keith Higginson, Director of the Department of Water
Resources, having reviewed the attached proposed decision prepared
by his appointee, _ Gary Spackman , who conducted the hearing
or who has read the record in the this case, hereby approves the
same as a proposed decision pursuant to Idaho Cecde, Sec. 67-5211.

Each party to these proceedings who appeared at the
hearing is given the opportunity, pursuant to Idaho Code, Sec. 42~
1701A and 67-5211, to file exceptions to the proposed decision and
to present briefs and oral arguments. If no timely and proper
exceptions are received, an order by the Director will be entered
adopting the proposed decision as his final decision.

I,
EXCEPTIONS

A. To be considered by the Director, exceptions must:

1. be received by the Director on or before the 15th day
following the day of service of this Order and the proposed
decision,

2. specifically identify the portions of the proposed

decision to which exceptions are made and specifically state the
grounds for those exceptions, and

3. be sent to each of the parties who appeared or their
attorneys.
II.
BRIEFS

A. Any briefs in support of exceptions to the proposed decision
shall be filed with the Director at the same time that party’'s
exceptions are filed with the Director.

B. All response briefs to the exceptions must be filed with the
Director within 15 days after the exceptions were served upon the
A LR sapo?sku,_;g par ty.

T SPRELE NS ‘
o MICROFLMED |
f

MAR 08 1990
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III.

A. No oral arguments before the Director on the proposed
decision will be held unless specifically requested by a party
filing exceptions to the proposed decision and unless that request
is filed with the Director concurrently with the filing of that
party’s exception.

B. 1f oral arguments have been properly requested by a party
filing exceptions, any other party, upon reascnable notice to the
Director, shall have the right to present oral argument in
response to the exceptions filed.

c. Oral arguments before the Director on exceptions to the
proposed decision shall be heard at the discretion of the
Director, pursuant to Idaho Code, Sec. 42-1701A. If oral

arguments are to be heard, the Director will, within a reasonable
time, notify each party of the place, date and hour the oral
arguments will take place and of the period of time allocated for
the arguments of this case. Unless the Director orders otherwise,
all oral arguments shall be heard in Boise, Idaho.

Iv.
CERTIFICATE OF SERVICE

All exceptions, briefs, requests oral arguments and other
matters filed with the Director in connection with the proposed
decision shall be served on all other parties to these proceedings
in accordance with Rule 7.2.

V.
FINAL DECISION

Following the submission of all exceptions, briefs and
oral arquments, if they are heard, the Director shall issue a
final decision adopting, medifying or rejecting and replacing the
proposed decision. Copies of the decision and order shall be
served on all parties.

pated this 20th g4,y of December , 1989 |

Director

MICROFILMED |

MAR 08 1990

ORDER ISSUING PROPOSED MEMORANDUM DECISION -- Page 2
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BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES
OF THE

STATE OF IDAHO

IN THE MATTER OF APPLICATION FOR

PROPOSED MEMORANDUM
DECISION AND ORDER

PERMIT NO, 45-07642 IN THE NAME

OF EARL LAVELL WARTHEN

b i

A hearing having been held regarding protests filed against
this application, the hearing officer finds, concludes and orders
as follows:

FINDINGS OF FACT

1. Earl Lavell Warthen (Warthen) filed an application to
appropriate water with the Department of Water Resources
(Department) on May 11, 1989. The application proposes the
diversion of 1.25 cubic feet per second (cfs) from Howell Creek
for power purposes from September 15 through April 15,

2. The proposed point of diversion from Howell Creek is
located in the SE1/4SWl/4, Section 16, T12S, R25E, B.M., Cassia
County. The application proposes to deliver water through an
existing pipeline to a turbine to be located in the SE1/4NW1/4,
Section 16, T12S, R25E, B.M.

3. The application was properly advertised in the South

Idaho Press on June 8 and 15, 1989.

4. Protests were filed against the application by the

following parties: Helen Goodman, Berniece S. iley, Jim

Mak 08 1990 |
PROPOSED MEMORANDUM DECISION AND ORDER ) j

Page 1 i
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Chatburn, Leo Bell, H. Lee Jolley, Lindsey W. Dimond, Norman E,.
Dayley, and J. Vvard Chatburn.

5. A hearing to resolve the protests was conducted on
November 15, 1989, in the Albion City Hall. All of the parties
were properly notified of the hearing.

6. The following parties appeared at the hearing: Helen
Goodman, Jim Chatburn, Leo Bell, H. Lee Jolley, J. Vard Chatburn,
and Earl Lavell Warthen. Warthen was represented by Rick Bollar,
attorney at law.

7. Parties not appearing at the hearing were: Berniece S.
Bailey, Lindsey W. Dimond and Norman E. Dayley. Berniece S.
Bailey was unable to attend the hearing because she was in the
hospital. She did not request, however, that the hearing be
continued in her absence.

8. The parties stipulated at the hearing that the issues
would be confined to questions of whether the application would
result in injury to other water users, whether there was
sufficient water for the purposes proposed, and whether the
application was in the local public interest.

9. Warthen has sufficient financial resources to construct
the project, which will cost about $1500.

10. Warthen represented that, if this application is
approved, he will attempt to finish the project within the next
year.

11. Electricity produced from the hydropower plant would

provide electricity to a home, shops, and possiblyMMWm

MAR 05 1990
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PROPOSED MEMORANDUM DECISION AND ORDER

Page 2 i
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Warthen’s lambing sheds. The power would be used only for
personal use.

12. The proposed power plant would operate at flows ranging
from 10.0 miner’s inches (0.20 cfs) to 60.0 miner’'s inches (1.20
cfs}.

13. Warthen stipulated to bypass at least ten miner’s inches
(0.20 cfs) of water from his point of diversion in the natural
stream channel for stockwater use.

14, Except during extracordinarily low water years, the flow
in Howell Creek during the period from September 15 through April
15 equals or exceeds 20 miner’'s inches of water (0.40 cfs).

15. A porticon of the existing pipeline that will act as a
penstock is perforated pipe. The perforations could expel water
if the pipe is pressurized or flowing full.

16. The perforated pipe is installed in a boggy area, and
may also collect water if the perforated pipe is not flowing
full.

17. Farmers in the Albion area have traditionally diverted
water onto meadows and fields during late fall, winter and early
spring, allegedly filling the soil profile and enhancing the
stream flows during the summer months from ground water return
flows.

18. The parties to this matter, including Warthen,
stipulated that the diversion of water to meadows and fields
during the non-irrigation season placed additional water in the

soil profile and enhanced streamflows during the nexj:iw

i 3P,

season.
Mir 7y 1590

PROPOSED MEMCRANDUM DECISIQON AND ORDER
Page 3
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19. Warthen stipulated that he would recognize diversion for
purpose of filling the soil profile and enhancing future
streamflows for all water rights with a date of priority earlier
than May 11, 1989, provided the water is only diverted when it
can be absorbed by the so0il.

20. The watermaster for Howell Creek is now distributing
water for the entire year. He is not currently being
compensated, however, for the delivery of water after the regular
irrigation season.

21. warthen stipulated that he would pay for his share of
the cost of distributing water during the non-irrigation season,
and for the additional cost of monitoring his diversion for
hydropower.

22. Concern was raised about losses to Warthen’s property
through the perforated pipe when used for a penstock. Warthen
stipulated that he would install a measuring device at the point
of diversion, and also at the point of discharge back to Howell
Creek to determine if water was being lost. Warthen agreed that
the same amount of water diverted should be discharged back to
Howell Creek. mm;m&u

CONCLUSIONS OF LAW '

1. 1Idaho Code, Section 42-203A(S5) states in part as MAR 03 TydU

follows:

The director of the department of water resourceg ghall.find

and determine from the evidence presented to what use or
uses the water sought to be appropriated can be and are
intended to be applied. 1In all applicatiens whether
protested or not protested, where the proposed use is such
(a) that it will reduce the gquantity of water under existing
water rights, or (b) that the water supply itself is
insufficient for the purpose for which it is sought to be

PROPOSED MEMORANDUM DECISION AND ORDER
Page 4




appropriated, or (c) where it appears to the satisfaction of
the department that such application is not made in good
faith, is made for delay or speculative purposes, or (d)
that the applicant has not sufficient financial resources
with which to complete the work involved therein, or (e)
that it will conflict with local public interest, where the
local public interest is defined as the affairs of the
people in the area directly affected by the proposed use;
the director of the department of water resources may reject
such application and refuse issuance of a permit therefor,
or may partially approve and grant a permit for a smaller
quantity of water than applied for, or may grant a permit
upon conditions.

2. Rule 4,4,2,1. of the Water Appropriation Rules and
Regulations requires the applicant to carry the burden of coming
forward with evidence that water is available for appropriation,
and that the proposed diversion will not reduce the quantity
under existing rights.

3. Rule 4,4,2,2. of the Water Appropriation Rules and
Regulations states that both the applicant and protestant have
the burden of ceoming forward with evidence regarding public
interest of which they are each most cognizant.

4., The local public interest criterion of Idaho Code,

Section 42-203A(5) (Supp. 1989) is defined by 5,1,5. of the Water
Appropriation Rules and Regulations to include:

The effect the project will have on the economy of the local
area affected by the proposed use as determined by the
employment opportunities, both long and short term, revenue
changes to various sectors of the economy, short and long
term, and the stability of revenue and employment gains;

The effect the project will have on recreation, fish and
wildlife resources in the local public area affected by the
proposed use;

Compliance with applicable air, water, hazardous substance

standards, and compliance with planning and zoni , wm
ordinances of local or state government jurisdic '

. MAR 03 1990
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5. Rule 9,2. of the Practice and Procedure Rules and
Regulations states that "if a party fails to appear . . . the
Director . . . may, with prejudice, deny or dismiss that party’s
. « « protest . ., .,."

6. The protests of the parties who did not appear should be
dismissed.

7. Idaho Code § 42-203B states that the Department must
establish a term of years for permits to appropriate water for
hydropower purpose. The Department must consider the term of any
FERC approvals and power sales contracts, the policy of PUC and
existing downstream water uses.

8. FERC and PUC approval are not necessary for the proposed
project. Power is not being sold. There are downstream uses of
water, and water delivered to these uses will also be available
for hydropower diversion in the future.

9. Warthen has sufficient financial resources to construct
the project.

10. This application is not speculative.

11. The application will not cause injury to other water
right holders under the following conditions: (a) The same
amount of water diverted from Howell Creek is discharged back to
Howell Creek; (b) At least ten miner’s inches (0.20 cfs) bypasses
the point of diversion and sufficient flow is maintained in
Howell Creek between the point of diversion and point of

discharge to satisfy stockwater needs; (c) Irrigation rights with

a date of priority earlier than May 11, 1989, may cong}_,n

diverted during the non-irrigation season, provideé tKé

MAR oo 1590
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absorb the moisture, and the use is in compliance with applicable
law; (d) The applicant pays the cost of any additional
administration in the distribution of water required by his
hydropower plant operation.

12. There is sufficient water for the proposed project in
Howell Creek.

13. Although certain issues regarding local public interest,
including possible impacts to fish habitat, were raised as part
of the original protests, no evidence was submitted regarding
issues of general local public interest.

14. The protests are not resolved in this decision on the
basis of public interest. Warthen presented sufficient
information to establish that his use would be beneficial, and
would save costs of electricity. The protestants had an
obligation to come forward with evidence to show that there were
local public interests that could be injured by the proposal.

The protestants did not establish a public interest that could be
injured by this proposal.

15. The applicant showed that his use of water will be
beneficial and without further rebuttal is found to be in the
public interest.

16. Thirty years is a reasonable term of years for a
hydropower right.

ORDER

IT IS HEREBY ORDERED that application to appropriate water

no. 45-07642 is APPROVED with the following condimmum i

© MAR 081930
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1. This right is subject to control of the watermaster of
water district #45F, Marsh Creek.

2. A measuring device and lockable controlling works of a
type acceptable to the Department shall be permanently installed
prior to diverting water under this permit and shall be
maintained as part of the diverting works. 1In addition, a
measuring device must be permanently installed below the
hydropower generating plant just upstream from the discharge back
into Howell Creek to determine losses.

3. Warthen shall pay the extra costs of the watermaster in
monitoring measuring devices at his point of diversion and also
his point of discharge back to Howell Creek, and any additional
monitoring of other water rights that is required as a result of
his hydropower project.

4. This permit and subsequent license shall be subject to
the diversion of water under water rights for irrigation purposes
diverted during the non-irrigation season provided the use is in
compliance with applicable law, and the ground will absorb the
water.

5. During the non-irrigation season, a flow of ten miner’s
inches (0.20 cfs) or more shall bypass the point of diversion.
The bypass shall be measured at the point of diversion unless a
downstream user shows: (1) The 0.20 cfs is not available
downstream, and (2) He is being injured by the unavailability., at

which time Department may increase the bypass to satisfy the

water need downstream. F%ww
Y 3 A

MAR 68 19590
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6. The water right acquired under this permit for hydropower
purposes shall be junior and subordinate to all rights to the use
of water, other than hydropower, within the State of Idahe that
are initiated later in time than the priority of this permit and
shall not give rise to any right or claim against future rights
to the use of water, other than hydropower, within the State of

Idaho initiated later in time than the priority of this permit.

7. The term of this permit and subsequent license shall be

thirty (30) years.

8. Proof of beneficial use shall be filed on or before the

date set in the forthcoming final decision,

9. The protests of the non-appearing parties are

dismissed.

Dated this Zoﬁbrday of [lxtnniwl' , 1989,

GARY gP%CKMAN,

Hearing Officer
Department of Water Resources

PROPOSED MEMORANDUM DECISION AND CORDER
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CERTIFICATE OF MAILING
I hereby certify that on the ﬂ;%day of é;ﬁméﬂ '
1989, I mailed a true and correct copy of this Propose

Memorandum Decision and Order and the Order Issuing Proposed
Memorandum Decision, postage prepaid, to the following
individuals:

Ear]l Lavell warthen Helen Goodman
Box 145 Box &
Albion, ID 83311 Albion, ID 83311

Berniece 5. Bailey Norman Dayley

P.O. Box 164
Albion, ID 83311

Jim Chatburn
Albion, ID 83311

Leo Bell
Star Rt. Box 26
Albion, ID 83311

H. Lee Jolley
Box 21

Box 165
Albion, ID 83311

J. Vard Chatburn
Box 97
Albion, ID 83311

Lindsey W. Dimond
Box 456
Albion, IP 83311

Rick Bollar
Box 396

Albion, Ib 83311 Rupert, ID 83350

\ [// // ‘-'-/,,
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Form 202 ’ Ident. No.

i 25 37 7é#an

/85 STATE OF IDAHO

7.

DEPARTMENT OF WATER RESOURCES
APPLICATION FOR PERMIT

To appropriate the public waters of the State of Idaho

Name of applicant [/ / /A/ e///(-/;//g//) Phone 475—'5—'ng
Post office address KOX / /‘5— 4/ g/ o1 z ./o !3.9//

Source of water supply M@L which is a tributary of M

Location of point of diversion is Aw Yof __SE 14 of Sw) %, Govt. Lot
Sec._Zé'_ Township__ /L J  Range_ 25 £ M. (assia County; additional

points of diversion if any:

Water will be used for the following purposes:

Amount _l'_z-sf for _EQEL purposes from S(-p‘l' [S/ to APR' }5 {both dates inclusive)

{cfs or acre-feet per annumy}

Amount for purposes from to {both dates inclusive)
{cfs or acre-feet per annumy)
Amount for purposes from to {both dates inclusive)
{cfs or acre-feet per annum)
Amount for purposes from to {both dates inclusive)
{cfs or acre-feet per annum) 602 % i
Total quantity to be appropriated is (a) / " 2-5/ and/or (b)

cubic feet per second acre faet par annum

Proposed diverting works:

umes, pum

x A}/:
Lx 50 -

ool

a. Description of ditches, fl
)

ps. headgates, etc. _A/L&éj 745

P

/ IE?
b. Height of storage dam feet; active reservoir capacity acre-feet; total 6.2_ z
reservoir capacity | acre-feet; period of year when water will be diverted to storage:
to inclusive.
c. Proposed well diameter is inches; proposed depth of well is feet.

d. Is ground water with a temperature of greater than 90°F béing sought? /00

Time required for the completion of the works and application of the water to tmﬂqm se isf
¥ }
‘# »Z e !

years {minimum 1 year).

. MAR 08 sy




o ae e

8. Description of proposed uses {if irrigation only, go to item 9.

&, A.L
a. Hydropower; show total feet of head and proposed capacity in KW, ?0 ? 5‘ AZC)AJ

. Stockwatering; list number and kind of livestock. 'L _

. Municipal; show name of municipality.

b
[
d. Domestic; show number of households.
e

. Other; describe fully.

9. Description of place of use:
a. If water is for irrigation, indicate acreage in each subdivision in the tabulation below.
b. If water is used for other purposes, piace a symbol of the use (example: D for Domestic} in the corres-

ponding place of use below. See instructions for standard symbols. . .

. NE“ = ) NWY sSW : SEY% : '
TWP | RANGE | SEC. TOTALS

NEY | NWY) SW | SEVa | NEYa | NWY% | SW' | SE'A | NEva| NWYe| SWY | SEY | NEVa| NWY%| SW4 | SE™

125 | 256 P

Total number of acres to be irrigated

10. Describe any other water rights used for the same purposes as described above. A/OAJE.

11. a. Who owns the property at the pomt of diversion? ""e
5 k f 2 Z /‘/ Sxsish r.
b. Who owns the land to be irrigated or place of use’ 7.

c. If the property is owned by a person other than the applicant, describe the arrangement enabling the

applicant to make this filing.

12. Remarks: Igﬂisﬂrlﬂlb’ G/A}MJ ﬁﬂl&& )4‘15-0032.7 E




- b

]
{
1

- f LA &
13. Map of proposed project: show clearly the proposed ponnt of diversion, plac‘e oi uéé gechan number
township and range number. Tk st

1izs. ﬁ'/#— 1 bwerplost

Scale: 2 inches equal 1 mile.

the State of ldaho as herein set forth.




Received va_ Date %_Z Tlmem Prehmmaw d'le‘tfk‘,by M_

Fee $ @&_QL Receipted by See #M Date 57//8?
Publication prepared by M/ﬂ Date 6/.’,/?? Published in -S; Zp. pr,; g
Publication approved _jﬁ_mbﬂ—“‘: __ Date é/"'f/ff 'i

Y

ACTION OF THE DIRECTOR, DEPARTMENT.OF WATER RESOURCES

This is to certify that | have examined Application for Permit to apprdpriate the public waters of the State of

Idaho No. 45-07642 . and said application is hereby APPROVED

1. Approval of said application is subject to the following limitations and conditions:

a. SUBJECT TO ALL PRIOR WATER RIGHTS.

b. Proof of construction of works and application of water to beneficial use shall be submitted on or before

Aprit 1, L1992

. The rate of diversion, if water is to be used for 'irrigation under this permit, when combined with all other
water rights for the same land shall not exceed 0.02 cubic feet per second for each acre of land.

d. The water right acquired under this permit if for hydropower purposes shall be junior and subordinate to all
rights to the use of water, other than hydropower, within the State of Idaho that are initiated later in time
than the priority of this permit and shall not give rise to any right or claim against any future rights to the
use of water, other than hydrOpower within the State of Idaho initiated later in time than the priority of this

permit.

e. Other: PURSUANT TO PROPOSED MEMORANDUM DECISION AND ORDER AND ORDER
ADOPTING PROPQSED MEMORANDUM DECISION AND ORDER

Witness my hand this é% day ‘of - January, 1990.

e

R. KEITH HIGG
Director

MICERAILMED
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SOUTH IDAHO PRESS
BURLEY, IDAHO

AFFIDAVIT OF PUBLICATION

County ol Cassla, )
} zs.

STATE ; IDJUIO‘ o )
. z ;.%.L%Q@L being firsl

duly swern, dovpbnl and says lhn[.a.?he is the

ﬁ/{”Zﬁ of the South Idahe

Press, a dally newspaper published at Bur-
ley, !daho, in the county alorasaid emd that
the paper Is ol general circulation lherein.
Deponent {urlher siales thal the printed no-
tice allached hereto was duly published
azcording o law in the regular edilions ol

conseculive weeks, commencing with the Issuo
daled LLA.. é.‘, }95.5/. and ending

/ - b7 éﬂ, o
with the issue 7!.:\ .WZACJZ{.-,/.. " I!ICE/./.
/;/;’f //a/ /_‘f/"&///fz,f

0

STATE OF 1DARO
COUNTY OF !

.

- — . e
Oa this KVA day of J/.’?f L o AW tho yeap of ﬁfé. before me,

7 H s -
a Notary Public, persenally amanﬁ/ //Z///// AP .
knoun wr fdestificd te se Lo bo tho porson vhoss nace $8bacribed Lo Lhe within '.lnr.l.rumnt.
anéd being by me first duly swors, declared that the statcsments therein sre true, and

acknouledged te me that he oxccuiod the samo

Cost of Publlcatlon w.cctn.( o

Notary Fes .l Olé'
Tolal Cost i [f'é'
L / 2§ /5%

>

~ REGEIVED
MICRORLRED JUN 238 1989

Mart 9o |5 | Department of Water Resources
Southern Region Office
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SOUTH IDAHO PRESS
BURLLY, IDAIIO

AFFIDAVIT OF FUBLICATION

Counly of Cassia, !,l
ss.
STATE OF IDAHO, L}
ae ue - .....r.r......'-... v ....-..".;:a.‘{./. -:.......;.... being lirst

duly sworn, t:ioposn and says thal...he is the

" ol the South Idaho
Press. a dally newspaper published ail Bur-
ley. !daho, in the counly aloresaid and thal
lhe paper is ol general circulation therein,
Deponent further states thal the printed no-
tice allached herelo was duly published
azcording to law in the regular editions ol

P
A

The South Idaho Press {00 (o miiiavivnnenccoens .

conseculive weeks, commencing with tho issue

doted .oememeesisnssssessmsesserss 190iemens, and ending
with the lssue daled ..'......;:..a.....—....:.._;... 19:.......
- Lormrssimesnss e

STATE OF 1DAND

Source: HOWELL CREEK Tributary:
MARSH CREEK

Diversion Pt: NWSESW Sec 16 T 12S R
258

Use: POWER (1250 CFS)

Date Filed: 5/11/1989

In: T128 R25E 8§16 SENW

The permit(s} will be subject to all prior
water rights, Protesta must be filled with
the Director, Dept. of Water Rescurces,
Southern Reglon, 2148 4th Avenuc East,
Twin Falls, 1 83301 on or before June

26, 1089,
R. Keith Higginson, Director
Publiabed ta the Seuth iaho Press on
June $and 18, 19009,

COuNTY OF
On this _ . day of ._in the yeac of . ’ , before me,
& Notary Public, personally appearod S /S

kooun or ldeatifled to o to be Lhe porcon whese nhaco pubizeribed to the within insirusent,

and being by mo firet duly sworm, declarcd that the statesments theteln are true, and

acknnwledged to me that he exceuted the same.

/ / /Z e S ]‘r]_’n STy

Notary Pub¥ic Lor Idaho
Roaiding ax g’}{atz.’.

37
- -

Hy comblscion eupirest :

s

.
>
&

—

Cost ol Publicatlon i
Nolary Fee : :
Total Cost remcasaseiemsad,
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State of Ida.. .

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, P.O. Box 83720, Boise, Idaho 83720-0098
Phone: (208) 327-7900 FAX: (208) 327-7866

PHILIP E. BATT

April 20, 1998 GOVERNOR

KARL J. DREHER
DIRECTOR

EARL LAVELL WARTHEN
PO BOX 145
ALBION ID 83311

RE: WATER RIGHT NQ. 45-07642
Dear Mr. Warthen:

I have enclosed a copy of the order granting your petition for reconsideration of water right
license 45-07642 and a copy of the license as it was re-issued on April 17, 1998. The revised
license is an amended preliminary order issued by the Department pursuant to section 67-5243,

Idaho Code. A preliminary order can and will become a final order without further action

of the department unless a party petitions for reconsideration or files an exception and/or
brief as further described below:

PETITION FOR RECONSIDERATION

Any party may file a petition for reconsideration of a preliminary order with the department within
fourteen (14) days of the service date of the order. The Department will act on a petition for
reconsideration within twenty-one (21) days of its receipt, or the petition will be considered
denied by operation of law. See section 67-5243(3), Idaho Code.

EXCEPTIONS AND BRIEFS

Within twenty-one (21) days after (a) the service date of a preliminary order, (b) the service date
of a denial of a petition for reconsideration from this preliminary order, or (c) the failure within
twenty-one (21) days to grant or deny a petition for reconsideration from a preliminary order, any
party may in writing support or take exceptions to any part of a preliminary order and may file
briefs in support of the party's position on any issue in the proceeding. Otherwise, a preliminary
order will become a final order of the Department.

If any party appeals or takes exceptions to a preliminary order, opposing parties shall have
twenty-one (21) days to respond to any party's appeal. Written briefs in support of or taking
exceptions to the preliminary order shall be filed with the Department. The Department retains
the right to review the preliminary order on its own motion.




ORAL ARGUMENT

If the Department grants a petition to review the preliminary order, the Department shall allow all
parties an opportunity to file briefs in support of or taking exceptions to the preliminary order and
may schedule oral argument in the matter before issuing a final order. If oral arguments are to be
heard, the Department will within a reasonable time period notify each party of the place, date
and hour for the argument of the case. Unless the Department orders otherwise, all oral
arguments will be heard in Boise, Idaho.

CERTIFICATE OF SERVICE

All exceptions, briefs, requests for oral argument and any other matters filed with the Department
in connection with the preliminary order shall be served on all other parties to the proceedings in
accordance with Rules of Procedure 302 and 303.

FINAL ORDER

The Department will issue a final order within fifty-six (56) days of receipt of the written briefs,
oral argument or response to briefs, whichever is later, unless waived by the parties or for good
cause shown. The Department may remand the matter for further evidentiary hearings if further
factual development of the record is necessary before issuing a final order. The Department will
serve a copy of the final order on all parties of record.

Section 67-5246(5), Idaho Code, provides as follows:

Unless a different date is stated in a final order, the order is effective fourteen (14)
days after its issuance if a party has not filed a petition for reconsideration. If a
party has filed a petition for reconsideration with the agency head, the final order
becomes effective when:

(a) the petition for reconsideration is disposed of; or
(b) the petition is deemed denied because the agency head did not dispose of the petition
within twenty-one (21) days.

APPEAL OF FINAL ORDER TO DISTRICT COURT

Pursuant to sections 67-5270 and 67-5272, Idaho Code, if this preliminary order becomes final,
any party aggrieved by the final order or orders previously issued in this case may appeal the final
order and all previously issued orders in this case to district court by filing a petition in the district
court of the county in which:

i. A hearing was held,

i, The final agency action was taken,

iii. The party seeking review of the order resides, or

v, The real property or personal property that was the
subject of the agency action is located. ..

HIEE A A R
[ - e

vy 15 1988



The appeal must be filed within twenty-eight (28) days of this preliminary order becoming final.
See section 67-5273, Idaho Code. The filing of an appeal to district court does not itself stay the
effectiveness or enforcement of the order under appeal.

Dk Koe

Shelley Walter Keen
Water Rights Supervisor

Sincerely,

Enclosure




CERTIFICATE OF MAILING

I hereby certify that on the 20th day of April, 1998, I mailed a true and correct copy, postage
prepaid, of the foregoing PRELIMINARY ORDER (Amended License) to the person(s) listed
below:

Water Right No. 45-07642

EARL LAVELL WARTHEN
PO BOX 145
ALBION ID 83311 Q}éju
Kari Lynn TansendM

Secretary
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MEMORANDUM

TO: File 45-07642

FROM: Sharia

DATE: April 13, 1998

RE: Petition for Reconsideration

A petition for reconsideration of the license issued as a preliminary order has been filed on
this right by the right holder. The right holder disagreed with the total annual volume

listed on the license. The volume is for the period of September 15 - April 15, for a total
of 518.7 af. The volume was inadvertently calculated on a season of 4/15 - 9/15.
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MEMORANDUM
DATE: April 6, 1998
TO: File 45-07642
FROM: Kari Lynn Townsend

RE: Mailing of copies

On April 1, 1998 I mailed a copy of the water right license and the cover letter to:
Woody Anderson
975 Parke Lane
Albion ID 83311

The above mailing was done at the request of Shelley Keen.

KAWRMEMOSWEMO.DOC
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State of Idaho

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, P.O. Box 83720, Boise, Idaho 83720-0098
Phone: (208) 327-7900 FAX: (208) 327-7866

i PHILIP E. BATT
April 1, 1998 GOVERNOR

KARL J. DREHER
DIRECTOR

EARIL. LAVELL WARTHEN
PO BOX 145
ALBION ID 83311

RE: WATER RIGHT NO. 45-07642
Dear Water Right Holder(s):

The Department of Water Resources (the Department) has issued the
enclosed license confirming that a water right has been established
in accordance with the permit referenced above. The license is a
preliminary order issued by the Department pursuant to section 67-
5243, Idaho Code. It can and will become a final order without
further action of the Department unless a party petitions for

reconsjideration or files an exception and/or brief as further
described below:

PETITION FOR RECONSTIDERATIOQON

Any party may file a petition for reconsideration of a preliminary
order with the Department within fourteen (14) days of the service
date of this order. The Department will act on a petition for
reconsideration within twenty-one (21) days of its receipt, or the
petition will be considered denied by operation of law. See
section 67-5243(3), Idaho Code.

EXCEPTICNS AND BRIEFS

Within twenty-one (21) days after (a) the service date of a
preliminary order, (b) the service date of a denial of a petition
for reconsideration from this preliminary order, or (c) the
failure within twenty-one (21) days to grant or deny a petition for
reconsideration from this preliminary order, any party may in
writing support or take exceptions to any part of a preliminary
order and may file briefs in support of the party’s position on any
issue in the proceeding. Otherwise, this preliminary order will
become a final order of the Department.

If any party appeals or takes exceptions to this preliminary order,
opposing parties shall have twenty-one (21) days to respond to any
party’s appeal. Written briefs in support of or taking exceptions
to the preliminary order shall be filed with the Department. The
Department retains the right to review the preliminary order on its
own motion.




ORAT, ARGUMENT

If the Department grants a petition to review the preliminary
order, the Department shall allow all parties an opportunity to
file briefs in support of or taking exceptions to the preliminary
order and may schedule oral argument in the matter before issuing
a final order. If oral arguments are to be heard, the Department
will within a reasonable time period notify each party of the
place, date and hour for the argument of the case. Unless the

Department orders otherwise, all oral arguments will be heard in
Boise, Idaho.

CERTIFICATE OF SERVICE

All exceptions, briefs, requests for oral argument and any other
matters filed with the Department in connection with the
preliminary order shall be served on all other parties to the
proceedings in accordance with Rules of Procedure 302 and 303.

FINAIL ORDER

The Department will issue a final order within fifty-six (56) days
of receipt of the written briefs, oral argument or response to
briefs, whichever is later, unless waived by the parties or for
good cause shown. The Department may remand the matter for further
evidentiary hearings if further factual development of the record
is necessary before issuing a final order. The Department will
serve a copy of the final order on all parties of record.

Section 67-5246(5), Idaho Code, provides as follows:

Unless a different date is stated in a final order, the
order is effective fourteen (14) days after its issuance if
a party has not filed a petition for reconsideration. If a
party has filed a petition for reconsideration with the
agency head, the final order becomes effective when:

(a) the petition for reconsideration is disposed of; or
(b) the petition is deemed denied because the agency head

did not dispose of the petition within twenty-one (21)
days.

APPEAL OF FINAL ORDER TO DISTRICT COURT

Pursuant to sections 67-5270 and 67-5272, Idaho Code, if this
preliminary order becomes final, any party aggrieved by the final
order or orders previously issued in this case may appeal the final
order and all previously issued orders in this case to district

court by filing a petition in the district court of the county in
which:

i. A hearing was held,

ii. The final agency action was taken,

iii. The party seeking review of the order resides, or

iv. The real property or personal property that was the
subject of the agency action is located.

il.x ’ st -
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The appeal must be fiied within twenty-eight (28) days of this
preliminary order becoming final. See section 67-5273, Idaho Code.
The filing of an appeal to district court does not itself stay the
effectiveness or enforcement of the order under appeal.

If you have any questions, please call me at 208-327-7946,
Sincerely,

Shelley W. Keen
Water Rights Supervisor

SK:k1lt
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CERTIFICATE OF MAILING

I hereby certify that on the 1ist day of April, 1998, I mailed
a true and correct copy, postage prepaid, of the foregoing
PRELIMINARY ORDER (Approved License) to the person(s) listed below:

Water Right No. 45-07642

EARI. LAVELL WARTHEN
PO BOX 145
ALBION ID 83311

Secretary




MEMORANDUM
DATE: March 31, 1998

TO: Water Right File 45-07642
FROM: Shelley W. Keen @

RE: Annual diversion volume

Earl Warthen called me this morning in response to my letter asking about his annual diversion
volume. Mr. Warthen said that his practice has been to divert at full capacity continuously from
September through April each year.

C
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State of Ida. .

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, P.O. Box 83720, Boise, Idaho 83720-0098
Phone: (208) 327-7900 FAX: (208) 327-7866

PHILIP E. BATT

March 25, 1998 GOVERNOR
KARL J. DREHER
DIRECTOR
EARL WARTHEN
BOX 145

ALBION ID 83311
RE: Water Right 45-07642
Dear Mr. Warthen:

I have been asked to pursue one additional item with you before a water right license is issued for
the development under permit 45-07642. There is no information in the water right file to
indicate the volume of water you divert annually for power production. We initially drafted your
license with a volume figure based on a continucus diversion of 1.23 cfs over the 154 days from
September 15 to April 15, which is the season of use authorized on your permit. Your actual
practice during the development phase of the permit may, however, have been to divert water less
frequently. Therefore, I am writing you to ask you to help us more accurately determine your
annual diversion volume by telling us the frequency and duration of your diversions for power
production prior to February 4, 1994, which is the date you submitted your proof of beneficial use
statement. Please submit the requested information within 30 days from the date of this letter.

Also, you should know that water right licenses are now issued as preliminary orders of the
department pursuant to Section 67-5243, Idaho Code. Within a prescribed time period, any party
may appeal a preliminary order by filing a petition for reconsideration or an exception. Because
of the concerns raised by Woody Anderson about your appropriation, it is probably prudent for
the department to send him a copy of your license when it is issued so that he is aware of the
license and the details of the appeal process.

If you have any questions, please contact me at 208-327-7946.

Respectfully,

e Y

Shelley Walger Keen
Water Rights Supervisor

K:\NM‘[EL’I’RS\WmhenZ.dfFf }:‘ !;- ’ 5 oennsg
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MEMORANDUM

TO: File 45-07642
FROM: Sharla
DATE: March 13, 1998
RE: Power Use/Recommendation Adjustment(s)
The adjustments to licensing recommendations for Permit No. 45-07642 are as follows:
H. RECOMMENDATIONS

Power 9/15 - 4/15 1.23 cfs 375.1 afa
Power use is for an individual power facility, in this case, supplying power for a shop.
Individual power facilities do not require licensing from FERC. Since power is solely used
by the right holder and is not sold, there is no power purchase contract. Therefore, the
term of years to be listed on the license is not pre-determined by the above. As set forth in
Section 42-203B(7), the term of years (once determined) is calculated as commencing at
the time of the proof of beneficial use filing. Previously issued licenses falling in this
category have had a term set for 10 years, expiring February 1, 2004.
The examiner did not propose a volume, however, power use requires an annual volume

on the license. The volume has been calculated based on continuous diversion for the time
period of 9/15 - 4/15 as permitted.

Examiner; Jim Stanton ey
Exam Date: March 31, 1995 B A,




RECEIVED
MAR 1 1 1998

Department of Water Resources
March 10, 1998

Shelley Walter Keen
DEPARTMENT OF WATER RESOURCES
P.O. Box 83720

Boise, ID 83720-0098

Re: Permit 45-07642
Dear Ms. Keen:

Please consider the following as a response to Mr. Woodrow
Anderson’s comments on Water Appropriation Permit #45-07642.

My response is to the October 27, 1997 protest filed by Mr.
Anderson. The following are specific to the enumerated
objections of Mr. Anderson:

1. The upper 1/3 of my 10" pipe line is designed to be
maintained for winter use to prevent freezing. The lower portion
is shut off by a 10" valve at the power plant and pumped dry to
prevent freezing at the end of the growing season. There is only
one (1) outlet between the house and shop which I use in the
event of an emergency for stock water use, or domestic purposes
(excluding culinary use) that can be used in the winter months.

2. 1In areas along Howell Creek, I have altered the
channel. The alterations have been by hand labor only.
Alterations include the removal of willows tangled in the stream
bed to the west of my lambing sheds. The willows were woven into
the stream banks and rip-rapped to prevent bank erosion. The
other area was at the discharge point for the power plant. At
that point, I hand built a levy where the discharge from power
plant could be easily measured

3. The upper water storage system used in developing
head pressure deoes not distort water in Howell Creek. The nature
of the "distortion" is not clear to me.

4. The flow meter was the best available at the time
of installation. Further, see the enclosed letter of Don
Gunderson regarding his ability, as water master, to read the
meter.

5. The upper headgate and measuring device were
installed by the Soil and Water Conservation District in about
1969. The installation was consistent with their guidelines.
The device still works fine, and is provided with yearly
maintenance.




Shelley Walter Keen
DEPARTMENT OF WATER RESOURCES
March 10, 19%8

Page 2

6. Measuring below power plant is physically checked
for accuracy by the water master to insure all upper devices are
in working order.

7. I have found no problems with accuracy of flow
meter at the head of power plant.

8. The power plant is working fine for purposes that I
designed it for and very well during power outages in our valley.

9. The generator when first acquired was in need of
repair, I had it reconditioned and it has worked fine, with only
one period of down time to replace a bearing.

Of particular significance is the timing of the Anderson Protest.
No protest, objection, or response was filed by Anderson during
the objection period allowed by statute, and after my
application. I would submit that the protest must be dismissed
as having been untimely filed.

Please file this in response to the proported protest of Mr.

Anderson.
Very/iiiiz/you s,

Earl Warthen
Box 145
Albion, ID 83311
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COMPARE THESE LIMA SER BENEFITS

e All Lima SER Alternators - 4 pole and 6 pole - are wound to 2/3 RD'’s pitch to
eliminate harmonics and circulating currents when paralleling.

e Best delivery in the market-monthly stock objectives.

e 12/ead, reconnectable standard through 500KW

® ABS approval and certification readily available.

e Approved by more than 100 US governmental agencies.

e The Lima 2/5 warranty backs over 50 years of field proven success in the rotating
machinery industry.

Wide range of automatic

Brushless

exciter voitage regulators and

2.3 accessories available
to meet the most demanding

specifications 3.1

Bearing

Pre-lubricated

for life

m;n;ran;rgg g,m Bi-directional fan

100,000 hours 2.5

Rotating field with ful & o
amortisseur winding 2.4 =

Armature (stator) % pitch 2.2 ..
Rugged frame construction 2.8 /\.

Available in single bearing or 2 bearing
configuration for all popufar prime
movers 1.2
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FRAME 280

Two B7r|ng
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Minimum Maintenance

B Seif-reguiated, no external
voltage regulalor or other
electronic control aids.

® Srushiess. No slip rings or
brushes to maintain.

B Linear Voits per Hertz qui-
put. No damage {from
underspeed during engine
warm-up or idle.

B No conitral components or
electronics to service.

B Permanent Residual Volit-
age. No field flashing re-
quired for normal use.

| No knobs andior adjust-
ments to keep operative.

Inherent Advantages
in Performance

W Superior motor starting,
1 HP per KW.

N No need for excitation sup-
port fauit clearing systems.

B 125% load for 2 hours at
80°C Rise.

W 150% Load for 1 heur.

W 35% Voltage Dip at 1 HPIKW,
Code G motor starting
Across-The-Line.

W 70% Voitage Dip at rated
KVA and 80% Power Factor.

4% Voltage Regulation.

W Automatic MAC paralieling.
No compiicated controls.

Substantial Cost Saving

W 10% to 20% less costly than
comparable externally regu-
fated alternator for same
motor starting needs.

@l Substantially less on-the
job cost with no electronics.
to maintain, saves approxi-
mately 5% to 10%.

B Experience in electronic
controls not reguired by
operating personnel.

LIMA

MACGC

MOTOR APPLICATION CHARACTERISTIC

BRUSHLESS ALTERNATORS
Self Excited/Self Regulated
(NO EXTERNAL REGULATOR)

"US Parent No 3210644

You'll find LIMA MAC’ alternators
wherever dependability counts most.

With good reascn. LIMA's self-regulating (Motor At 80°C. rise, @ MAC will handie 150% load tor an
Application Characteristic) alternators are built hour; 125% load for two hours. With rectifiers rated at
for the toughest jobs. The MAC will start induction @ minimum of 10 times normal RIMS voltage. and a
motor loads ot 1 HP/ KW and recover to full outpul patented excitation system. the MAC will sustain
voltage in less than a second. short circuit currents of 500% of rated current while
The heart of MAC super:onity is a patented (US.  circuit protectors react . without costly external
Pat. Off. ©3240644) excitation system. It is actually  excitation support systems.
a 3-phase rolating current transformer. frequency MAC aliernators are the rugged, dependable
converler which responds 1o load changes and choice whetever motor starting and self-reguiated
keeps output voltage within 4% ... more than power is needed. It's the "hands off” atternator with
satisfactory tar incuction motors and most other no adjustments 1o make. MAC alternators are sized
power system requirements. from 3.5 KW to 250 KW

* Order MAC alternators
with an instrument panel
o g host of other options,

Shock mounted
nstrurnent panel
cZt-anadl feature.

36750.00

Sizes to 1200 KW 1800 RPM available.
Sizes 13 KW 10 103 KW 1200 RPM available.
Prices on reg .

SYNCHRONOUS AND INDUCTION GENERATORS AND ALTERNATORS

Thousands of surplus new and used A.C. generators and
‘ N 1t t
vertical apd horizontal are available in sizes from 1 to saog%na!?.r;sv.b(;tlt;
voltages including: 120/240 - 208 - 44p - 460 -480 - 550- 2300/4160 - 4800 -
égbsno Sall:!d z;l;ers.‘i Many speeds are available: 3600 - 1800 - 1200 - 9p0 ~ Tpp -
- - - 400 - 380 - 327 - 300 - 277- 257 - 240 - - - -
;[120 R.P.M. ang others. 7297 200 - 180 - 14
OTE: Most of the low RPM models are large generators. D.C
. -C. Generators ,lar
:ﬂsdg :;ndau, x:u; ev.ntclh.ausecll‘e are also available. Many of these surplus generaton’i afﬁ
of er n the new ones made today and at i
Tet s know goam the ne ¥ a small fraction the cost.

SEE NEXT PAGE FOR INDUCTION GENERATOR PRICES
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Raft River Rural
Electric Cooperative, Inc.

250 North Main

P.O. Box 617

Malta, ID 83342
Telephone: 208-645-2211

FAX: 208-645-2300
/€e5 once //om
- fa///Ue/ f/ec//rrc
/'ﬂ hes Srlen /‘-7 /e/;ﬁ/

)r/om /ﬂ'm/erson
February 26, 1998 /{ // ,,%

To Whom it may concern

y

RE: Earl Warthen

This writing is in response to a request of Mr. Earl Warthen pursuant to a letter of October 27,
1997 from Mr. Woody Anderson to Mr. Shelley Keen. (Copy attached herewith)

The first paragraph references Raft River has indicated the subject power is so insignificant that
they would not purchase the power.

The Raft River Electric Co-op. has always and continues to operate with the premise that we will
not acquire any resources that have a cost greater than our avoided cost. Given the size of this
project it has been viewed as to small to be cost effective. Raft River Electric Co-op to my
knowledge has never communicated with Mr. Anderson or the Department of Water Resources,
with regards to this project. The only communication Raft River has had, has been with the
property owner Mr. Earl Warthen.

Respectfully submitted,

Bud Trac:,r&\ |

- General Manager

4
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State of Idaho

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, P.O. Box 83720, Boise, Idaho 83720-0098
Phone: (208) 327-7900 FAX: (208) 327-7866

PHILIP E. BATT

February 20, 1998 ' GOVERNOR
KARL J. DREHER
DIRECTOR
EARL LAVELL WARTHEN
BOX 145
ALBION ID 83311

RE: Permit 45-07642

Dear Mr. Warthen:

The Department of Water Resources (IDWR) is currently reviewing Water Appropriation Permit
45-07642 in preparation for issuing a water right license. IDWR recently received a letter from
Woody Anderson commenting on the use of water you developed under Permit 45-07642. I have
enclosed a photocopy of Mr. Anderson’s letter.

I will hold the file for 21 days to allow you to respond in writing to the items in Mr. Anderson’s
letter. You may provide any information you believe may be pertinent to IDWR’s evaluation of
your water use.

If you have any questions, please contact me at 208-327-7946.

Respectfully,

Water Rights'Supervisor

Enclosure

KNAMELTRS\WARTHEN.DOC




MEMORANDUM
DATE: February 20, 1998

TO: Water Right File 45-07642
4
FROM: Shelley W. Ke@@

RE: Points raised by Woody Anderson

In conjunction with IDWR’s usual pre-licensing review of the permit file, I have considered the
points raised in Woody Anderson’s 10/27/97 letter.

1. Mr. Warthen is apparently the holder of decreed irrigation water right 45-00327A. TheR. L.
Wood et. al. vs. Wm. Stokes decree does not specify a season of use for irrigation purposes,
but in the Memorandum Decision and Order approving permit 45-07642, the hearing officer
found that it is customary for farmers in the Albion area to divert water in the late fall and
early spring to allegedly fill the soil profile and enhance stream flows during the following
summer. Rather than diverting his “non-consumptive water” in this way, Mr. Warthen is
apparently following the local customary practice for use of water under his irrigation water
right. There does not appear to be any evidence that Mr. Warthen has attempted to divert
water for both irrigation and hydropower purposes simuitaneously.

2. Under the provisions of Section 42-3803, /daho Code, anyone proposing to alter the channel
of a natural stream of continuously flowing water must obtain a permit from IDWR.
However, Section 42-3806, Idaho Code, and Stream Channel Alteration Rule 25.03 exempt
work to construct, clean, repair, and maintain the diversion structure for a valid water right.
If Mr. Anderson believes the channel of Howell Creek has been altered in violation of the law
and rules governing stream channel alterations, he should notify Allen Merritt in Twin Falls.

3. Tam not sure exactly what is meant by a “buried French Drain”, nor how it “distorts” the flow
of water in Howell Creek.

4. T assume Mr. Anderson is referring to the flow meter installed on Mr. Warthen’s penstock
approximately 25 feet above the generator. Without more details, I cannot evaluate the
assertion that the flow meter is inadequate. IDWR’s field examiner did not report any
problems with the flow meter. In fact, he reported a “good even reading.”

5. Adjustable headgates and properly constructed flumes have proven to be reliable for
measuring and controlling surface water diversions under conditions similar to Mr. Warthen’s.
IDWR’s field examiner did not report any visible problems with Mr. Warthen’s headgate
and/or flume, nor do I have any record of complaints from the watermaster. It is wise,
however, to periodically calibrate the flume and adjust the rating tables accordingly. Ido na%"

IEIPE )
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know how often the watermaster checks the accuracy of the measuring devices in the water
district.

6. The Memorandum Decision and Order approving permit 45-07642 required the permit holder
to install a measuring device “just upstream from the discharge back into Howell Creek”, not
on Howell Creek itself. IDWR’s field examiner reports that a meter was tried at this location,
but its readings proved to be inaccurate. Therefore, the meter was installed 25 feet above the
generator. Because the meter is still located near the end of the penstock, it is in a reasonable
location for measuring system losses, which is the purpose for installing the device.

7. See No. 4 above.

8. Since 1971, anyone proposing to divert and use surface water in Idaho has been required to
obtain a permit from IDWR, regardless of the frequency of use.

9. The field examiner reported that Mr. Warthen’s generator produces electricity used in his
shop. The diversion of water for hydropower production is recognized as a beneficial use of
water in Idaho.

B g Q0%
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MEMORANDUM

TO: File 45-07642

FROM: Sharla

DATE: November 13, 1997

RE: Compliance with Conditions of Approval and Protest of License Issuance

On October 30, we received a letter from Woody Anderson protesting the issuance of a license on
the above referenced right. Mr. Anderson listed nine (9) reasons for his protest and these were
considered in the license review as follows:

¢

Concerning reason #1 - condition number 4 of the Proposed Memorandum Decision and
Order (issued as a Final Order on December 20, 1989) explains the non-irrigation season
of use. The season identified in the application is 9/15 - 4/15; that is the non-irrigation
season. See the memorandum dated 10/20/8% from Loren Holmes, bullet #3.

Concerning reason #2 - there is no support for the accusation that the creek's channel has
been altered. The diagram identified on the application appears to match the aerial photo
attached with the examiner's report.

Concerning reason #3 - I found no reference in the remarks section of the field report
noting a buried French Drain at the upper end of the dam.

Concemning reasons #4, 5, and 6 - the examiner's remarks do indicate that the conditions
requiring measuring devices on the diverting works and below the power plant just
upstream from the discharge back to the creek have not been complied with. The
examiner lists reasons why he thinks the conditions are not reasonable, however,
compliance with these conditions needs to be pursued (perhaps by withholding license
issuance until compliance or requiring evidence from the right holder to warrant removal
or modification of the condition).

Concerning reason #7 - the examiner makes a statement that he obtained a "good even
reading" from the flow meter. I don't find any information in the exam to support the
accusation that the meter is faulty and inaccurate.

Concerning reason #8 - the examiner used the terminology that "usage is spotty”, however
this statement was followed by a comment that assigning an annual volume would be
meaningless. Whether usage is spotty or not, a permit for that use is required.

T - -
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+ Concerning reason #9 - an old generator does not negate the use of water and the
generation of power, even of dubious value, is recognized as a beneficial use of water if
that electricity is used by the right holder. The exam confirmed that the right holder uses
the generated power for his shop and will eventually use it in his house. In the beginning
of Mr. Anderson's letter, he states that the Raft River Rural Electric Coop., Inc. has
indicated the the power produced is so insignificant that they wouldn't purchase the power
produced by the right holder. There is no rule, regulation or policy that requires power
produced to be purchased by another individual or entity. Numerous water rights of
record reflect personal use as opposed to having a power purchase contract with some
power-providing agency.

Mr. Anderson was not one of the protestants at the time the application for permit was filed. The
original protests failed to show that local public interests could be injured by this right. The
concern of injury to other right holders was addressed with conditions stipulating that 1) the same
amount of water diverted would be discharged back to Howell Creek, 2) at least ten miner's
inches would be allowed to bypass the point of diversion, 3) trrigation rights could continue to be
diverted during the non-irrigation season, provided the soil would absorb the moisture and the use
is in compliance with applicable law, and 4) the right holder would pay the cost of any additional
administration in the distribution of water required by his plant operation. These conditions will
be carried forward to any license issued on this right.

All the above having been said, it appears that the only valid "complaint" to be considered in the
issuance of a license is the compliance with measuring device requirements. It may be proper to
send Mr. Anderson a copy of any correspondence we send to the permit holder, or perhaps a
letter to Mr. Anderson is appropriate to address each of his concerns individually in much the
same way as I have done above.




RECEIVED
Mr. Woody Anderson

0CT 3 0 897 975 Parke Lane
Albion, ldaho 83311
Department of Water Resources
October 27, 1997
m&-,patmofw Resomws
ater
1301 North Orchard Street
Boise, Idaho 83706

Re:  EardlWarthen Permit #45-07642  Irrigation Right #45-00327
Dear Mr. Keen:

I am writing to protest the issuance of a claim for a non-consumptive use of water
to Mr. Earl Warthen of Albion, Idaho. The permit number is #45-07642 with an irrigation
watetngm#45—m327 The non-consumptive use application is for a Pelton Wheel type
generator to ly power for his shop. The Raft River Rural Electric Coop., Inc. the

ider in the i Vallcyhasmdncawdﬂntﬂlepowa(pmdwed)xssommgmﬁmt,
that they would not purchase the power produced by Mr. Warthen.

We protest the issuance of this claim for the following reasons:

1. As the water that is delivered to the power plant by pipe line is the same as
is used for irrigation, there have been times when the claiment has used the
non-consumptive water for irrigation purposes lase in the Fall and carly in
the Spring. This pipe line should not be allowed to handle both purposes.

2. The original Howell Creek channel has been altered by Mr. Warthen.

3. There is a buried French Drain at the end of the dam (sec remarks
Ficld Report) that further distorts the of water in Howell Creek.

4, Flow meter is inadequate.
Headgate and weir are inadequate to determine the amount of water being

b

There is no measuring device below the generator on Howell Creek.
The meter located above the power plant is fanlty and inaccurate.
Usage is so spotty that a permit is not warranted.

‘The previous owner of the generator indicates it is old and of dubious value
in gencrating electricity.

As the conditions for the approval of this permit have not been met, we strongly
protest this application. MICROFILMED

MAY 1 5 1398
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Further, Mr. Warthen’s sheep and lamming sheds are right on Howell Creek and as
the enclosed two water tests done on Mr. Warthen’s property from Howell Creck show the
water is seriously contaminated.

Also for years, Mr. Warthen’s effluent from his house has been run out on to the

road next to his house.
Thank you,

Wi
AWA:sa
Enc.:10-1-97 Water Sample Report

cc: Don Gunderson, Water Master

MICROF?LMED
MAY 15 195
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Form 219

o/ STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES RECEIVED
BENEFICIAL USE FIELD REPORT L
‘41199
A. GENERAL INFORMATION | Permit No.  J 2] ﬂm

1.Owner: Fqpl quﬂeh Phone No. £73-5385

Current Address: [0 Box 195'#)4 [dzo n, ID %33//
2. Accompanied by: 0 WheP EXAM DATE : ;{" 3 I - ?5

Address: Phone No.

Relationship to Permit Holder:

3. Source: ;/oug.// Cvtt:é tributary to Mslté.l\ Creelc

B. OVERLAP REVIEW

1. Other water rights with the same place of use:

2. Other water rights with the same point of diversion: 45 -003%7

C. DIVERSION AND DELIVERY SYSTEM

1. Point(s) of Diversion:

ident | Gov't
No. Lot “u | | % | Sec. | Twp. | Rge. County | Method of Determination/Remarks

MW SE Sl J6 | 135 |35 [Cosspy | Aeriel photo, oiTe visit

2. Place(s) of Use: Indicate Method of Determination
T™WP | RGE| SEC NE NW SW SE Totals
[ ow T SwW | [ T Sw [ sw | [ sw |
J2s1 38e )| J¢ p

ICE:

T
(2




3. Delivery System Diagram: Indicate all major components and distances between components. Indicate weir

size/ditch size/pipe i.d. as applicable.
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Souls: T -
____ Copy of USGS Guadrange Altached Shawing locations} of ___ Asrial Photo Attached _____ Photo of Diversion and Syster Attached
pointis) of diversion and piace (s} of use {required). {required for rrigation of 10+ acres)
4,
Well or Diversion Pump Serial No. or
Identification No.* Motor Make Hp | Motor Serial No. | Pump Make Discharge Size
*Code 10 cormespond with No. on map and aerial photo
D. FLOW MEASUREMENTS
1.
Measurement Equipment Type Make Model No. Serial No. Size Calib. Date
c 3 o 'n+f! _Mc_(rug P . Tovsthlle | 1D

2. Measurements: _S_ SS[ ﬂrm (03 IT;MI mg,l}.[ (9noJ eVEn b:ﬂ.qJ;hj)




——— ——

E. NARRATIVE/REMARKS /COMMENTS
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F. FLOW CALCULATIONS
Measured Method:

550 ypm + 44%.3 jrmlc-rs  [,33 ¢S

Additional Computation Sheets Attached

G. VOLUME CALCULATIONS
1. Volume Calculations for Irrigation:

V.r = (Acres Irrigated) x {Irrigation Requirement) =

Vor= [Diversion Rate (cfs)] x (Days in Irigation Season) x 1.9835 =
V = Smallerof Vg and Vo =

2. Volume Calcuations for Other Uses:

H. RECOMMENDATIONS

1. Recommended Amounts

Beneficial Use Period of Use Rate of Diversion Annual Volume
From To Q (cfs) V (afa)
Powen 1-15 4-15 La3
Totals:
2. Recommended Amendments
___Change P.D. as reflected above ___ Add P.D. as reflected above _+/ None
___Change P.U. as reflected above ___ Add P.U. as reflected above ___ Other
I. AUTHENTICATION
Field Examiner's Name _g_m Date 4-A)-95
Reviewer Date SEAL
MICEQFILM

~ T MAvY 15 1938
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February 23, 1994
EARL LAVELL WARTHEN
P.O. BOX 145
ALBION ID 83311

PROOF ACENOWLEDGMENT LETTER
RE: PERMIT NO. 45-07642
Dear Permit Holder:

The department acknowledges receipt of the proof of beneficial
use form submitted for the above referenced permit. The next
step in the process of developing a water right is for the
department to conduct a field examination to determine and
confirm the use being made of the water.

If you have questions concerning this matter, please feel free
to contact the SOUTHERN Regional Office in Twin Falls at
(208)736-3033.

Sincerely,

JULIE L. YARBROUGH
Senior Secretary

c: IDWR - Region

£

.ggﬁuiﬁfjgiggyl

APR 1 21994




January 31, 1994
EARL LAVELL WARTHEN
P.O. BOX 145
ALBION ID 83311

PROOF DUE NOTICE
RE: PERMIT NO. 45-07642

Dear Permit Holder:

one of the conditions of approval of the above referenced water
permit was that proof of the extent of your beneficial use must
be submitted to this office on or before April 1, 1994.

(See last page of your approved permit or your last approved
extension request.) Enclosed is a form which when accompanled by
the license examination fee or a complete field examination
report prepared by a certified water right examiner may be used
to submit the required proof.

If you have not fully completed your project, and you or a pre-
vious owner of this permit have not received a prior exten51on of
time, you may regquest an extension of time if the delay is for
reasonable cause as provided in Section 42-204, Idaho Code. If
you have been prevented from proceeding by a governmental agency
or by litigation which might brlng title to the water in
question, more than one extension of time can be granted. An
extension of time request form is enclosed for your convenience.

Either an acceptable proof of beneficial use submittal or an
acceptable request for an extension of time must be received by
this department on or before the above described proof due date.
If neither is received, the department will send you a lapse
notice. Within sixty (60) days of the mailing of the lapse
notice, the permit will no longer be of any force nor effect.

SINCERELY,

JULIE L. YARBROUGH _
Senior Secretary ﬁf‘ e LY ‘ﬁf,"a

Enclosures 4

1994
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State of 7 1ho o

DEPARTMENT OF WATER RESOURCES
1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720 -(208) 327-7900

CECIL D. ANDRUS
GOVERNOR

R. KEITH HIGGINSON
DIRECTOR

March 18, 1992

Earl Lavell Warthen
P.O. Box 145
Albion, ID 83311

Re: Permit No. 45-07642

Dear Permit Holder:

Enclosed is a copy of the approved request for extension
of time. The time within which to submit proof of
beneficial use is extended to April 1, 1994. Please note
that the department has granted this extension based on
due diligence. It is important that you work diligently
toward the completion of this project during the
construction period allowed. The department may not be
able to grant additional requests.

If you have any questions or if I can be of any further
assistance, please feel free to contact this office.

Singerely,

AUn_ A (? %ﬁﬁkﬂﬁa_a

Kgren L. Gustafson
Secretary/Records Manager

Enclosure

C: IDWR-Regional Office

“lp“ﬁﬁ% MEB N
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January 31, 1992
EARL LAVELL WARTHEN
P.0O. BOX 145
ALBION ID 83311

PROOF DUE NOTICE
RE: PERMIT NO. 45-07642

Dear Permit Holder:

One of the conditions of approval of the above referenced water
permit was that proof of the extent of your beneficial use must
be submitted to this office on or before April 1, 1992.

(See last page of your approved permit or your last approved
extension request.) Enclosed is a form which when accompanied by
the license examination fee or a complete field examination
report prepared by a certified water right examiner may be used
to submit the required proof.

If you have not fully completed your project, and you or a pre-
vious owner of this permit have not received a prior extension of
time, you may reguest an extension of time if the delay is for
reasonable cause as provided in Section 42-204, Idaho Code. If
you have been prevented from proceeding by a governmental agency
or by litigation which might bring title to the water in
question, more than one extension of time can be granted. An
extension of time request form is enclosed for your convenience.

Either an acceptable proof of beneficial use submittal or an
acceptable request for an extension of time must be received by
this department on or before the above described procf due date.
If neither is received, the department will send you a lapse
notice. Within sixty (60) days of the mailing of the lapse
notice, the permit will no longer be of any force nor effect.

SINCERELY,

Karen L. Gustafson
Secretary/Records Manager

Enclosures




TUFT AND BYWATER

ATTORNEYS AT LLAw
205 EAST 15TH STREET
P.O. Box 1088
BurLEY, IDAHO 83318

STEVEN A. TurFT ) TELEPHONE 208-678-1164
STEPHEN A, BYWATER February 27, 1991 Fax 208-678-2924

Earl Warthen
Albion, Idaho 83311

Re: Howell Creek diversion Depariment of Weler Reseusces
Dear Mr. Warthen:

Helen Goodman asked me to write to advise you that your damming of
Howell Creek on your property by your filling in the creek bed with

rock removed from your property is preventing her to gain access to
her water pursuant to her water rights.

Idaho law does not permit the diversion of water or blocking of a
set stream course or boundary with the consent of the Idaho
Department of Water Resources, acting upon a property application.

From the facts as I understand them, I am confident that even if
you applied for the right to do what you are doing, the Department
would have no legal basis to grant you permission.

Please remove and clean the rocks out of the stream bed as soon as
you can.

Very truly yours,
Tuft & Bywater

Steven A. Tuft

SAT/1d

cc: Helen Goodman
Idaho Department of water Resources
Representative Bruce Newcomb
Representative Jim Kempton
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. g fered .
N E PR ARSI (YT ﬁ B
oL it <

APR ¢ 8 1992

B el




January 9, 1990

{name>
RE: Permit No. <no.>
Dear <sal>:

Please find enclosed a copy of the Order Adopting Proposed
Memorandum Decision and Order and a copy of Application for
Permit No. <no.>.

Any party who disagrees with the decision of the bDirecpor
may request a rehearing before the Director within twenty (20)
days or may appeal to the district court within thirty (30) days
from the date this decision is mailed.

Sincerely,

GARY SPACKMAN, Manager
Water Right Permits Section

GS:js

Enclosure

MAR 0 8 1930 i
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CERTIFICATE OF MAILING

I hereby certify that on the g%é‘ day of January, 1990, I
mailed a true and correct copy, postage prepaid, of the Order
Adopting Proposed Memorandum Decision and Order to the following
individuals:

Earl Lavell Warthen Helen Goodman
Box 145 Box 6
Albion, ID 83311 Albion, ID 83311
Berniece S. Bailey Norman Dayley
P.0O. Box 164 Box 165
Albion, ID 83311 Albion, ID 83311
Jim Chatburn J. Vard Chatburn
Albion, ID 83311 Box 97

Albion, ID 83311
Leo Bell Lindsey W. Dimond
Star Rt. Box 26 Box 456
Albion, ID 8331) Albion, ID 83311
H. Lee Jolley Rick Bollar
Box 21 Box 396
Albion, ID 83311 Rupert, ID 83350

o KIRFALMED

MAR 08 1990
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December 20, 1989

<address>
Dear <sal>:

Please find enclosed a copy of the Proposed Memorandum
Decision and Order and Order Issuing Proposed Memorandum Decision
and Order for Application No. 45-07642 in the name of Earl Lavell
Warthen.

Any party who disagrees with the Proposed Decision may file
exceptions to the decision within fifteen (15) days of service of
the Proposed Decision.

Respectfully,

GARY SPACKMAN, Manager
Water Right Permits Section

GS5:js

Enclosure




M A
y Ar " cmt's Expmor
oz

” AARJ{:&J - /fﬂ(

,' 53/ g and 44»!’( frand Lar Oe ¥

Hfead questron & resond ot lgud

! [haf 15 Soeor pame f
(heve do foo /i€ Brmer
Forrmtis (Ihaf s /wm/la«'opq,{fwz}.

0 (J)[IC{/" CJL)"F[CS Ll r € Ff’f%y-p«cei a()LL‘EmJ
water paster!

@ T+ rna Péf-Cormamet o€ dutees has he
L\ﬂ{ Of)f?ow‘i-uv\i‘{' to obsegrv Citu«.o:.;\tk+o4
water— A Houwe @Celc,.;(ng\mtfgs he
_r‘)f)serued Ehene during eon ey monthes
letiocen Gepts 15t degd 154 2 |

- T —mry

y .

@ O 15 Hhe owest Lhw of tbwell
loreek  that vouw have obgeruedy

1 ﬂ‘rf" )/OU m:’[ar LIJ(% ‘éﬂsﬂ ﬁzr/
ﬂ,«]at»'l—ﬁen fﬁopf’r“/'\, ?

_fh CYou F OP%G/(/CMZ/ /naz'nfﬁé.«'fz.‘)‘ Q. el Umen-
“%j of 20 rn ., —Jéronn ~£;,o)‘~- /S o J/p/z[
| on % fav/! (Jardhen fraﬁf’/?tyl

t! (&JL tlov/ld 4 ff*‘f@i@{(y ren A{gﬁer

. ‘E,’/Leﬂ 0/ n /n /Védr 0/01‘0/;//‘51/\/‘?

@*’ Ho e ﬂndtn/ /*é’qrs L) Cre yod Liater

| Mha Sten? ,
’ KihiFLMe

MAR 08 1990

L







Re: Application for permit 45-7642

Place: Albion

Date: 15-Nov-1989

Hearing Officer: (Coff/ Sfschucers.

4L£é&g_ £¥;/1“¢U

Assisted by:

ROSTER COF ATTENDANCE
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3 Earl Lavell Warthen
Box 145.
Albion, ID 83311

) |

3 Noraman E. Dayley
Box 165
~@lkion, ID - 83311

3

3} 3. Vard Chatburn
Bow 97
cAlbion, IB 83311

3

) | Lindaeg W. Dimond
Box 45
- Albion, ID 83311

1

|

H. Lee Jolley
RBox 21 =
-Albion, IR 83311

)

¥ Leo Bell
gtar Rt. Box 26
plbion, ID 83311

)

Chathurn

3 Jie
Albion, ID 83311

1

Y} Berniece §, Bailey
F.0. Box 164
aibion, ID 83311

].

) Helen Goodman
hDox b
Albion, ID 83311

45-07642

45-07642

45-07642

45-07642

45-07642

45-07642

. 45-07642

45-07642

45-07642

" J Earl Lavell Warthen
ox 145
Albion, ID B3311

' ] Norman E. Dayley
gx 163
_élbion, ID 83311

"R 1. Vard Chatburn
Eox 97
Albion, ID 83311

Lindsey ¥. Dimond
-Bax_45§ orhen
~Albion, II 83311

'Y H. Les Jolley
oy 21
_Albion, IB 83311

[} Leo Bell
Star Rt. Box 26 .
Alpion, ID 83311

[ ¥ Jiw Chatburn_
_#lbion, ID 83311

¢ Bernigce S. Bailey
- P.0. Box ,
:-Albion, ID 83311

' ] Helen Goodman
Box 6
-.Albion, ID 83311
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45-07643 -

- 45-07642




45~07642
Lavell Warthen

145
ion, ID 83311

43-07642
Norman E. Dayley
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J. Vard Chathurn .
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(@ SENDER: Compiete itams 1 w:mm'%unw.mwmsm4.
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Signature — Addressee 8. Addmpmes’s Address (ONLY if
requdsted and fee paid)

Y

'
)
3

HENCE J
PS Form 3811, Fell, 1986 —— DOMESTIC RETURN RECEIPT




UNITED STATES POSTAL SERVICE
OFFICIAL "IN

Pri
RS
.ﬂnm £
of

oAﬁTh'bﬁun
oEndonurtido R.tum_# L
RETURN

TO

Jﬂff’ﬁﬁﬁm. T rm RESOURCES

2143 4t}
TWIN FALLS, IDAHO 33301




@ BENDER: Complete items 1 and 2 wiven siftiGmel sarvioes ars desived, snd complets items 3 and 4.
Ntvwraﬁuinmﬁvm‘mmﬁlm% Fanuumuor"mmnmu
1. [1 Show to whom deliversd, date, and addresece’s address.
’&mmmz T

it

3 Form 3811, Eeb, 1986 - R “DOMESTIC RETURN RECEIPT



UNITED STATES POSTAL SERVICE
OFFICIAL ~ “INESS

SENDER INS. .. JCTIONS
Pnnt your BaNme, addnn,

commiamuam on

'Attﬁhtofl‘ol‘ltof.ﬁﬂlif
mm.ﬁm&lﬂh ¢ of

-Endomarﬁdc "Retum R
Requaested” adjacent to nu

USE, $300

Code in the space below.

RETURN
TO

_ DEPARTHICNT OF WATE

- Al
e v

“TWIN ‘FALLS, IDAHO 83301

oy




@) SENDER: mwtaﬁamwmmmmmauu4
Pu:yourmmun"‘mmm"mmanm:m?ﬁa Kailure to do

e P gey
T TypeoiServics: | .
' Insured
w8 i Acon
e }
Wit 2y obtain signature of iy or
agent and DATE DELIVERED.
5. Signature ~ Addresses NLY if

X meamdfaem(u
i

8, Signature — Agent
L 3)- 1987 L-—--"‘"’"J

PS Form 3811, Feb. 1986 i DOMESTIC RETURN RECEIPT




UNITED STATES POSTAL SERVICE
OFFICIAL. " “INESS

SENDER INS. .CTI D ARt
Print your name, sddress, and AP Code ¢

in the
. m123m&n

ths
OAMm-i:.frontofl'ﬁd.H
otherwiss sffix to

S Bouyw B Msz“:mm*

o ‘l‘."' 3-,,.
| TN
TO e

—“DE‘ARTMENT OF W'\TER RESOURCES




A

1. [ Show to whom deliversd, ciate, and addiemee’

. — ¥l
) SENDER: Compiets items 1 and 2 when additions! sarviceyare disired, and coqiplets items 3 and 4.
Put your address in” 'REWRNTO"menﬂnm?ﬁd-.Fﬂunw "1 will prevent this
M retel pill provide you the a

S 5
]

ada s Nk

- T |I\IIM
kLl o5
w re of addressec or,
MpR and DATE DRLIVERED. ~
5. Signature — Addressee 8. Addrosee’s A ONL{ if
X requested and feehaid}
6. Signature »r Agent . o

1‘“//

PS Form 3811, Fcb. 1986

DOMESTIC RETURN RECEIPT



UNITED STATES POSTAL SER)
OFFICIAL BUF~ 38 /%

“"" PENALTY FOR PRIVATE
USE, $300

RETURN : ! 2wy XLAf —rt, leodelnthaspaoebelow.
TO ) ol "

DEPARTMENT 6F WATER RESOURCES
TWIN FALLS, [DAHO 83301




@ 5ENDER: thulm1m2mw“ 088 A desired, and complete items 3 and 4,
Put your address in ETURN ro"monunms«n Faihmin “Na wilt prevent this
card from being ret. . 30 you. The Fec 8 witt provid ey of the
. For sddition he Tolkowing se it
postmaster mmmms)w
1. L7 Show 16 whor rtativered, date, and acddresses’s ackiress, 2. 0 Hstrh'MDeﬁ\wy
3, Articly Addressed to: A, Amurhm
tnsured
cop
re of addresses or”
v .
8. L
NOV 3 g
7. Dste of Delivery : .
artment of Water kzseurces
H-/ - 57 M

PS Form 3811, Feb. 1986

Laid

Sowth 'HETURN RECEIPT




UNITED STATES POSTAL SERVICE
OFFICIAL BU*— S8

SENDER INSTRL.. .v
Print your name, address, snd €IP

® Attach to front of f

4
Endores | R
.H_ Mg

RETURN
T0




r.seuaea:commmtmzmmmmﬂm.mmmsmm
Put your address in 7 IETURN TO™ space on the roverse side, Failureto ‘ts will provent this
bol . The : will outhey. . of :
. - “ ' t

DOMESTIC RETURN RECEIPT



UMITED STATES POSTAL SERVICE
omcm. su”‘ﬂss

E’i 2.3, mﬂ"’
"hsz.,

RETURN
TO




.ma:mm1w2mmmmm and complete items 3 and 4.
Put your aidress in " IETURN TO" mmunmﬁd- Fallure to ’“\awmprmm
card from being retu. : i thw of it
postmastar
1, ﬂ&mtowhmddiwudd#eandm:m v 2. Dwmm
3. Article Addressed to:

5.5Wm~m \ . :

X (.4 3 ed and fee paid)

oremste NOV 3 1983

X ' N\

| 7-Dets of Defivory Department of ¥etzr rec res
L=/ fL Southern Regivi Uil

PS Form 3811, Feb. 1986 DOMESTIC IIETURN RECEIPT



UNITED STATES POSTAL SEHﬂE'E""---..______
OFFICIALBU ™ -sg }

SENDER INSTRL.. .4
Print your nams, address, snd Z)

LHMMi,z,a,m4on
-g“tmhwfmmohrﬂebif . ’
permits, otherwise affix to b ok of
— ~ ‘ e
RETURN - ame, ;..“;." 2.1 4L % in the space below.
To . . ‘-‘_'-_
DEPARTMENT OF WATER RESOURCES |

—2H43-4th-AVENUEEAST-
TWIN FALLS, IDAHO 83301




(@ SENDER: Mm1mzmmmnm and complets lems 3 end 4.

montlnmﬁmddl Falhnm “is will provent this
: gvid] A' N -

*ﬁk | Always obtain sig of addressse or
) agent and DATE DE ERED.

5. Signature — Addressea : 8. Addnm (ONL! if

® and fee |

7. Oste of Delivery '

H-3/-F%

PS Form 3811, Feb. 1986 DOMESTIC RETURN RECEIPT




UMITED STATES POSTAL SERVICE
OFFICIAL BU™~ "SS C h
SENDER | g
Print your ress, snd ZIP Code 0(‘,1

in:.“c.,,,m%1 2,3, snd4 on r,f' ﬁs“'

OAMtofrontofuﬁdo if space
permits, otherwise affix to back of .\ ?‘\

mm "Retum nm[ q ‘dﬂw *.«_

PGNAZT\' FOR PRIVATE
USE, $300

HETURN ’ mm&f&r “nm andZIP;Code in the space below.

DEPARTMENT OF WATER RESQURCES
2148 4th AVENUE EAST

B T SN .




Indicate type of mail

Check appropriate block for

Attlx stamp here if Issuad as

NAME AND OR d ; b o ;
ADDRESS fﬂwk’ J0-30-3F | B Reseee Regutered Mall: Pt R A
3F SENDER gﬁgﬂﬁe 4 [ Express Mail | (] Without Postal Insurance POSTMARK AND DATE OF RECEIPT
.ine N"':::’l::."f Name of Addresies, Street, snd Post-Office Address Postage | Fes Hg::‘:;:ﬂ ?Ict‘ﬁ\:;::). Il:f‘lljl:.l.ld DI‘;.C sangqr FIF.‘I:. SF. 3. sﬁ::- HO:.::rlk:ll
|89y ) [Heles bodnan T
! i ' . e =
%92 \[ Bevniece 8 Bty Ve EAE
— 4 T 17
3| 4 9% Tim Chaldora S,
vttt —
s 894 J des Bell G =
S| 895 U M dee Tolley ‘
6 J ' ] = L
%3 ) L;qdie;; . ﬂ;mm) - ;
7 J U qw (J C 4 a 1 ﬁu A <«
—;F . s -?_.“__.1;
39¢ Noevman EL Dﬁjyjri e =
J 7 L ¥ 1
- : !
°L 879 Larl L evell WaThra *

10f

11

D’]C [-v/)-\. 'Fl‘c'rl

7; ﬁqﬁ :.ﬁ" ”;CY " /}mfnr?_

12 v - 1
13 ,///

‘ ) 7
15 \W v_ 7

Total Number of Pleces
Listed by Sender

9

Totsl Numbar of Pletes

POSTMASBTER, PER [(Name of receiving empiloyee)
Recelved st Post Offlce

The full declaration of value is re
The maximum indemnity payable
ment zeconstruction insurance is

qru‘ued on all domestic and international registered mail.
or nonnegotiable documents under Express Mail docu-
350,000 per piece subject to a limit of $500,000 per

vccurrence, The maximum indemnil‘I payable on Express Mail merchandise insurancé is

250{). The maximum indemnity %?ya

400 for Insured Mail. Special

parcels. Special delivery service also inclu

le is $25,000 for Registered Mail, $400 for COD and
andlln&; charges app‘!ﬁ‘ only to Third- and Fourth-Class
es special handling service.

FORM MUST BE COMPLETED BY TYPEWRITER, INK OR BALL POINT PEN

@ U5, GUVERNMENY PRINTLNG OFFICK:D  1986-463- |38

Aeg Apg




BEFORE' THE DEPARTMENT OF WATER RESOQURCES
OF THE
STATE OF IDAHO

IN THE MATTER OF APPLICATION
FOR PERMIT TO APPROPRIATE
WATER NO. 45-07642

NOTICE OF HEARING
Earl Lavell Warthen,

Applicant

Chatburn, Lindsey W. Dimond,
H. Lee Jolley, Leo Bell,

Jim Chatburn, Berniece Bailey,
Helen Goodman,

SOQURCE: Howell Creek

COUNTY: Cassia

Protestants

)
)
)
)
)
)
Norman E. Dayley, J. Vard )
)
)
)
)
)
)
)

On May 11, 1989, Earl Lavell Warthen, applicant, filed with the
Department of Water Resources an application to appropriate the
public waters of the State of Idaho. The Department has received a
protest against the approval of said application from the above
listed parties.

A pre-hearing conference on October 18, 1989,
The Department has set the matter of protest for hearing for

Wednesday, November 15, 1989, at 1:00 PM in the Albion City Hall,
Albion.

The hearing will be held in accordance with chapter 2, Title 42 of
the Idaho Code and the adopted Rules of Practice and Procedure of
the Department of Water Resources. Opportunity shall be afforded

to all parties to respond and present evidence and argument on all
issues involved.

Dated this 3o day of O ctoles , 1% 5.

et OZé,é.,,,__.

Loren Q. Holmes
Southern Region Manager

liyu.u.ﬁtuw

bisr 9 .. 1990 j




CONFERENCE AND HEARTNG PROCEDURE
IN THE MATTER OF A PROTESTED APPLICATICN FOR PERMIT
In accordance with IDAHO CODE, Section 42-203, the following issues are involved in the .

consideration of the application and protest(s):

1) Will the pgogosed use reduce the quantity of water under -
existing rights?

2) Is the groposed water supply insufficient for the purposes
intended?

3) Is the application made in good faith or for delay or
speculative purposes?

4) Has the applicant sufficient financial resources with which
to complete the proposed project?

5) Will the proposed use conflict with the local public
interest?

PROCEDURE

The grocedure normally followed by the department in arriving at a decision on the issues
which must be_considered is_to first hold a conference in the matter and then, i

i
necessary, hold a hearing. If a hearing is held a written decision is issued based on the
hearing record. .

CONFERENCE .

Preliminary to hplding a hearing, a pre-hearing conference is held to_to familiarize the
department” and the parties with the matter and to determine if a resolution of the
protest(s) is possible without the need for a hearing.

At the conference the department may formulate and simplif¥ the issues, obtain admissions
of fact and of documents which will avoid unnecessary proof, arrange for the exchange of
proposed exhibits or pregared expert testimony prior to the hearing, limit the number of
witnesses, consolidate the examination of withesses, and advise the parties of the
procedure which will be followed at any subsequent ﬁearing.

HEARING

Any part{ may request in writing five (35) days before any hearing that the oral proceedings
thereof be taken in the form of stenographic notes at_the expense of the request1n§ party.
Any party may have such stenographic notes of the oral proceedings, or gart thereo
transcribed at his own expense. taped record of the proceedings will be maintained for
the appeal period.

If the hearing_is conducted by a hearing officer apgointed by the Director, rather than the
Director himself, a proposed decision will be issued and the parties will be afforded the
opportunity to file exceptions to the proposed decision and present briefs and oral
arguments to the Director Brlor to the issuance of a final decision by the Director. This
procedure is required by IDAHO CODE, Section 42-1701A.

The gagties by written stipulation, may waive their right to_a proposed decision, however,
the failure of either party to waive a proposed decision will not predjudice the director’s
reviev of a party’s evidence and arguments. However, such a waiver will shorten the
decision making process and may expedite §ubstant1a11 the issuance of a final decision.
Whether compliance with Section 42-1701A is wvaived will not affect a party’s right to
etition for a rehearing of the final decision pursuant to rule 11 of the Department’s

ules of Practice and Procedure or affect a party’s right to appeal the final decision to
The DidTricr Courts I

Under the provisions of the IDAHO CODE, Sections 42-1701A and 67-f2}15%::
the' department’s decision on appeal shall be confined to the rec '
department.

EFFECT OF FAILURE TO APPEAR AT A CONFERENCE OR HEARING MAR 08 1390 l

Failure to appear at_the time and place set for .a conference or hgarinﬁ by the applicagt or
protestant(sg may allow_the department to dismiss without predjudice the protest?s) orf the
application. Any and all cost incurred by reason of such non-appearance may be assesse
against such non-appearing parties. i‘

3
vie§ of
the;




MEMORANDUM

DATE: 20-0ct-1989

FROM: Loren Holmes ¢é<f

TO: File 45-07642, Earl Warthen

SUBJECT: Outcome of pre-hearing conference 10/18,/89

It is possible that a resolution of this application may be
reached before a hearing is held. Hearing date was tentatively set
for Nov. 15, 1989.

At the conference, the following factual infermation was
determined:

° The proposed penstock system is already in existence as an
irrigation diversion.

° There is one diversion {Helen Goodman) in the reach to be
bypassed by the power penstock.

°® Water is often diverted for irrigation use in February and other
winter months when no crops are growing, All parties agree that
this is beneficial to soil moisture, ground water levels, and
stream flows later in the season.

9 A portion of the existing pipeline is perforated to allow water
to infiltrate from a boggy area the pipe passes through. The
protestants were concerned that using the pipe as a pressurized
penstock would cause loss of water. The applicant seemed to be
agreeable to installing an extra measuring device at the outlet
to determine if loss occurs.

e

ICRDALMED

MAR 08 1990

'i A. J




Re: Application 45-07642, Earl Warthen
Place: Burley
bDate: October 18, 1989

Conference held by: th_f- .27 %a/w-z}
Assisted by:

ROSTER OF ATTENDANCE

ADDRESS

REPRESENTING

ot Lay s

%’% Hox ®2 | ALBIosr LA
Loy &6 AM:Z;:;IJ.

19 ¢4 Baplevy  Ave

5
3
iy
£

NICRAFLIED

4

MAR 0 R 1990
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO

IN THE MATTER OF APPLICATION
FOR PERMIT TO APPROPRIATE
WATER NO. 45-07642

NOTICE OF
PRE~HEARING CONFERENCE

Earl Lavell Warthen,

Applicant SOURCE: Howell Creek

Chatburn, Lindsey W. Dimond,
H. Lee Jolley, Leo Bell,

Jim Chatburn, Berniece Bailey,
Helen Goodman,

)

)

)

)

)

)
Norman E. Dayley, J. Vard ) COUNTY: Cassia

)

)

)

)

)

Protestants )

)

On May 11, 1989, Earl Lavell Warthen, applicant, filed with the
Department of Water Resources an application to appropriate the
public waters of the State of Idaho. The Department has received a
protest against the approval of said application from the above
listed parties.

The Department has set the matter of protest for conference for
Wednesday, October 18, 1989, at 10:00 AM in the City Council Room
of the Burley City Hall, 1401 Overland Ave., Burley.

The purpose of the conference is to formulate and simplify the
issues, obtain admissions of fact and of documents which will
avoid unnecessary proof, arrange for the exchange of proposed
exhibits or prepared expert testimony prior to the hearing, limit
the number of witnesses, consolidate the examination of witnesses,
and advise the parties of the procedure which will be followed at
any subsequent hearing.

The conference will be held in accordance with chapter 2, Title 42
of the Idaho Code and the adopted Rules of Practice and Procedure
of the Department of Water Resources. Opportunity shall be
afforded to all parties to respond and present evidence and
argument on all issues involved.

Dated this 5 day of 7 Dctober , 1987 .

".qm'zr; .ﬁﬂl

VR e

MAR 0 & 1990 L ahe 2 ’74‘,4.%

Loren O. Holmes
ay Southern Region Manager




ROGER D, LING
ROBERT M. NIELSEN
BRENT T. ROBINSON
DAVID W, HALEY
MARK A, INGRAM
RICK BOLLAR

LING, NIELSEN & ROBINSON

ATTCRNEYS AT Law
615 "K' STREET
A O. BOX 396
RUPERT, IDAHO B350

AREA CODE 208
TELEPHQNE 436-4717

FAX 436-6804

October 3, 1989 @E@I}?F\W@m L

Loren Holmes Dmmﬂ Watay Rewowmecs
Department of Water Resources wmm
2148 4th Avenue East

Twin Falls, Idaho 83301

RE: Application for Permit No. 45-07642, Earl Warthen
Dear Mr. Heolmes:

This will acknowledge your request to Earl Warthen
regarding continuance of the hearing date on October 12th.
Earl would be amenable to postponing the hearing until

October 18th.

As I am sure you understand, the project which

Earl proposes to develop on his property in Albion would
require an expediant construction schedule.
that project will be seriously detrimental.
for a hearing date at the earliest time possible with no
unreasonable postponements.

regard.

RB:pcC

Any delays in
We would hope

Thank you for your ongoing attention in this

Ve wy yours,

ick BolTar

o

ol i
MICRTLAED |

MAR 08 1990

- ISR}




Southern Region, 2148 4th Ave. East, Twin Falls, Idaho 83301 (208) 734-3578

S Ste— of Idoho -
% DEPARTMENT OF WATER RESOURCES

CECIL D. ANDRUS A. KEITH HIGGINSON

Govemor Director
Qctober 2, 1989

Earl Lavell Warthen p
Box 145 7
Albion, ID 83311 N

’
Re: Application for permit No. 45-07642, Earl Warthen

Dear Mr. Warthen:

We have received notice of scheduling conflicts from some of the
parties in the above matter.

The pre-hearing conference is being tentétively rescheduled for
October 18, 1989. Notices formally setting the time and place will
be mailed about October 6, 1989.

If you will not be available on this date, please advise this
office prior to formal setting.

Very Truly yours,

Loren O. Holmes, P.
Southern Region Manager

MICRGFiLidep

MAR g3 R




Ste— of ldaho

DEPARTMENT OF WATER RESOURCES

Southern Region, 2148 4th Ave. East, Twin Falls. Idaho 83301 (208) 734-3578

CECIL D. ANDRUS

R. KEITH HIGGINSON

Direcror

October 2, 1989

Rick Bollar, Attorney
P.O. Box 396
Rupert, ID 83350

Re: Application for permit No. 45-07642, Earl warthen
Dear Mr. Bollar:

We have received notice of scheduling conflicts from some of the
parties in the above matter,

The pre-hearing conference.is being tentatively rescheduled for
October 18, 1989. Notices formally setting the time and place will
be mailed about October 6, 1989.

If you will not be available on this date, please advise this
office prior to formal setting.

Very Truly yours,

%MD%_

Loren O. Holmes,
Southern Region Manager

Mlﬂkﬂﬂ[ym

W4r 0.8 1990 _.-’




Sto—= of Ildaho

DEPARTMENT OF WATER RESOURCES

Southern Region, 2148 4th Ave. East, Twin Falls, Idoho 83301 (208) 734-3578

CECIi. D. ANDRUS ' R. KEITH HIGGINSON
Gavemor .

Director

October 2, 1989

Norman E. Dayley
Box 165
Albion, ID 83311

Re: Application for permit No. 45-07642, Earl Warthen

Dear Mr. Dayley:

We have received notice of scheduling conflicts from some of the
parties in the above matter.

The pre-hearing conference is being tentatively rescheduled for

October 18, 1989. Notices formally setting the time and place will
be mailed about October 6, 1989.

If you will not be available on this date, please advise this
office prior to formal setting.

Very Truly yours,

FKohere O Lovare_

Loren O. Holmes, P. E.
Southern Region Manager




St 2 of Idaho -

DEPARTMENT OF WATER RESOURCES

Southern Region, 2148 4th Ave. East, Twin Falls, Idaho 83301 (208) 734-3578

CECIL D. ANDRUS R. KEITH HIGGINSON
) Gavemor . ) . Director

October 2, 1989

J. Vard Chatburn

Box 97

Albion, ID 83311

Re: Application for permit No. 45-07642, Earl Warthen

Dear Mr. Chatburn:

We have received notice of scheduling conflicts from some cf the
parties in the above matter.

The pre-hearing conference is being tentatively rescheduled for
October 18, 1989. Notices formally setting the time and place will
be mailed about October 6, 1989.

If you will not be available on this date, please advise thls
office prior to formal setting.

Very Truly yours,

}/ma%

Loren 0. Holmes, P, E.
Southern Region Manager

MICR0FMEp

g 08 B9 i
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St~ of Idaho ~

DEPARTMENT OF WATER RESOURCES

Southern Region, 2148 4th Ave. East. Twin Falls, Idaho 83301 (208) 734-3578

CECIL D. ANDRUS

R. KEITH HIGGINSON
Gavemar

Director

Qctober 2, 1989

Lindsey W. Dimond
Box 456
Albion, ID 83311

Re: Application for permit No. 45-07642, Earl Warthen

Dear Mr. Dimond:

We have received notice of scheduling conflicts from some of the
parties in the above matter.

The pre-hearing conference is being tentatively rescheduled for
October 18, 1989. Notices formally setting the time and place will
be mailed about October 6, 1989,

If you will not be available on this date, please advise this
office prior to formal setting.

Very Truly yours,

é/aﬁﬂuo—:?é,é%,

oren O. Holmes, P. E.
Southern Region Manager




St™e of Idaho ~

DEPARTMENT OF WATER RESOURCES

Southern Region, 2148 4th Ave. East, Twin Falls, Idaho 83301 (208) 734-3578

CECIL D. ANDRUS R. KEITH HI;E'GIﬁSON:

Governar Direcror
October 2, 1989

H. Lee Jolley
Box 21
Albion, ID 83311

Re: Application for permit No. 45-07642, Earl Warthen

Dear Mr. Jolley:

We have received notice of scheduling conflicts from some of the
parties in the above matter.

- The pre-hearing conference is being tentatively rescheduled for

. October 18, 1989. Notices formally setting the time and place will
be mailed about October 6, 1989.

L If you will not be available on this date, please advise this
office prior to formal setting.

Very Truly yours,

Ktew. 5o Lo

Loren O. Holmes, P. E.
Southern Region Manager

ﬁm

b 0 8 1890
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Ste™ of Idaho -

DEPARTMENT OF WATER RESOURCES

Southern Region, 2148 4th Ave. East. Twin Fails, Idcho 83304 (208) 734-3578

CECIL D. ANDRUS R. KEITH HIGGINSCN

Govemor . Director
October 2, ;989’ '

Leo Bell
Star Rt. Box 26
Albion, IDb 83311

Re: Application for permit No. 45-07642, Earl Warthen

Dear Mr. Bell:

We have received notice of scheduling conflicts from some of the
parties in the above matter.

The pre-hearing conference is being tentatively rescheduled for
October 18, 1989. Notices formally setting the time and place w111
be mailed about October 6, 1989. -

If you will not be available on this date, please advise this
office prior to formal setting.

Very Truly yours,

K oheu D’/é/_u_

Loren 0. Holmes, .
Southern Region Manager




St—e of ldaho -

DEPARTMENT OF WATER RESOURCES

Southern Region, 2148 4th Ave. East, Twin Fails, Idaho 83301 (208) 734-3578

CECIL D. ANDRUS R. KEITH HIGGINSON

. Gaovemor Director

October 2, 1989

Jim Chatburn

Albion, ID 83311

Re: Application for permit No. 45-07642, Earl Warthen
DPear Mr. Chatburn:

We have received notice of scheduling conflicts from some of the
parties in the above matter.

The pre-hearing conference is being tentatively rescheduled for
October 18, 1989, Notices formally setting the tlme and place will
be mailed about October 6, 1989.

If you w1ll not be available on this date, please advise this
office prior to formal setting. ‘

Very Truly yours,

%M&wp%

Loren 0. Holmes, P.
Southern Region Manager

 NICROFLMED

hnr 08 1990
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St”e of idaho | =
DEPARTMENT OF WATER RESOURCES

Southern Region, 2148 4th Ave. East, Twin Falls, Idaho 83301 (208) 734-3578

CECIL D. ANDRUS R. KEITH HIGGINSCN
Govemor Director

October 2, 1989

Berniece $. Bailey

P.0O. Box 164

Albion, ID 83311

Re: Application for permit No. 45-07642, Earl Warthen

Dear Mrs. Bailey:

We have received notice of scheduling conflicts from some of the
parties in the above matter.

The pre-hearing conference is being tentatively'rescheduled for
October 18, 1989. Notices formally setting the time and place will
be mailed about October 6, 1989.

If you will not be available on this date, please advise this
office prior to formal setting.

Very Truly yours,

oren O. Holmes, P.
Southern Region Manager

-"ﬁ---q__




 Southern Region, 2148 4th Ave. East. Twin Falls, Idoho 83301 (208) 734-3578

- | St of Idaho ~
| % DEPARTMENT OF WATER RESOURCES

CECIL D. ANDRUS R, KEITH HIGGINSON
Governor . Direcror

October 2, 1989

Helen Goodman
Box 6
Albion, ID 83311

Re: Application for permit No. 45-07642, Earl Warthen

Dear Mrs. Goodman:

We have received notice of scheduling conflicts from some of the
parties in the above matter.

The pre-hearing conference is being tentatively rescheduled for
October 18, 1989. Notices formally setting the time and place will
be mailed about October 6, 1989. -

If you will not be available on this date, please advise this
- office prior to formal setting.

Very Truly yours,

Kohowe OFlotklnee

Loren O. Holmes, P. E.
Southern Region Manager
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Sto~~ of ldaho

DEPARTMENT OF WATER RESOURCES

Southern Region, 2148 4th Ave. East, Twin Falls, Idaho 83301 (208) 734-3578

CECIL D. ANDRUS R. KEITH HIGGINSON
Govemor B ) Dimc:o_f

September 18, 1989

Earl Lavell Warthen
Box 145
Albion, ID 83311

Re: Application for permit No. 45-07642, Earl Warthen
Dear Mr. Warthen:

This office is tentatively scheduling the matter of protests for a
pre-hearing conference for October 12, 1989. Notices formally
setting the conference time and place will be mailed about

- September 29, 1989.

The purpose of the conference will be to familiarize the !
department and the parties with the issues and to provide a forum
for possible resolution of the matter.

If you will not be available on this date, please advise this
office prior to formal setting.

Very Truly yours,

%W% Wé/&v

Loren O. Holmes,
Southern Region Manager

T
A




Sto™ of Idaho -

DEPARTMENT OF WATER RESOURCES

Southern Region, 2148 4th Ave. East, Twin Falls, Idaho 83301 (208) 734-3578

CECIL D. ANDRUS

; R. KEITH HIGGINSON

Director

September 18,'1939

Rick Bollar, Attorney
P.0O. Box 396
Rupert, ID 83350

Re: Application for permit No. 45-07642, Earl Warthen
Dear Mr. Bollar:

This office is tentatively scheduling the matter of protests for a
pre-hearing conference for October 12, 1989. Notices formally
setting the conference time and place will be mailed about
September 29, 1989,

The purpose of the conference will be to familiarize the
department and the parties with the issues and to provide a forum
for possible resolution of the matter.

If you will not be available on this date, please advise this
office prior to formal setting.

Very Truly yours,

JKotene ORollr
Loren 0. Holmes, P. E.
Southern Region Manager

MICE2TILMED
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Sto™ of Idaho -

DEPARTMENT OF WATER RESOURCES

Southern Region, 2148 4th Ave. East, Twin Falls, Idoho 83301 (208) 734-0578

CECIL D. ANDRUS
Govemnor _ . R. KEITH HIGGINSON

Director
September 18, 1989

Norman E. Dayley
Box 165
Albion, ID 83311

Re: Application for permit No. 45-07642, Earl Warthen

Dear Mr. Dayley:

This office is tentatively scheduling the matter of protests for a
pre-hearing conference for October 12, 1989. Notices formally
setting the conference time and place will be mailed about
September 29, 1989.

The purpose of the conference will be to familiarize the
department and the parties with the issues and to provide a forum
for possible resolution of the matter.

If you will not be available on this date, please advise this
office prior to formal setting.

Very Truly yours,

Korzee O Flatioer

Loren 0. Holmes, P. E.
Southern Region Manager

~ - MICPSFILMED

Mur 0 5 1990




| Stoc™ of ldaho -
% DEPARTMENT OF WATER RESOURCES

Southern Region, 2148 4ih Ave. East, Twin Falls, Idaho 83301 (208) 734-3578

CECIL D. ANDRUS ' -,
. Govemor R. KEITH HIGGINSON

Direcror
September 18, 1989

J. Vard Chatburn
Box 97
Albion, ID 83311

Re: Application for permit No. 45-07642, Earl Warthen

Dear Mr. Chatburn:

This office is tentatively scheduling the matter of protests for a
pre—-hearing conference for October 12, 1989. Notices formally
setting the conference time and place will be mailed about.
September 29, 1989. _

The purpose of the conference will be to familiarize the
department and the parties with the issues and to provide a forum
for possible resolution of the matter.

If you will not be available on this date, please advise this
office prior to formal setting.

Very Truly yours,

O 07,4,44___‘

Loren O. Holmes,
Southern Region Manager

MICEZFILMED

Mak g 1wl




Sta™ of Idaho -

DEPARTMENT OF WATER RESOURCES

Southern Region, 2148 4th Ave. East, Twin Falls, Idaho 83301 (208) 734-3578

CECIL D. ANDRUS

R. KEITH HIGGINSON
Gavernor

Director

September 18, 1989

Lindsey W. Dimond
Box 456
Albion, ID 83311

Re: Application for permit No. 45-07642, Earl Warthen

Dear Mr. Dimond:

This office is tentatively scheduling the matter of protests for a
pre-hearing conference for October 12, 1989. Notices formally
setting the conference time and place will be mailed about
September 29, 1989. ‘

The purpose of the conference will be to familiarize the
department and the parties with the issues and to provide a forum
for possible resolution of the matter.

If you will not be available on this date, please advise this
office prior to formal setting.

Very Truly yours,

me’?’énﬁ.__,.

Loren O, Holmes, P. E.
Scuthern Region Manager

MICROFILMED |
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Sto” of Ildaho -

DEPARTMENT OF WATER RESOURCES

Southern Region, 2148 4th Ave. East. Twin Fails. Idaho 83301 (208) 734-3578

CECIL D. ANDRUS

R. KEITH HIGGINSON
GoU!lnor

Director

September 18, 1989

H. Lee Jolley
Box 21
Albion, ID 83311

Re: Application for permit No. 45-07642, Earl Warthen

Dear Mr. Jolley:

This office is tentatively scheduling the matter of protests for a
pre-hearing conference for Octcober 12, 1989. Notices formally
setting the conference time and place will be mailed about
September 29, 1989.

The purpose of the conference will be to familiarize the
department and the parties with the issues and to provide a forum
for possible resolution of the matter.

If you will not be available on this date, please advise this
office prior to formal setting.

Very Truly yours,

Loren O. Holmes, P.
Southern Region Manager

MICS HLIF.B

WAk U6 1990




Ste™ of Idaho -
%  DEPARTMENT OF WATER RESOURCES

Southern Region, 2148 4th Ave. East, Twin Falls, Idaho 83301 (208) 734-3578

CECIL D. ANDRUS

R. KEITH HIGGINSON
Govemor

Director

September ia, 1989

Leo Bell
Star Rt. Box 26
Albion, ID 83311

Re: Application for permit No. 45-07642, Earl Warthen

Dear Mr. Bell:

This office is tentatively scheduling the matter of protests for a
pre~-hearing conference for October 12, 1989. Notices formally
setting the conference time and place will be mailed about
September 29, 1989.

The purpose of the conference will be to familiarize the
department and the parties with the issues and to provide a forum
for possible resolution of the matter

If you will not be available on this date, please advise this

office prior to formal setting.

Very Truly yours,

XMMO?%

Loren 0. Holmes, P.
Southern Region Manager

- MIGRS FILMED
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Sto— of Idaho

DEPARTMENT OF WATER RESOURCES

Southern Region, 2148 4th Ave. East. Twin Falls, Idaho 83301 (208) 7343578

CECIL D. ANDRUS :
Govemor _ R. KEITH HIGGINSON

Director
September 18, 1989

Jim Chatburn
Albion, ID 83311

Re: Application for permit No. 45-07642, Earl Warthen

Dear Mr. Chatburn:

This office is tentatively scheduling the matter of protests for a
pre-hearing conference for October 12, 1989, Notices formally
setting the conference time and place will be mailed about
September 29, 1989,

The purpose of the conference will be to familiarize the
department and the parties with the issues and to provide a forum
for possible resolution of the matter.

If you will not be available on this date, please advise this

office prior to formal setting.

Very Truly yours,

Ahend 0’7494%_

Loren 0. Holmes, .
Scuthern Region Manager

MICROFILMED

Mnr 08 Tuou




Ste~ of Idaho

DEPARTMENT OF WATER RESOURCES

Southern Region, 2148 4th Ave. East, Twin Falls. Idaho 83301 (208) 734-3578

CECIL D. ANDRUS R. KEITH HIGGINSON
Govemor ) Director

September 18, 1989

Berniece S. Bailey
P.O. Box 164
Albion, ID 83311

Re: Application for permit No. 45-07642, Earl Warthen

Dear Mrs. Bailey:

This office is tentatively scheduling the matter of protests for a
pre—hearing conference for October 12, 1989, Notices formally
setting the conference time and place will be mailed about
September 29, 1989. :

The purpose of the conference will be to familiarize the
department and the parties with the issues and to provide a forum
for possible resolution of the matter.

If you will not be available on this date, please advise this

office prior to formal setting.

Very Truly yours,

Kmm

Loren 0. Holmes, P.
Southern Region Manager

MICREFLLMED

Mark 08 gl)
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Sta— of Idaho
DEPARTMENT OF WATER RESOURCES

Southern Region, 2148 4th Ave. East. Twin Falls. Idaho 83301 (208) 734-3578

CECIL D. ANDRUS - R. KEITH HIGGINSON
Govemor . Direcror

September 18, 1989

Helen Goodman
Box 6
Albion, ID 83311

Re: Application for permit No. 45-07642, Earl Warthen

Dear Mrs. Goodman:

This office is tentatively scheduling the matter of protests for a
pre-hearing conference for October 12, 1989. Notices formally
setting the conference time and place will be mailed about
September 29, 1989,

The purpose of the conference will be to familiarize the
department and the parties with the issues and to provide a forum
for possible resolution of the matter.

If you will not be available on this date, please advise this
office prior to formal setting.

Very Truly yours,

Xm 9’74«4‘,&

Loren O. Holmes, P. E.
Southern Region Manager




Sept. 5, 1989
Loren Holmes

Dent. of jiater fesourses

Twin palls, Idzho ‘IE E @ E [I W E m]

SEP 7 1989

Denartment of Water Resources
Southern Region Office

rE. Permit #4507642 by Earl Warthen

Dear Loren:

Seot. 1, 1929, I recelved s letter from the lew firm of
Lirg, Nielser and Ropimson addressiemg nr protest om the above
permit., As neur as I car ascertzin, the other people who nro-

test,ed recieved a letter alno,.

.

+

ve the undersigned are rot satisfied with the nroposals
sddressed in =wuid letters. Wwe dort't thirk we &re oblipated to
try to rnegotiate & settlemeat on t 1s issue br dezxling individ-
ually with Mr. "arthers dttorrey. I Bon'7thirk we are capeble
of reascning an agreemert under these clrcumstences--also, would
it be biadirg lerally?
@ feel thot -our departrmert shiould chair o hesrirg on

thizs matter. If such a hearing could Le srrarcec ve veuld very

<

Q

-
=
=

much aopreciste sour time 1r i-g sale.

Leo 3ell

cec
Flomen __/? P ..//?
g ¢ w L’ -
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CONFERENCE AND HEARING PROCEDURE
IN THE MATTER OF A PROTESTED APPLICATION FOR PERMIT

In accordance with IDAHO CODE, Section 42-203, the following issues are involved in the
consideration of the application and protest(s):

1) Vill the progosed use reduce the quantity of water under
existing rights?

2) Is the groposed water supply insufficient for the purposes
intended?

3) Is the application made in good faith or for delay or
speculative purposes?

4) Has the applicant sufficient financial resources with which
to complete the proposed project?

5) Will the proposed use conflict with the local public
interest? .

PROCEDURE

The Rrocedure normally followed by the gepartment in arriving at a decision on the issues
vhich must be_ considered is_to first ho g a conference in the mattef and th

necessary, hold a hearing. If a hearing is held a written decision is

hearing record.

CONFERENCE

n
issueg based on the

Preliminary to holding a hearing, a pre-hearing conference is held to_to familiarize the
department and the_gartlgs with the matter and to determine if a resolution of the
protest(s) is possible without the need for a hearing.

At the conference the department may formulate and simplif¥ the issues, obtain admissions
of fact and of documents which will avoid unnecessary proof, arrange for the exchange of
proposed exhibits or pregared expert testimony prior to the hearipg, limit the number of
witnesses, consolidate the examination of witnesses, and advise the parties of the
procedure which will be followed at any subsequent Eearing.

HEARING

Any partg may request in writing five (5) days before any hearing that the oral proceedings
thereof be taken in the form of stenographic notes at_the expense of the request1n§ party.
Any par;g may have such stenographic notes of the oral proceedings, or Eart thereo
transcribed at his own expense. taped record of the proceedings will be maintained for
the appeal period.

I1f the hearing_ is conducted bH a _hearing_ officer apgointed by the Director, rather than the
Director himself, a proposed decision will be issued and the parties will be afforded the
opportunity to file exceptions to the proposed decision and present briefs and oral
arguments to the Director Br1or to the issuance of a final decision by the Director. This
procedure is required by IDAHO CODE, Section 42-1701A.

The gagties b¥ written stipulation, may waive their right to a proposed decision, hovever,
the failure of either party to waive a proposed decision will not prgdiudlce the director’s
review of a party’s evidence and arguments. Hovever, such a waiver will shorten the
decision making process and may expedite gubstgntlailx the issuance of a final decision.
Vhether compliance with Section 42-1701A is waived will not affect a party’s right to

etition for a rehearing of the final decision pursuant to rule 11 of the Department’s

ules of Practice and Procedure or affect a party’s right to appeal the final decision to
T™HE DistriTr Court?

2 ey
Under the provisions of the IDAHO CODE, Sections 42-1701A and 67*%“&&&6:}1 of
the department’s decision on appeal shall be confined to the record c the
depar tment. _ :
EFFECT OF FAILURE TO APPEAR AT A CONFERENCE OR HEARING MAR 0§ Tut) ;

Failure to appear at the time and place set for a conference or hearing by the applicgnt or
protestant(sg may allow_the department to dismiss without predjudice the protest?s) of the
application. Any and all cost incurred by reason of such non appearance may be asses
against such non-appearing parties. l._.,__ .




09-Aug-1989

Earl Lavell Warthen

Box 145

Albion, ID 83311

Re: Application for permit No. 45-07642

Dear Mr. Warthen:

Enclosed are copies of protests filed against the issuance of a
permit pursuant to your above referenced application. The Department
suggests you contact the protestant directly in an effort to determine
nature of the protest and to attempt to resolve the protest.

The following are the principal items the Department can consider in
either approving or denying an application for permit (Section 42-203,
IDAHO CODE):

1) Will the proposed use reduce the quantity of water under
existing rights?

2) Is the proposed water‘supply ingufficient for the purposes
intended?

3) Is the application made in good faith or for delay or
speculative purposes?

4) Has the applicant sufficient financial resources with which to
complete the proposed project?

5) Will the proposed use conflict with the local public interest?

If you have any questions or if this office can be of further
assistance, please feel free to contact us.

Very truly yours,

Loren O. Holmes, P.E.
Southern Region Manager

LH:MB mewm

Mar 0§ 1990




09-ARug-1989

Norman E. Dayley
Box 165
Albion, ID 83311

Re: Application for permit No. 45-07642

Dear Mr. Dayley:

Your protest against the approval of the above referenced

application has been received and a copy has been sent to the
applicant. The Department suggests you contact the applicant directly
in an effort to determine what is proposed by the application and to
attempt to resolve the protest.

The following are the principal items the Department can consider in
either approving or denying an application for permit (Section 42-203,
IDAHO CODE):

l) Will the proposed use reduce the quantity of water under
existing rights?

2) 1Is the proposed water supply insufficient for the purposes
intended?

3) Is the application made in good faith or for delay or
speculative purposes?

4) Has the applicant sufficient financial resources with which to
complete the proposed project?

5) Will the proposed use conflict with the local public interest?

If you have any questions or if this office can be of further
assistance, please feel free to contact us.

Very truly yours,

Loren O. Holmes, P.
Southern Reg: R'Mana

b bty w&ﬂ r

MAK 4 o 1990 i
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09-Aug-1989

J. Vard Chatburn
Box 97
Albion, ID 83311

Re: Application for permit No. 45-07642

Dear Mr. Chatburn:

Your protest against the approval of the above referenced

application has been received and a copy has been sent to the
applicant. The Department Suggests you contact the applicant directly

in an effort to determine what is proposed by the application and to
attempt to resolve the protest.

The following are the principal items the Department can consider in
either approving or denying an application for permit (Section 42-203,
IDAHO CODE):

1) Will the proposed use reduce the gquantity of water under
existing rights?

2) Is the proposed water supply insufficient for the purposes
intended?

3) Is the application made in good faith or for delay or
speculative purposes?

4) Has the applicant sufficient financial resources with which to
complete the proposed project?

5) Will the proposed use conflict with the local public interest?

If you have any questions or if this office can be of further
assistance, please feel free to contact us.

Very truly yours,

Loren 0. Holmes, P.E.
Southern Region Manager .




09-Aug-1989

Jim Chatburn
Albion, ID 83311

Re: Application for permit No. 45-07642
Dear Mr. Chatburn:

Your protest against the approval of the above referenced

application has been received and a copy has been sent to the
applicant. The Department suggests you contact the applicant directly
in an effort to determine what is proposed by the application and to
attempt to resolve the protest.

The following are the principal items the Department can consider in

either approving or denying an application for permit (Section 42-203,
IDAHO CODE):

1) will the proposed use reduce the quantity of water under
existing rights?

2) Is the proposed water supply insufficient for the purposes
intended?

3) Is the application made in good faith or for delay or
speculative purposes?

4) Has the applicant sufficient financial resources with which to
complete the proposed project?

5) Will the proposed use conflict with the local public interest?

If you have any questions or if this office can be of further
assistance, please feel free to contact us.

Very truly yours,

Loren 0. Holmes, P.E.
Southern Region Manager

LH:MB




09-Aug-1989

Berniece §S. Bailey
P.0O. Box 164
Albion, ID 83311

Re: Application for permit No. 45-07642

Dear Ms. Bailey:

Your protest against the approval of the above referenced

application has been received and a copy has been sent to the
applicant. The Department suggests you contact the applicant directly
in an effort to determine what is proposed by the application and to
attempt to resolve the protest.

The following are the principal items the Department can consider in
either approving or denying an application for permit (Section 42-203,
IDAHO CODE):

l) will the proposed use reduce the quantity of water under
existing rights?

2) Is the proposed water supply insufficient for the purposes
intended?

3) Is the application made in good faith or for delay or
speculative purposes?

4} Has the applicant sufficient financial resources with which to
complete the proposed project?

5) Will the proposed use conflict with the local public interest?

If you have any questions or if this office can be of further
assistance, please feel free to contact us.

Very truly yours,

Loren Q. Holmes, P.E.
Southern Region Manager

LH:MB ‘,; Mwﬁﬂﬂmm

MAR 08 1930
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09-Aug-1989

Helen Goodman
Box 6
Albion, ID 83311

Re: Application for permit No. 45-07642

Dear Ms. Goodman:

Your protest against the approval of the above referenced

application has been received and a copy has been sent to the
applicant. The Department suggests you contact the applicant directly
in an effort to determine what is proposed by the application and to
attempt to resolve the protest.

The following are the principal items the Department can consider in

either approving or denying an application for permit (Section 42-203,
IDAHO CODE):

1) will the proposed use reduce the quantity of water under
existing rights?

2) Is the proposed water supply insufficient for the purposes
intended?

3) Is the application made in good faith or for delay or
speculative purposes?

4) Has the applicant sufficient financial resources with which to
complete the proposed project?

5) Will the proposed use conflict with the local public interest?

If you have any questions or if this office can be of further
assistance, please feel free to contact us.

Very truly yours,

Loren 0. Holmes, .
Southern Reg m
LH:MB ME MEB
' MAR 08 1990
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09-Aug-1989

Lindsey W. Dimond
Box 456
Albion, ID 83311

Re: Application for permit No. 45-07642

Dear Mr. Dimond:

Your protest against the approval of the above referenced

application has been received and a copy has been sent to the
applicant. The Department suggests you contact the applicant directly
in an effort to determine what is proposed by the application and to
attempt to resolve the protest.

The following are the principal items the Department can consider in
either approving or denying an application for permit (Section 42-203,
IDAHO CODE):

1) Will the proposed use reduce the quantity of water under
existing rights?

2) Is the proposed water supply insufficient for the purposes
intended?

3) Is the application made in good faith or for delay or
speculative purposes?

4) Has the applicant sufficient financial resources with which to
complete the proposed project?

5) Will the proposed use conflict with the local public interest?

If you have any questions or if this office can be of further
assistance, please feel free to contact us.

Very truly yours,

oren 0. Holmes, P.E.
Youthern Region Manager

LH:MB | Aﬁﬁg;ﬂ&illiﬂful

MAR 08 Tuyg :
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09-Aug-1989

H. Lee Jolley
Box 21
Albion, ID 83311

Re: Application for permit No. 45-07642

Dear Mr. Jolley:

Your protest against the approval of the above referenced

application has been received and a copy has been sent to the
applicant. The Department suggests you contact the applicant directly
in an effort to determine what is proposed by the application and to
attempt to resolve the protest.

The following are the principal items the Department can consider in
either approving or denying an application for permit (Section 42-203,
IDAHC CODE):

1) Will the proposed use reduce the quantity of water under
existing rights?

2) Is the proposed water supply insufficient for the purposes
intended?

3) Is the application made in good faith or for delay or
speculative purposes?

4) Has the applicant sufficient financial resources with which to
complete the proposed project?

5) Will the proposed use conflict with the local public interest?

1f you have any questions or if this office can be of further
assistance, please feel free to contact us.

Very truly yours,

Loren ©. Holmes, P.E.

Southerw Manager
LH:MB b MEB

f' s

MAR (3 1990




09-Aug-1989

Leo Bell

Star Rt. Box 26

Albion, ID 83311

Re: Application for permit No. 45-07642

Dear Mr. Bell:

Your protest against the approval of the above referenced

application has been received and a copy has been sent to the
applicant. The Department suggests you contact the applicant directly

in an effort to determine what is proposed by the application and to
attempt to resolve the protest.

The following are the principal items the Department can consider in
either approving or denying an application for permit (Section 42-203,
IDAHO CODE):

1) Will the proposed use reduce the quantity of water under
existing rights?

2) Is the proposed water supply insufficient for the purposes
intended?

3) Is the application made in good faith or for delay or
speculative purposes?

4) Has the applicant sufficient financial resources with which to
complete the proposed project?

5) Will the proposed use conflict with the local public interest?

If you have any questions or if this office can be of further
assistance, please feel free to contact us.

Very truly yours,

Loren 0. Holmes, P.E.
Southern Region Manager
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JUN 26 1983
Norman E. Dayley
Box 165 Department of Water Resources
Albion, Idaho 83311 Southern Region Office

Idaho Dept. of Water Resources

Southern Regiconal Qffice

2148 4th Ave. East

Twin Falls, Idaho 83301

Dear Sirs:

In Regards to Notice of Application for Water Right # 45 - (07642,
Farl Lavell Warthen, Box 145, Albion, Idahe 83311, I am
registering a formal protest in opposition to his use of Howell
Creek Water for the Generation of Electrical Power.

Sincerely,

Norman El Dayley

MICAEFILMED

MAar O ¢ tuod
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- MEGEIVED -

JUN 26 1989

Department of Water Resources

Southern Region Office Albion, Idaho

June 23, 1989

Director, Dept. Water Resources
Southern Region,
2148 4th Ave. East,
Twin Falls, Id. 83301
Dear Mr. Holmes;
Regarding notice of application for Water Right
No. 45-07642 to divert part or all of the waters of Howell
Creek at a diversion point in Sec.16, T12S, R25E, EBM. While
this is a laudable endeavor on Mr. Worthens part, in my opinion,
there are several reasons why this could or may be detrimental
to prior irrigation water rights and possibly a fishery resource.
Although I have never been apprised of the engineering
and planned construction of the project, I feel there are
enoughconcerns among the oweners of the prior water rights
that they deserve a full and detailed explanation of the
project. Therefore, I wish to file a protest at least until
such time as definite answers to problems I have in mind
are fully answered to my satisfaction.

Sincerely,

A Vard Uy,
‘J. Vard Chatbyrp

J. v’gw?'d Chatburn wm “
Rﬂgion, Id. 83311 u : i
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June 21, 1989
Albion, Idaho 83311

Idaho Department of Water Resources
Southern Regional Office

2148 4th Avenue East

Twin Falls, Idaho 83301

Re: NOTICE OF APPLICATION FOR WATER RIGHT
NO. 45-07642
EARL. LAVELL WARTHEN, BOX 145, ALBION, IDAHO 83311

Dear Sirs:

Please consider this as my formal protest to the filing of FARL LAVELL
WARTHEN for use of Howell Creek water for the purpose of generating
power.

vy REGEIVED

Box 21 JUN v g 1983
Albion, Idaho 83311
Departmeni of Water Retources

Southern Region Office

»

Mar 08 Tusl




BE@EDWE@ June 21, 1989

§ o0 1989 Albion, Idaho 83311
JU

Department of Water Resources
Southern Region Office

Idaho Department of Water Resources
Southern REgional Office

2148 4th Avenue East

Twin Falls, Idaho 83301

re: NOTICE OF APPLCIATION FOR WATER RIGHT
NO. 45-07642
EARL LAVELL WARTHEN, BOX 145, ALBION, IDAHO 83311

Dear Sirs:

Please consider this as my formal protest to the filing of EARL LAVELL
WARTHEN for use of Howell Creek water for the purpose of generating
power. I am making this protest based on the knowledge of the past
performance of EARL LAVELL WARTHEN., I have a prior water right with a
diversion below EARL LAVELL WARTHEN'S diversiom.

On numerous occasions in the past several years EARL LAVELL WARTHEN has
without permission taken water from Howell Creek into his pipe line
system that he was not entitled to, causing undue hardships on those
below him on the creek, including but not limited to loss of crops, the
necessity of running deep well pumps longer than usual to water livestock,
and in one instance having the water level drop enough to burn out a pump.
I am therefore filing this Protest.

'”R spectfull
DN PP
/

Jim Chatburn
Albion, Idaho 83311

1




Direetor

2143 kth

Alblom, Id
June 21, 1939
Dep't »f yater Resourses

Averue Hast

Twir rfalls, Idzho

Dear 3ir:

I wish to fifdE a protest on marl hartnen's apslication

for Water Right #45-07042 for the following reasons:

1.

L.

REGEIVCED

JUN £ 2 1889

What cularder davas will ihis risht be in force? As
I uncderstand it, our weter cecrees in this zrea anply
to the calarder yesr. Humors incilcate i, wartiiers
thirks he will heve an exclusive rishit to this water
from ¥ov. 1 to anr. 1. 1 ix certainly i= rot so.
What effect will diversiorn of thils weter have un 3tock
weter? Lhot will it do to fiszh habitat srd wildlife?
What will Lils priorvits doate be on tuils woter?
If this right is vea d or nis decreed water rigiht,
how can he co this? His cecreed weter right is for
irrigation use only~-rot for power. If nis prioritr
date iIs 5/11/89, he will not be ir lire for ary wuter

about 9975 of the time.

Department of Water Ra:ources Strr Rt. 3ox 26
Southern Region Uftice

Albiorn, Id. 33311

‘.:ﬁ _;:;'-s
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r-.- . .-




e —

T | e g !
M/ /f 199 9

73311
Wﬂ,@% uQM/ § 330/
ﬂwf/ B
M 4;4204@?_; ,
%ﬁf%f;ﬁ%ﬂ

ALY

6. 2o
w5 faf i“”ﬁ ZJM%WM

mz&f @%/Z 2t lhd
%’W“%‘

REGEIVED

JUN 20 1989

. Department of Water Resources
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H
WARTLEN, EARL LAVELL
P.O. BOX 145
ALBION, ID 83311
Source: HOWELL CREEK
Diversion Pt:
Use: POWER
Date Filed: 5/11/1989

In: T12S R25E 516

45-07642

Tributary: MARSH CREEK

W LA e .

NWSESW Sec 16 T 125 R 25E

( 1.250 CFs)
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JUN'S 1989

Department of Water Resourees
Southern Region Office
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The permit(s) will be subject to all prior water rights. Protests

—

must be filled with the Tirector, Dept. of Water Re .urces, Southern

Region, 2148 4th Avenue East, Twin Falls, Idaho 83301 on or before
JUNE 26, :1989.

R. KEITH HIGGINSON, Director
Published 6,/08,/1989 & 6/15/1989

o et e T




NOTICE OF APPLICATION FOR WATER RIGHT

e

The Following appli™™tion(s) have been filed tc ippropriate the public

waters of the State of Idaho:




STATE OF IDAHO™
I TARTMENT OF WATER RESOURCEL
Southern Region
2148 4th Avenue East
Twin Falls, ID 83301
(208)734-3578

e e e - — . ——— T —— - ——— = —— L L T S . o S ey S e g T e S e o A et T oy N e i T i et T e T o et S

JUNE 1, 1989

SOUTH IDAHO PRESS
BOX 190
BURLEY, ID 83318

Gentlemen:

Enclosed you will find a legal notice which we wish to have published
on the dates indicated (once a week for two consecutive weekly issues)
in your newspaper. If you cannot publish the notice on the proposed
dates, please contact us immediately.

An affidavit of publication must be submitted to the Department along
with the publication bill. Your cocperation is appreciated.

Please send the affidavit of publication and publication billing to
this office before JUNE 26, 1989.

Yours truly,

Mary Baldwin
Secretary/0ffice Coordinator

Enclosure

MICRDFLMED

Winrt 9§ 1990
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S. Region Application No. ¥5—- 07¢ g2
5/89 ' :

ADDITIONAL INFORMATION REQUIREMENTS FOR POWER
APPLICATIONS FOR 5 CFS OR LESS AND MORE THAN 500 EP

The following additional information is required to be made part
of the application file pursuant to Idaho Code provisions and the
department’s Rules and Requlations for Water Appropriation:

1) An affidavit to establish residence and indicate the ownership
of any existing man-made works to be used in the project must
be completed and filed with your application. (Sections 42-205

through 208, Idaho Code) A form is enclosed for your completion
and return.

2) A certified financial statement or a financial commitment
letter along with the financial statement of the lender or
other evidence toc show that it is reasonably probable that

financing will be available to approprlate the water and apply
it to the proposed use. (Rule 4,5,3,4,1)

Wil HLMED

MAL 05 1940
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01-Jun-1989

Earl Lavell Warthen
P.0O. Box 145
Albion, ID 83311

Re: Application for Permit No. 45-07642

Dear Applicant (s):

The Department of Water Resources acknowledges receipt of your
application for a water right permit. The application has been
assigned identification No. 45-07642. Please refer to this number
in all further correspondence.

A legal notice of the application is being prepared for
publication in South Idaho Press and will appear on 6/8 & 6/15/89.
A period of ten days following the second publication will be
allowed for the submittal of protests.

If the application is protested you will be notified and sent a
copy of all protests filed.

Review of your application indicates that additional information
is required to be made part of the application file pursuant to
Idaho Code provisions and the department’s Rules and Regulations
for Water Appropriation. The attached sheet(s) give details
regarding the information which is required.

The required additional information must be submitted within 30
days after the final date for receiving protests (June 26, 1989).
The time may be extended upon request and showing of good cause
that additional time is required to submit the information.

Very truly yours,

James E. Stanton

CRFLMED
Sr. Water Resource Agenmmgﬁ;k

MAR O 5 oo
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01-Jun-1989

Ponald B. Danner, Watermaster
Water District #45-F

P.0O. Box 116

Albion, ID 83311

Dear Mr. Danner:

Please find enclosed a copy of the above referenced
Application for Permit for your information and files.

If you have any questions or if this office can be of further
assistance, please feel free to contact us.

Very truly yours,

James E. Stanton
Sr. Water Resource Agent

JS:MB

Enclosure

 MICRIFLMED
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01-Jun-1989

Idaho Dept. of Fish & Game

P.0. Box 428

Jerome, ID 83338

Re: Application for Permit No. 45-07642

Gentlemen:

Please find enclosed a copy of the above referenced
Application for Permit for your information and files.

If you have any questions or if this office can be of further

assistance, please feel free to contact us.

Very truly yours,

James E. Stanton
Sr. Water Resource Agent

JS:MB

Enclosure

MuR 0 8 1990
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Form No. 202a STATE OF IDABO

4,87 DEPARTMENT OF WATER RESOURCES s

APPLICATION FOR PERMIT ANALYSIS SHEET

INITIAL REVIEW BY %E,@,& DATE 5-/3-§) APPLICATION NUMBER_45- 07/ y >~

REQUIRED INFORMATION

/ _Name (If applicant is a corporation or partnership, names must be provided
for the director, officers, & other partners.)
RAddress
Source (See USGS Quad for names of water sources)
Point of Diversion (10 acres for spring, lot & block descriptions for
subdivisions, local name, flow and/or volume)
County
Quantity (flow and/or volume)
Pericd of Use
Nature of proposed use {(Include description of use.)
Description of diverting works
Time required for beneficial use of water
Place of use or acres irrigated
Y _Map
v/ Signature (If applicant is corp. partnership, or minicipality, title of
signator is required)
/ Fee
/ Yes No* In form to receipt

ADDITIONAL INFORMATION

Overlapping place of use (Describe source & relationship to present
application on the back.)
Overlapping point of diversion

Y Yes No Field check required
Field check by

Yes No Field report attached

Yes  No Critical groundwater area

Yes / No Groundwater management area

Yes Y/ No Send dam safety information
J/ Yes No Send power requirement letter

Yes / No Send fish farm requirement letter
v Yes No Power residency affidavit
Yy Yes No Power efficiency form
/ Yes No Within trustwater boundary (If yes, attach trust water

supplementary analysis sheet.)
Yes  No Diversion greater than 5 c¢fs or 500 acre ft. (If yes,
attach large diversion supplementary analysis sheet.)
See reverse side for additional information

*REQUEST THE FOLLOWING ADDITIONAL INFORMATION FROM THE APPLICANT

Date Requested




p— ———

PROCESSING V Yes No In form for advertising
Yes ./ No Statewide advertising

J/ Yes No Fee amount, receipt date & Noz recorded on application
SEND COPIES TO Idaho Dept. of Health & Welfare U.S. BLM
v Idaho Dept. of Fish & Game U.S. Forest Service
Idaho Dept. of Lands 2 Water District
Adjudication Bureau Unit Other

FINAL REGIONAL PROCESSING REVIEW

Yes No Affidavit of publication received '
Yes No Application published correctly. 1If not, record action taken,
Yes Nco Publication dates & paper, recorded on application
Yes No Protests received
Final date for protest :
Yes No Protests, dates, resolution of protest, recorded on application
Yes No Recommendations attached :
Yes No Measuring device required
Yes No Access port required : .
Yes No Will water be delivered by watermaster? If yes, what Dist.
Yes No Special conditions of approval or cover letter below.

See below for additional information

Date of priority recommended
By Date

STATE OFFICE REVIEW

See below for additional information
By Date

ADDITIONAL INFORMATION




-

LOCAL PUBLIC INTEREST

Comments received from:

-, -
City Idaho Fish & Game Irrigation District
County Idaho Health & Welfare Canal Company
Reservations Division of Environment Other

Project impacts/implicétions report

COMMENTS




IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF IDAHO,
IN AND FOR THE COUNTY OF TWIN FALLS

IN RE THE GENERAL ADJUDICATION ' CIVIL CASE NUMBER: 39576
OF RIGHTS TQO THE USE OF WATER FROM
THE SNAKE RIVER BASIN WATER SYSTEM. '

Ident. Number: A45-00327E
Date Received: 5/11,/1989
Receipt No: 5007085
Received By: S0

NOTICE OF CLAIM TO A WATER RIGHT
ACQUIRED UNDER STATE LAW

1. Name: EARL WARTHEN 208-673-5385
Address: BOX 145
ALBION, ID 83311
2. Date of Priority: MAR 01, 1881
3. Source: HOWELL CREEK | Trib. to: MARSH CREEK

4. Point of Diversion: -

Township Range Section 1/4 of 1/4 of 1/4 Lot County

12s 25E 16 SE SE NW CASSIA
NW SE SW CASSIA

5. Description of diverting works:
HEADGATES AND MEASURING DEVICES

6. Water is used for the following purposes:

Purpose From To C.F.S {or) A.F.A.
IRRIGATION 03,01 11,01 1.250
7. Total Quantity Appropriated is:
0.700 C.F.S. (and/or) A.F.A,
8. Total consumptive use is 297.0 Acre Feet Per Annunm.

9. Non-irrigation uses:

10. Place of Use:

Township Range Section 1/4 of 1/4 Lot Use Acres
125 25E 16 NE NW IRR 40.0
NW NW IRR 20.0
SE NW IRR 19.0
A45-00327E Page 1 Date: 05/11/89
MiCRLELMED
MAr 05 1950
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1¢0.

11.
12,
13,

14.

15.

e

Place of Use: Continued

Township Range Section 1/4 of 1/4 Lot Use Acres
12s 25E 16 NE SW IRR 20.0
Section Acres 99.0
Total Acres 99.0

Place of use in counties: CASSIA
Do you own the property listed above as place of use? YES

Other Water Rights Used:
A45-07366

Remarks:
THIS 1S A PORTION OF THE WR 45—00327A OF 2.5 CFS.

Basis of Claim: DECREED
Case Number:
Court H
Decree date: 3,/21,/1892

R. L. WOOD, ET. AL. WM. STOKES, ET. AL.
Decree Plaintiff vs Decree Defendant

A45-00327E Page 2 Date: 05/11/89

| e _ MiCRELED




16. Signature(s)

(a.) By signing below, I/We acknowledge that I/We have received, read and
understand the form entitled "How you will receive notice in the Snake River
Basin Adjudication."” (b.) 1I/We do do not wish to receive and pay
a small annual fee for monthly copies of the docket sheet.

Number of attachments:

For Individuals:

I/We do solemnly swear or affirm that the statements contained in the
foregoing document are true and correct.

Signature of Claimant(s): : % Date: 3 -{Q-PZ

Date:

State of Idaho )
) S5.

County of 7, [5,00, )

Subscribed and sworn (or affirmed) before me this [LI@} day

of ﬁkjavl,’ 19 iE Z

Notary Public

Residing at _ 7 an, Ao 00,
My Commission Expires (/)..a,:, 7 /9% ¢

Seal

A45-00327E Page 3 Mm 05/11/89
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EXHIBIT "A"
z ‘ .
The East Half of the Northeast Quarter of the Southwest
Quarter (EXNE%Swk%) of Section Sixteen (16), Township i
Twelve (12) South, Range Twenty-five (25) East of the S
Boise Meridian, together with 37% inches of the flow : e las
of Howell Creek with date of priority March 1, 1881,
ALSO: Commencing at the "initial point" and the
Northeast corner of the land being conveyed and des-
cribed, running West at an angle of 90 degrees with the
Government subdivision line connecting the Government
quarter or half mile corners on the North and South R
boundaries of Section 16, Township 12 South, Range 25 R
_Bast Boise Meridian, 510 feet to the Northwest corner VTR
which is a quartzite stone and permanent monument o
marked P. M. 1ll; thence at an angle of 90 degrees running
South 258 feet more or less to the Government subdivi-
sion line connecting the Government gquarter or half
mile corners on the east and west boundaries of the said
Section 16; thence East along the last said line 510
feet to the legal center of the said Section 16; thence
North along the Government subdivision line 258 feet
more Oor less to the Initial Point, and containing three
acres and 900 sg. feet of ground be the same more or
less. The said "Initial Point" is a quartzite stone
and permanent monument marked M. P. 1l; situated on the
first said subdivision line, and it is hereby agreed
that all lines established on February 28, 1905, are
and shall be permanent lines except the South boundary
of the tract of land being conveyed and described which
shall be on the true Government Subdivision line when
ascertained; EXCEPTING, THEREFROM: All that portion
deeded to the State of Idaho for highway purposes, ALSO
. —EXCEPTING: Commencing 372 feet West from the Northeast -
corner of the Southwest Quarter of Section 16, Township . = = -
12 south, Range 25 East Boise Meridian, thence West T
138 feet; thence North 258 feet; thence East 138 feet;
thence South 258 feet to the place of beginning; ALSO
EXCEPTING: that part of the above-described real
estate lying North and East of the Howell Creek Road,
also known as Idaho State Highway # 77, in Cassia
County, Idaho.

SUBJECT to the right of the Grantor to the use and
occupancy of the pasture on said premises, with water,

for and during her natural life, or untg inguished,
in writing, by said Grantor. . : !ﬂ)
MaR0g 1990, . -
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MORTGAGE--SHORT COVE Printed By The Minldoks County News 1

THIS INDENTURE, Made the ... 210 day of October , in the
yoar of our Lord one thousand nine hundred and Seventy-five , between
et v EART. WARTHEN,...a. #ingle._man.
of Albion , County of .....Cassia , State of Idaho,
part.y.._of the first part, snd . ALBERT B. WARTHEN and ELSIE WARTHEN,

' husband_and. wife. =
of Burley . County of .Cassia , State of ... Ydaho

" the part...L 88 __of the second part: '

; WITNESSETH, That the said part... Y. ..of the first part, for and in considera.h'on of the sum of
' _FIFTEEN.THOUSAND AND NO/100 = = = = = = = = = = = = = 2 == = DOLLARS

1awful--money.-. of the United States, do.€8._by these presents GRANT, BARGAIN, SELL AND

CONVEY unto the said part..1egof the second part, and to . thelr _ heirs and assigns, FOKEVER,
a8\l that certain real property situated in the County of Cassia i and
- State of Idaho, and bounded and particularly described as follows, to-wit: o L

e BlY that portion of. the Northwest Quarter {NWwk) of Section :
Sixteen (16), Township Twelve (12) South, Range Twenty-tive
............... {25)..East,..Boise.Meridian,. lying Narth. ‘and. Fast.of the
Howell Canyon Road, in Cassia County, Idaho, together with
- -all-water--and-wate r-—-r-:lq-htrar -ditches-and.ditch-rights, used ...
. thereen or appurtenant thereto, including but not limited C
------------- to-25-inches of-the-decreed-waters-of -Howell--Greek,-having ——»>n

a priority of 1881. - !

together with the tenements, hereditaments and appurtenances thereto belonging or in anywise apper-
taining,

THIS GRANT Is intended as « Mortgage to secure the payment of One ertain
promissory note.............. of even date herewith, exceuted and delivered by the said

------ Earl Warthen to the said part..1€8 of the second part ...
In the Principal Sum of $15 000.00, with interest at five (5%) per
--gent-per-annum;--with--an-agreed--inerease--in-the- interost rate.to.. ...
elght and one-half {8%%) per annum in the event the Second Parties
“ga&ll; transfer;-assign;trade;-bargain;-seli-or-econvey-said-
promissory note and this mortgage, commencing on the date of such _
“gaYe, transter; "asslgnment, Erads, oy donveyarnive; amd payable-ato
_the rate of $500.00 principal, plus :I.nterAest gemji-annually, com- N
mencing on July 1, 1%76, and on January 1, 1977, aRd 6h edchH Uiyl

..and.Jannary.l _thareafter.untll the note is_fully paid,

AND THESE PRESENTS SHALL BE VOID If such payment be made. But in case default shall ba
made in the payment of the said principal sum....... ... of maney, or any part thereof, ag provided in the
said note......, or if the interest be not paid as herein apecified, then it shall be optional with the said
part.1@80of the second part, . Ehelr executor 5, administrators, or assigns to consider the whole
of said principal sum..... expressed in said note.....as immediately due and paysable; and immediately to
enter into and upon all and singular the above described premises, and to sell and dispose of the same,
according to law, and out of the money arising from such sale to retain the principal and interest
which shall then be due on-the said promlissory note..... , together with the costs and charges of fore-

* clasure suit, including a reasonable sum of dollars as and for

.. counsel fees and also the amounts of all such pay-
ments of taxes, assessments, inoumbrances or lnsurance ns may have been made by said second parL 68
thel® _ heirs, executors or assigns, with the inte est on the same, rendering the ove
chase money (if any there shall be) unto the aaid... , ... part_Y. .._..of the Tirst JEK
heirs, executors, administrators, or assigna. A
IN WITNESS WHEREOF, The said part..¥.....of the first part ha..8__ hereunto get ... 218 |
hand.....and seal ...the day and year first above written.

Signed, Sealed and Delivered in the Presence of

""""" Ear} ; Warthen
............ . ‘ - : i
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