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STATE OF IDAHO)
)ss.
COUNTY OF ADA )

Jill Backsen , being duly

sworn, deposes and says: That she is the Principal
Clerk of The Idaho Statesman, a dally newspaper
printed and published at Boise, Ada County, State
of Idaho, and having a general circulation therein
and which said newspaper has been continuously and
uninterruptedly published in said County during a
period of twelve consecutive months prior to the
first publication of the notice, a copy of which

I**Tﬁﬁﬂif°f%ﬁﬁ*=fﬁ% i is attached hereto; that said notice was published
Aselicatio - aWater RIght Perrit in the regular edition of The Idaho Statesman for
s 28 in : da County
two insertions, beginning with the
issue of June 9 , 1983 | and ending with the
issue of June 16 s 1983 .

Subscribed 16th

f DUNN
_Director
Pub. June 9,16, 1983

day of June , 1983 |

/;Kilngxz;Jéiii éfi:7yb{z/~14/

Notary Public for I ahozﬁﬁésiding at Bolse, Idaho
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Form 219 . .

6/92
STATE OF IDAHO HECEIVED
DEPARTMENT OF WATER RESOURCES

BENEFICIAL USE FIELD REPORT [0V 2 2 1094

Department of Water Res

o
~=uUices

Permit No. @3- /OD2p

A. GENERAL INFORMATION
1. Owner: [/l cpusm . Tpe

-+

(‘/u AH T PhoneNo. 538 — 24053

SwTe 200, Bose, T L3797

Current Address: /75'55’ Shoge Line Jf/,r;‘ |/
EXAM DATE : S5/~ l/‘,7"7/

2. Accompanied by: Yo hwn B Lor‘ I
SAne Phone No. _S/1€

Address:

Relationship to Permit Holder: = i~plover
. TN N
oLl tibutaryto  SnAale /el

3. Source: =20/

B. OVERLAP REVIEW

1. Other water rights with the same place of use: (73 — (2 28T 209343 (,== 00 1Y, 2= 0P=b5

2. Other water rights with the same point of diversion: (= — p20 /0

C. DIVERSION AND DELIVERY SYSTEM

1. Point(s) of Diversion:

Ident | Gov't
No. Lot va | va | % | Sec. | Twp. | Rge. County | Method of Determination/Remarks

SWISE| 29 |22/ | 2E | Ada Aeeigl  IMmap

2. Place(s) of Use: Indicate Method of Determination

RGE | SEC NE NW Sw
NE | NW | Sw NW ]| Sw | SE NW NW.
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PHOTO ONE-

PHOTD TWO-

(3 — 0028 Photos taken 552-3—2‘?/ vg /2t 3
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-Permit @3"'003’g

Photos taken 5{"‘—’1/7% Pg 201 3

PHOTO THREE- . .
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Scale:

2 inches equet 1 mile.

BE IT KNOWN that the undersigned hereby makes application for permit to appropriate the public waters of
the State of Idaho as herein set forth.
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FLOW-DURATION CURVES
(1928 -1978 MONTHLY FLOWS)
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REUSE OF DRAWINGS
These drawings, or any portion thereof, shall
not be used on any Project or extensions of
this Project except by ogreement in writing
with J-U-B ENGINEERS, Inc.

NOTE ¢

I. All Exterior Walls And Window Openings To Be
Retained And Protected.

2. New Glass Windows To Be Installed In Al Existing
Window Openings .

3. Remove All Graffitti From Interior And Exterior
Walls .
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BARBER DAM
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REUSE OF DRAWINGS
These drawings, or any portion thereof, shall
not be used on any Project or extensions of
this Project except by agreement in writing
with J-U-B ENGINEERS, Inc
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WATER RIGHT SUMMARY

ACTION RIGHT NO., NAME AMOUNT_CFS
Original Permit £3-10028 County of Ada 2000.0
Full Assignment 63-10028 | Bonneville Pacific Corp. 2000,0
Full Assignment 63-10028 Fulcrum ‘Inc. 2000.0

Stewart Title of Idaho - Trustee
idaho Power Co. - Tienholder
The Fuji Bank Ltd. - lienholder

IEHR S s 2o,
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State of ldaho
Department of Water Resources

WATER RIGHT LICENSE

WATER RIGHT NO. 63-10028

Pricrity: April 28, 1983 Maximum Diversion Rate: 2000.00 CFs
Maximum Diversion Volume: 1445400.0 AF
This is to certify, that FULCRUM INC

Cc/0 CHI

155% SHORELINE DR #200
BOISE ID 83707 has complied with the terms and conditions

issued pursuant to Appiication for Permit dated April 28, 1983; and
icial Use on October 1, 1992, An examination indicates

capacity of 2154.000 cfs of water from:

of the permit,
has submitted Procf cof Bene;
that the works have a divessi

BOISE RIVER tributary to SMAKE RIVER

source, and a water right Hhs blished as follows:

RATE OF DIVERSION . ANNUAL VOLUME

BENEFICIAL USE

POWER 2000.00 CFs 144E540%.0 AF
SWSE)}, Sec. 29, Township 03N, Range CJE

LOCATION OF POINT(S
BDA County

PLACE GOF USE: POWER
IW_RGE SEC
Q03N 03B 23 Lot 2({SWSE

CONDITIONS

: The maximum diversion
allowable volume of wa
source under this right
right is limited to the _ beneficially
uged. The maxinum diversion vorume ma adjusted tc more
atcurately describe the beneficial use or to implement accepted
standards of diversion and use efficiency.

2 This water right is appurtenant to the described place of use.

3. This right is subject to all prior water rights and may be
forfeited by five years of non-use.

4. Modifications to or variance from this license must be made
within the limits ©f Section 42-222, Tdano Code, or the
applicable Idaho law.

5. This right does not constitute Idaho Puklic Utilities Lcmm1a31on

or Federal Energy Regulatory Commission approval that may Be - ”*'fr; Temp,

required. B

Use of water under this right shall be non-consumptive. "ti‘,5=’g5 :
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State of Jdaho
Department of Water Resources

WATER RIGHT LICENSE

WATER RIGHT NO. 63-10028

CONDITIONS OQF APPROVAL AND REMARKS

7. The rights for the use of water confirmed in this license
shall be junior and subordinate to all rights for the use of
water other than hydropower, within the State of Idahec that are
initiated later in time than the pricrity of this right and
shall not give rise to any right or claim against any future
rights for the use of water, other than hydropower, within the
State of Idaho initiated later in time than the priority of this
right.

8. Use of water under thi
watermaster of State W

9, The diversion and use
license is subject to
expiration of license
Regulatory Commissif
interest of the pubk
of the use authorlzed he
conditions under whlch :

PAGE 2

ater right will be regulated by the
Dﬁstrlct No. 63.

r for hydropcower purposes under this
the birector after the date of
#1-007"issued by the Federal Energy

n appropriate findings relative to the
e Dirctor may cancel all or any part
may ravise, deleze or add

10.

11.

isions of Section 42-219, Idaho Codzs.

This license is issued pursu
ma;flwed at Hoise, this_£§Zf;;Zf

Witness the seal and signa

day of ___FBRu ey
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e ¢ @ o
Date /0-/~%
RECEIVED ::ce_ip: :o. é%;
‘ ceipt by
STATE OF IDAHO %:

0CT 0 11992 DEPARTMENT OF WATER RESOURCES
et of Wetor Resources

PROOF OF BENEFICIAL USE

The Idaho Department of Water Resources cansiders this form a statement that the permit holder(s) has/have completed
all development that will occur under this permit and that water has been applied according to the provisions of the permit
for the beneficlal use(s) described below. This form must be accompanied by a license examination fee, when necessary,
or a completed field examination report prepared by a certified water right examiner who has been appointed by the
department.

1. Permit No. _ 63-10028 Telephone No. 208-339-2603

2. Narne(s) of Permit Holder(s): __ Fulerum, Inc,

3. Mailing Address: /0. CHI, 1555 Shoreline Dr.-Ste. 200, Boise, Idaho 83707

4. Source of Water: Boise River,

f GROUNDWATER, Well Driller's Name: Date Drilled:

OPTIONAL:
Pump horsepower: Pressure (psi): Dynamic pumping level (ft.):

5. Extent of Use (as authorized by the permit):

Domestic (No. of households) Stockwater (No. and type of stock)
irrigation (No. of acres) Other __ Flectric generation
6. Total rate and/or volume for which proof is submitted 2000 cfs OR acre ffeet

7. Refer to the approval conditions on your permit and respond accordingly:

Measuring device: Required? < Yes No Installed? ¢~ Yes No
S _ OR A
Flow Measurement Port: Required? =  Yes No Installed? « Yes No

8. Fee Enclosed: $ g00.00 (See License Fee Schedule on back of Instruction Sheet)

9. Person to contact to accompany the Department representative during field examination of the water system.

Shirley Lindstram 338-2603
Name Telephone No. %
1555 Shoreline Drive, ste. 200  Boise, Idaho 83707 >
Address
ocr 27

10. The above information is my true statement of the extent to which the above numbered permit has been c{gl%a)ped
and 1 retinquish any undeveloped portion of the permit to the state of idaho.

s T
7/ L ;"/_._ S i /) _,4~~‘1-_.:_:;:_
9/28/92 Lot e / g f"ff"f*’ ’ el T ! & ,/h/c / ?J.é-/

Date WaWre (and title, if on b@half of a company or orgamzailon) ] E / 7 /

{ s

,:x c./



Form 202 - . , ‘ faent. No: Q.Z—JQ%@

3/78 STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES
APPLICATION FOR PERMIT
To appropriate the public waters of the State of ldaho
1. Name of applicant _ Ada County, State of Idahe Phone (208) 383-4424

Post gffice address 650 Main StY‘eet, BO'iSe, Idaho 83702
v

2. Source of waté} supply  Boise River which is a tributary of  Snake River
3. Location of point of diversion is _ SW %of SE % ofSection 29 Township 3N
description:
Range 3E B.M. Ada County, additional/peisvs of diversion.if any:

At Barber Dam, circa River Mile 58.9, Boise River

4, Water will be used for the following purposes:

Allow 2000 Jd '10/6/87 . .
Amount -3300-- for elect. gen.  purposes from // / (o QA /J/ {both dates inclusive)
{ct's ¥ HOFNIHERORAARIN)

Amount hoth dates inclusive}

{efs aRansa

Amount for : purposes from 10 (both dates inclusive}
{cfs or acre-feet per annum) P i‘: :
Amount for " 'purposes from to {both dates inclusive}

{cfs or acre-feét per anhum)

5. Total quantity to be appropriated:

Allow 2000 JJ 10/6/87
a. <000 cubic feet per second and/or b, N/A acre-feet per annum,

6. Proposed diverting worké:‘_

a. Description of ditches, flumes, pumps, headgates, etc. __ Siphon penstocks to turbine/

generators; return to river via an open channel tailrace.

b. Height of storagedam 23 M feet, active reservoir capacity neqligib]gacre-feet; total reservoir
capacity _ neq, acre-feet, materials used in storage dam: Timber crib w/pneumatic concrete face
Period of year when water will be diverted to storage  N/A to - inclusive.

[(Month/Day} {Month/Day)
¢. Proposed well diameteris  N/A inches; proposed depth of wellis  ~~- feet.

7. Time required for the completion of the works and application of the water to the proposed beneficial
use is 5 years fminimum 1 year — maximum 5 years).
8. Description of propased uses:

a. if water is not for irrigation:
{1} Give the place of use of water: SW % of SE % ofSection 20 Township 3N

Range 3E B.M.
7300 +
(2) Amount of power to be generated: theoretical horsepower under 23 - feet of head,

{3} List number of each kind of livestock to be watered  N/A

{4) Name of municipality to be served N/A , or number of families to be

supplied with domestic water  ~-- . ﬁiggﬁgfiwm

{B) Hf water is to be used for other purposes describe:  Power generation.

FEB 29 1888




b. If water is for irrigation, indicate acreage in each subdivision in the tabulation below:  N/A

NE% NWY SWk SE%
TWP | RANGE | SEC. TOTALS
NEY% INWY% | swi | SEE NEY | nww |swy | SE% INEYX INWK| SWik| SE% | NEY% |[NWY% | SWiL| SEY

PAf TG 1= ~

Total number of acres to be irrigated —3—

c. Describe any other water rights used for the same purposes as described above. ~ None

9. a. Who owns the property at the point of diversion Ada County

b. Who owns the lanetshbedxrigateshor place of use  Ada County

¢. If the property is owned by a person other than the applicant, describe the arrangement enabling the

applicant to make this filing N/A

10. Remarks

......
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11. Map of proposed project: show clt-:'arl\gr the proposed point of diversion, place of use, section number,
township and range number.

——

N

RO 4
SESE T EEUTE I !ﬁﬁﬁ

'A_
EAN
~
(&%
oo

Scale: 2 inches equal 1 mile, [
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BE IT KNOWN that the undersigned hereby makes application for permlt to appropriate the public waters of

the State of |daho as herein set forth.
C/Znt éxl.«%/ ADA COUNTY

(Apphc nt} COMMISSIONLP




Froepossa F;'ior;'t},'____w

. . : :
Received by /o Date &«;‘Zfzf_? Tirme -

Pre!iminary checkby ¥ = Fee$ JT; VoA O
)1 Receiptec; by 4¢ ___ Date %?f/afj #1;77?@ &/
Publication prepared by AP Date =/ v, 23
Published in Tdedne  SNaXan cneeant
Publication dates 0. B % e S Ao g Lo, e
Publication approved < /\Q' Date =/ (ol oni B
Protests filed by: “heong .
Copies of protests forwarded by
Hearing held by Date

Recommended for denial by pBS Fad)

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

This is to certify that | have examined Application for Permit to abpropriate the public waters of the State

of Idaho No. 63-10028 s énd said application is hereby APPROVED

1. Approval of said application is subject to the following limitations and conditions:
a. SUBJECT TO ALL PRIOR WATER RIGHTS.

b. Proof of construction of works and application of water to beneficial use shall be submitted on or be-

fore October 1 , 19 92 .

c. The rate of diversion, if water is to be used for irrigation under this permit, when combined with all
other water rights for the same land shall not exceed 0.02 cubic feet per second for each acre of land.

d. Other: SEE ATTACHED SHEET FOR CONDITIONS d thru n.

Witness my hand this Zp & day of _/1/245_4 gée , 1987.

Director

RECROFILMED

FEB 29 1988
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ATTACHMENT TO CONDITIONS OF APPROVAL
To Permit No. 63-10028

permit does not constitute Idaho Public Utd]i;ies Commission or Federal
Energy Regulatory Commission approval that may be required.

Prior to placing water to beneficial use under this permit, the permit holder

must determine the rate of loss within his facilities using a procedure
approved by the Director of the Department of Water Resources, and
provide a source of augmentation water to mitigate all losses.

Use of water under this permit shall be non-consumptive and only for power

generation.

Permit holder shall install and maintain a permanent measuring device, or

install and rate a flow section, or provide curves and other data
acceptable to the Director which can be used to readily determine the
rate of diversion for hydropower generation.

The storage of water under this permit is contingent upon the certification

This

of the dam and authorization of storage per the dam safety provisions

of the ldaho Code,
permit is subject to the provisions of Sections 42-205 through 42-210,

ldaho Code, restricting the sale, transfer, assignment, or mortgage of

this permit. Failure to comply with these provisions 1is cause for

immediate cancellation of this permit.

Water used under this permit if discharged into a natural channel shall meet

Idaho Water Quality Standards.

The diversion and use of water under this permit and any license subsequently

issued is subject to review by the Director on the date(s) of
expiration of any license issued by the Federal Energy Regulatory
Commission. Upon appropriate findings relative to the interest of the
public, the Director may cancel all or any part of the use authorized
herein and may revise, delete or add conditions under which the rignht
may be exercised.

The water right acquired under this permit for hydropower purposes shall he

junior and subordinate to all rights to the use of water, other than
hydropower, within the State of Idaho that are initiated later in time
than the priority of this permit and shall not give rise to any right
or claim against future rights to the use of water, other than
hydropower, within the State of Idaho initiated later in time than the
priority of this permit.mn.

The maximum rate of diversion under this permit shall not exceed 2000 cfs.

Use of water under this permit is subject to control by the watermaster of

State Water District No. 63, Boise River.

Witness my hand this o day of M, 1987.




Form 205/206 . ;
7/81 : . . Ident. No. ,

STATE OF IDAHO
DEFARTMENT OF WATER RESOURCES
AFFIDAVIT FOR WATER RIGHTS TG BE USED
FOR POWER PURPOSES

A. Establishment of Residency: (Couwplete either 1, or 2).

(check one)

g 0O U

1. Individual Applicant or Individual Members of a Partnership:

I, of - s
' {name) B (city)

county of , State of Idaho, being duiy sworm, do

¢

hereby certify that I am a bona fide resident of the State of Idaho.

2. XCowpowvatdod: County:

(name) : {city)
County of Ada , State of Idaho, being duly sworn, depose

and say: That I am the designated registered agent of the County of

Ada : that as such I am in charge of the FEFANANEK
(name of COPPYVATEGN} '
County
office of the said Coupty . asCoegudoaed b Seondonod0adaiE x xBkabooGods, at
Boise Idaho, wherein are kept the County = records wegukesd
(eity)

BPOSLOOROtK 0D Xidato Coda: and that_the County of Ada
(name of EMEXKBAEHIXX
County ‘
is a ..County . .. qualified to do business in the State of Idaho under the laws of
the State of Idaho.

B. Ownership of Facilities: (To be completed for hydropower projects only)

The hydropower facility to be developed pursuant to the attached Application for
Permit:

Will not utilize existing man-made irrigation facilities such as a dam or a
canal.

Will utilize existing man-made irrigation facilities such as a dam or a canal,
and permission of the owner is documented in an affidavit attached hereto.

Will utilize existing man-made ﬁnmxgauﬂmuxﬁaﬁﬁkﬂki«&k&u«hxasxa dam GEXaxEanak
and the owner of the facilities is the signee of this affidavirt.

/b G

Appllcant Vern Emery

State of Idaho ' )
County of A—(Q(‘A y ss-
1 -
On this “.’h day of ﬁ j"ll ,» 19 8:3 » personally

appeared before me the signer(s) of the’ hbove instrument, who duly acknowledged
to me that he (she) (they) executed the same.

- ﬁotary Pubtic residing at
geal !i f—-ﬂ-!Q ‘! EE :
My commission expires: ‘

< ZZS, K< FLG Gu ao

i g

L" R P i
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STATE OF IDAHO)
)ss.

COUNTY OF ADA )

Jill Backsen , being duly
sworn, deposes and says: That she is the Principal
Clerk of The Idaho Statesman, a daily newspaper
printed and published at Boise, Ada County, State
of Idaho, and having a general circulation therein
and which said newspaper has been continuously and
uninterruptedly published in said County during a
period of twelve consecutive months prior to the
first publication of the notice, a copy of which
is attached hereto; that said notice was published

‘nﬂhczo#nona TION

%hﬂ qwm fht in the regular edition of The Idaho Statesman for
two insertions, beginning with the
issue of June 9 , 1983 | and ending with the
issue of June 16 , 1983 .

5%%1Q& ﬁ%fﬁfﬂkADmk)

SoUFtes, ) C o d . . : .
BNWJJ : \ ; Subscribediahd sworn to before me this

Pub. June?. M, 19&3

16th

day of June , 1983

oy

Notary Public for I ahogﬁﬁésiding at Boise, Idaho

NICAUFILMED -

Departinst:’ Jb e
s ‘ B 291998

beremmee
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NOTICE OF APPLICATION
FORWATER RIGHT
The following application(s) hove
been filed ‘o oppropriate the public
waters of the Stote of Idaho:
63-10023

-S)EHFSERT,WILLIAM T. &/or

7247 VALLEY HEIGHTS DR.

BOISE, iD 83709

Source: GROUNDWATER

Date Filed: 04/29/1983

Diversion é’omf SWSW Sec 03 T 02N

R 01
FRRIGATION (0.06 CES)
STOCKWATER (0.04 CFS).
DOMESTIC (0.04 CFS)
|n.swggsaunwnmiaqu;§QR2

63-10024

Use: |}

E.F,8&/0or DARYLINE '

* 133 ROOSTER DR, EAGLE, ID 83616 i

Source: GROUNDWATER
Date Filed: 05/02/1983
Dweregoor'; lF;‘olnt NWSW Sec 04 T 04N |

IRRIGATION {0.08 CF5)
DOMESTIC (0.02 CF5)

Use:

T In: NWSW Sec 04 T 04N R O1E FOR 2

ACRES
s310028 VR
ADA COUNTY

650 MAIN 5T, BOISE, ID 83702

Source; BOISE RIVER frib.  to
SNAKE RIVER

Date Filed: 04/28/1983

. Diversioﬂr&é’oint: SWSE Sec 29 T 03N

R
Use: IRRIGATION {0.09 CF5)
In: SWSE Sec 29 T 03N R 03E FOR 3

CRES

The permit(s) will be subject to all
prior woter rights. Protests must be
filed with the Director, Dept, of Water |
Resources., Western Region, State-
touse, Boise, Idaho B3720 on or before
MAY 21,1983, .

g KENNETH DUNN

ire .

Pub. Mav 12.19.1983

FEB 2y 198y

408

STATE OF IDAHQ)
155,

COUNTY OF ADA )

Jill Backsen , being duly

sworn, deposes and says: That she 1is the Principal
Clerk of The Idaho Statesman, a dally newspaper
printed and published at Boise, Ada County, State
of Idaho, and having a general circulation therein
and which said newspaper has been continuousiy and
uninterruptedly published in said County during a
period of twelve consecutive months pricr to the
first publication of the notice, a copy of which

is attached hereto; that said notice was published
in the regular edition of The Idaho Statesman for

two insertions, beginning with the
issue of May 12 , 19 83  and ending with the
issue of May 19 19 83 |
~ s
'%Wgh\%wﬁfhbui\
Subscribeq/%nd sworn to before me this 20
day of May \J , 19 83 .
A . |
/9<¢DJJLJL3;44Z%L’ C:i:;JM/inﬁd//J
Notary Public for Idahg//'esiding at Boise, Idaho

;

T e —-—-‘—.‘J
———
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State of Idaho

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

PHILTP E. BATT
GOVERNOR

February 26, 1997 gy ) Q/? 7 . DREHER
ruLcRUM e  calted e oo #

C/O CHI .
1555 SHORELINE DR #200 7,78 W "éf&ﬂv
BOISE ID 83707 Jo AT ,,,ﬁ

RE: WATER RIGHT NO. 63-10028 W

Dear Water Right Holder(s):

The Department of Water Resources (the Department) has issued the enclosed license confirming
that a water right has been established in accordance with the permit referenced above. The
license is a preliminary order issued by the Department pursuant to section 67-5243, Idaho
Code. It can and will become a final order without further action of the Department unless
a_party petitions for reconsideration within fourteen (14) days after issuance as further
described below:

PETITION FOR RECONSIDERATION

Any party may file a petition for reconsideration of a preliminary order with the Department
within fourteen (14) days of the service date of this order. The Department will act on a petition
for reconsideration within twenty-one (21) days of its receipt, or the petition will be considered
denied by operation of law. See section 67-5243(3), Idaho Code.

EXCEPTIONS AND BRIEFS

Within twenty-one (21) days after (a) the service date of a preliminary order, (b) the service date
of a denial of a petition for reconsideration from this preliminary order, or (c) the failure within
twenty-one (21) days to grant or deny a petition for reconsideration from this preliminary order,
any party may in writing support or take exceptions to any part of a preliminary order and may file
briefs in support of the party's position on any issue in the proceeding. Otherwise, this preliminary
order will become a final order of the Department.

If any party appeals or takes exceptions to this preliminary order, opposing parties shall have
twenty-one (21} days to respond to any party's appeal. Written briefs in support of or taking
exceptions to the preliminary order shall be filed with the Department. The Department retains
the right to review the preliminary order on its own motion.



’ .‘ .

ORAL ARGUMENT

If the Department grants a petition to review the preliminary order, the Department shall allow all
parties an opportunity to file briefs in support of or taking exceptions to the preliminary order and
may schedule oral argument in the matter before issuing a final order. If oral arguments are to be
heard, the Department will within a reasonable time period notify each party of the place, date and
hour for the argument of the case. Unless the Department orders otherwise, all oral arguments
will be heard in Boise, Idaho.

CERTIFICATE OF SERVICE
All exceptions, briefs, requests for oral argument and any other matters filed with the Department
in connection with the preliminary order shall be served on all other parties to the proceedings in

accordance with Rules of Procedure 302 and 303.

FINAL ORDER

The Department will issue a final order within fifty-six (56) days of receipt of the written briefs,
oral argument or response to briefs, whichever is later, unless waived by the parties or for good
cause shown, The Department may remand the matter for further evidentiary hearings if further
factual development of the record is necessary before issuing a final order. The Department will
serve a copy of the final order on all parties of record.

Section 67-5246(5), Idaho Code, provides as follows:

Unless a different date is stated in a final order, the order is effective fourteen (14)
days afier its issuance if a party has not filed a petition for reconsideration. If a
party has filed a petition for reconsideration with the agency head, the final order
becomes effective when:

(a) the petition for reconsideration is disposed of; or
(b) the petition is deemed denied because the agency head
did not dispose of the petition within twenty-one (21) days.

APPEAL OF FINAL ORDER TQ DISTRICT COURT

Pursuant to sections 67-5270 and 67-5272, Idaho Code, if this preliminary order becomes final,
any party aggrieved by the final order or orders previously issued in this case may appeal the final
order and all previously issued orders in this case to district court by filing a petition in the district
court of the county in which:

i. A hearing was held,

ii. The final agency action was taken,

iii. The party seeking review of the order resides, or



iv. The real property or personal property that was the subject of the
agency action is located.

The appeal must be filed within twenty-eight (28) days of this preliminary order becoming final.
See section 67-5273, Idaho Code. The filing of an appeal to district court does not itself stay the
effectiveness or enforcement of the order under appeal.

If you have questions, please contact me at (208) 327-7946,

Sincerely,

wb%%\

Shelley W. Keen
Water Rights Supervisor

c: Western Region

Enclosures
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CERTIFICATE OF MAILING

I hereby certify that on the 26th day of February, 1997, I mailed a true and correct copy,
postage prepaid, of the foregoing PRELIMINARY ORDER (Approved License) to the
person(s) listed below:

Water Right No. 63-10028

FULCRUM INC

C/0 CHI

1555 SHORELINE DR #200
BOISE ID 83707

Sharla Curtis
Water Resource Agent
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State of Idaho
Department of Water Resources

WATER RIGHT LICENSE

WATER RIGHT NO. 63-10028
Pricrity: April 28, 1983 Maximum Diversion Rate: 2000.00 Crs
' Maximum Diversion Volume: 1445400.0 AF

This is o certify, that FULCRUM INC
‘¢/0 CHI

1555 SHORELINE DR #200
BOISE ID 83707 has complied with the terms and conditions

of the permit, issued pursuant to Application for Permit dated April 28, 1983; and
has submitted Proof of Beneficial Use on October 1, 1992, An examination indicates
that the works have a diversion.capacity of 2154.000 cfs of water from:

BOISE RIVER L tribuzary to SMAKE RIVER

source, and a water right has ”én é?tablished as follows:

- ; i
BENEFICTIAL USE E 10D OF. USE RATE OF DIVERSION ANNUAL VOLUME
=

[T

W,

POWER " oxy0l Ec;az/sl 2000.00 CFS 1445400.0 AP
B : % B
LOCATION OF POINT(S) OF DIVERSION::: 2(% _SWSE), Sec. 29, Township O3N, Range O3E

ADR County

PLACE OF USE: POWER
WM RGE_IEC o
03W 03z 23 Lot  2(SWSE).

,annual’y from the
conflrmed by thxs

ueed. “he maximum diversion vo ée mayu adjusted o more
accurately describe the beneficial use or to implement accepted
standards of diversion and use efficiency.

. This water right is appurtenant to the described place of use.

This right is subject to all prior water rights and may be

forfeited by five years of non-use.

4. Modificetions to or variance from this license must be made
within the limits of Section 42-222, Idaho Code, or the
applicable Idaho law.

5. This right does not constitute Idaho Public Utilities Commiszsion
or Federa)l Energy Regulatory Commission approval that may bz
regquired.

£. Use of water under this right shall be non-consumptive.

Ky

e
v
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This license is issued pursuay
Witness the seal and signatur

State of ldaho
Department of Water Resources

WATER RIGHT LICENSE

WATER RIGHT NO. 63-10028

CONDITIONS OF APPROVAL AND REMARKS

The rights for the use of water confirmed in this license

shall be junior and subordinate to all rights for the use of
water other than hydropower, within the State of Idaho that are
initiated later in time than the priority of this right and
shall not give rise to any right or claim against any future
rights for the use of water, other than hydropower, within the
State of Idaho lnltlated later in time than the priority of this
right. S
Use of water under thi
watermaster of State W
The diversion and use o
license is subject to r
expiration of license &

ter right will be regulated by the
District No. 63.

ter for hydropower purposes under this
ew" by the Director after the date of
-007§Lssued by the Federal Energy
Regulatory Commiss it pon approprlate findings relative to the
interest of the publ*c,wﬁhe Director may cancel &ll or any part
of the use authorized herezn and may revise, delete or add
conditions under which : *gnt“may be exercised.

A permanent measuring de shall be maintained to readily
determine the rate of d %
Facility known as Bafbe

isions of cECthﬁ 42-219, Idahe

E zxBR 0 ALY s 7=

*or,'afflweﬂ at Bo;se this é?ﬁfizzf
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State of Idaho

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

PHILIP E. BATT

GOVERNOR
February 26, 1997 KARLJ. DREHER
FULCRUM INC
C/O CHI

1555 SHORELINE DR #200
BOISE ID 83707

RE: WATER RIGHT NO. 63-10028
Dear Water Right Holder(s):

The Department of Water Resources (the Department) has issued the enclosed license confirming
that a water right has been established in accordance with the permit referenced above. The
license is a preliminary order issued by the Department pursuant to section 67-5243, Idaho
Code. It can and will become 2 final order without further action of the Department unless
a_party petitions for reconsideration within fourteen (14) days after issuance as further
described below:

PETITION FOR RECONSIDERATION

Any party may file a petition for reconsideration of a preliminary order with the Department
within fourteen (14) days of the service date of this order. The Department will act on a petition
for reconsideration within twenty-one (21} days of its receipt, or the petition will be considered
denied by operation of law. See section 67-5243(3), Idaho Code.

EXCEPTIONS AND BRIEFS

Within twenty-one (21) days after (a) the service date of a preliminary order, (b) the service date
of a denial of a petition for reconsideration from this preliminary order, or (c) the failure within
twenty-one (21) days to grant or deny a petition for reconsideration from this preliminary order,
any party may in writing support or take exceptions to any part of a preliminary order and may file
briefs in support of the party's position on any issue in the proceeding. Otherwise, this preliminary
order will become a final order of the Department.

If any party appeals or takes exceptions to this preliminary order, opposing parties shall have
twenty-one (21) days to respond to any party's appeal. Written briefs in support of or taking
exceptions to the preliminary order shall be filed with the Department. The Department retains
the right to review the preliminary order on its own motion.



ORAL ARGUMENT

If the Department grants a petition to review the preliminary order, the Department shall allow all
parties an opportunity to file briefs in support of or taking exceptions to the preliminary order and
may schedule oral argument in the matter before issuing a final order. If oral arguments are to be
heard, the Department will within a reasonable time period notify each party of the place, date and
hour for the argument of the case. Unless the Department orders otherwise, all oral arguments
will be heard in Boise, Idaho.

CERTIFICATE OF SERVICE

All exceptions, briefs, requests for oral argument and any other matters filed with the Department
in connection with the preliminary order shall be served on all other parties to the proceedings in
accordance with Rules of Procedure 302 and 303.

FINAL ORDER

The Department will issue a final order within fifty-six (56) days of receipt of the written briefs,
oral argument or response to briefs, whichever is later, unless waived by the parties or for good
cause shown. The Department may remand the matter for further evidentiary hearings if further
factual development of the record is necessary before issuing a final order. The Department will
serve a copy of the final order on all parties of record.

Section 67-5246(5), Idaho Code, provides as follows:

Unless a different date is stated in a final order, the order is effective fourteen (14)
days after its issuance if a party has not filed a petition for reconsideration. If a
party has filed a petition for reconsideration with the agency head, the final order
becomes effective when:

(a) the petition for reconsideration is disposed of; or
(b) the petition is deemed denied because the agency head
did not dispose of the petition within twenty-one (21) days.

APPEAL OF FINAT, ORDER TO DISTRICT COURT

Pursuant to sections 67-5270 and 67-5272, Idaho Code, if this preliminary order becomes final,
any party aggrieved by the final order or orders previously issued in this case may appeal the final
order and all previously issued orders in this case to district court by filing a petition in the district
court of the county in which:

i. A hearing was held,

ii. The final agency action was taken,

iii. The party seeking review of the order resides, or



iv. The real property or personal property that was the subject of the
agency action is located.

The appeal must be filed within twenty-eight (28) days of this preliminary order becoming final.
See section 67-5273, Idaho Code. The filing of an appeal to district court does not itself stay the
effectiveness or enforcement of the order under appeal.

If you have questions, please contact me at (208) 327-7946.

s Koo

Shelley W. Keen
Water Rights Supervisor

Sincerely,

¢: Western Region

Enclosures



CERTIFICATE OF MAILING

I hereby certify that on the 26th day of February, 1997, I mailed a true and correct copy,
postage prepaid, of the foregoing PRELIMINARY ORDER (Approved License) to the
person(s) listed below:

Water Right No. 63-10028

FULCRUM INC
C/O CHI
1555 SHORELINE DR #200

BOISE ID 83707 AO/LU\L

Sharla Curtis
Water Resource Agent




MEMORANDUM

TO: File 63-10028
FROM: Sharla
DATE: February 11, 1997

RE: Recommendation Adjustment(s)

The final license recommendations for Right 63-10028 are based on the following:

H. RECOMMENDATIONS
1. Recommended Amounts

Power 1/1-12/31  2000.0 cfs 1445400.0 afa

A volume is required to be listed and has been calculated on the rate of diversion.

Examiner: Rick Collingswood
Exam Date: March 22, 1994
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LICENSE REVIEW CHECKLIST
PERMIT NO. b2-10028  DATE gl‘llﬂjl REVIEWER: SHARL A

Change O
NAME _}/ Address Change _[\lO

intended source?

SOURCE . _/ Is :Eyge clarification of originally

/" If pbt, prepare Notice of Intent to Void ___
POINT OF DIV __ v Amendment required
PILLACE OF USE _ _v;/ ‘ Amendment required ﬁj_o

Does map agree with written description? / yes __no

OVERLAPS __PD __PU
RATE OF DIV

Permitted Rate m cfs

Fee limit 2000+<r 4 60000

Measured ‘“’ﬂcfs K
Theoretical l'; cfs AJAUB\/ cm
Recontmended Total Div Rate 2_011(1 cfs

ANNUAL VOLUME/ - Use Volume Calcuiation
NATURE OF USES __ ¥ ﬁm&g_ A af
/ af
/ af
7 af

SUBTOTA% af
Flow ratem cfs X&Sdays X 1. 98& = QQS'LMf

Total volume recommended
(SUBTOTAL or Flow Rate, whichever is less) .

REMARKS

CONDITIONS QMWatermaster Control WD# _Lzmo cbé a Id’ ZSJJ’

— GW Measurement/Measuring Device ‘1]2&( £ sbcted (w-f_
— Overlap OZ’S 027
Z 09 w)t-- 00 arn

__ Use-specific conditions 7 QZ b q i ( aﬁ

Advancement of Priority Date Required __ yes no \
[,613, 60S

SRBA Claim Filed A Ist Amend Letter
Adjustment Memo V'Q“"W‘b 2nd Amend Lett M&,\ ward d-‘f“‘)’*



Form 218 . .

6/92
STATE OF IDAHO RECEIVEDp
DEPARTMENT OF WATER RESOURCES

BENEFICIAL USE FIELD REPORT HOV 2 2 1034

Depariment of Wagyr fiesotrces

A. GENERAL INFORMATION Permit No. 03— /oD2f

1. Owner: _ el cptm T ne c/u dH T Phone No. 3385 — 2403
Current Address: /555  Shoeeline Dri Ve sy Te 200, Borse, T P37°7

2. Accompanied by: Tohn B loom EXAM DATE :__3/2 ’—/ v
Address: Shne Phone No. _SX#n~€

Relationship to Permit Holder: E»MLO yee
. —J -
3. Source: Sosse. Al ibutaryto  Sna-ke  Erniel

B. OVERLAP REVIEW

1. Other water rights with the same place of use: 3 - 02 38F U3 - D93432 (2= 00 1FY, L3~ 0Pip L

2. Other water rights with the same point of diversion: (¢ — 020 /0

C. DIVERSION AND DELIVERY SYSTEM

1. Point{s) of Diversion:

Ident | Gov't
No. Lot e | va | ¥4 | Sec. | Twp. | Rge. County | Method of Determination/Remarks

SwsEl 29 2 |36 | Qda Acpigl  IMaw

2. Place{s) of Use: Indicate Method of Determination s VEN
TWP [ RGE| SEC NE NW

2V [ 2E |29




3. Delivery System Diagram: Indicate all major components and distances between components. Indicate welr
size/ditch size/plpe i.d. as applicable.

ot e e

......

. n
! ] old L9
+ LR 37
E H Méeumd
1 1 ; i
n | "~
Soue = _MT5.
i Copy of USGS Quadrange Altached Showing location(s) of %WMM __~~ Pioto of Diversion and Syslem Attached
pointis) of diversian and placets) of use [required). frequired for Imigation of 10+ acres)
4 /1///} — Sl PanTO S TO (2] (irergTES
Well or Diversion Pump Serial No. or

Identification No.* Motor Make Hp | Motor Serial No. | Pump Make Discharge Size

*Code 1o cormespond with No. on map and aerial photo

D. FLOW MEASUREMENTS  1//%
1.

Measurement Equipment Type Make Model No. Seriai No. | Size Calib. Date

—————— —

2. Measurements: Abne — GCwen qpfuf:‘(w S}r‘étﬁ VG’\ M PCQW

£ MM@’?‘M, head, ¢,

(2) fensToeks ew) @ /977 [ Esfes R 200 cfs

® MICROS L )

FEE 27 1937



E. NARRATIVE/REMARKS/COMMENTS |
OVERLAY S — QY s PO, dipreesd ,f/ﬂ

2“ Sy 8. dipreend - amas £) nse.

S

Two Srﬁ}'m Pws‘?’“vﬁ-s ﬂfww‘b’m@f?’“h—: /0 e URameTen
d“L{V% Wﬂ—tﬁ/\ ‘]L Td IMQ/VII“ , U«J}'\AM{ mdnw ,ﬁm

it %WMWA. ‘
Elow  Yheowgh  Tirlpe s ( Tttt by LOlins o
B0/44¢ E/ulc, /fe,@,( L linr s @/wmn,; —s’,omﬂ Evnopr=

usual by G Aeell — Tuwe,
YO}W\ £ Lopm 5‘4—LLL(‘¢({ a CM}LD% ‘M—t uf«sw;n oia‘llféﬂ_

g He %%’AM‘M A plels e hed Ao M side
1E o0t TRl gl :
Q= /v 77/ 5

Houwd = 24497
e = 2082 Knd

Thovah Voo L it Yo dpe o8 the #imineZion wes
prln 290 Fs £, K spta(e s Chmby sndiee

k™ 00k To bpe ss adle Lo peodnce a4 Ll 8] @ [077/ 5.
qofisw:s&q}\ﬂ,q lese Yhpnr %d N Sz

Yot bk 0 Dim ppparcd 4 eons iy

The poauesd 4 UoeeTon,

wnu“ﬁ; oF 2 /59 S
We 2000 s fa fowin S,»Mﬂmm-

 wo_pdvwdiaTon  Clun  filed )

Have conditions of permit approval been met? ~¥Yes _ no



F. FLOW CALCULATIONS /r//%‘—

Additional Computation Sheets Attached
Measured Method:

G. VOLUME CALCULATIONS
1. Volume Calculations for Irrigation: 4//4

V,n = (Acres lrrigated) x {irrigation Requirement) =

Vor = [Diversion Rate (cfs)] x (Days in Irrigation Season} x 1.9835 =
V = S"‘ﬂ“&l‘ Oi VI.R. and VD-H. =

2. Volume Calculations for Other Uses: '
/4

H. RECOMMENDATIONS

1. Recommended Amounts

Beneficial Use Period of Use Rate of Diversion Annual Volume
} ) From To Q (cfs) V (afa)
EL&TE(QE ﬁmmﬁ?ﬁ«_(féu«e) / / / 12/ 2 peD o
Totals: Zov D —

2. Recommended Amendments

__Change P.D. as reflected above ___ Add P.D. as reflected above  —"None
___Change P.U. as reflected above  ___Add P.U. as reflected above __ Other
I. AUTHENTICATION
Field Examiner's Name /f4¢£— WM Date '5‘:// ‘/ 7 7[
v f M
Reviewer Date SEAL

MICRCFIIMED

. F%‘Z 71937



PERMIT (,2 (D028 INIT _pR2(
T. R. S. Q/fqQ "

P/D 2y 3E 24 SWSE

SCALE

PHOTO ID._ X—lp0 lucky Peak
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MAR—-2Z~94 MWED @a9:1& AM CHI MTH.

STATES OFER.

VOITH-DESIGN~DATA

sss1::::::;::-:;::;:#55&‘#ih#:sﬁllt:sl:lgsggcg;::zstlsa:tt:u:sl

“nrbine No.
raswe of plant H
vre aof turbine

tee., of turbines
“yroine size [dm]

Turb., speed n {rpm]
Customer

S Leuntry :
Freauency :

Shep order No./Al-No.:
frate of order :
bate of delivery :
late of commissionming:
Direction of rotation:
Humber of stages

1

S H. E E T (FunCtion Sheet}

16662 ~ 18088 Date : 22.03.94
Barber Dam :
5-Turbine Departmant No.: 2883

2 ' Initials : SKW
26.50 . Extenston No. : 7660
146 .40
Intervwest Finanzial, Idshe, USA
Ush
&0
619996 e
03.03.87 Order received:s
Dez87/Jans8 by : VH-‘oﬁh
15.12.88 1£$E
clockwise

Function group Ne.:s

Number of entrijes 1 1 PR3
QOrientation of shaft : horizontal :
Speedincreaser : yes
oOPEERKATI ON D AT A:: PD1IMENEILI ONS :
v2ted head iml 7.92% Hunoner:
Kated discharge [m3/s) 30.500 % fype Kgaa/b
tftrciency (%) 82.71 Materiatl G-X5CrN;134
KRated ontput [kW} 2082.000 Ds [mm} 2650
. 5 {mm] 1.33
Read (P=Pmax) {m) 8.500 04 [mm] 2573.9
Discharge «(m3/s) 0.000 Hub ratio {~) 0.000
Efficiency {%) 0.¢0 phi-max 32.90
Max. Output {(kW). 02000 | phi-min 0.C
nfn. Hend [m]) 0.J00 Hiecket gastes:
Nischarge {m3/s) 0.000 « - Type KL22b
Ffficiency (%} V.00 degamma-—max 65.0
Outpot (kW) 0.000 z0 {~} 16
. bo [mm] $14.3
Max. HBWL [m) B45.430 {tz {rm) 0.0
Min. HWL [n] 846.430
max. TWi. [m) 841.858 I ot &« ke / spiral casing
Myn. TWl (m] 838.810 Intake height [mm}
Max. gross head {m] 7.620 [ntahe width {mm)
Min. groass head {m] 4.572 lotske dia., D4 Lem)
Shaft/spiral case CL (m) g41.858 0 r a f t t yb e
Hs {om} U
nax. runaway spezd {V/min] 49D7.0 gs [mm} 1
(.« mmd f
. i 1
¥ 20.5 m3/s = [077.] culbie et per Sec. ( F3/s)
ﬁﬂpm
G TR e

208TE40553 P.
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October 2, 1992
Fulerum, Inc.

c/o CHI JRP.
1555 Shoreline Dr  Ste 200
Boise, ID 83707

PROOF ACKNOWLEDGMENT LETTER
RE: PERMIT NO. 63-10028
Dear Permit Holder:
The department acknowledges receipt of the proof of heneficial
use form submitted for the above referenced permit. The next
step in the process of developing a water right is for the
department to conduct a field examination to determine and
confirm the use being made of the water.
If you have questions concerning this matter, please feel free
to contact the WESTERN Regicnal Qffice in Boise at
(208)334-2190.

Sincerely,

Karen L. Gustafson
Secretary/Records Manager

c¢: IDWR - Regicon




ANALYSIS SHEET
FOR _
PROOF OF BENEFICIAL USE

Permit No. @3"/009”7 Reviewed by &%'5; Date Z@QZ'Q )

GENERAL CONSIDERATIONS TYPES OF USE

9{2!: Name same as permit? OB
I4

/LY Address same as permit?

Qﬂﬁi: Proof timely received? Correct Uses? (Lo

If not, complete calculation below. v

SCURCE OF WATER
L~—" 8Surface water source

Ground water source
A/ Pbrilling permit required?
/ Copy in the file? Drilling Permit No.
/ Amount paid for permit Correct?
/ Well log in the file?

LICENSE EXAMINATION FEE MEASURING DEVICE
éfﬁi. Required? %ég} Required?
0f) Amount Submitted gégs Installed?
épﬁlv Correct?y A}é:Waiver requested?

PRIORITY CALCULATION
Date proof received y /=

Date proof due / -
No. of days late / =
Priority Date / +
New Priority Date /

DEFICIENCIES OR ACTION ITEMS

M acoptele_

DATA ENTRY
New Address (1/{22 CA/ /585 :SZﬂéé!ﬂZigk , Proof Made /O/1/¢
7/0/9174.3/

St 20 Bsae,TD 3707 &



State of Ida‘ .

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

CECII. D. ANDRUS
GOVERNOR

R. KEITH HIGGINSON
DIRFCTOR

- September 14, 1992

Shirley Lindstrom

Consolidated Hydro

1555 Shoreline Drive Suite 200
Boise, ID 83707

Dear Ms. Lindstrom:

Per your request to this Department today, enclosed are
copies of permit no. 63-10028 and an assignment form. As
we discussed, until Fulcrom Inc. assigns the permit to
you, it will remain in their name. However, in order to
meet all of the required dates, I recommend that you
complete the proof of beneficial use form and return to
me on or before October 1, 1992.

If you have any questions or if I can be of any further
assistance, please feel free to contact me.

Sincerely,

Ko £ (ot g /

Karen L. Gusta
Secretary/Records Manager

Enclosures

MICRTHED

60T 27 1992




July 31, 1992
FULCRUM INC.
C/0 BONNEVILLE PACIFIC CORP.
257 E. 200 S. #800
SALT LAKE CITY UT 84111

PROOF DUE NOTICE
RE: PERMIT NO. 63-10028

Dear Permit Holder:

One of the conditions of approval of the above referenced water
permit was that proof of the extent of your beneficial use must
be submitted to this office on or before October 1, 1992,

{See last page of your approved permit or your last approved
extension reguest.) Enclosed is a form which when accompanied by
the license examination fee or a complete field examination
report prepared by a certified water right examiner may be used
to submit the required proof.

If you have not fully completed your project, and you or a pre-
vious owner of this permit have not received a prior extension of
time, you may request an extension of time if the delay is for
reasonable cause as provided in Section 42-204, Idaho Code. 1If
you have been prevented from proceeding by a governmental agency
or by litigation which might bring title to the water in
question, more than one extension of time can be granted. An
extension of time request form is enclosed for your convenience.

Either an acceptable proof of beneficial use submittal or an
acceptable request for an extension of time must be received by
this department on or before the above described proof due date.
If neither is received, the department will send you a lapse
notice. Within sixty (60) days of the mailing of the lapse
notice, the permit will no longer be of any force nor effect.

SINCERELY,

Karen L. Gustafson
Secretary/Records Manager

Enclosures

ERTIFIED mAIL

———
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Htate of ﬁ{.lm .

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720 -(208) 327-7900

CECIL D. ANDRUS

GOVERNOR

Hovember 8, 1990 R. KEITH HIGGINSON
DIRECTOR

Gary Montgowery
Attorney at Law

737 N 7th Street
Boiza, ID 83702-559%5

RE: Security Arrangements for Permits to Appropriate Water Nos,
01-7022 & 01-7058, Dietrich Drop; Permit No. 01-7063, Lower
Low Line; 47-7771, Rock Creek, and; 63-10028, Barber Dam

Dear Gary:

LY
About two months ago, I received multiple copies of
partially signed security documents for the refinancing of the
above proijects. I understood that a single fully executed copy
of all the security documents would be sent to me. To date, Y
have not received the documents.

Would yrou please send me copies so that our files may be
complete?

~

Sincerely,

b dng-prctinar

GARY SPACKMAN, Manager
Water Right Permlts Section

et BET

T 27 1992



August 24, 1990

Richard A. Shortz, Esq.
Jones, Day, Reavis & Pogue
355 South Grand Avenue, Suite 3000

Los Angeles, California 90071 §EE ot DI '2’
Nicholas G. Miller, Esq. :
Hawley Troxell Ennis & Hawley ars,
First Interstate Center, Suite 1000
P.0. Box 1617 THAS
Boise, Idaho 83701 e

Jonathan Bigelow :
The Fuji Bank, Limited, Los Angeles Agency

333 South Grand Avenue

Los Angeles, California 90071

Gary L. Montgomery, Esq.
Marcus, Merrick & Montgomery
737 North 7th Street

Boise, Idaho 83702-5595

Gretta C. Spendlove, Esq.

Fulcrum, Inc.

c/o Bonneville Pacific Corporation
257 East 200 South, Suite 800

Salt Lake City, Utah 84111

RE: Release and Assignment and Trust Agreement for Water Permit
Ne. 63-10028

Ladies and Gentlemen:

This office has received an executed copy of (i) an
Assignment and Trust Agreement dated as of August 22, 1990, (the
"Assignment"), among Fulcrum, Inc., an Idaho corporation
("Fulcrum"), Stewart Title of Idaho, Inc., an Idaho corporation
("Stewart Title"), and The Fuji Bank, Limited, Los Angeles Agency
(the "Bank"), pursuant to which Fulcrum granted and assigned a
first priority security interest in its right, title and interest
in and to the above-referenced permit (the "Permit") to Stewart

Title, as trustee for the Bank.
fi iﬁﬁg;gg{ by
; ‘Wéﬁ? ;

ocr ;

;
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Page 2

This office has alsc received an executed copy of (i) a
Release terminating the Construction Assignment and releasing all
collateral granted thereunder and (ii) a Consent to Assignment
and Subordination Agreement between Idaho Power Company and
Fulcrum subordinating the Collateral Assignment of Agreements
dated as of December 22, 1988, (the "Original Secondary
Assignment"), between Fulcrum and Idaho Power. In addition, this
office has received certificates from the office of the Secretary
of State of the State of Idaho verifying that Fulcrum, Stewart
Title and Idaho Power are qualified to do business in Idaho.

Based upon our understanding of the information contained in
the Assignment, the Bank has agreed to provide financing to
enable Fulcrum to repay a loan made by the Construction Lenders
to finance the cost of construction of the Barber Dam
Hydroelectric Project. This office also understands that, {i) as
a condition to making the loan under the Credit Agreement, the
Bank has required that the Release and the Consent to Assignment
and Subordination Agreement between Idaho Power Company and
Fulcrum be executed and delivered terminating the Construction
Assignment and subordinating Idaho Power's Secondary Assignment,
respectively, and (ii) as part of the security for the Guaranty
and for the repayment of the loan made by the Bank under the
Credit Agreement, the Bank has required that the Permit be
assigned to Stewart Title, as trustee for the benefit of the
Bank, in order to protect the Bank's interest in the Permit.

. We find that the Release, the Consent to Assignment and
Subordination Agreement and the Assignment satisfy the
requirements of Idaho Code Sections 42-206 through 42-210.
Specifically, Stewart Title is a qualified entity to hold the
Permit, as trustee, and Idaho Power is a qualified entity to hold
the Permit, as collateral security, in accordance with the laws
of the State of Idaho. Therefore, the Release, the Consent to
Assignment and Subordination Agreement and the Assignment is
consented to and approved by the Idaho Department of Water
Resources, as of the dated of this letter.

As of the date of this letter, (i) the Permit is in full
force and effect, (ii) all conditions contained in the Permit
have, to the Department's best knowledge, been complied with, and
(iii) the Department has no knowledge of any fact or circumstance
that could result in a modification, suspension, termination,
revocation or cancellation of the Permit.

Please note that Fulcrum will continue to be listed as the
owner of record of the Permit. The Department acknowledges the
collateral assignment to and security interest of Stewart Title
as trustee on behalf of the Bank, the first securedy party with
respect to the Permit and the secondary collateralﬁﬁ$$ignment to
and subordinate security interest of Idaho Power as'sééoﬁﬁﬁ?”-gpr

O¢ - 25 7994;:”



Page 3

with respect to the Permit. The Department acknowledges that the
Assignment provides that the water license to be issued to
replace the Permit shall be issued to Fulcrum despite such
collateral assignments. While the Department will endeavor to
follow the provisions of the Assignment, we cannot guarantee that
the Department will issue such license as requested. It is the
ultimate responsibility of the parties to the Assignment to
insure that the terms thereof are properly enforced.

Sincerely,

GARY SPACKMAN, Manager
Water Rights Permits Section




[Execution Copy]}

WATER PERMIT NQ. 63-100238

RELEASE

THIS RELEASE dated as of , 1990 (this
"Release"), is made by and among FULCRUM, INC., an Idaho
corporation ("Fulcrum"), having its principal office at 257 East
200 South, Suite 800, Salt Lake City, Utah 84111, STEWART TITLE
OF IDAHO, INC., an Idaho corporation (the "Trustee"), having an
office at 1412 West Idaho Street, Boise, Idaho 83702, and NORWEST
BANK MINNESOTA, NATIONAL ASSOCIATION, FIRST SECURITY BANK OF
UTAH, N.A., MARQUETTE BANK MINNEAPOLIS, N.A. and SECURITY PACIFIC
BANK WASHINGTON, N.A. (as successor in interest to Ralnier
National Bank) (collectively, the "Banks").

2 M M = =2 22

A. Pursuant to an Assignment and Trust Agreement
dated as of August 1, 1988 (the "Assignment"), among Fulcrum, the
Trustee and the Banks, Fulcrum assigned to the Trustee, as
trustee for the benefit of the Banks, all Fulcrum's right, title
and interest in and to the Permit (as defined in the Assignment)
as collateral security for the performance and payment of all the
obligations of Fulcrum to the Banks under the Project Lending
Agreement (as defined in the Assignment).

B. The Banks' commitment under the Project Lending
Agreement to lend for purposes of constructing the Project (as
defined in the Assignment) has terminated and all amounts
outstanding under the notes issued under the Project Lending
Agreement, including accrued and unpaid interest thereon, and all
other amounts outstanding under the Project Lending Agreement
have been paid in full.

C. The parties hereto desire to terminate the
Assignment and release all collateral granted thereunder from the
terms and provisions thereof.

Accordingly, in consideration of the premises and other
good and valuable consideratjon, the receipt and sufficiency of
which are hereby acknowledged, the parties hereto agree as
follows:

1. As of the date hereof, (i) the Assignment is
hereby terminated and (ii) all collateral granted thereunder to
the Trustee, as trustee for the benefit of the Banks, is hereby
released.




2. This Release shall be deemed made in and shall be
governed by and construed in accordance with the laws of the
State of Idaho.

IN WITNESS WHEREOF, the parties hereto have caused this
Release to be duly executed as of the day and year first above
written.

FULCRUM, INC.

By:

Name:

Title:

STEWART TITLE OF IDAHO, INC.

By:

Name:

Title:

NCRWEST BANK MINNESOTA,
NATIONAL ASSOCIATION

By:

Name:

Title:

FIRST SECURITY BANK OF UTAH, N.A.

By: rf%”quﬁ{/ ’ :’;_/({{[f.{ { .

Name: /h?&}iﬁ/ //Jr?mkﬂﬁm
7

Title:

‘-aﬁﬁﬁaﬁzyz
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2. This Release shall be deemed made in and shall be
governed by and construed in accordance with the laws of the
State of Idaho.

IN WITNESS WHEREOF, the parties hereto have caused this
Release to be duly executed as of the day and year first above
written,

FULCRUM, INC.

By: f’7izi5%;?4<§;7; :5;Z2%VE%%2?
Name: “i72519£9 ,); :Eszghbe?klfi

Titles:,,

sts JSTAN T
STEWART TITLE OF IDAHO, INC.

By: \:MCfLAJ_ (Y\- LXCLhﬁr_~
Name: CQOQ-U M. MQ\QT'
Title: UILL PW

NORWEST BANK MINNESOTA,
NATIONAL ASSOCIATION

rey Q- Kuehle

Title: A'ss ‘—Z%‘MJ: k/gg ézggiﬂi

FIRST SECURITY BANK OF UTAH, N.A,.

Name:

Title:

el 3¢

JUN 1 8 1994



MARQUETTE BANK MINNEAPOLIS, N.A.

By: ,_,—-/’/7 e

o

Name: J.E. Gates

Title: l//‘ Creae s

SECURITY PACIFIC BANK
WASHINGTON, N.A.

By:

Name:

Title:
STATE OF __California )
. Sst
County of _ los Angeles )

on this 22 day of August . 1990, before me,
Maria Esthela Ramos , @ notary public, personally

appeared Todd J. Stevens ; known or identified
to me to be the Assistant Treasurer of Fulcrum, Inc.

("Corporation”) that executed the above ingtrument or the person
who executed the instrument on behalf of the Corporation and
acknowledged to me that such Corporation executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and
affixed my official seal the day and year in this certificate
first above written.

A, g / )

ot i il BoiieBivntiotlitogtind rﬁ)l 1'2:’1‘ J_f' /i;"(-‘,‘\!_ Lok ™y
Si';ﬁ”ét-.?.?éﬂfﬁo”é { Notary Public M. Esthela Ramors |
Notary Public — Calitornia | Re51d1ng at <> //..,t-?' fon g
LOS ANGELES COUNTY My commission expires 7-,C

My Comm. Expires JUL 151994 P

N Y P

3 JUN1 8 1994



MARQUETTE BANK MINNEAPOLIS, N.A.

By:

Name:

Title:

SECURITY PACIFIC BANK
WASHINGTON, N.A.

o Hettne ¢ pedids

Name:__ /! HﬁHﬁ@cO R L (.c‘iqfl(,‘lc C'"/

T -1 . s
Title: L' ce SAacifons
STATE oF California )
) ss.
County of Los Angeles )
. On this _22 day of August , 1990, before me,
Maria Esthela Ramos , a notary public, personally
appeared Todd J. Stevens , known or identified
to me to be the Treasurer — Assistant of Fulcrum, Inc.

("Corporation”) that executed the above instrument or the person
who executed the instrument on behalf of the Corporation and
acknowledged to me that such Corporation executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and

affixed my official seal the day and year in this certificate
first above written.

NS
/)l/l (et }.Jnc Lo A e )

AAAAAA ittt girectiucsincdioih Notary Public Maria Esthela Ramos
3:!:&;;?35'{&“;353; | Residing at |, Jhe e o hads]
Natary Public — Calitornia My commission expires BE&Rs

LOS ANGELES COUNTY
WCmmmeHmem4:

e ——————————r——— JUN'1 8 1994




STATE OF__\ ¥4 ke )

) sS.
County of Lc;&d

on thji-%lj‘_ dayjf ﬁue,us*sj— 1990, before me,
SSheete ~3 notary public, personally

appeared _J;Séggﬁjl ML . known or identified
to me to be the de — of Stewart Title of Idaho,
Inc. ("Corporation") that executed the above instrument or the

person who executed the instrument on behalf of the Corporation
and acknowledged to me that such Corpeoration executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and
affixed ny official seal the day a year in this certificate
first above written.

SHERRT pip neon l )
‘(fyl\!f"w"rﬁi’ru IC 3 ==

: A0 /Nota!rﬁublic E_

T e resemee . Residing at £\
hybmnmauugwm SO My commission expires &%ﬁ&; 1995
. . ii
STATE OF " lupiesole )
) . ) ss.
County of ( AN LY AE R )
' ) ?
v L on tth Z day of 'Jh!“} ; 1990, before me,
v e b od oo 0 L , a notary public, personally
appeared | Yr,oy A @{~ i!f , known or identified to
me to be the /sl 1 Yrevd i of Norwest Bank Minnesota, National

Association ("Bank") that executed the above instrument or the
person who exXecuted the instrument on behalf of the Bank and
acknowledged to me that such Bank executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and
- affixed my official seal the day and year in this certificate
first above written.

N \
/ B
Rebithbdadi L S VPP 1ay /{\ L ( - {" {) / /’
5 MITHAE , TN
hmmnuhﬁaﬁﬁﬁf Notary Public  \]
RAW'SEY COUNTY Residing at _[conegiyy corn fo )
. @y?mmnmawm,mmgs My commission expires . !'7 , 197"

bk aa Y




ACKNOWLEDGEMENT . Corporate

s STATE O@q. County of H@i_ﬂ 55,

On this day of ‘&%LLS&— .
in the year of o , before :f gc undcrmgnid! a Notaty

Public il& for Saii State, personally appeared

August + 1990, before me,
—+ A notary public, personally
: known or jdentified

known ot wdentified o me 1o be the Qo :
of the cgrporation thac excruted che instrument
of the person____who  executed the ingudiment on beha) id corporation,

and acknowledged 1p me ;hatr.such:cor_por ionexecuted i
Rt PRSI

" st
,”v._.,-_.igl'.,_,‘

Ty e

by © o

HH-3 18

SR § 3 s vaas S

i:’;,":ﬁs.' ';ii“‘) Nt riunn ;
Vi e €T LOS ANGE, L ¥
\S-E-ﬁ.".- My Camm Sxeoo 3

D i . L g i

. of Stewart Title of Idaho,
ted the above instrument or the
ent on behalf of the Corporation
h Corporation executed the same.

~ have hereuntoc set my hand and
¥ and vear in this certificate

-

’1AHL {3)LW/Z&4;/{fNiP‘
Notary Puhlic Maria Esthela ﬂ f
Resjiding a e  fhog i

My commissioh\siFires 34—;T319£Q/E/

£§54g4u5§¥7 1590, bhefore me,

, & naotary public, personally
» known or identified to

me to be the
Association (

Y'Y
TBank") t

Person who executed the instrunm
acknowledged to me that such Ban}

IN WITNESS WHEREOF,
affixed my official seal the 4
first above written.

f Norwest Bank Minnesota, National
uted the above instrument or the

lereunte set my hand and
ay and year in this certificate

Notary Public
Residing at
My commission

AN

expires




STATE OF )
) ss.
County of }
on this day of , 1990, before me,
, 2@ notary public, personally
appeared , known or identified to
me to be the of First Security Bank of Utah, N.A.

("Bank") that executed the above instrument or the person who
executed the instrument on behalf of the Bank and acknowledged to
me that such Bank executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and
affixed my official seal the day and year in this certificate
first above written.

Notary Public
Residing at
My commission expires . 19

sTaTE oF MINNESOTA
(hmﬁyof”gNN&ﬁHJ
On th].su?ﬂ‘l day of Jul/i P 1§90, before me,

A MN CA’MET , @ notary public, personally
appeared JL Y (fﬂ1t§7 , known or identified to
me to be the(GRMV VI[EVIZLZ of Marquette Bank Minneapolis, N.A.
("Bank") that executed the above instrument or the person who
executed the instrument on behalf of the Bank and acknowledged to
me that such Bank executed the same.

)
} ss.
)

IN WITNESS WHEREOF, I have hereunto set my hand and
affixed my official seal the day and year in this certificate
first above written.

AMY GAMET ¢ | —{’
NOTARY PURLIC — MINNESOTA } %ﬁf
HENRMEPIN COUNTY Notar ublic
My commission expires 11194 | Residing at MINNEAPOLIL, MY IJ
My commission expires([-0], 19Y4-

JUN1 3 1994



STATE OF WASHINGTON

)
} ss.
county of KING )

on this 27th day of July , 1990, before me,
Donna M. Heivilin . a notary public, personally
appeared Matthew C. Rudolf , known or identified to

me to be the _ Vice President of Security Pacific Bank Washington,
N.A. ("Bank") that executed the above instrument or the person
who executed the instrument on behalf of the Bank and
acknowledged to me that such Bank executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and
affixed my official seal the day and year in this certificate
first above written.

[Ufaﬂ )3 /1/4 L

Notary Public
Residing at Seattle, WA
My commission expires _12/1 , 1992

P@g"*w L
e “

6 JUNT S 1994



STATE OF _ £ 77tH )
} ss.
county of :2&2‘; LAKE )
On_this 224/ day of ,4¢kk?£233f* , 1990, before me,
L0 (O feat 22 2t , anotarypublic,

personally appedred ﬂﬁéﬂf% |22)¢g’ , known or
identified to me to be the CE REESIDE]

of First Security Bank of Utah, N.A. ("Bank") that executed the
above instrument or the person who executed the instrument on

behalf of the Bank and acknowledged to me that such Bank executed
the same.

IN WITNESS WHEREQOF, I have hereunto set my hand and affixed
my official seal the day and year in this certificate first above

written
/;;;;;;Z22~433»mu4u¢h4

“FRotary Publl
Residxng at
My commission expires

. ’.“.W,n

*Zﬁ'!"

JUN 1 3 1994



1

. DEctor(s): (Ias' name ffst, .and mailing address[es)
Pulerus, Inc

\clo mﬁue Pacific

et co%ut:oa
e ]

a |1

_ | Steware Title of Idshe,

2. Secured Partylies) and address(es)

1412 Vest Idaho
Boise, Idabo 83707

b4 ‘st 200 South
{ ske City, Utah 84111
4. This Statement refers to origin;l Financing Statement No.. lmm

3. FOR FILING OFFICER ONLY

" {Date, time, numbe
Iu. ?

“r

filing nﬂ'ce}

ARTLTEON

bl

i vy

Filed with . secr‘t.u? of Stetea... . Date filed. mﬁ} 088

dlaig ks

|:| CONTINUATIQN. The original financing statement between the foregoing Pebtfor and Secured party, bearmg file number shown above, is still eﬁ'echve
EXTERMINATION. Secured party no longer claims a security interest under the financing statemem bearing file number shown abowve.

] ASSIGNMENT. The secured party's right under the financing statement bearing umbef shown above o the property described below has: been assng_ned to the assignee . '
whose name and address appears below, -

{1 AMENDMENT. Financing Statement bearing file number shown. above s amende
{0 RELEASE. Secured Party releases the collateral described below from the financing sta1enem b¥a ‘: . fomphiown above, :

®s) of secured partylies)
assles):

STEWART TITLE OF IDARO, IKC.

BY: BY: _.
Signature(s} of Debtor(s) Signaturefs) of Secured Partylies) or fissignee of Record
(Required only on some amendments}

Idaho Form UCG-3 Fev. 79 FORM APPROVED BY PETE T. CENARRUSA, SECREIARY OF STATE
{6) FILE COPY—DEBTORIS)

o ~
U':.?S‘!F{C'}fﬂ‘ R s o




This FINANCING STATEMENT is presented 1o liling of:cer for ‘ No. ol agditional 1 3. FORFILING OFFJCER QONLY

fihng pursuani to the Unitarm Commercial Cade sheels presenied: {Date time, nur@er and fikng office]

1. Deblof|s). (lasi name hrsl, and maiting address(es) 2. Secured Parly(ies) and address(es): B co - e

fulerum, Inc. - . | stewart Title of Idaho, Inc. = |. SECRETART OF ST
gBonneville Pacific Corporation 1412 West Idaho 17 uee~1 3.00
257 East 200 South, Suite 800 Boise, Idaho 83707 W s

Salt Lake City, Utah 84111 | R 2-01-0325785 &
- g 8!0}?88 Hd_ﬂ?.! #36811

4. This Financing Sialement covers the fellowing types (or ilems) of property: 5. Assignee{s) of Secured Pariy{ies)
|Use this space for Real Property lagal description and name of record owner,  required. ) and address{es)

See Exhibit A attached hereto and made a part hereof
M Lo
"_‘, s
R o E
’ M ;3
L
Filed with the Idaho Secretary of State
CHECK [ IFCOVERED {J) Producls of collateral are also covered. iy -
Filed with: (X Secretary of State (3 County Recorger of ) CoumtfmdV d ry
 one of the following boxes is checkad, the secured party may sign the financing statement. Tha collaleral described herain is: :.__f " "
[] Brought intc 1his slate already subject 10 & security interest in another jurisdiction. -t <t
”“ ["] Subject ta a securily interest in another jurisdiction, and the debtor's location has changed 10 this siate. T -

1 Proceeds af the originat coilateral described above in which a security interest was perlected.
[ The subject of a inancing statement which has lapsed.
[ Subyect to a security interest perfected under a prior nama or idenlity of the debtor.

BY:. ; R .
SIGNATUHE[S! 'OF SECURED PARTY{IE 5) oR ASSIGNEE OF RECORD
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EXHIBIT A
TO
UCC-1 FINANCING STATEMENT
Debtor: Fulcrum, Inc.

Secured Party: Stewart Title of Idaho, Inc.

This Financing Statement covers the following types or
items of property:

now existing or hereafter arising) in r Permit No, 63-10028,
approved by the Department of Water ﬂ% rces of the State of
Idaho on November 30, 1987, toget ith any and all other water
permits issued by the Departm§§$§ Water Resources of the State

All right, title and interest if the Debtor (whether

of Idaho for the appropriatio water for power purposes to be
ydroelectrlc powar plant, known
lc Project in Ada County, State of

utilized in connection wit
s the Barber Dam Hydroeké
daho (the "Project"); and

all right, title and interest of the Debtor in any
water license hereafter issued by the Department of Water
Resources of the State of Idaho to replace any such permits in
connection with the Project.

Together with all substitutions and replacements for and products
and proceeds of any of the foregoing property.

e
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1. Debtor(s) (Lost Name First) and oddress(es)

i Fulerum, Inc.

c/o Bonneyilie Pacific
Corporation#®

2. Secured Party{ies) and address{es)
Stewart Title eof Idsho, Inec.
1412 Went ldeho

Boise, 1daho 83707

s ity No.

| D. No. 82-0 234

o

4, This statement refers 1o original Financing Statement bearing File Nll YO400 ur“"
1%

Far Filing Officer {(Date, Time and Filing
Dffice)

Date Filed Aﬂm.]‘, 3 19_RB Matrurity Date

5. (] Continuation.
6. [} -Termination.
7. (] Assignment. .-

- essignes whose name and address appeass in ltem 10.

8. [ Amendment. Financing Statament bearing file number shown above is amended as set forth in ftem 10.

9. 7] Partlal Relonse Secured Party releases the collateral described in itern 10 from the fmanolno statament bearn q flle number shown above.

0.
1 & Suite 800

257 East 2006 South

Salt Lake City, Utah 84lll

. ' u.c.c

The origingl financing statement between the foregoing Debtor-and Secured Party, bearing file number shown above, is still effective,
Secured party no longer claims a security interest under the financing siatement bearing file number shown above.
Tha secured party’s right under the financing statemant bearing file number shown sbove to the property described in ltem 10 have besen assigned to the

1350

DEP?,,; addmonut Sheets presented: 0

ST“TEOr OTAR

By:

_STEHART TITLE OF IDABO, IEC.

y:
Signatura{s) of Debtor(s) (necessory oniy if item 8 is applicoblel.

Signciyre(s) of Secured Party{ies)

ORIGINATOR - Remove this copy and forward balance of form intact for filing.

DEBTOR COPY

JUN 1 3 904




SNAKE RIVER . .

IDAHO POVWER COMPANY

i s BEOX 70 » BOiSE, IDAHO B3707
HYDRO POWER

September 21, 1989

Mr Gary Spackman, Manager et of Water Resources
Water Right Permits Section Bepartment o

Department of Water Resources

Statehouse Mail

Boise, ID 83720

RE: Your letter of February 21, 1989 - Secondary
Collateral Assignment for Water Permit
Number 63-10028 - Barber Dam Hydro Project
Dear Mr Spackman:

Per your request in the above reference letter, enclosed is a copy of
the fully executed Collateral Assignment of Agreements for the Barber Dam
Hydro Project Idaho Power Facility No. 21615078,

If you have any questions, please don't hesitate to contact me.

Sincerely,

(:;E}ﬂ%gziﬁ;:454;,
John Ferree

Administrator of
Customer Generation

JF/ekg
enclosure

cc: B L Kline

0T 27 1892



COLLATERAL ASSIGNMENT
OF AGREEMENTS

. THIS COLLATERAL ASSIGNMENT OF AGREEMENTS made as of
the 22nd day of December, 1988, by and between Fulcrum, Inc.
(*Assignor") and Idaho Power Company ("Assignee").

WHEREAS, Interwest Hydreo, Inc. {*Interwest") and
Assignee entered into a certain Firm Energy Sales Agreement
dated July 13, 1987 (the "Agreement"), which Firm Energy Sales

Agreement was assigned to Bonneville Pacific Corporation
("BPC") by that certain Assignment Agreement between Interwest
and BPC dated May 13, 1988, and which Firm Energy Sales
Agreement was subsequently assigned to Assignor by that certain
Assignment Agreement between BPC and Assignor dated June 2,
1988, whereunder, in accordance with the terms and conditions
thereof, @ Interwest agreed to sell, and Assignee agreed to buy,
certain electrical power generated by Assignor’'s hydroelectric
project located in Ada County, Idaho (the "Facility"); and

WHEREAS, the Agreement was approved by the Idaho
Public Utilities Commission (the "Commission") on July 27,
1987, Order No. 21359; and

WHEREAS, on or about September 20, 1988, Interwest
and Assignee entered into a First Amendment to Firm Energy
Sales Agreement (the "First Amendment"” )}, which First Amendment
was approved by the Commission on September 20, 1988, and
reguires, among other things, that Interwest grant a "Second
Lien" in and to 1its rights, titles and interests in the
Facility as security for the payment of liquidated damages in
the amounts specified in the Agreement; and

WHEREAS, BPC and Assignor have entered into certain
contractual arrangements with Norwest Bank Minnesota, National
Association, First Security Bank of Utah, N.A., Rainier
National Bank, and Marquette Bank Minneapolis, N.A., (together
"the Banks"), and Norwest Bank Minnesota, National Association,
as Agent for Banks, and has granted to salid Agent and Banks a
first lien security interest in and to all Assignor's rights,
titles and interest in the Facility; and

WHEREAS, Assignor desires hereby to grant to Assignee
a security interest in and to all of its 1rights, titles and
interest in and to the Facility subject only to the security
interest previously granted to the Banks, and Assignee is
willing to accept such grant as a conveyance complying with the
terms and conditions of the First Amendment and Commission
orders relating thereto.

ACCORDINGLY, in consideration of the foregoing the
parties do hereby agree as follows:%”lg}ﬁgjgi%g ;

1]

0CT 27 1992
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1. Assignment. The Assignor hereby assigns to
Assignee, subject only to a prior assignment to the Banks all
of its respective rights, titles and interests whether now
owned or hereafter acqguired, in, to and under the following

agreements:

a. Firm Energy Sales Agreement, Facility No.
21615078, ©between Interwest and Assignee
dated July 13, 1987, a copy of which is
attached hereto as Schedule I-3;

b. Asgsignment Agreement dated May 13, 1988
wherein the interest of Interwest in and to
the Firm Energy Sales Agreement has been
assigned to BPC, which, in turn, has been
assigned by BPC toc Assignor by Assignment
dated June 2, 1988, copies of which are
attached hereto as Schedules I-B and I-C,
respectively;

c. Lease -- Agreement No. 627 between
Interwest and Ada County, State of Idaho,
dated December 9, 1986, a copy of which is
attached hereto as Schedule II-A;

d. Assignment of Lease dated June 27, 1988
wherein the interest of Interwest has been
assigned +to Assignor, a copy of which is
attached hereto as Schedule II-B;

e Access Agreement and Grant of Easement
between Dallas H. Harris and Alta Harris,
husband and wife, and Assignor dated
September 21, 1987, a copy of which is
attached hereto as Schedule III-3;

£. First Amendment to Access Agreement and
Grant of Easement dated August 2, 1988, a
copy ©f which 1is attached hereto as
Schedule III-B; '

g. Easement Agreement between Assignor and the
Idaho Foundation for Parks and Lands dated
June 27, 1988, a copy of which is attached
hereto azs Schedule IV;

h. State of Idaho Temporary Permit No. 1962
between the Idaho State Board of ILand
Commissioners and Assignor issued June 29,
1988, a copy ©of which is attached hereto as
Schedule V; '

i. Developmeggﬂgg %imegt -- Agreement No. 628
between .Rﬁbygéfﬁﬁgafa County, State of
_ TR ﬂﬁxﬁ :

- H B

"ébfzfyy%;
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Idaho, and City of Boise, State of Idaho
dated December 9, 1986, a copy of which is
attached hereto as Schedule VI;

J. Assignment Agresment wherein the interest
of Interwest in the Develgpment Agreement
has been assigned to Assignor pursuant to
the Assignment Agreements referred to in
Schedule I-B above;

k. Construction Agreement between BPC and
Summit Construction Company dated March 1,
1988, a copy of which is attached hereto as
Schedule VII;

1. Application for Permit to Appropriate
Public Water No. 63-10028, as approved by
the Idaho Department of Water Resources and
as assigned to Assignor, copies of which
are attached hereto as composite Schedule
VIII; and

m. Assignor’s interest in and to the License
granted by the Federal Energy Regulatory
Commission dated December 23, 1983 relating
to the PFacility, a copy of which is
attached hereto as Schedule IX.

The assignments of the foregoing agreements permits and license
{the "Documents") are made as collateral security for the
payment and performance of all obligations of Assignor  under
the Agreement as amended by the First Amendment.

: 2. No Aggumg;;gg of Cbligations or Duglgs of the
Assiconor. This Assignment is an a551gnment only of all right,
title and interest of the Assignor in the Agreements, and the
Assignor covenants and agrees with Assignee to perform and
observe all obligations of the Assignor under the Agreements as
if this Assignment had not been made. The Assignor agrees that
Assignee does not assume any of the obligations or duties of
the Assignor under or with respect to the Documents unless and
until the Assignee shall have given the parties to the
Documents written notice that it has affirmatively assumed such’
obligations and duties as the result of an event of default
existing under the Agreement as modified by the First
Amendment.

3. Representations, Warranties _and _Covenants 9f
Assignor. The Assignor represents and warrants to Assgignee
that the copies cf the Documente attached hereto as Schedules
i1-a, r-B, 1-C, II-A, 1Ii-B, III-A, II1-B, IV, Vv, VI, VII, VIII
and IV are trus and correct copies thereof as in effect on the
date herecf, that the Documents are in ] orce and effect
have not been amended or modified, h ﬁ!b;z ?.gﬁsz.gned by
097271933
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the Assignor, and no event has occurred as ¢f the date hereof
which with or without the passage of time or the giving of
notice, r both, would ccnstitute a defz2ult thereunder, .- . Thsa.
Assignor covenarts and agrees that no amendments orx
modi fications of the Documents shall be effeactive without the
prior written agproval of the Assignea. The Assignor further
covenants and agrees that, 30 long as this Assignment is in
effect, the Assignor will not terminate the Documents and will
not assign, sell, pledge, mortgage or otherwise transfer or
encumber its 4interest in the Documents, except for the
collateral assignment effected hereby and except as approved by
Assignee pursuant tg the First Amendment.

4. Appointment of Assignee ag AtLornev-in-Fact. In

the event of a Default and subject to the prior rights granted
by Assignor and BFC to the Banks, the Assignor hereby
irrevocably constitutes and appoints the Assignee . as its
attorney-in-fact to demand, receive and enforca the rights and
interests of the Assignor with respect to the Documents, and
give apprcpriate: receipts, releases and satisfacticns for and
on behalf of and in the name of the Assignor or, at the option
of the Assignee in the name of the Assignee, with the same
force and effect as the Assignor could do if this 2Assignment
had not been made.

5. Effect of Assigoment. This Assignment shall

constitute a perfected, absolute and present assignment subject
only to the prior perfected rights of the Banks; provided that
the Assignee shall have no right under this Assignment to
enforce the provisions of the Documents until there shall occur
a cdefault under the Agreement which has not been cured  within
the time and after giving notice as reqguired under the
Agreement ("Default"). Upon  the occurrence of any - such
Default, the Assignee may, without affecting any of its rights
or remedies against Assignor -under any other instrument,

document or agreement, exercise 1its rxights wunder this
Assignment as attorney-in-fact of the Assignor in arny manner
permitted by law, and in addition, Assignee shall have the
right to exercise and enforce any or all rights and remedies
available after Default to a secured party under the applicabls
Uniform Commercial Ccde. If notice +to the Assignor of any
intended disposition of collateral or any other intended action
is reguired by law in a particular instance, such notice shall
be deemed commercially reasonable if given at least ten (10)
days prior to the date of intended disposition or other action.

6. Costs and Expenses. Assignor hereby agrees to

pay all costs and expenses (including without limitation
reasonable attorneys’ fees) which Assignee may incur in
exercising and enforcing any of its rights and remedies under
this Assignment.

7. Successors  an Assigns Subjsact to the
limitations ¢n further assignmsnt MH'

Wt« by the
-4 -



Assignor contained herein, this Assignment =shall be binding
upon the Assignor and its successors and assigns, and shall
inure to the benefit of the Assignee and its successors and
assigns. The Assignee may, in its absolute discretion, assign
its richt, title and interest in the Documents upon notice to
the parties theretce and to the Banks, but without any
requirements for the consent of the Assignor.

8. Amendment. This BAssignment can be waived,
modified, amended, terminated or discharged cnly explicitly in
a writing signed by the Assignee. A waiver signed by the

Assignee shall be effextive only in a specific instance and for
the specific purpose given. Mere delay or failure to act shall
not preclude the exercise or enforcement of any of the rights
or remedies of the Assignee hereunder. All rights and remedies
of the Assignee shall Dbe cumulative and may be exercised
singularly or concurrently, at the option of the Assignee, and
the exercise or enforcement of any one such right or remedy
shall neither be a condition +to nor bar the exercise of
enforcement of any other.

9. Termination. The Assignee shall release all
collateral granted hereunder when the Agreement has terminated’
and any amounts due Assignee thereunder have been paid, or upon
order of the Commission terminating this Assignment.

10. Choice of Laws. This Asgignment shall be deemed
made in and shall be governed by the internal laws of the State
of Idaho.

IN WITNESS WHEREQF, the parties hereto have executed-
this Assignment as of the day and year first above written.

FULCRUM, INC.

A

_éiiﬁi_;§ﬁ23eéhﬂ" 2%4P

IDAHO POWER COMPANY

- By C?-%f /5344444&5

1ts S' I/fc.c /Qf'eé‘f er-f—

d/a/oo344 , ﬂg;ﬂ

¥

il
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Bonneville Pacific Corporation

March 2, 1989 j%f.'~- ixffﬁ”"wl

AR 0 6 1989

Department of Water Resources

Mr. Gary Spackman

Manager

Water Rights Permits Secticon

State of Idaho Department of
Water Resources

1301 North Orchard Street

Statehouse Mail

Boise, Idaho 83720

Re: Your letters of February 21, 1989 in c¢onnection
with +the Assignment and Trust Agreement and
Secondary Collateral Assignment for Water Rights
relating tg the Dietrich Drop, Barber Dam and
Rock Creek II Projects

Dear Gary:

We are most appreciative of your efforts in
clarifying the position of the Department of Water Resources
with respect to the Secondary Collateral Assignment of the
Water Rights in connection with the above-referenced projects.
In our view your letter meets the requirements of Idaho Power
Conmpany ag well as the reguirements of our 1lenders in
connection with the projects. '

Thank you again for the time and effort which you and
Phil Rassier have taken on behalf of Bonneville in clarifying
this matter. ' . . :

As I indicated to you in our meeting in Boise some
time ago, Bonneville Pacific Corporation is presently
undertaking the permanent financing of these three facilities
and in addition a facility known as Low Line II. The permanent
lender on these projects will be Cigna Investments, Inc. or a
designated trustee under a trust indenture t¢o be executed in
connection with +the permanent financing, As documentation
relating to that financing are received, I will contact you
relative to our regquest for a further consent by the Department
of Water Resources to a collateral assignment of the water
rights relating to all four of these projects to Cigna or its

LT

257 East 200 South, Suite 800 / Salt Lake City, Utah 84111 / 801-363-2520 / Facsimiloﬁﬂ-3@-?57992



Mr. Gary Spackman
March 2, 198%
Page 2

designated trustee, It is presently anticipated that Stewart
Title Company may serve as trustee for Cigna and, therefore,
subject to your review and approval of the documentation
relating to the permanent financing, a letter similar +to the
February 21, 1989 letters reflecting the tertiary assignment of
the water rights relating to all four projects will Dbe
necessary.

I will keep you advised on this matter, Again, thank
you for your cooperation.

DPH: tht
ce: Gary L. Montgomery, Esqg.

d/c/00676




State (ﬁ’ lgho ‘

DEPARTMENT OF WATER RESOURCES
1301 North Orchard Streét, Statehouse Mail, Boise, Idaho 83720 - (208) 334-7900

CECIL D. ANDRUS
GOVERNOR -
R. KEITH HIGGINSON
DIRECTOR

February 21, 1989

Idaho Power Company
Attn: John Ferree
Box 70 _
Boise, Idaho 83707

Barton L. Kline, Esq.

Evans, Keane, Koontz, Boyd & Ripley
101 South Capitol Blvd., Suite 1701
Boise, Idaho 83701

pavid P. Hirschi, Esq.
Bonneville Pacific Corporation
257 Bast 200 Scouth, Suite 800
Salt Lake City, Utah 84111

Patrick G. Bassett

Norwest Bank Minnesota

National Association

Sixth Street and Marquette Avenue
Minneapolis, Minnesota 55402-3901

RE: Assignment and Trust Agreement and Secondary Collateral
Assignment for Water Permit Number 63-10028 - Barber
Dam Project :

Gentlemen:

This office has received an executed copy of the Assignment
and Trust Agreement dated August 1, 1988, whereunder Bonneville
Pacific Corporation ("Bonneville Pacific") assigned its right,
title and interest for security purposes in and to the above
referenced water permit ("Permit") to Stewart Title of Idaho,
Inc., an Idaho Corporation ("Stewart Title"), as Trustee for
Norwest Bank Minnesota, National Association, First Security Bank
of Utah, N.A., Margquette Bank Minneapolis N.A., and Ranier
National Bank, (collectively "Banks").

This office has previously received, acknowledged and
accepted the assignment of said Permit to Bonneville Pacific and
" the Department currently recognizes Bonneville Pacific as the
legal owner of the Permit. Likewise, this office has previously
reviewed and approved the above referenced Assignment and Trust
Agreement between Bonneville Pacific and Stewart Title and
recognizes Stewart Title as holding a beneficial interest for
security purposes in the Permit on behalf of a in favor of the

Banks. It is our understanding, based upon a Fitlg
. b fﬂL: .‘; En
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Assignment of Agreement which we have received with respect to
the above referenced project, that Bonneville Pacific now desires
to assign a second lien security interest in the Permit to Idaho
Powers Company pursuant to Idaho Public Utility Commission Order
Nos. 21690 and 21800 in Case No. U-1006-292 and pursuant to a
First Amendment to Power Contract entered into between Bonneville
Pacific and Idaho Power Company.

After reviewing this matter, we have concluded that Idaho
Power Company meets the statutory qualifications for holding a
beneficial interest in water permits and based upon our review of
the Collateral Assignment of Agreement with respect to this
matter, we have concluded that such assignment is proper and the
same is approved. Upon full execution of the fully executed copy

of the same to this office, we will recognize Idaho Power Company

as an additional secured party with respect to the Permit.

Please note, that Bonneville Pacific will continue to be
listed as the owner of record of the Permit. The Department
acknowledges the Collateral Assignment to and security interest
of Stewart Title as First Lienor on behalf of the Banks and Idaho
Power Company as Second Lienor pursuant to Idaho Public Utility
Commission Orders.

Sincerely,

b e, Spaclonan )

Gary Spackman, Manager
Water Right Permits Section

cc: Phillip J. Rassier, Esq.
d/c/00431

Mirag
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COLLATERAL ASSIGNMENT
OF AGREEMENTS

THIS COLLATERAL ASSIGNMENT OF AGREEMENTS made as of
the 22nd day of December, 1988, by and between Fulcrum, Inc.
("Assignor") and Idaho Power Company ("Assignee").

WHEREAS, Interwest Hydro, Inc. {"Interwest") and
Assignee entered into a certain Firm Energy Sales Agreement
dated July 13, 1987 (the "Agreement"), which Firm Energy Sales
Agreement was assigned to Bonneville Pacific Corporation
("BPC") by that certain Assignment Agreement between Interwest
and BPC dated May 13, 1988, and which Firm Energy Sales
Agreement was subseqguently assigned to Assignor by that certain
Assignment Agreement Dbetween BPC and Assignor dated June 2,
1988, whereunder, in accordance with the terms and conditions
thereof, Interwest agreed to sell, and Assignee agreed to buy,
certain electrical power generated by Assignor’s hydroelectric
project located in Ada County, Idaho (the "Facility"); and

WHEREAS, +the Agreement was approved by the Idaho
Public Utilities Commission (the "Commission") on July 27,
1987, Order No. 21359; and

WHEREAS, on or about September 20, 1988, Interwest
and Assignee entered into a First Amendment to Firm Energy
Sales Agreement (the "First Amendment")}, which First Amendment
was approved by the Commission on September 20, 1988, and
requires, among other things, that Interwest grant a "Second
Lien" in and to its —rights, +titles and interests in the
Facility as security for the payment of liquidated damages in
the amounts specified in the Agreement; and

WHEREAS, BPC and Assignor have entered into certain
contractual arrangements with Norwest Bank Minnesota, National
Association, First Security Bank of Utah, N. A., Rainier
National Bank, and Marquette Bank Minneapolis, N.A., (together
"the Banks" ), and Norwest Bank Minnesota, National Association,
as Agent for Banks, and has granted to said Agent and Banks a
first lien security interest in and to all Assignor’'s rights,
titles and interest in the Facility; and

WHEREAS, Assignor desires hereby to grant to Assignee

a security interest in and to all of its rights, titles and
interest in and to the Facility subject only to the security
interest previously granted to the Banks, and Assignee is

willing to accept such grant as a conveyance complying with the
terms and conditions of the First Amendment and Commission
orders relating thereto.

ACCORDINGLY, in consideration of t?%ﬁ?ﬁxggoing the
parties do hereby agree as follows: "F-Qk”*“-?.
- DA r\,;f.} "';,\Qrt




1. Assig

nment. The Assignor hereby assigns to

Assignee, subject
of its respective ri
owned or hereafter
agreements:

only to a prior assignment to the Banks all
ghts, titles and interests whether now
acguired, 1in, to and under the following

Firm Energy Sales Agreement, Facility No.
21615078, Dbetween Interwest and Assignee
dated July 13, 1987, a copy of which 1is
attached hereto as Schedule I-3;

Assignment Agreement dated May 13, 1988
wherein the interest of Interwest in and to
the Firm Energy Sales Agreement has been
assigned to BPC, which, in turn, has Dbeen
assigned by BPC to Assignor by Assignment
dated June 2, 1983, copies of which are
attached hereto as Schedules I-B and I-C,
regspectively;

Lease -- Agreement No. 627 between
Interwest and Ada County, State of Idaho,
dated December 9, 1986, a copy of which 1is
attached hereto as Schedule II1-3;

Assignment of Lease dated June 27, 1988
wherein the interest of Interwest has been
assigned to Assignor, a copy of which is
attached hereto as Schedule II-B;

Accesgs Agreement and Grant of Easement
between Dallas H, Harris and Alta Harris,
hushand and wife, and Assignor dated
September 21, 1987, a copy of which 1is
attached hereto as Schedule III-A;

First Amendment to Access Agreement and
Grant of Easement dated August 2, 1988, a
copy ©f which 1is attached hereto as
Schedule III-B;

Easement Agreement between Assignor and the
Idaho Foundation for Parks and Lands dated
June 27, 1988, a copy of which is attached
hereto as Schedule IV;

State of Idaho Temporary Permit No. 1962
between the Idaho State Board of Land
Commissioners and Assignor issued June 29,
1988, a copy of which is attached hereto as
Schedule V;

Development Agreement -- Agreenpent No. 628
between Interwest and ada Coum 4

-2 -



Idaho, and City of Boise, State of Idaho
dated December 9, 1986, a copy of which is
attached hereto as Schedule VI;

j- Assignment Agresment wherein the interest
of Interwest in the Development Agreement
has keen assigned to Assignor pursuant to
the Assignwrent RAgreements referred to in
Schedule I-B above;

x. Construction Agreement bhetween BPC and
Summit Construction Company dated March 1,
1988, a copy of which ig attached hereto as
Schedule VII;

1. Application for Permit to Appropriate
Public Water No. 63-10028, as approved by
the Idaho Department of Water Resources and
as assigned to Assignor, copies of which
are attached hereto as composite Schedule
VIII; and

m, Assignor’s interest in and to the License
granted by the Federal Energy Regulatory
Commission dated December 23, 1983 relating
to the Facility, a copy of which 1is
attached hereto as Schedule IX.

The agsignments o0f the foregoing agreements permits and license
{the *Documents®)} are made as collateral security for the
payment and performance of all ohligations of Assigner under
the Agreement as amended by the First Amendment.

2. No Assumption of Cbligations or Duties of the
Assionor. This Assignment is an assignment only of all right,
title and interest of the Assignor in the Agreements, and the
Assiconor covenants and agrees with Assignze to perform and
observe all obligations of the Assignor under the Agreemenrts as
if this Assignment had not been made. The Assignor agrees that
Assignee does not assume any of the obligations or duties of
the Assignor under or with respect to the Documents unless and
until the Assignee shall have given the parties to the
Pocuments written notice that it has affirmatively assumed such
obligations and duties as the result of an event of default
existing under the Agreement as modified by the FPirst
Amendment.

2. Representations, Warranties and Covenanks £
Assignor. The Assignor represents and warrants to Assignee
that the copies c¢f the Documents attached hereto as Schedules
I-A, (-8, I-C, II-A, Ii-B, IXt-A, III-B, IV, VvV, VI, VII, VIII
and IV are true and correct copies thereof as in effect on the
date herecf, that the Documents are in £ull force an
have not been amended or nodified, have nct been

-3 -




the Agsignor, and no event has occurred as of the date hereof
which with or without the passage of time or the giving of
nuitice, or both, would aconstitute a defza2ult  thereunder. Tha
Ascignor covenarts and agrees that no  eamendments or
modifications of the Documents shall be sffactive without the
prior writter agproval of the Assignes. The Agsignor furihaer
covenants and agrees that, 30 long as *this Assignment is in
effect, the Assignor will not terminate the Documents and wil
not assign, sell, pledge, wmortgage or otherwise transfer ox
encumber its dinterest in the Documents, except for the
collateral assignment effected hereby and except as approved by
Assignee pursuant tc the First 2Zmendment.

4. Appointment of Assignee as Attornev-in-Fact In
the event of a Default and subject to the prior rights granted
by Assignor and BPC to the Banks, the Assignor hereby
irrevocably constitutes and appoints the Assignee as its
attorney-in-fact to demand, receive and enforce the rights and
interests of the Assignor with respect to the Documents, and
give apprcpriate receipts, releases and satisfacticns for and
on behalf of and in the name of the Assignor or, at the option
of the Assignee 1in the name of the Assignee, with the same
force and effect as the Assignor could do if this Assignment
had not been made.

5. Effect of Assignment. This Assignment shall
constitute a pexfected, absolute and present assigament subject

only to the prior perfected rights of the Banks; provided that
the Assignee shall have no right wunder this Assignment to
enforce the provisions of the Documents until there shall occur
a default under the Agreement which has not been cured within
the time and after giving notice as required under the
Agreement ("Default"), Upon the occurrence of any such
Default, the Assignee may, without affecting any of its rights
or remedies against Assignor under any other instrument,

document or agreement, exercise its rcights under this
Agssignment as attorney-in-fact ¢of the Assignor in any manner
permitted by law, and in addition, Ahssignee shall have the
right to exercise and enforce any or all rights and remediec
available after Default to a secured party under the applicable
Uniform Commercial Ccde. If notice to the Assignor of any
intended disposition of collateral or any other intended action
is required by law in a particular instance, such notice shalil
be deemed commercially reasonable if given at least ten (10)
days prior to the date of intended disposition or other action.

6. c & and Expenses. Assignor hereby agrees to
pay ail costs and expenses (including without limitation
reasonabie attornays’ feeg) which Assignee may incur in

exercising and enforcing any of its rights and remedies under
this Assignment,

7. Successors  and Assigns. SJDJ’-’CM!’QTQ 5%
B

linitations on further assignment of the Documeuts B¢
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Assignor contained herein, this Assignment shall be bhinding
upon the Assignovr anad 1ts successors and agssigns, and shall
inure to the benefit of the Assignee and its successors and
assigns. The Assignee may, in its absoclute discretion, assign
its right, title and interest in the Documents upon notice to
the parties theretce and to the Banks, Dbut without any
reguirements for the consent cof the Assignor.

8. Amendment,. This Assignment can be walved,
modified, amended, terminated or discharged c¢nly explicitly in
a writing signed by the Assiguee. A waiver signed by the

Assignee shall be effective only in a specific instance and for
the specific purpose given. Mere delay or failure to act shall
not preclude the exercise or enforcement of any of the rights
or remedies ¢f the Assignee hereunder. 3all rights and remedies
of the Assignee shall be cumulative and may be exercised
singularly or concurreantly, at the option of the Assignee, and
the exercise or enforcement of any one such right or remedy
shall neither be a condition %o nor bar the exercise of
enforcement of any other.

9. Termination, The Assignee shall release all
collateral granted hereunder when the Agreement has terminated
and any amounts due Assignee thereunder have been paid, or upon
order of the Commission terminating this Assignment.

16. Choice of Laws. This Assignment shall be deemed
made in and shall be governed by the internal laws of the State
of Idaho.

IN WITNESS WHEREOF, the parties herete have executed
this Assignment as of the day and year first above written.

FULCRUM, INC.

IDAHO POWER COMPANY

By

Its

d/a/00344
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Bonneville Pacific Corporation

January 13, 1989

Mr., Gary Spackman

Department of Water Resources
1301 North OQOrchard Street
State House Mail

Boise, Idaho 83720

Re: Assignment and Trust Agreement and Collateral
Assignment for Water Permits:
Dietrich Drop Nos. 01-7022 and 01-7058
Barber Dam Permit No. 6310028
Rock Creek Permit No. 47-7771

Dear Gary:

Pursuant to our recent discussion of the Collateral
Assignments for security purposes of the above referenced water

permits (the "Permits"), please be advised that Bonneville
Pacific Corporation in the case of Dietrich Drop and Rock
Creek, and Fulcrum, Inc., a wholly-owned subsidiary of

Bonneville Pacific Corporation, in the case of Barber Dam, has
collaterally assigned its water rights to Stewart Title of

Idaho, Inc. ("Stewart Title'} as Trustee for Norwest Bank
Minnesota, National Association, First Security Bank of Utah,
N.A., Marquette Bank Minneapolis, N.A., and Ranier National

Bank (collectively "Banks"). This Assignment was accomplished
through an Assignment and Trust Agreement with respect to each
of those projects, copies of which you have received. You have
previously indicated by letter your approval of the Collateral
Assignments of the above referenced Permits to Stewart Title
for and on behalf of the Banks in connection with the closing
of the construction financing of those projects. It was
indicated to you in our conversation that those assignments
were for ‘“security purposes only" and .constitute true
Collateral Assignments as opposed to actual assignments of the
Permits. Therefore, Bonneville Pacific Corporation, in the
case of Rock Creek and Dietrich Drop, and Fulcrum, Inc. (in the
case of Barber Dam) remain the legal owner of the Permits and
this should be reflected in your files. Stewart Title should
be shown as a secured party holding a beneficial k terest in
the Permits for xthe benefit of the Banks. FE

57 Lot 200 South, Swite 800 7 Salt Like City, Uah 84111 / 801-363-2520 ¢ Fackimile 801-163-U557



Mr. Gary Spackman
January 13, 1989
Page 2

We have requested that the Department of Water
Resources approve a secend Collateral Assignment of the Permits
in favor of Idaho Power Company pursuant to Idaho Public
Utility Commission Order Nos. 21690 and 21800 in Case DNo. U-
1006-292. Enclosed for your convenience in reviewing this
matter, please. find unexecuted copies of the Collateral
Assignments proposed to be entered into in connection with the
Barber Dam and Rock Creek transactions. ¥You have been
previously provided with a copy of the Collateral Assignment in
favor of Idaho Power Company used in connection with the
" Dietrich DProp project. These Collateral Assignments are
substantially similar in form and substance to the Collateral
Assignments whereunder Bonneville and Fulerum transferred their
respective Permits in these projects to Stewart Title for the
benefit of the Banks. It is <clear from the Collateral
Assignments in favor of Idaho Power Company that they arxe
considered to be "second liens” as that term is commonly used
in Uniform Commercial Code settings. Thus, Bonneville Pacific
Corporation and Fulerum, Inc., as their interest may appear,
continue to have legal ownership of the Permits but have
transferred beneficial interest in the same to Stewart Title as
the primary secured party and now desire to transfer the same
to Idaho Power Company as a secondary secured party.

We request that you review this matter in light of
our recent discussions and approve the granting of the second
lien security interests by Bonneville and Fulcrum to Idaho
Power Company as contemplated in the Collateral Assignments
enclosed herewith. We further request that the records of the
Department of Water Resources reflect that Bonneville Pacific
Corporation holds the legal title to the Permits involved in
the Rock Creek and Dietrich Drop projects and that Fulcrum,
Inc. holds the 1legal title to the Permit used in connection
with the Barbex Dam project.

If you find forms of these materials to be acceptable
and i1f you are in agreement with the manner in which these
Permits should be reflected on your records, we will appreciate
your executing letters similar to those enclosed approving the
Collateral Assignment for security purposes of Permits for
Dietrich Drop, Rock Creek and Barber Dam.

By copy of this letter, I am advising Stewart Title
of Idaho, Paul T. Birkeland, counsel for the Banks, and Barton
L. Kline, counsel to Idaho Power of our desires Wi§%§%ﬁ£&£0t to

' ik gwi
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" Mr. Gary Spackman

January 13, 1989
Page 3

this matter. Any party having guestions or comments concerning
this matters, should contact me at their earliest opportunity.

v truly yours

General Counsel
DPH: tbf
cc: Gary L. Montgomery, Esdg.
Kenneth W. Bell
Barton L. Kline, Esq.
Stewart Title of Idaho, Inc.

a/c/00430
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'STEWART TITLE OF IDAHO, Inc.

A FUTURA COMPANY

O 1412 WEST IDAHO, P.O. BOX 7546, BOISE, IDAHO B3707, (208) 3366515

D 6933 EMERALD, SUITE 103, BOISE, IDAHO 83704, (208) 378-1666

{1 517 S. 10th STREET, SUITE C, CALDWELL, IDAHO 83605, (208) 454-1491
BOISE TO CALDWELL 3850114

Sanctity of Contmct
. February 14, 1989

Mr. Gary Spackman

Department of Water Resources
1301 North Orchard Street
Statehouse Mail

Boise, Idaho 83720

Re: Assignment and Trust Agreement and Collateral
Assignment for Water Permits:
Dietrich Drop Permit Nos. 01-7022 and 01-7058
Barber Dam Permit No. 6310028
Rock Creek Permit No. 47-7771

Dear Mr. Spackman:

Please bhe advised that Stewart Title of 1Idaho, Inc.
("Stewart Title") has reviewed David P, Hirschi’s letter of
January 13, 1989 addressed to you, which discusses the status of
the above referenced water permits. Stewart Title concurs with
Mr. Hirschi's characterization of the permits as set forth in said
letter (copy attached hereto).

Specifically, Stewart Title acknowledges and agrees that
Bonneville Pacific Corporation ("Bonneville®) in the case of
Dietrich Drop and Rock Creek and Fulcrum, Inc. {"Fulcrum") in the
case of Barber Dam have collaterally assigned their water rights
to Stewart Title as trustee for and on behalf of certain banks
which have provided construction financing for the projects and
have made further collateral assignments of the permits in favor
of Idaho Power Company, thereby granting Idaho Power "second
liens" in said permits. These Assignments are for security pur-
poses only and constitute true collateral assignments as opposed
to actual assignments of the permits. Accordingly, Bonneville
remains the legal owner of the permits associated with Dietrich
Drop and Rock Creek, and Fulcrum remains the legal owner of the
permit associated with the Barber Dam Project.

Very truly yours,
STEWART TITLE OF IDAHO, INC,

St . Hoxm MIFPOTYHED

Joan M., Hart

Vice President 0CT 27 1992
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Bonneville Pacific Corporation

January 13, 1989

e

JAN 1 6 1989

Mr. Gary Spackman Nersrtment of Water Resources
Department of Water Resources

1301 Noxrth Orchard Street

State House Mail

Boise, Idaho 83720

Re: Assignment and Trust Agreement and Cellateral
Assignment for Water Permits:
Dietrich Drop Nos. 01-7022 and 01-7058
Barber Dam Permit No. 6310028
Rock Creek Permit No. 47-7771

Dear Gary:

Pursuant to our recent discussion of the Collateral
Assignments for security purposes of the above referenced water
rermits (the "Permits"), please be advised that Bonneville
Pacific Corporation in +the case of Dietrich Drop and Rock
Creek, and Fulcrum, Inc., a wholly-owned subsidiary of
Bonneville Pacific Corporation, in the case of Barbar Dam, has
collaterally assigned its water rights to Stewart Title of

Idaho, 1Inec. ("Stewart Title") as Trustee for Norwest Bank
Minnesota, National Association, First Security Bank of Utah,
N.A., Marquette Bank Minneapolis, N.A,, and Ranier National

Bank (collectively "Banks"). This Assignment was accomplished
through an Assignment and Trust Agreement with respect to each
of those projects, copies of which you have received. You have
previously indicated by letter your approval of the Collateral
Asgsignments of the above referenced Permits to Stewart Title
“for. and on behalf of the Banks in connection with the closing

of the construction financing of those projects. It was
indicated to you in our conversation that those assignments
were for "security purposes only" and constitute = true

Collateral Assignments as opposed to actual assignments of the
Permits. Therefore, Bonneville Pacific Corporation, in the
case of Rock Creek and Dietrich Drop, and Fulcrum, Inc. (in the
cagse of Barber Dam) remain the legal owner of the Permits and
this should be reflected in your files. Stewart Title should
be shown as a secured party holding a beneficial interest in
the Permits for the benefit of the Banks.

257 East 200 South, Suite 800 / Salt Lake City, Utah 84111 / 801-363-2520 / Facsimile 801-363-9557



Mr. Gary Spackman
January 13, 1989
Page 2

We have requested that the Department of Water
Resources approve a second Collateral Assignment of the Permits
in favor- of Idaho - Power Company pursuant to Idaho Public
Utility Commisgion Order Nos., 21690 and 21800 in <Case No. U-
1006-292. Enclosed for your . convenience in reviewing this
matter, please find unexecuted copies of the Collateral
Agsignments proposed to be entered into in connection with the
Barber Dam and Rock Creek transactions. You have been
previously provided with a copy of the Collateral Assignment in
favor of Idaho Power Company used in connection with the
Dietrich Drop project. These Collateral Assignments are
substantially similar in form and substance to the Collateral
Agsignments whereunder Bonneville and Fulcrum transferred their
‘regpective Permits in these projects to Stewart Title for the
benefit of the Banks. It is clear from the Collateral
Aggignments in favor ¢of Idaho Power Company that they are
considered to be "second liens" as that term is commonly used
in Uniform Commercial Code settings, Thus, Bonneville Pacific
Corporation and Fulcrum, Inc., as their interest may appear,
continue to have legal ownership of +the Permits but have
transferred beneficial interest in the same to Stewart Title as
the primary secured party and now desire to transfer the same
to Idaho Power Company as a secondary secured party.

We request that vyou review this matter in light of
our recent discussions and approve the granting of the second
lien security interests by Bonneville and Fulcrum to Idaho
Power Company as contemplated in the Collateral Assignments
enclosed herewith. We further request that the records of the
Department of Water Resources reflect that Bonneville Pacific
Corporation holds the legal titie to the Permits involved in
the Rock Creek and Dietrich Drop proiects and that Fulcrum,
Inc. holds the 1legal +title to the Permit used in connection
with the Barber Dam project.

If you find forms of these materials to be acceptable
and if you are in agreement with the manner in which these
Permits should be reflected on your records, we will appreciate
your executing letters similar to those enclosed approving the
Collateral Asgsignment for security purposes of Permits for
Dietrich Drop, Rock Creek and Barber Dam.

By copy of thisg letter, I am advising Stewart Title
of Idaho, Paul T. Birkeland, counsel for the Banks, and Barton
L. Kline, counsel to Idaho Power of our desires with [x@&p GE.




Mr. Gary Spackman
January 13, 1989

Page 3

Any party having questions or comments concerning
should contact me at their earliest opportunity.

this matter.
this matters,
v

- truly yours

General Courlsel

DPH: tbhf
Géry L. Montgomery, E=sdqg.

oo
Kenneth W. Bell
Esq.

Barton L. Kline,

Stewart Title of Idaho, Inc.

d/c/00430
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State of Mho ‘

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720 - (208) 334-7900

CECIL D. ANDRUS
GOVENOR
R. KEITH HIGGINSON

August 5, 1988 DIRECTOR

Donald C. Shepard -

Faegre & Benson

2300 Multifoods Tower

33 Bouth Sixth Street
Minneapolis, MN 55402-3694

Patrick G. Bassett, V.P.

Norwest Bank Minnesota

National Association

Eighth Street & Marguette Avenue
Fourth Floor, Investors Building
Minneapolis, MN 55479

Gary L. Montgomery, Esq.
-Marcus, Merrick & Montgomery
737 North 7th :

Boise, ID 83702-5595

David P. Hirschi, Esq.
Secretary and General Counsel
Fulecrum, Inc,

257 Bast 200 South, Suite 800
Salt Lake City, UT 84111

Re: Assignment and Trust Agreement for Water Permit No.
63-10028 '

Gentlemen:

This office has received an executed copy of the Assignment
and Trust Agreement dated August 1, 1988, whereunder Fulcrum,
Inc. (Fulcrum) assigned its right, title, and interest in and to
the above referenced water permits (permits) to Steward Title of
Idaho, Inc., an Idaho corporation (Stewart Title), as trustee for
Norwest Bank Minnesota, National Association, Flrst Security Bank
of Utah, N.A., Marquette Bank Minneapolis, N.A., and Rainier
National bank (collectively (Banks). :

This office previously received, acknowledged, and accepted
the assignment of said permit from the applicant, Ada County to
Pulcrum,., In addition, this office received certificates from the
Secretary of States office verifying that Fulcrum and Stewart
Title are gualified to do business in Idaho. Finally, this.
office received an affidavit for water pgights t;&gﬁéﬁled for
power purposes executed by Robert H. Deliliih4 ipegidh d agent for
Stewart Title.

T
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. Based upon our understanding of the information contained in
the assignment, the banks have agreed to provide financing to
fund the cost of construction the Barber Dam Hydroelectric
Project. This office also understands that, as part of the
security for the repayment of the loan made by the banks, the
Banks have required that said permit be assigned to Stewart
Title, as trustee, in order to protect the Banks’' interest in
- said permit, :

We find that the assignments satisfy the requirements of
Idaho Code Sections 42-206 through 42-210. Specifically, Stewart
Title is a gualified entity to hold the permits, as trustee, in
accordance with the laws of the State of Idaho. Therefore, the
Assignment and Trust Agreement is consented to and approved by
- the Idaho Department of Water Resources, as of the date of this

. correspondence.

Please note that Stewart Title will be listed as the owner
of record of the permits. The Department acknowledges that the

- Assignment and Trust Agreement provides that the water license

- shall be issued to Fulcrum despite the fact that Stewart Title is
the hclder of the permits. While the Department will endeavor to
- follow the provisions of the Assignment and Trust Agreement, we
cannot guarantee that the Department will issue the license as
requested. It is the ultimate responsibility of the parties to
the Agreement to insure that the terms thereof are properly
~enforced.

Slncerely,

GARY s CKMAN, Supervisor
Water Allocation Section

GS:jf




ASSIGNMENT AND TRUST AGREEMENT

This Assignment and Trust Agreement (hereinafter called
the "Assignment"), dated as of August 1, 1988, is hereby entered
into by Fulcrum, Inc., with its principal office at 257 East 200
South, Suite 800, Salt Lake City, Utah 84111 (hereinafter called
the "Assignor"), Stewart Title of Idaho, Inc., an Idaho cor-
poration, with its office at 1412 West Idaho Street, Boise, Idaho
(hereinafter called the "Trustee"), and Norwest Bank Minnesota,
National Association, First Security Bank of Utah, N.A., Margquette
Bank Minneapolis, N.A. and Rainier National Bank (hereinafter
collectively called the "Banks").

RECITALS

A. Bonneville Pacific Corporation ("Bonneville")}, the
parent company of Assignor, the Banks and Norwest Bank Minnesota,
National Association, as agent for the Banks (Norwest Bank
Minnesota, National Association, in such capacity being hereinafter
called "Agent") have entered into a Credit Agreement, dated as of
December 17, 1987, as supplemented and modified by a Project
Lending Agreement {"Project Lending Agreement"), dated as of
August 1, 1988, among Bonneville, Assignor, the Banks and the
Agent (the Credit Agreement, as supplemented and modified by the
Project Lending Agreement hereinafter called "Loan Agreement"),
pursuant to which the Banks have agreed to make loans in the
aggregate amount of $5,420,000 to finance the construction of a
certain hydrcelectric project known as the Barber Dam Hydroelectric
Project in Ada County, Idaho (the "Project").

B. Ada County, State of Idaho ("County") has filed
with the Department of Water Resources of the State of Idaho
("Department") an Application for Permit to Appropriate Public
Waters No. 63-10028 and the Department approved such application
on November 30, 1987 (a copy of which application and approval
for water permit for power purposes is attached hereto as Exhibit A
(the approval for such application being hereinafter called
"Permit")).

C. Pursuant to an Agreement dated June 13, 1988, the
County assigned to Fulcrum its entire right, title and interest
in and to the Permit, a copy of which Agreement is attached
hereto as Exhibit B.

D. The Department has approved the assignment referred
to in Recital C above, a copy of which approval is attached
hereto as Exhibit C.

E. As a condition to making the lcocans under the Loan

Agreement te finance the construction of the Projeﬁ.ﬁﬁéfﬁiﬁhé,?m
Vi e
KA ; H
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require that this Assignment be executed and delivered to the
Trustee. '

Accordingly, in consideration of the premises and other
good and valuable consideration, the receipt and sufficiency of
which are hereby acknowledged, the parties hereto agree as
follows:

1. Assignor hereby represents and warrants to the
Banks that:

(a) the Recitals are true and correct;

(b) Assignor is the lawful owner of the rights
and interests granted by the Permit, the Permit is in full force
and effect and has not been amended or modified, and the Assignor
has not transferred, assigned or conveyed or granted a security
interegt in its rights and interests under the Permit.

2. Subject to and specifically conditioned upcon the
written approval herecof by the Department, Assignor hereby
assigns to Trustee all of Assignor's right, title and interest in
the Permit and all amendments and supplements thereto. Such
assignment is made as collateral security for the payment of all
of the obligations of the Assignor to the Banks arising under the
Project Lending Agreement, including but not limited to the
indebtedness evidenced by the project notes issued to the Banks
under the Project Lending Agreement.

3. This Assignment is an assignment only of all
right, title and interest of the Assignor in the Permit, and the
Assignor covenants and agrees with the Trustee to faithfully
perform, observe and comply with all obligations of the Assignor
under the Permit and with all limitations and conditions imposed
under the Permit, as if this Assignment had not been made. The
Trustee shall not be deemed in any manner to have assumed such
obligations, and in no event shall the Banks be deemed to have
assumed any of the obligations of the Assignor under or with
respect to the Permit, unless and until the Agent has given
Assignor written notice that the Banks have affirmatively assumed
such obligations as the result of an event of default existing
under the Credit Agreement (a "Default") and the enforcement of
the rights and remedies of the Trustee under this Assignment.

4. Assignor agrees that it will not cancel, terminate,
modify or amend the Permit or surrender any of its water rights
granted under the Permit and will not further assign the Permit
to any party, without in each instance the prior written consent
of the Banks. Assignor further agrees that it shall deliver to
the Trustee or Agent copies of all written agreemeq -
respondence and memoranda between Assignor and the

Ser 291988



relating to the Permit and any water license issued by the
Department to replace a Permit as the Trustee or Agent may from
time to time reasonably require.

5. Upon the occurrence of any Default the Trustee, at
the request of the Agent, may without notice or demand and with
or without entry upon the site of the Project, at its option,
take over and enjoy the benefits of the permit to the same extent
as Assignor might do. The exercise of such right by the Trustee
shall not affect any of the rights or remedies of the Agent or
the Banks under any other instrument securing payment of the
obligations under the Precject Lending Agreement and the Project
Notes issued thereunder. In addition, upon the occurrence of a
Default the Trustee shall have the right to exercise and enforce
any and all rights and remedies available after Default to a
secured party under the applicable law. If notice to the Assignor
of any intended disposition of collateral or any other intended
actions is required by law in a particular instance, such notice
shall be deemed commercially reasonable if given to Assignor at
least 10 days prior to the intended disposition or other action.

6. The Trustee shall hold all right, title and
interest in the Permit for the benefit of the Banks subject to
the limitations under this Assignment, pending issuance of a
water license to replace the Permit by the Department. Any water
license issued to replace the Permit shall be issued to Assignor;
provided, however, that this Assignment shall constitute an
automatic assignment to the Trustee of all of Assignor's right,
title and interest in any such water license ag collateral
security for the payment of Assignor's obligations under the
Project Lending Agreement and the Project Notes issued thereunder
and the rights and remedies of the Trustee with respect to any
such water license shall be the same as those provided in this
Assignment in respect of the Permits. Should any water license
be issued to the Trustee instead of to Assignor, the Trustee
shall take all necessary steps to transfer ownership of such
water license to the Assignor as soon as possible, subject to the
- terms of this Assignment.

7. Assignor agrees to indemnify and to hold Trustee
harmless from and against any and all liabilities, obligations,
(losses, damages, penalties, actions, judgments, suits, costs,
expenses or disbursements of any kind or nature whatsoever which
may be imposed on, incurred by or asserted against the Trustee in
any way relating to or arising out of this Assignment or any
action taken or omitted to be taken by it under this Assignment,
provided that the Assignor shall not be liable for any portion of
such liabilities, obligations, losses, damages, penalties,
actions, judgments, suits, costs, expenses or disbursements
resulting from the gross negligence or willful misconduct . of the
Trustee. b ey e
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8. Nothing herein contained shall be construed as
making Trustee a mortgagee in possession, or as constituting a
waiver or suspension by the Banks of their right to enforce
payment of the debts under the terms of the Loan Agreement.
Trustee is not the agent, partner, or joint venturer of either
the Assignor or of the Department.

9. Each Bank hereby appoints and authorizes the
Trustee to take such action on its behalf and to exercise such
powers under this Assignment as are delegated to the Trustee by
the terms hereof, together with such powers as are reasonably
incidental thereto. As to any matters not expressly provided for
by this Assignment, the Trustee shall not be required to exercise
any discretion or take any action.

10. Neither the Trustee nor any of its respective
directors, officers, employees or agents shall be liable for any
action taken or omitted to be taken by it or them under or in
connection with this Assignment, except for its own or their own
gross negligence or willful misconduct. Without limitation of
the generality of the foregeing, the Trustee (i) may consult with
legal counsel and other experts selected by it and shall not be
liable for any action taken or omitted to be taken in geood faith
by it in accordance with the advice of such counsel or experts,
(ii) shall incur no liability under or in respect of this
Assignment by acting upon any notice, certificate or other
instrument or writing believed by it to be genuine and signed or
sent by the proper party or parties, (iii) shall not have any
duty te ascertain or to inguire as to the performance or observance
of any of the covenants and agreements of the Assignor under this
Assignment or to determine whether a Default has occurred and
{(iv) shall not be responsible to any Bank for the due execution,
legality, wvalidity, enforceability, sufficiency or value of this
Assignment or any document or instrument furnished pursuant to
this Assignment.

11. Each of the Banks agrees to indemnify the Trustee
(to the extent not reimbursed by the Assignor upon demand)
ratably according to the face amount of the project note issued
to such Bank under the Project Lending Agreement from and against
any and all liabilities, obligations, losses, damages, penalties,
actions, judgments, suits, costs, expenses or disbursements of
any kind or nature whatsocever which may be imposed on, inured by
or asserted against the Trustee in any way relating to or arising
out of this Assignment or any action taken or omitted to be taken
by it under this Assignment, provided that no Bank shall be
liable for any portion of such liabilities, obligations, losses,
damages, penalties, actions, judgments, suits, costs, expenses or
disbursements resulting from the gross negligence 0T w1llful
misconduct of the Trustee.




12. The Trustee may resign at any time by giving at
least 90 days prior written notice thereof to the Agent and the
Assignor and may be removed at any time with or without cause by
the Banks. Upon any such resignation or removal, the Banks shall
have the right to appoint a successor Trustee. If no successor
trustee shall have been so appointed by the Banks and shall have
accepted such appointment within 60 days after the retiring
Trustee's giving of notice of resignation or removal, then the
retiring Trustee may, on behalf of the Banks, appoint a successor
Trustee, which shall be a title insurance company or bank organized
under the laws of the United States or of the State of Idaho
having its principal office in the State of Idaho and in the case
of any bank having a combined capital and surplus of at least
$25,000,000., Upon acceptance of any appointment as Trustee
hereunder by a successor Trustee, such successor Trustee shall
thereupon succeed to and become vested with all the rights,
powers, privileges and duties of the retiring Trustee and the
retiring Trustee shall be discharged from its duties and obli-
gations under this Assignment. After any retiring Trustee's
resignation or removal hereunder as Trustee, the provisions of
paragraphs 7 through 11 of this Assignment shall inure to its
benefit as to any actions taken or omitted to be taken by it
while it was Trustee under this Assignment,

13. The Trustee acknowledges and agrees that it has
made separate arrangements with the Assignor for the payment of
its fees for serving as Trustee under this Assignment, and the
Assignor agrees that such fees are its obligation to pay.

14. Assignor agrees that it will execute such other
instruments and decuments as the Agent or the Trustee may from
time to time reasonably require to effectuate the assignment
granted by this Assignment, including but not limited to filing
with the Department such instruments and documents as the
Department may require as a condition to approving the assignment
of any water license to the Trustee that replaces a Permit.

15. This Assignment shall be binding upcon the Assignor
and its successors and assigns and shall inure te¢ the benefit of
the Trustee and its successors and assigns. This Assignment may
be executed in any number of counterparts, each of which, when so
executed and delivered, shall be an original, but such counterparts
shall together constitute one and the same instrument.

16. This Assignment can be waived, modified, terminated
or discharged only explicitly in a writing signed by the parties
hereto. The mere failure to act shall not preclude the exercise
or enforcement of any of the rights or remedies of the Trustee
hereunder.




17. All notices to the Assignor provided for under
this Assignment shall be in writing and mailed or delivered by
overnight courier to the address of Assignor indicated below:

Fulcrum, Inc.

c¢/0 Bonneville Pacific Corporation
257 East 200 South, Suite 800

Salt Lake City, Utah 84111
Attention: Mr. Kenneth W. Bell

with a copy to
David P, Hirschi at the same address.

is. The Trustee shall release all collateral granted
hereunder when the Banks' commitment under the Project Lending
Agreement to lend for purposes of constructing the Project has
terminated and all amounts cutstanding under the Project Notes
issued under the Project Lending Agreement, including accrued and
unpaid interest thereon, and all other amounts outstanding under
the Project Lending Agreement have been paid in full.

1s. This Assignment shall be deemed made in and shall
be governed by the internal laws of the State cf Idaho.

IN WITNESS WHERECF, the parties hereto have caused this

Assignment to be duly executed as of the day and year first above
written.

FULCRUM, INC.

NORWEST BANK MINNESOTA,
NATIONAL ASSOCIATION

By: <22§f2:f S C:;;d**f’_ﬁ
Its: el (henled.




STATE OF Juanosi )
. ) ss.
COUNTY OF M"“L )

On this 42ﬂ4{ day of AZ%Ju&?L , 1988, before me
5&%{@ #, éaﬁg , a notary pubfic, personally appeared
, Jauid £ Hirechs ' known or identified to me to be the
Vice Fresidea? of Fulcrum, Inc. (“Corporation”) that executed
the above instrument or the person who executed the instrument on
behalf of the Corporation and acknowledged to me that such
Corporation executed the same. In witness whereof, I have

hereunto set my hand and affixed my official seal the day and
year in this certificate first above written.

//Am ,1 AL

ftary Public), ; -

Y
Regiding at: LAl AN "” /‘/umn.r
My Commission oy "” A 197 >
K

e M. B
Jicnn S BARBARA M- BUEC
S ) 3 HE.NNEPIN couuw
/w\ ) == \ty Commiseion Expires
COUNTY OF )

day of , 1988, before me
, a notary pubd/ic, personally appeared

known or identified to me to be the
of Norwest Bank Minnesota, National Association
("Bank") that executed the above instrument or the person who
executed the instrument on behalf of the Bank and acknowledged to
me that such Bank executed the same. 1In witness whereof, I have
hereunto set my hand and affizxed my official seal the day and
year in this certificate first above writt

ary Pubdi
Re51d1ng at
My

Ao

_"""\ BARBARA M. BUTKE
NOTARY PUBLIC — MINNESOTA
HENNEPIN COUNTY
My Commission Expires Sept. 22, 1963




STEWART TITLE OF IDAHQ, INC.
as Trustee

STATE OF Idaho )
) ss.
COUNTY OF Ada )

On this 4th  day of August , 1988, before me
Beverly Petersen , & notary public, personally appeared
Joan M. Hart known or identified to me to be the
Vice-President of Stewart Title of Idaho, Inc. ("Corporation")

that executed the above instrument or the person who executed the
instrument on behalf of the Corporation and acknowledged to me

that such Corporation executed the same. In witness whereof, I
have hereunto set my hand and affixed my official seal the day
and year in this certificate first abo itten.
Q(/Qﬁ /7/)2 AT -
Notary "~ -
Resuiln t: Bo se, Idaho. - .~ -

My Commission Expires: $-25-91

SEP 2 9 1968
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FIRST SECURITY BANK OF UTAH, N.A.

By: fbié‘/‘w”l M

'u‘t-"

STATE OF //4ab )
) ss.
COUNTY OF Saif Lake )

. Oon hls ?’ral day of &uw-l— , 1988, before me

\ 2§ Af ;/,5 , a notary puBlic, personally appeared

' known or identified to me to be the

\/ice vecidentof First Security Bank of Utah, N.A. ("Bank")
that executed the above instrument or the person who executed the
instrument on behalf of the Bank and acknowledged to me that such
Bank executed the same. In witness whereof, I have hereunto set
rny hand and affixed my official seal the day and year in this
certificate first above written.

~ -7/’ ; L
Nota Public o
Residing at: Besiding at Salt Lake City

My Commission Explres




MARQUETTE BANK MINNEAPOLIS
By: // -

A jfa"ﬂ.‘ 4-?',sz
| _Loraiera SOHCiZZs NP2

Its:

STATE OF MINNESOTA )

_ ) ss.
COUNTY OF HENNEPIN )
'On this 3rd day of  August , 1988, before me
Elaine M. Sorensen . a notary public, personally appeared
Mark H. Wright known or identified to me to be the

Business_Services Officer of Marquette Bank Minneapolis, N.A. ("Bank")
that executed the above instrument or the person who executed the
instrument on behalf of the Bank and acknowledged to me that such

. Bank executed the same. In witness whereof, I have hereunto set
my hand and affixed my official seal the day and year in this
certificate first above written.

FAAMAMAMAMAAAAAAMAAAMAAAN X ‘%MM
£y ass  ELAINE M SORENSE: Notary Public

Il -LA ; I r 1 -y
\‘%’f@ NOTARY PUBLIC—- MINNESOTA Residing at:

WRIGHY COUNTY by . T
My Commission Expires Juite 5. 1997 My Commission Expires:

¥ ANAAAAAASAANAAMAAAAARAAAAAN AAAN 1

N e




RAINIER NATIONAL BANK

STATE OF l&gﬁbj_}:@ﬁﬂ)
- countY oF __ [} g )

On this B'Ed‘ day of Ot]% ;aj , 1988, before me
' f;ﬂ,l A. M li . & notary public, personally appeared
aHGWH@S P PnaX known or identified to me to be the
\c: of Rainier National Bank ("Bank") that
executed the above instrument or the person who executed the
instrument on behalf of the Bank and acknowledged to me that such
Bank executed the same. In witness whereof, I have hereunto set

my hand and affixed my official seal the day and year in this

certificate first above written.

Notary Publifc
Residing at:
My Commission Expires: /0-2-F,

11e L i




EXHIBIT A

APPL1ICATION EOR PERMIT TQO APPROPRIATE
PUBLIC WATERS NO. 63-10028

{Attached)
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7 ) g STATE OF IDAHO ot Saet0n28
DEPAR'I_'MENT OF WATER RESQURCES
APPLICATION FOR PERMIT
“Yo appropriate the public waters of the State of Idaho
1. Name of spplicant _ Ada County, State of Idaho Phone {208) 383-4424
Post office address 650 Main Street, Boise, [daho 83702
2. Source of w.t.'r;_.ppw Boise River which Is s tributary of _Snake River
3. Location of potntofdlw!‘mn s SH  %of SE YofSaction 29 Township 3§
o Fla:gg :3.‘5 B. M Ada” County, ﬁiﬂmkmnﬁicrmay;_

- At Bdrber Dam, circa River Mile 58.9, Boise River

4, Water will be und for the following purposes:

Allow 2000  JJ 10/6/87 - ' . .
S Amount-ﬁ-ﬂﬂ& for - elect. gen;. purpomfrom /44 w /2/.37 [both dates inclusive)
O SRR

Amou'm PN B YT V.Y IRy arEree both dates inciusive)
Arn:unt - for ' purposes from - to {both datss inclusive}
fo ses f to {both dates inclusive)
DU g’ —————— P o _
_ B. Total quantity to be appropristed:
AlTow 2000 - JJ 10/6/97 -
- W - 2008 cubic feet per second anc/or b. N/A acre-feet per annum,

B Proposad dlmlng works:
a.' Desmpnon of ditches, flumes, pumps, hcadnates etc. __ Siphon penstocks to turbine/

generators; return to river via an open channeI tailrace.

b.“ Height of mdam 23 p feat, active reservoir capecity negliaibleacre-feet; total reservoir

capacity _neq. acre-feet, materials used in storage dam: Tinber crib w/pneumatic concrete fa

Period of year when water will be diverted to storage  N/A to — inclusive.
(Momh/Day } iMonth/Day)

¢. Proposed well diameteris  N/A inches; proposed depth of well is  --- fest.

7. Time required for the complation of the works and application of the water to the propesed beneficial
use is 5 years {minimurr T yesr — maximum 5 years).
8. Description of proposed uses:

a. 1f water is not for irrigation:
{1] Give the place of useof water: SW % of SE % of Section 29 Township N

Range 3E B.M.

7300
[2) Amount of power to be generated: theoretical horsepower under 23 M feet of head.

(3) List number of each kind of livestock to be watered  N/A

{41 Name of municipafity to be served KA . OF number of families to be

supplied with domestic water -a«

{5) If water is to be used for other purposes describe:

Powg tAOR.
- I_J;?:

SEP 7Y 1955
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) b. if water is for irrigagjon.kigdicatg iaerea_qé in each subdivision in the tabulation below: N/A
NE® -~ " - I, L) Lot SEX
. TOTALS
TWP | RANGE | $EC NE% [NWY | SWX | SEX | NEX | NWii [SWik | SEX% {NE% [NWX ] SWK| SEX% | NEX | Nwy SW| SEX
e = 5\1—

}
| I
o - " Total number of acres to ba irrigated  ——3~———
b ¢, Describe any ather water rights ysad for the same purposes as described above. ~ None
C
9. a, Who owns the property at the point of diversion Ada County -
b Who owns thﬁm:n:be&ilm plai:e of use Ada County - - a
- c. If the property is owned by a person other than the applicant, describe the arrangement enabling .r¢
C spplicant to make this filing___ N/A : ___
10. Remarks
SEPRUTSEE
_3
et . > _ . - i
N T T e e
. R e e e hij'_ . "
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Sople: 2 inchas agusd 1 mile,

BE 1T KNOWN that the undersigned hereby makes application for permit to appropriate the public waters of

the State of Idaho as herein set forth.
, / 7
PR ©an .’. j' f’ .
¢S / i
\,J’LM CToen, e/ ADA CQUNTY

(Applicdat} - COMMISST(
¢




:iﬁ C o _w‘_:,-::._..____.......aﬁeﬁe_'!edb‘l :__J'G_.__..Dm m Time

Yy

( . o Ex N . Preliminary check by _Jfe Fee $ L0
- ~ - Receipted bY _ _# : Date @f&? #G? Vol k'
* " Publication brepa}oc‘!‘ v AC Dsts _w/e/2
Published in _
Publication dates St B Segen S \nimy ‘!""’lb;..!n
Publication spprovad e AP Dawe v (olonlBm

Protests filed by: ___ “AL N0 __

Coanpiss of protests forwarded by

Hearing heid by Date

Recommendad for dnisl  tvpBs. o)

ACTION QF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

This is 1o certify that | have examined Applicetion for Permit oo abproprim the public waters of the State

of Idsho Na. ____63-10028 | and said application is hereby APPROVED

1. Approval of said application is subject ta the following limitations and conditions:
a. SUBJECTTO ALL PRIOR WATER RIGHTS.
b. Proof of construction of warks and application of water to benaficial use shall be submitted on or be-

fore Octaber 1 ,19 92

c. The rate of diversion, if water is to be used for irrigation under this permit, when combined with all
other water rights for the same land shail not exceed (.02 cubic feet per second {for sach acre of land.

d. OWer  SEE ATTACHED SHEET FOR CONDITIONS ¢ thru n.

Witness my hand this ﬁﬂday of &t/égm , 1987.

Directar
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ATTACHMENT TO CONDITIONS OF APPROVAL
To Permit No. 63-10028

d. This permit does not constitute Idaho Public Utilities Commission or Federal
Energy Regulatory Commission approval that may be required.

@. Prior to placing water to beneficial use under this permit, the permit holder
must determine the rate of loss within his facilities using a procedure
approved by the Director of the Department of Water Resources, and
provide a source of augmentation water to mitigate all losses.

f. Use of water under this permit shall be non-consumptive and only for power
generation. -

g. Permit holder shall 1nsta11 and ma1nta1n a permanent measuring device, or
install and rate a flow section, or provide curves and other data
acceptable to the Director which can be used to readily determine the
rate of diversion for hydropower generation.

h. The storage of water under this permit is contingent upon the certification
of the dam and authorization of storage per the dam safety provisions
of the Idaho.Code. ...

i. This permit is subject to the prov1510ns “of Sectlons 42-205 through 42-210,
ldaho Code, restricting the sale, transfer, assignment, or mortgage of
this permit, Failure to comp]y with these prov1510ns is cause for
immediate cancellation of this permit.

J. Water used under this permit if dlscharged into a natural channel shall meet
ldaho Water Quality Standards.

k. The diversion and use of water under this permit and any license subsequently
issued is subject to review by the Director on the date(s) of
expiration of any license issued by the Federal Energy Regulatory
Commission. Upon appropriate findings relative to the interest of the
public, the Director may cancel all or any part of the use authorized
herein and may revise, delete or add conditions under which the right
may be exercised.

1. The water right acquired under this permit for hydropower purposes shall be
junior and subordinate to all rights to the use of water, other than
hydropower, within the State of Idaho that are initiated later in time
than the priority of this permit and shall not give rise to any right
or claim against future rights to the use of water, other than
hydropower, within the State of Idaho initiated later in time than the
priority of this permit.mn.

m. The maximum rate of diversion under this permit shall not exceed 2000 cfs.

n. Use of water under this permit is subject to control by the watermaster of
State Water District No. 63, Boise River.

Witness my hand this T2 day of _M%_, 1987.
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1300 socond feet : ‘
Bowar Mirpoows .

Frtorfty 1-15-190.
!'tl¥r¢¢¢ta#t#a#ll¢ *

Wator Lioense Do, é46.

WHZREAS, On the 16th day of November 4.D.1904, BaARBER LUMBER COMPANY, of Baisa,bounty
of Ada, 3tats of Iﬁaho\ duly made applioation { Fo.1317) to mo for & permit to use 2300 oudblc
foet par ascond &f the \wltara of.801eu.ﬂivar, Cownaty of Ada, State of Idaho, for elestris
powar purposed, shd - B B ‘

WHERBAS, {2 ¥hu b 1141 aayinr Hovasmbey A.D X804, Forplt Do, 948, waa lacusd to laid ApPpIdw
aant £02 the d:varaion of aald watar, gad providisg for the qoupletion of ths worke for dlyersion
thorein desoribes o or before the 25th day of Fovember 4,D:1906, aad #r the wppligation to
vepefigisl nse 0f said watsr oa or befora thg £25th day of Novemder 4.D.1%0%, and

WOEREAR, On the lat dey of November A.D*1906, BARBER LUMBER COMPANY, the hol&er of sald porw
mlt July made proof of the sompletioa of adoquata workslfbr the diversion ol 1300 ouble oot per

se00ad oe a8id waterd, ad evidenaed by wy Certifioate N4, 946, leted Novembor §,1908, coafirmiag

tho sompletion of works of suffiojent oapaocity f£0r diverting and conveying te the plsce of
1ntendes use 1300 oubio F¥eet par sesand of satd water with date of priority of Fovember 16,1904,
agd

WHEREAS, On the 10th day of Septesmber A,D.1909 BANBER Lﬁm:aﬂﬂ SOMPANY, the holder of said

permit duly made proo? of the applicatios to benafioial uao of 1300 oubio feet por ssopd of
said water;

Fow, THERESOhE, By virtue ol the suthrotdy veeted in me by the laws of the Ztate of Idaho,
I hore‘bi' grant and oonfiry to BARBER ER,_LUMBER COMPANY, of Boise, County of Ada, State of Idebo,

the holqor and owner of padd Perpit Eo. 9468, a porpetusl right dating from ﬂovemhar 16,1904,
ty the ﬁea of 1300 cubia Zoat per seoond of tha wators of Boiss Rivar, 4n the Oouvnty of ida,
aod 5ta+a of Idaho, or so mich thers of ss may b4 pecemsary - for the purpossd Nereindelow wea-
tioned, ‘tp be diverted at o point 4n the aouth par¥ of southrest quarter of goutheast gquarter
{5Wé 3E4) Seotion 29, towaship & Yortn,Range 3 Bast of Boise meridian, and comduated to the
pover héuao at the Barber Lumber Company: ky11e . for the purpose of generating eleotido

power t0 ba nesd &t the Barber lumber Gumpany.mdllpp and alas to be usad by the Idaho-Orsgen
Light & Power Company for light ard power purpoeoa’in Holas, Pearl, Emmett, Payette, Walser,
ggghgthir pxgggah,agbjgﬁt. however,. tu. the laws.of. the State of Idaho applicabla to a licegss
for the uss of the waters of ths 8tate, and aubjaot alee, to the looe) or commuinity ohatoms,
rules snd rognlstiona whiah hava been or maynbe adaptea from time to tidmo by s majerity of the
lserg from s common scurce of supply, casal or Tateral from whioh swoh wator way be taken,whan

moh rulehR snd raghlations have for their objeot the sconomionl use of sugh water,

2
WIQHESS. My hand }nd the geal of my offioo at Boilge,Idshe, this seventeoath dey of Saptamber,

i
. A.D.Fineteda hundoed and nins,

SEAL} Jag, Stephonseca, Jr,
teoordad Saptonber 17,1909

SEP 2y 1988
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ZXHIBIT B

ASSIGNMENT OF PERMIT DATED JUNE 13, 1988

{Attached)

SEP 2 v 1988
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JUN15 1988 NO. 780

Reaartmaent of Water Resources STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

ASSIGNMENT OF PERMIT

Ada County, a political subdivision of the State of Idahon, hereby
assigns to Fulcrum, Inc., an Idaho corporation, of 257lE.-200 South, Suite
800, Salt Lake City, UT 84111, ATTH: David P. Hirschi, Esq., all its
right, title, and interest in and to Permit No. 63-10028 to appropriate the
public waters of the State of Idaho.

MADE this _ /3 day of June, 1988,

BOARD DF ADA COUNTY COMMISSIONERS

j _ lcHae ohnson, Chairman

By: vé.m/zﬂ

Judy Peavey, Commissioner

By: Llens1a77 XC@M

Vernon L. Bisterfeldt, CommySsioner

SEP 2y 1488

ACKNOUWL FOGEMENT ;
On this fz day of June, 1988, before mP, the undersigned, a
Notary Public in and for said State, personally appeared Michael L Johnﬁin.
and Vernon L, Bisterfeldt, known or. identified to me to be
duly elected, qualified, and acting Commissioners of Ada County, Idaho, and
(; Jahn Rastida, known or identified to we as the duly elected, qualified, and

Ve
ASSIGHHENT OF PERMIT - PAGF 1 of 2 M‘é’}‘;"i;
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acting Clerk-of Ada County, State of Idaho, whose names are subscribed to
the within instrument, and acknowledged to me that they executed the same.
IN WITNESS WHEREQF, I have hersunto set my hand and affixed my

official seal the day and year in .this certificate first above written.

Residing at Boise, Idaho ‘?{ Z 4
My Commission expires: & &~

ASSIGHMENT OF PERMIT - PAGE 2 of 2




EXHIBIT C

DEPARTMENT APPROVAL OF ASSIGNMENT

(Attached)




State of gaho

DEPARTMENT OF WATER RESOURCES
1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720 - (208) 334-7900

CECIL D. ANDRUS
GOVENOR
R KEITH HIGGINSON
DIRECTOR

June 16, 1988

Fulcrum, Inc.

C/0 David P. Hirschi

257 East 200 South Suite 800
Salt Lake City, UT 84111

Re: Assignment of Permit No. 63-10028

bear Mr. Hirschi:

I have reviewed an executed assignment by which the Board of
Ada County Commissioners conveyed permit no. 63-10028 to Fulcrum,
Inc, I have also received a certificate of corporate status
issued by the Secretary of State, State of Idaho, which attests
to the active corporate status of Fulcrun.

I find that the assignment and certificate of corporate
status fulfill the requirements of Sections 42-205 through
42-210, Idaho Code, and specifically find that the permit was
assigned in good faith, and not for speculation or delay.

The files of the Department will be changed to reflect that
Fulcrum, Inc. is the owner of permit no. 63-10028, and Fulcrum
will receive all correspondence regarding the permit.

Sincerely,
GARY SZACKMAN, Supervisor
Water Allocation Section

Gs:jf
CC: Teresa Elliott

Ada County Commission
Western Region

i
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CERTIFICATE OF CORPORATE STATUS
OF

STEWART TITLE OF IDAHO, INC.
I, PETE T. CENARRUSA, Secretary of State of the State of Idaho, hereby certify

p—_—

that I am the custodian of the corparation records of this State.

I FURTHER CERTIFY That the records of this office show that the above-named

e ———
e——

corporation was incorporated under the laws of Tdaho and was issued a

certificate of  {necorporation in Idaho on August 9, 1974.

—

IFURTHER CERTIFY That the corporation’s authority to do business has not been

e —
———

A A A

forfeited.

Dated July 28, 1948

QZ—/’?M

SECRETARY OF STATE

SEP 29 1988
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CERTIFICATE OF CORPORATE STATUS
OF

FULCRUM, INC.
I, PETE T. CENARRUSA, Secretary of State of the State of Idaho, hereby certify

—

that I am the custodian of the corporation records of this State.

.
—

r‘_JJlIll!l!{lllHlllHllHHHlIHH!EHHHE'.‘.!H!'.lHHHKIHH*.HIHINH‘;IHH||'|Hi'e%|iﬂ\H':!H'n!H'l%H';iHHHIHHHHi'r!HHiHlHIHHiHHH?HHiIHHlHHHHIiHIHHHNiINililllilIliIIHIIHIHIIIHHIHHIIIHlIlIiHHHIIHIIIIHilIHIIiHHHHH!ilIHIHHI!HHH!HIHHHIHHIHiHIHHifIHHHHHIHIHIHHHHHIIL_

1 FURTHER CERTIFY That the records of this office show that the above-named i

e
—

corporation was incorporated under the laws of Idaho and was issued a

certificate of  incorperation in Idaho on September 28, 1954.

IFURTHER CERTIFY That the corporation’s authority to do business has not been

forfeited.

Dated Jufy 28, 1988

m——

S e e e

———
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SECRETARY OF STATE
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A,

Water Right No. 63-10028

State of Idaho
Department of Water Resources

AFFIDAVIT FOR WATER RIGHTS TO BE USED
FOR POWER PURPOSES

Establishment of Residency: (Complete either 1 or 2).

1.

Individual Applicant or Individual Members of a

Partnership:
I, of .
County of , State of Idaho, being duly

sworn, do hereby certify that I am a bona fide
resident of the State of Idaho.

Corporation:

I, Robert H. DeBolt of Boise ;o
County of Ada . State of Idaho, being duly
sworn, depose and say: That I am the designated

registered agent of __Stewart Title of Idaho, Inc. H

that as such I am in charge of the registered office
of the said corporation as required by Section
30-1-12, Idaho Code, at Boise . Idaho, wherein
are Kkept the corpcorate records required by Section
30-1-52, Idaho Code; and that Stewart Titl f Idaho
Inc. is a corporation qualified to do business in the
State of Idaho under the laws of the State of Idaho.
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B. Ownership of Facilities: (To be completed for hydropower
projects only)

The hydropower facility to be developed pursuant to the
attached Application for Permit: (check one)

F__ /S Will not utilize existing man-made irrigation
facilities such as a dam or a canal.

/7XX/ Will utilize existing man-made irrigation facilities
such as a dam or canal, and permission of the owner
is documented in an affidavit attached hereto.

/__/ Will utilize existing man-made irrigation facilities
such as a dam or a c¢anal, and the owner of the
facilities is the signee of this affidavit.

Applicdnt: Robert H. DeBolt

STATE OF IDAHO )
: S5.
COUNTY OF _Ada )

On this ﬂﬁ-@ day of M , 199?} personally

appeared before me the signer(s) of the above instrument, who
duly acknowledged to me that he (she) (they) executed the same.

~ Wocuw M, NeoT

(seal)--: Notary Publi ‘
see : Rgsgégnguattc :% Dade " &«QJ@

Friiin

My commission expires:

10-/5-93

5524




AFFIDAVIT OF USER
OF WATER RIGHTS FOR POWER PURPOSES

I, David P. Hirschi, Secretary and General Counsel of
Fulcrum, Inc., an ldaho corporation (the *“Corporation™) hereby
depose, affirm and state as follows:

1. The Corporation is the Assignee of a certain
Water Permit No. 63-10028.

2. The State of Idaho, Ada County, the Idaho
Foundation for Parks and Lands, and Dallas H. Harris and Alta
Harris, the owners of the real property and facilities
designated in the Permits, have consented to the use thereof by
the Corporation,

3. The documents consenting to the use of the real
property and facilities are attached hereto and by this

reference made a part hereof.

ki
DAVID P. HIKSCHL-
Secretary of Fulcrum, Inc.




-zﬁug,Mfl¢émmission Expires:

STATE OF UTAH )
s 585.
COUNTY OF SALT LAKE )

On this day of August, 1988, personally
appeared before me David P. Hirschi, the signer of the above
instrument, who duly acknowledged to me that he executed the
same.

Zﬂ,“7 ™
NOTARY PUBLIC

=

».“F{sﬁx_ Residing at:

,”fwgﬁfff?§%?4%/
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EXHIBIT A

LEASE AGREEMENT NO, 627
(Ada County)

(Attached)




. AGREEMENT NO.___;&_'-_

LEASE
DATE: Decenmber Ei ; 1986.
- _ —_ ‘£~
parTIES: Ianktvise st Hhudve Tue, oo~ Tdodus Govpovatunt
AVya 1ok of St Tt it £ L on b (hereinafter "Leéssee”); and

ADA COUNTY, STATE OF IDAHD {(hereinafter "Lessor").

l. DEMISE, DESCRIPTION, AND USE OF PREMISES: Lessor
leases to Lessee and Lessee hires from Lessor, those certain pre-
mises situated in the County of Ada, State of Idaho, more par-
ticularly described in Exhibit "B" which is attached hereto and by
reference made a part hereof, together with all of the appurtenan-
ces to said premises, which may be required for construction,
operaﬁion and maintepance of a hydro electric project at the
Barber Dam site located on the Boise River approximately seven (7)
miles southeast of Boise, Ada County, 1Idaho (hereinafter the
“Project”), including but not limited to, water rights, easeﬁents
and physical improvements located on the premises. Lessee shall
have the right to use said premises for the following purposes:

{(a) Constructing, operating, maintaining, repairing,
rebuilding, inspecting and patrolling the Project.

(b) Constructing and maintaining other necessary impro-
vements or appurtenances reasonably necessary to
carry out the uses permitted under subparagraph (a)
above,

2, TERM: The initial term of this Lease shall be for
thirty-five (35) years from the date the Project is deemed to be
operational. As used herein the expression "term hereof" refers
to such initial term and to any renewals or exd f as

hereinafter provided,

LEASE - Pg. 1 ¢ N
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3. RENT: Lessor shall pay to Lessee an annual lease

payment cof $ Q‘SIODOtCO . The annual payment shall be due on

September 30th of each year, with the first such payment due and
payable on the 30th day of September following the date on which
the Project becomes operational. Said plant shall be deemed to be
operational at such time as Lessee begins generating electricity
at the Project, delivers said electricity to Idaho Power Company
or its successor in interest, and receives payment therefore. It
is expressly understood by the parties hereto .that this provision
is strictly rental only, and shall in'no way be considered or
construed as creating the legai relationship of a partnership.
The annual lease payment provided for herein shall escalate each
year by the same percentage that the purchase power rates paid by
Idaho Power to Lessee escalate,

4., WARRANTIES OF TITLE AND QUIET POSSESSION: Lessor
covenants and warrants that it is seized of the demised premises
in fee simple and has full right and authority to enter into this
lease and that Lessee shall have quiet and peaceable possession of
the demised premises during the term hereof; provided, however,
Lessee acknowledges that there are some questions relative to
access to the premises. Lessor makes no warranties regarding
access to the demised premises and any and all arrangements and
costs necessary to provide Lessee with the necessary access to the
premises and its project site thereon shall be the sole respon-
sibility of Lessee.

5. MAINTERANCE: At all times during the term of this

LEASE -~ Pg. 2
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Lease, Lessee shall keep and maintain the Project and all improve-
ments now and hereafter on the Project, as well as all facilities
now and hereafter appurtenant to the Project, in good order and
repair and in a safe and clean condition. Lessee shall operate
and maintain the facilities in accordance with Prudent Electrical
Practices, the National Electric Safety Code in effect from time
te time, and other applicable local, state and federal codes, and
shall provide and maintain adequate protective equipment suf-
ficient to prevent damage to the facility. Lessee further agrees
not to commit waste upon the real property or rights referred to
herein and shall not allow any liens to be placed upon the
Project, or any portion thereof, other than as required for
financing of the Project as set forth hereinafter, which might
materially impact upon the interest of Lessor in the demised pre-
mises.

6. COMPLIANCE WITH LAWS: During the term of this lease,
Lessee shall comply with all applicable laws affecting the demised
premises, the breach of which might result in any penalty on
Lessor or forfeiture of Lessor's title to the demised premises.
Lessee shall be responsible for seeing that all reporting or b»ther
requirements under the License are complied with and Lessor will
cooperate fully with Lessee in meeting such reqguirements.

7. ENCUMBRANCE OF LESSEE'S LEASEHOLD INTEREST: Lessee
may encumber by mortgage or deed of trust, or other proper instru-
ment, its leasehold interest and estate in the demised premises,

together with all buildings and improvements pl Lessee

LEASE - Pg. 3 ’
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thereon, as security for any indebtedness of Lessee. The execu-
tion of any such mortgage, or deed of trust, or other instrument,
or the foreclosure thereof, or any sale thereunder, either by
judicial proceedings or by virtue of any power reserved in such
mortgage or deed of trust, or conveyance by Lessee to the holder
of such indebtedness, or the exercising of any right, power, or
privilege reserved in any mortgage or deed of trust, shall not be
held as a violation of any of the the terms or conditions hereof,
or as an assumption by the holder of such indebtedness personally
of the obligations hereof. No such encumbrance, forclosure, con-
veyance, or exercise of right shall relieve Lessee from its liabi-
lity hereunder.

I1f Lessee shall encumber its leasehold interest and
estate in the demised premises and if Lessee or the holder of the
indebtedness secured by such encumbrance shall give notice to
Lessor of the existence thereof and the address of such holder,
then Lessor will mail or deliver to such holder, at such address,
a duplicate copy of all notices in writing which Lessor may, from
time to time, give to or serve on Lessee under and pursuant to the
terms and provisions hereof; such copies shall be mailed or deli-
vered to such holder, at, or as near as possible to, the same time
such notices are given to or served on Lessee. Such holder may,
at its option, at any time before the rights of Lessee shall be
terminated as provied herein, pay any of the rents due hereunder,
or pay-any taxes and assessments, or do any other act or thing

required of Lessee by the terms hereof, or

LEASE - Pg. 4
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circumstances as they shall then exist. The costs of the
reference of the arbitrators shall be paid by the parties in equal
shares.

24, WAIVER: The waiver by either party, or the failure
by either party to take action with respect to any breach of any
of the terms, covenants or conditions of this Lease shall not be
demed to be a waiver of any subsequent breach of the same.

25. TIME OF THE ESSENCE: Time is of the essence of this
Lease, and of each and every term, covenant and condition hereof.

26. PARTIES BOUND: The covenants and conditions -herein
contained shall apply to and bind the heirs, successors, execu-
tors, personal representatives, administrators, and assigns of the
parties hereto.

27. CAPTIONS: The captions appearing at the beginning
of each section of this Lease are for convenience of reference
only and the words contained therein shall in no way be held to
explain, modify, amplify or aid in the interpretation, construc-
tion or meaning of the provisions of this Lease.

IN WITNESS WHEREOF, the parties have executed this Lease

at Boise, Idaho on the day and year first above written,

ADA COUNTY, STATE OF IDAHO

By /- _{?/‘é U//ZJI*/t

"\ CommYssio

By ﬁi’// /—) N2 il

CommlsSLOner

LEASE - Pg. 12 R T
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ATTEST: By f;g? Lz ;ML« . Sllgéi;ﬁn_

Comm1551oner/

ity O O LESSOR

AT
County Clerk

—fﬁﬂi?’/ﬁ/zy CL**“‘\ | CL*w»«/CEg}QEmH%* E%?d#%:fﬂﬂi‘ aa.‘a{ﬂuq .

LESSEE

SEP 291988 ;
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LEASE - Pg. 13



A tract of land located in the SE 1/4 of Section 29,
T. 3 N., R. 3 E., B.M., Ada County, Idaho, being more

particularly described as follows:

Commencing at the Section Corner common-to Sections

29, 30, 31. and 32, T. 3 N., R. 3 E., B.M., ada County,

Idaho,

thence S 86 degrees 34' E,
identified as point No. 1 of Idaho Power Co. Barber

Power Plant Site Survey;
thence N 25 degrees 51' E, 222.40 feet to a point on the

2651.8 feet to a point

Southerly bank of the Boise River;
thence continuing N 25 degrees 51' E, 673.90 feet across the

Boise River to a point;

thence § 47 degrees 27' E, 230.00 feet to a point, which is

the REAL POINT OF BEGINNING:
47 degrees 27' E, 79.60 feet to a

thence continuing S
point;

thence N 30 degrees
thence S 65 degrees
thence S 51 degrees
thence continuing S
point;

thence § 47 degrees
River to a point on
River;

thence N 41 degrees

09' E, 94.60 feet to a point;
81.60 feet to a point;

Dl E,

24"

25¢

E, 164,10 feet to a point;

W,

748.23 feet across the Boise

51 degrees 24' E, 416.17 feet to a

the Southerly Bank of the Boise

22

bank of the Boise River

thence N 51 degrees

57

bank of the Boise River
thence N 33 degrees 23'41"
River to the REAL POINT OF

FYliineg

D

W,
to
W,
to

399.70 feet along the Southerly

a point;

165.4 feet along the Southerly

a point;

E, 566.17 feet across the Boise

BEGINNING

A T A Vb
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ASSIGNMENT OF LEASE

This Assignment dated this 27th day of June, 1988, is
by and between Interwest Hydro, Inc., an Idaho corporation,
hereinafter “Interwest" and Fulcrum, Inc., an Idaho
corporation, hereinafter "Fulcrum" and provides as follows:

RECITALS:

Interwest is an Idaho corporation with its principal

place of business at 3350 Americana Terrace, Boise, Idaho.

Fulcrum is an Idaho corporation with its principal place of

business at 257 East 200 South, Suite 800, Salt Lake City, Utah

B4111.

Interwest desires to assign to Fulcrum all of 1its
right, title and interest in and to and its obligations under
and pursuant to that certain Lease Agreement by and betwéen
Interwest Hydro, Inc., and Ada County, Idaho. A copy of which
is attached hereto as Exhibit A and by this reference made a
part hereof as if set forth in full. |

Fulcrum desires to accept the assignment of all of
Interwest's right, title and interest in and to and obligations
under Exhibit A hereto.

NOW THEREFORE, for and in consideration of the mutual
covenants and conditions contained herein and other good and
valuation consideration the receipt and legal sufficiency of
which is by the parties hereby acknowledged, the parties agree

as follows: B
B
R

SEP 4 v tugd
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1. Interwest hereby assigns all of its right, title
and inferest in and to and obligations under Exhibit A hereto
to Fulcrum.

2. Fulcrum hereby accepts the assignment by
interwest to Fulcrum of all of Interwest's right, title and
interest in and to and obligations under Exhibit A hereto.

3. Fulcrum hereby agrees to indemnify and hold
Interwest harmless from and against any rights or claims of Ada
County or other entities under and pursuant to or arising out
of the terms, conditions and obligations imposed upon Interwest
by virtue of Exhibit A.

4. This agreement shall inure to and be binding
upon the parties hereto and their heirs, personal
representatives, successors and assigns.

5. The parties hereto agree ito execute any othér
documents reasonably required to fully perform the intentions
of this agreement.

6. In the event of any litigation arising under, or
as a result of, this agreement or arising from any of the acts
to be performed hereunder or the alleged breach of this
agreement, the prevailing party shall recover its costs and
reasonable attorneys®' fees.

7. This agreement shall be governed and interpreted

by the laws of the State of Idaho.




IN WITNESS WHEREOF, the parties have hereunto
executed this agreement and made it effective as hereinabove

provided.

INTERWEST HYDRO, INC.

7

By:

Richard K. Barrell
Vice President

FULCRUM, INC.

e

Robert N. Pratt
Vi President

STATE OF UTAH }
) ss.
County of Salt Lake )}

On this Zﬁ day of CfiMwL/ , 1988, before me, the
undersigned, a Notary Public in—4nd for said State, personally
appeared Richard K. Barrell, known or identified to me to be
the Vice President of Interwest Hydro, Inc., the corporation
that executed the instrument or the person who executed the
instrument on behalf of said corporation, and acknowledged to
me that such corporation executed the same.

IN WITNESS WHEREQF, I have hereunto set my hand and
affizxed my official seal the day and year in this certificate
first above written.

Aresn. 1. Setinbridinion

NOTARY PUBLIC for Utah
Re51d1ng at g

My commission exglreﬁg—“'
I'-; i




STATE OF UTAH )
) ss.

County of Salt Lake )

On this 23 __ day of CﬁumL/ . 1988, before me, the
undersigned, a Notary Public in—and for said State, personally
appeared Robert N. Pratt, known or identified to me to be the
Vice President of Fulcrum, Inc., the corporation that executed
the instrument oxr the person who executed the instrument on
behalf of said corporation, and acknowledged to me that such
corporation executed the same.

IN WITNESS WHEREQOF, I have hereunto set my hand and
affixed my official seal the day and year in this certificate
first above written.

NOTARY PUBLIC for Utah
Residing at f5¢££ LQQI‘ C&%g___ R
My commission expires: 4-t3-~9)

5214
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ACKNOWLEDGEMENT OF ASSIGNHLENT AND CONSENT TO ASSIGNMENT

Ada County, a pnlitical subdivision of the State of Idaho, beinc a
pairty to that certain Lease, dated December 9, 1986, by and betwe=rn
Interwast Hydro, Inc., an ldaho corporation, d/b/a Interwest Financial, and
fda County, State of Idaho, and Citv of Boise, State of Idaho, a copy of
which is attached hereto as Exhibit A. hereby consents to the assiagnment
from Interwest Hydro, Inc. to tulcrem, Inc., an Idaho corporation, and te
rulcruh, inc.'s Construction and Permanent Lenders providing financing tor
the Barber Dam Hydroelectric Projoct of any and all of Interwest Hydro,
tne.'s right, title, and interest created by of arising from the terms
nf said Lease. Nothing herein shatl be deemed to release Interwest Hydro,
Inc. of any obligatinns or ligbilities under Exhibit A in the event of
dofault by Fulcrum, Inc. under the t=zvms of Exhibit A.

Ada County hereby confirms that the Lease attached herete as Exhibit A
is 3 true and correct copy of the nvigiral lLease, that Ada County executed
the original of the same on the date indicated in Exhibit A, and that
Exhibit A is in full force and effect.

Any notice required or allowed hereunder or under and pursuant to
the terms of Exhibit A hereto shall he in writing and shall be deem=ad
delivered if mailed, postage prepaid. reqgistered or certified mail, return
veeeipt requested, to Fulcvum, Inc.. 757 E. 200 South, Suite 800, Salt Lakr

City, UT 84111, Attention: David I'. Hirschi, Esq.

SEP 9y 1488
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DATED this |3  day of June. 1988.

ROARD OF ADA COUNTY COMMISSICNERS

By W
Michael IV, .40hnson, Chairman
By: a/4é2¢u/%

Judy Peavey, Commissioner

. Dovpers F i el

Vernon . BisterTeldt, Cgmm1551oner

ACKNOKLEDGEMENT

STATE OF IDAHO )
)
)

$S.
County of Ada

On this f) day of June, 1988, before me, the undersigned, a

Hotary Public in and for said State, personally appeared Michael L. Johnson,
and Vernon L. Bisterfeldt, known or identified to me to be

duly e?ected qualified, and acting Commxss1oners of Ada County, [daho, and
John Bast1da, known or identified to me as the duly elected, qualified, and
acting Clerk of Ada County, State of [daho, whose names are subscribed to
the within instrument, and acknowledgsd to me that they executed the same.

IN WITNESS WHEREQF, 1 have hereunto set my hand and affixed my
nfficial seal the day and year in this certificate first above written.

E%ary PubTic for ldaﬁo

Residing at Boise, Ioaho
My Commission explref' ___'f

RC?NONLEDGEHEN{ O! PS“IGN”FNT AND
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EEMENT AND GRANT OF EASEMEN
(Harris)
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ACCESS AGREEMENT AND GRANT OF EASEMENT

This Access Agreement and Grant of Easement (hereinafter
"Agreement”) is made this ﬁ[g- day of September, 1987, between
DALLAS H. HARRIS and ALTA HARRIS, Husband and wife (hereinafter
“Grantors") and FULCRUM, INC., an Idaho corporation (hereinafter
“Grantee").

RECITALS:

The following recitals of fact are a material part of
this Agreement: ‘

1. On December 23, 1983, the Federal Energy Regulatory
Commission ("FERC") issued its Order granting a major license to
Ada County, the City of Boise, and Arthur L. Bloom under Part 1 of
the Federal Power Act, for a period of forty (40) years, for the
construction, operation, and maintenance of the Barber Dam
Hydroelectric Project No., 4881, located on the Boise River approx-
imately seven (7) miles southeast of Boise, Ada County, Idaho
(hereinafter the "Project").

2. Arthur L. Bloom and the City of Boise have trans-
ferred and assigned all of their interest in said FERC license to
Grantee and Ada County.

3. Grantors are the owners of certain real property in
Ada County, state of Idaho, including that certain portion thereof

to be subject to the easement provided for herein, which is more

particularly described in Exhibit "A" which is attache _hereto

and by reference made a part of this Agreement (hereind& émmhmmﬁ

“Easement Premises")}. The easement granted- hereby 00“515§H}D§3ﬁ988



thirty-three (33) foot wide access road running from Idaho State
Highway 21 in a southwesterly direction, across the Easement Pre-
mises, approximately two thousand one hundred twenty-seven (2,127)
feet to the Barber Dam site. The easement generally follows the
currently existing road which is sometimes referred to as "Lysted
Road". Also included in the Easement Premises is an easement to
the earth fill dam embankment, extending northeast from the Barber
Dam Power House, and adjacent to the access road described above,
for use as an access to the upper portions of the power house.

4., Grantee has an interest in a tract of land (herein-
after the "“Dominant Premises") as evidenced by a Lease with Ada
County, which is attached hereto as Exhibit "B" and by reference
made a part hereof.

5. The Dominant Premises are presently improved with a
structure commonly referred to as the Barber Dam (hereinafter
"Barber Dam"), and the remnants of a power house immediately adja-
cent thereto. It is the Grantee's intent to use the easement pro-
vided for in this Agreement for the construction, maintenance,
inspection, and operation of the Project,

6. In exchange for the agreements of Grantee contained
in this Agreement, Grantors are prepared to grant and Grantee
Wwishes to receive an easement over and across the Easement Premi-
ses for the purposes described in this Agreement.

NOW, THEREFCORE, in consideration of the premises and of
the mutual covenants and promises of the parties containe xin. this

o
Agreement, the following grants, agreements, '




restrictions are made:

1. GRANT OF EASEMENT. Grantors hereby grant to Grantee

as an easement appurtenant to the Dominant Premises, a non-
exclusive easement as described in recital number 3 above, for
ingress and egress over and across the Easement Premises. After
completion of the Project, Grantee 1is required under its FERC
License to obtain an "as built” project survey which will include
a survey of the easement premises. If 'said survey reveals that

the current 1legal description set forth in Exhibit "A"“ is inac-~

.curate, the parties will execute the necessary amendment to this

Agreement to correct said legal description. Said right-of-way
easement is granted for the purpose of allowing Grantee or its
successors or assigns ingress and egress to construct, operate,
inspect and maintain the Project, pursuant to the authority
granted under FERC License No. 4881, and any extensions thereof or

amendments thereto.

2. PUBLIC USE RESTRICTION. This easement is not

intended for public ingress and egress to the Dominant Premises or
adjoining property. Grantee agrees that it will not permit such
public access except to the extent that the same may be required
under the FERC License or applicable statutes or regulations.
Grantees shall have the right to take guests to the Project site,
s0 long as such guests remain under the supervision of Grantees:
but there shall be no commercial uses of the premises other than
those permitted in the FERC License.

!

3. USE OF EASEMENT PREMISES. Use of the easely

.
N"”""-._



and across the Easement Premises is confined to the maintenance of
Barber Dam and the construction, maintenance, inspection, and
operation of the Project. This construction, maintenance and
operation shall be so conducted as to not interfere unreasonably
with the use by Grantors of the Easement Premises as hereinafter
reserved. The installation or maintenance by Grantee of pipes,
conduits, or wires, under, upon or over the Easement Premises is
forbidden, except where expressly provided for by this Agreement.
Exclusive use of the Easement Premises is not hereby granted. The
right to use the Easement Premises likewise for ingress or egress,
is expressly reserved by Grantors. 1In addition, Grantors reserve
the right to move livestock, vehicles, equipment, produce, and
materials across or upon the Easement Premises to other premises
owned or leased by Grantors and to State Highway 21 and any other
public rocad that may become assessable by use of the Easement
Premises. This right shall be appurtenant to any land now owned
by Grantors and to any land that may hereafter come into Grantors®
ownership and that is contiguous to the Easement Premises. Any
area physically separated from the Easement Premises but having
access thereto by means of public ways or private easements,
rights or licenses is®deemed to be contiguous to the Easement
Premises. Grantors shall not use or otherwise allow livestock,
vehicles, equipment, produce, materials or other items to be
placed or remain upon the Easement Premises in any manner that

would

enitwbi i]

such as use of the easem

SEP 29 1988

Easement Premises as herein provided,
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premises as a pasture or a holding pen. However, it is understood
and agreed that cattle will roam back and forth across the ease-
ment premises between the two fenced areas on either side and that
there will be gates on either side so that cows can pass from one

side to the other.

4., POWER LINE. Grantors hereby further grant to Grantee

the right to have Idaho Power Company upgrade thé existing power
line running from the Barber Dam Power House northeasterly
approximately 2,127 feet parallel to the easement roadway granted
herein, to the power 1line running along Highway 21, or bury a
power line along said route. Grantors hereby further grant to
Grantee the right to have Mountain States Telephone and Telephone
Service bury a telephone cable along said route.

5. USE OF THE DOMINANT PREMISES. This easement grant

shall remain in effect only so long as the Dominant Premises are
used for the construction, maintenance, inspection, and operation
of the Project, including the construction or location of a single
family residence thereon for the project operator to reside in.
It is understood and agreed that such operator and his family, if
any, or any guests of such operator, will not engage in any acti-
vities which would unreasonably interfere with Grantor's farming
or livestock operations or any other rights of Grantors under this
Agreement. If the operator has dogs for pets,. the same shall be
kept in a kennel with non-see through walls on the sides of the
kennel which face the Harris property. The Project i

Dominant Premises ("Project Site"), including the a?gﬂm




house might be constructed, will be surrounded by a fence approxi-
mately six (6) feet in height which is constructed in such a
manner that people and animals will be prevented from passing

through it.

6. DISTURBANCE OF CATTLE. Grantee agrees to use reason-

able care not to disturb Grantors' cattle in the fields adjacent
to the Easement Premises and not to allow animals which are not
owned or under the control of Grantors to be on the Easement Pre-
mises, except if they are being transported by vehicle to or from
the Dominant Premises.

7. IMPROVEMENT AND MAINTENANCE OF EASEMENT.

(a) Gates: Grantee shall within thirty (30) days
after start of construction, construct a gate near the
northerly entrance to the Easement Premises. This gate
shall be a tubular steel gate adeguate to retain live-
stock and shall be in the same location as the gate which
presently exists near the southwesterly boundary of State
Highway 21. This gate shall be kept locked at all times,
except when the Easment Premises are in use as provided
for in this Agreement. Both Grantee and Grantors shall
be entitled to keys to the gate.

(p) Sign: Within thirty (30) days after the start
of construction, Grantee shall install a sign next to the
gate near the southwesterly boundary of State Highway 21,
which states: "Not for Public Access".

{(c) 1lmprovement of Surface: Grantee may improve
the Easement Premises with any surface Grantee desires to
construct.

(d) Maintenance: Any maintenance which Grantee
chooses to make to the Easement Premises, the gate, and
the sign shall be at its sole cost and expense.

-

9. RELOCATION OF EASEMENT. Grantors regéfae&ﬁgyé;;

to relocate the Easement Premises, as follows: 359239;988

(a} Grantors shall £irst notify Grantee of the!
proposed relocation by mailing notice to Grantee showing
the proposed relocation and the probéblewgommencement~and
completion dates, at least thirty (30) day$—prior_to th

RArroca Bmraamant and Grant of Faaemant - Pa. 6
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commencement of relocation.

(b) Grantors shall improve the new easement premi-
ses with the same surface as the one replaced and shall
relocate the gate and sign constructed and installed by
Grantee at Grantors' sole cost and expense.

(c) At the completion of the relocation work,
Grantors shall record an easement grant in recordable
form granting the new easement to Grantee and shall cause
the same to be delivered to Grantee, whereupon the change
in the location of the Easement Premises shall become
effective, and appropriate releases of the prior location
shall be executed in recordable form and exchanged bet-
ween the parties hereto, their successors or assigns.

(d}) The new easement shall contain the same terms
and conditions as set forth herein, except for the legal
description of the new easement premises. Until the new
easement has been installed to Grantee's satisfaction and
the easement is recorded, the surface on the existing
easement shall not be disturbed and Grantee shall con-
tinue to have the right to exercise any and all rights
granted herein with respect to the easement at its origi-
nal location.

10. CONSIDERATION. Grantee agrees to pay Grantors the

sum of FOUR THOUSAND and NO/100 DOLLARS ($4,000.00) {(the "“Base
Amount") upon the execution of this Agreement. For each suc-
ceeding year until the fifth anniversary of the execution of this
Agreement, Grantee shall pay to Grantors the sum of FOUR THOUSAND
and NO/100 DOLLARS ($4,000.00) on the anniversary of the execution
of this Agreement. For the year beginning with the fifth anniver-
sary of the execution of this Agreement and each year after the
fifth anniversary of the execution of this Agreement, so long as
the easement provided for herein is in effect,- Grantee shall pay
to Grantors an adjusted Base Amount, which shall be computed as

follows:

(a) On such date or dates as the purchase O3
killowatt hour to which Grantee is entitled under 1t$
Firm Energy Sales Agreement with Idaho Power ComBTFY .
any other purchaser on the Project is increasedéggjgﬁg

1]

/
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decreased, the annual 1lease payment due hereunder shall
be increased or decreased by the same percentage. By way
of example, if Grantee receives a ten (10%) percent
increase in the purchase price which it receives from
Idaho Power for energy produced at the Project, then the
annual lease payment to which Grantors are entitled shall
likewise be increased by ten (10%) percent. Said percen-
tage increase shall be prorated in the year in which it
occurs. By way of example, if an increase occurs on July
1, Grantors shall be entitled to one-half of the percen-
tage increase in the year in which the increase occurs.
Said increase shall be paid to Grantor in the same month

in which Grantee begins receiving said increase. However,

notwithstanding the foregoing, in no event shall the
annual lease payment Dbe less than the Base Amount of
$4,000.00.

11. INDEMNITY. Grantee agrees to indemnify Grantors
against all liability of Grantors which may result from, arise out
of, or be attributable to the negligence of Grantee in the use of
the Easement Premises by Grantee or its agents or contractors, or
any construction, maintenance or repair undertaken pursuant to
this Adgreement by Grantee or its agents or contractors, or which
results in any cattle escaping from the easement premises as a
result of the gate being left open or unlocked by Grantee or its
agents or contractors. Grantors agree to indemnify Grantee
against all liability of Grantee which may result from, arise out
of, or be attributable to the negligence of Grantors in the use of
the easement premises by Grantors or their agents or contractors,
or any other activities engaged in or carried on by Grantors or
their agents on the properties adjoining or which are near the
easement premises. During the term of this Agreement, Grantor and
Grantee shall each secure and continuously carry comprehensive
general 1liability insurance for both bodily injury and property
damage eguivalent to the amount of one million dollars combined
single limit. Such insurance shall:

(a) Include an endorsement naming the other party
as an additional insured insofar as liability arising out
of or releavnt to this Agreement is concerned: and

(b} Include a provision stating that such liabi~-
lity policies shall not be cancelled or their limits of
liability reduced without thirty (30) days written notice
to the other party. Each party shall furnish the other a
certificate of such insurance, together with the endor-
sements required therein, evidencing the coverages set
forth above.

12. RUNNING OF BENEFITS AND BURDENS. A}l provisions of

this Agreement, including the benefits and burdens, r\f rid
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land and are binding upon and inure to the heirs, assigns, suc-

cessors, tenants and personal representatives of the parties

hereto.

13. RETENTION OF RIGHTS. Grantors retain all rights to

the property not specifically granted herein to Grantee. This
Agreement shall terminate if Grantee or its successors or assigns
abandon or cease to generate hydroelectric power at the Barber Dam
site continuously for more than one (1} full year, unless Grantees
are in the process of constructing or remodeling the Project, and
in the event of such abandonment or cessation all rights granted
by this Agreement shall revert to the Grantors. When the easement
is terminated, if a residence has been constructed on the Dominant
Premises, the use of the easement granted herein for access to and
from such residence shall not be deemed to create any right or
claim in the occupance of such residence to continued use of the
easement for ingree and egress to said residence.

14. REVERSIONS OF IMPROVEMENTS ON TERMINATION. Upon the

termination of the easement provided for in this Agreement,
Grantee shall have the right to remove and retain ownership of any
and all equipment, fixtures, and materials. The word “materials"
as used herein does not refer to the surface improvement of the
roadway located upon the Easement Premises. All such improve-
ments not so removed within a reasonable time. by Grantee shall
revert to and become the property of the Grantors. Grantors shall
have no obligation to reimburse Grantee for these improvements

which are abandoned.
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15. RELEASE OQF EASEMENT. Grantee may terminate the

easement provided for in this Agreement by recording a release in
recordable form and by personally serving Grantors with a copy of
the release as recorded. Whereupon, all rights, duties, and
liabilities hereby created shall terminate. For convenience this
Release of Easement may run to “the owner or owners and parties
interested" in the easement premises. In the event of such ter-
mination, any remaining portion of an annual lease payment which
has already been tendered to Grantor shall not be refundable.

16. ATTORNEY FEES. Either Grantors or Grantee may

enforce this Agreement by appropriate action. Should the party
seeking to enforce this BAgreement prevail in the action, that
party shall recover as part of the costs of such action, a reason-

able attorney fee.

17. COMPLIANCE WITH FERC LICENSE. It is the intent 'of

this Agreement to comply fully with the terms and conditions of
the federal license for FERC Project No. 4881, I1f further
construction or additions to the project are required by law or
regulation, or if any modification to this Agreement is required
by law of regulation, Grantee shall notify Grantor in writing of
the need for such further construction, additions or modifications
and shall obtain Grantor's approval therefor; provided, however,
that Grantor's consent and approval will not be unreasonaby with-
held. Any modifications or amendments to this Agreement must be

in writing and signed by the parties hereto, and must be in con-

1), J; 7‘ o
;,.. 3 ,

g;& S5 ;‘ TH s

formance with the requirements of said FERC lice
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IN WITNESS WHEREQF, Grantors and Grantee have signed this

Agreement on the day and year first above written.

GRANTORS : ¢
CL & Lt /#-' Jél/f-/%

Dallas H. Harris

(v Hoara

Alta Barris

GRANTEE :
FULCRUM,IINC.. n Idaho corporation

By K/ PO

I’tS\‘ H_a-c.z 'U

ATTEST: Ada County, ldaho, #+

Request of

TIME :
‘:er s —éoz &7

JOHN BASTIDA

Ve//
"
ss. By € e
7 w%ﬁ
i

on this L day of September, 1987, before me, the under-
signed, a Notary Public in and for said State, personally appeared
DALLAS H. HARRIS and ALTA HARRIS, husband and wife, known or iden-
tified to me to be the persons whose names are subscribed to the
within instrument and who acknowledged to me that they executed

the same.

Secretary

STATE OF IDAHO

County of Ada

_ IN WITNESS WHEREOF, I have hereunto set my hand and
affixed my official seal the day and year first above written.

(SEAD} “ey Notary Public for State of Idaho
’ Residing at:

.‘: ?D- l ™ :‘ ] ,—
.ﬂ"
~ »
8 s drr 1
- v:‘ LS ! ) t

{f \w AT b
T | |

i

[
. Y L
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STATE OF IDAHO )
} ss.
County of Ada )

On this R /ﬂ day of September, in the year 1986, before
me, .the indersigned, a Notary Public in and for said Stpte, per-
sonally’ appgeared f and j"/ad( ol 3/.‘; Ce/ .,
khowr. pr identified to me to bDe the President and Secretary of
FULCRUM,” IRC., ithe corporation that executed the instrument or the
person who ex&quted the instrument on behalf of said corporation,
‘_aﬁd‘ 3cknowle ged to me that such corporation executed the same.

E R L :

R T AR

% '~ .. I§.WITNESS WHEREOF, I have hereupto set my hand and

affixed.my' official seal the day andy%‘st above written.

(SEAL) Notary Public r State of Idaho
Residing at: il

SEP 2 v 1488
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EXHIBIT “"A"

DESCRIPTION OF ROADWAY

A roadway 33 feet wide, 16.5 feet each side of centerline,
located in the SE} of Section 29, T.3N., R. 3E., B.M., Ada
County, Idaho, being more particularly described as follows:

Commencing at the Section Corner common to Sections 29, 30,
31, and 32, T.3N., R. 3E., B.M., aAda County, Idaho, thence
S 86°34' E, 2,651.8 feet to a point identified as point No. 1
of Idaho Power Co. Barber Power Plant Site Survey; thence

- N 25°51' E, 222.40 feet to a point on the Southerly bank of

the Boise River; thence continuing N 25°51' E, 673.90 feet
across the Boise River to a point; thence .8 47°27* E, 309.6
feet to a point; thence N 30°09* E, 94.60 feet to a point;
thence 8 65°10' E, 81.6 feet to a point; ‘thence S 51°24' E,
180.6 feet to a point on the centerline of the above described
roadway, which point is the REAL POINT OF BEGINNING:

Thence N 41°39*' E, 870.17 feet along said centerline to a
point;

Thence N 38°33' E, 1,237.52 feet, more or less, along said
centerline toc an intersection with the Southwestery boundary
of State Highway 21 which is the REAL POINT OF ENDING.

Embracing 1.6 acres, more or less.

SEP 29 1988
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EXHIBIT C

EASEMENT REEMENT
Idaho Foundation of Park

(Attached)

nd Lands
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EASEMENT AGREEMENT

DATE : June éZZ ., 1988

PARTIES: IDAHO FOUNDATION FOR PARKS AND LANDS, an Idsho corpora-
tion, (hereinafter "Grantor"), and

FULCRUM, INC., an Idazho corporation, (hereinafter
“Grantee”).

WHEREAS, on December 23, 1983, the Federal Energy Regula-
tory Commission (FERC) issued its Order granting a major license
to Ada County, the City of Boise, and Arthur L: Bloom under Part I
of the Federsl Power Act, for a periocd of 40 years, for the
construction, operation, and maintenance of the Barber Dam Project
No. 4881-001, 1located in Ada County, Idaho on the Boise River
(hereafter “the Project"); and

WHEREAS, the City of Boise and Arthur L. Bloom have
assigned their interest in said License to Fulcrum, Inc., and said
Assignment has been zpproved by the FERC; and

WHEREAS, & portion of the reservoir or backwaster ares
upstream from the Project dam site may be located on property pre-
sently owned by Grantor: and

WHEREAS, Grantor considers this Project to be in the
public interest and is willing to grant an easement to facilitate
construction, operation and maintenance of said Project;

NOW, THEREFORE, for wvaluable considerstion, receipt of

which is hereby acknowledged, Grantor hereby grants and conveys to

Grantee an easement and right-of-way in, upon, oveﬁfand through

el B3
Grantor's land located in Ada County, Idaho, as more part¥dud V10 )
EASEMENT AGREEMENT - Pg. 1 e
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described in Exhibit "A", which 1is attached hereto and by
reference incorporated herein, for & period of thirty-six (36)
years from the date hereof. Said described parcel is identicsl
with the Project boundary as shown in Exhibit "G-2A" submitted
with the Licensee's Application on the Project filed with FERC in
August of 1982, a copy of which Exhibit is attached hereto and by
reference incorporated herein.

Said easement is granted for the sole purpose of con-
structing, operating and masintaining a hydro -electric production
facility at the Barber Dam site in‘Ada County, which shall include
use of ssid premises to the extent necessary as a pool or reser-
voir for the backwaters upstresm from the dam site at the Project.
The psarties understand and agree that the elevation of water in
the reservoir upstream from the Project dam site while the Project
is in operation will rise to & maximum level of approximately
2,777 feet, with & permissable variation of 0.25 feet above that
level. Said easement may not be used for any purposes which are
not necessary or appropriate for the construction, operation and
maintenance of a hydro electric facility. None of the facilities
will be constructed on the land described in Exhibit "A",

Grantee shall pay to Grantor as consideration for the
essement granted hereby, the following:

(1) During the first ten (10) vyears, the sum of $1,500
per annum so long s no splash boards are added to the facility.

{2) During the first ten (10) years, the sum of $2,500

per annum on and after the date splash boards are ad

EASEMENT AGREEMENT - Pg. 2 :
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year in which splash boards are added, the consideration will be
prorated at the rate of $1,500 per annum during that portion of
the year when splash bosrds are not present, snd at the rate of
$2,500 per annum during that portion of the year when splash
boards are present).

(3) After the first ten (10) years, the sum of $4,000
per annum.

(4) The first annual payment shall be due thirty (30)
days from the date of this Agreement, and the annual payment for
each 12-month period thereafter shall be due on the same date of
each succeeding year for so long as this Agreement remains in
force.

Grantee shall have the right to terminate this Agreement
and its obligation to pay further consideration as provided sbove,
by giving Grantor sixty (60) days written notice of Grantee's
intent to so terminate. In the event of such termination, the
parties agree to execute a document in sppropriate form for
recording and in sufficient detail to provide constructive notice
of the termination of this Agreement and the grant of easements
provided herein. In the event of such terminsation, Grantee shall
not be entitled to a refund of any annual consideration previously
paid to Grantor.

Grantor warrants that it is the owner in fee simple of
the land which is described in Exhibit "A", except the portions,

if any, which may be owned by the State of Idaho. The Grantor has

not determined whether the State of Idahoc ow ?mmwclaimshgny por-

M‘,ﬁ !aﬁ‘ ]
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tion of the 1land, and this exception is & precaution, not 3
disclaimer of title.

Grantee shall have the right to assign its interest in
this Agreement and the grant of easement provided herein, in whole
or in part,

The terms, conditions and provisions of this Agreement
and grant of essement shall extend to and be binding upon the
heirs, personal representatives, successors and assigns of the
parties hereto.

IN WITNESS WHEREOF, the parties have executed this Agree-
ment and grant of easement on the dasy and yesr first asbove writ-
ten,.

IDAHO FOUNDATION FOR PARKS AND
LANDS, an Idaho corporatlon.

N “]3T““ir;Q-Lf%:h By_ /%é:z: j?{g?%iﬁé;%/f

FULCRUM, INC.
an Idsho corporation

Mw}/

Title:
,fazrnqéuqﬂ

Secretary

EASEMENT AGREEMENT ~ Pg. 4 . .
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STATE OF IDAHO }
} ss.
County of Ads )

On this ;23AJ{ day of June, in the year 1988, before me,
the undersigned, a Notary Public in and for ssid State, personally
appeared _ Hope Kad,ny and Towwg L, Weay .
known or identified to me to be the Peradent and bkecretary
of IDAHO FOUNDATION, FOR PARKS AND LANDS, the corporation that exe-
cuted the instrument or the person who executed the instrument on
behalf of said corporation, and acknowledged to me that such cor-

poration executed the same.

e I+, IN WITNESS WHEREOF, I have hereunto set my hand and

- 'a

\afflxedfhy off1c1a1 seal the day and year first sbove written.

-‘u::‘ o . |,\hr '._- A .
e Harise 7 0
o (SREAEY)T S Notary Public for State of Idaho
- e Residing at:
S

STATE oF 1hhal )
. ) ss.
County of aﬁ*b&hbl)

On this gﬁhi- day of June, in the year 1988, before me,
the undersigned, & Notary Public in and for said Stat personally
appeared JTha A MTecr and o P Sty chn '
known or identified to me to be the /A e o aﬂd secretary
of FULCRUM, INC., the corporation that executed the instrument or
the person who executed the instrument on behalf of said cor-
poration, and acknowledged to me that such corporstion executed
the same.

IN WITNESS WHEREOF, I have hereunto set my hand and
affixed my official seal the day and yesr first above written.

ey
4,
.’i =
o -. -‘4

\(SEALyf? Notary Public for State of Mwehe-Wiy
TR Lt Residing at: Qe dt uqu,Cb?j
: r: Ada Countv. Y“sho ss
_ v . 7 Ranuss: of
""" ' b y;ﬂEE STRwAnT TIILE
B Tin 500N M
e L parE —? 7
SbP iy tcy : e SS
.; b v&w\m;,;t g ({.Li
S j Doz
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FROJECT: 8308

DATE ; September 15, 1980

REVISED: Harch 31, 198l

REVISED: July 21, 1981

REVISED: HNovember 17, 1981

REVISED: MApril 6, 1982 - CLARIFICATION OF REVISION III

REVISION IV
DESCRIPTIOH FOR

IDAHO PARK FOUNDATION, INC.

BARBER DAH PROPERTY

PORTIONS OF THE S 1/2 SW 1/4, SECTION 28, 5 1/2 SE 1/4, SECTION 29,
ME 1/4, SECTION 32 AND SECTION 33,

ALL IN T.3N., R.3E., B.H.,

ADA COUNTY, I1DAHO

A parcel of land being portions of the S 1/2 of the SW 1/4 of Scction 28,
S 1/2 of the SE 1/4 of Section 29, and NE 1/4 of Section 32 and Section 33,

all in T.3N., R.3E., B.M., Ada County, Idaho, and more particularly described
as follows:

Beginning at an iron pin marking the Northwest corner of the said SW 1/4
of Section 28;

thence South 0°30'59" Hest 1,724.47 feet (formerly described as 1,700.00
feet) along the Westerly boundary of the said SW 1/4 of Section 28 to an
aluminum cap, also said point being the REAL POINT OF BECINNING;

thence South 82°56'36" East 300.16 feet to an aluminum cap;

thence North 51°03'24" East 105.00 feet to an aluninum cap;

thence North 83°23'24% East 379.00 feet to an aluminum cap;

thence South 85°06'36“ East 216.00 feet to an aluminum cap;

thence South 62°36'36" East 207.00 feet to an aluminum cap;

thence North B9°38'24" East 146.81 feet to a lead plug and tack on the
Easterly boundary of Government Lot 2 of the said S 1/4 of Section 28;

thence South 0°48'49" West 369.55 feet along a certain existing fence
line to ap aluminum cap;

thence North 83°01'08" West 1,297.46 feel along a certain existing fence
line to an aluminum cap;

thence South 0°23'47% West 294.00 feet along a certain existing fence
line to an aluminum cap on the -Northeasterly meander line of the Boise fiver,
said point bears South 0°13'30% West 2,270.21 feet from th@ said uorthuest
corner of the SW 1/4 of Sectlon 28; g **ﬁu& A

¥
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thence Southeastelry along the said Northeasterly meander line aof the
Boise River to an aluminum cap, said point bears South 34°27'20" East¢ 4.799.48
feet from the said Northwest corner of the SW 1/4 of Section 28;

thence North 2°37°00" West 921.27 feet along a certain existing fence
line to an aluminum cap on the Westerly right-of-way line of the Penitentiary
Canal;

thence Southeasterly along the said Westerly right-cf-way line of the
Penitentiary Canal the following courses and distances:

South 46°32'52" East 211.77 feet to an aluminum cap;

thence South 66°58'15" East 144.63 feet to an aluminum cap;

thence South 59°01'16" East 103.85 feet to an aluminum cap;

thence South 59“41;59“ East 267.57 feet to an aluminum cap;

thence South 53°10°'53" East 116.56 feet to an aluminua cap;

thence South 39°10'11" East 107.37 feet to an aluminum cap;

thepce South 46°25°'31" East 191.59 feet to an aluminum cap;

thence South 36°25'22% East 85.68 feet to an aluminum cap;

thence South 18°41'30" East 207.08 feet to an aluminum cap;

thence South 19°36'20" East 90.43 feet to an aluminum cap;

thence South $945'30" East 221.54 feet to an aluminum cap;

thence South 1°17'35" West 360.6)1 feet to an aluminum cap;

thence South 5°12'25" West 307.54 feet to an aluminum cap;

thence South 9°57'47* West 332,21 feet to an aluminum cap;

thence South 7°44'41" West 6.37 feet iﬁ an aluminum cap on the Southerly
boundary of the NE 1/4 of the sq%d Section 33, which bears North 88°52¢07
West 1,493.97 feet along the saidrsodtherly boundagy of the NE 1/4 of Section

.33 from a brass cap marking the S iﬁ&ﬂﬁg&ﬂﬁf ‘4f the said NE 1/4 of Section
33;
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thence North 688°52'07% Hest 487.26 feet along the said Southerly boundary
of the ME 1/4 of Section 33 to an aluminum cap on the Easterly meander line of
the Boise River, said point bears South 31°06°38" East 6,170.12 fcet from the
said Northwest corner of the SW 1/4 of Section 28;

thence continuing North 88°52/'07" West along the said Southerly boundary
of the NE 1/4 of Section 33 te a point on the Westerly meander line of the
said Boise River;

thence Southerly along the said Westerly meander line of the Boise River
to a brass cap on the Southerly boundary of the SE 1/4 of the said Section 13,
said point bears South 23°21'30" East §,612.10 feet from the said Horthwest
corucr of the SW 1/4 -of Section 24;

thence North B87°25'09" West 434.96 feet along the said Southerly boundary
of the SE 1/4 of Section 33 to an aluminum cap, which bears South B7°29'09"
East 515.26 feet along the said Southerly boundary of the 5E 1/4 of Section 33
from a stone monument marking the Southwest corner of the said SE 1/4 of
Section 33;

thence dorth 57°27*51" West 381.17 feet to an aluminum cap;

thence North 42°07°'08" West 302.33 fest to aluminum cap on the Westerly
boundary of the said SE 1/4 of Section 33;

thence North 1°30'03% East 891.71 feet along the said Westerly boundary
of the SE 1/4 of Section 33 to an aluminum cap marking the Southeast corner of
GCovernment Lot 8 of the SW 1/4 of the said Secticn 31;

thence North 89°29'56% West 953.02 feet along the Southerly boundary of
the said Government Lot 8 of the SW 1/4 of Section 33 to an aluminum cap on a
line 14,00 feet Northeasterly of the Northeasterly toe of slope of the Hew
York Canal;

thence North 40°21'55% West 65.00 feet along a line 14.00 feet Northeast-
erly of the said Hartheasterly toe of slope of the New York Canal to an aluminum
cap;

thence North 48953'35" West 132.27 feet along a line 14.00 feet Northeast-
erly of the Northeaster)y toe of slope of the MNew %York Canal to an aluminum
cap;
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thence North S0°17'40% West 495.58 feet along a line 14.00 feet Northeast-
erly of the said Northeasterly toe of slope of the New York Canal to an aluminum

cap;

thence North 57°36°22" Hest 102.81 feet along a line 14.00 feet Horthcast-
erly of the said Northcasterly toe of slope of the New York Canal to an aluminum

cap;

thence North 37°11°05" West 360.28 feet to an aluninum cap;

thence North 37°01'09" West 493.50 feet to ap aluminum cap;

thence North 68°41409" West 593.50 feet to an aluminum cap;

thence Narth 88°10'03%" West 351,33 feet to an aluminum cap on 2 line
14.00 feet Northeasterly of the said Northeasterly toe of slope of the New
York Canal;

thence along a line 14.00 feet Northeasterly of the said Northeasterly
toe of slope of the New York Canal the following courses and distances:

Morth 59°37'00" West 62.58 feet to an aluminum cap;

thence North 60°03'44" West 244.71 feet to an aluminum cap;

thence Nerth 50°33'39" Hest 204.48 feet to an aluminum cap; .

thence North 64°11°'09“ West 128,06 feet to an alwninun cap;

thence North 51°42407" West 152.04 feet to an aluminum cap;

thence North 46°14'23" West $95.37 feet to an aluminum cap;

thence leaving a line 14.00 feet ﬁorthcasterly of the said Northeasterly
toe of slope of the New York Canal North 0°40°21" uest 151.91 feet to an
aluminum cap; :

thence North 0°18°57" West 130.02 feet to an aluminum cap;

thence North 8°31'51% West 217.57 feet to an alumilumlcap;

thence Horth 20°19'21" West 128.80 feet to an alumxnumacap.;

LI
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thence North 21“33;36“ West 140.87 feet to an aluminum cap;

thence North 18°04'05% West 282.19 feet to an aluwinum cap;

thence North 34°11'09" West 136.40 feetl to an aluminum Cap;

thence North 37906'42" Hest 104.14 feet to an aluminum cap;

thence North 44°20*58" West 72.92 feet to an aluminum cap;

thence North 31°12¢23% West 123.09 feet to an aluminum cap, said point
bears South 83°15'37% East 3,326.78 feet from a brass cap marking the Northwest
corper of the said Section 32;

thence North 47°49'15% East 1,262.60 feet to an aluminum cap;

thence South 6€8°47'35" East 73.54 feet to an aluminum cap;

thence South B8°56¢06" East 74.35 feet to an aluminum cap;

thence South 38°952'38% East 1268.98 feet to an alumiﬁum cap;

thence North 39°19105% East 439.59 feet 'to an aluminum cap;

thence North 82°24'19" East 419.24 feeﬁ to an aluminum cap;

thence South B2°56°36" East 181.84 feet to the point of beginning.

Prepared by

J-U-8 ENGINEERS, Inc.

JTE/JDC/GLR:s5
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EXHIBIT D

TEMPORARY PERMIT NO,., 1962
tate of Idaho

{Attached)
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STATE OF IDAIO
TEMPORARY PERMIT

NO._1962
Whereas, the Boise RiVér is a navigable river and the State

of Idaho holds the bed of the Boise River in frust for the
benefit of all of the citizens of the state;

Whereas, Fulcrum, Inc., an Idaho Corporation ("Permittee”},
has made application to the state for authorization to construct
all facilities associated with Federal Energy HRegulatory
Commission ("FERC")}) Project No. 4881 {Barber Dam) placed below

the ordinary high water line of Boise River including but not
limited to a dam and powerhouse and any related improvements.

Whereas, the Permittee has requested from the Idaho
Department of Lands ("Department”) an easement to commence the
construction of the project;

Whereas, the Idaho State Board of Land Commissicners
{"Board") under authority of Idaho Code Section 58-104(9%9) has
directed the Department to propose a reasonable fee for the use
of state submerged lands for hydroelectric facilities;

Therefore, the Board grants the Permittee a temporary
prermit subject to the following terms and conditions: :

1. The terms of Stream Channel Alteration Permit No. 63-S5-
670 and FERC Project No. 4881 are incorporated into
this permit by reference as if set-forth fully herein.
The permittee must comply with all terms and conditions
of Stream Channel Alteration Permit No. 63-5-670 and
FERC Project No. 4881 or this permit shall be subject
to immediate cancellation.

2. It is wunderstoocd and agreed that the permittee is
required to purchase an easement for this installation
after easement policy and fee structure rules are
adopted by the Board; this easement shall grant the
same authority for constructicn, operation and main-
tenance for a dam, powerhouse and related improvements
for a hydroelectric facility at the Barber Dam site as

provided herein. The term of said easement will be
the remaining life of the FERC license on Project No.
4881 (Barber Dam). It is also understood and agreed
that the permittee will be required to pay an
additional fee for easement qensideration, if
requested, by the Director, Aetimen r-of,, Lands
{Director). - ﬁéﬂ,ﬂ
Page 1 of 8
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State of Idaho
Temporary Permit No. 1962
Page 2 of 8

3. "The permittee shall maintain, at its sole expense, the
dam and powerhouse and associated facilities in a
condition satisfactory to the Director.

4. No other use of the subject land is permitted other
than those activities identified in this permit.

5. The permit may be assigned upon the written consent and
approval of the Director. The permittee must provide
written notice of the name and mailing address of the
assignee to the Director.

6. This permit may be cancelled after written notice to
the permittee of non-compliance with the ferms herein
and failure of the permittee to correct the noted non-
compliance within thirty (30) days.

The permittee shall indemnify and hold harmless the
State of Idaho and its representatives against and from
any and all demands, claims or liabilities of every
nature whatsoever, arising directly or indirectly from
or in any way connected with the use authorized under
this permit.

=]

8. This permit shall expire on December 31, 1990 or upon
issuance of an easement to replace this permit, but
will be extended upon reguest of the permittee, subject
to such terms and conditions as may be imposed by the
Director.

g. It is understood and agreed that this permit authorizes

encroachment of the dam and powerhouse and associated
facilities on lands that are located below, over, and
between the natural and ordinary high water marks of
the Boise River only.
This project 1is located adjacent to Government Lots 2
and 7, Section 29, Township 3 North, Range 3 East,
Boise Meridian, Ada County, as shown on the map
attached hereto and made a part herecf and more
particularly described:

Parcel 1 {Ada County):

A tract of land located in the SE? of Sectidu.:
North, Range 3 East, Boise Meridian, being more p&%
cribed as follows:




State of Idaho
Temporary Permit No. 1862
Page 3 of 8

Commencing at the Section Corner commen to Sections 29, 30,
31, and 32, Township 3 North, Range 3 East, Boise Meridian,
thence South 860%34’ East, 2,651.80 feet to a point identified as
point No. 1 of Idaho Power Company Barber Power Plant Site
Survey:

thence North 25951’ East, 222.40 feet to a point on the
southerly bank of the Boise River;

thence continuing North 25951' East, 673.90 feet across the
Boise River to a point;

thence South 47927’ East, 230.00 feet to a point, which is
the REAL POINT OF BEGINNING:

thence continuing South 47027’ East, 79.60 feet to a point;

thence North 309098’ East, 94.60 feet to a point;

thence South 65%00°' East, 81.60 feet to a point;

thence South 51924’ East, 164.10 feet to a point;

thence continuing South 51024' East, 416.17 feet to a point;

thence South 47025’ West, 748.23 feet across the Boise River
to a point on the southerly bank of the Boise River;

thence North 41022’ West, 399.70 feet along the southerly
bank of the Boise River to a point;

thence North 519%57' West, 165.40 feet along the southerly
bank of the Boise River to a point;

thence North 33%23'41" East, 566.17 feet across the Boise
River to the real point of beginning.

Parcel 2 (Idaho Foundation For Parks and Lands, Inc.)

A parcel of land being portions of the S2SW* of Section 28,
S2SE* of Section 29, and NEY of Section 32 and N2 and N252 of
Section 33, all in Township 3 North, Range 3 East, Boise
Meridian, and more particularly described as follows:

Beginning at an iron pin marking the Northwest Corner of the
said SW? of Section 28;

thence South (0930°59" West, 1,724.47 feet (formerly
described as 1,700.00 feet) along the westerly boundary of the
said SW? of Section 28 to an aluminum cap, also . said point being
the REAL POINT OF BEGINNING;

thence South 82956’36" East, 300.16 feet to an aluminum cap;

thence North 51¢03°24" East, 105.00 feet to an aluminum cap:

thence North 83923°24" East, 379.00 feet to an aluminum cap;

thence South 85°06°36" East, 216.00 feet to an aluminum cap;

thence South 62936'36" East, 207.00 feet toéﬁﬁ‘"‘ P ”

thence North 89938’24" East, 146.81 feet tHEaikaH/
tack on the easterly boundary of Government Lot 2 of the &

of Section 28; _ SEP29]988




L

State of ldaho
Temporary Permit No. 1862
Page 4 of 8

thence South 0°948749" West, 369.55 feet along a certain
existing fence line to an aluminum cap;

thence North 83901°'08" West, 1,297.46 feet along a certain
existing fence line to an aluminum cap;

thence South 0024'47" West, 294.00 feet along a certain
existing fence line to an aluminum cap on the northeasterly
meander line of the Boise River, said point bears South 0°13°’30"
West, 2,270.21 feet from the said northwest corner of the §SW? of
Section 28;

thence southeasterly along the said northeasterly meander
line of the Boise River to an aluminum cap, said point bears
South 34927’20" East, 4,799.48 feet from the northwest corner of
the SW* of Section 28;

thence North 2937°'00" West, 921.27 feet along a certain
existing fence 1line to an aluminum cap on the westerly right-of-
way line of the Penitentiary Canal;

thence southeasterly along the said westerly right-of-way
line of the Penitentiary Canal the following courses and
distances:

South 46032’52" East, 211.77 feet to an aluminum cap;

thence South 66958'15" East, 144.63 feet to an aluminum cap;

thence South 59901'16" East, 103.85 feet to an aluminum cap;

thence South 59941°59" East, 287.57 feet to an aluminum cap;

thence South 53910°'53" East, 116.56 feet to an aluminum cap;

thence South 39910’11" East, 107.37 feet to an aluminum cap;

thence South 46925°31" East, 191.59 feet to an aluminum cap;

thence South 38925'22" East, 85.68 feet to an aluminum cap;

thence South 18°41°30" East, 207.08 feet to an aluminum cap;

thence South 199%36'20" East, 90.43 feet to an aluminum cap;

thence South 5°45°’30" East, 221.54 feet to an aluminum cap;

thence South 1917°35" West, 360.61 feet to an aluminum cap;

thence South 5%12’'25" West, 307.54 feet to an aluminum cap;

thence South 99057°47" West, 332.21 feet to an aluminum cap;

thence South 7%44’41" West, 6.37 feet to an aluminum cap on
the southerly boundary of the NE¢ of said Section 33, which bears
North 889%52'07" West, 1,493.97 feet along the said southerly
boundary of the NE? of Section 33 from a brass cap marking the
southeast corner of the said NE?! of Section 33;

thence North 88952’07" West, 487.26 feet along the said
southerly boundary of the NE? of Section 33 to an aluminum cap
on the easterly meander line of the Boise River, said point bears
South 31°06'38" East, 6,170.12 feet from the said Northwest
Corner of the SW? of Section 28; " \

thence continuing North 88952'07"
southerly boundary of the NEY of Section 33
westerly meander line of the said Boise River;

e .,
ey 4
EET
e o LT b
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thence southerly along the said westerly meander 1line of the
Boise River to a brass cap on the southerly boundary of the SE*4
of the said Section 33, said point bears South 23921'30" East,
8,612.10 feet from the said Northwest Corner of the SW¢ of
Section 28;

thence North 87929°09" West, 434.96 feet along the said
southerly boundary of the SE* of Section 33 to an aluminum cap,
which bears South 87928°09" East 535.26 feet along the said
southerly boundary of the SE4 of Section 33 frpm a stone monument
marking the Southwest Corner of the said SE? of Section 33;

thence North 57027’51" West, 381.17 feet to an aluminum cap;

thence North 42007°'08" West, 302.33 feet to an aluminum cap
on the westerly boundary of the said SE? of Section 33

thence North 1930'03" East, B891.71 feet along the said
westerly boundary of the SE? of Section 33 to an aluminum cap
marking the Southeast Corner of Government Lot 8 of the SW? of
the said Section 33;

thence North 89029'56" West, 953.02 feet along the southerly
boundary of the said Government Lot 8 of the 5W¢ of Section 33 to
an aluminum cap on a line 14.00 feet northeasterly of the north-
easterly toe of slope of the New York Canal; '

thence North 40021’55" West 65.00 feet along a line 14.00
feet northeasterly of the said northeasterly toe of slope of the
New York Canal to an aluminum cap;

thence North 48053'35" West, 132.27 feet along a line 14.00
feet northeasterly of the northeasterly toe of slope of the New
York Canal to an aluminum cap;

thence North 50017'40" West, 495.58 feet along a line 14.00
feet northeasterly of the said northeasterly toe of slope of the
New York Canal to an aluminum cap;

thence North 57936°22" West, 102.81 feet along a line 14.00
feet northeasterly of the said northeasterly toe of slope of the
New York Canal to an aluminum cap;

thence North 379%11°05" West, 360.28 feet to an aluminum cap;

thence North 37901°09" West, 493.50 feet to an aluminum cap;

thence North 68941°'°09" West, 593.50 feet to an aluminum cap;

thence North 889107'09" West, 351.33 feet to an aluminum cap
on a line 14.00 feet northeasterly of the said northeasterly toe
of slope of the New York Canal;

thence along a 1line 14.00 feet northeasterly of the said
northeasterly toe of slope of the New York Canal the following
courses and distances:

North 59937°00" West,

kS

.,
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thence
thence
thence
thence
thence

North
North
North
North

leaving

northeasterly toe

West,
thence
thence
thence
thence
thence
thence
thence
thence
thence
thence

said point bears South 830315'37"
the Northwest Corner of the said

cap marking

151.91 feet

North
North
North
North
North
North
North
North
North
North

1962

50933'39"
64011'08"
51%42'07"
46914°%23"
a line

West,
West,
West,
West,

14.00 feet northeasterly of the

of slope of the
to an aluminum cap;

0018'57"

8031'51"

20919’21"
12942'5%7"
27038’36"
18004°05"
34011°09"
37006742"
440920°58"
3i1%12'23"

West,
West,

West,
East,
West,
West,
West,
West,
West,
West,

East,

204.48
128.06
152.04
595,37

feet to
feet to
feet to
feet to

an
an
an
an

aluminum
aluminum
aluminum
aluminum

cap;
cap;
cap;
cap;
said

New York Canal North 0040°%21"

128.80
118.56
140.87
282.19
136.40
104.14

feet to
feet to
feet to an
feet to an
feet to an
feet to an

an
an

130.02 feet to an aluminum cap;
217.37 feet to an aluminum cap;

aluminum
aluminum
aluminum
aluminum
aluminum
aluminum

cap;
cap;
cap;
cap;
cap;
cap;

72.92 feet to an aluminum cap;
123.09 feet to an aluminum cap,

3,

326.78 fee

t from a brass

Section 32;

thence North 47049°15" East, 1,262.60 feet to an aluminum
cap;

thence South 68947'35" East, 73.54 feet to an aluminum cap;

thence South 880956'06" East, 74.35 feet to an aluminum cap;

thence South 38952'36" East, 128.98 feet to an aluminum cap;

thence North 39%19°03" East, 439.59 feet to an aluminum cap;

thence North 829%24°19" East, 419.24 feet to an aluminum cap;

thence South 82956'36" East, 183.84 feet to the point of
beginning.

EXCEPT any portion contained in a Deed to Ada County,
recorded August 11, 1986 as Instrument No. 8646168, records of
Ada County, Idaho.

10. The permit becomes effective upon a one-time payment of

TWO HUNDRED FIFTY DOLLARS ($250.00) and upon signature
by the Board and the Permittee. The $250.00 payment

will be applied to the fee for the easement when

issued.

ISSUED THIS

Aqth

day of

it is
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STATE OF IDAHO )
COUNTY OF ADA )

On this 29th day of June , 1988, before
me, a Notary Public in and for said State, personally appeared
CECIL D. ANDRUS, known to me to be the Governor of the State of
Idaho and President of the State Board of Land Commissioners;
PETE T. CENARRUSA, known to me to be the Secretary of State of
the State of Idaho; and STANLEY F. HAMILTON, known to me to be
the Director of the Department of Lands of the State of Idaho,
that executed the said instrument and acknowledged to me that
such State of Idaho and State Board of Land Commissioners execu-

ted same.

IN WITNESS WHEREOF, I have h@reunto set my hand and seal on

the day and vear last written

HN B. BROGAN, Notary Pub

. P residing at Idaho City, Idaho
,
M b, ~
- My Commission expires 8-25-1992,
DR
[l :; .\.\u.'\"ﬂ
T
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EXHIBIT E

FIRST AMENDMENT TO ACCESS AGREEMENT
AND GRANT OF EASEMENT

{Attached)
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FIRST AMENDMENT TOQ ACCE AGREEMENT

AND GRANT OF EASEMENT

THIS FIRST AMENDMENT TO ACCESS AGREEMENT AND GRANT OF
EASEMENT (hereinafter "First Amendment") is made this e day
of -Jféyﬁ 1988, between DALLAS H. HARRIS AND ALTA HARRIS,
husband and wife (hereinafter "Grantors") and FULCRUM, INC., an
Idaho corporation (hereinafter "Grantee").

RECITALS:

The following recitals of fact are a material part of
this First Amendment:

A, On September 21, 1987, Grantors and Grantee
entered into an Access Agreement and Grant of Easement (the
"Easement"), which Easement was recorded December 22, 1987; as
Instrument No. 8769596-in the Official 'Records of the Ada
County, Idaho, Recorder.

B. Paragraph 1 of the Easement entitled "Grant of
Easement" describes the Easement Premises as that real property
described in Exhibit "A* attached to the Easement. Said
paragraph 1 also indicates that if a survey is prepared in
connection with the Project to which the Easement relates and
such survey reveals that the legal description set forth in
Exhibit "“A" to the Easement is inaccurate,' the parties will
execute the necessary amendment to the Easement to correct thé
legal description.

cC. A survey has been prepared with respect to the.

Easement Premises and an amendment to the legal description is

necessary. Tha parties hereto desire hereby to q&f@g&uﬁ?&! ﬁg
FRGLIE

an amendment. &ﬁﬁ

. o SEP ¢y oY
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NOW, THEREFORE, in consideration of the foregoing
premises and pursuant to previous agreements between the
parties, the parties hereto agree as follows:

1. Amendmen to 1 1 D ription f Easement
Premises. The parties hereto amend the Easement by
substituting for Exhibit "A" attached to the Easement the
Exhibit *"A" hereto and by this reference made a part hereof.
For all purposes, the Exhibit "“A®" attached hereto shall
constitute the 1legal description for the Easement as if
originally attached to and made a part of the Easement.

2. Reaffirmation of FEasement. Except as modified
hereby, the Easement remains in full force and effect and is
binding upon the parties thereto and hereto.

IN WITNESS WHEREOF, the parties hereto have executed
or caused these presents to be executed by their duly

authorized officers the day and year first above written.

FULCRUM, INC.

ey AV I/ BNV e

Its}_u&g—%zs relemis ~

N7/ PRIV I

DALLAS H. HARRIS

{Z/{ZSQ* f¢~#buLc;J

ALTA HARRIS

SLP 291988
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STATE OF IDAHO )
) ss.
)

County of Ada

On this 3. day of (Jufy, 1988, bhefore me, the
undersigned, a Notary public in and for said State, personally
appeared DALLAS H. HARRIS and ALTA HARRIS, husband and wife,
known or identified to me to be the persons whose names are
subscribed to the within instrument and who acknowledged to me
that they executed the same.

IN WITNESS WHEREQF, I have hereunto set my hand and
affixed my official seal the day and year first above written.

. ..\“\ i f[‘{- | }‘W&. : -
Notary Public for State of Idaho

@ ‘lg'“.{)' N |
"(%E@D? A Residing at: L. s
{’A U;:l i [ 8 ~

” -

f(:‘ ""' r &‘\\‘

STATE OF UTAH )

Y ss.

County qf‘gglt Lake )

.~ On this gzliﬂ day of July, 1988, before me, the
undersigned tar in and for said State, personally
appeared-_“Eb%gfig"V¥ Ej 'L$_ . known or identified to me
to be the .u1472§u1611+' of FULCRUM, 1INC., the
corporation that executed the instrument or the person who

executed the instrument on behalf of said corporation, and
acknowledged to me that such corporation executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and
affixed my official seal the day and year first above written.

¥ ' '

SRR ‘Notary Public for State f Utap

Residing at:

SEP 2 9 by
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EXHIBIT "A*"

REAL PROPERTY DESCRIPTION

PARCEL B

An easement for the purpose of ingress and egress
over a strip of 1land 33.00 feet in width 1located in the
Southeast Quarter of Section 29, Township 3 North, Range 3
East, Boise Meridian, in Ada County, Idaho, more particularly
described as follows:

Commencing at the section corner common to Sections
29, 30, 31 and 32, Township 3 North, Range 3 East, B.M., Ada
County, Idaho: '

THENCE South 89°00'59" East a distance of 2639.26
feet along the southerly boundary of said Section 29 to the
southwest corner of said SE 1/4 of Section 29;

THENCE North 76°07°'11" East a distance of 261.78 feet
to a point on the southerly bank of the Boise River;

THENCE North 33°23°'41" East a distance of 566.17 feet
across the Boise River;

THENCE South 47°27'00" East a distance of 79.60 feet;

THENCE North 30°07'16" East a distance of 94.87 feet;

THENCE South 65°09°03" East a distance of 81.29 feet;

THENCE South 51°23'56" East a distance of 164.04 feet
to the southwest corner of said access easement and the True
Point of Beginning;

THENCE North 42°41'46" East a distance of 500.03 feet:

THENCE ©North 38°46'00" East a distance of 1620.20
feet to the southeasterly boundary of State Highway No. 21;

THENCE South 51°15'35" East a distance of 33.00 feet
along the southeasterly boundary of State Highway No. 21;

THENCE South 38°46'00" West a distance of 1621.35
feet;

THENCE South 42°41°'46" West a distance of 498.80 feet
to the northeasterly boundary of the above described tract;

THENCE North 51°23'56" West a distance of 33.08 feet
to the True Point of Beginning.




CONSENT OF DALLAS H. HARRIS AND ALTA HARRIS

This Consent of Dallas H. Harris and Alta Harris is entered
into as of the third day of August, 1988, by Dallas H. Harris and
Alta Harris, husband and wife, individuals residing in Ada
County, State of Idaho (hereinafter "Harris").

Harris hereby consents to and represents the following:

1. Harris has reviewed the Collateral Assignment of
Agreements dated as of August 1, 1988, between the Banks,
Fulcrum, Inc., and Bonneville Pacific Corporation, except for
Schedules 1I-A, I-B, II-A, II-B, IV, V, VI-A, VI-B, VII and VIII.
Harris consents to assignment of the Access Agreement and Grant
of Easement, dated September 21, 1987, as amended by the First
Amendment to Access Agreement and Grant of Easement, dated August
2, 1988, to the Banks.

2. The Access Agreement and Grant of Easement, as of the
date of this Consent, {(a) is in full force and effect, (b) has
not been modified or amended, except for the First Amendment to
Access Agreement, and has not been assigned by Harris, and (c)
Harris has no knowledge of the occurrence of any default,
transfer or assignment, except for the Collateral Assignment of
Agreements. As of the date of this Consent, Harris has no
counterclaims, offsets or defenses against Fulcrum, Inc., with
respect to the Access Agreement and Grant of Easement and First
Anendment to Access Agreement,

3. Harris agrees not to amend, modify or terminate the
Assigned Agreement without prior written notice to and the
consent of the Banks at the address shown in Paragraph 4 hereof
and Harris agrees, if a default in the performance of Fulcrum,
Inc. occurs under the Assigned Agreement, to allow the Banks, if
they elect to do so, an opportunity to cure such default, within
forty-five (45) days of the notice of default, on behalf of
Fulcrum, Inc. and if they shall elect to do so, then to complete
Fulcrum, Inc.’s performance obligations under the Assigned
‘Agreement. In the event the Assigned Agreements are terminated
for any reason, including a rejection or other termination as a
result of a bankruptcy, and the Banks so request within thirty
{30) days of such termination, Harris shall enter into new
Assigned Agreements with the Banks upon the same terms and
conditions as set forth in the terminated Assigned Agreements for
the balance of the terms thereof.

4. Any notice given hereunder to the Banks shall be in
writing and shall be deemed delivered if mai,%d@;-”Qﬁa“f?ﬁ epaid,
registered or certified mail, return IECEiptu%ﬁg‘ﬁgg\Wr :

SEP 29 WNod
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Norwest Bank Minnesota, National Association
Eighth Street and Marquette Avenue '
Minneapolis, Minnesota 55479
Attention: Patrick G. Bassett

Vice President

Norwest Energy Finance

or to such other person or address as the Banks, or any of thenm,

may direct by notice to Harris at:

Dallas H. Harris and Alta Harris
1955 Teal Lane

Boise, Idaho 83706

Executed on the date set forth below to be effective as of
the date first set forth above,
Ads County, ldaho,

Ragues! of

DATE: %Nr 3 , 1988. _STEWART.TITLE. .

=
K _ nmzpz:jtg (4]
DATE Skiéégé?
JORN BASTIDA

Lyt 364l
Dallas H. Harris '

H é‘/ﬁ,»a,o;_/

Alta

CONSENT, P. 2



State of ffaho @

DEPARTMENT OF WATER RESOURCES
1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720 - (208) 334-7900

CECIL D, ANDRUS
" GOVENOR
" R. KEITH HIGGINSON
DIRECTOR

June 16, 1988

- Fulcrum, Inc.

- C/0 Dbavid P. H1rsch1

- 257 East 200 South Suite 800
Salt Lake City, UT 84111

'.Re: 5551gnment of Permit No. 63-10028

Dear Mr. Hirschi: | i

1 have reviewed an executed assignment by which the Board of
Ada County Commissioners conveyed permit neo. 63-10028 to Fulcrum,
Inc.. T have also received a certificate of corporate status
issued by the Secretary of State, State of Idaho, which attests
“to the actlve corporate status of Fulcrum, _

: I find that the assignment and certificate of corporate
status fulfill the requirements of Sections 42~-205 through

. 42-210, Idaho Code, and specifically find that the permit was

.agsigned in good faith, and not for speculation or delay.

.. The files of the Department will be changed to reflect that
Fulcrum, Inc. is the owner of permit no. 63-10028, and Fulcrum
will receive all correspondence regarding the permit.

Sincerely,

| 5’%4)@2”4\7

GARY SPACKMAN, Supervisor
Water Allocation Section

GSs:if
- CC: Teresa Elliott

Ada County Commission
Western Region

SEP 2 v 1908

AT A L s

i

. §
¢

| RS A SR



FEVER e

- JUN 151988 NO. 780

Nenartment of Water Resources STATE OF IDAHO
DEPARTMENT OF WATER RESQURCES

ASSIGNMENT OF PERMIT

Ada County, a political subdivision of the State of Idaho, herehy
assigns to Fu]crum; Inc., an Idaho corporation, of 257 E. 200 South, Suite
800, Salt Lake City, UT 84111, ATTN: ' David P. Hifschi, Esq., all its
right,'titIE3'and interest in and to Permit No. 63-10028 to appropriate the
pub1ic waters of the State of Idaho.

MADE this _j¢ day of June, 1988.

BOARD OF ADA COUNTY COMMISSIONERS

MicHae . nson, .Chairman

By:
Judy Peavey, Commissioner

6

Vernon L. Bisterfeldt, Commjksioner

By:

- ACKNOWLEDGEMENT

On this day of June, 1988, before me, the undersigned, a
Notary Public in and for said State, personally appeared Michael L., Johnson,
and Vernon L. Bisterfeldt, known or identified to me to be
duly elected, qualified, and acting Commissioners of Ada County, Idaho, and
John Bastida, known or identified to me as the duly e]ec@&ﬁ%yjrpghﬁq
-‘%ﬁ'.:';ﬂ;" ;;"u,‘;""' J“:‘;I

SEP 2 v 1yud
ASSIGNMENT OF PERMIT - PAGE 1 of 2
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acting Clerk of Ada County. State of Idaho, whose names are subscribed to
the within instrument, and acknowledged to me that they executed the same
_ IN WITNESS WHEREQF,

I have hereunto set my hand and affixed my '
official seal the day and year in.this certificate first above written

%
' \[\\\‘\\F

'//I'Hs‘.fHFH.

Residing at Boise, Iﬂahé

My Commission expires: ;5142—§2§£;

\
W\
a‘

ASSIGNMENT OF PERMIT - PAGE 2 of 2
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CERTIFICATE OF CORPORATE STATUS
OF

e —

O O

FULCRUM, INC.

I, PETE T. CENARRUSA, Secretary of State of the State of Idaho, hereby certify
that I am the custodian of the corporation records of this State.

I FURTHER CERTIFY That the records of this office show that the above-named

—

A RO A A s LS

corporation was incorporated under the laws of Tdaho and was issued a '

—————rm—

certificate of incorporation in Idaho on Septemben 28, 1984.

IFURTHER CERTIFY That the corporation’s authority to do business has not been

r—

forfeited.

Dated June 14, 198§

e e e T TR I
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e nmsnamnsnw.ar WATER RESQURCES

“u,i; 5 e e W e e wm . d E e m e e m owem . e - - -
STATEHOUSE
BGISE, IDAHO 83720

(200) 334-4440
DECEMBER 04, 1987

CBTATE TF ICARU -
£50 WAIN ST.
BOYSE, (I6  8¥10T

BERMIT APFROVAL NOTIOE

.'péés-bﬁawmifku..&3exoozs
B DEAR PENRLT HOLDER

ENCLUSED (18 & COPY QF YOUR APPROVED APPLICATION FOR FEKMIT. WE Die
RECT ra&ﬂ151:auw!ﬁu-1cl‘ue*cannxtrcus GF #PFRGVAL ON THE FUURTH BAGE,

*WL@;&% &&IAHVISEB THAT BRICH APPLYICATIONS FOR FEE“IT HAVE BEEN FILED

10 APBROPRIATE WATER BRCM YQUR EOURCE WHECH MAY IMBACT THE AVAILA=

CBILIYLY IOF. WATER M0 BE USED UNDER THIS PERNIT. THEWEFORE, Y0OU SHOULD
e BE SUNE L0 ANALYRE THE IMPACT OF. iHﬁﬁE RIGHTS BEFORE MAKING A ﬂAJUR
'jiﬁkkﬁ&%ﬁiﬁ? SN YBHH Hi%!ﬂ UEHE PRUJELCT,

i %ﬁ%ﬂﬁﬂl&ﬁ nauixsutﬁ PEET OR MURE 1IN HEIGHY. OF HAS AN Iie

ONPACITY OF 80 MCHE«FEET OF WORE, CERTAIN TAM SAFETY RE=

L GUTREMENTE T NUST BE MET. PLERSE CONTACT THE REGLONAL QFFICE NEAREST
-wﬁuuaﬁn auaxwranaa INFORMATLION. _

?ﬁbﬁj&kgﬁﬁﬁiaTHt=ﬂEﬂﬂI&&NﬁNI>THAIahs A PERNIT HOLDER YOU MUSYT CUNMENCE

. THEEXCAWATION CR CONSTRUCTION LF DIVERTING WORKS WITHIN UNE YEAR UF

CFRE DATE THE PERMIT wAS JSSUED, :ANE YOU MUST FROCEEC DILIGENTLY UNTIL

CTBE PROJECT 18 COMPLETED. THE ENCLOSED BLUE CARD MUST BE CONPLETED -
- AND RETURNEL TO THIS CFRICE AS SUCN AS YUU COMMENCE CONSTRUCTION, NG
LATER XBAN ONE YEAR PRGN THE DATE THE PERMIT WAS ARBROVED,

‘We HAVE EMCLUSED A FORN ENTITLED ®INSTRUCTIONS 0K PROCF OF HENEF L«
CIAL U8, WSLEASE READ THE INSTRUCTIONS CAREFULLY SINCE YOU WUST
TAKE FURTHER ACTION 0 DEVELUP THIS PERMIT INTC A LICENSE.

jsznc&ﬂttw _
NivioriaitD
GARY &ﬂhﬁﬁwlﬁ ”
:summxaw, uua Al.mcmwu SECTION _ ytu'zﬁlﬂﬁﬁ
-_'G&: s T B |
_ ﬁﬁCLﬂtﬁhES S _ i



. 41 FERC 9 62,138

UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

Fulerum Inc. Project No. 4881~012

ORDER APPROVING WILDLIFE MITIGATIVE PLAN
{Issued November 9, 1987}

On September 17, 1987, Fulcrum, Inc., licensee for the
Barber Dam Project, filed a wildlife mitigative plan reguired by
article 24 of the license.

The plan includes measures to minimize the potential for raptor
electrocution resulting from construction of the transmission
line and includes a statement that construction activities would
be scheduled to avoid impacts to waterfowl nesting downstream of
Barber Dam.

By letters dated March 17, 1987, and May 11, 1987, the Idaho
Department of Fish and Game and the U.S. Fish and Wildlife
Service concurred with the plan as long as contruction activites
outside of the powerhouse did not occur during the waterfowl nesting
period (March 15 to May 31).

According to the licensee, external site work is expected
to be completed by January 31, 1988 (letter dated October 5,
1987), and thus would not affect nesting waterfowl. 1In the event
the present construction plans are changed, all external site
work must take place during the period of June 1 through March 15
to avoid impacts to nesting waterfowl.

The plan, as amended herein, is consistent with the
requirements of the article and is approved.

The Director orders:

(A} The wildlife mitigative plan filed on September 17, 1987,
is approved.

(B} All 51te .work outside of the powerhouse must take place durlng
: the perlod of June 1 through March 15. O T
.. {C) This order is issued under authority delegated to the'Director
and is final unless appealed to the Commission under Rulée 1902

within 30 days from the date ;f this order.

Dean L. way

Director, Division of NOV 19 1987 .

Env1ronmenta1 Analysis
ok R
AR ?:};h L

o B Department of Water Resources

{ DC-A-31
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MEMORANDUM
T0: File 63-18628
FROM: Jim Johnson
DATE: October 6, 1987
RE: Review of Information Provided Pursuant to Requirements of

Rules & Regulations

The applicant has determined that peak use is estimated at 20808 cfs, with
the average use around 19@¢ cfs.

The application for permit requested 3880 cfs. Since there is no apparent
justification for 3000 cfs, the application should be reduced to the amount
that is a realistic estimate of the appropriation.




Form No. 202a b ‘
3/79 -

State of Idaho
Department of Water Resources

APPLICATION FOR PERMIT ANALYSIS SHEET

INITIAL REVIEW BY:\ APPLICATION NUMBER: “G3- rOoas

CHEGK :
ource, Field check by:
Point of diversion. Date:
County. ~ Comments:

E
Quantity of water and period of use.
&Description of diverting works.
Time required for beneficial use of water,
Place of use or acres irrigated.
Map.
Signature.
Fee.
O Yes %No Field check required.

O Yes No Critical groundwater area.
Yes [ No Reguest dam safety information. Sent by: Date:
Yes 1 No* Inform to receipt.

*REQUEST THE FOLLOWING ADDITIONAL INFORMATION FROM THE APPLICANT:

SEND COPIES TO:

0, Idaho State Health Department.  Copies sent by: - Date:
Idaho Fish and Game Department. e S R

O ldaho Department of Lands.

O U.S. Bureau of Land Management.

O U.S, Forest Service.

O Other
PROCESSING:
0 Yes No Platted by: Map No.
O Yes “0 No ther rights on same place of use. (23 ~ GE¥ ~.2 00V EFS - 1Y/FO/FO- Fees s -

Toon gec. Qo ~67-381e ~f 300 ¢rs - 14fbt/0 - pouis - BACOF Lorrtng? OO .
>ﬁ Yes 0O No* In form for advertising. ’
Final date for protests: _©/ vi a3 ian 8%
O Yes ONo Protests received. If yes, record information on 4th page of application,

FINAL REGIONAL PROCESSING REVIEW:
»7W Affidavit of publication received. Date: _ = ., 2 3 wl acl@>
¥[ZApplication published correctly. If not, record action taken:
F[fee amount, receipt date & number, recorded on application, =z 5./ 2ty
ublication dates and paper, recorded on application. Té4atee ShaXan o TR S

”opHEmtem' dates, withdrawal, etc., recorded on application.  “"% . a b{, a2 f 2

Recommendation & initial, recorded on application.
es £l No Measuring device required.
O Yes (o] Access port required.
es O No Will water be delivered by watermaster? If yes, what district? § 3

‘ﬁ %{2%4‘3 Date of priority recommended.
Spetia iti . 3 o
Sl , .. L
o’ ® . Y e apret
FEB 791988 1 i B 4

@ ., INR/RIB IO
By: NRS EEE TrBatei~ b L2519 v ;@&3 \if j'%,"ﬁ @
STATE OFFICE REVIEW: ¢ <2% v . i;
TR, ' T

[1 See attached sheet foPThore IMOMatiBT " = ‘e

By: ¢‘é / Date:
T leado FERS ETIEX A Qﬁv’
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POINT OF DIVERSION AND STREAM INDEX INFORMATION

TRACT  SEC  TWP  RGE ' '18)"  REACH

—— —— - —— - = - — — e — — —

IDAHQ STRAEAM COQDE INDEX

] . .
— o ——— — — s Y A it — e —

TRACT  sec  Twp  RGE ‘ot TRV REACH
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IDAKQ STREAM CODE INDEX
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IDAHO STREAM CODE INDEX
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IDAHO STREAM CODE INDEX
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te of Idaho

PARTMENT OF WATER RESOURCES

STATE OFFICE, 450 W. State Street, Boise, Idaho

CECIL D. AKDRUS ' Mailing address:
Govetner Statehouse
Boise. Idaho 83720
A. KENNETH DUNN (208) 334-4440
Director

July 1, 1987
RE: Application for Permit No. 63-10028

Bruce Blaser

Interwest Hydro, Inc.

3350 Americana Terrace, Suite 300
Boise, ID 83706

Dear Mr. Blaser:

Per your request, we have reviewed the above referenced application
and find that we will require some additional information regarding
this project, prior to any further action being taken.

You were given a copy of our Water Appropriation Rules and Regulations
during your visit to our office on June 30, 1987. Be advised that

you must supply all the pertinent information required in Rule 4,5,3.
(see Rules 4,5,3 through 4,5,3,5,1.}

Once all information has been gathered and submitted, we will be able
to proceed with processing the application.

Sincerely,

KAY WALKER
Technical Records Specialist

iCKUFILMED

bt ¢y 1988
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POWER CALCULATIONS FOR APPLICATION NO. ~/00

'452 zéf .74 £7EQC¥) '
Ariowatis . p . ‘

' ' : Y').) Affidavit of Residency
cfs m, o ! wnership of Facilities

)
it

Q=
: . Thancial Ability .
H = feet 33 ' ‘ .) Feasibility of Project
' : a. Plans, drawinas
-e = efficiency b. Economic analysis

ha.ﬁ UGGHM Y*Compliance w/FERC

*only for projects of more than 25 cfs
gr _more than 300 horsepower.

\»KS*‘¢>¥=

c-one - SWALLE) - 23Tt -0.9R T bt
PQW__ x 23 b%ooo g _ |

3000

Based on the ab alculations the proposed proaect _
must have an qg % efficiency. _ ‘%‘

*******************************************************************-k***********************@

OVERLAP REVIEW ,‘;jL&;. 'ﬁﬂ*’(' Yae/f7. | | ]!aﬂt‘(gsg

'BYPASSED AREA | | : ' ~./







STCnQ of 1daho ‘
DEPARTMENT OF WATER RESOURCES

WESTERN REGION, 450 W. State Street, Boise, idoho

JOHN V.EVANS Mailing eddress:
Governor ' o Statehouse
_ ‘ Boise, Idaho 83720
A KENNETH DUNN ;
Direcror _ November 12, 1986 (208) 334-2190

Cock Electric, Inc.
P.0O. Box 1071
Twin Falls, ID 83301

Re: Application for Permit No. 63-9640 .
Gentlemen:

This office has recently received from Mr. Dave Collins, an angineer for
Ada County, copies of documentation from the Federal Engery Regulatory

! Commission (FERC) relative to the proposed Barber Dam hydroelectric

development, including the Order Denying Rehearings dated October 18, 1985.
This documentation shows that the FERC license remains in the name of Ada
County and Arthur L. Bloom.

The purpose of this letter is to inquire about the status of your
involvement with this project. Please provide this information no later

than November 21, 1986, to enable the Department to assess the opportunity
for further action on water rights at the Barber Dam site.

Smcerely p

David R. Tuthill Jr,, Ed’\
Manager, Western Water Reglon Office

DRT:nl

c.c. Dave Collins

FEB 291988
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)
UGT 2 8 \%b UNITED STATES OF AMERICA

FEDERAL ENERGY REGULATORY COMMISSION

- _g?qugﬂaommissioners: Raymond .J, O'Connor, Chairman;
- Am—— =

A, G. Sousa and Charles G. Stalon.

Ada County, the City of Boise,

Project Nos. 4881-005,
and Arthur L. Bloom

=006
Cook FElectric Company Project Nos. 35%8-0902,
-003

ORDER DENYING REHEARINGS
{1ssued October 18, 1985)

On December 23, 1983, the Director, Office of Electric Power
Regulation, issued an order granting a major license to Ada
County, the City of Boise, and Arthur L. Bloom {Licenseesg) for
the Barber Dam Project No. 4881 and denying Cook Eléctric Company's
(Cook} competing application for preliminary permit for Project No.
3598, 1/ The Barber Dam project will he located on the Boise River
in Ada County, Idaho.

On May 18, 1934, in response to timely petitions for appeal
filed by Cook and the Licensees, we issued an ocrder atfirming the
Director's order with one modification relating to the deadline
for the start of construction. g/ The Licensees and Cock have
requested rehearing of that order. For the reasons discussed
below, the requests for rehearing are denied.

1. Cook's Rehearing Request

Cook argques that: its preliminary permit application should
be reinstated; the license for Project No. 4881 should be revoked:
and the license application for the project should be rejected,
Cook contends that the Commiassion erred when it accepted the
license application for Project No. 4881 after the deadline had
expired for filing applicarions in competition with its proposed
Project No. 35948,

Cook's requesat for rehearing merely incorporates by reference
the arguments presented in its appeal of the Dlrector's action; no
new arguments are advanced. Since we gave full consideration to

1/ 25 FERC % 42,399 (1983).

2/ 27 FERC % 61,285 (1984),

DC-A-8

!

/

these arguments in our previous arder *ﬂé@wil@f}@ny Cook's jrequest
for rehearing. 3/ ‘ @ Lo

.
II. Licensees' Rehearing Request P

The application for the project and many of the Exhigit F
drawings approveq as part of the ligense indicate that thi project
reserveir has a surface elevation of 2775.5% m3al. Howse , we
generally reguire that lands above the normal surface elvation be
included in licenses to allow for the operation and maintenance of
the project and control of the shoreline, including provision for
flood stages. The Licensees' revised Exhibit G-2 drawings, dated
December 22, 1982, indicate a project boundary that appears to be
generally above the 100 year flood line, which is approximately the
2780 m3l contour line. Part of the project's reservoir is owned by
the Idaho Parks Foundation (IPF) and held in trust for the benefit
of the residents of Ada County. In addition, portions of the
reservoir’'s shoreline falling within the project boundacty may be.
owned by private individuals, although Ada County has retained
flood and flowage easements on all of this shoreline. :

Project Yos. 4881-905, -006
3598-002, -00Q3

The Licensees contend that the project boundary indicated in
the revised Exhibit G-2 drawings reflects a project shoreline that
greatly exceeds any realistic requirement of shoreline contral
(including provision for flood stages), and therefore argue that
the project boundary contour line should be changed to 2777 msl.
Licensees further request a waiver of the Ffee nwnership requirements
of Article 5 of the license to allow Licensees to acquire the right
to use in perpetuity, for legitimate project purposes, the lands
within the project boundary owned by IPF, .

The Licensees have misconstrued the terms of their license.
Revised Exhibit G-2, which indicates a project boundary generally
above the contour line of 2780 msl, was approveéed and made part of
the license only to the extent that it shows the general location,

3/ As we discussed in our order on appeal, under the Commission's

decision in Georgia-Pacific Corporatiom, 17 FERC 161,174 {1981),

- competing license applications could be filed any time before
the Commission issued a preliminary permit for the same site.
Although this policy was changed by a final rule issued March 20,
1985, the new rule did not become etfective until June 10, 1985.
See “Application for License, Permit, or Exemption from Licensing
for Water Power Projects", Order No. 413, iasued March 20, 1985,
50 Fed. Reg. 11,658 {March 25, 1985).

Depariment of Va'e
Wastern Regional Oifice
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Froject Nos. 4881-005, -006 -3~
3598-002, -003

description, and nature of the project boundary. 4/ Article 26
requires revisions to, among others, Exhibit G-2 to establish a
final project boundary. Specifically, within 90 days after the
complevion of construction, the Licensees must file revised

drawings for Commission approval showing the project as built.

Although the currently-indicated project boundary appears to be
an appropriate project boundary, Licensees may seek approval of
a different boundary at the time they submit revised Exhibit G

"drawings for approval pursuant to Article 26.

The Licensees alsoc misunderstand the requirements of Article 5
of their license. Under Article 5, the Licensees must acquire all
lands necessary for the construction, operation, or maintenance of
the project within Eive yeara. However, thevy may do aso by acquir-~
ing. title in foe or the right to use such lands in perpetulity. The
purpaose of standard license Article 5 is to ensure that licensees
obtaln sufficient control over all property Llnterests necessary for
project purpcses., 5/ The proposed conveyance by the IPF to the
Licensees, their successors or assigns, of the right to use in
perpetuity the lands of the IPF within the proiject's boundaries for
all legitimate project purposes complies with the requirements of
Article 5. No waiver of Article 5 is required,

The Commission orders:

(A) The request for rehearing filed by Cook Electric Company
on June 18, 1984, is genied.

(B) The.request for rehearing filed jointly by Ada County, the
City of Boise, and Arthur L. Bloom on June 18, 1984, is denied.

By the Commission.

tr { S EAL) |
LB F. Ll b

Kenneth F., 'Plumb,
Secretary,

4/ See 27 FERC at h1,527.
5/ See Niagara Mohawk Power Corp., 16 FERC 1 61,180 [1p81}.

il

FEDERAL ENERGY REGULATORY COMMISSION
WASHINGTON, D.C. 20426
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32 FERC % bﬁ,34?

UNITED STATES OF AMERICA i .
FEDERAL ENERGY REGULATORY COMMISSION o

ey R TA T T
MY G380

Ada County, the City of Boise, Depar;m +* of Water Resources
and Arthur L. Bloom ) Project No. 48®d=0:07qwonal Oifice

ORDER AMENDING LICENSE
(Issued August 22, 1985)

On. December 23, 1983, a license for construction and operation
of the Barber Dam Project No. 4881 was issued to Ada County, the
City of Boise, and Arthur L. Bloom {Licensees).l/ Article 28 of
the license, as amended by order issued May 18, ~1984, requires
that construction of project works be commenced within two years
from the date of issuance of the license and that construction
shall be completed within two years from the start of construction.

Oon July 19, 1985, the Licensees filed a request for extension
of time to comply with Article 28.2/ The Licensees state that
because of continuing op9051t10n from the potential power purchaser,
they would not be able to obtain a f1nanc1ally satisfactory power
purchase agreement in the near future. The Licensees state further
that an ongoing rate case before the Idaho Public Utilities
Commission (IPUC) may not be determined before the end of 1985 and
that the IPUC has, in the interim, lowered its PURPA rate to 44.2
mills/kWh. They therefore ask that the construction start and
completion dates for Project No. 4881 be extended the maximum
possible. _ . -

~ under Section 13 of the Federal Power Act, the period for
commencement of construction may be extended once but not for more
than two additional years and the period for completion of
construction, carried out 'in good faith and with reasonable diligence,
may be extended when not incompatible with the public interest. -
- The requested eéxtension of time for start of c0nstruct10n will

therefore be granted. Since the period f el n is based
~on the construction start date, that peri i@"" E?ly extended.
1/ 25 FERC 162,399 o kLo 291988

2/ Authority to act on this matter is delegated to the Director,
Office of Hydropower Licensing, under §375.314 of the!Commission's
regulations, 49 Fed. Reg. 29,369 w@8dhlErrata issuefl July 27,
1984)(to be codified at 18 C.F.R. §375.314). This &rder may
be appealed to the Commission by any party within 30 days of
the issuance date of this order pursuant to Rule 1902, 18 C.F.R.
§385.1902 (1984). Filing an appeal and final Commission
action on that appeal are prerequlsites for filing an application
for rehearing as provided in Section 313(a) of the Act.

Filing an appeal does not operate as a stay of the effective
date of this order or of any other date specified in this :
order, except as specifically directed by the Commission.

DC-A-13
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It is ordered that:

(A) Article 28 of the license for Project No. 4881, issued
December 23, 1983, is amended to read as follows:

Article 28. Licensee shall commence construction of the
project within four years of the date of issuance of the license
and shall complete construction within two years from the start
of construction. :

(B) This order is final unless a petition appealing it to
the Commission is filed within 30 days from the date of its
issuance, as provided in Section 385.1902 of the Commission's
regulations, 18 CFR 385.1902 (1984).

Do Gooe,
e

Kenneth M. Pusateri
Acting Director, Office of
Hydropower Licensing

5% !!'Q!wu.ua
M n imﬁ
E a-hf‘

tEB 2_91988
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UNITED STATES OF AMERIL. T
FEDERAL ENERGY REGULATORY, COH“’lI:S

Before Commissioners: Raymond J. O'Conncr, Chaizman;  Departmens =i Res
Georgiana Shelcon, J. Zavid Hughes , Western i onal Oifice
A. G. Sousa and Oliver G. Richerd III.

Ada County, The City of Boise,

Frofect No. 4881-002,
and Arthur L. Bloom '

)
) -Q0G4
J

Cook Electric Company } Projiect No. 3598-00C,

-001
ORDER ON APPEALS

{Issued May 18, 19%&4)
On December 23, 1983, the Director, 0Office of Eleztric
Pewer Regulation, issued an order l/ issuing a license to Ade
County, the City of Boise, and Arthur L. Bloom (" Licenseas") for
the Barber Dam Project No. 4881-002 and cdenying Cook Electric
Company's (“Cook™) ~ompeting application for preliminary permic
(Project No. 3598-000). The project is loczted on the 3oiss

" River in Ada County, Idaho.

-

Cocok and the Licensees have appealsd the Director's C
Cook appeals the Director's accep ance cof the Licensses' 11

.
]

e
n

0

-
-
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intervene in the Project No. 48B1-002 proceeding, the issuan
of @ license to the Licensees,- and the denial of ”ook s permi
application. The Licensees have respcncded to Cook' apreal.

_ The Licensees accept the license issued DBy the Dirsctcr
subject to the issues raised in their zppesl. Eriefly stated,
the Licensees challenge the following license articles:

(1) Article 5, requ1r1ng “the acguisition -of title in fes
or the right to use in perpetu*ty all lards ﬂl;hln the
project boundaries;

(2} Article 28, requiring the commencemenz cf construction
within one year of the date of issuence cf the license

order; -
' ! ’ 'ﬁ "_“,e i
(3) Article 32, requiring payment of annuzl charges J'“H;*W,
to the United States; and Yy pi o
. . " - re iﬁtﬁ?‘
{(4) Article 33, requiring the establishment cf an ‘59/ ‘?
20 years 5&9 ’

amortization reserve account aster the firs
of operatlon. «

‘l/ Ada County, the City of Bozse. ‘and Aarthur L, Sloom, 2% FERE‘*
62,399 (1983). : . \/
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In addition, Mr. Oliver Gregerson has filed with the
Commission a document styled "Petition Appealing Staff Action
Pursuant to Rule 1902, 18 C.F.R., 385." Mr. Gregerson assar.s
that the Licensees' application for license contains erroneous
information that is material to the stability of Barber Dam.,

We have considered Cook's and the Licensees' arguments on
appeal and affirm the Director's order, with one modificaticn.
The start of construction deadline provided in Article 28 is
amended to give the Licensees 24 months to start construction,
£, In addition, we are rejecting Mr., Gregerson's petition because
" the document .fails to comply with the Commission's rules. ¥We
» - discuss each of the pleadings in turn.

" 1. Cook's Apneal

. Cook asserts that the Commission erred when it permitted
v+ the Licensees to file their license application in September
31982, It claims that the Georgia Pacific decision, 2/ under
* 7. which the Director allowed the Licensees to file their applica-
tion, conflicts witn Section 4.33(a) of the Commission's regula-
tions. 3/ <Cook also maintains that the Commission failed to
act within a reasonable time on Cook's applicaticn for preliminary
permit and on an agpeal filed by Cook's competitors. Cook ccncluces
that the Commission's action was an abuse of the Commission's

. discretion, and viclated Cook's rights under the Administrative
_ Procedure Act and the due process clause of the United States
© .. Constitution., 4/

Cook's arguments are essentially the same as those Cook
advanced in its reguest for rehearing of the Comnission's order
dismissing Cook's competitors' appeal as moot 5/ and in Cook's
motion filed October 4, 1982. 1In our May 20, 1983 order denying
Cook's rehearing, we rejected these earlier arguments, and -
affirmed that the license applitation was properly accepted and
that we had acted within a reasonable time in resolving Cook’'s
competitors' appezl. 6/ The Director, in turn, relied upon

-

2/ Georgia Pac. Corp., 17 FERC {61,174 (1981),
3/ 18 C.F.R. §4.33(a) (1983).

4/ 5 U.S.C. §§555(b), 558(c) (1982); U.S. Const. Amend. V.

%: 5/ Arthur Bloom and Ada County,?iz FERC 461,273 (1983}.

.1. 1|§ -
.

&/ Arthur Bloom and Ada County, 23 FERC 961,264 (1983), iﬁffé’gg
One argument not included in Cook's October 4, 1982 moticn, e gy
but which was included in Cook's request for rehearing a: it

this appeal, is that the Georgia Pacific cecision violates 3315
‘Section 4.33(a) of the Commission's regulations. fe do not Ot
agree, for the reasons set forth in the Georgia Pdcific
decision, _ e
. . -—,\ - .
T,
~ . ’f
e H
\-.Aq_\_;
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that order in ruling on Cook's moticn. We adopt our earlier
discussion and therefore uphold the D1rector s treatment of
Cook's contentions.

For the reasons discussed here and in our May 20, 1983
order, we do not agree with Cook's arguments. We therefore
affirm the Director's order and deny Cook's appeal. 7/ Cock
" does not challenge the Director's decision to favor the licsnse
application over the preliminary germit application,

Ii. Licensees' Appeal

A. The Project Boundary and Ownefship Reguirements

Concurrent with their application for license, the Licesnsees
filed a petition for waiver of the reguirement that they own all
project lands and facilities. The Commission imposes this
requirement through a standard license article (Article 5), 2/
The Director denied the petition for waiver, stating: 2/ -

‘The Commission has determined that where a dam and

reservoir are an integral part of a hydroelectric

project, those facilities must be licensed. The

Licensee must have sufficient control over project

"works to enable the Commission, through the Licensee,

to carry out its resgon51b111t1es with respect to -
the project.

Accofdingly,'the Director included Article 5 in the licansé.

-~

71/ Cook also appeals our failure to grant its timely motiorn to
intervene in the Project No. 4881-002 proteeding; we herzby
grant Cook's intervention nunc pro tunc. Cook has suffzred
no prejudice from our failure to act upon the intervention
earlier, since the Director considered the arguments corn-
tained in the motion in his order and since this appeal is
being entertained nothwithstanding Cook's earlier non- party
status,

8/ 54 F.P.C. 1824 (1975); 18 C.F.R, §2.9 (1983). License
Article 5 requires the Licensees, within five years of the
date of issuance of the license, to acquire title in fee or
the right to use in perpetuity -all lands, other than lenjs
of the United States, necessary or appropriate for the .f}
construction, maintenance and cperation of the preject, é;”wr5¢
to retain possession of all project property ‘covered by “he
license., . . | Feg

9/ 25 FERC 462,399 (1984) (citingc N.Y¥Y. State Elec., & Gas Cerp oy
16 FERC 461,176 {(1981}}. -

.y
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In their appeal, the Licensees reassert their raguest for
a waiver cf Article 5, insofar as it wculd reguire them to
acguire a portion of the project reservcir owneZ bty the Idzho
Parks Foundation ("IPF"). They maintain that tneir current
ownership interests, coupled with IPF's interests, meets the
Commission's needs under the Federal Power Act {"Act").

In addition, the Licensees now argue that the project otoundary
is excessive, and that the IPF property interests in gquesticn should
not be included in the project license at all. They assert that the
project reservoir extends only to the dcwnstrezm edges of scme islancs
(elevation unspecified) facing the upstream fzce of the cam. Since
resoluticn ©of this centention in the Licensees' favor would render
moot their request for waiver, we address it first,

The Licensees' argumenE that the project reservoir included in

"the license is too large is without merit., The argument hinges on t&2
Licensees' conclusion-that. the body of water Mcreated by an existing
dam [at & run-cf-river project] is not used in the generation-process.
This conclusion is erronecus. rThe body cf water, or reservoir, crez:zg
by a dam provides the head that operates the proiect, This is the by
of water that the Director included in the projesct bocundary. The clz2r
nexus between the Licensees' pcwér plént and the body of water that
would not exist but for the Barber Dsm, and which is necessery for g
generation, justifies the Director's finding thzt the resarvcir is a
integral part of the proposed power plant and must be licensed. 10/ -

Furthermore, the Licensees' zrgument is at odds with their own
application and request for waiver., The application stztes that the
existing development includes 2 180-acre pool as a project feature
with a normal surface elevation of 2775.5 msl. This body of water,-
with additional provision to allow operation and maintenance of the
project and control of the shoreline (including crovision for flood
stages), see 18 C.F.R. §4.61(f)(4)(1), was generally approved by the
license {final approval must await the filing of as-built Exhibit G
drawings, required by Article 26). The applicatiocn states that the
portion of the pool owned by Ada County would be encompassed within
the project boundary, while the remainder of the pool, cwned by IPF,
would be excluded. The application was accompanied by a request that
the Commission waive the requirement thzt the Licensees own the full
"reservoir”. In light of these statements, it is untanable for the
Licensees to now argue that the portions of the project reservoir in-
cluded in the license that are owned by IFF are not part of this hycrz-
electric project. 11/

lo/ see N.Y. state Elec. & Gas Corp., 16 FERC 451,176 {19 !@

11/ The Licensees attempt to distinguish their earlier acmi é?
that the project includes a 180-acre "pool” by ncw uing
that a "pool" and "reservoir" are different. This argfﬂy

is unpersuasive, These terms are ccwmonly used 1nuerchangé9;3&8
in this field.
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If the Commission concludes that the Director inclu<sd =ha
corrzct body of water as the project reservoir, the Licersees
request that they be relieved of  their obligation to acguirs

-

the additiOnaI»prOpertv 1nterests nowaowned by IPF. The _;gawsees

that they do not own are held in- trugt b;_I?F for use as &
wildlife reserve. and for other beneficial public uses. They

.. further assert that tg.acquire:'fee simple property interests
. wouldxGisrupk, the present.land use -scheme, disturb community
Y harmony, and cause delayv. In addition, the Licensees mairtezin

that acguisition cf fee simple is not necessary. to protect the

"l United States Government's interest in the event of federzl

takecver. Finally, the Licensees assert that the Director's

L. application of the New York State Electric & Gas case tc this

» situation was error. 12/ In an attempt to distinguish the

cases, the -Eicensees assert thzt here, one co-applicant owns

.the dam, project operation is strictly run-cf-the river, and

- fish, wildlife and other environmental concerns &are protac:ec oy

'Proper»y interests for a new license or in the event of f-“f

12/ N.Y. State Elec. & Gas Corp., 16 FERC 461,176 (1981)

an existing trust,

This Commission has consistently reguired licensees to
acquire.sufficient control over project works to enable tnz Cco-

-Mission ﬁthrough the llcensee, to-carry out its respcernsibilities
with respect to the project. W«e have held to the belief tnat: 13-

'-!S]tandard,Article S...has proven tc be the most
efficient means of assuring the control cf &ll rezl

- froperty ‘interests necessary for project purpcses, -

- cbviating a variety of potential c1spute= and compli-
cations with the holder of fee title during the

. terms of the license and in the event of recapture

Tior rellcenslna under Section 14 and 15 of the Act.

The lluensee s property interestis must Dbe broad enougnh to
encomgass 3all legitimate project purposes under Section 134
of the Act, ’

1]

The _Licensees'. propcsal would _nct give us suffiicient
control to meet our r95pons1b111t1es uncer the Act., The Icahs
Parks foundation's and the Commission’s view of how the prciec:
should be operated may at times differ. 1If this occurs, the
Commission may well be unable to require the Licensees to
fulfill a necessary project purpose. - In addition, the Comnission
will be unable to ensure that the Licensees have sufficient

-

— . ) ?t
13/ Niagara Mohawk Power Corp., 16 FERC $61,180 (1281). 4.&,&%
'% anﬁ%ﬂfﬁ“
.,
"\-.1,“
T

i’i}’!g ﬁ
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takeover., For these reasons, the Licensees' prcposal is not
acceptable. 14/ ‘

The Licensees' attempt to distinguish the New York

State Electric & Gas decision is unpersuasive. None of the
referenced differences between the cases diminish their ccm-
mon tie: the applicants’ proposals did not give the Commis-
"sion sufficient authority to carry out its responsibilities
under the Act. The Licensees' argument that the Commission's
property ownership requirements grossly exceed congressional
“intent is also unpersuasive; Congress provided that the

Federal Government or a new licensee could take cver all projecs
works at the end of the license term, and could do so undsr the
compensation formula specified in the statute. 13/ This coulc
not be accomplished if somecne other than the licensee held any
necessary project property interests.

B. Commencement of Project Construction

The -licenseg..currently gives_the.Licensees twelve months to

commence project construction;, thg LlcenSees assert that the;

_ nzed an additional twelve months. Upbn“reviewsof the various

"conditions placed upon the authority to construc: this facility,
we find that the.Licensees'. request.:is reasonable. In additicn,
the Director normally provides a two-year construction ccmmencz-
ment requirement for projects of this type. 16/ Therefore,
article 28 will be modified to require commencement of construc-
tion within 24 months. This period will be calculated frem the
date provided for in Ordering Paragraph {A) of the order f*on
which this appeal ‘is taken,

C. Annual Charges Under Section 10(e) - - .

The Licensees challenge -the imposition of Article 32,
which requires the Licensees to pay the United St:=tesc an annual
charge for the purpose cf reimbursing the United States for the
cost of administration of Part L of the Act. The Licensees
assert that these annual charges inhibit the development of
small hydroelectric pro;ects, and that the Llcensees are there-

.14/ We are sensitive to the problems raised by Licensees, yet
must ensure that the license's purposes can bte carried out.
In addition, we are mindful of -the needs of future licensces
for any subsequent licenses that may be issued for the '
project. 1If the Licensces can show that acquisition of scme
property interest less than fee simple will be sufficient

for project purposes, we will entertaln a motion r eanencérznt
of the 11cense at that time. : ??-mhw
15/ 16 U.S.C. §§807-08 (1932).‘#g% | | ‘*df&ﬁaéi?
: ; '
1/ Long Lake Energy Corp., 26 FERC 161,317 {(1984). t-ud‘(}-]gga
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fcre entitled to an exemption from this portion of the Act undex

th2 Public Utility Regulatory Policiss Act of 1278 {"PURPA"I).

The Commission issues exemptions from all or part cf Part 1

of the Act under Section 408(5) of the Energy Security Act of 1380
"ZSA"), which amended Section 405 of PURPA. 17/ The Licensees

also assert that they are entitled to an exemption from annual

charges because two of the three licensees are municipalities

within the contemplation of the Federal Power Act. is8/

~ - The Lequlrement to pay..annual charges was c*operlj 1mpcsed
In East Columbla Basin Irrigation District, we enunciated a
prospective policy of not granting.exemptions from Section 10(e)

‘annual charges unless an-exemption from-all - licensing -provisions

were granted..- 19/ wve reaffirm th1s,p011cy because we continue t0
believe that where an applicantﬁhas sought to retain the benefdts.
apc protect1ons -ofva licensavitwis-appropriate to-zatso=incur the

cQncomitant responsibilities?™ This Commission's responsibilities

‘do not end with issuance of a license; continuous regulatory

supervision is required. 20/ If wg¢ did not reguire these

-Llcensees to pay their fair share of these expenses, an unfair

burden would fall upon other licensees, who would bear the
acdministrative expense of a project they did not develop.

Furthermore, reguiring a licensee to pay its share of the
ccsts associated with administration of Part. I of the Act coes
not contravene Congress' desire that the development of small
hycroelectric power projects be expedited. The Licensees have

7/ 16 U.S.C. §2705(d) (1982); 18 C.f.R. §§4.101-.108 (1983).

—

—

Pt

/ Actually, the Licensees have reguested a "waiver" rather
than an "exemption" uncder Section 408(b) of the ESA
and Section 10(e) of the Act. Since both cf these statutes
provide for exempticns from, rather than wzivers of, these
charges, we are treating the Licensees' reguest as a
request for exemption., We have no statutory authority to
waive annual charges, except for projects of 2000 horsepcwer
or less. See 16 U.S.C. §803(i) (1982). The Barber Dam
Project would have a capacity of 5520 horsepower,

———

~

17 FERC 461,218 (1981).

12

20/ For example, the several studies which the Licensees nmust
completa - the performance of which the Licensees use to
justify their request fdr an axtension of time to commence
project construction - must all be reviewed a Jepproved
by the Commission or the Director. Eé&iﬁ;?“-

(-\.r-l
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proviced no evidence that Congress, in epacting E5A Secticn
308(5), intended tc estzoliisn a class of licensed prolects that
would not have te pay znnual ¢harges. Furthermore, we havs not
- foupd that the annual charges Ior the costs of acdministration
cf Yhe Act have placed a major financial burden-on.licensees.
For example, in 1983, the annual administrative charge for a
4.14 MW project generating l6.5 million kWh would have been
$2148. 21/ We cannot guarantee what these costs, or what the
costs imposed by anv license azrticle, will be in the future,
Hewever, we do not believe that the impesition of these charges
is retarding the development cf small hydroelectric prcjects.
Accordingly, we will, not exercise our authority under the ESaA :¢
exempt Project No, 4881-000 from the requirement of Section
10(e) relating to the costs of administration of the Act, 22/

The Licensees' second greocund for an exemption from annual
charges lies in the language of Section 10(e)-itself. Section
lule) provides for exemption from the payment of znnuzl charges
by licensees for two classes of licensees: {1) states and
municipalities. {a) to the extent the project pcower is scld to
the public without profit or 135 used by the state ~r munici-
pality for public purpcses or (b) if the project is designed

primarily for navigationel purzceses, .and (2) licensees for
projects ci not more than two thousand horsepower, Czrtain
exceptions limit these exemptions. The Licensees assert thac

they qualify for the first eXEﬂptlon.

- The Licensees are incorrect. As joint municipal/nen-munici-
.pal licensees,: Ada County, the City of Boise, and Arthur L. Blcom
~d¢ not gqualify for the Spec1al entitlements accorded municipalitisgs
under the Act. 23/ Section 10(e) limits this exemption to statsas
and municipalities, both of which are defined in the Act. Hybridg

applicants do not fall within either definition, 24/

21/ According to the license application, this project will
cost in excess of $5,000,000,

——

22/ Further, the requeét for axémpticﬁ from Section 10{e)
annual charges shoulcd be Zenied.for failure to comply
with our regulaticns. See 18 C.F.R. §§4.,103(b), 4.,105¢(a),
4,108,

23/ See City of Fayetteville Pub. Works Comm'ﬁ, 16 FERC

W61,209 (1981), A 2y

24/ 1d.; 16 U.S.C. §796(6), (7) (1982),
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- D. Amortization Reserves Under Section 1073)
- The Licensees challenge the imposition of Article 3:Z
i:ﬂﬁi(requiring the establishment and maintenance c¢i a Secticn 10(d}
= 8 Ianortlzatl re§ Ja&z;accounthvpn three seperate grounis:
i) Sect18h 10(d) is an "unfathomable regulatory risk” that cis- -
Y5df courages the contrdcEIGR™3h/a" ElnanCLng of small hvdrc projects; o
3%‘ly(ﬂ Section 10{d} conditions are contrary to Section 210 of
5% X PURPA; and (3) Section 10(d) condltlons discriminate against
!’“gsmall hydro proJects. Lol
We,gonnqg.agrea"withnthe Isicensees' characterizetion of
the financial risks posed by the amortization reserve article, .
4i¥dor that the article significantly discourages investment in small
ﬁ“ﬁwhydro projects. Jo-our:experience " the article has not been a
e &major concgﬁg;gnﬁthe development of small hydroelectric projects,
g@,-and the Licenseeszhayesfailedstorproduce any evidence to the
&ar contrary.-25¢ More importantly, the article's valus to the
ﬁ; regulatory and relicensing processes justify the costz (12 any)
it imposes on these licensees 1n particular &anc¢ licensees in
gﬁ general. S
?fﬂﬁ" We .alsodo~hot™agreae—that- Article 33 conflicts with the
Qg“avoxded cost provisionsTof=PURPA Section 210. The zwcidsc cost
*#l provisions in PURPA provide a mechanism for estaclisning ratse -
«i-that encourage small power production. %We must presume that when
“g;-Congress approved PURPA,'lt was aware thst, twen-y veers into 2
:-4 hydroelectric project's life, a licensee's raturn con iis invest-
i ‘ment could require the licensee to set aside funds in zn azmortizeticn
4;; reserve account, thereby reduc¢ing the net invesiment that the
__llcensen would recover at takeover or relicernsing:; 2€/ Nevertheless,
}"Qith one minor exception, 27/ Congress ¢id¢ nct cive the Comnissicn
;;’ the authorlty to exempt any licensee from Sezticn . 13(c) oI the
@?;ﬁct - an action which it logically would have tzxen if it hac
f%;aoopted the Licensees' view that the avoided cecst provisicns of
yﬁgSectzon 210 of PURPA and the amortization res2rvz p cu151015 of
;{ Sectlon 10 (d) of the Act were in conflict,

.25/ The Licensees' action in this case supperts our conclusion.
The Licensees were presumably aware of the zmcrtization
reserve provisions of the Act when they eggliec for 2

el
B o

-'.E:E:"l' . .
LB license. Nevertheless, they did not recuest an exemption
';fg ] from this provision when they filed their zgzplication,

e i give any suggestion that the provision greventsc or di
Ly

i ! .

couraged their project,

<
e ]
.

R
. - .
%

26/ See 16 U.S.C. §§807-08 (1982).

The sole exception was for prbjects of 13 MW cr-
use conduit facilities. PURPA §213, 16 L.S.C. §

th
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"Two years later, when Congress established the S5 MW

exemption progrzm, it cave no indicaticn that it Selieved

na2re was a conflict between PURPA Section 210 2ani Secticr 10({<)
of the Act that required exemption of qualifying small pewsr
producers of 5 MW or less who obtained licenses {rom Sect-,n

10 (d) of the Act. 28/ More importantly, Congress did not a2llcw
the Commission to exempt applicants from the provisions of
Section 10(d) (or any other licensing requirement) for any small
power producer larger than 5 MW yet smaller than the 80 Mw
limit in PURPA Section 210 - an action which, as in 1978, it
presumably would have taken if it had adopted the Licensees'
view that the avoided cost provisions of PURPA and Sect1or

10 (d} of the Federal. Power Act were in conflict,

We.believe that the correct interpretation is that Con-

" gressi-fully’ intended SectYorf¥10%d)-to apply to small, power

‘producers- unless the Commission,determinged that an exemption wés
"both permissible:and-appropriate. We do not belleye that
exemption from this provision is warranted.

We.reject the Licensees®' argument Lhat the-amortization
reserve .prcvisions unfairly-discriminate.against nydroelectric
projects when compared to-other-alternative energy resources
encouraged uncder PURPA. Congress has clearly crezted distinctly
different schemes of faderal regulation for hydrcelectric
projects on the one hand and other gualifying hydroelectric
facilities under PURPA on the other. The differing treatment

"to which the Licensees object was fully intended by Congress.

While Congress has given the Commission the discretion to

"eliminate scome of these dlstinctions; we believe ithat the

preservatzon of Section 10(d}'s requirements is in the publi
interest in this case. .

A.common thread running through-the Licensees' argument
agaeinst the imposition of Section 10{e) annual charges and
Section 10(d) amortization reserves is :that they somehow jeopar-
dize or.at least prejudice_.the, economic_fezsibility of the
project' '~ The applicants presumably believed that the propcsal
presented in their application was economically feasible, and
the Director agreed. ‘Until now, there has been no suggesticn
that an annual charge for administrative ccsts cor requiring the
funding of an amortization reserve could prevent development of
this project. The Licensees cannot claim to have been unaware
of these- requ1rements. 28/ These circumstances undercut the
Licensees' suggestion that Artzcles 32 and 32 naterlally harn4§§5ir

project. | LR P
_ ' ' ﬁ”“ﬁ
€&$

28/ Energy’'Security Act of 1980, §408(b), 16 U.S.C.- G2705(c)ﬁ51 <2§'
4

Y.R. Rep. No. 1104, 96th Conq., 2d Sess. 276 (12?0).

29/ 1f the Licensees nevertheless do not wish to procéq?,

29 the: G@
can surrender the license. See, e.g9., Madera Irrig&&i::\

District, 21 FERC 461,156 (1982)
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Mr., Gregerson's Appeal

Mr. Oliver Gregerson filed &
réer on Jenuary 25, 1984, Mr. Cr
t2tus in this proceeding, and thus
nis actien. 30/ 1In addition, the Jocument was fllEO two days
after the cdeadline for filing an apgesl in this proceeding. 31/
-1nally, Mr. Gregerson did not file the reguiread nunber of
copies of his appeal, 32/ and dic not com*l; with the require-
ment that he serve a copy of his &ppeal on the parties to the
rocceeding 33/ - an omission whluh 2ppears to have substantially

2judiced them. 34/ Accordingly, we shall rzject this filing
T failure to comply with our rcgu-atlcns.

|l’ o}

]

l

.

Pty )

r
<

Because Mr. Gregerson's appeal rests upon his zssertion
that the Licensees' application for license contains erroneous
information material to the stability of Barber Dam, we have

uncertaken a full review of his allegations. We conclude that

the Director's reliance upon the 3daza prow1“~c under ocath by

~h2 Licensees was reasonable, Mr. Cregercon s appeal provided
no informetion that would affect the staff's incdependent stability
znalysis. - The Director's actiom {see Articls 30) acdresses the
substantial concerns for the statility of the Barber Dam and
cublic safaty and provides adequ:zte safeguar<s. Mr. Gregerson's
zllegations provide no basis to Zisturd the DlreFLOF's orger
issuing license,

The Commissicon orders:

{A) The appeal-of Cook Electric Compzany in this proceeding
s cenied. . o S . .

(B) The appeal of Ada County, the City of Boise, and Arthur
I, Blocn in this,proceeding is cdenied, except as provided . in
créering paragraph (C). .

(C) License Article 28 is hereby amended to read:

Article 28, Licensee chall commence construction of
the proposed project within.twc. years of the_date-of-issuance
of the license and shall complete construction within two years
from the start”of constructizn. -

18 C.F.R. §385.1902 (1982).

33/
31/ 1.

32/ 1a'c.F.R.,saes.2004 (1982). )

33/ 18 C.F.R. §385.2010 (1982). . *‘x@\
34/ No oné'ﬁaérregponded to Mr. Gregerscn's éppealrx\\

-
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(D) The agpeal of Mr. Oliver Gregerson in this proceeéing i3

- reiected.

By the Comnission.

{s AL )’

ATniBT FY {-

Kenneth F. Plumb,
Secretary.
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FEDERAL ENERGY REGULATORY COMMISSION AR o™ =~

Board of Commiséiong_;-i N ‘

——-ri .

Ada County, the City of Boise, } Project No. 4881-00%
and Arthur L. Bloocm

Cook Electric Company ) Project No. 359¢

JAN3 1984 e

ADA COUNTY
ZONING

ORDER ISSUING LICENSE (MAJOR) AND
DENYING APPLICATION FOR PRELIMINARY PERMIT

( Issued December 23, 1983 )

Ada County, the City of Boise, Idaho and Arthur L. Bloom
(Applicant) filed on September 7, 1982, an application for
license under Part I of the Federal Power Act (Act) to construct,
operate, and maintain the Barber Dam Project No. 488l.1/ The
project would be located on the Boise River, in Ada County,
Idaho, and would affect the interests of interstate or foreign
commerce. ;

Notice of the application has been published and comments have
been received from interested Federal, State, and local agencies.
No protests or petitions to intervene have been received from

the agencies, and none of the agencies objected to the issuance
of the license. Cook Electric Company (Cook) filed on April

4, 1983, a motion to intervene. Cock states that the application
for license for Project No. 4881 should be dismissed and that a
preliminary permit be issued to Cocok. The concerns of the
intervenor and commenting agencies are discussed below.

Project Description and Operation

The Barber Dam Project No. 4881 would consist of: (1) the existing
1,500-foot~long, 25-foot-~high embankment and timber-crib Barber
Dam owned by Ada County; (2) a l80-acre reservoir; (3) an intake
structure; (4) a powerhouse containing three generating units

with a total installed capacity of 4,140 kW; and (5) a transmission
line. 2/

1/ Authority to act on this matter is delegated to the Director,
Qffice of Electric Power Regulation, under §375.308 of
the Commission's requlations, 18 C.F.R. §375.308 (1983).
This order may be appealed to the Commission by any party
within 30 days of its issuance pursuant to Rule 1902, 18
C.F.R. 385.1902, (1983). Filing an appeal and final;

Commission action on that appeal are prerequisites é?::,_;ﬁé::r
filing an application for rehearing as provided in § @@iﬁﬁi’ ”ﬁm
313{a) of the Act. Filing an appeal dces_n e as

a stay of the effective date of tmwm FEB 29}388

other date specified in this order, gxcept as specifically

directed by the Commission, = T
\‘h‘——‘—._-_— a
2/ A more detailed project descriptioh is containeé-ia*alﬁﬁﬁizg* é
A

paragraph (B}.

DC-A-11
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. The proposed project would be designed for automatic operation
on a run-of-the-river mode.

P safety and Adequacy

The existing Barber Dam consists of an embankment section, a timber-
cr1b section, and a non- operatlonal 1ntegra1 powerhouse section.

R Lt LITEIRES e : Ordlnarl"y
. factor of safety ot two is generally con51dered the minimum
i acceptable for design. However, the dam has safely withstoocd
actual loads in excess of the loads used for the analysis;
therefore, giving due consideration to the lack of water storage
behind the dam, it is considered safe for normal coperation.
Failure of the dam during extreme flood flows would be gradual
and would not impose a hazard to downstream life. Failure of the
dam could 'result in a significant movement of the sediment
collected behind the dam. Article 30 reguires the Licensee to

" [V

file for approval, a report to show that dam fallure would not

is approved

The earth embankment section of Barber Dam would. be overtogped by 3°ff 2

. extreme floods and _would probably fail. Failure of the earth” rg;ti.
embankment by overtopping flood water would hot create a hazard P
to downstream life cor property. R

The existing non-operaticnal powerhouse is also a water retaining
structure, but the details of the powerhouse provided on the

It is concluded that, under the conditions of this license, the
project will be safe and adequate.

Economic Feasibility

The project will generate an average 16,5 million kWh annually
which will be sold to Idaho Power Company.3/ An economic
comparison of the Barber Dam Project to a coal-fired alte gbmge
shows that over its 50-year economic life, the proposed hjﬁ*

project would have a levelized annual benefit of $234,000. &ﬂ”‘:{wm
Therefore, the project is economically feasible. F

3/ This is equivalent to the energy that would be generated
by the consumption of 23,300 barrels of oil or 7, 600 tons of
coal at a thermal generation plant. P
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Wildlife Resources

The Boise River in the vicinity of the project provides habitat
for wintering and nesting waterfowl. The Federally listed
endangered bald eagle winters in the ‘area and uses large trees
in the riparian zone for roosting.

The U.S. Department of the Interior (Interior) and the Idaho
Department of Fish and Game (IDFG)} recommended that the Applicant
create new riparian habitat and compensate for the loss of

large roosting Efg¥@ato replace the habitat that would be-
destroyed by the pro;ect. Interior also recommended that the
AQQLican;,lim;;_heavy“;ong;ructipn and/orwblasting:to the

';@gggts_;gmnestagg“waterﬁgwl and w;pterlpg bald gggggg. IDFG
also recommended that the Applicant should design and construc
transmission line facilities to protect raptors.4/ The Applicant
has agreed to implement the recommendations.

Article 24 requires the Licensee to prepare a QEeinirrrBiiigatEon

$RIZMH that would address the agencies' concerns. GStaff also
concludes that implementation of the measures required by Article
24 would adequately protect the endangered bald eagle.

Water Quality

The U.S. Environmental Protection Agency (EPA) and the Idaho
Department of Health and Welfare (IDHW) expressed concern about the
possible adverse effects on water guality that would result
from the removal of a sand bar. The EPA also expressed concern
about the dredging of sediments from the river. The Applicant
received on September 21, 1983, water quality certification for
the prOJect from IDHW. Artlcle 36 requ1res the Licensee to

£ SRR R R R ot FrogiRih that would

anlude measures to protect water quallty.

NPPC Fish and Wildlife Program

Pursuant to Section 4(h) of the Pacific Northwest Electric
Power Planning and Conservation Act of 1980, Pub. L. No. %6-501,
the Northwest Power Planning Council (NPPC) developed in 1982

a fish and wildlife program to protect, mitigate, and enhance
fish and wildlife resources in the Pacific Northwest. The

4/ The IDFG for its comments on ‘the application, submitted ﬁ(gﬁww

several conditions appropriate for an exempted preject. EB
The IDFG's concerns are provided for in the standard 29]9&
articles of the license.
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" project does not appear to conflict with NPPC's fish and wildlife

program. Nevertheless, Article 34 reserves in the Commission

the authority to order, where practicable, alterations in project
structures and operations in order to take into account NPPC's
fish and wildlife program.

Recreational Resources

An uncompleted section of the regional Boise River Greenbelt
Blkepath is tentatlvely planned to be constructed within and

Ada County, is committed to the completion of the bikepgath
and has secured matching fundlng fxom_Interlor for th

is expected to cooperate in allow1ng‘USe of pro;ect“la' % for
completion of the bikepath where possible, thereby contributing '
to the comprehensive development of the Boise River.

Cultural Resources

Barber Dam is listed on the National Register of Historic Places.
The Idaho State Historic Preservation Officer (SHPQ) stated that
construction of a new powerhouse would have a visual effect on
Barber Dam, but the effect would not be adverse if the powerhouse
chsultatlon w1th the SHPO and accord;ng to the
it i i o ¥k Bt s e BERriomw

these standards to ensure that the powerhouse would be constructed
in a mannexr visually compatible with existing structures, and
would continue to consult with the SHPO. It is concluded -

that the procject would not have an adverse effect on historical
resources as long as the Applicant complies with Interior's
standards. The Advisory Council on Historic Preservation has

been consulted, Article 25 requires the Licensee to implement
these mitigative measures.

Other Environmental Impacts

The project would result in short-term, minor increases in noise
levels, exhaust emissions, and dust from construction activities,
and erosion and sedimentation from disturbance of land surfaces.
Dredging of the tailrace would temporarily increase turbidjty of
the river. Less than 1 acre of riparian habitat would be B¥i8&
Special license articles are included herein to protect wi
habitat and cultural resources.

On the basis of the record, and Staff's independent analysis, &9 198
is concluded that issuance of a license for the project would )
not constitute a major Federal action significantly affectlng
the quality of the human environment. -

e
o,
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other Aspects of Comprehensive Development

The project does not conflict with any existing or proposed
developments, makes good use of the flow and fall of the Boise
River, and will be best adapted to a plan for the comprehensive
development of the Boise River for beneficial uses upon compliance
with the terms and conditions of the license.

License Term

The proposed scale of development is less than that which would
warrant a full 50-year term since the project's dam and reservoir
currently exist. Therefore, pursuant to the Commission’'s policy g
for licensing projects involving moderate development, 5/ this f

Competing Application

Cook Electric Company {(Cook) filed on October 23, 1980, an
application for preliminary permit for the Barber Dam Project
No. 3598. Cook subsequently filed motions to reject the Applicant's
license application (and grant Cook's permit appli¢ation) and
intervene in the licensing proceeding. Cook argues that:’

{a) the Commission should not have accepted for filing the
Applicant's license application for Project No. 4881-002 as

the time for filing competing applications to Project No. 3598
had expired; and (b) granting Applicant a license and denying
Cook a preliminary permit would violate Cook's rights to the
due process of law guaranteed by the Constitution of the United
States, and would violate Cook's right to a decision on its
preliminary permit application within a reasonable time.

Cook's arguments are essentially the same as those set forth

in its request for rehearing of the Order Dismissing Appeal As
Moot issued March 4, 1983, by the Commission.6/ In the Order
Denying Rehearing, issued May 20, 1983, the Commission rejected
Cock's arguments and affirmed that the license application

was properly accepted and that the Commission had acted within
a reasonable time in resolving Cook's competitors' appeal.
Thus, Cook's arguments are rejected here.7/

Cook's preliminary permit application for Project No. 3598
proposes to study the feasibility of a similar hydroelectric

7/ See 23.FERC 161,264

5/ Lyndonville Electric Department, 7 FERC 61,324 (June 29, 1979).

6/ See Arthur Bloom and Ada County, et _al., 22 FERC Y6J;2%3

{March 4, 1983)_. | | ?E’&gﬁﬁFiww
) ey 2‘9]“ - ;

e T VT
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- project at Barber Dam with a capacity between 3,200 kW and

4,500 kW and an average annual generation of 15.4 million kWwh.
The proposal by the license applicant for Project No. 4881
would develop 4,140 kW with an annual energy generation of
16.5 million kWh.

Section 4.33(f) of the Commission's regulations states that, if
an applicant for license has demonstrated its ability to

carry out its plans, the Commission will favor the applicant
for license over a preliminary permit applicant proposing to
develop the same water resource.

This presumption is rebuttable, where the permit applicant can
substantiate that its proposal is superior to that of the

license applicant.8/ Here,.the permit applicant has not
demonstrated that its proposal is superior.9/ Since the license
applicant meets the statutory and requlatory license reguirements,
including demonstrating its ability to carry out its plans, the
application for -license will be granted and the competing
application for preliminary permit will be denied.

Petition for waiver

Concurrent with the application for license filed September 7,
1982, the Applicant also filed a2 petition for waiver of ownership
requirements. The Applicant states that part of the reservoir
created by Barber Dam is owned by the Idaho Park Foundation, Inc.
(IPFI) in trust for ada County under covenants designed to
preserve, protect, and maintain a wildlife sanctuary in the
reservoir area. The Applicant argues that it would not be in

the public interest to require it to obtain the said property
interests since the land is already devoted for public
recreational use. The IPFI did not object to the project
provided that it was operated run-of-the-river.

The Commission has determined that where a dam and reservoir
are an integral part of a hydroelectric project, those
facilities must be licensed. The Licensee must have sufficient
control over project works to enable the Commission, through
the Licensee, to carry out its respon51b111tles with reSQect

8/ See Frontier Technology, Inc., 22 FERC 161,267 (March 4, 1983).

e e.g., W.P.B. Power, Inc;, 17 FERC %61,008 {(0Oc

and Continental Hydro Corp., 20 FERC ﬁ61,34§%éﬁ§%? E

m\om
m|-

.

)
)

— 4

10/ See New York State Electric and Gas Corporation, léffhgg

#61,176 (September 10, 1981).

11/ Normal project operation is not expected to iqterfere with
the wildlife sanctuary. MHN\MMMN

. \M\\&hji
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.It is ordered that:

oy ; 3| to Ada County, City of Boise,
and Arthur L., Bloom (Licensee}), of Idzho under Part I of the
Federal Power Act (Act), for_a s ;

the construction, operatlon, and malntenancebo' the Barber
Dam Project No. 4881, located in Ada County on the Boise
River and affecting the,interests of interstate or foreign

(B} The Barber Dam Project No. 4881 consists of:

(1) All lands, €88 g eads o . 2 :
_ i constltutlng the pro;ect area and enclosed by
the project boundary. - The project area and boundary are
shown and described by certain exhibits that form part of the
application for license and that are designated and described
as: .

EXHIBIT FERC DRAWING NO, 4881- SHOWING

G-1 21 Vicinity Map
G-2-1 . 22 ‘ Topegraphic Map
G-2-2 : 23 Topographic Map
G-3 24 Land Survey

(2) Project works consisting of: (a) the 1,500-foot-1long,

22.4~-foot-high Barber Dam comprising a timber-crib section,
an embankment section, and a non-functional integrated
powerhouse section; (b) a l80-acre reservoir with negligible
storage capacity; {¢) an intake structure with three gates;

ebwonEiUmegs (e) a 56-foot-long, 48-inch-diameter steel
penstock (£) a powerhouse containing three generating units,
one rated at 1,990 kW, one rated at 1,930 kW, and one rated at
220 kwW; (g) a 100-foot-long concrete tailrace; (h) a 5,000 Kva
4.16/34.5-kV transformer; (i) a 175- foot-long, 34 .5~-kV transmission
line; and appurtenant facilities.

The location, nature, and character of these project works
are generally shown and described by the exhibits cited above
and more specifically shown and described by certain other

ﬁ%”@

ﬁﬁgeg
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exhibits that also form a part of the application for license
and that are designated and described as:

EXHIBIT FERC DRAWING NO. TITLE

T F-1 : 4881~ 1 - Proposed Refurbishment
' - - Existing Powerhouse

F-2 i 4881- 2 _Powerhouse Plan

F-3 : 4881- 3 " Powerhouse Profile

F-4 4881~ 4 Powerhouse Profile

F-7-D ‘ 4881- 10 | Upstream Elevation

' " of Powerhouse
F-7-E o 4881- 11 : Downstream Elevation
F=7-F 4881~ 12 Section of Boise

River Dam and South
Elevation of Powerhouse

F~7-H _ 4881- 14 : Section of Crib Overflow

Dam
F-7-1 4881~ 15 _ | Barbeg Dam Rehabilitation
Project
- F-8 ‘ 488i— 16 | Topographic Map
F-9~-4 4881~ 17 ' Cross Section Embankment
F-9~B j 4881- 18 Cross Section
F-9~C _ 4881~ 19 Cross Section

Exhibit A - Page A-10, paragraphs 2 and 3, filed September 7, 1982.

(3) All of the structures, fixtures, equipment, or
facilities used or useful in the operation or maintenance of

_the project and located within the project boundary, all

portable property that may be employed in connection with the
project, located within or outside the project boundary, as
approved by the Commission, and all riparian or other rights

that are necessary or appropriate in the operati o,
maintenance of the project. ﬂ%ﬁ%ﬁ??ﬁgls
"2 49 1989

i
y ."‘;..—'\-.
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(Cy Exhibits A (Page A-10, paragraphs 2 and 3), F, and G,
designated in ordering paragraph (B) above, are approved and made
a part of the license only to the extent that they show the
general location, description, and nature of the project.

(D) This license is also subject to the terms and
conditions set forth in Form L-11 (revised October, 1975),
entitled "Terms and Conditions of License for Unconstructed
Major Project Affecting the Interests of Interstate or Foreign
Commerce," desighated as Articles 1 through 23, attached to
and made a ‘part of this license., The license is also subject
to the following additional articles:

MgArticle 24, HEFERESSESHELT consult with the U.S. Fish
and wildlife Serv1ce and the Idaho Department of Fish and
Game, in YSVEIGH: oW LT P~ I ELGRET: S¥End The plan
shall be flled w1th the Comm1551on, for approval, and shall
consider: (1) the timing of construction activities to avoid
impacts to wintering bald eagles and nesting waterfowl; and
(2) measures necessary to mitigate the loss of riparian
habitat as a result of project construction. Agency comments
on the plan shall be included in the filing. The Licensee
shall not commence construction of any project structures
until the plan is approved.

WArticle 25. Licensee shall, prior to the commencement of
any construction or rehabilitation at the project, consult
with the Idaho State Historic Preservation Officer (SHPO) to
develop a mitigation plan in a manner satisfactory to the
SHPO ensuring that: (1) the construction of the project complies
with the Secretary of the Interior's Standards for Historic
Preservation Projects and Rehabilitation; and, (2) based on’
final review of redevelopment plans, any historic and engineering
components that will be substantially altered shall be documented
according to the standards of the Historic American Engineering
Record (HAER) and accepted in writing by HAER and the SHPO
prior to construction activity. The mitigation plan shall be
filed for Commission approval, and the Licensee shall not
commence constru tlon of a Ject works until the plan is

If any previously
: és are discovered
during e—Thurse of construction or development of any project

-wotks or other facilities at the project, construction activity

in the vicinity shall be halted, a gualified archeologist shall
‘be consulted to determine the s1gnificance of the sites and the
Licensee shall consult with the SHPO to develop a mitigation plan
for the protection of significant archeological or histori al
resources. If the Licensee and the SHPO cannot agree on ‘% :
amount of money to be expended on archeological or hlstorlc%@é%?°k
related to the project, the Commission reserves the right o ify
require the Licensee to conduct, at its cwn expense, any £‘§Q&7
work found necessary. : ' 5@

/-
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for Comm1551on approval showlng the‘pfOJect as-built.

Article 27, The Licensee shall file with the Commission's
Regional Engineer and the Director, Office of Electric Powet
Regulation one copy each of the contract drawings and specifications
for pertinent features of the project such as water retention
structures, ise _and water conveyance structures, at

S e s SENE S e o8, The Director,
Office of Electric Power Regulatlon may require changes in

the plans and specxflcatlons to assure a safe and adequate

project.

Article 238,
proposed project§FEE
the llcensg”andrﬂ

prlor to the start o
construction of cofferdams and deep excavations are consistent

with the approved design. At least 30 days prior to start of
construction of the cofferdam, the Licensee shall file with

the Commission's Regional Engineer and Director, Office of

Electric Power Regulation one ceopy of the approved cofferdam
construction drawings and specifications and a copy of the 4
letter(s) of approval, ~

Article 30. Licensee shall,
date of issuance of this license, IFEm
Director, Office of Electric Power Regulatlon, Gty
demonstrate that failure of the dam would not present &%

-~ “
to human 1ife CEaSswryT TRy WEET LIS OS, and shall ) JV//
construction of any project structures until the pod

appibfoeth. The report filed should fully document. [ A

e
all reconnaissance and studies performed to determine that M
failure of the dam w1ll not present a hazard to human life or \aC Yf
cause 51gn1flcant property damage qu r all floew conditions L 1A

2 % If the results of
reconnalssance Of the area downstream of the dam are inconclusive
in determining the hazard potential of the -dam, a dam break
analysis should be performed and results of the analysis

should consider failure under normal operating conditions and
flood flows up to the rate where no significant increase in
hazard to downstream 11fe and progerty occurs. 3§

documented. The inundation map and water surface profile F¥7
should delineate the affected areas and water surface elevation
prior to and after the assumed failure, The map and profidesg

should also show theBEERTEYD f the flood wave at crltlcal“’ ]98
points downstream of ENEdam,

B,
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Artlcle 31. _The Llcensee shall

howing the

report-foritﬁe
v Y -7

St el i arion e, and shall not commence constructlon oE any
project structures unt1l the filing is approved.

[ ed powerhouse,
{- " Article 32. The Licensee shall pay the United States an
ggﬂgé%:ﬁggggg, effective the first day of the month in which

1§ license is issued for the purpose of reimbursing the
United States for the cost of administration of Part I of the
Act. The charge shall be a reasonable amount as determined
in accordance with the provisions of the Commission's regulations
{ in effect from time to time. The authorized installed capac1ty
fzifziat purpose is 5,520 horsepower.
‘(E£}f{b . Article 33. Pursuant to Section 10(d) of the Act, after

the first 20 years of operation of the project under license,
a specified reasonable rate of return upon the net investment

..._.__._,

[ in the project shall be used for determining surplus earnings of the

project for the establishment and maintenance of amortization-

o reserves. One half of the project surplus earnings, if any,

! accumulated after the first 20 years of operation under the
license, in excess of the specified rate of return per annum
on the net investment, shall be set aside in a project amortization

| reserve account at the end of each fiscal year. To the

i extent that there is a deficiency of project earnings below
the specified rate of return per annum for any fiscal year
after the first 20 years of operation under the license, the
amount of that deficiency shall be deducted from the amount
of any surplus earnings subsequently accumulated, until
apsorbed. One-half of the remaining surplus earnings, if
any, cumulatively computed, shall be set aside in the project
amortization reserve account. The amounts established in the
project amortization reserve account shall be maintained
until further order of ‘the Commission,

The annual specified reasonable rate of return shall be the

sum of the annual weighted costs of long-term debt, preferred
stock, and common equity, as defined below. The annual
weighted cost for each component of the reasonable rate of
return is the product of its capital ratio and cost rate.

The annual capital ratio for each component of the rate of
return shall be calculated based on an average of 13 monthly
balances of amounts properly includable in the Licensee's
long-term debt and proprietary capital accounts as listed in

the Commission's Uniform System of Accounts. The cost rates

for long-term debt and preferred stock shall be their respectiVe
weighted average costs for the year, and the cost of comf
equity shall be the interest rate on l1l0-year government
(reported as the Treasury Department's 10 year constant

in gquestion plus four percentage points (400 basis points

maturity series) computed on the monthly average for the, gear %

"
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Article 34. The Commission reserves the authority to
order, upon its own motion or upon the recommendation of
Federal or State fish and wildlife agencies or affected ’
Indian Tribes, alterations of project structures and opera-
tions to take into account to the fullest extent practicable
at each relevant stage of the decision-making process the
regional fish and wildlife program developed and amended
pursuant to the Pacific Northwest Electric Power Planning and

Conservation Act.

Article 35. (a) In accordance with the provisions of
this article, the Licensee shall have the authority to grant
permission for certain types of use and occupancy of project
lands and waters and to convey certain interests in project
lands and waters for certain other types of use and occupancy,
without prior Commission approval., The Licensee may exercise
the authority only if the proposed use and occupancy is
consistent with the purposes of protecting and enhancing the
scenic, recreational, and other environmental values of the
project. For those purposes, the Licensee shall also have
continuing responsibility to supervise and control the uses
and occupancies for which it grants permission, and to monitor
the use of, and ensure compliance with the covenants of the
instrument of conveyance for, any interests that it has
conveyed, under this article. 1If a permitted use and occupancy
violates any condition of this article or any other condition

~imposed by the Licensee for protection and enhancement of the

project's scenic, recreational, or other environmental values,
or if a covenant of a conveyance made under the authority of
this article is violated, the Licensee shall take any lawful
action necessary to correct the violation. For a permitted.

use or occupancy, that action includes, if necessary, cancelling
the permission to use and occupy the project lands and waters
and requiring the removal of any non-complying structures

and facilities.

(b} The types of use and occupancy of project lands and
waters for which the Licensee may grant permission without
prior Commission approval are: (1) landscape plantings; (2) non-
commercial piers, landings, boat docks, or similar structures
and facilities that can accommodate no more than 10 water craft
at a2 time and where said facility is intended to serve single-
family type dwellings; and (3) embankments, bulkheads, retaining
walls, or similar structures for erosion control to protect
the existing shoreline. To the extent feasible and desirable
to protect and enhance the project's scenic, recreational,
and other environmental values, the Licensee shall .require
multiple use and occupancy of facilities far dccess to. profin
lands or waters. The Licensee shall also ensure, to the m

that the uses and occupancxes for which it grants perm1551 n w&

are maintained in good repair and comply with applicable ko‘59
State and local health and safety reguirements. Before E%B
granting permission for construction of bulkheads or retaining
walls, the Licensee shall: (1) inspect the site of-the s
proposed construction, (2) consider whether the planting of i
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vegetation or the use of riprap would be adequate to control
erosion at the site, and (3) determine that the proposed
construction is needed and would not change the basic contour
of the reservoir shoreline. To implement this paragraph

(b), the Licensee may, among other things, establish a program
for issuing permits for the specified types of use and occupancy
of project lands and waters, which may be subjett to the
payment of a reasonable fee to cover the Licensee's costs of
administering the permit program. The Commission reserves

the right to require the Licensee to file a description of

its standards, guidelines, and procedures for implementing
this paragraph (b) and to require modification of thase
standards, guidelines, or procedures.

(c} The Licensee may convey easements or rights-of-way
across, or leases Of, project lands for: (1) replacement, )

expansion, realignment, or maintenance of bridges and roads L R
for which all necessary State and Federal approvals have pﬁguja:k@’,
been obtained; (2) storm drains and water mains; (3) sewers ' ... uﬁiiﬁji
that do not discharge into project waters: (4) minor access f;g j;l C)I
roads; (5) telephone, gas, and electric utility distribution o

Tines; (6) non-project overhead electric transmission lines

that do not require erection of support structures within

the project boundary; (7) submarine, overhead, or underground

ma jor telephone distribution cables or major electric distribution
lines (69~kV or less); and (8) water intake or pumping facilities
that do not extract more than one million gallons per day

from a project reservoir. No later than January 31 of each

year, the Licensee shall file three copies of a report briefly
describing for each conveyance made under this paragraph

(¢) during the prior calendar year, the type of interest
conveyed, the location of the lands subject to the conveyance,
and the nature of the use for which the interest was conveyed.

(d} The Licensee may convey fee title to, easements or
rights-of-way across, or leases of project lands for: (1) con-
struction of new bridges or roads for which all necessary '
State and Federal approvals have been obtained; (2) sewer or
effluent lines that discharge into project waters, for which
all necessary Federal and State water quality certificates
or permits have been obtained; (3) other pipelines that
¢ross project lands or waters but do not discharge into
project waters; (4) non-project overhead electric transmission
lines that require erection of support structures within the
project boundary, for which all necessary Federal and State
approvals have been obtained; {5) private or public marinas
that can accommodate no more than 10 watercraft at a time and
are located at least one-half mile from any other private or
public marina; (6) recreational development consistent with
an approved Exhibit R or approved report on recreaticnal

| Wiz
resources of an Exhibit E; and (7) other uses, if: (i) the ﬁ ﬁw

amount of land conveyed for a particular use is five acres

or less; (ii) all of the land conveyed is located at least S

75 feet, measured horizontally, from the edge of the project yk%y
reservoir at normal maximum surface elevation; and (iii) no

more than 50 total acres of project lands for each project

L
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" development are coJ.!yed under this clause (d)(7) in any calendar

year. At least 45 days before conveying any interest in project
lands under this paragraph (d), the Licensee must file a letter
to the Director, Office of Electric Power Regulation, stating

its intent to convey the interest and briefly describing the

type of interest and location of the lands to be conveyed (a
marked Exhibit G or K map may be used), the nature of the
proposed use, the identity of any Federal or State agency
official consulted, and any Federal or State approvals required
for the proposed use. Unless the Director, within 45 days

from the filing date, requires the Licensee to file an application
for prior approval, the Licensee may convey the intended :
interest at the end of that period.

(e} The following additional conditions apply to any
intended conveyance under paragraphs (c) or (d) of this
article: -

{1) Pefore conveying the interest, the Licensee shall
consult with Federal and State fish and wildlife or recreation
agencies, as appropriate, and the State Historic Preservation
Officer. -

{2) Before conveying the interest, the Licensee shall
determine that the proposed use of the lands to be conveyed is
not inconsistent with any approved Exhibit R or approved
report on recreaticnal resources of an Exhibit E; or, if the
project does not have an approved Exhibit R or approved report
on recreational resources, that the lands to be conveyed do
not have recreational value.

(3) The instrument of conveyance must include covenants
running with the land adequate to ensure that: (i) the use. of
the lands conveyed shall not endanger health, create a nuisance,
or otherwise be incompatible with overall project recreaticnal
use; and (ii) the grantee shall take all reasonable precautions
to ensure that the construction, operation, and maintenance of
structures or facilities on the conveyed lands will occur in a
manner that will protect the scenic, recreational, and environ-
mental values of the project.

{4) The Commission.reserves the right to reguire the
Licensee to take reasonable remedial action to correct any
violation of the terms and conditions of this article, for the
protection and enhancement of the project's scenic, recreational,

~and other environmental values.

(f] The conveyance of an interest in project lands under this
article does not in itself change the project boundaries. EL,
project boundaries may be changed to exclude land conveyed undgéwﬁy“;;%
this article only upon approval of revised Exhibit G or K drayings fzﬁ%f |
(project boundary maps) reflecting exclusion of that land. Laégs zgp ‘
conveyed under this article will be excluded from the project onf§949
upon a determination that the lands are not necessaryfor project &9
purposes, such as operation and maintenance, flowage, fécggation,

T
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public access, protection of environmental resources, and shoreline
control, including shoreline aesthetic values, Absent extraordinary
circumstances, proposals to exclude lands conveyed under this
article from the project shall be consolidated for consideration
when revised Exhibit G or K drawings would be filed for approval

" for other purposes.

Article 36, The Licensee, in consultation with the U.S,.
Environmental Protection Agency and the Idaho Department of Health
and Welfare, shall prepare and file with the Commission's
Regional Engineer in San Francisco, California, and the Director,
Office of Electric Power Regulation, at least 60 days prior to
any ground disturbing activity or spoil disposal at the Barber Dam
Project, a detailed plan to control erosion and dust, and to minimize
the guantity of inorganic sediment or other potential water pollutant«
resulting from construction and operation of project facilities,
including dredging and spoil disposal. This plan shall include
an implementation schedule, monitoring .and maintenance programs
for project construction and operation, and a summary and evidence
of agency consultation. The Director, Office of Electric Power
Regulation, may require changes in the plan to minimize erosion,
dust, sedimentation, and water pollution problems.

(E) The application for preliminary permit filed by
Cook Electric Company on October 23, 1980, for Project No. 3598
is denied.
N b—"(E‘) The Petition for Waiver of Ownership Requirements
;xﬁi filed by Ada County, City of Boise, and Arthur Bloom is denied.
- (G) Failure of the Licensee to file a petition appealing
this order to the Commission shall constitute acceptance of
this license. 1In acknowledgment of acceptance of this license,
the license shall be signed for the Licensee and returned to
the Commission within 60 days from thé’déié*bfﬁissdéﬁbe"of‘””""*‘ﬁ

this order. o
’ﬁc d

) | | O\Cuw“’“ § {Jw,gb NN

Lawrence R. Anderson
Director, Office of Electric
Power Regulation

"B 5 1983
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Project No. 4881-002

IN TESTIMONY of its acknowledgment of acceptance of all of the

terms and conditions of this order, Ada County, City of Boise,.

and Arthur Bloom, this day of e 19 ’

has caused its corporate name to be signed hereto by

its President, and its corporate seal

to be affixed hereto and attested by

its Secretary, pursuant to a resolution

of its Board of Directors duly adopted on the day of

19 ’ a.certified copy of the record

éf which is attached hereto.

By
President
Attest:
Secretary
{Executed in quadruplicate)
éﬁ%&
b8 5g 0 —
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Form L-2
(Revised QOctober, 1975)

FEDERAL ENERGY REGULATORY COMMISSION

TERMS AND CONDITIONS OF LICENSE FOR
UNCONSTRUCTED MAJOR FPROJECT -
APFECTING LANDS OF THE UNITED STATES
W\J‘\{-\M——

- Azticla 1. The entire project, as described in this
order of the Commissicn, shall be subject to all of the
proviaions, terms, and conditions ¢f the licensa.

" Article 2. No substantial change shall be madse in.
the maps, pians, specificaticns, and statsments described
and designated as exhlbits and approved by the Commission
in its order as a part of the license until such change
shall have heen approved by the Commission: Provided,
however , ‘That i1f the Licensee or the CommissIon deems
it necessary or desirable that said approved exhibits, .
or any of them, he changed, there shall be submitted
to the Commission for approval a ravised, or addipional
exhlibit or exhibits covering the proposed changes which,
upon approval by the Commission, shall becoms a part of
the license and shall superseds, in whole or in part, such
exhibit or exhibits theratofore made a part ¢of the license
28 may be spacifised by the Commission.

' E;gicla 3., The project works shall be constructed
in substant conformity with the approved exhibits

rafarred to in Article 2 herein or as changed in accord-
ance with the provisions of said article. Excapt whan
emargency shall require for the protaction of navigation,
lifs, health, or property, thexaea shall not be made without
rrior approval of the Commission any substantial alteration
or addition not in conformity with the approved plans to any
dam or other project works under the license or any sub-’
stantial use of project lands and waters rot authorized
hersin; and any emergency altasraticn, addition, or use

30 made shall thereafter he subject to such medification

and change as the Commission may direct. Minor changes in project
works, or in uses of project lands and waters, or divergence -

from such approved exhibits may be mada if guch changes will

not result in a decrease in efficiency, 'in a matarial increase in
~74t, in an adverse enviroamental impact, or in impaizment of

-ne genaral scheme of development; but any of such minar changes
maua without the prior appzoval of the Commisaion, which in its
suc. ment have produced or will producs any of.such results, .

4121l be subject to such alteration as tha ChgmissiBn Big
2 rect, ' HSLut -il-ﬂ
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Upon the completion of tha project, or at such other
time as the Commission may direct, the Licensee shall submic
to .the 'Commission for approval revised exhibits insofar as
necessary to show any divergence from or variations in the
project area and project boundary as finally located or in
the project works as actually constructed when compared with
the aresa and boundary shown and the works described in the
license or in the exhibits approved by the Commission, together
with a statement in writing satting forth the reasons which
in tha opinion of the Licensee necessitated or justified
variation in or divergencs from the approved exhibits. Such
ravisad exhibits .shall, if and when approved by the Commission,
be made a part of the license under the provisions of Article
2 hereof. . . :

Articla 4. Tha construction, operation, and main-
tanancs of the project and any work incidental to addi-
tions or alterations shall be subject to the inspection
and supervision of the Raegiocnal Engineer, Pederal Power
Commission, in the region wherein tha project is locatad,
or of gsuch other officer or agent as the Commission may
dagignate, who shall be the authorized representative of the
Conmission f£or such purpcses. The Licesnaee shall cooperats
fully with said representative and shall furnish him a '
detalled program of inspection by the Licensee that will
provide for an adequats and qualified inspecticn fozce
for construction of the project and for any subsaquent
altarations to tha project. Construction of the project
works or any feature or alteration thereof shall not be
initiated until the program of inspection for the project
works or any such feature thersof has been approved by
said reprasantative. The Licsnsee shall also furnish
to sald rgpresentative such further information as he may
requirs concerning the construction, operation, and
maintenance of tha project, and of any alteration thersof,
and shall notify him of the datas upon which work will
bagin, as far in advances therecf as sald representative
may reascnably specify, and shall notify him promptly
in writing of any suspension of work for a pericd of
more than one week, and of its resumption and completion.
The Licensee shall allow said representative and other
officers or employees of tha United States, showing proper
cradentiala, free and unrestricted access to, through, and
acreoss the project lands and project works in the performancs
of thair official duties., The Licensese shall comply with
such rules and regulations of general or special applicability
as the Commission may prescribe from time to time for the
protection of life, health, or propexty: grre -
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Arcicle S,

than lands of the
S grinl b yrmkoly ieE® The Licensee or its
i1 “ég%?éﬁg'”“‘*_ : Guring aricd of the license,
retain the possession of all project property covered by the
licanse as issued or as later amended, including the project
area, the project works, and all franchises, easements, water
rights, and rights of occupancy and use; and nene of such
propaerties shall be voluntarily sold, lsased, transferred,
abandoned, or otherwise disposed of without the prior written
approval of the Commission, excapt that the Licensae may lease
or otherwlsa diaspose of intarasts in project lands or propezty
without specific written approval of the Commission pursuant
to the then current regulations of the Commission. Tha
proviasions of this article are not intended to prsvent the
abandonment or the retirement from servics of structuras,
equipment, or other project works in connection with replace-
ments thereof when they hecome obsoleta, inadequata, or
inefficient for further service dus to wear and tear; and
mortgags or trust deeds or judicial sales made thereunder,
or tax sales, shall not hbe deeged voluntary transfars within
the maaning of this articlae.

, Articla €. 1In the event the project is taken over

by tha United States upcn the termination of the license

a8 provided in Section 14 of the Federal Power Act, or is
transferred to a new licsnsse or to a non-pewer licsnsee
under the proviaions of Section 15 of sald Act, the Licensee,
its successors and assigns shall be responsible for, and shall
make good any dafect of title to, or of right of occupancy
and use in, any of such project proparty that 1s necessary
9r appropriate or valuabla and serviceable in the maintenance
and operation of the project, and shall pay and discharge, or
ghall assums responsibility for payment and dischargs of, all
lisns or sncumbrancas upen the project or project property
created by the Licenses or created or incurrad after the
issvance of the license: Provided, That the provisicns of
this articlas ara not intandagd to require tha Licensea, for
the purpose of transferring tha project to ths Unitad Statas
Or to a new licsnsee, to acguire any differant titls to, or
zight of occupancy and usa in, any of such project property
than was neceasary to acquire for its own purposes as the

Licensasa,
MICROFLAED

FEB 29 19g8 T
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. Articlas 7. The actual legitimatas original cost of
the ‘project, and of any addition thereto or betterment
thereof, shall ba determined by the Commission in accordance
with the Fedaral Power Act and the CQmmisa;cn 8 Rules and
Regulations thersunder, '

\yhrticle 85

The Licensee shall *‘-.wﬂ.-~ L
~?‘ﬂ;-~~’«-* B b leint gl I bt 3o Rl 3ot g for the puxpcsa
of éatarmininq the gtaga and flow of tha gtream or gtreams
on which the project 13 located, the amount of water held
in and withdrawn from storage, and thae effaective head on
the turbines; shall provide for the resquired reading of
auch,,aqas and !ar the adequatse r tin;‘of such statiansz

by the p:ojact wo:ks. The number,’ cha:actar,
cf gages, meters, or other measuring devices, and the
methaod of operation therenf, shall at all times he satisg-
.factory to the Cammission or its authorized representativa,
The Commission reserves the right, after notice and oppor-
tunity for hearing, to ¥Yequire such altarations in the
aumber, character, and location of gages, meters, or

othar msasuring davices, and the methced of operation the:aof,
A3 are nacaasaxy to secura ade% ats datermina_ ; B
R R L gy o S e S g L S S T 1 m & asaEG
E T aticn of tha £1cw thereof. shall be unde: the :
fsuparvision of, or in cooperation with, the District Enginger §
of the Unitad States Geological Survey having charge of ‘
wtresam~gaging oparations in the region of the project, and
gthe Licengea shall advanca to the Unitsd States Geological

2 D buning £ __. it _ﬂ;; s &M«‘yrﬁ%ﬂéwtﬂﬂtgf
Top d LR b ea shall kaep accurats ang

records of the £aragoing determinations to the satisfaction
- of tha Commission, and shall make rsturn of such racords.

annually at such tima and in such form as the Commission
may prascriha.

Azrticle 9. The Licenses shall, aftar notice and
opportunlty for hearing, install additional capacity or make -
other changes in the projact as diracted by the Commission,
to the extent that it is economically socund and in the
public intsrast to do so,.
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Article 10, The Licensee shall, after notice and
cpportun;t¥ for hearing, coordinata the operation of the
praoject, elactrically and hydraulically, with such other
projects or power systems and in such manner as the
Commisaion may direct in the intersst of power and other
benaficial public uses of watar resources, and on such
conditions concerning the equitable sharing of benefits
by the Licensee as the Commission may order.

" \Article 11. Whenever the Licensee is directly
benefited by the construction work of another licenses,
a permittse, or tha United Statas on a storage raservoir

provided by a storage raservoir or other headwater impzrove-
ment of the United States, the Licansee shall pay to the
Commission the amounts for which it is billed from time
to tims for such headwater benefits and for tha cost of
making the determinations pursuant to the then currant

regulaticns of the Commissica under the Federal Power Act.

Article 12. The operaticns of the Licensee, so far as
thay affect the use, storage and digcharge from storage of
- waters affected by the licsnse, shall at all times ke
controllsd by such reascnable rules and regulations as
the Commission may prescribe for the protection of life,
health, and property, and in the interest of the fullest
practicable conservaticn and utilization of such waters
for power purposes and for other beneficial public usges,
including recreational purposes, and the Licenses shall
release water from the project raservoir at such rate in
cubjic feet per second, or such volume in acre~feet per
specified pericd of time, as the Commission may prescribe
for tha purposaes hereinbefore mentioned.

Article 13, On the application of any person,
asscclation, corporation, Federal agency, Stata or
municipality, the Licenses shall permit such reascnabla:
use of its reservoir or other project properties, including
works, lands and water rights, or parts thereof, as may
be ordsraed by the Commission, aftar notice and opportunity

FEB 2 Y 1984
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for hearing, in the intarests of comprehensive development
of the waterway or waterways involved gnd the conservation
and utilization of ths water resources of the region for
water supply or for the purposes of steam-electric, '
irrigaticon, industrial, municipal or similar uses. The
Licensaee shall recsive reasonable cempensation for use

of ita reserxrveir or other project properties or parts
therecf for such purposaes, to includa at least full
reimbursemant .for any damages or axpaenges which the

joint use causes the Licenses to incur. Any such
compensation shall be fixed by the Commission eithsy

by approval ¢f an agrsemsnt betwean the Licansea and

the party or parties benefiting or after notice and
cpportunity fox hearing. Applications shall contain
information in sufficilent detail to afford a full _
undarstanding of the proposed use, including satisfactory
avidence that the applicant possesses necassary water
rights pursuant to applicable State law, or a showing _
of causae why such evidence cannot concurrsntly he submitted,
and a statement as to the relatiocnship of the proposed

usge te any Stata or municipal plans or ordsrs which may
have been adopted with respect to the use of such watars,

Article 14. In the construction or maintenancs of the
project works, the Licensee shall placa and maintain suitable
structures and davicss to raduce to a reasonable degrase the
liabilicy ‘of centact between its transmission lines and
talegraph, telaphone and cther signal wires or power trans-
mission linss constructed prior to its transmission lines
and not owned by the Licensee, and shall alse placa and
maintain suitable styxuctures and devices to reducs to a
reascnable degrese the liability of any structurss or wires
falling or obstructing traffic or endangering life. XNone
of the provisions of this article are intendad to reliave
the Licensee from any ressponsibility or requirement which
may be imposed by any cther lawful authority for avoiding
or eliminating inductive intarfersnca.

Article 15. Tha Licenses shall, for the conservation -

and developmsnt of £ish and wildlifae resources, constzuct,

maintain, and operate, or arrangs for the censtruction,
maintenancs, and operatiocn of such reascnable facilizies,
and comply with such reasonable modifications of the
project structures and operation, as may be ordered by

" the Commission upon its own motion or upon the racommendation

of thz Secretary of the Interior or the fish and wildlife
agancy or agancles of any Stats in which the projsct oz

a part therasof is locatad, aftar ndtica;a pportunity
Zor hearing. . Calid b ; '

£
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Article l6. Whenever the United States shall desire,
in connection with the project, to construct f£ish and-
wildlifs facilities or to improve the existing fish and
wildlifs facilities at its own expense, the Licensee shall
permit the United States or its designated agency to use,

- free of cost, such of the Licensese's lands and interests in
lands, raservoirs, waterways and project works as may be
reasonably raquired to complate such facilities or such

. improvements thereof. 1In addition, after notice and

. oppoztunity for hearing, the Licenaee shall modify the
project operxation as may be reasconably prascribed. by the
Commisgsion in ordar to permit tha maintananca and operation
of the fish and wildlifa facilities constructed or improved
by the Unitad Statas under the provisions of this articla.
This article shall not be.interpretad to place any obligatien
on the Unitad States to construct or improve fish and wild-

life facilities or to relisve the Licenses of any obligaticn
under this licenssa. o

Article 17. The Licensee shall construct, maintain,
and operats, or shall arrange for the construction, main-
tenance, and coperation of such reascnable recreational
facilities, including modifications therato, such as
access roads, wharves, launching ramps, beaches, picnic
and camping areas, sanitary facilitias, and utilities,

- giving consideration to the needs of the physically
handicapped, and shall ‘comply with such reasonable modi-
fications of the project, as may be prescribed hers-
aftar by the Commisaion during the tarm of this license
upen its own motion or upon the rscommendation of the
Secratary of the Interior or other intsrasted Federal

] ez Stata agenclaa, after notice and eopportunity for heaving.

Articla 18, So far as is consistent with proper
Tl g prap et gy R B )

E‘;LL" | ahva Yk

operaticn of €ha project, EHEGLY

Ehea-publige ffad dccoss, to a reasgnablg extent, ges

o5 VALY g and” ad i {EBHE REaacE 14 SWAedET Ve

Litennee for the purpose of full public uwtilization of
. such lands and waters for navigation and for cutdoor

racreational purpose
grovided X &1

ey

8, including fishing and hunting:
13 ; ﬁv o {;. TRt j ::“ %5
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Article 19, In the construction, maintanance, or
operation of the project, the Licenses shall be responsible
for, and shall taka reascnable measures to prevent, soil
arosion on lands adjacent to streams or other waters,
stream sedimsentaticn, and any form of watsr or air pollution.
The Commission, 'upon raquest or upon its own motion, may :
order the Licensee to take such measures as the Commission
£inds to be necessary for these purposes, after notice
and opportunity for hearing.

' \\thticle 20. The Licensee shall consult with the (FZ;

o

tn an adequata widsh lands along open condults and shall
dispose of all tamporary structures, unused timber, brush,
rafuse, or other material unnecessary for the purposes of ths
project which results from the clearing of lands or from the
maintenance or alteration of the project works. In addition,
all trees along thae periphery of project ressrvoirs which may
dia during operatiocns ¢f.tha project shall be remcoved. Upcn
approval of the clearing plan all clearing of the lands and
disposal of the unnecessary matsrial shall be done with dua
diligence and to thae satisfaction of the authorized represen-
tative of the Commigsion and in accordance with appropriate
Paderal, State, and local statutes and regulations.

Article 21. Timber L ANA PSR T R wte FRAEEEAY cut,
used, or destroyed in the const:uctian and maintenance cf
the project works, or in the clearing of said lands, shall
be paid for, and the resulting slash and dabris disposed
of, in accordance with the requirements of the agency of
the United States having jurisdiction over said lands.
Payment for merchantable timber shall be at current stump-
age ratas, and paymant for young growth timber below .
marchantablae size shall be at currant damags appraisal-
values. EHowever, the agency of the United States having
jurisdiction may sell or dispose of the merchantable
timber to others than the Licensee: Provided, That timber
80 gold or disposed of shall be cut and removed from the
aresa pricr to, or without undue interferenca with, clesaring -
cperations of the Licenses and in coordination with the
Licensea's project construction schedules. Such sale or
disposal to others shall not relievae the Licensee of
reaponsibility for the clearing and disposal of all

. 8lash and debzis from prcject lands.
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Articls 22, The Licensee shall do everything rea=-
sonably within its power, and shall require its employees,
contractors, and employees of contracters to do every-.
thing reasonably within their powar, both independantly
and upon the raquast of officers of the agency concarned,
to prevent, to make advancg preparations for suppression of,
and tu suppress fires on tha lands to -} gccu ied_cr used
under the license. it R % Wi Y - {5+

Article 23, The Liceasee shall intarpose noe obe-
jection to, anE«T“- ' gt, the use by the

i N 3 iee Vel
agency af,the U g juzi dictian over the
¥§nds of_k K : ; :

conduit, or body of watar, natural or artificial, used
by the Licensee in the operation of
e:ad by the licanae, '
i e i y

y of watax, natural or axtizicial.
‘used by ‘the Licensee in tha aeparation ¢f the preject
works coveraed by the licensa.

Article 24. The Licensee shall be liable for injury te,
or dastruction of, any buildin bridges, roads, trails,

lands, or otherIFpFEGIEEE AT rarEy) cccasicned

by the construction, maintanance, or operation of the

project works or of the works appurtenant or accessory
therasto under the license. Arrangements to meet such
liahilitx, either by compensation for such injury or
destruction, or by reconstruction or repalr of damaged .
property, or otherwisa, shall be mada with the appropriate
department or agency of the United States.

Article 33. The Licensee shall allow any agency of
tha Unitad Statas, without charge, to construct or permit
to be constructed on, through, and across those project
lands which ars CandE S tER URAC RO SUNEEE] such conduits,
chutes, ditches, railroads, roads, trails, talephone and
pewer lines, and other routes or means of transportation
and communicaticn as axe nct inconsistant with the enjoyment

T

e,
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of said lands hy'the Licensee for the purposes of the license. -
This license shall not be construed as conferring upon

~ the Licensae any right of use, ccecupancy, or enjoymexnt

of the lands of the United Statas other than for the
construction, gperaticon, and maintsnance of the project
as gtated in the 1icenae.

Article 26. In the const:ucticn and maintenance of

2 and othar uses

) includinq the location
e3, borrow pits, and spoll dis-
posal areas, shall be subject to tha approval of the

departmant- or agency of the Unitad States having aupeévision
over the lands involved.

Article 27. The Licensee shall make provisicn, oz
shall Bear the reascnabls cost, as destermined by the

- agency of the United States affectad, ¢f making provision

for aveiding inductive interferenca between any project
transmisasion line or other project facility constructed,
operated, or maintained undsr the license, and any radioc
installation, telephone line, or cther communicaticn
facility installed or constructed before or aftsr con~
gtruction of such project transmission line or other
p:aject tacility and owned, oparated, or used by such.
MAﬁif”afgiﬁfm - Starlngrehe- KRS

. %iﬁicle 2. The Licansee shall make use of the Commissicns

gquideiines and other recognized guldelinaes for trsatment of

transmisaion line rights-of-way, and shall clear such portiqns

of transmigsion line rights-of-way EEECRE A0S SN Aitaq
s as are designatsd by tha officer of tha United States

in charge of the lands; shall kesp the areas so designated.

¢clear of new growth, all rafusa, and inflammable material

to the satisfaction of such officsr; shall trim all branches

of trees in contact with or liahle to contact ths trans-.

migsion lines; siall cut and remova all dead or laeaning

trees which might fall in contact with the transmission

lines; and shall take such other precautions against

fire as may be required by such ¢fficer. Nao £ires for

tha burning of waste material shall be sst except with

the prior written ccnsent of the officer of the @alrsy

" KICAIFLAD

: reo 291968
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Article 29. The Licensee shall cooperate with the
United States in the disposal by the United States, under
the Act of July 31, 1547, 61 Stat, 63l, as amended (30 U.S.C.
sec' 601 et seq, ), of mine:al and vegetativa materials from,
L i e L e s e S e R T I e v any
the:sof: Provided, ' su p pean

authorized by the Commission and that it dces not
unreasonably intsrfere with the cccupancy of such lands
by the Licensee for the purpeses of the licansa: Providad
furthar, That in tha gevent of disagraement, any gquestion of
snreasonable interfarenca shall be determined by the

- Commigsion after notics and copportunity for hearing.

Articls 3. If the Licenses shall causae or suffer
esgential praject property to be removed or destroyed
or to hecoma unfit for usg, without adequates replacement, .
- or shall abandan or discontinue good faith operation of
tha project or rafusa or neglact to comply with the
. tarms of the license and the lawful orders cof the
Comnission mailed t¢o the racord addrass of the Licaenses
.or {ts agent, tha Commission will deem it to ba the
- {intent of tha Licensee to,surrendar ths licensa. The
Commission, after notice and oppextunity for hearing,
- may ragquira the Licensee to remova any or all astzuctures,
. afgquipment and power lines within tha project boundary
and to take any such other action necassary to restors
the .project waters, lands, and facilities remaining
within the pr t“bounda £o a condition satisfactory
g O R o tag,ﬂc or th {M&“*gl 34 S & ‘i_:r‘t .&4’“.’""'
s or the cgmmissian s authorized reprasantative,
as appropriate, or ta provide for the continued cperation
and maintenance of nonpower facilities and fulfill such
other obligations under tha licsnse as the Commission
may praescribe. In addition, tha Commission in its
dlscration, after notica and opportunity for hearing,
may also agras to the surrasnder of the license when the
Commigsion, for tha raasons recited haerain, deems it to -
be ths intant of the Licensee to surrender the license.

_ Articls 31. 1.0 right of the Licensee and of its
3uccess0rs an JHESL0 U388 Or oGoupy waters ovary
which tha €8 2L - WEEFTORT A TEEI6R% or lands of
-the United States under the licensae, for the purpcose
of maintaining the project works or otherwise, shall
absolutaly csase at the end of the license period,
unless the Licenses has obtained a new license pursuant
to the then existing laws and regulations, or an annual
Lcense under the tarms and canditinns af this licensa.

I'd

‘‘‘‘‘‘‘‘‘
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Article 32,

The terms and conditions exprassly

sat forth in the license shall not be construed as

ing ahy tesmms and-conditions+of the Pederal’ Pcwe: "

ARt which are not expressly set forth herein.

Tty
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ATTORNEY AT LAW -

P.C, BOX S22
FIRST INTERSTATE BANK BLDG.
TWIN FALLS, IDAHO 83301
TELEPHONE (208). 733.2600

February 1, 1984

Mr. David B. Shaw

Western Regional Superv1sor
State of Idaho

Department of Water Resources
Statehouse

Boise, ID 83720

Re: Permit Application No. 6£3-9640

Dear David:

The Federal Energy Regulatory Commission issued an order
granting a hydroelectric license to Ada County and others on-
December 23, 1983. At the same time it issued an order denying
Cook Electric, Inc. an application for a preliminary permit on
Barber Dam site. Both parties have taken appeals from the decisiocn
of the director of Office of Electric Power Regulation and expect
a disposition on those not earlier than Feb:*ﬂﬂg 33,‘1984.-

Cook Electric will be litigating what has become known as the
Georgia Pacific issue. Essentially the issue is whether a license
applicant must respond in timely manner to a public notice issued
on a preliminary permit application. The FERC says no, but its
rules and policies would seem to indicate the contrary.

Should the full Commission dismiss the appeal of Cook Electric
on the issue, I will file for rehearing, a procedural prerequisite

to taking the issue to the United States Court of Appeals in either
San Francisco or Washington, D.C.

I will keep you advised of the agency and court proceedings
in this matter.

Sincerely yours, , '
5 L
%/@.M.;, é (/jaajkw’
.
DENNIS 8. VOORHEES

sariLith

FEB 2 9 1988

DSV/kjm

H

¥
‘ PO P £
L--me»wv LI PP L L Y R

Denr‘-’ﬂ =t el U
Wes mnﬁg.ﬁiCP




tL3-/002 &

UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

Before Commissioners: C. M. Butler III, Chairman;
: Georgiana Sheldon, J. David Hughes,
A. G. Sousa and Oliver G. Richard III.

Authur Bloom and Ada County ) Project No. 4881-003
Cook Electric Company ) Project No. 35G8-000

ORDER GRANTING REHEARING FOR PURPOSE OF
FURTHER CONSIDERATION

{Issued May 2, 1983}

The Appellant i1/, pursuant to 18 C.F.R. §385.713, 47
Fed. Reg. 19033 (1982) has filed an application for rehearing
in the above-captioned proceeding. 2/ 1In order to review
more fully the arguments raised, the Commission grants rehearing
of the order sclely for the purpcse of further consideration.
This action does not constitute a grant or denial of the appli-
cation on its merits in whole or in part.

The Commissioﬁ orders:

Rehearing of the Commission order in the above-captioned
proceeding is granted solely for the purpose of further
consideration. No responses to the application for rehearing
will be entertained by the Commission., See §385.713(d)
of the Commission's Rules of Practice and Procedurs. ‘

By the:Commissionff?7§?? , _
bet 29 1388 2 =2/

) f - ; Kenneth F. Plumb,
N . : ,] Secretary.

( S EA L)

1/ Cook Electric Company

2/ Order Dismissing Appeal as Moot, 22 FERC %61,273
(March 4, 1983). o

. | . DC-A-32



22 FERC 161,273

UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

Before Commissioners: C. M. Butler III, Chairman;
Georgiana Sheldon, A. G, Sousa
and Oliver G, Richard III.

. Project Ko. 4881-001

Project No, 3598-000

Arthur Bloom and Ada County |}

Cook Electric Company )

ORDER DISMISSING APPEAL AS MQOT
{Issued March 4, 1983)

Cook Electric Company filed an application for a
preliminary permit for the proposed Barber Dam Project,
. located on the Boise River in Ada County, Idahc (Project
No. 3598-000), Arthur L. Bloom and Ada County, Idaho
filed a competing application for exemption from licensing
(Project No. 4881-000}, which the Deputy Director, Office of
Electric Power Regulation, rejected because it was filed
late. Arthur L. Bloom and Ada County filed a timely appeal.

On September 7, 1982, Arthur L. Bloom, Ada County and
the City of Boige filed an application for license for the
Barber Dam site. By letter of February 7, 1983, the Director,
Offlce of Electric Power Regulation, accepted the
application in accordance with our policy, in competitive
proceedings initiated by the filing of a preliminary permit
application, of accepting license applications filed anytime
before the issuance of a permit. Georgia Pacific Corporation,
17 FERC %61,174 (Rov., 12, 1981).

An exemption application is considered withdrawn upon
acceptance of a license application filed by the same party. 1/

Similtarly, an appeal of a rejected exemption application is rendered
moot when the appellant's license application 1z accepted for filing.

DC-A-14

4 3-,002 8

Project Nos. 4881-000 & 3598-000 -2=

The Commission orders:

Arthur L. Bloom and Ada County's appeal of the rejection
of its exemption application is dismissed as moot.

By the Commission.

( SEAL)

Lermsl8F. Lt

Kenneth F. Plumb,
Secretary.
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P-4881-002
UNITED STATES OF AMERICA

FEDERAL ENERGY REGULATORY COMMISSION

a. Type of Application: License (5 MW or Less)
h. Project Nn: 4881-002

' c. Pate Filed: September 7, 1982
Notice of Application Filed with the Commission
d. Applicant: Ada County, City of Boise, & Arthur L. Rloom

(February 25, 1983) .
e. Name of Project: Rarher Dam

f. TLocation: On Boise Riygr, near RBoise, in Ada County, Idaho
Take notice that the fcllowing hydroelectric application RS
has been filed with the Federal Energy Regulatory Commission 4. Filed Pursuant to: ~Federal Power Act, 16 U.5.C. §§791(a) - 825(c}
and is available for public inspection:
n. Contact Person: William Kenney, Perito, pDuerk, Carlasocn and

Pineo, Suite 400, 1140 Connecticut Ave., N.W.
Washington, D.C. 20036

APR 2 1983

i. Comment Pate:

j. Competing Applicatiocn: Project No., 3598 Date Filed: 10/23/80
Notice Issued: 2/1/81

k. Description of Project: The Barber Dam Project would consist
ef: (1) the existing 1,500-foot-long, 25-foot-high embankment
and timber - crib Barber Dam; impounding, (2) a l80-acre
reserveoir; (3) a new intake structure; (4) a concrete powerhousse
: containing three generating units with a total installed
i capacity of 4,140 kwW; (5) a 100-foot-leng, concrete tailraco;
J B and (6) a 175-foot-long transmission line. The run-ot-the-
j : river project would have an estimated average annual generation
of 16.5 million kWh.

1. Purpose of Project: The energy generated by the project weuld ¢
be sold to Idaho Power Company. h 2

m. This notice also consists of the following standard
paragraphs: A2, B, C, D1

DC-a~1
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B.

Applications for License —— Anyone desiring to file a
competing application must submit to the Commissi9n, on

or before the specified comment date for the pgrtlcular
application, either the competing application itself

{see 18 CFR 4.33{a} anqd (d), and Part 16, where applicable)
or a hotice of intent {see 18 CFR 4.33(b) and (c]) to

file a competing application. Submission of a t1@ely
notice of intent allows an interested persaon to file

an acceptable competing application no later than the

time specified in §4.33(c) or §54.101 to 4.104 (1982},

!,q_h-.”r"‘

ooy
i
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RAGL £ 7 A7

Comments, Protests, or Motions to Intervane - Anyone may
Submit comments, a protest, or a motion to Lntervene in
accordance with the requirements of the Rules of Practice

and Procedure, 18 C.F.R. §8385.210, .211, .214 (1982},

In determining the appropriate action to take, ths Commission
will consider all protests or other comments filed, but only
thase who file a motion to intervene in accordance with the
Commission's Rules may become a party to the proceeding. Any
comments, protests, or motions to lntervene must be received
on or before the specified comment date for the particular
application. .



- ensive Documents — Any filings must

€ Eilihi .:%TSE:;§::I°§QE§2IB the title "COMMENTS" ,» .NOTICET?SN'
Ifr?imr“ﬁ FILE COMPETING APPLICATION*, "COMPETING ‘“’Pf,"ﬁﬁ, '
sPROTEST® or "MOTION TO INTERVENE®, as applicablo,iag (e ing
profect Number of the particut:r apg;;gag;zﬁm:ﬁt:hm:st he £11in

1 . Any of the sbove
t; *:ozizgzgg:he orgqinal and the number of copia; r;g:i:z:r:y
tthCommiasion's regulations to: Kenneth F, Plum , Sec Streei
Cederal Energy Regulatory Commission, 825 North Capito Brrest,
?eE Washington, D.C. 20426. An additional copy mus§ 13 en
zSQ"Fred g, springer, Chief, Applications B:ancg.mzizsiozn of o
Bydropower Licensing, Federal :Pergy gggti;tagzlc: n 1nte;t,
208 RB at the above address. copy Jotice of Lo
ljcation or motion to interven

gz:gsgi:go:psach representative of the Applicant specified in
the particular application.

'”f“;p,

i

g i An . m s AT

Di.

e

v

Agency Commpnts - Federal, State, and local agencies

that receive this notice through direct mailing from

the Commission are requested to provide comments pursuant

to the Federal Power Act, the Fish and Wildlife Cocordination
Act, the Endangered Species Act, the National Historic
Preservation Act, the Historical and Archeological
Preservation Act, the National Environmental Policy

Act, Pub, L. No. 88-29, and other applicable statutes,

No other formal requests for comments will be made, -
Comments should be confined to substantive issues relevant .
to the issuance of a license, A ¢opy of the application

may be obtained directly from the Applicant, If an

agency does not file comments with the Commission within

the time set for filing comments, it will be presumed

to have no comments, One copy of an agency's comments

must also be sent to the Applicant's representatives,

Kenneth F. Plumb
Secretary
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THIS DRAWING 1S PART OF THE APPLICATION
FOR LICENSE SUBEITTED 8Y THE UNDERSIGNED

THIS/ZB DAY OF , 982,
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Neyy gower plant.

By TOM xmursmncsa '

The Idaho Statesman :;-'l'he hl,goﬂe'landmark ‘:
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Iraugoa cordingtop,lan. ihouldbaproducl _
Ada County’s long-neglected Bar-. - “g”
‘ber Damq\cﬂl regain its former - .- power tor 1,100 homes "'4"
“glory in thenmdﬂtmyuu"asan“ -lathms;attarsovears -
electrical power plant, o
Abandonedasanelectnm!gaa-. PR TR ahe
erator in-the early 19308, the 77 -

- year-old dam could be producing .
4,140 kilowatts of power by late .~ ' . arg’ ‘
1988, Ada County Engineer.Dave mnyvarlnbles to amratelypren
Collins said. The 18.5 mitlion kilo- - dict/how much money the project.
watt-hours produced azmually will raise; Ada County-aiid Boise

would light 1,100 homes. -+ will have to negotiate thelr shares .
Boise city and Ada County offi- . of the incotpe, Collins added,
cials expect to receive their fed- = A 200 re-foot power houss .

eral generating license in two to - S planned for just north of the
three weeks, Coliins said, After a - 0ld, empty concrete powerhouse
30-day waiting period, they have ~on the north shore of the dam.
18 months under federa} regula- ' Thereare noplans for remodeling
tions to begin construction of the the old powerhouse, Collins said, -
project. although county commissioners
Construction on the new power- have discussed using It for a res.
house, with two or three turbines, taurant or an interpretive nature.
should begin by next fall, Colling :. center for the nearby Barber
said, with the first electricity in 50 ~ Flats wildlife area.
. years to come from the dam by .  The dam itself, about a half
late 1986, mile upstream from Barber Park,
The city and county sre Jointly  as byt in 19041906 to generate -
developing the power project be-- - glactricity and t6 form & log-hold-
cause Ada County owns the dam ' jna pond for the old Barber Lum-
and 10.5 surrounding acres, but  per Co, mill. More than 100 fam-
cannot legally generate power as jjieq lived in the lumber company
cities can. " town until the mill shut down in
To finance construction, the - 933 hecause of dwindltnglumber
two governments may seek voter - supplies. . :

approval - probably next spring
— for about $5.6 million of. either - The dam J:ﬂg neglected until
revenue or general obligation 1977 when ounty acquired it
bends. for payment of back taxss. The
Either type of bond wou!d be re- timber dam was sald to be unsafe
paid from money made by seliing - and th:dr: :ere cal:;i:o tear it
the electricity to Idaho Power Co, . 90WR-. ounty rebuilt e dam
with concrete facing in 158, and

Revenue bonds require majority
voter approval, while general - :g;‘t'" began pushing for ¢ power,

obligation bonds need a tworthirds -
vote, Spokane bond counsel Mike - Llcense appmval is alnost as-
Moore sald: Revenue bonds were ™ aured ‘Colling said.. -
used at no taxpayer expense (o Undertennsotthe!icase.me
expand the Boise alrport. 'cwnty cannot change theheight
Original estimates had the city ““of the dam or the flowof the.
and county sharing $300,000 in river, Colling said the profict will
annual net receipts from electri- have- little environmenta) effect
cal sales, Collins said. Newer esti- ontherlverandshwldn urb !
matgs have cut that to $150,000, ° - fishing. o

-
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DEPARTMELIT OF WATER RESGURCES

STATE CFFICE, .50 W. State Stiwet, Bolse, (daho

JOHN V. EVANS Faling codress:
ovemer Statehouse
Boise, Idaho 83720
A, KENNETH DUNN . {208) 334-4440
Director

July 28, 1983

Ada County State of Idaho
650 Main Street
Boise, Id 83702

Gentiemen

We have completed a preliminary review of 2 -tove referenced applicazion. This
review has included advertising by tne regional office and a verificaticon that ali
required preliminary information has been provided.

For power projects that are under the jurisdiction of the Federal Energy Regulatory
Commission (FERC), we withold final action on the appiication pending FZRC approval
of {1) a preliminary permit, or (2) an exemption. If you have not yet contacted
FERC, the zddress below is a good starting point:

Regicnal Engineer

San Francisco Regional Office
-eceral Energy Regulatory Commissicn
333 Market Street, Sixtn Fiocor

San Francisco, CA 94105-2195%
Telephone No. (415) 974-7177

The continued validity of this application is contingent on your proceeding
with due diligence toward obtaining an approval or an exemption tvom FERC. Please
keep this office informed of progress in this regard.

Sincerely

bLp Y 1988

L., GLEN SAXTON
Chief, Operations Bureau

LGS: jvv

SO




6/2/83

NOTICE OF CORRECTION

Notice is hereby given that notice of Application for a Water
Right Permit No. 63-10028 in the name of Ada County was published in
error on 5/12 & 5/19/83,

The Applicant's name was advertised as being Ada County, WHEREAS, the
actual name is Ada County, State of Idaho and the use of water and rate of
diversiqn were advertiéed as being irrigation and .09 cfs. WHEREAS, the

actual use of water and rate of diversion is for irrigation .09 cfs and

power 3,000 cfs.

If issued, the permit will be subject to all prior water rights.
Protests against the granting of any permit must be filed with the
Director of the Idaho Department of Water Resources, Statehouse, 450

W. State St., Boise, ID 83720 on or before June 27, 1983.

Ken Dunn, Director

Published in the Idaho Statesman on 6/9 & 6/16/83

FeB &Y 1988




IDAHO DEPARTMENT OF FISH AND GAME
REGION 3
109 West Forty-fourth Street
Boise ® Idaho ® 83704

May 19, 1983

Mr. David B. Shaw

Western Regional Supervisor
Department of Water Resources
450 W. State Street

Boise, Idaho 83720

Dear David: RE: Permit No. 63-10028

Idaho Department of Fish and Game personnel have
reviewed the above referenced application. We have
no objection to the issuance of this permit.

Thank you for the opportunity to review and comment
on this application.

Sincere]y,

tacy ; bhards

Reg1ona1 Supervisor
Region 3

%@k $3%aiw am%&i&ag

Feb 291988
MAY 28 1033
; : Pepartmant of Welsr Resourees
R et s o £ e b = 1 e s .-;‘m,-;’ ﬂmm RQS{QP& C“ Ca

* EQUAL OPPORTUNITY EMPLOYER ¢



gme of Idaho .
DEPARTMENT OF WATER RESOURCES

WESTERN REGION, 450 W. State Street, Boise, Idaho

JOHN V. EVANS Mailing address:

_Goverrior ' Statehouse 0
Boise. 1daho 8372
A. KENNETH DUNN
Director (208) 334-2190

May 6, 1923

Stacy Gechards
Regions]l Supervisor
Taho ﬂcpkrtr ol of Fish S ang
Fegion 3 3heter

+

Re: Application for Pemwit Ho. 6310928

-

Dear Stecy:

¥

Enclosed is a copy of the above referenced application for permit which
may be of interest to your agency. Please review the application and
submit any comments you may have.

This office normally campletes the processing of an application within

a six-week period and is required to take final action shortly thereafter,
however, if your agency desires to file a formal protest against the
approval of this application, your written protest must be received in
this office by .

gy 3.

If you have any questions regarding the appllcatlon, please contact this
office.

Sincerely,

B. SHAW
Western Redional Supervisor

DBS:jp

Enclosure

»
' §
Momew et gcenn o e . )
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o 63-18028
- ADA-COUNTY R
- 650 MRIN ST.. BOISE, ID 83702 |
| _5&01';::9: 'BOISE RIVER trib. la SNAKE RIVER
- Date #;‘_1 ed: 0472871983
Diversian Pt: SWSE Sec 29 T B3N R OIE

Use: IRRIGATION - , . ¢B.89 CFS)

| In: SWSE Sec 29 T @3N R @38 FOR 3 ACRES
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. IDENT!O. 63-10028

IDAHO DEPARTMENT OF WATER RESOQOURCES

— —— — o— — e TS T e — — — — ot o A — ——

WATER RIGHT
DATA ENTRY LOG

Initials Date | . Item

jp | 5/5/83 : Original form entered

Edit Report Correct
Date Protested
Date of Hearing
‘Date Approved/Denied
(Proof due date, stage and/or status,
conditions of approval, water district)
Record Verified
Amendment Approved

. _ . Extension Approved
Partial Proof
Proof Complete

Field Exam Received

Field Exam Accepted
and changes entered

License Signed

Transfer Approved

Keypunched by State Office




September 22, 1987

Kay Walker
Technical Records Specialist

State of Idaho SEP 22 1987
DPepartment of Water Resources

Dear Kay:

Thank you for your assistance 1in helping me process the
Barber Dam Application. I am providing you with the additioconal
information you requested.

4,5,3,1,1. The Boise River has more than 5 users. The
Barber Dam permit is for non-consumptive use and is the only user v//
at this site.

4,5,3,1,3. The Barber Dam application is £for a non- V//
consumptive use to produce power at an existing dam site. Water
will continue to flow over the existing spillway, and all water
run through the turbines will be returned to the existing river
channel. No areas of the river will be dewatered. Thus any-
existing rights will be unaffected.

4,5,3,2,1. There will be no consumptive use of water. Peak
use is estimated at 2000CFS (3967 acre Ft per day) Average use
would be 1900CFS (2777 acre Ft. per day) Volume on a yearly
average would be 1,013,605 acre Ft. Water will be used during
each month of the year; The amount used will be determined by
water flows in the river,.

4,5%,3,2,2. A flow duration curve is provided (see appendix
1.). No ground water will be used. Sole source is the Boise
River.

4,5,3,3,1. The department of Water Resource has a copy of

the F.E.R.C. license issued for this project. Ada County owns
the ground and dam for project works. A copy o0f the letter from
the Prosecuting Attorneys CQffice is provided. A copy of the

access agreement 1s also provided. The title page and signature
page of the Power Purchase Agreement with Idaho Power is also
provided. Compliance with sections 42-205 & 42-206 Idaho Code 1.
Section 205 The Boise River.

ErREE o | S
42-205 RO RN T 2o
g LG ED
a) Ada County (applicant) owns the ground.
b) Does not apply - no prior application. Lo £ 9 iYes




42-206 Does not apply, Ada County is permitted +to do
business in the State of Idaho.

4,5,3,3,2. See Appendix 3
4,5,3,4,1. See Appendix 4
4,5,3,4,2. The existing powerhouse will be remodeled to

accept new turbines and generators (see Appendix 5). Estimated
cost of construction is 5 million dollars.

2,5,3,5,1 The County 1is the property owner, Interwest

Hydro, Inc. is the leasee (see Appendix 6). Letters are enclosed
from Fish & Game Division of Environment.
Sincerely,

e Bl

Bruce Blaser
Fulcrum, Inc.

BB/dt

Fro o

L‘- ............. kit Ao - w
i b o e



——— ];r%-..--.i...."‘.-iwﬂm..m.ln 5 T .«1 .-

A e,
3 H e Jl

e : “ | ”
: . o rg_wmw.“..._,iﬁ.“
: Vo : _ - I~ - 3 :
T IR T TN TR TR L
- i A T o T,.”..Dh - - '
Z B Sl Am n C O - _
BN S 3 iy
sl R R L
P i = :
= TR

1 geiods, 85

HE |
e S T S

PO AT G DL, T




OFFICE OF

THE PROSECUTING ATTORNEY
COUNTY OF ADA

JIM C. HARRIS
PROSECUTING ATTORNEY
ADA COUNTY COURTHOUSE. BOISE. IDAHO 83702
{208} 384.3750

July 15, 1982

MEMCRANDUM Opinion 82-70
TO: Board of Ada County Commissioners |

FROM: J. Kelley Wiltbank, Deputy Prosecuting Attormey

RE: Authority of Idaho Counties to Join With Municipalities For

the Production of Electrical Energy
Dear Cammissioners: . f

This office has been asked to research the authority of Idaho counties
to join with a municipality for the purpose of generation of electrical
enefgy by the mmicipality. This question is presented to us couched in
the specific facts of the disposition of Barber Dam.

Ada County acquired title to Barber Dam in a Deed from the Boise River
Conservancy, on June 1, 1978, for the purpose of maintaining the dam for
the public as a part of the Boise River Green Belt system. Extensive
repairs in the amount of $298,000.00 were completad in order to insure
the dam's safety. Ada County has continued the upkeep of the dem and
has maintained lisbility insurance on the structure which amounts are
essentially unrecoverable. In the fall of 1980, Ada County determined
that it wished to sell or otherwise dispose of the dam site in ordexr
that it not be a drain on the county tax dollar. The board has studied
the possible cptions of selling the dam, and now, in the alternative,
has determined to explore the possibility of joining with the city of
Boise in order that the city might develop a hydroelectric facility and
sell energy to offset the costs of electrical energy to the tax payers
of Ada County. In order to proceed with this second option, the Board
of County Commissioners has filed a co-application with the city of
Boise and with Mr. Arthur L. Blocm to the Federal Energy Regulatory
Commission for a license to develop a minor hydroelectric project. The
intent of the parties is to develcp two separate and distinct projects.
The county and the city propose to develop a hydroelectric plant as
stated above. The County would still retain title to the dam and in-
stead of a one time purchase payment made to the county, both the city
and county would have an additional revenue scurce to offset property
taxes. Mr. Bloom, who is the abutting owner on the south side of the
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Opinion 82-70
July 15, 1982
Page Two

dam joins with the city and county in order to provide the highest and
best integrated and carpatible use of the river flow year round.

Idaho counties are subdivisions of state government whose creation and
powers are derived from the Idaho Constitution and the state statutes
and are limited to those powers expressly conferred on them or neces-
sarily implied or incidental to those express powers. While I can find
no statutory or constitutional grant of authority for Idaho counties to
be involved in the generation and sale of energy, public agencies in the
State of Idaho, which are defined as "“any city or political subdivisicon
of the state, including, but not limited to counties;. . ." may enter
into agreement for the joint exercise of powers to exercise any power,
privilege and authority which each has independently. No power, privi-
lege or authority, however, may be extended beyond the power, privilege
or authority which agency has if it were acting alone. In view of the
facts as presented to me, Ada County would continue to own, the dam but
would not be in the position of developing the generating facilities nor
would they sell the electrical energy both of which would be left +o the
city of Boise. It is therefore the opinicn of this office that througn
" the~joint exercise of powers, Ada Comnty is authorized under the consti-
tution and the statutes to join with the city of Boise for this parpose.

Should you have any further questions, please do not hesitate to contact
me.

Sincerely,

e Y ) \-.\ Q'. , ‘i:.": '
0y {\" ;! Q.._j_--'\\ { \_/Q \E)\_:—&_\}(‘D \)-'-,—.._;Q
J. Kel.ley/Wi-;Ltbarﬂc
Deputy Prosecuting Attorney




ACCESS AGREEMENT AND GRANT OF EASEMENT

This Access Agreement and Grant of Easement (hereinafter
"Agreement”) is made this ?Méf day of September, 1987, between
DALLAS H. HARRIS and ALTA HARRIS, Husband and wife (hereinafter
“"Grantors") and FULCRUM, INC., an Idaho corporation (hereinafter
"Grantee").

RECITALS:

The following recitals of fact are a material part of
this Agreement:

1. On December 23, 1983, the Federal Energy Regulatory
Commission ("FERC") issued its Order granting a major license to
Ada County, the City of Boise, and Arthur L. Bloom under Part 1 of
the Federal Power Act, for a period of forty (40) years, for the
construction, operation, and maintenance of the Barber Dam
Hyvdroelectric Project No. 4881, located on the Boise River approx-
imately seven (7) miles southeast of Boise, Ada County, Idaho
(hereinafter the "Project").

2. Arthur L. Bloom and the City of Boise have trans-
ferred and assigned all of their interest in said FERC license to
Grantee and Ada County. |

3. Grantors are the owners of certain real property‘in
Ada County, state of Idaho, including that certain portion thereof
to be subiject to the easement provided for herein, which is more
particularly described in Exhibit "A" which is attached hereto
and by reference made a part of this Agreement (hereinafter the

| FE Y oy Y
"Easement Premises"). The easement grantdgi . hér, ; i
g M&ﬁﬁﬁé- Cl
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thirty-three (33) féot wide access road running from Idaho State
Highway 21 in a southwesterly direction, across the Easement Pre-
mises, approximately two thousand one hundred twenty-seven (2,127)
feet to the Barber Dam site. The easement generally follows the
currently existing road which is sometimes referred to as-"Lysted
Road". Also included in the Easement Premises 1is an easement to
the earth fill dam embankment, extending northeast from the Barber
Dam Power House, and adjacent to the access road described above,
for use as an access to the upper portions of the power house.

4. Grantee has an interest in a tract of land (herein-
after the "Dominant Premises") as evidenced by a Lease with Ada
County, which is attached hereto as Exhibit "“B" and by reference
made a part hereof.

5. The Dominant Premises are presently improved with a
structure commonly referred to as the Barber Dam (hereinafter
“Barber Dam"“), and the remnants of a power house immediately adja-
cent thereto. It is the Grantee's intent to use the easement pro-
vided for in this Agreement for the construction, maintenance,
inspection, and operation of the Project.

6. In exchange for the agreements of Grantee contained
in this Agreement, Grantors are prepared to grant and Grantee
wishes to receive an easement over and across the Easement Premi-
ses for the purpoges described in this Agreement.

NOW, THEREFORE, in consideration of the premises and of

contained in this
L .

the mutual covenants and promises of the parties,R
i
Agreement, the following grants, agreementé{
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restrictions are made:

1. GRANT OF EASEMENT. Grantors hereby grant to Grantee

as an easement appurtenant to the Dominant Premises, a non-
exclusive easement as described in recital number 3 above, for
ingress and egress over and across the Easement Premises. After
completion of the Project, Grantee is required under its FERC
License to obtain an "as built" project survey\which will include
a survey of the easement premises. If said survey reveals that
the current legal description set forth in Exhibit "A" is inac-
curate, the parties will execute the necessary amendment to this
Agreement to correct said legal description. Said right-of-way
easement is granted for the purpose of allowing Grantee or its
successors or assigns ingress and egress to construct, operate,
inspect and maintain the Project, pursuant to the authority
granted under FERC License No. 4881, and any extensions thereof or
amendments thereto.

2. PUBLIC USE RESTRICTION. This easement is not

intended for public ingress and egress to the Dominant Premises or
adjoining property. Grantee agrees that it will not permit such
public access except to the extent that the same may be required
under the FERC License or applicable statutes or regulations.
Grantees shall have the right to take guests to the Project site,
so long as such guests remain under the supervision of Grantees;
but there shall be no commercial uses of the premises other than
those permitted in the FERC License.

3. USE QF EASEMENT PREMISES.

Foo & ¥ 1984 !
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and across the Easement Premises is confined to the maintenance of
Barber DPam and the construction, maintenance, inspection, and
operation of the Project. This construction, maintenance and
operation shall be so conducted as to not interfere unreasonably
with the use by Grantors of the Easement Premises as hereinafter
reserved. The installation or maintenance by Grantee of pipes,
conduits, or wires, under, upon or over the Easement Premisges is
forbidden, except where expressly provided for by this Agreement.
Exclusive use of the Fasement Premises is not hereby granted. The
right to use the Easement Premises likewise for ingress or egress,
is expressly reserved by Grantors. In addition, Grantors reserve
the right to move livestock, veéhicles, equipment, produce, and
materials across or upon the Easement Premises to other premises
owned or leased by Grantors and to State Highway 21 and any other
public road that may peéome assessable by use of the Easement
Premises. This right shall be appurtenant to any land now owned
by Grantors and to any land that may hereafter come into Grantors'
ownership and that is contiguous to the Easement Premises. Any
area physically separated from the Easeﬁent Premises but having
access thereto by means of public ways or private easements,
rights or licenses is deemed to be contiguous to the Easement
Premises. Grantors shall not use or otherwise allow 1ivestocﬁ,
vehicles, equipment, produce, materials or other items to be
placed or remain upon the Easement Premises in any manner that
would interfere unreasonably with the use by Grantee of the

E

Easement Premises as herein provided, such as ?%ﬁ
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premises as a pasture or a holding pen. However, it is understood
and agreed that cattle will roam back and forth across the ease-
ment premises between the two fenced areas on either side and that
there will be gates on either side so that cows can pass from one
side to the other.

4. POWER LINE. Grantors hereby further grant to Grantee

the right to have Idaho Power Company upgrade the existing power
line running from the Barber Dam Power House northeasterly
approximately 2,127 feet parallel to the easement roadway granted
herein, to the power line running along Highway 21, or bury a
power line along said route. Grantors hereby further grant to
Grantee the right to have Mountain States Telephone and Telephone
Service bury a telephone cable along said route.

5. USE OF THE DOMINANT PREMISES. This easement grant

shall remain in effect only so long as the Dominant Premises are
used for the construction, maintenance, inspection, and operation
of the Project, including the construction or location of a single
family residence thereon for the project operator to reside in.
It is understood and agreed that such operator and his family, if
any, or any guests of such operator, will not engage in any acti-
vities which would unreasonably interfere with Grantor's farming
or livestock operations or any other rights of Grantors under this
Agreement. If the operator has dogs for pets, the same shall be
kept in a kennel with non-see through walls on the sides of the

kennel which face the Harris property. T)@hProject Site on the

gnﬁt

Dominant Premises ("Project Site"), inclu ﬂﬁﬁugfda where a

Access Agreement and Grant of Easementgrhﬁﬁf*sm‘_‘“_ !
=4 _““-.._‘______“”1



house might be constructed, will be surrounded by a fence approxi-
mately six (6) feet in height which is constructed in such a
manner that people and animals will be prevented from passing

through it.

6. DISTURBANCE QF CATTLE. @Grantee agrees to use reason-

able care not to disturb Grantors' cattle in the fields adjacent
to the Easement Premises and not to allow animals which are not
owned or under the control of Grantors to be on the Easement Pre-
mises, except if they are being transported by vehicle to or from
the Dominant Premises.

7. IMPROVEMENT AND MAINTENANCE OF EASEMENT.

(a) Gates: Grantee shall within thirty (30} days
after start of construction, construct a gate near the
northerly entrance to the Easement Premises. This gate
shall be a tubular steel gate adequate to retain live-
stock and shall be in the same location as the gate which
presently exists near the southwesterly boundary of State
Highway 21. This gate shall be kept locked at all times,
except when the Easment Premises are in use as provided
for in this Agreement. Both Grantee and Grantors shall
be entitled to keys to the gate.

(b) Sign: Within thirty (30) days after the start
of construction, Grantee shall install a sign next to the
gate near the southwesterly boundary of State Highway 21,
which states: “"Not for Public Access".

(¢) Improvement of Surface: Grantee may improve
the Fasement Premises with any surface Grantee desires to
construct.

(d) Maintenance: Any maintenance which Grantee
chooses to make to the Easement Premises, the gate, and
the sign shall be at its sole cost and expense.

9. RELOCATION OF EASEMENT. Grantors reserve the right

t0o relocate the Easement Premises, as follows:

{a) Grantors shall first notify Gr%ntee .of the
proposed relocation by mailing notice to Gnaﬁt & she ing .
the proposed relocation and the probable commenceﬁ%htdhnd !
completion dates, at least thirty (30) days Eglor to the

< ]‘jéjd
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commencement of relcocation.

(b) Grantors shall improve the new easement premi-
ses with the same surface as the one replaced and shall
relocate the gate and sign constructed and installed by
Grantee at Grantors' sole cost and expense.

(c) At the completion of the relocation work,
Grantors shall record an easement grant in recordable
form granting the new easement to Grantee and shall cause
the same to be delivered to Grantee, whereupon the change
in the 1location of the Easement Premises shall become
effective, and appropriate releases of the prior location
shall be executed in recordable form and exchanged bet-
ween the parties hereto, their successors or assigns.

(d) The new easement shall contain the same terms
and conditions as set forth herein, except for the legal
description of the new easement premises. Until the new
easement has been installed to Grantee's satisfaction and
the easement is recorded, the surface on the existing
easenent shall not be disturbed and Grantee shall con-
tinue to have the right to exercise any and all rights
granted herein with respect to the easement at its origi-
nal location.

10, CONSIDERATION. Grantee agrees to pay Grantors the

sum of FOUR THOUSAND and NO/100 DOLLARS ($4,000.00) {(the "Base
Amount") upon the execution of this Agreemert: - For each suc-—
ceeding year until the fifth anniversary of the execution of this
Agreement, Grantee shall pay to Grantors the sum of FOUR THOUSAND
and NO/100 DOLLARS ($4,000.00) on the anniversary of the execution
of this Agreement. For the year beginning with the fifth anniver-
sary of the execution of this Agreement and each year after the
fifth anniversary of the execution of this Agreement, so long as
the easement provided for herein is in effect, Grantee shall pay

to Grantors an adjusted Base Amount, which sha%%.
¥i

follows: ) :
FLD &Y 1988 !

(a) On such date or dates as the purchase price for'
killowatt hour to which Grantee is entitled under its
Firm Energy Sales Agreement with Idaho Power Company or:
any other purchaser on the Proje?t is increased orj
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decreased, the annual lease payment due hereunder shall
be increased or decreased by the same percentage. By way

. of example, if Grantee receives a ten (10%) percent
increase in the purchase price which it receives from
Idaho Power for energy produced at the Project, then the
annual lease payment to which Grantors are entitled shall
likewise be increased by ten (10%) percent. Said percen-
tage increase shall be prorated in the year in which it
occurs. By way of example, if an increase occurs on July
1, Grantors shall be entitled to one-half of the percen-
tage increase in the year in which the increase occurs.
Said increase shall be paid to Grantor in the same month
in which Grantee begins receiving said increase. However,
notwithstanding the foregoing, in no event shall the
annual lease payment be less than the Base Amount of
$4,000.00.

11, INDEMNITY. Grantee agrees to indemnify Grantors
against all liability of Grantors which may result from, arise out
of, or be attributable to the negligence of Grantee in the use of
the Easement Premises by Grantee or its agents or contractors, or
any construction, maintenance or repair undertaken pursuant to
this Agreement by Grantee or its agents or contractors, or which
results in any cattle escaping from the easement premises as a
result of the gate being left open or unlocked by Grantee or its

agents or contractors. Grantors agree to indemnify Grantee
against all liability of Grantee which may result from, arise out
. of, or be attributable to the negligence of Grantors in the use of

the easement premises by Grantors or their agents or contractors,
or any other activities engaged in or carried on by Grantors or
their agents on the properties addjoining or which are near the
easement premises. During the term of this Agreement, Grantor and
Grantee shall each secure and continuously carry comprehensive
general liability insurance for both bodily injury and property
damage eguivalent to the amount of one million dollars combined
single limit. Such insurance shall:
(a) 1Include an endorsement naming the other party
as an additional insured insofar as liability arising out
of or releavnt to this Agreement is concerned; and

{b) Include a provision stating that such liabi-
lity policies shall not be cancelled or their limits of
liability reduced without thirty (30) days written notice
to the other party. Each party shall furnish the other a
certificate of such insurance, together with the endor-
sements required therein, evidencing the coverages set
forth above.

12. RUNNING OF BENEFITS AND BURDENS. All ppravisig

this Agreement, including the benefits and burdens, *Tii
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land and are binding upon and inure to the heirs, assigns, suc-
cessors, tenants and personal representatives of the parties

hereto.

13. RETENTION OF RIGHTS. Grantors retain all rights to

the property not specifically granted herein to Grantee, This
Agreement shall terminate if Grantee or its successors or assigns
abandon or cease to generate hydroelectric power at the Barber Dam
site continuously for more than one (1) full year, unless Grantees
are in the process of constructing or remodeling the Project, and
in the event of such abandonment or cessation all rights granted
by this Agreement shall revert to the Grantors. When the easement
is terminated, if a residence has been constructed on the Dominant
Premises, the use of the easement granted herein for access to and
from such residence shall not be deemed to create any right or
claim in the occupance of such residence to continued use of the
easement for ingree and egress to said residence.

14. REVERSIONS OF IMPROVEMENTS ON TERMINATION. Upon the

termination of the easement provided for in this Agreement,
Grantee shall have the right to remove and retain ownership of any
and all equipment, fixtures, and materials. The word "materials"
as used herein does not refer to the surface improvement of the
roadway located upon the Easement Premises. All such improve-
ments not so removed within a reasonable time by Grantee shall
revert to and become the property of the Grantors. Grantors shall
have no obligation to reimburse Grantee for these improvements

which are abandoned.




15, RELEASE OF EASEMENT. Grantee may terminate the

easement provided for in this Agreement by recording a release in
recordable form and by personally serving Grantors with a copy of
the release as recorded. Whereupon, all rights, duties, and
liabilities hereby created shall terminate. For convenience this
Release of Easement may run to "the owner or owners and parties
interested"” in the esasement premises. In the event of such ter-
mination, any remaining portion of an annual lease payment which
has already been tendered to Grantor shall not be refundable.

16, ATTORNEY FEES. Either Grantors or Grantee may

enforce this Agreement by appropriate action. Should the party
seeking to enforce this Agreement prevail in the action, that
party shall recover as part of the costs of such action, a reason-
able attorney fee.

17. COMPLIANCE WITH FERC LICENSE. It is the intent of

this Agreement to comply fully with the terms and conditions of
the federal 1license for FERC Project ©No. 4881. If further
construction or additions to the project are required by law or
regulation, or if any modification to this Agreement is required
by law or regulation, Grantee shall notify Grantor in writing of
the need for such further construction, additions or modifications
and shall obtain Grantor's approval therefor; provided, however,
that Grantor's consent and approval will not be unreasonaby with-
held. Any modifications or amendments to this Agreement nmnust be

in writing and signed by the parties hereto, and must be in con-

formance with the requirements of said FERC licenSe.éfnﬁ”
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IN WITNESS WHEREOQF, Grantors and Grantee have signed this
Agreement on the day and year first above written.
GRANTORS :

djﬂd%y +/. Lo ’gv

Dallas H. Harris

(L0t H o

Alta Harris

GRANTEE :

FULCRUM, INC., mn Idaho corporation

4 ,

Test  hecie

ATTEST:

B

Secretary

STATE OF IDAHO }
) ss.
County of Ada )

On this J{. day of September, 1987, before me, the under-
signed, a Notary Public in and for said State, personally appeared
DALLAS H. HARRIS and ALTA HARRIS, husband and wife, known or iden-
tified to me to be the persons whose names are subscribed to the

within instrument and who acknowledged to me that they executed
the same. -

IN WITNESS WHEREOF, I have hereunto set my hand and
affixed my official seal the day and year first above written.

(L e

Y i= \‘ .
(SEAL} " -, Notary Public for State of Idaho

\ y Residing at: fﬁf

‘; i ;I ;' v éaﬁ EFY
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STATE OF IDAHO )
) ss.

County of Ada )

On this R /™ /21 day of September, in the year 1986, before
me, .the undersigned, a No ary Public in and for said State, per-
sorially appeared j 5_@-/ and j—/atfe J2EN 5456/ .
known or identified to me to be the President and Secretary of
FULCRUM, INC., the corporation that executed the instrument or the

person who exécuted the instrument on behalf of said corporation,
and acknowledged to me that such corporation executed the same.

" IN WITNESS WHEREOF, I have her set my hand and
affixed my’ official seal the day aniézézggé%iigjéfiiié;;;;:?n.

{ SEAL) Notary Publlé‘f“"State of Idaho
Residing at: /p(
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Facility No: 21615078
- Project: Barber Dam

FIRM ENERGY SALES AGREEMENT

THIS AGREEMENT, entered into on this gﬁjﬁ&ay of sz,é’% , 1987,

7 A
is between INTERWEST HYDRO, INC, a corporation (Seller), and IDAHO POWER
COMPANY, a Maine corporation (Idaho) hereinafter sometimes referred to

collectively as "parties" or individually as "party."

WITNESSETH:

WHEREAS, Seiler plans to construct, own and operate an electric
generation facility; and

WHEREAS, Seller wishes to sell, and Idaho has been ordered by the
Commission to agree to purchase, electric energy from that facility,

THEREFORE, In consideration of the mutua! covenants and agreements

hereinafter set forth, the Parties agree as follows:

ARTICLE I: DEFINITIONS
As used in this Agreement and the appendices attached hereto, the

following terms shall have the following meanings:

1.1 "Annual Net Firm Energy" - The amount of Net Firm Energy Seller

estimates it will deliver to Idaho at the Point of Delivery during each
Contract Year.
1.2 "Commission" - The Idaho Public Utilities Commission.

1.3 "Contract Year" =~ The period commencing each calendar year on

the same calendar date as the Operation Date and ending 364 days thereafter.

1.4 '"Designated Dispatch Facility" - 1Idaho's Boise Bench System
Dispatch Center %" YT e
| | ARG
FEB % Y 1988
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-




ARTICLE XXVITI: ADDITIONAL TERMS AND CONDITIONS

This Agreement includes the following appendices, which are attached

hereto and included by reference:

Appendix A - Standards for Interconnection and
' Metering
Appendix B - Special Facilities, Point(s) of Delivery
and Metering, and Operation Date
Appendix C - Schedule of Required Licenses and Permits
Appendix D - Lump Sum Payment
Appendix E - Operating Instructions

ARTICLE XXIX - ENTIRE AGREEMENT
This‘Agreement constitutes the entire Agreement of the parties con-
cerning the subject matter hereof and supersedes all prior or contemporaneous
oral or written agreements between the parties concerning the subject matter
. hereof.
IN WITNESS WHEREQF, The parties hereto have caused this Agreement to
be executed in their respective names on the dates set forth below:

IDAHO POWER COMPANY

By <:‘£?)t4g:fﬁ““\C2_1/t>

ViceE President £ Planning,
Resources and Rates

Dated T-12-87

"Tdaho"

INTERWEST HYDRO,

DL

Leon~Blaser

; President
Dated: gvl/gg 77

"Seller'

- — b




IDAHO DEPARTMENT OF FISH AND GAME
600 South Walnut ® Box 25
Boise ® Idaho ® 83707

November 21, 1986

Mr. Bruce Blazer
Interwest Financlal
3350 Amerlcana Terrace
Boise, 1D 83706

Re: Barber Dam Hydroelectric Project, FERC No., 4881
Dear Bruce:

Thank you for providing the Information on the power |ine route and
raptor proof pole construction for the above project.

The short length of the Intertie and use of the "Eagle safe" design
should minimize any potential Impacts. With These features, we find
the transmission !ine design acceptable as proposed.

As for the dredging to be conducted in [leu of removing the small
Island which we discussed, could you provide us with a schematic of The
dredging boundaries with an indication of existing and post-dredgling
bottom elevations (or depths). Would you also Include the measures
planned fo minimize downstream movements of sediments?

Sincerely,

W

Al Yan VYooren
Staff Biologlist

cc: Reg. 3
USFWS
FERC (Portiand)

RICESHikgep

» EQUAL OPPORTUNITY EMPLOYER




38 FERC T 62,300

UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

Ada County, the City of Boise, Project No. 4881-008
and Arthur L. Bloom
Ada County and Fulcrum, Inc.

ORDER APPROVING TRANSFER OF LICENSE
{(Issued March 24, 1987)

Ada County, the City of Boise, and Arthur L. Bloom seek
Commission approval to transfer their license for the Barber Dam
Project to Ada County and Fulcrum, Inc. The project is located
on the Boise River in Ada County, Idaho. The purpose of the
transfer is to facilitate the financing, development, and construc-
tion of the licensed project.

Ada County, the City of Boise, and Arthur L. Bloom have
fully complied with the terms of the license and agree to pay
annual charges that have accrued to the date of the transfer. Ada
County and Fulcrum, Inc. are qualified to hold the license and
operate the property under license and agree to accept all of the
terms and conditions of the license and to be bound by the -license
as if they were the original licensees.

No comments, protests, or motions to intervene were filed
in response to the public notice of the application to transfer
the license. Transfer of the license for this project is consistent
with the Commission's regulations and is in the public interest.

The Director orders:

(A) Transfer of the license for this project is approved.

(B) Approval of the transfer is contingent upon transfer of
title of the properties under license and delivery of all license
instruments to Ada County and Fulcrum, Inc., which shall be
subject to all terms and conditions of the license as though they
were the original licensees. Ada County and Fulcrum, Inc. shall
submit certified copiles of all instruments of conveyance within
60 days from the date of this order.

{C) This order is issued under authority delegated to the
Director and is final unless appealed to the Commission under
Rule 1902 within 30 days from the date of this order. Ada County
and Fulcrum, Inc. shall acknowledge acceptance of this order and
its terms and conditions by signing and returning the attached
acceptance sheet within 60 days from the date of this order.

William C. Wakefiel
Acting Director, DiVvision
of Project Management
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UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

Ada County, the City of Boise,
and Arthur L. Bloom
Ada County and Fulcrum, Inc.

Project No. 4881-008

ORDER APPROVING TRANSFER OF LICENSE
(Issued Mavrch 24, 1987)

Bda County, the City of Boise, and Arthur L. Bloom seek
Commission approval to transfer their license for the Barber Dam
Project to Ada County and Fulcrum, Inc. The project is located
on the Boise River in Ada County, Idahoc. The purpose of the
transfer is to facilitate the financing, development, and construc-
tion of the licensed project.

Ada County, the City of Beoise, and Arthur L. Blocm have
fully complied with the terms of the license and agree to pay
annual charges that have accrued to the date of the transfer. &ada
County and Fulcrum, Inc. are gualified to hold the license and
operate the property under license and agree to accept all of the
terms and conditions of the license and to be bound by the license
as if they were the original licenseces.

No comments, protests, or motions to intervene were filed
in response to the public notice of the application to transfer
the license. Transfer of the license for this project is consistent
with the Commission's regulations and is in the publiec interest.

The Director orders:

(A) Transfer of the license Ffor this projlect is approved.

{B) Approval of the transfer is coatingent upon transfer of
title of the properties under license and delivery of all license
instruments to Ada County and Fulcrum, Inc., which shall be
subject to all terms and conditions of the license as though they
were the original licensees. Ada County and Fulerum, Inc. shall
submit certified copies of all instruments of conveyance within
60 days from the date of this order.

(¢} This order is Lssued under authority delegated to the
Birector and is final unless appealed to the Commission under
Rule 1902 within 30 days from the date of this order. Ada County
and Fulerum, Inc. shall acknowledge acceptance of this order and
its terms and conditiens by signing and returning the attached
heceptance sheet within 60 days from the date of this order.

: oy buliptha:

i g

William C. i
Acting Director, Division
of Project Management
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Project No. 4881-008

IN TESTIMORY of its acknowledgment of acceptance of all of the
terms and conditions of this order, Ada County this day of

v 19 ., has caused its name to be signed

hereto by - . , and ; its

Commissioners, and its corporate seal to be affixed hereto and

attested hy its

Secretary, pursuant to a resclution of its Board of Commisslioners

duly adopted on the day of 18, a

certified copy of the record of which is attached hereto.

ADA COUNTY

Commissioner

Commissioner

Commissioner

Attests

Secretary

(Executed in gquadruplicate)



United States Department of the Interior

FISH AND WILDLIFE SERVICE

BOISE FIELD OFFICE
4696 QOverland Road, Room 576
Boise, Idaho 83705

Decarber 12, 1986

Mr. Bruce Blaser
Interwest Financial
3350 Americana Terrace
Boise, Idaho 83706

Re: Barber Dam Hydro Project
FERC #4881

Dear Mr. Blaser:

Thank you for your letters of October 27 and November 19 which transmitted
drawings of the proposed powerline route and raptor-proof pole construction
for the referenced project. We approve of these planned project features

as proposed.

’/37 rely yours,
/

John P. Wolflin
Field Supervisor

cct %g;g R}!gglgc;l;e . rﬁiﬁ a@ﬂ&iEﬂ

FWS, AES, Portland ¢
FERG, Portland FEB 2 9 1988

FERC, Hydropower Licensing, Washington, D.C.

-
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United States Department of the Interior

FISH AND WILDLIFE SERVICE

BOISE FIELD OFFICE
4696 Overland Road, Room 576
Boise, Idahe 83705

February 24, 1987

Mr. Bruce Blaser
Interwest Financial
3350 Americana Terrace
Boise, Idaho 83706

Re: Barber Dam Hydro Project
FERC #4881

Dear Mr. Blaser.

Thank you for your December 12, 1986 letter transmitting a copy .
of the mitigation plan for the referenced project.

For the most part, we found the mitigation plan acceptable.
However, it only suggests the general timing of construction that
could mitigate adverse effects on nesting waterfowl and other

. wildlife. The plan leaves some doubt that construction will
occur during late summer, fall, and early winter. Further, your
application for a Section 404 permit indicates a proposed
starting date of "Early 1987." '

Since we consider this project to be in Resource Category II
habitat, we recommend you reconcile this discrepancy and define
construction dates that will minimize disturbance of waterfowl
nesting. Thank you for the opportunity to comment on this
document.

Sincerely yours,
John P. Wolflin
Field Supervisor

cc:  IDFG, State Office, Boise
IDFG, Reg. 3, Boise
EPA, Beoise
FERC, Hydropower Lic., Washington, D.C. x : | i
FERC, Portland H
P i o > t
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United States Department of the Interior

FISH AND WILDLIFE SERVICE

BOISE FIELD OFFICE
4696 Overland Road, Room 576
Boise, Idaho 83705

May 11, 1987

Mr. Bruce Blaser
Secretary—Treasurer
Interwest Financial
3350 Americana Terrace
Boise, Idaho 83706

He: Barber Dam Hydro Project
FERC #4881

Dear Mr. Blaser:

Thank vou for vyour March 25 letter describing the construction
schedule for the referenced project. It provides the assurance
that construction will not disturb waterfowl nesting. We
appreciate you clarifying this detail in the mitigation plan,

making the plan completely acceptable.

Sipcerely vyours

n P. /Welflin
eld Bupervisor

QL

cec:  IDFG, State Office, Boise
IDFG, Reg. 3, Boise
EPA, Boise
FERC, Portland
FERC, Hydropower Lic., Washington, D.C.

FEB 2 Y 1988
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109 W. 44ch St
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&

Boise, ldaho 83714
Telephone (208) 334-3725
March 17, 1987

Bruce Blaser

Interwest Hydro Inc.

3350 Americana Terrace # 300
Boise, ID B3706

Re: Barber Dam Hydro/FERC 4881-001
Dear Mr, Blaser:
Idaho Department of Fish and Game personnel have reviewed the
proposed final mitigation plan for the proposed Barber Dam
Project, FERC No. 4881-001.
Based on the material submitted, we feel that construction of the
project will have minimum environmental impacts. Timing of
various construction phases will do much to alleviate potential
problems with turbidity and waterfowl disturbance, as you have
addressed in the mitigation proposal.
Thank you for the opportunity to comment.

Sincerely,

N

Stacy Gebhards
Regional Supervisor
Region 3/Boise

SG:WR:1

cc: Program Coordination

Rk

EQUAL OPPORTUNITY EMPLOYER
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600 South Walnut e Box 23
Boise, Idaho 83707

B

September 8, 1987

~ Mr, Bruce Blaser
Interwest Financial, Inc.
3350 Amerlcana Terrace
Boise, ID 83706

Re: Barber Dam Hydro, FERC #4881.
Dear Mr. Blaser:
We concur that a plan for clearing the reservoir area is irrelevant fo
the Barber Dam project as the proposed project will not result in any
addItional land belng {nundated. We feel the mitigation plan for

preservation of existing vegetation adequately meets concerns on
vegetation Impacts. '

Sincerely,

Al Yan Vooren
Resident Fisheries Manager

fan

7

<MD
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Dr. David L. Crowder

Director and
State Historic Preservation Officer

210 Main St. LI
Boise, Idaho 83702 o S
208-334-3890 Fass

CECIL D. ANDRUS, Governor
Archaeology/Oral History Museum Library and Archives 01d Idaho Penitentiary
210 Main St. 610 N. Julia Davis Dr. 610 N. Julia Davis Dr. 2445 Old Penitentiary Rd.
Boise, Idaho 83702 Boise, Idaho 83702 Boise, Idaho 83702 Boise, Idaho 83712
208-334-3847, 3863 208-334-2120 208-334-3356 208-334-2844

August 21, 1987

Mr., Bruce Blazer

Interwest Hydro
3350 Americana Terrace, Suite 300

Boise, Idaho 83706
Dear Mr., Blazer:

Thank you for the opportunity to discuss the proposed
project involving Barber Dam and Powerplant with you and
representatives from Bonneville Pacific and J.U.B. Engineering on
July 29, 1987, As you know, the property was listed in the
National Register of Historic Places in 1978 as a significant
example of early hydropower technology in Idaho.

Jennifer Attebery, ©State Architectural Historian, and I
believe a major issue in this particular project will be the
downstream construction of external gates for periodic access to
the turbines. As described, these gates may have an adverse
visual effect on the structure unless carefully designed. Other
items in the proposed project which should be carefully addressed
include the removal of the log screen and the original wood
gates, 0f lesser importance will be the interior wall
modifications to accommodate the new turbine units,.

Please note that our comments are specifically addressing
concerns which we feel may affect this project as a qualifying
Tax Reform Act rehabilitation (the 20% ITC program). Other
responsibilities under Section 106 of the ©National Historic
Preservation Act (FERC licensing, for example) will require more
information from you as your project is refined.

In general, we think this is an imaginitive project, and are
sure that ways can be found to meet both Tax Act and 106
requirements while still meeting your needs. Thank you for the
early consultation; we look forward to continued discussions with
you as the project develops.

Sincerely,

A gl VAT~

Donald W. Watts
Preservation Planner
State Historic Preservation QOBFEIEFENNIAL Gy ;

cc: B. Davis, ISHS T “M!



DEPARTMENT OF THE ARMY
WALLA WALLA DISTRICT, CORPS OF ENGINEERS
BUILDING 602, CITY-COUNTY AIRPORT
WaALLA WALLA, WASHINGTON 99362-2265

REPLY YO

ATTENTION OF: A’DT11 14 N 1987

Qperations, Construction,
and Readiness Division

Mr. Bruce Blaser

Fulerum, Incorporated

3350 American Terrace, No. 300
Boise, Idaho 83706

Dear Mr. Blaser:

This is in response to your April 1, 1987 letter confirming Fulcrum,
Incorporated's decisfon to use the waterbag cofferdam above and below the dam
in the Boise River, Sec. 29, T.3N., R.3E., B.M., Ada County, Idaho. The use
of waterbags for cofferdams will not require an individual permit under
Section 404 of the Clean Water Act.

The placement of the concrete in tightly sealed forms is authorized under
Section 404 of the Ciean Water Act by a nationwide permit in accordance with
33 CFR 330.5, a copy of which is enclosed (refer to paragraph (a)(25)).

The removal of excavated and blasted rock does not require a permit.
This is based on the condition that the material is loaded out without being
pushed up in a stockpile which would remain on site overnight. Large pieces
of rock may be used as riprap to stablize the river bank., The placement of
the riprap is authorized by a nationwide permit for bank stabilizationm in
accordance with 33 CFR 330.5 {refer to paragraph {a}(13}). The silt material
must be disposed of in an upland site. If you will contact Mr. John Qlson,
telephone (208) 334-0671, he will verify for you that the disposal site is not
considered a wetland.

If you should change your project from the description provided in your
application, referenced above, a Department of the Army permit may be
required, and you should contact this office before you start your work, In
addition, your attention is directed to the enclosed Tist of conditions and
management practices (refer to paragraphs (b) and (c)). If these requirements
cannot be met, a Department of the Army permit may be required.

This determination is applicable only to Department of the Army permits
administered by the Corps of Engineers., It does not reltieve you of the
responsibility to obtain other Federal, state, and local permits which may be
required. Your project may be within the jurisdiction of the National Flood
Insurance Program It is recommended that you c?ntact yoEi5 g&ggfﬁggggggéil

U
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zoning office regarding any approvals required under the National Flood
Insurance Program. If you should have any questions or need further infor-
mation, please write or call Mr. Jim Fellows at (509) 522-6724,

Enclosure
Copies furnished:

U.S., Fish and Wildlife Service
Division of Ecological Services
4696 Qverland Road, Room 576
Boise, Idaho 83705

Environmental Protection Agency
ATTN: Ms, Michelle Stevens

422 West Washington

Boise, Idaho 83702-5998

Department of Water Resources
Western Ragional Office

2735 Airvport MWay

Boise, Idaho 83705

InterWest Hydro, Incorporated
3350 American Terrace, No. 300
Boise, Idaho 83706

Sincerely,

9” ‘/ 7%
G. Dean Hilliard

Chief, Regulatory Branch




State of ldaho

DEPARTMENT OF WATER RESOURCES

Western Region

T
Cedil . Andrus 2735 Alrport Way
Goveraor Boise, Idcho 83705
(208) 334-2190

August 18, 1987

Fulcrum, Inc.
3350 Americana Terrace, #300

Boise, ID 83706
RE: 63-5-670
Gentlemen:

This office has reviewed your above referenced application for a permit to
alter a stream channel and has prepared a decision as provided for in
Section 42-3805 of the Idaho Code.

You may consider this letter as a permit to alter the stream channel shown
on-your application provided the conditions listed below are adhered to.

SPECIAL CONDITIONS:

MINIMUM STANDARDS (These standards are established in the
State of Idaho, Department of Water Resources Rules and Regulations regarding
Stream Channel Alteratiuns dated March 1, 1985, and are enclosed with this
permit.,)

9,1 - Construction Procedures
9,2 -~ Dumped Rock Riprap

A separate easement will be required from the Department of Lands prior to
the start of construction,

This permit specifically prohibits the removal of streambed material from
below the water surface in the flowing part of the channel and/or pushing
or pulling streambed material across the wetted stream channel.

Equipment usage within the wetted portion of the stream channel shall be

limited to 1 crossing location. All material must be carried above
the water surface or be encloused in a container when moved through these
crossings.

Stream bank vegetation shall be protected to the extent practical during
construction. Disturbed areas shall be revegetated, if appropriate, after
completion of construction.

All areas subject to erosion as a result of the ﬂnsbgug;;nn shall be
protected with rock riprap or other suitable methods of ﬁ’rh&;tgm;rni%?fﬂ

FLB % 9 1988



All construction shall be completed in accordance with descriptions and
methods on the application and attachments submitted with the application
unless otherwise specified. Any changes must be approved by this department
prior to construction.

All temporary structures, excavated material, vegetation or construction
debris resulting from the construction shall be disposed of out of the
stream channel where it cannot reenter the channel at high flows.

All temporary cofferdams and work pads shall be constructed of clean
material of sufficient size or protected with rock riprap such that erosion
does not occur while the temporary material is in the channel.

This permit shall expire December 31, 1988,
GENERAL CONDITIONS:

This permit does not constitute any of the following:

a. An easement or right-of-way to trespass across or work upon property
belonging to others.

b. Other approval that may be required by State or Federal Government,
unless specifically stated in the special conditions above.

c. Responsibility of the Department of Water Resources for damage to

adjacent properties due to work done,
d. Compliance with the Federal Flood Insurance Program, FEMA regulations
or approval of the local Planning and Zoning authority.

The permit holder or operator must have a copy of this permit at the
alteration site and available for inspection at all times.

The Department of Water Resources may cancel this permit at any time that
it determines such action is necessary to minimize adverse impact on the
stream channel.

CONDITIONS AND CONSTRUCTION PROCEDURES APPROVED UNDER THIS PERMIT MAY NOT
COINCIDE WITH THE PROPOSAL AS SUBMITTED. FAILURE TO ADHERE 7O CONDITIONS AS
SET FORTH HEREIN CAN RESULT IN LEGAL ACTION AS PROVIDED FOR IN SECTION
42-3809, IDAHD CODE.

If 'you object to the decision issuing this permit with the above
conditions, you have fifteen days in which to notify this office in writing
that you request a formal hearing on the matter. If an objection has not
heen received within fifteen days, this decision will be final.

If you have any questions, please contact this office.

Sincerely,

David R, Tuthill, Jc., P.E.
Manager, Western Regional Office

enc.
cc: IDOL, IDFG, IDHW ~ DOE, C of £, Ada County, InterWest Hydro, Inc.

{
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PROPOSED MITIGATION

BARBER DAM PROJECT

EXPECTED ENVIRONMENTAL IMPACTS

General. The Barber Dam Hydroelectric Praject woulqrbe a
run—-of-river operatinﬁ with flaws cuntrolléd upstream af Lu&k#
FPeak Dam. Additionally, the Barber Dam pool immediately behind
the dém has filled in with sediment over many years and the dam
has virtually no storage reservoir capacity. Because the project
would not require any change in the normal flow regime of the
Boise River or any change in present pool elevations, it is not
anticipated that the environmentally sensitive area upstream of
the project would be adversely impacted on a long-—-term basis.
Some temporary impacts, however, can be expected Ffrom the

construction and start-up operations of the hydroelectric

ﬁ‘? q?ﬂjs af
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project. Discussed below are those potential ;@pa
u I
construction and continued operation. fa

FPotential Impacts of Construction é

¥

{ S

Habitat. In the licence application it was proposed to
remove a ssmall sandbar approximately 20 feet wide by 150 feet
long which presently exists in the north channel of the Boise
River immediately .east {(upstream) of the proposed intake
structure Iocation. This will no longer be done. This was
proposed to environmental agencies (IDFG and USFWS) during visits
to the site on July 14, 1982. The sandbar is considered riparian

habitat and suitable nesting area far waterfowl in the vicinity.



This was originally proposed to facilitate construction of a new

powerhouse. The existing powerhouse will now be utilized with no
proposed changes to the exterior of the structure. Existing
weeds and grasses on the embankment and flat area lying north of
the existing powerhouse will be disturbed. Disturbance will be
minimal, and will be confined to a small area. Ex;ibit 1 sﬁnws
disturbed area. The embankment will be seeded as recommended by
the Department of Fish % Game, and the flat area will be replaced
with grass. It will be necessary to remove two cottonwood and

locust trees located on the northwest corner of the powerhouse.

Stream Turbidity. Temparary stream turbidity is expected to
pcecur with the restoration of the intake structures and tailrace.
Such increases of turbidity in the Boise River could adversely
affect fish and disrupt recreational activities on the stream.
Siltation from construction turbidity could also adversely affect
fish spawning activities.

Turbidity problems could be minimized by utilizing existing
state standards and establishing procedures in the project’s bid
documents. = Construction timing and phasing to minimize stream
turbidity would also be addressed. It is anticipated that stream
turbidity could be minimized by installation of a cofferdam in
the north channel for removal of the sedimentation in front of
the intake structures. The cofferdam will be installed during

low flow conditions on the river, and be constructed of sandbags.

This will allow the area in front of the intake str e rang- &
, . ]
tailrace area tc be dewatered. By dewatering intake and tailrace

PRI 2 Y 1568



area, turbidity is not expected to be a problem. Some blasting

of bed rock will be required in the tailrace section to allow

flows from the powerhouse to pass freely.

Fish and Wildlife Avoidance. Construction activities will

have an impact on fish and wildlife that usé— the immediate
project area. The presence of constructfnn workers and
-equipment, construction noise and dredging activities will
probably cause some temporary disruption to +fish and wildlife.
Nesting waterfowl in the immediate area could also be disturbed

by these activities.

Construction activity will be temporary and the impacts
limited to the immediate vicinity of Barber Dam. It is estimated
ta take Four weeks to complete excavation on intake and tailrace
stream alterations. Effects on nesting waterfowl and wildlife
rearing can be mitigated by the timing of construction. If the
project is constructed during the late summer, fall and early
winter, there will be little impact on nesting and rearing
activities. The U.S5. Fish and Wiidlife Service has made the
applicant aware that wintering concentrations of bald eagles
occur in upstream areas of the Barber Dam pool. Again,
construction activities would be carried out in a manner that the

eagles or other environmentally sensitive species would not be

unduly disturbed. 55‘: -3 ‘;ﬁ
HORCTILED. |
FLB 4y 1989 |



Noicse. Construction activity will produce significant noise
from eﬁﬁipment. Though the project site is in a sparéely
populated area, there are several residential dwellings located
along the southwest side of the Boise River. Although flows over
the dam would serve to drown out any neg;tiveinnise impacts
during construction,equipment and machinery would be muffled or
otherwise equipped with appropriate noise éuppression devices.
Additionally, it is proposed to restrict construction activities
to normal working hours. Further, since noise is directional, it
is anticipated that existing levee would serve to drown out noise
of construction as would noise associated with flows over the

spillway.

Stream Flow Disruption. MNo negative impacts on stream flow

are anticipated. Flows diverted through the generating turbines
will be returned at the northerly bend of the river. The only
change to the existing river flow patterns will be to increase
the volume of flow in the narth river channel approaching the
powerhouse. Such an alteration in major flow patterns is not

anticipated to substantially disrupt eithegr.the upstream pool ar

s dy e R :
the downstream river channel. ® g ”g}} i
i

"3ay1988
Potential Impacts of Operation j

Raptor Electrocution. Because of the presénce of bald

Bttt VU

‘‘‘‘‘ e K

eagles and other birds of prey in the general project vicinity,
the possibility of raptor electrocution is a serious concern.

Electrocution can occur when a bird landing on a power pole has a



wing span sufficient to touch twe phase wires at the same tie,

thus creating a fault condition. This putentjai problem tcan be
prevented by proper design of new transmission line poles and
placement of pole cross members according to the typical Idaho
Power Company standards. Idaho Power Company will be
constructing the power lines. fhere also exists a variety of
climbing animals in the prajéct vicinity that could :nmé in
contact with electrical components of the facility. This danger
to area wildlife can be minimized by fencing the area, enclosing

the generating units and rodent—proofing electrical switchgear.

Powerhouse Noise. Operation of . the generating facilities

will proguce continuous noise at low levels. Such noise levels
will not be of sufficient intensity however, to¢ be continually
disruptive to wildlife or human activities. it is expected that
wildlife in the area will become acclimated after a short period
of time. It is also expected that present noise levels
associated with flows over the dam will help offset, it not
completely drown out neoise Ffrom the project’s operation when
excess flow is being spilled. Since noise is directional and the
noise producing facilities would be located on the downstream
‘side of the existing levee and dam, it is anticipated that the

L
AT oy o

levee and dam would aid as a noise cutoff tc£ ’g#%Eﬂ:at;
FLB 29 1988

Downstream habitat is primarily pasture land.

Water BQuality Degradation. There ar%n.fnur potential lnné—

M"“M___‘ L]
term water quality problems related to the pruduEEYbnw»bf



hydroelectric power:

1. Nitrogen supersaturation.
2. Low dissolved oxygen content.
3. HMetallic pollution.
4. Fuel and chemical pollution.
\
all of these problems can be mitigated by proper equipment

selection, plant design and gperation procedures.

Properly designed intake structures and generating equipment
will to change nitrogen concentration in the water since it is
nat possible +to change nitrogen levels in a closed system under
such a low head. However, if conditions at the intakes allow
nitrogen to enter the water, hydraulic pressures within the
penstock and turbines would dissolve this additional nitrogen
into the water. Nitrogen would not come out of solution until it
reaches a lower pressure, which oceurs at the turbine. This
supersaturation condition could not only be fatal to fish, but
could also cause damage to turbine equipment through cavitation.

Proper design of the intake structure, theref‘g“

cavitation problem by minimizing air entrainment.

Podog 1488

:’

Pressure can increase the amount of otxygen which can re

dissplved in water. Since the proposed facility-would utilize a
free flowing stream without the need of a reservoir dam, flows to

he passed through the turbinesgenerators are fully oxygenated and
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comments/concerns by affected state and federal fish and wildlife
agencies as well as water quality bureaussand the State Historic
preservation Dffice. Also included are those specific responses
to the concerns which include any proposed mitigation measures.

Starting October, 1986, the above agencies along with the
Department of Water Resnurcés, and the Corps of Engineers were
contacted in order to cn&plete the +final mitigation process to
allow construction to begin on the Barber project. Stream
alteration permits will be filed using information compiled from
these agency suggestions. The licensee feels the project will
have temporary. impact on the environment during the construction
stage, and that these impacts, as well as any other impacts have
been mitigated during the license process, and no further
ﬁitigation is necessary.

The licensee solicits your comments and appreciates

opportunity to work with your agency.
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the power generation process would neither increase nor deplete

existing oxygen levels.

Metallic pollution could occur if proper materials are not
~used in a hydroelectric facility. It will be specified that
turbine runners and other turbéne components are not to be
constructed of bronze or other heavy metals so thaf such metallic

pollution can be prevented.

The proposed turbines would be equipped with sealed or
‘water—lubricated bearings, thus minimizing the patential problem
of introducing foreign wmatter (e.g. grease or eil) into the
river., Turbine manufacturers have indicated that they will
include a statement +to the effect that their turbines do not
contain any heavy metals pr introduce hazardous substances into

the water.

- AGENCY CONSULTATICON

On duly 14, 1982, represehfgfi;es of the Idaho Department of
Fish and Game, U.S5. Fish and Wildlife Service, the Applicant‘s
consultants and the Applicant’'s representative visited the Barher
Dam site and inspected the surrounding area. Additionally, the
Idaho State Historic Preservation Office was contacted for their
comments/concerns relative to the installation of generating

facilities at Barber Dam. The feollowing Table represents those
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. EXHIBIT 2
POTENTIAL
IMPACT ON CONCERN RESPONSE

e i e e i . o i e s

|
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Levee and flat area!Reseed levee, plant grass in
north of powerhouseiflat area.

Tree removal {Prune if possible, replant
‘compatible tree species if the
iremoval is necessary

3
i
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thouse would be refurbished per
iDOI standards; continued co-
iordination with Idaho SHPO.

Aesthetic quality. INew structures will be campat-
iible with existing facilities
:per Dol standards

ik

Sai{\erusiun. iRevegetate disturbed areas.
River Stream turbidity. ITime construction during low
iflow period. Appropriate
iconstruction technigues in-—
H icluding sanding cofferdam.
! Metallic pollution. !Specify use of non—heavy
{ imetals.
i Chemical Pollution [(Specify use of water
H {lubricated bearings.
Fish & i Electrocution tInstallation of security
Wildlife @ ifencing. Pravide rodent-—
. H iproofing.
! Nitrogen {Properly design intakes to
! supersaturation. ipirevent air entrainment in
v ipenstocks.
i Avoidance due to iTemporary; use muffler equip-—
i noise; Disruption iment. Properly time construc-—
{ to nesting ition around nesting periods.
Raptors i Electrocution. iWill raptor-proof new trans-—
H imission line poles per Idaho
' iPower Co. standards.
i H
Existing | Historic integrity {No new construction at exist.
Structures! of structures. istructure. Exterior power-—
i
H
i
{ Archaeological tContinued coordin
! remnants; distur— Istate archaeologist prior to
. { bance from con-— iground disturbing atthyﬁa

struction. H
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Bonneville Pacific Corporation

July 17, 1987

Mr. David R. Tuthill, Jdr., P.E.
Western Region Manager

Idaho Department of Water Resources
450 W. State St.

Boise, ID 83720

Ref. Barber Dam Hydroelectric Project
Dear David:

I understand that your department requires proof that our company
has the capability of financing the above-referenced project.

Bonneville Pacific Corporation has to date financed 18
alternative energy projects ranging in size from 100 kijowatts to
75 megawatts. Of these 10 have been hydroelectric projects.

Bonneville had $83 million in total assets and a net worth of $24

million as of April 30, 1987. We are in the process of making a

second public stock offering which should increase our net worth
. to over $50 million and total assets to over $100 million.

Bonneville has in place a revolving construction line of credit
in the amount of $10 million with Norwest Bank of Mimnneapolis.
We have relationships with several term lenders including
Westinghouse Credit Corporation, Pru-Capital, Inc., and New
England Mutual Life Insurance Company.

If you have questions or need references or substantiation
with respect to this imformation, please contact our Treasurer,
Kenneth Bell.

Si rely yours

yA |

Dean R. Anderson
Vice President

cc. Bruce Blaser, Interwest Hydro, Inc.
DRA/barblet.doc

257 East 200 Sowh, Suite 800 / Sah Lake City, Utah 84111 / 801-363-2520 / Facsimile 801-363-9557 / Telex 453068



U.S. ENVIRONMENTAL PROTECTION AGENCY
REGION 10

<tU 574
K e 1200 SIXTH AVENUE
g T% SEATTLE, WASHINGTON 98101
= ' wl
@ 3L
% SEP 15 1987
ch PRO‘EO

REPLY T(? WD_1 35

ATTN QF:

Orland Clements

Fulcrum, Inc.

¢/o Bonneville Pacific Corporation
P.0. Box 2467

Twin Falls, ID 83301

RE: Barber Dam Hydroelectric Project, FERC No. 4881
Dear Mr. Clements:

The following comments relate to article 36 of your Federal Energy
Regulatory Commission (FERC) license concerning development of an ergsion
control and dust prevention plan.

As we understand the plan, the following components are included in
construction plans and implementation:

. 1. River gravels and silts will be excavated behind water bay
cofferdams, When river gravels are removed below cofferdams, work
will be done when water is not in the channel.

2. Deposition of 500-600 yd3 of river gravels will not occur in
wetlands. Mr. Bruce Blaser said all materials could be deposited on
the existing access road, which would minimize environmental
impacts. If material is to be deposited outside the existing road, a
wetland delineation should be done by the U.S. Army Corps of
Engineers or the Environmental Protection Agency.

iT material is to be placed in wetlands, we recommend that you begin
coordination with the Walla Walla District, U.S. Army Corps of Engineers as
early as possible so there are no unnecessary project delays.

Accordingly, the plans and specifications of the erosion control and dust
prevention plan meet our approval as per the September 2, 1987, meeting with
Montey Marchus, Idaho Department of Health and Welfare, Division of
Environment, yourself, and Michelle Stevens of our Idaho Operations Office.




Should you have questions, please contact Michelle Stevens at
(208) 334-9488 at our Idaho Operations Office.

Sincerely,

Gerald Opatz, Chief
Environmental Review Section

cc: FERC

IDHW-DOE, Boise
100

COE-Walla Walla
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crid 26988
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) STATE OF IDAHO

DEPARTMENT OF HEALTH AND WELFARE

DIVISION OF ENVIRONMENT - 801 Reserve Street, Boise, Ildaho 83712
September 3, 1987

Orland Clements

Fulcrum, Inc.

c/q Bonneville Pacific Corporation
P.0. Box 2467

Twin Falls, Idaho 83301

RE: Barber Dam Project

FERC No. 4881

Dear Mr. Clements:

1.

4

The proposed project affects the Boise River, a special resource
water. Construction must proceed without violation of |daho Water
Qua!it%/ Standards, 3Section 1-2200, with particular concern for
impacts on stream dissolved oxygen, temperature, and gas
supersaturation.

Construction impacts are most easily mitigated by working above the
high water line where possible with appropriate buffer standards. In
particular, Michelle Stevens will indicate where dredged material
will be deposited to keep it out of wetlands.

Activities should proceed in a timel?/ manner to minimize the impact
on the river, and all restoration should be coordinated with Micheile.

Petroleum products and/or hazardous materials must be stored away
from the stream.

Sincerely,

%fmé 6. arotec.,

Monty

. Marchus, P.E.

Water Quality Engineer
MGM:cs | o
cc:. Michelle Stevens, EPA-100 oo

R Y .

Jon Wroten, DOE-BFQ RS Bt lefs!
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EQUAL QPPORTUNITY EMPLOYER
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