13. Map of proposed project: show clearly the proposed point of diversion, place of use, section number

township and range number
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BE IT KNOWN that the undersigned hereby makes appllcanon for permit to appropriate the public wa
]

Scale 2 inches equal 1 mile
(Appllcant)

the State of Idaho as herein set forth
i



3. Delivery System Diagram: Indicate all major components and distances between components. Indicate weir
size/ditch size/pipe i.d. as applicable.
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Well or Diversion Pump Serial No. or

Identification No.* Motor Make Hp | Motor Serial No. | Pump Make Discharge Size
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State of Idaho
Department of Water Resources

WATER RIGHT LICENSE

WATER RIGHT NO. 63-11326
Priority: May 25, 1990 Maximum Diversion Rate: 1.43 CFs
Maximum Diversion Volume: 321.8 AF

This is to certify, that M L CLEMENTS
4121 RIM RD

NAMPA ID 83686 has complied with the terms and conditions

of the permit, issued pursuant to Application for Permit dated May 25, 1990; and

has submitted Proof of Beneficial Use on September 5, 1991. An examination indicates

that the works have a diversion capacity of 1.460 c¢fs of water from a GROUNDWATER
source, and a water right has been established as follows:

BENEFICIAL USE PERIOD OF USE RATE OF DIVERSION ANNUAL VOLUME

IRRIGATION 03/15 to 11/15 1.43 CFs 321.8 AF

LOCATION OF POINT(S) OF DIVERSION: Lot 3( NWSW), Sec. 30, Township 02N, Range 02w

CANYON County

PLACE OF USE: IRRIGATION

TWN _RGE_SEC ACRES ACRE ACRES TOTAL

02N 02W 30 NESW 40 Lot 3 (NWSW) 31.5 71.5
Total number of acres irrigated: 71.5

CONDITIONS /REMARKS:

1. The maximum diversion volume ia defined as the maximum
allowable volume of water that may be diverted annually from the
gsource under this right. The use of water confirmed by this
right is limited to the amount that can actually be beneficially
used. The maximum diversion volume may be adjusted to more
accurately describe the beneficial use or to implement accepted
standards of diversion and use efficiency.

2. This water right is appurtenant to the described place of use.

3. This right is subject to all prior water rights and may be
forfeited by five years of non-use.

4. Modifications to or variance from this license must be made
within the limits of Section 42-222, Idaho Code, or the
applicable Idaho law.

5. This right when combined with all other rights shall provide no
more than .02 cfs per acre nor more than 4.5 afa per acre for the
lands above.
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State of Idaho
Department of Water Resources

WATER RIGHT LICENSE

WATER RIGHT NO. 63=-11326

CONDITIONS/REMARKS:

6.

This right authorizes only supplemental use of water., Ground
water diverted under thia right cannot be used as the sole
source of water supply but must always be associated with another
primary water supply from either a surface water or ground water
source. Surface water shall continue to be used as the primary
gource of supply for the ground upon which it is now
appurtenant, and ground water shall be used only when surface
water supplies are insufficient for irrigation of the property.
The Department retains jurisdiction over this right to require
monitoring and reporting of ground water levels if it finds that
ground water levels are declining in observation wells near or
within the development.

This license is issued pursuaht to the provisions of Section 42-219, Idaho Code.
Witness the seal and signature of the Director, affixed at Boime, this

day of
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Form 217 ] For Office Use (.')nl)r
07/90 e — Amt, of Fee $ / °0

BCEIVE

STATE OF IDAHO E:Z‘;;S;.“ﬂéﬁ,ﬁ
L) DEPARTMENT OF WATER RESOURCES
SEP 05 1991
Department ot Water Resources

PROOF OF BENEFICIAL USE
The 1daho Department of Water Resources will consider this form as a statement that the permit holder(s) has/have

completed all development that will occur under this permit and that water has been applied according to the provisions of
the permit for the beneficial use(s) described befow. This form must be accompanied by a license examination fee or a
completed field examination report prepared by a certified water right examiner who has been appointed by the department.

1. Permit No. 43-1132 ( Telephone No. /%4 - 2 4O/
2. Name(s) of Permit Holder(s): M L C / 2 1 t’xﬂ'ki
3. Post Office Address: i /ﬁ oM /é)c)a.(_(,/ A/&mﬂﬁa ldD Fgéfé
4. Source of Water: O) &/ /

-./ (-'6
a. If ground water, well driller’s name: 60,044 Date drilled: JLJ/C{ / 170
o 4 )
b. Pump horsepower: 7 4 M Pressure (psi): () Dynamic pumping level (ft.): 2 7{
5. Extent of Use:
-
Domestic (No. of households) Irrigation 7:} (No. of acres)
Stockwater (No. and type of stock) Other lea 11 -

78 I nehes

6. Total rate and/or volume for which proof is submitted /; 5- cfs acre/feet

7. Refer to the approval conditions on your permit and respond accordingly:

Measuring device: Required? ___Yes  No Installed? __ Yes __No
OR
Flow Measurement Port: Required? xges __No Installed?  Yes _ No
o &2 CP

8. Fee Enclosed: $ / ﬁ'-f? “~ (See License Examination Fee Schedule)

9. Person to contact to accompany the Department representative during the field examination: _.

L~ Y25 292!
MZ C/&Wé’!’é /f/omz, - Zé;-jt’g@-

Name Telephone No.

12! Sm /%9@40 P po- Jf/ FB366

Address /

-
10. The above information is my true statement of the extent to which the above numbered pgrmlt has been devélopj

1 relinquish any undeveloped portion of the permit to the state of Idaho. g
A A 157 Z // A,
% ' ' ~ //%7 < e i
Date ' Signature (and title if on behalf of a company gf organization)
e
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Departmant of Water Resources

Stephen A. Bradbury COPY
EBERLE, BERLIN, KADING, TURNBOW NC. —

. & MCKLVEEN, CHARTERED AM. P,
300 North Sixth Street

Post Office Box 1368

Boise, Idaho 83701 BM.‘USQZ

Phone: (208) 344-8535

J. DAVID NAVARRO, Clark

Attorneys for M. L. Clements By KATHY URLEZAGA
DRPLIYY

T |

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

FOR THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

IN THE MATTER OF APPLICATION FCR }
PERMIT NO, 63-11326 IN THE NAME )
OF M. L. CLEMENTS, } Case No. 94266
)
HARVEST FARM CO,., ) ORDER FOR DISMISSAL
) WITH PREJUDICE
Appellant, )
)
vs. )
: )
IDAHO DEPARTMENT OF WATER )
RESCURCES AND M. L. CLEMENTS, )
)
Respondent. )
)

The above-entitled matter having come before this court on the
parties’ Stipulation for Dismissal with Prejudice, and good cause

appearing therefore,

ORDER FOR DISMISSAL WITH PREJUDICE - Page 1.

10/8/792/ Jmw




IT IS HEREBY CRDERED, that the above-entitled action be
dismissed with prejudice, each party to bear their own costs and

attorney's fees,

DATED this Mg day of __ OC//?V , 1992,

DEBORAH A, gy,

DEBORAH A, 'BAFL -
District Judge

ORDER FCR DISMISSAL WITH PREJUDICE =~ Page 2.
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

IN THE MATTER OF APPLICATION FOR )

PERMIT NO. 63-11326 IN THE NAME OF ) NOTICE OF LODGING
M. L. CLEMENTS ) OF TRANSCRIPT
)

TO: ALL PARTIES OR THEIR COUNSEL OF RECORD

YOU ARE HEREBY NOTIFIED, pursuant to LR.C.P. 83(o), that the transcript
of the testimony and proceedings of the hearing before the Department of Water
Resources in this matter has been lodged with the Department in accordance with
LR.C.P. 83(k)(2).

THAT the total cost for preparation of the transcript is $310.00 at the rate of
$2.00 per page for 155 pages. The appellant Harvest Farm Company paid the estimated
transcript preparation fee of $180.00 and is required to pay the additional amount of
$130.00 prior to the settlement of the transcript.

YOU ARE FURTHER NOTIFIED, that the Department is sending a copy of the
transcript with this notice to Bruce M. Smith, attorney for the appellant, Harvest Farm
Company and to Stephen A. Bradbury, attorney for respondent M. L. Clements.

THAT the parties have 21 days from the date of this notice in which to file any
objection to the transcription;

THAT any objections to the transcript shall be made in writing to the Department
and shall be determined thereby;

THAT upon failure of the parties to file any objection within such 21 day period,
the transcript shall be deemed settled; and, LA~ s pa

F TR {E

NGV 19 1991

g P |

L dme.

NOTICE OF LODGING OF TRANSCRIPT - 1




THAT within seven (7) days of the settlement of the transcript, the Department
shall file with the district court to which appeal has been made the original of the
transcript together with a certified copy of the agency record and all exhibits offered or
admitted in the proceeding.

DATED this /=" 7* day of May, 1991,

. TH HIGGI
Director

CERTIFICATE OF SERVICE
I hereby certify that I served a true and correct copy of the following described
documents on the persons listed below by mailing in the United States mail, first class,
with the correct postage affixed thereto on the 15-& day of May, 1991.
Documents served: NOTICE OF LODGING OF TRANSCRIPT
TRANSCRIPT
Persons served: Stephen A. Bradbury
Eberle, Berlin, Kading, Turnbow & McKlveen
300 N. 6th St.
P.O. Box 1368
Boise, Idaho 83701
Bruce M. Smith
Rosholt, Robertson, Tolman & Tucker

P.O. Box 2139
Boise, Idaho 83701-2139

MOV T 9 1991

NOTICE OF LODGING OF TRANSCRIPT - 2
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO

IN THE MATTER OF APPLICATION
FOR PERMIT NO. 63-11326

M. L. Clements,
‘ MEMORANDUM
Applicant; i DECISION AND ORDER

: APPROVING APPLICATION
Harvest Farm ‘Co.,

Protestant.

On September 11, 1990, the Department of Water
Resources {Department) iséued a Proposed Memorandum Decision in
connection with protested Application for Pérmit No. 63-11326
in the name of M. L. Clements.

On September 21, 1990, the Department received
exceptions to the proposed decision and a request for oral
argument from the protestant, Harvest Farm Co.

The Director has reviewed the exceptions and the
request for oral argument and has changed Finding of Fact Nos.
10, 11, 13 and 14 and Conclusion of Law No. 9 as shown in this
final decision. Conclusion of Law No. 10 as shown in the
Proposed Memorandum Decision and Order has been deleted. The
request for oral argument is denied.

FINDINGS OF FACT

The Application

£
1. On May 25, 1990, M.L. Clements (hergxwffiﬁfg -
.;g'

081y

Yy /

MEMORANDUM DECISION
& ORDER APPROVING APPLICATION -- Page 1 ihhk
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applicant) submitted to the Department of Water Resources an
application for permit to appropriate groundwater. The
application, which has been assigned the number 63-11326,
proposes the diversion of 1.6 cubic feet per second (cfs) of
water for supplemental irrigation of up to 80 presently
irrigated acres. The proposed point of diversion is in
Government Lot 3 (NW 1/4 SW 1/4) Sec. 30, TO2N, R02W, Canyon
County.

2. The application was published in the Idaho Press

Tribune on June 20 and 27, 1990.

Protest and Cease and Desist Order

3. On June 21, 1990, the Department received a
protest to the approval of the application from Harvest Farm
Co. (hereinafter protestant).

4. On July 18, the Department received from the
protestant a request for issuance of a Cease and Desist Order
to prohibit the pumping of the well described in this
application for permit. On July 31, 1990, the Director of the
Department issued an order requiring that the applicant cease
and desist use of the well on August 6, 1990.

5. On August 17, 1990, the Department received from
the applicant a Petition for Stay of Cease and Desist Order and
Request for Administrative Hearing in this matter. 1In response
to this request, the Department held a conference with the
applicant, his attorney Steven A. Bradbury, and protestant’s
attorney Bruce M. Smith, on August 20, 1990. Based in part on
the discussions at the conference, the protestant ﬁ‘? ided a

MEMORANDUM DECISION Rﬂf Ilﬁfﬂ !

& ORDER APPROVING APPLICATION -- Page 2 DECY
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letter to the Department on August 22, 1990, objecting to the
approval of a stay of the Cease and Desist Order. On Augqust
23, 1990, the Department issued an Order Denying Petition for
Stay of Cease and Desist Order.

Hearing

6. A hearing regarding the protested application was
held on September 6, 1990. At the hearing the applicant was
present and was represented by attorneys Steven A. Bradbury and
William J. McKlveen, Expert testimony was provided for the
applicant by Charles F. Feast, registered geologist. The
protestant was represented by attorney Bruce M. Smith, and by
expert witness Sherl Chapman, registered geologist.

7. The protestant raised objections to the proposed
project by alleging that the proposed use is such that:

{a) it will reduce the guantity of water under
existing water rights,

(b) the water supply is insufficient for the
proposed use, and

{c) it will conflict with the local public
interest.

8. The applicant testified that the well as described
in the application was drilled during late June, 1990, and that
pumping from the well occurred from approximately July 14
through August 6, 1990. He stated that pumping of the well has
not occurred since August 6, 1990, because of the prohibition
imposed by the Cease and Desist Order.

9. All of the lands described in the application are

MEMORANDUM DECISION M;gﬁﬁﬂiﬁEﬂ :

& ORDER APPROVING APPLICATION ~- Page 3
Deg 111990




presently served by the Boise-Kuna Irrigation District. The
applicant stated that the intended use for the well is to
provide a supplemental supply when Boise-Kuna Irrigation
District water is insufficient for the irrigation needs of the
acres described in the application. He stated that the cost of
delivery of the water obtained from Boise-Kuna Irrigation
District is lower than the cost of providing the same amount of
water from the supplemental well.

10. Testimony at the hearing was consistent that the
aquifer from which the applicant proposes to divert is the same
as that utilized by a well located about 1670 feet to the
south, which is owned by Harvest Farm, Co. (protestant’s well).
Both wells have been described as being in the same aquifer as
was identified in hearings held on Applications for Permit Nos.
63-10740 and 63-10741, in the name of Bing-Frost Ranch Co.
{predecessor in interest to Harvest Farm Co.) The hearing
officer took official notice of permit files 63-10740 and
63-10741. Information in the former decision regarding this
aquifer, termed "the aquifer in the Dry Lake area", relative to
data from the monitoring well system was not disputed in the
present case and is considered by the Department to remain
unchanged.

11. Testimony by Mr. Feast provided computational
estimates of the effect between the applicant’s well and the
protestant’s well. This effect could result in a maximum
predicted additional drawdown impact of up to about 15 feet in

the protestant’s well. &%;ZQQHLMED

12. Testimony by Mr. Chapman indicated that pumping of
MEMORANDUM DECISION D“Ul.liqﬁu
& ORDER APPROVING APPLICATION -- Page 4 ; = v
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the applicant’s well could cause the water level in the Harvest
Farm well to drop below the top of the upper screen, which
could result in potential sanding, difficulty in pumping
desired flows, and increased pumping costs. There was no
testimony that pumping of the applicant’s well this year
adversely affected the operation of the protestant’s wells.
13. There is insufficient information regarding the
aquifer in the Dry Lake area to definitely predict the amount
of water available for appropriation. However, data from the
monitoring well system in the aquifer in the Dry Lake area
indicate that water levels are not generally declining. This
is an indication that water is available for appropriation.
14, The applicant presented testimony relative to the
economic benefits of the proposed project, and other factors
relating to the local public interest. The protestant
presented no convincing testimony in this regard.
CONCLUSIONS OF LAW
1. 1Idaho Code, Sec. 42-203A(5) states in part as
follows:
The director of the department of water resources shall
find and determine from the evidence presented to what use
or uses the water sought to be appropriated can be and are
intended to be applied. In all applications whether
protested or not protested, where the proposed use is such
{a) that it will reduce the quantity of water under
existing water rights, or (b) that the water supply itself
is insufficient for the purpose for which it is sought to
be appropriated, or (c¢) where it appears to the
satisfaction of the department that such application is
not made in good faith, is made for delay or speculative
purposes, or {(d) that the applicant has not sufficient
financial resources with which to complete,the
involved therein, or (e) that it will confliclfi B
local public interest, where the local public fHEGkaSH ;ﬁfﬂ,
defined as the affairs of the people directly affected

D -
MEMORANDUM DECISION EC11 1950
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the proposed wuse, or (f) that it 1is contrary to
conservation of water resocurces within the state of Idaho;
the director of the department of water resources may
reject such application and refuse issuance of a permit
therefor, or may partially approve and grant a permit for
a smaller quantity of water than applied for, or may grant
a2 permit upon conditions.

2. Idaho Code, Sec. 42-226 states in part as follows

..

The traditional policy of the state of Idaho, requiring
the water resources of this state to be devoted to
beneficial use in reasonable amounts through
appropriation, is affirmed with respect to the ground
water resources of this state as said term is hereinafter
defined and, while the doctrine of "first in time is first
in right" 1is recognized, a reasonable exercise of this
right shall not block £full economic development of the
underground water resources. Prior appropriators of
underground water shall be protected in the maintenance of
reasonable ground water pumping levels as may be
established by the Director of the department of water
resources as herein provided.

3. Rule ¢,4,2,1. of the Water Appropriation Rules and
Regulations requires the applicant to carry the burden of coming
forward with evidence that water is available for appropriation,
and that the proposed diversion will not reduce the quantity under
existing rights.

4. Rule 4,4,2,2. of the Water Appropriation Rules and
Regulations states that both the applicant and protestant have the
burden of coming forward with evidence regarding public interest of
which they are most cognizant.

5. Rule 4,4,3. states that the applicant bears the
ultimate burden of persuasion for all criteria considered under
Idaho Code § 42-203A.

6. The local public interest criterion of Idaho Code,
Sec. 42-203A(5) is defined by Rule 5,1,5. of the Water
Appropriation Rules and Regulations to include:

MEMORANDUM DECISION
& ORDER APPROVING APPLICATION -- Page 6




The effect the project will have on the economy of the
local area affected by the proposed use as determined by
the employment opportunities, both long and short term,
revenue changes to various sectors of the economy, short
and long term, and the stability of revenue and employment
gains;

The effect the project will have on recreation, fish and
wildlife resources in the local public area affected by
the proposed use;

Compliance with applicable air, water and hazardous
substance standards, and compliance with planning and
zoning ordinances c¢f local or state government
jurisdictions.

7. Although there is no specific quantification of
water availability in the Dry Lake area, there appears to be
water available in the ground water agquifer to satisfy the
additional supplemental purposes proposed under this
application.

8. Full economic development of the ground water
resources of the state requires that the Department gather
information about water levels and also approve applications
until it determines that water is not available for
appropriation.

9. Where some water appears to be available for
appropriation but the quantity of available water is not
defined, the applicant should bear the burden of monitoring
the effect of its diversion on existing rights.

10. The Department specifically finds that the local

public interest criterion described in Rule 5,1,5. of the Water

Appropriation Rules and Regulations has been satisfied.

ANALYSIS
The protestant identified three reasons fo%@j@c&ion:
YT :
s%&fﬁigﬁfﬂ /
MEMORANDUM DECISION f
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of water to satisfy the proposed use; injury to existing water
rights; and conflict with the local public interest. The
protestant, however, presented little or no evidence regqgarding
the first and third items, and the application can be approved
with respect to these two factors based on the ruling on
similar Applications for Permit Nos. 63-10740 and 63-10741.
The element of greatest concern in the present case is whether
there is injury to existing rights.

Based on the testimony at the hearing, the maximum
predicted amount of drawdown on the protestant’s well caused by
the applicant’s well is about 15 feet. The question is whether
this amount of predicted impact should cause the newly proposed
appropriation to be denied.

The principal statutory guidance in this situation is
the portion of Section 42-226, Idaho Code, provides:

«+s+ [wlhile the doctrine of "first in time is first

in right" is recognized, a reasonable exercise of

this right shall not block full economic development

of underground water resources. Prior appropriators

of underground water shall be protected in the

maintenance of reasonable ground water pumping levels

as may be established by the director of the

department of water resources as herein provided.

No evidence was provided by either the applicant or
protestant with respect to quantification of the reasonable
pumping level. The department also has not conducted studies
in the Dry Lake area to determine such a level,.

The testimony provided was in connection with the

anticipated "effect" of a new well on the protestant’s existing

- MICRG e
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well, The fact that there is an effect is not sufficient
reason to deny a new appropriation. There generally will be
some effect from the pumping of a well which is in relatively
close proximity to another well.

The effect caused by an additional drawdown of 15 feet is
relatively minor and is not sufficient reason to deny the
application. The protestant will be able to reasonably
obtain ground water under its existing water rights if
Application for Permit No. 63-11326 is approved.

ORDER
IT IS HEREBY ORDERED that Application for Permit No.
63-11326 is APPROVED subject to the following conditions:

1. This water right is subject to all prior water
rights.

2, A flow measurement port or other device as
specified by the Department shall be installed by the permit
holder at the point of diversion for installation of measuring
equipment and the determination of the rate of diversion by the
Department.

3. The rate of diversion under this water right, when
combined with all other rights, shall not exceed 0.02 cfs per
acre.

4. This permit authorizes only supplemental use of
water., Ground water diverted under this permit cannot be used
as the sole source of water supply but must always be
associated with another primary water supply from either a

surface water or ground water source as identified in the
poarn s
MICRERLED
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application. Surface water shall continue to be used as the
primary source of supply for the ground upon which it is now
appurtenant, and ground water shall be used only when surface
water supplies are insufficient for irrigation of the property.

5. The Department retains jurisdiction over this
permit to require monitoring and reporting of ground water
levels if it finds that ground water levels are declining in
observation wells near or within the proposed development.

6. Proof of construction of works and application of
water to beneficial use shall be submitted on or before
November 1, 1991.

Dated this 22/ %I  day of November, 1990.

Director
CERTIFICATE OF MAILING
I HEREBY CERTIFY That on this the gzggébé(/ day of
November, 1990 a true and correct copy of the foregoing
MEMORANDUM DECISION AND ORDER APPROVING APPLICATION was malled,
postage prepaid to:

M. L. Clements Steven A. Bradbury
4121 Rim Road P. O. Box 1368
Nampa, ID 83651 Boise, ID 83701

Bruce Smith

NELSON, ROSHOLT, ROBERTSON, TOLMAN & TUCKER
P. 0. Box 2139

Boise, ID 83701-2139

T. FLEE;rmm
Secretary/ ;@Fﬁﬁfiﬁm
MEMORANDUM DECISION
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7.

DEPARTMENT OF WATER RESOURCES

:c’wfw( APPLICATION FOR PERMIT W

To appropriate the public waters of the State of Idaho

Name of applicant M A C'/C’m (”1’/ paa Phone 4;?\;_”’7”‘ Ol
Post office address l// L/ kf; w Woéy m W‘"’ ._TQ f\gé g—é

Source of water supply _Q“Qb"(q voon L)LJ which isa tnbutary of
O

Location of paint of diversion is /V 7 V4 of JD) Y4 of Y4, Govt. Lot;L

Sec._ 3L Townshipﬂ____ Range__é_l!_‘l____ B.M._C_ﬁ—ﬁ”?ﬂ County; additional

points of diversion if any:

Water will be used for the following pyrposes:

Amount /’ b for ‘{ﬂ(fj “- purposes from 3’/5 to // "/{(both dates inclusive)
{cfs eammembsntupewm—"—

Amount for purposes from to {both dates inclusive)
{cfs or acre-faet per annum)

Amount for purposes from to (both dates inclusive)
{cfs or acre-feet per annum)

Amount for purposes from to (both dates inclusive)
{cfs or acre-feet per annum)

Total quantity to be appropriated is (&) /- é and/or (b}

cubic fest per second acre feet per annum

Proposed diverting works:
a. Description of/dljwes flumes, pumps, headgates, etc. LL;:.. // (75 ‘//4 X).ﬁ'é Yy
1)7& j#@é 6*( ‘?(LD‘“{-‘J ;c.,_q//m*
< d </

b. Height of storage dam feet; active reservoir capacity acre-feet; total
reservoir‘ capacity acre-féet; period of year when water will be diverted to storage:
to inclusive.
c. Proposed well diameter is / é inches; proposed depth of well is 3-0 o feet.
d. |Is ground water with a temperature of greater than 90°F being sought? /VCD

Time required for the completion of the works and application of the wmm INrOFOR)

/

Eﬁ\eficiiﬂ use is

DeGll tywy

years (minimum 1 year).

¢ R e o
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13. Map of proposed project: show clearly the proposed point

of diversion, place of use, section number,
township and range number.

Scale: 2 inches equal 1 mile.

| VECLT gy
BE IT KNOWN that the undersigned hereby makes a
the State of Idaho as herein set forth.

pplication for permit to appropriate the public wa

L I TS,

{Applicant)
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GG Date __6-13-90 Published in _Press—-Tribune
6/20 & 6/27/90

Publication prepared by
Publication approved 2 Date Z- g-72

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES
This is to certify that | have examined Application for Permit to appropriate the public waters of the State of

Idaho No. 63~11326 , and said application is hereby __APPROVED

1. Approval of said application is subject to the following limitations and conditions:

a. SUBJECT TO ALL PRIOR WATER RIGHTS.

b. Proof of construction of works and application of water to beneficial use shall be submitted on or before

November 1 .19 _91

c. The rate of diversion, if water is to be used for irrigation under this permit, when combined with all other
water rights for the same land shall not exceed 0.02 cubic feet per second for each acre of land.

d. The water right acquired under this permit if for hydropower purposes shall be junior and subordinate to all
rights to the use of water, other than hydropower, within the State of ldaho that are initiated later in time
than the priority of this permit and shall not give rise to any right or claim against any future rights to the
use of water, other than hydropower, within the State of ldaho initiated later in time than the priority of this

permit.

e. Other:  PURSUANT TO PROPOSED MEMORANDUM DECISION AND ORDER AND
MEMORANDUM DECISION AND ORDER.

Dated this £/ 27 day of /VbVGMSﬁ"- , 1990,

irector



BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE

STATE OF IDAHO

IN THE MATTER OF APPLICATION )
FOR PERMIT TO APPROPRIATE )
WATER NO. 63-11326 IN THE ) ORDER
NAME OF M. L. CLEMENTS )
)

On July 31, 1990, the Director of the Department of Water
Resources (department), issued a Cease and Desist Order to M. L.
Clements in connection with the diversion of water from a well
located in Lot 3, Sec. 30, Twp. 2N, Rge. 2W, B.M.

On September 6, 1990, the department conducted a water
right hearing in connection with protested Application for Permit
No. 63-11326 (application) in the Name of M. L. Clements.

On September 11, 1990, the department issued a Proposed
Memorandum Decision and Order approving the application.

IT IS, THEREFORE, ORDERED that the Cease and Desist Order
issued by the department on July 31, 1990, is STAYED pending

issuance of the Final Decision on the application for permit.

KEITH HIGGINSO

R.

Director




BEFORE THE DIRECTOR OF THE DEPARTMENT
OF WATER RESQURCES QF THE

STATE OF IDAHO

IN THE MATTER OF APPLICATION FOR ) ORDER ISSUING
PERMIT NO. 63-111326 IN THE NAME ) PROPOSED MEMORANDUM
OF M. L. CLEMENTS ) DECISION

)

R. Keith Higginson, Director of the Department of Water
Resources, having reviewed the attached proposed decision prepared
by this appointee, L. GLEN SAXTON r who conducted the hearing
or who has read the record in this case, hereby approves the same
as a proposed decision pursuant to Idaho Code, Sec, 67-5211.

Each party to these proceedings who appeared at the hearing
is given the opportunity, pursuant to Idaho Code, Sec. 42-1701a
and 67-5211, to file exceptions to the proposed decision and to
present briefs and oral arguments. If no timely and proper
exceptions are received, an order by the Director will be entered
adopting the proposed decision as his final decision.

I.
EXCEPTIONS

A. To be considered by the Director, exceptions must:

1. be received by the Director on or before the 15th day
following the day of service of this Order and the proposed
decision,

2. specifically identify the portions of the proposed
decision to which exceptions are made and specifically state the
grounds for those exceptions, and

3. be sent to each of the parties who appeared or their
attorneys.

II,
BRIEFS

A. Any briefs in support of exceptions to the proposed decision
shall be filed with the Director at the same time that party’s
exceptions are filed with the Director.

B. All:response briefs to the exceptions must be filed with the
Director within 15 days after the exceptions were served upon the

responding party. ﬁﬁsfi“ﬁtvﬁi 2
- B fihlﬁgﬁ ;
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A. No oral arguments before the Director on the proposed decision
will be held unless specifically requested by a party £iling
exceptions to the proposed decision and unless that request is
filed with the Director concurrently with the filing of that
party’'s exception.

B. If oral arguments have been properly requested by a party
filing exceptions, any other party, upon reasonable notice to the
Director, shall have the right to present oral argument in
response to the exceptions filed.

C. Oral arguments before the Director on exceptions to the
proposed decision shall be heard at the discretion of the
Director, pursuant to Idaho Code, Sec. 42-1701A. If oral

agruments are to be heard, the Director will, within a reasonable
time, notify each party of the place, date and hour the oral
arguments will take place and of the period of time allocated for
the arguments of this case. Unless the Director orders otherwise,
all oral arguments shall be heard in Boise, Idaho.

Iv.
CERTIFICATE OF SERVICE

All exceptions, briefs, requests for oral argument and other
matters filed with the Director in connection with the proposed
decision shall be served on all other parties to these proceedings
in accordance with Rule 7.2.

v.
FINAL DECISION

Following the submission of all exceptions, briefs and oral
arguments, if they are heard, the Director shall issue a final
decision adopting, modifying or rejecting and replacing the
proposed decision. Copies of the decision and order shall be
served on all parties.

Dated this 11th day of September + 19 _g9p .

KEI'TH HIGGINS

MICRaFLMEy

Uf.(.! i ’ RIT
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BEFORE THE DEPARTMENT OF WATER RESQURCES

OF THE

STATE OF IDAHO

IN THE MATTER OF APPLICATION
FOR PERMIT NO. 63-11326

M. L. Clements,
PROPOSED MEMORANDUM
DECISION AND ORDER
APPROVING APPLICATION

Applicant;
Harvest Farm Co.,

Protestant.

il e S g

M. L. Clements, having filed with the Department of
Water Resources (Department) Application for Permit No.
63-11326 to appropriate unappropriated waters; a protest having
been received; and a hearing having been held, the hearing
nfficer as a representative of the Director of the Department,
finds, concludes and orders as follows:
FINDINGS OF FACT

The Application

1, On May 25, 1990, M.L. Clements (hereinafter
applicant) submitted to the Department of Water Resources an
application for permit to appropriate groundwater. The
application, which has been assigned the number 63-11326,
proposes the diversion of 1.6 cubic feet per second (cfs) of
water fbr-subplemental irrigation of up to 80 presently
irrigated acres. The proposed point of diversion is in
Government Lot 3 (NW 1/4 SW 1/4) Sec. 30, TQ2N, R02W, Canyon

PROPOSED MEMORANDUM DECISION
& ORDER APPROVING APPLICATION -- Page 1




County.

2. The application was published in the Idaho Press

Tribune on June 20 and 27, 1990.

Protest and Cease and Desist Order

3. On June 21, 1990, the Department received a
protest to the approval of the application from Harvest Farm
Co. (hereinafter protestant).

4. On July 18, the Department received from the
protestant a request for issuance of a Cease and Desist Order
to prohibit the pumping of the well described in this
application for permit. On July 31, 1990, the Director of the
Department issued an order requiring that the applicant cease
and desist use of the well on August 6, 1990.

5. On August 17, 1990, the Department received from
the applicant a Petition for Stay of Cease and Desist Order and
Request for Administrative Hearing in this matter. In response
to this request, the Department held a conference with the
applicant, his attorney Steven A. Bradbury, and protestant’s
attorney Bruce M, Smith, on August 20, 1990. Based in part on
the discussions at the conference, the protestant provided a
letter to the Department on August 22, 1990, objecting to the
approval of a stay of the Cease and Desist Order. On Auqust
23, 1990, the Department issued an Order Denying Petition for
Stay of Cease and Desist Order.

Hearing
6, A hearing regarding the protested application was

held on September 6, 1990. At the heariij@the applicant was

n
PROPOSED MEMORANDUM DECISION &“@ﬁﬁlﬁm _ /
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present and was represented by attorneys Steven A. Bradbury and
William J. McKlveen. Expert testimony was provided for the
applicant by Charles F. Feast, registered geologist. The
protestant was represented by attorney Bruce M. Smith, and by
expert witness Sherl Chapman, registered geologist.

7. The protestant raised objections to the proposed
project by alleging that the proposed use is such that:

{a) it will reduce the gqguantity of water under
existing water rights,

(b} the water supply is insufficient for the
proposed use, and

(c) it will conflict with the local public
interest,

8. The applicant testified that the well as described
in the application was drilled during late June, 1990, and that
pumping from the well occurred from approximately July 14
through August 6, 1990, He stated that pumping of the well has
not occurred since August 6, 1990, because of the prohibition
imposed by the Cease and Desist Order.

9. All of the lands described in the application are
presently served by the Boise-Kuna Irrigation Distriet. The
applicant stated that the intent of the well is to provide a
supplemental supply when Boise-Kuna Irrigation District water
is insufficient for the irrigation needs of the acres described
in the application. He stated that the cost of delivery of the
water obtained from Boise-Kuna Irrigation District is lower
than the cost of providing the same amount Migpter from the

SFlbep
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supplemental well.

10. Testimony at the hearing consistently held that
the aquifer from which the applicant proposes to divert is the
same as that utilized by a well located about 1670 feet to the
south, which is owned by Harvest Farm, Co. (protestant’'s well).
Both wells have been characterized to be in the same aquifer as
was identified in hearings held relative to Applications for
Permit Nos. 63-10740 and 63-10741, in the name of Bing-Frost
Ranch Co. (predecessor in interest to Harvest Farm Co.) The
hearing officer took official notice of Permit files 63-10740
and 63-10741. Information in the former decision regarding
this aquifer, termed "the aquifer in the Dry Lake area", was
not disputed in the present case and is considered by the
Department to remain unchanged.

11, Testimony by Mr. Feast provided undisputed
computational estimates of the effect between the applicant’s
well and the protestant’s well. This effect could result in a
maximum predicted additional drawdown impact of up to about 15
feet.

12, Testimony by Mr. Chapman indicated that pumping of
the applicant’s well could cause the water level in the Harvest
Farm well to drop below the top of the upper screen, which
could result in potential sanding, difficulty in pumping
desired flows, and increased pumping costs. There was no
testimony that pumping of the applicant’s well this year
adversely affected the protestant’s rights.

13. There is insufficient 1nformat10nlm? rdlng the

PROPOSED MEMORANDUM DECISION Fi[ﬁ[ﬂ
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aguifer in the Dry Lake area to definitely predict the amount
of water available for appropriation. Evidence that water
levels are not generally declining, however, is indicative that
water is available for appropriation.

14, The applicant presented testimony relative to the
economic benefits to the proposed project, and other factors
relating to the local public interest. The protestant
presented no testimony in this regard.

CONCLUSIONS OF LAW

1. 1Idaho Code, Sec.42-203A(5) states in part as

follows:

The director of the department of water resources shall
find and determine from the evidence presented to what use
or uses the water sought to be appropriated can be and are
intended to be applied. In all applications whether
protested or not protested, where the proposed use is such
(a) that it will reduce the guantity of water under
existing water rights, or (b) that the water supply itself
is insufficient for the purpose for which it is sought to
be appropriated, or (c) where it appears to the
satisfaction of the department that such application is
not made in good faith, is made for delay or speculative
purposes, or (d) that the applicant has not sufficient
financial resources with which to complete the work
involved therein, or (e} that it will conflict with the
local public interest, where the local public interest is
defined as the affairs of the people directly affected by
the proposed use; the director of the department of water
resources may reject such application and refuse issuance
of a permit therefor, or may partially approve and grant a
permit for a smaller quantity of water than applied for,
or may grant a permit upon conditions.

2, Idaho Code, Sec. 42-226 states in part as follows:

The traditional policy of the State of Idaho, requiring
the water resources of this state to be devoted to
beneficial use in reasonable amounts through
appropriation, is affirmed with respect to the ground
water resources of this state as said term is hereinafter
defined and, a reasonable exercise of this right shall

not block full economic developmentf® underground
water resources. Prior appropriator ¢yl Eéz ;E’Mm water
PROPOSED MEMORANDUM DECISION o '
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shall be protected in the maintenance of reasonable ground
water pumping levels as may be established by the Director
of the Department of Water Resources as herein provided.

3. Rule 4,4,2,1. of the Water Appropriation Rules and
Regulations requires the applicant to carry the burden of coming
forward with evidence that water is available for appropriation,
and that the proposed diversion will not reduce the quantity under
existing rights.

4. Rule 4,4,2,2. of the Water Appropriation Rules and
Regulations states that both the applicant and protestant have the
burden of coming forward with evidence regarding public interest of
which they are most cognizant.

5. Rule 4,4,3. states that the applicant bears the

ultimate burden of persuasion for all criteria considered under

Idaho Code § 42-203A.

6. The local public interest criterion of Idaho Code,
Sec. 42-203A(5) (Supp. 1989) is defined by Rule 5,1,5. of the Water
Appropriation rules and Regulations to include:

The effect the project will have on the economy of the
local area affected by the proposed use as determined by
the employment opportunities, both long and short term,
revenue changes to various sectors of the economy, short
and long term, and the stability of revenue and employment
gains;

The effect the project will have on recreation, fish and
wildlife resources in the local public area affected by
the proposed use;

Compliance with applicable air, water and hazardous
substance standards, and compliance with planning and
zoning ordinances of local or state government
jurisdictions.

7. Although there is no specific quantification of

water availability in the Dry Lake area, th ﬁg@@gﬁfgs to be

3
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water available in the ground water aquifef to satisfy the
additional supplemental purposes proposed under this
application.

8. Full economic development of the ground water
resources of the state requires that the Department gather
information about water levels and also approve applications
until it determines that water is not available for
appropriation.

9. Where some water appears to be available for
appropriation but the gquantity of available water is not
defined, the applicant should bear the burden of monitoring
‘ground wa£é;\levels to determine the quantity of available
water, and monitoring the effect of its diversions on existing
rights.

10. The information provided by the applicant at the
hearing and in the records of the Department is found to
satisfy the reguirements of Rule 4,5,3. of the Water
Appropriation Rules and Regulations.

11. The Department specifically finds that the local
public interest criteria described in Rule 5,1,5. of the Water
Appropriation Rules and Regulations has been satisfied.

ANALYSIS

The protestant identified three reasons for objection:
lack of water to satisfy the proposed use; injury to existing
water rights; and conflict with the local public interest. The

protestant, however, presented little or no evidence regarding

the first and third items, and the applica ion"tgg [&%rovged
HITH
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with respect to these two factors based on the ruling on
similar Applications for Permit Nos. 63-10740 and 63-10741.
The element of greatest concern in the present case is whether
there is injury to existing rights.

Based on the testimony at the hearing, the maximum
predicted amount of drawdown on the protestant’s well as caused
by the applicant’s well is about 15 feet. The question is
whether this amount of predicted impact should cause the newly
proposed appropriation to be denied.

The principal statutory guidance in this situation is
the portion of Section 42-226 which describes that:

. while the doctrine of "first in time is first in

right" is recognized, a reasonable exercise of this

right shall not block full economic development of

underground water resources. Prior appropriators of

underground water shall be protected in the

maintenance of reasonable ground water pumping levels

as may be established by the director of the

department of water resources as herein provided.

No evidence was provided by either the applicant or
protestant with respect to quantification of the reasonable
pumping level. The department also has not conducted studies
in the Dry Lake area to determine such a level.

The testimony provided was in connection with the
anticipated "effect” of a new well on the protestant’s existing
well. The fact that there is an effect is not sufficient
reason to deny a new appropriation. There generally will be

some effect from the pumping of a well which is in relatively

close proximity to another well.

The effect caused by an additionaln%ggm_ 15 feet is
CiILRED
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relatively minor in extent and is not sufficient reason to deny
the application. The protestant will be able to reasonably
obtain groundwater under its existing water rights if
for Permit No. 63-11326 is approved.
ORDER
IT IS HEREBY ORDERED that Application for Permit No.
63-11326 is APPROVED subject to the following conditions:

1. This water right is subject to all prior water
rights.

2. A flow measurement port or other device as
specified by the Department shall be installed by the permit
holder at the point of diversion for installation of measuring
equipment and the determination of the rate of diversion by the
Department.

3. The rate of diversion under this water right, when
combined with all other rights, shall not exceed 0.02 cfs per
acre,

4. This permit authorizes only supplemental use of
water. Ground water diverted under this permit cannot be used
as the sole source of water supply but must always be
associated with another primary water supply from either a
surface water or ground water source as identified in the
application. Surface water shall continue to be used as the
primary source of supply for the ground upon which it is now
appurtenant, and ground water shall be used only when surface
water supplies are insufficient for irrigation of the property.

5. The Department retains jur';ﬁ%gﬁ' .

PROPOSED MEMORANDUM DECISION
& ORDER APPROVING APPLICATION -- Page 9 [Jri] 1 19y(.

.
P
&
]

L
Lw.mml‘;:.fjﬂmﬁf*“r"\ in




permit to require monitoring and reporting of ground water
levels if it finds that ground water levels are declining in
ocbservation wells near or within the proposed development.

6. Proof of construction of works and application of
water to beneficial use shall be submitted on or before the

date indicated on the fina der.

Dated this ll day of September, 1990.

= e

I.. GLEN SAXTON, HEARING OFFJCER

CERTIFICATE OF MAILING

1 HEREBY CERTIFY That on this the AR day of
September, 1990 a true and correct copy of the foregoing ORDER
ISSUING PROPOSED DECISION and PROPOSED MEMORANDUM DECISION AND
ORDER APPROVING APPLICATION was mailed, postage prepaid to:

M. L. Clements Steven A. Bradbury
4121 Rim Road P. 0. Box 1368
Nampa, ID 83651 Beise, ID 83701

Bruce Smith

NELSON, ROSHOLT, ROBERTSON, TOLMAN & TUCKER
P. O. Box 2139

Boise, ID 83701-2139

Secretary/Records Manager

JCROFILMIED |

peull 1990
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BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES
OF THE

STATE OF IDAHO

IN THE MATTER OF APPLICATION FOR PERMIT )

)
TO APPROPRIATE WATER NO. 63-11326 IN THE ) ORDER DENYING
) PETITION FOR STAY OF
)
)

NAME OQF M.L. CLEMENTS CEASE AND DESIST ORDER

On July 31, 1990, the Director ordered that M.L. Clements
CEASE AND DESIST diversion and use of water from his well located in
Lot 3 (NW1/48Wl/4), Section 30, T2N, R2W, B.M. on August 6, 1990,
unless he could show cause before the Department that withdrawal and
use of water from the well is authorized by a valid water right.

Oon August 17, 1990, the Department received from Mr. Clements
a PETITION FOR STAY OF CEASE AND DESIST QORDER AND REQUEST FOR
ADMINISTRATIVE HEARING. On August 20, 1990, the Department held a
conference with Mr. Clements, his attorney Mr. Stephen A. Bradbury,
and protestant’s attorney Mr. Bruce M. Smith. Based on information
received at the conference and in the files of the Department, the
Department has determined that there is presently no water right that
would allow Mr. Clements to pump from said well.

On August 22, 1990 the Department received a letter frbm Mr.
smith stating that Harvest Farm Company objects to any stay of the
Cease and Desist Order.

The Department has determined that water is available for

purchase from members of the Boise Kuna Irrigation District for the

irrigation of Mr. Clements’ lands.: M!;:MF”ME ;
D |
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IT IS HEREBY ORDERED that a stay in the Cease and Desist Order
is denied.

IT IS FURTHER ORDERED that a hearing in the matter of the
protest against approval of Application for Permit No. 63-11326 will
be held at the earllestgs(lble opportunity.

Dated thls_;%ésu day of August, 1990.

ﬁ%é}m

R. Keith Higginson

Director

i
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BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES
OF THE

STATE OF IDAHO

IN THE MATTER OF APPLICATION Fg%ZfERMIT

CEASE AND DESBIST

TO APPROPRIATE WATER NO. 63-1%?36 IN THE
ORDER

NAME OF M.L. CLEMENTS

M.L. Clements filed an application for permit to appropriate
water, numbered 63-113;%, on May 25, 1990. The application
proposed diversion of 1.6 cfs from ground water for irrigation of
80 acres located in the NE1/4SW1/4 and Lot 3 (NW1/4SW1/4) of
Section 30, T2N, R2W, B.M.

The applicant obtained drilling permit no. 63-90-W-117 prior
to approval of the application. The drilling permit authorized
drilling of a well in Lot 3 (NW1/45W1/4) of Section 30, T2N, R2W,
B.M. The drilling permit specifically stated that it did not
represent a right to divert and use the water of the State of
Idaho.

A protest against the application was timely received from
Harvest Farms Co. on June 21, 1990. On July 17, 1990, the
Department received a report from Harvest Farms that Clements was
diverting water from the well without first having obtained a
permit. The Department communicated with Clements, and
determined that he has diverted water from the well drilled
pursuant to drilling permit no. 63-90-W-117 for the irrigation of
the 80 acres set forth in the application. The Department also

"~ MiCHonLiep™

DECIY o ;
|




determined that there are no other ground water rights which
authorize diversion from the well.

Idaho Code § 42~351 prohibits the diversion of water without
a valid water right. Section 42-351 authorizes the Director to
issue an order directing a person diverting water without having
obtained a valid water right to cease and desist the diversion.
The order may also provide a time schedule to bring the person's
action into compliance with applicable law and with any existing
water right. 1Illegal use of water following issuance of the
cease and desist order could result in civil penalties of up to
$100 per day.

IT IS HEREBY ORDERED that M.L. Clements shall CEASE AND
DESIST diversion and use of water from his well located in Lot 3
(NW1/4SW1/4), Section 30, T2N, R2W, B.M. on August 6, 1990,
unless he can show cause before the Department that withdrawal
and use of water from the well is authorized by a valid water
right.

IT IS FURTHER ORDERED that M.L. Clements shall CEASE AND
DESIST irrigation of land located in the NE1/4SW1l/4 and Lot 3
(NW1/48W1/4) of Section 30, T2N, R2W, B.M. with ground water on
August 6, 1990, unless he can show cause before the Department
that irrigation of the lands described with ground water is
authorized by a valid water right.

IT IS FURTHER ORDERED that, if M.L. Clements irrigates the
lands described above with well water from the well described

above in violation of this cease and desist order, determination

 MICRIFIED
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of civil penalties will be reserved for the protest hearing, or
until after resolution of the protest.

IT IS FURTHER ORDERED that M.L. Clements may request a
hearing regarding this cease and desist order at any time prior
to or on August 20, 1990. The Department may issue a stay of the
cease and desist order, if sufficient facts are set forth and
verified by the petition and supporting documents to raise issues
of fact regarding M.L. Clement's right to divert and use ground
water from the above identified well.

Dated this 2/2 day of July, 1990.

Director

CERTIFICATE OF MAILING

I hereby certify that on the JV day of .
1990, I mailed a true and correct copy of the Ord o SHhow
Cause, certified mail, to the following individual<:

Bruce Smith

Nelson, Rosholt, et al
1020 Main Suite 400
Boise, ID 83702

M.L. Clements
4121 Rim Road
Nampa, ID 83651

:
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Department of Water Resources
Western Regional Office STATE OF IDAHO )
T - ) ss.

: NOTICE OF APPLICATION FOR WATER RIGHT Countyof Canyen )
The following application{s) have been filed to appropriate the publlc waters of
the State of idaho: _

AFFIDAVIT OF PUBLICATION

S 63-11223 . .

NG | feenBe Stess
PARMA, ID 83660 B ‘ impa, Canyon County, Idaho, being first duly sworn, deposes
Source: GROUNDWATER ys: ’
Biverlsé%nl gg.TiON ) SWSWSW Sgc %3 'I('._:IIJ:SSP)J RoswAYS:

58 600
Date Fliad: 3/16/1950 : ‘Total Diversion: (1.600 CFS) I'hl:lt I am a citizen of the United States of America, and at all

; : i hereinafter mentioned was over the age of eighteen years,
n: TOSNROSWS32 80.0 ACRES TOTAL NESE NWSE ot a party to the above entitied action.
CLEMENTS, Ml @) '/01/ Mat I am the Principal Clerk of the Idaho Press-Tribune, a
4121 RIMRD, ) » (except Saturday) newspaper published in the City of
NAMPA, ID 83686 . pa and Caldwell, in the County of Canyon, State of Idaho;
Source: GROUNDWATER the said newspaper is in general circulation in the said
Diversion Pt: o LOT 3 (NWSW) Sec30TO2NR ozwty of Canyon, and in the vicinity of Nampa and Caldwell, and
Use: IRRIGATION Total Diversion: {1 00 GFS) €en uninterruptedly published in said County during a period

[+ Ivarsion: {1.
Fa"lgogll?g{: gsvsgggo : NESW Lot 3 (NWSW) * venty-eight consecutive weeks prior to the first publication of
M 0 3 3
80.0 ACRES TOTAL stice, a copy of which is hereto attached,
BENHAM. KEVIN 63-11332 . - That the notice, of which the annexed is a printed copy, was
26286 GAIL LN, : Lo f‘ged-fan is;'g geWSpaper '
MIDDLETON, ID 83644 . ’ :
Source: GROUNDWATER ENESE . 21 oSN A2 wf:e regular and entire issue of said paper, and was printed in
Diversion Pt: o NENE 6c rwspaper proper, andnotina lemen
Use: IRRIGATION - Total Diversi ggg g;g spaper praper, SPp t
DatoFlog: 652’53’31 950 . ol Divers "'_‘ o ‘hat said notice was published the following dates:
n; o B .
. 10.0ACRESTOTAL = - ne 20, 27, 1990
63-11333

HOUSING AUTHORITY OF THE CITY OF WILDER

P.O.BOX 685 e T
WILDER, ID 83676 : :

Source: GROUNDWATER - ’
Diversion Pt . . . SWNW . = Sec23TO4N Roswm /O M
Use: IRRIGATION | e T e 680 CFS

Total Diverslon:_f .8BOCFS

Date Filed: 6/7/1990

In: TO4N ROSW S23 ' - . SWNW 'EOFIDAHO )

‘ 33.8 ACRES TOTAL \ )

6311335 - NTY OF CANYON )

CHERRY LANE CONSTRUCTION
C/0 H@;{M%ré JSOHNSON his_ 27th gay ofJune in the
912 12THA - before me Nutary Public, personally
NAMPA, [D 83651 uﬁ'gg—*
Source: GROUNDWATER e sred Kathleen Do &teed Known
Diversion Pt . NESESE * Sec 33T03N R 02wantified to me to be the person whose name subscribed to the

Use: IRRIGATION. 300 CFS o instrument, and being by me first duly sworn, declared
Dete Filsd: 4/19/1 990 Total Dh"’ slon: ’ ~300 CF S} . he statements therein are true, and acknowledged to me that

in: TONRO2W S33 ' S _?M
- 150ACRESTOTA.L‘ R

The permli(s) wIII be subject to all prior water rights. Protests must be f:led with

‘the Diractor, Dept. of Water Resources, Western Region, 2735 Airport Way,.Boise,,

‘idaho 83705 on or befors JULY 9, 1990, Lo 1 1 19wy
: R. KEITH HIGGINSON, Director

June 20, 27, 1990

b dtary Public for Idaho
Residing at Nampa

COMMISSION EXPIRES
JULY 12th, 1991

L
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State of Id. o

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

CECIL D. ANDRUS
GOVERNOR

R. KEITH HIGGINSON
DIRECTOR

April 11, 1994
M L CLEMENTS
4121 RIM RD
NAMPA ID 83686

RE: WATER RIGHT NO. 63-11326

Dear Water Right Holder (s):

Enclosed herewith is a copy of the Water Right License issued on
the above referenced permit. If you have any questions, please

contact me within 10 days of receipt of this license.

Sincerely.\

< .,{ .
. JIM JOH
ater Rights Supervisor
JJ:dc
Enclosure

tg. i hE R
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WRO74INP IDAHO DEPARTMENT OF WATER RESOURCES DATE: 03/30/%4
No. 1.63-11326 WATER RIGHT PROFILE REPORT PAGE : 1
OWNER PRIORITY USE PERIOD DIVERSION DIVERSION
CODE NAME & ADDRESS DATE WATER USE FROM T0 RATE VOLUME
2 M L CLEMENTS 05/25/1990 IRRIGATION 03-15 11-15 1.43 CFS 321.80 AFA
Q127 RIM R  emmeesseesen meccceeaoo-o
NAMPA 1D 83686 TOTAL DIVERSION: 1.43 CFS 321.80 AFA
(208) 495-2201
Water Source: GROUNDWATER Tributary to: Stage: LICENSE
Point(s) of Diversion Capacity: 1.46 CFS
Point(s) of Diversion: TO2N RO2W S30 Lot 03( NWSW) CANYON County
Place of use Legal Description for: IRRIGATION
NE NW SW SE
NENE NWNE SWNE SENE : NENW NWNW SWNW SENW : NESW NWSW SWSW SESW : NESE NWSE SWSE SESE
T R 5 : Lt Ac Lt Ac Lt Ac Lt Ac : Lt Ac Lt Ac Lt Ac Lt Ac : Lt Ac Lt Ac Lt Ac Lt Ac : Lt Ac Lt Ac Lt Ac Lt Ac : SUM
02N 02w 30 : : : 40 03-31 7.5
TOTAL ACRES 71.5

Pou County: CANYON
Other Rights: BOISE-KUNA IRRIGATION DISTRICT

Other Water Rights with Same Point(s) of Diversion and Source:
63-11326

Other Water Rights Listing Overlapping Place(s) of use:
63-11326

Conditions of Approval:
R32 - This right when combined with all other rights shall provide no
- more than .02 cfs per acre nor more than 4.5 afa per acre for the
- lands above.

Remarks: This right authorizes only supplemental use of water. Ground
water diverted under this right cannot be used as the sole
source of water supply but must always be associated with another
primary water supply from either a surface water or ground water
source. Surface water shall continue to be used as the primary
source of supply for the ground upon which it is now
appurtenant, and ground water shatl be used only when surface
water supplies are insufficient for irrigation of the property.
The Department retains jurisdiction over this right to require
monitoring and reporting of ground water levels if it finds that
ground water levels are declining in observation wells near or
within the development.

Dates: App. Received: 05/25/1990 Priority Date: 0572571990
Proof Due Date: 11/01/1991 Proof Made Date: 097057191
Exam Made Date: 02/02/1994 Exam Sent to S.0.: 02/16/19%9
Licensed Date:




WRO7S0NP

IDAHO DEPARTMENT OF WATER RESOURCES

DATE: 03/30/94

(0D~ 138) PLACE OF USE 1/4 1/4 COMPARISON REPORT PAGE :
(WATER RIGHT NUMBERS THAT BEGIN WITH AN '*! ARE ADJUDICATION CLAIMS)
NE Sw SE
NuW S SE NE NW s SE NE NW W SE
WR - NUMBER SOURCE Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt AC Lt Ac Lt Ac LT Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac  SUM
L6311326  TO2N RO2W S30 GROUNDWATER
: H 40 03-31 71
6302388  BOISE RIVE : :
A6302388  BOISE RIVE : :
6308547  GROUNDWATE : 37 : : 37
AG30B547  GROUNDWATE : 37 : s 37
6310607  GROUNDWATE : : 40 1 40
L6310607  GROUNDWATE : : 36 : 36
63171109  GROUNDWATE : 40 40 : : 80
— 6314326 GROUNDMATE . .. — + 400346 80
A6321339  GROUNDWATE : : 38 40 : 78
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LICENS REVIEW CHECKLIST

PERMIT NO ML DATE 3—30—?;4

Yes
NAME

PRIORITY DATE

SOURCE

POINT OF DIV

PLACE OF USE

DIV RATE

G at 00 dymamic

Yorvel o 1. doerFs

ANNUAL VOLUME

USES

|

REMARKS

CONDITIONS

r@r 5

No
+~ Or Address Change?

v// Advance? Advanced to:
Order to reinstate needed?
Incorrect fee for rate recommended? AZQ

v~ Changes or just clarification of originally
intended source?
Notice of Intent to Void necessary?
«~  Amendment needed?
L//Overlaps?
"  Amendment needed?
.~ Overlaps? {3 -R333 ﬁ&w@ OF REC. TRR URTER )
-
Capac;ty . Comblned rat"s‘exceed capac1ty NA
Allowable amount: 7/(95X.Q2.= 443
Season of use: DL‘-!-‘S BISTO IS
Calculations: _7/5xd.$ = 32/.F8
Flow limit: 2¢¢ x 443 cfs x 1.9835 = (¢7
Combined volumes exceed capacity/allowable _y8
.~~~ Change(s) in Nature of Use?
Amendment necessary?
~~ Multiple p/d(s) in ¥ %7 /L
Other Boise A OIS
. . e £C¢CDM&~4
~~ Measuring/Locking Devices £;
~~— Watermaster control - District

Irrigation Overlap
_~~ Water Quality
_«— Other EE QROER)

COMMENTS : \B eda,c«_ Qoo and. A/zﬁb

RECOMMENDED

CFS VOLUME

LICENSE u///
S24L53

1ST AMENDMENT LETTER

11k

FINAL AMENDMENT LETTER

e 00 PIPP ————
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Form 219
6792
STATE OF IDAHO
RECEIVED DEPARTMENT OF WATER RESOURCES
cie 1 B 1994 ' BENEFICIAL USE FIELD REPORT
Deuster oot of Water Resources
F PermtNo. (,2—//326

A. GENERAL INFORMATION
Phone No, 495~ 220/

r.omer: .1 . Qlemepts
Current Address: 4/ 2/ K. foad. ) hw.q vy 52680

Clemetss EXAM DATE : J/ﬁ/%”
Phone No.  S4#x<€

2. Accompanied by: n. L,

Address: Shme .
Relationship to Permit Holder: __ (). L1 Py
3. Source: Spouun d wAteR. tributary to
B. OVERLAP REVIEW
1. Other water rights with the same place of use: L3y— 02288
2. Other water rights with the same point of diversion: MontL_

C. DIVERSION AND DELIVERY SYSTEM

1. Point(s) of Diversion:

ident | Gov't
No. Lot Va | Ya | ¥4 | Sec. | Twp. | Rge. County | Method of Determination/Remarks
2 msw| 30 | 20 | 2w | Ganyon | Aeerel #1ap

2. Place(s) of Use: Indicate Method of Determination  _S&w< as /7 /)

TWP | RGE| SEC NE NW SW SE Totals
] S ] T T T |

ANV | 2w |20 A0 | ), 715

i)

ST T

APR 1 5 1994
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E. NAHRAWE/REMARKS/COMMENTS

Weeisl — Plu  —  Sme QR dipreredds ﬁﬁ‘t

Woll is weed \Lo I%AI’ Mpwxzwmr‘ﬁ 7/ S5 _acres
oF Lemd. Wetl wate. (s d/sbt{w%cf W\me/\ e Al
fo et diTih, Sihbrung s vsed Vo wpgsdle  Lerd.
s sudTem s 5wpp1mmaﬁbmﬂ »Lom/ﬂr:;tqd" B TR Y
weltn, Thwah Yhe fepetiel Llw Copaody s

o Ll less VAen Hhe 002 c.FS/qc,ee ,eeﬁeue,sraf
Yor el dupgomi Lant! s vnkrovon, Vurefow 250
!5 G’ALM An, Q.Smnﬁ &%&W

‘[ - J ; - =) 7
it 77 A W.

%—% %*Qﬁ*\a_u—t CA.#AU.‘T‘:\ ls |4 s Gk W
%'ﬂ &55%777’71.5 'D‘[C S50 ,061 g-ﬁd— dqyw:_, ,,ow;m‘q LQV{L
OF" 250 ‘14'6\&_ Tt’\"”’%l\ ‘Hf\l.ﬁ Llow is Les.s ‘P/\A—m ‘f'At pg@wcs'f?d
.02 UES /M/u Bt S ptprined— O, F cF_s/aw < _m-.uc{ Qca.(,g:g
L 43 5 o ieryaTTOA of 745 aoneg,

TheopeTial : R®R= (f £ 0.7 75') A2 = /. aY FS
250 + (2 s0) 3745

MTEs Punsmic Level st #rowrn, Yoveone nsed Vhoeprertrie L
LD et prrrfiv 4 Ll @l&ﬁm,
A sswmed SO ps’ e 4o Liany Sz

Have conditions of permit approval been met? _/ﬁas __nho

b A
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F. FLOW CALCULATIONS /://4

Additional Computation Shests Attached
Measured Method:

AMng  — (Afmm £ xcAana (5& hWM GP— Tﬂwgﬂ?@t—m M‘w-‘f)

G. VOLUME CALCULATIONS
1. Volume Calculations for Irrigation:

n = (Acres imigated) x (Imigation Requirement) = 7/,5~ x 4 5 = 32/ go [MFH
v.m— [Diversion Rate (cfs)] x (Days In Irigation Season) x 1.9835 = =~ X = o x [ 9835= 2803 AFA
V =SmallerofV,andVp, = 321.2 AFA [£3 ©v37.8

2. Volume Calculations for Other Uses:

H. RECOMMENDATIONS

1. Recommended Amounts

Beneficial Use Period of Use Rate of Diversion Annual Volume
. From To Q (cfs) V (afa)
J'Jazq@ﬁ??‘m 3// 5 /,f{// 5 l43 32/. 8
Totals: /YD 32/.8
2. Recommended Amendmants
___Change P.D. as reflected above ___ Add P.D. as reflected above _.~None
___Change P.U. as reflected above ___ Add P.U. as reflected above ___ Other
|. AUTHENTICATION
Fleld Examiner's Name ﬂ/uL WW Date 2/%/ 3}
v
Reviewer Date SEAL

O ' O
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3/93

IDAHO D""SARTMENT OF WATER RE"YURCES
WELL INSPECTION FORM

DRILLING PERMIT NO: (2 —11>2¢{, -(,3-90 -1#/-//7 OTHER APPLICABLE NO:

owner: . L. Clomescts | Phona: -%95-‘,710/

address:__ 42 i Kopd | Ngrps, T)  F3lle

WELL LOCATION: Twp __2/\/ ,Rge. 21t/ ,Sec._ 30 ., __ MW 14_St/ 14
County Canytn (Provide sketch map and photo on reverse.)
DRILLER: (Y7 Cope. Lrrllin g Ue.No. 2)3

When Drifled? /;{/74/?*’

WELL CONSTRUCTION (ror V}_,,'ML,\ (i viewls )
Casing Diameter _/(» _inches Watertight cap? []Yes [JNo  AccessPort: []Yes [JNo
Casing > 12 Inches sbove ground? []Yes [No - Describe [ Unsh wilh Oﬂ—nub&,ga_o’
Depth of Casing ft Method Driled _  onseqse  [L0TOLA
Condhion of Well Casing: []Good []Fair []Poor Describe__(ant See due No Aimp)
Control Vaive? [}Yes []No Pressure Gauge: [] Yes [ITo

Condition of Piping and Vaiving __ (oo
Augertoadepthof 344 7,0¥ & Evidence of Annular Seal []Yes [] No

Are there obvious constuction problems that may be a source for contamination or waste of water?
{]Yes [JNo (Describe in Remarks and Attach Photo - On Reverse)

HYDROLOGIC INFORMATION |
Depth to Static Water __9¢ Water Temperatre __ /7 oF

Fiowing Artesian [] Yes [}No Presse: __ W/ (ps)

Water Sample Taken? [] Yes u»nf If yes, describe purpose

Water Quality Measurements/Observations (Describe)

WELL USE:

{] Domestic M Imigation ] Stock @£ -

[] Test [1 Municipal [1 Industrial

[] Abandoned [] Waste Disposal/injection [] Not Used APR151994

[] Other:




9, REMARKS:

~

Lok U ingmil pipdse, ughts Lsoemmes _z/ay

Do ot

PHOTOS, DRAWINGS, OTHER ATTACHMENYS:
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PHOTO ONE-  WwelU. and 8" eLCscAmqp, Lime . w}v&i. leads Yo
MO\IC g Ton. iTed,

View &L\H\M‘ﬂj op well ad_ 2" d{&d‘wl"w‘-
pHoTo Tvo. 10 M Ueaashe oA
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65"' 324 7™  photos taken M ™ =
Parmil _____.ZL-——

PROTO THREE- V/uw rasToeky 0F wesl <nd o Wnosf d A
Arnd PRI~ OF ti&—\gﬂ’l"i land.

View wesignly e Wnenetl AT, And L%m&
PHOTO FOUR- Land.




October 9, 1991
M L CLEMENTS
4121 RIM RD
NAMPA ID 83686

PROOF ACKNOWLEDGMENT LETTER
RE: PERMIT NO. 63-11326
Dear Permit Holder:

The department acknowledges receipt of the proof of beneficial
use form submitted for the above referenced permit. The next
step in the process of developing a water right is for the
department to conduct a field examination to determine and
confirm the use being made of the water.

If you have questions concerning this matter, please feel free
to contact the WESTERN Regional Office in Boise at
(208)334-2190.

Sincerely,

Nina Shields
Secretary/Records Manager

c: IDWR - Region




ANALYSIS SHEET
for
PROOF OF BENEFICIAL USE

Permit No. é 3 -7/324 Date s gy

GENERAL CONSIDERATIONS
Name same as permit?
« Address same as permit? If no, indicate below.
«— Proof timely received? If no, complete priority
advancement below.

SOURCE OF WATER
Surface water source
« Ground water source
»Drill permit req’'d?
— Copy in file? Drill permit no. /, 8- 90-4,5-/177
/4?0 o At paid for drilling permit? +.— Correct?
~—Well log in file? -

LICENSE EXAMINATION FEE
«~ _ Required?
725-# amount submitted?

.~ Correct amount?
MEASURING DEVICE
Measuring device or access port reguired?

Installed?
Walver requested or needed?

DEFICIENCIES OR ACTION ITEMS

Mﬁm
PRIORITY CALCULATION

Date proof received ﬁ/ﬂ

Date proof due -

No. of days late =
Priority date | +
NEW PRIORITY DATE / -




September 4, 1991

M L CLEMENTS
4121 RIM ROAD
NAMPA ID 83651

Dear Mr. Clements:

Re: Permit No. 63-11326

Pursuant to your conversation with L. Glen Saxton, enclosed is a
copy of the Instructions for Installation of Flow Measurement
Port. Note that this device must be installed before the
department can conduct the field examination.

If you have questions about the installation of this device,
please call a field agent from the Western Regional office at
334-2190.

Sincerely,

RITA I. FLECK
Secretary/Records Manager

Enclosure




/38043
august 30, 1991 CERTIFIED MAIL

M L CLEMENTS
4121 RIM ROAD
NAMPA ID 83651

PROOF DUE NOTICE
RE: PERMIT NO. 63-11326
Dear Permit Holder:

One of the conditions of approval of the above referenced water permit
was that proof of the extent of your beneficial use must be submitted to
this office on or before November 1, 199]1. (See last page of your
approved permit or your last approved extension request.} BEnclosed is a
form which when accompanied by the license examination fee or a complete
field examination report prepared by a certified water right examiner
may be used to submit the required proof.

I1f you have not fully completed your project, and you or a previous
owner of this permit have not received a prior extension of time, you
may request an extension of time provided the delay is for reasonable
cause as described in Section. 42-204, ldaho Code. If you have been

revented from proceeding by a governmental agency or by litigation
//Ehich might bring title to the water in question, more than one

extension of time can be granted. An extengion of time request form is

enclosed for your convenience.

Either an acceptable proof of beneficial use submittal or an acceptable
request for an extension of time must be received by this department on
or before the above described proof due date. If neither is received,
the department will send you a lapse notice. Within sixty (60) days of
the mailing of the lapse notice, the permit will no longer be of any
force nor effect.

Sincerely,

RITA I. FLECK
Secretary/Records Manager

Enclosures
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE

STATE OF IDAHO

IN THE MATTER OF APPLICATION)

FOR PERMIT NO. 63-113286 IN ) ORDER DENYING PETITION
THE NAME COF M. L. CLEMENTS ) FOR REHEARING
)

On November 21, 1990, the Director of the Department of
Water Resources (Director) issued a Memorandum Decision and Order
approving the above captioned application for permit.

On December 14, 1990, the protestant, Harvest Farm Co.,
filed a petition for rehearing in connection with the approved

application. The applicant filed an answer to the petition for
rehearing on December 24, 1990,

The Director has reviewed the protestant’s petition and the
applicant’'s answer and finds that the protestant has raised no
new issues of fact which have not previously been considered by

the Department before issuing a fipal memorandum decision and
order in this matter,.

Furthermore, the Director finds that the petition for
rehearing merely seeks clarification or modification of the final
order signed by the Director and does not require the submittal
of any additional facts.

IT IS THEREFORE HEREBY ordered that the petition for rehearing
submitted by the protestant is DENIED.

IT IS FURTHER HEREBY ordered that the Memorandum Decision and

Order Approving Application dated November 21, 1990, be amended
as fFollows:

a) Finding of Fact No. 14. should read
"The applicant presented testimony relative to the
economic benefits of the proposed project, and other
factors relating to the public interest. The protestant
presented no convincing testimony in this regard. The
proposed project is found to be in the public interest™.

b) The first sentence of the Analysis section should ¢ gﬁi £§%

“&‘ﬂmh‘: i v\i‘x
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"The protestant identified three reasons for objection:
Lack of water to satisfy the proposed use; injury to
existing water rights; and conflict with the local public

interest".

pated this 4%  day of ﬁmm,,,r, , 1991.

. KEITH HIGGI
Director

T FTE TR Tl
RN
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JOHN A. ROSHOLT
). EVAN ROBERTSON
STEVEN K. TOLMAN
JAMES €. TUCKER
TERRY R. McDANIEL
GARY D. SLETTE

JERRY JENSEN

F. 8RUCE COVINGTON
BRUCE M. SMITH

5. RICHARD BEVAN
GARY L. QUIGLEY
,USTIN R. SEAMONS
JOHN O. HTZIGERALD

ROSHOLT, ROBERTSON, TOLMAN & TUCKER

Chartered
ATTORNEYS AT LAW
Twin Falls Office
1020 MAIN STREET 142 3rd AVENUE NORTH
SUITE 400 RO. BOX 1906
PO. BOX 2139 TWIN FALLS, IDAHO 83303-1906

BOISE, IDAHO 83701-2139
TELEPHONE (208) 336-0700
FAX (208} 344-6034

February 6, 1991

TELEPHONE (208} 734-0700
FAX [208) 736-0047

M.L, Clements // _)?
4121 Rim Road ik )2 RN LLS
Nampa, Idahc 83651 ,

FEB
Steven A. Bradbury 071991
P.O. Box 1368
Boise, Idaho 83701 Dmrtmm“fwﬁrkeaumes

Keith Higginson, Director

Idaho Department of Water Resources
1301 North Orchard

Statehouse Mail

Boise, Idaho 83720

Re: Attachment to Petition for Review of Decision by
Idaho Department of Water Resources in the Matter
of Application No. 63-11326

Gentlemen:

Enclosed is the attachment to the Petition for Review
of Decision by Idaho Department of Water Resources which was

inadvertently omitted., I apologize for any inconvenience this
may have caused.

Sincerely,

ilarh:u jmfz_)

Darla Joyce
Secretary to Bruce M. Smith

/4]
58461
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State ox Idaho
DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720 -(208) 327-7900

CECIL D. ANDRUS
GOVERNOR

R. KEITH HIGGINSON
January 4, 1991 DIRECTOR

Bruce M. Smith

ROSHOLT, ROBERTSON, TOLMAN & TUCKER

P, O. Box 2139

Boise ID 83701-2139

Dear Mr. Smith:

Re: Application for Permit No. 63-11326 - M. L. Clements

Enclosed is a copy of the Order Denying Petition for Rehearing,

Any person who does not agree with the decision of the department may
may appeal directly to the district court within 30 days of the date the
decision is mailed.

Sincerely,

W am

L. GLEN SAXTON y
Chief, Water Allocation Bureau

1GS:rf

c: Stephen A. Bradbury

e,



BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE

STATE OF IDAHC

IN THE MATTER OF APPLICATION)

FOR PERMIT NO. 63-11326 IN ) ORDER DENYING PETITION
THE NAME OF M. L. CLEMENTS ) FOR REHEARING
)

On November 21, 1990, the Director of the Department of
Water Resources (Director) issued a Memorandum Decision and Order
approving the above captioned application for permit,.

On December 14, 1990, the protestant, Harvest Farm Co., '
filed a petition for rehearing in connection with the approved
application. The applicant filed an answer to the petition fér
rehearing on December 24, 1990,

The Director has reviewed the protestant’s petition and the
applicant's answer and finds that the protestant has raised no
new issues of fact which have not previously been considered by
the Department before issuing a final memorandum decision and
order in this matter.

Furthermore, the Director finds that the petition for'
rehearing merely seeks clarification or modification of the final
order signed by the Director and does not require the submittal
of any additional facts.

IT IS THEREFORE HEREBY ordered that the petition for rehearing
submitted by the protestant is DENIED.

IT IS FURTHER HEREBY ordered that the Memorandum Decision and
Order Approving Application dated November 21, 1990, be amended
as follows:

a) Finding of Fact No. 1l4. should read

"The applicant presented testimony relative to the
economic benefits of the proposed project, and other
factors relating to the public interest. The protestant
presented no convincing testimony in this regard. The
proposed project is found to be in the public interest".

b) The first sentence of the Analysis section should read

......




“"The protestant identified three reasons for objection:
Lack of water to satisfy the proposed use; injury to
existing water rights; and conflict with the local public

interest".

pated this 4%  day of \ﬁm,qf,,f , 1991.

“RXPITH HIGGI
Director

ORDER - Page 2 Novig 1991
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JOHN A, ROSHOLT
J. EVAN ROBERTSON
STEVEN K. TOLMAN
JAMES C. TUCKER
TERRY R. McDANIEL
GARY D. SLETTE

JERRY JENSEN

F. BRUCE COVINGTON
CAROLYN M. MINDER
BRUCE M. SMITH

G RICHARD BEVAN
GARY L. QUIGLEY

TIM |, WILLIAMS
JUSTIN R, SEAMONS
JOHN O, FITZZGERALD

ROSHOLT, ROBERTSON, TOLMAN & TUCKER

Chartered
ATTORNEYS AT LAW

1020 MAIN STREET
SUITE 400
P.O. BOX 2139
BOISE, IDAHO 83701-2139
TELEPHONE (208) 336-0700
FAX (208) 344-6034

December 14, 1990

Twin Falls Office
142 3rd AVENUF NORTH
£0. BOX 1906
TWIN FALLS, IDAHCO  83303-1906
TELEPHONE (208) 734-0700
FAX (208) 736-0041

ment of Water Reseurces

Department of Water Resources Depart
1301 N. Orchard Street

Statehouse Mail

Boise, Idaho 83720

Dear Sir/Madam:

Enclosed 1is an original Petition £for Rehearing and
copy thereof, Please file the original and return a conformed
copy in the envelope provided.

Sincerely,
Darla Joyc

/dj
56141
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Bruce M., Smith §§) .ﬁ@E \’j q‘i

ROSHOLT, ROBERTSON, B‘% G &-?

TOLMAN & TUCKER ‘

P. O. Box 2139 NE . .

Boise, Idaho 83701-2139 0171990
Telephone: {208) 336-0700

4303p/d3j/12-14-90 Department of Weisr Resswrces
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BEFORE THE DIRECTOR OF THE DEPARTMENT
OF WATER RESOURCES OF THE
STATE OF IDAHO
IN THE MATTER OF APPLICATION FOR

PERMIT NO. 63-11326 IN THE NAME
OF M.L. CLEMENTS

PETITION FOR REHEARING C,\UY

st et e

COMES NOW HARVEST FARM CO., and petitions the Director
for a rehearing on the Memorandum Decision and Order Approving
Application issued November 21, 1990. This petition is brought
pursuant to IDWR Rule of Practice and Procedure 11.

The grounds for rehearing are that: (1) the Findings .
omit and misstate testimony at the hearing, (2) the Conclusions
do not consider the factual information presented at the
hearing and also identified in the Protestant's Brief in
Support of exceptions to Proposed Memorandum Decision and Order
Approving Application, and (3) the Findings and Conclusions
neglect the applicable burdens of proof. As such, the Decision
is an abuse of the Director's discretion. The Order is
unlawful in that it represents a v1olatlonk9'%gﬁ5. Profestant's

Y

rights under the Egqual Protection provisions the United

NOV1gi9g !

States and Idaho Constitutions.

PETITION FOR REHEARING -1-
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The Director filed a Proposed Memorandum Decision and
Order Approving Application on September 11, 1990, The
Protestant submitted its Exceptions to the Proposed Decision
and a Brief in Support of the Exceptions on September 21,
1990. The Applicant £filed his Brief in Opposition to the
Protestant's Exceptions on November 7, 1990. The Protestant
filed a Reply Brief to the Applicant's Brief on November 21,
1990. The Director issued a Memorandum Decision and Order
Approving Application on November 21, 13990.

The Protestant reaffirms and realleges the exceptions
submitted in its original exceptions to the proposed decision
except for Conclusion No. 10 which the Director has deleted
from the final decision. The ©Protestant realleges the
exception because the Decision fails to address most of the
exceptions noted.

In the final decision, the Director indicates changes
to Findings No. 10, 11, 13 and 14. Finding No. 10 now
indicates "data from the monitoring well system"™ was not
disputed. This Finding as now stated is even more confusing
than the original Finding. What "data" does this Finding refer
to? How does this Finding relate to any Conclusion and to the
Director's decision? The Protestant objected at the hearing to
the Director's taking Jjudicial notice of all files, records,
notes, etc., that the Department has collected, The objection .
appears well taken now that these Findings reflect an apparent
reliance on "information"™ not identified. As noted by the
Protestant in its brief in support of.%iéégﬁigpg,?it capnot be

AR

NOV 19 199,
PETITION FOR REHEARING -2-




W o0 =1 o v e W N

10
11
12
13
14
15
16
17
18
19
20
21

23
24

26
27
28

expected to respond to information it is not aware of and that
is used to make a decision.

Finding No. 11 has been changed only in a superficial
manner, and the substance of the Protestant's original
exception to this Finding has not been addressed.

Finding No. 13 now refers to "data from the monitoring
well system™ as apparently now forming the basis for a
determination that water is available for appropriation.
Again, this information has not been identified. This Finding
also makes unclear if the Director considered the Applicant's
expert's testimony on water availability, & burden the
Applicant must meet.

The Decision also reflects that Conclusion No. 9 has
been modified. The modification simply deleted the Applicant's
burden of monitoring to determine the water available. The
Decision still does not reflect how the Applicant shall monitor
the effect of its diversion an existing rights.

It remains the Protestant's position that the Decision
contains such significant errors and omissions that the
Director's decision constitutes an abuse of discretion. It is
particularly noteworthy that the Decision does not address in a
substantive manner most of the Protestant's exceptions. The
Decision fails to even mention the Constitutional issues posed
by the Protestant and the apparent inconsistent positions taken
by the Department in regard to this Application and Application
Nos. 63-10740 and 63-10741. As the decision now reads, it is
impossible to tell on what basis the Dirgg;oprrh§§¥“made 2

: m[’“& ‘}(: o ’;a?
i AT
decision as to the availability of water for appropriat 35 L
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Pursuant to IDWR Rule of Practice and Procedure 3,5,
the Protestant must indicate the nature and quantity of new and.
additional evidence that the petitioner will offer if rehearing
is granted. The Protestant will offer new and additional
evidence on the financial impacts to the Protestant of the.
Applicant's diversion. This evidence c¢ould not have bheen
presented at the hearing because the Protestant had no
opportunity to review the <conclusions of the Applicant's
expert. The Protestant will also examine the effects of the
Applicant's pumping this year on the Harvest Farm Co. Qells.
This information could not be presented on the original hearing
because the Protestant did not know the extent of the
Applicant's pumping until the hearing. The Protestant will
also examine the monitoring well system data to attempt to
identify which information the Department is apparently relying
on in making its decision. Based on additional research, the
Protestant may offer the deposition testimony of Steve Baker,
the apparent author of a September 9, 1988 IDWR memorandum.

DATED this l4th day of December, 1990.

ROSHOLT, ROBERTSON,
TOLMAN & TUCKER

eduly

EE;QG M. Smith

CERTIFICATE OF MAILING

I hereby certify that on this 1l4th day of December,

1990, I served a copy of the foregoing PETITION FOR REHEARING,
\ﬁ L ¥ \
jgwsﬁéﬁhwfr
P
/131991
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by depositing same in the United States mail, postage prepaid,
in an envelope, addressed to the following:

M.L, Clements
4121 Rim Road
Nampa, Idaho 83651

Steven A. Bradbury
P.O. Box 1368
Boise, Idaho 83701

4303p Bruce M. Smith
L'~ . .“‘- lﬁ ?“% .
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DE8241990
William J. McKlveen
Stephen A. Bradbury Department of Waber Resaurces
EBERLE, BERLIN, KADING, TURNBOW
& McKLVEEN, CHARTERED .

300 North Sixth Street

P. 0. Box 1368

Boise, Idaho 83701
Telephone: (208)344-8535
Fax: (208)344-8542

Attorneys for Petitioner

BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES
OF THE

STATE COF IDAHO

In the Matter of Application for Permit ANSWER TO
PETITION FOR
To Appropriate Water No. 63-11236 In The REHEARING

Name of M. L. Clements

Tt N gt N e gt “omt®

COMES NOW the applicant, M. L. Clements, by and through his
attorneys of record, Eberle, Berlin, Kading, Turnbow & McKlwveen,
Chartered, and in answerr to the protestant’s Petition for
Rehearing, states as follows:

1. The Findings of Fact as set forth in the Director’'s
Memorandum Decision and Order Approving Application are reasonably
based upon the testimony and evidence presented at the hearing.

2. The Conclusions of Law as set forth in the Director’'s

Memorandum Decision and Order Approving Application were

o |

NoV 19 1991
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sufficiently supported by the Findings of Fact and correctly
applied the applicable law.

3. The Findings and Conclusions as set forth in the
Director’s Memorandum Decision and Order Approving Application
properly allocated and considered the burdens of proof applicable
to the Application for Permit.

4. The Director’ s Memorandum Decisicn and Order Approving
Application was neither unlawful nor violative of the protestant s
rights under +the equal protection provisions of the United States
and Idaho Constitutions.

5. The applicant hereby adopts and incorporates herein by
this reference its responses +to the protestant’s Exceptions to
Proposed Decision and Order Approving Application and its Brief in
Support of Exceptions, which responses are contained in
Applicant’'s Brief in Opposition to Protestant’s Exceptions to
Memorandum Decision and Order Approving Application attached
hereto as Exhibit A.

6. The protestant now claims that it should be permitted
to offer new and additional evidence on the financial impacts to
the protestant of the applicant’s diversion and the effects of the
applicant’s pumping on the protestant’s well claiming that it was
unable to do so at the hearing of September 6, 1990. During that
hearing, the protestant’s expert testified on cross-examination
that no such information existed. The applicant’s invitation to
the protestant’'s counsel to address the guestion received no

response. If any information exists as to the a act of .

Wiy |

{
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the applicant s diversion on the protestant’s water rights it
should have been introduced at the September 6, 1990 hearing.

7. The protestant had sufficient opportunity to present
any and all evidence in support of its protest at the hearing
conducted on September 6, 1990 and has not alleged that it has
discovered the existence of any new evidence which it could not,
with reasonable diligence, have discovered and produced at that
hearing.

WHEREFORE, the applicant prays that the protestant’s
Petition for Rehearing be denied and that the Memorandum Decision
and Order Approving Application be permitted to stand as the
Department’s final decision in this matter.

DATED this Q%Et_ day of December, 1990.

EBERLE, BERLIN, KADING, TURNBOW
& McKLVEEN, CHARTERED

Byjér l_

Stephen A. Bradbﬁry

. E%

»
i
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CERTIFICATE OF MAILING

I HEREBY CERTIFY that on the ;k’qr day of December, 1990, a
true and correct copy of the within and foregoing ANSWER TO
PETITION FOR REHEARING was served upon the following attorney by
depositing the same in the United States Mail, postage prepaid, in
an envelope addressed as follows:

Bruce Smith, Esq.

Nelson, Rosholt, Robertson, Tolman & Tucker
P. 0. Box 2329

Boise, Idaho 83701

Lo,

Stephen A. Bradb%fy

ANSWER TO PETITION FOR REHEARING, P. 4




William J. McKlveen M T e e

Stephen A. Bradbury : ; fﬁ\

EBERLE, BERLIN, KADING, TURNEOW
& McKLVEEN, CHARTERED

[P, oy gy

300 North Sixth Street Lo 31900
P. O. Box 1368
Boise, Idaho 83701 Jevartment ¢f Visior 12

e T
Sl LWLGLS

Telephone: (208)344-8535
Fax: (208)344-8542

Attorneys for Petitioner

BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES
OF THE

STATE OF IDAHO

APPLICANT S BRIEF
IN OPPOSITION TO
PROTESTANT S
EXCEPTIONS TO
PROPOSED MEMORANDUM
DECISICN AND ORDER
APPROVING
APPLICATION

In the Matter of Application for Permit
To Appropriate Water No. 63-11236 In The

Name of M. L. Clements

St Ml Nt s N ot cmgst®

CCMES NOW the applicant, M. L. Clements, by and through his
attorneys of record, Eberle, Berlin, Kading, Turnbow & McKlveen,
Chartered, and submits this brief in opposition to protestants,
Harvest Farm Co., exceptions to the proposed Memorandum Decision
and Order Approving Application for Permit No. 63-11326.

In its Brief in Support of Exceptions to Proposed
Memorandum Decision, the protestant acrimoniously complains at
length about certain of the hearing officer’'s findings of fact and

conclusions of law as set forth in the proposed Memorandum
£ e

Decision and Order Approving the Application. EThé_p.ﬁﬁ?B‘ nt s
pEgbessant

complaints, however, when stripped of their acrimowﬁvlare'f3« ﬁed f
1
9 1991
BRIEF IN OPPOSITICN, P. 7
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to the bare protest that it simply disagrees with the facts found
and conclusions reached by the hearing officer. Nevertheless,
mere disagreement with the findings and conclusions of the hearing
officer is insufficient to form the basis for the reversal of the
hearing officer s decision.

The findings of a hearing officer may only be overturned
where they are clearly erroneous in view of the reliable,
probative, and substantial evidence on the whole record. Collins

Bros. Corp. v. Dunn, 114 Idahec 600, 759 P.2d 891 (1988). If the

proposed decision of the hearing officer is not (1) in violation
of constitutional or statutory provisions, (2) 1in excess of the
statutory authority of the Department of Water Resources, (3) made
upon unlawful procedure, (4) affected by other error of law, (5)
clearly erroneous in wview of the reliable, probative, and
substantial evidence on the whole record, or (6) arbitrary or
capriciocus or characterized by abuse of discretion or clearly
unwarranted exercise of discretion, then the decision may stand.
Idaho Code §67-5215. In the instant case, the findings of fact
and ccnclusions of law as proposed by the hearing officer, fall
intoe none o¢f those c¢ategories. They should, accordingly, be
accepted bv the Director as proposed.

The applicant will, however, comment upon those findings of
fact and conclusions of law about which the protestant complains.

FINDING OF FACT #8

The hearing officer found that pumpjggg from the well

Bkl
occurred from approximately July 14 through August? 5,\,. f&”g‘g’rhe

"oV 1 199,
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evidence is <¢lear and uncontradicted that the applicant did in
fact pump from the well between those dates. The protestant,
however, complains not about the finding itself but instead about
the fact that the applicant’'s expert based his conclusion that the
applicant’s well will have minimal impact, if any, upon the
protestant’'s well upon a l4-day pumping period rather than the
longer period of 24 days. What the protestants have incorrectly
assumed, however, is that the applicant pumped the well
continuously between those dates. The fact of the matter is that
the applicant did net do so but instead pumped only on
approximately 14 of those days. The protestant has also failed to
mention that Mr. Feast based his opinion on a 14 day pumping
period, not as a result of what happened during the 1990 season
but upon his best estimate for expected future wuse and that he
also concluded that the impact caused by a pumping period of
greater than 14 days 1s insignificant when compared with the
impact, if any, caused by a 14-day pumping period.

In sum, Finding of Fact #8 is accurate (except that it
fails to note that the well was not pumped continuously between
those dates). The protestant’'s problem with the finding of fact
is not with the fact itself but with the conclusien which the
protestants assume were drawn from that fact.

FEINDING OF FACT #9

The hearing officer found that the purpose of the well is

to provide a supplemental supply of wa%g¥“Wheg

‘Eﬁthe primary source

o

4

of water 1is insufficient for the applicant aiiligation needs.

Mov1g 1991 ]
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The protestant complains that the applicant testified that he
intended to use the well at the tail end cof the irrigation season
when the surface supplies are almost exhausted and for that reason
the well is not a supplemental well. The protestants have failed
to recall, however, that the applicant also testified that he
would not use the well at all if he was assured that there would
be a sufficient supply of surface water to meet his needs and that
in the event the well was used he might use it at some time other
than the very end of the irrigation season, thereby holding a
certain amount of surface water in reserve in the event there was
a malfunction of the pump and well. The applicant further
testified that before the irrigation season ended, he would switch
back to the surface water supply and use it until it was
exhausted. The use of the well as proposed by the applicant most
certainly fits into the category of a supplemental supply of
water. The protestant’'s exception to Finding of Fact #9 is based
upon its own lack of understanding of the facts as presented at
the hearing.

FINDING OF FACT #10

In this finding, the hearing officer recognized that some
of the issues presented by the instant application were similar to
the issues presented by applications for permit nos. 63-10740 and
53-10741 and that therefore the information regarding the aquifer
in the Dry Lake area generated by the applicant for those permits
(here the protestants) which was not disputed was relevant to and

LT
could form the basis for a decision fna@&& T ipplication.

oy
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That finding is absolutely accurate. The protestant’s problem
now 1is that the information which the protestant generated in
support of its application and ;elied upon by the Department in
reaching its decision, does not support its protest to the instant
application. Consequently, during the hearing in the instant
application, the protestant attempted to impeach the evidence they
introduced in the prior hearing. That attempted impeachment,
however, was incomplete, and unpersuasive. Thus, the hearing
officer was entitled to find that the information regarding the
agquifer in the Dry Lake Area remained unchanged and should be
considered.

FINDING OF FACT #11

The hearing officer found that the applicant’s expert
witness provided undisputed computational estimates of the effect
ketween the applicant’s well and the protestant’s well. That
effect, the hearing cfficer recognized, could result in a maximum
precicted additional drawdown impact of up to about 15 feet. The
protestants argue that the applicant’s testimony in that respect
was not undisputed. The protestants are, once again, incorrect.
The applicant’'s expert’'s computational estimates of the effect
were in fact undisputed and the protestant even accepted the
applicant’'s expert’s method and analysis. What the protestants
did do at the hearing was suggest that some of the variables used
by the applicant’s expert should be changed. The hearing officer,

having had an opportunity to consider the v fbdles used in the
Walowho -

e,
-

. . . . . Ty
applicant’s expert’s computational estimate and“%
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suggested by the protestant, determined that the effect caused by
an additional drawdown of 15 feet is relatively minor in extent
and is not sufficient reason to deny the application. The
protestant has once again confused an exception to a Finding of
Fact with the conclusion which the hearing officer drew from that
fact. The Director is, however, entitled to accept the testimony
which the hearing officer found most reliable, reasonable,
credible, and probable.

FINDING OF FACT #12

Protestant’'s complaint about Finding of Fact #12 concerns
the hearing officer s recognition that there was no testimony that
pumping of the applicant’s well this vyear (1990) adversely
affected the protestant’s rights. That finding is absolutely
correct. The protestant failed to produce one shred of evidence
that the pumping of the applicant’s well this year had any impact
whatsoever upon the protestant’s well. The protestant complains
that it was unable to produce such testimony Dbecause it did not
know when the applicant was pumping. The protestant, however,
knew full well when the applicant was pumping as is evidenced by
the fact that the protestant sought and obtained a cease and
desist order preventing the applicant from pumping from that well.
Furthermore, as the protestant complains at length elsewhere in
its brief. the applicant’'s pump is within just a few feet of a
public rcadway, 1s readily observable from that roadway, making a

determination as to the times of operatin -2f that pump readily
JEEE M T
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Accordingly, the protestant knew full well when and for
what periods of time that pump was operating. If the protestant
wanted to ascertain the effect between the applicant’s well and
the protestant’s well while it was pumping, it easily could have
done so. Indeed, the protestant was the only part which had access
to any information concerning the actual impact of the applicant s
well on the protestant’s well. The protestant failed to offer any
evidence of such an impact during the hearing either because the
evidence did not exist or because the evidence did not show an
impact. 1In either event, no evidence was produced. The hearing
officer recognized that no evidence was produced and, as a finding
of fact, stated that no evidence of actual impact was produced at
the hearing. "The finding is, therefore, accurate.

FINDING OF FACT #13

This finding states that: "Evidence that water levels are
not generally declining, however, 1s indicative that water is
available for appropriation.” The protestant claims that no
evidence was presented as to that issue. The protestant, however,
overlooks the fact that applicant’s Exhibit No. 5 was introduced
and admitted during the hearing. That exhibit 1is a report
prepared by the Department of Water Resources which concludes that
"long-term trends in water level in the observation well suggest
no appreciable declines have occurred in the [Dry Lake] area."
The protestants complaint about Finding #13 is, once again, based

upon an inaccurate recollection of the ev1dence adm%tted during

the hearing. NO i u‘&ﬁ {5
]
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FINDING OF FACT #14

The hearing officer correctly found that "the applicant
presented testimony relative +to the economic benefits to the
proposed project, and other factors relating to the local public
interest. The protestant presented no testimony in this regard."”
The protestant, however, suggests that the applicant only
testified he would be able to produce revenue by growing crops on
his 80 acres and that the applicant’s project would not affect
fish and wildlife. The protestant also suggests that it also
offered testimony relating to the local public interest.

The protestant, once again, is incorrect. The applicant
testified fhat he had spoken to many of the neighboring landowners
and none ¢f them, except the protestant, was opposed to his well.
The applicant also testified that he was unaware of any impacts
his well, would have on fish and wildlife habitat, aquatic life,
recreation, transportation or navigation, water quality, and
aesthetic beauty of the area. The applicant further testified
that he was unaware of any concerns having been expressed by the
city of Nampa, the c¢ounty of Canyon, Idaho Fish and Game
Department, +the Idaho Department of Health & Welfare, or any
irrigaticn district or canal company. Moreover, the applicant
further -astified that his well would have a positive impact on
the loczl economy by increasing employment opportunities.

Finally, the applicant testified that use of his well would affect

v g
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highest and best use in an economically efficiﬁny fashicn® As the
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hearing officer recognized, the protestant, on the other hand,
offered absolutely no evidence with respect to the local public
interest. The protestant only presented evidence respecting its
private, as opposed to the general public interest. The testimony
of the protestant established personal financial interest, but did
not establish any conflict with the broader public interest.

CONCLUSION #7

The hearing officer concluded that although there is no
specific quantification of water availability in the Dry Lake
area, there appears to be water available in the ground water
aquifer to satisfy the additional supplemental purposes proposed
under this application. The protestant claims that the applicant
failed to present any evidence as to water availability other than
the Department of Water Resources’ report which was admitted as
applicant’ s Exhibit No. 5.

Protestant’s recollection of the evidence presented at the
hearing is, once again, inaccurate. In addition to the report
prepared by the Department of Water Resources finding water
available for appropriation in the Dry Lake area, the applicant’s
expert testified that in his opinion, and based upon his
background, education, experience and investigation of the
circumstances surrounding the instant application, there is water
available for appropriation. The applicant introduced the best
evidence available on that issue and the protestant, although it

had an expert witness at the ‘frflngm ;alled to controvert the

é 2 -'.\\

applicant’s evidence in that respect.
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officer’s Conclusion of Law #7 is based upon evidence admitted at
trial and cannot be characterized as an abuse of discretion as the

protestant suggests.

CONCLUSION #8

This conclusion suggested that the Department should gather
information about water levels and approve applications until it
determines that water is not available for appropriation. The
protestant complains that the Department is required to approve
applications only if the «criteria for showing water is available
and other factors are met, and once again asserts that no showing
of water availability was made by the applicant. That, however,
as discussed above, is incorrect and requires no further comment.

CONCLUSION #9

The hearing officer concluded that the applicant should
lrear the burden of meonitoring ground water levels to determine the
quantity of available water and the effect of its diversions on
existing rights. The hearing officer’s order in that respect
permits the Department to retain jurisdiction over the permit to
require monitoring and reporting of dground water levels if it
finds that ground water levels are declining in observation wells
near or within the proposed development. The hearing officer’s
order in that respect is well reasoned. In the event there is
evidence of declining water tables, the Department has the right
to require the applicant to take reasonable.steps to monitor the
water level at his well. The fact that fﬁééﬁég;ﬁﬁg officer has
left for another day the determination of t}ﬁoyp}:eé _&tivities

1&)£EU
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in which the applicant may or may not be required to engage in the
future makes a great deal of sense under the circumstances. If
some monitoring activities are needed at some point in the future,
the Department has the right to require them.

CONCLUSION #10

The applicant agrees that Rule 4,5,3 does not apply to
this application and may, therefore, be deleted.

ANALYSIS SECTION OF DECISION

The protestant also characterizes the Analysis section of
the hearing officer’s proposed Memorandum Decision and Order as
being "seriously flawed". First, the protestant rehashes its
position that the applicant failed to present evidence regarding
the availability of water for the proposed use. As noted above,
the protestant is incorrect in that respect. Although the
protestant reads the hearing officer’s anaiysis as shifting the
burden of proof to the protestant to prove the lack of
availability of water, the hearing officer actually recognized
that the applicant did present evidence in that respect and the
protestant failed to offer any evidence in rebuttal. Accordingly,
the hearing officer properly relied upon the applicant’s evidence
in that respect.

The protestant also complains about the hearing officer’s
analysis of the impact of the applicant’s well on the protestant’s
existing well. The protestant claims that the data used by the

applicant in order to determine the . extent of the predicted

[
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drawdown on the protestant’'s well waé*ﬂrna§5¢rate and erroneous.

el
LIS Y
EL N

0y ¢ 9 99,

<

BRIEF IN OPPOSITION, P. 11 §




The protestant’'s recollection of its own expert opinion is,
however, inaccurate. The protestant’s own expert did not dispute
+he 15 foot drawdown but only disputed the level within the well
at which the predicted 15 foot drawdown might take place. 1In
other words, the protestant’s applicant accepted the calculations
of the applicant’s expert and simply suggested to the hearing
officer that the 15 feet may be felt in a place different than
what the applicant’s expert suggested. The protestants, however,
failed to produce any evidence whatsoever of any actual impact the
applicant’s well would have on the protestant’s well, including
any actual impact resulting from a predicted 15-foot drawdown.
The hearing officer, as he was entitled to, in the absence
of any direct evidence simply accepted +the applicant’s prediction
as being more reliable than the protestant s prediction. And, as
a result of the evidence presented at the hearing, the hearing
officer concluded that the impacts, if any, on the protestant’s
well were minimal and not sufficient to deny the application.
Said simply, the applicant presented evidence that the impact, if
any, on the protestant’s water rights would be minimal and the
protestant failed to persuade the hearing officer otherwise.

EQUAL PROTECTION UNDER THE LAW

Finally, in its Brief in Support of Exceptions to Proposed
Memorandum Decision and Order Approving Application, the
protestant argues that the Department’s decision in Application
No. 63-10740 and 63-10471, wherein . the protestant here was the

applicant there, when compared with'thefbfopo§ed decision in this
‘".‘ i}"'?'
M if
v
19}99;
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case constitutes a violation of the equal protection guarantees of
the United States Constitution and Constitution of the State of
Idaho. "The equal protection clauses of fhe state and federal
constitutions embrace the principle that all persons in like
circumstances should receive the same benefits and burdens of the

law.™ State v. Breed, 111 Idaho 497, 500, 725 P.2d 201 (1986).

"The guarantee of equal protection under the laws has been defined
to mean that no person or class of persons shall be denied the
same protection of the laws which is enjoved by other persons or
cther classes in like circumstances in their lives, liberty and
property and in the pursuit of happiness. (Citation omitted.)
In other words, the egual protection clause of the Fourteenth
Amendment is designed to assure that those persons similarly
situated with respect to a governmental action should be treated

similarly. (Citation omitted.)" State v. Hayes, 108 Idaho 556,

560, 700 P.2d 959 (1985).

In this instance, however, it is clear that the
circumstances surrounding Application Nos. 63-10740 and 63-10741
as compared to the instant application are not at all the same.
The earlier application sought approval for a total of 12
proposed well sites seeking to appropriate a total of 29.12 cfs of
water, whereas the instant application seeks approval for a single
existing well site for 1.6 cfs of water. Clearly, in that respect
alone, the applications differ, demonstrating that the parties to

~

those applications are not similarly situated or in like

SRR N

circumstances. TN TR
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Furthermore, the Harvest Farm application was approved only
with the restriction that certain of the 12 proposed well sites be
first developed and that later sites be developed only if
necessary and upon proof of no impact on other existing rights in
the area. That restriction did not prohibit the development of
those wells outright but merely sought to impose a restriction of
logical and orderly development so0 as to minimize any potential
impacts. The instant application, however, is to be approved
based upon an existing and contemporaneous finding of no
significant impact on existing rights by a well which is located
more than one-fourth of a mile from the protestant’s well and
separated by land not now nor ever having been cultivated. Thus,
the protestant’'s claim that the two decisions result from "blatant
bias and inequitable treatment"” is not supported by the facts and
circumstances existent in the applications the protestant seeks to
compare.

In any event "the United States Supreme Court and Idaho
Supreme Court are in perfect accord in their requirement that, in
order to establish an instance of discriminatory application of
the laws such that equal protection standards have been violated,
there must first be shown a deliberate plan of discrimination
based on some unjustifiable classification such as race, sex,

religion, etc." Hensdn v. Department of Law Enforcement, 107

Idaho 19, 23, 684 P.2d 996 (1984). The protestant in this case

has made absolutely no - showing of a deliberate plan of
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discrimination based on some unjustifiable classification, nor can

it ever hope to do so.

CONCLUSION

In conclusion, the hearing officer’s proposed findings are
not clearly erroneous in view of the reliable, probative, and
substantial evidence on the whole record. The proposed decision
of the hearing officer is not in violation of a constitutional or
statutory provision, 1is not in excess of the statutory authority
of the Department of Water Resources, was not made upon unlawful
procedure, 1is not effected by other error of law, nor is it
arbitrary or capricious or characterized by an abuse of discretion
or clearly unwarranted exercise of discretion. Accordingly, the
hearing officer’s proposed Memorandum Decision and Order Approving
Application may and should be adopted and approved.

1
DATED this [/ — day of November, 1990.

EBERLE, BERLIN, KADING, TURNBOW
& McKLVEEN, CHARTERED

s ‘
2 e
By //gtm/u,f,u iy

Stephen A. Bradbury (/
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e
I HEREBY CERTIFY that on the J7 day of November, 1990, a
true and correct copy of the within and foregoing BRIEF was
served upon the following attorney by depositing the same in the
United States Mail, postage prepaid, in an envelope addressed as
follows:

Bruce Smith, Esq.

Nelson, Rosheolt, Robertson, Tolman & Tucker
P. 0. Box 2329

Boise, Idaho 83701

S [ Bradbony

étephen A, Bradbury
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NOTES
Exceptions to M.L. Clements Proposed Decision

The following are comments in connection with the exceptions
submitted by the protestant.

1. The exception with respect to Finding No B. makes no sense.
The 14 day period and the 24 day period are associated with
different matters and do not need to be the same period.

2. The exception to Finding 9 is speculative and has no merit,

3. Finding 10 needs minor clarification and will be changed in
the final decision. In addition, there is noc reason to
believe there has been a significant change to the aquifer
since July 1989.

4. The word "undisputed” should be deleted from Finding No. 1ll1.
The undisputed aspect of Mr. Feast’'s computations, however,
was that the maximum predicted drawdown is computed to be 15
feet. The differences cited in the exceptions between Mr,
Feast’s information and Mr. Chapman’s information do not
impact the 15 foot computation.

5. Conclusion No. 3 does not need to be changed. The applicant
did meet his burden of proof. Subsequent development has not
been significant.

6. The exception to Finding No. 12 is without merit. Long term
impacts of pumping in the area in guestion was fully developed
in the decision for 63-10740 and 63-10741.

7. Finding No. 13 will be changed to clarify that "data" from well
monitoring in the Dry Lake area rather than "evidence"
presented in the hearing show that water levels generally are
not declining.

8. Finding No. 14 should be changed to read ... The protestant
presented no "convincing"” testimony in this regard.

9. Conclusion No. 7 is almost identical to the decision for
63-10740 and 63-10741 and reguires no change.

10. Conclusion No. 8 is almost identical to the decision for
63-10740 and 63-10741 and requires no change.

11, Conclusion No. 9 as shown in the proposed decision was
identical to the conclusion used in the Bing Frost
(Harvest Farm Co.} decision and was not obj qu)to by the
protestant in the decision for 63-10740 an The .
conclusion, however, perhaps should be a llttle Q# 'ali

/
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and only require monitoring of the "effects" of its
diversion. The conclusion should be so changed.

Conclusion of Law 10. should be deleted.
Comments on the analysis:

The comment on burden of proof is without merit since the
applicant made a sufficient showing. Information presented by
Harvest Farm Co. relative to the hearing on 63-10740 and
63-10741 is not considered to be "protestant’s information”
as related to the Clements matter. 1Instead the information
presented in the Harvest Farms matter has been officially
noticed by the hearing officer and incorporated into the
Clements matter.

The comment on assumptions used in Feast’s calculations is
also without merit, since any calculations will change with
different input as Mr. Feast stated. The assumptions used
by Mr. Feast, however, in computing the 15 foot draw down
were not disputed by Mr Chapman or other evidence presented
at the hearing. Data which were disputed involved actual
static water level and measured drawdown, which do not
impact the computational estimate of 15 feet of drawdown.

The 1,044 gpm referred to by the applicant was the rate
measured during a pump test which typically exceeds intended
sustained yield.

The exceptions object to location of the well with respect to
property lines. The exception also describes the filings of
Harvest Farm Co. and the filing of Clements as identical
situations. This is not the case. The Harvest Farm apps
showed a diversion rate of 12.8 cfs, some 8 times as large

as the Clements application. 1In addition, Hat Butte water is
not as restricted as Boise Project water. Thus the Clements
farm likely has more need for supplemental water than the
"Allen Place”" farm,

The exceptions allege "blatant bias and inequitable
treatment” with respect to well siting conditions. The
allegation is totally without any merit since the condition
of approval in the Harvest Farm matter does not prevent the
drilling of a well such as sited by Clements, but requires
analysis of the effect of such a well and requires submittal
of that information to the department. Clements has provided
that information for his well in the hearing before the
department.

G
NOV 19 1991
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BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES

OF THE

STATE OF IDAHO W ;ﬁ L

IN THE MATTER OF APPLICATIONS FOR
PERMIT ROS. 63-10740 & 63-10741

Bing-Frost Ranch Company

6 3—ZO7+/
Applicant, ’

John A. Babcock, Brandt Agency, Inc.
Cole’s Inc., Kenneth W. Cole,

Barbara Craven, Desert Sun farms, Inc.,
bry Lake Farms, Inc., Melvin L. Farmer,
Johnson Land Co., -George R. Johnson,
John R. Johnson, Mitz Nato, Pickle Butte
Farms, Inc., Pintler and Son,

Charlie Pintler, George W. Pintler,
James and Martha Rosti,

Harold H. Rutherford,

Ed and Gordon Tiegs, Inc.,

Donald E. Teigs and Sons, Inc.,

Tiegs Farms, Inc., Harold Tiegs Estate,
Leland Teigs, Leonard Tiegs,

and The Travelers Insurance Co.,

FIRAIL MEMORANDUM
DECISION AND ORDER

Protestants.

-f-..-'h.fvvvuwvuvuvwvuvvvyuvawv

After issuance of a Proposed Memorandum Decision and Order,
the applicant, Bing-Frost Ranch Company (hereinafter applicant),
filed exceptions to the Decision. The exceptions state the
following objections to_the Proposed Decision:

1. The definition of "interior" as one quarter mile from
any property boundary line does not properly define what a
property boundary line is.

2. The applicant should not be restricted to development of

the "interior" of its property ?kﬁ¢ﬂ§d§§§ one guarter mile from
igﬁ ?

any boundary line, because the condltion%.\mres %“‘!KEWED
. %

N
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applicant than many other applicants. The applicant proposes a
less stringenf requirement that "interior" be defined as a
boundary one-eighth of a mile from a property boundary or one
gquarter mile from any existing well.

The applicant also toock exception to Paragraph No. 5 of the
Order, which states that the permits only authorize supplemental

‘use of water. The applicant did not discuss in its brief,
however, why it objected to Paragraph 5.
ANALYSIS

The applicant alleged that the decision limits drilling
within the boundaries of the "Home Place" and the "Allen Place."”
The applicant also alleged that it has acquired or leased
additional property that would extend the boundaries of the total
property. a

The applications precisely deséribe the proposed points of
diversion and thé places of use. If additiconal land is acquired,
and the new lands are proposed for a place of use or point of
diversion, an amendment must be filed.

Where the applicant has purchased or leased property that
enlarges the boundaries, the applicant apparently wants the
flexibility to drill to the old "Home Place" and "Allen Place"
boundaries rather than be restricted by an offset distance. This
prOposal is permlSSlble for purchased property For leased

EaBa TN AT
property, however, the offset from an orlglnal prorﬁf%@ﬂnﬂﬂ,

must be honored.
JUL 2 4 1990
The applicant’s proposal to deflneg }nterlor" as one-eighth

mile from any property boundary or one- fourtﬂ&& aggmsre from any
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existing well is a reasonable definition, and the Paragraph No. 2

of the Order should be modified as follows:
2. The applicant must first develop wells located within
the interior of the "Home Place" and "Allen Place."
"Interior" is defined as one-quarter mile from any existing
well, or as one-eighth mile from any property boundary line,
as described in the application, or to the boundary of the
"Home Place" or the "Allen Place" if property has been
purchased which extends ownership at least one-eighth mile
past the boundaries described in the applications. As each
well is developed, the applicant must submit a report of
water production capability to the Department. If a well is
proposed outside the interior, the applicant must submit a
proposal to the Department showing the exact location of the
proposed well, and must establish that it will not interfere
with other water rights. Once the flow limit of the permits
is reached, the applicant must cease further well
development.

The above condition will redefine the term "property
boundary line," and will also expand the interior definition.

The reason for the exception to Paragraph 5 is not evident
from the exceptions submitted by the applicant. The applicant
represented that these ground water rights were being sought as a
supplemental source of water. The applications were submitted to
the Department as supplemental filings. The permits must be
supplemental to the primary rights now appurtenant to the land.

Pursuant to the above discussion, the Findings of Fact, and
Conclusions of Law and Order are modified as follows:

FIRDINGS OF FACT

1. On November 14, 1988, Bing-Frost Ranch Company submitted
to the Department of Water Resources (Department) two
applications for permit to appropriate ground water. The first,

numbered 63~ 10740, proposes the;dlver51on of 16.32 cubic feet per
&f'&iyrsu\‘_‘ @f

saecond (cfs) of water for supplﬂ'fﬂenta‘@ lryflq}%lon gfisl%?iiﬁl:a
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presently irrigated acres, located on a farm locally known as the
"Home Place." The proposed points of diversion are five (5)
locations within Sections 22, 23, 26 and 27, T2N, R3W, B.M. The
second application, numbered 63-10741, proposes the diversion of
12.8 cfs of water for supplemental irrigation of 640 presently
irrigated acres, located on a ranch locally known as the "Allen
Place." The proposed points of diversion are seven (7) locations
within Section 36, T2N, R3W, B.M.

2. Because each of the applications exceeds the statewide
publication threshold of 10.0 cfs, each was published in the

Idaho Statesman, Times-News, Post-Register, Lewiston Morning

Tribune, and Idaho Press-Tribune, on either January 4 and 11,
'198%, or January 5 and 12, 1989. |

3. Protests against approval of the applications were
received prior to the January 23, 1989 deadline from 25 parties.
Initial attempts to reach a negotiated settlement were
unsuccessful, and, on March 13, 1989, a conference was held by
the Department at the Southside Grange Community Center. The
applicant was represented by attorneys Thomas G. Nelson and Bruce
M. Smith, and the 24 protestants in attendance represented
themselves.

4. The protestants raised objections to the proposed
projects by alleging that the proposed use is such that:

(a} it will reduce the quantity of water under existing
water rights,

(b) the water supply is insufficient for the proposed use,

and ,1 cg‘% il {ﬁg st.
, L

(¢) it will conflict W’it
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S. On'April 24, 1989, the Department received from the
applicant detailed responses for both applications regarding the
information required for diversions of greater than 5.0 cfs under
Rule 4,5,3. of the Water Appropriation Rules and Regulations.

6. On July 6, 1989, a hearing regarding both applications
was held in Boise by the Department. The applicant was again
represented by attorneys Thomas G. Nelson and Bruce M. Smith, and
farm manager George Fenn was also in attendance. Expert
‘testimony was provided for the applicant by Sherl Chapman. All
the protestants were represenﬁed by attorney James. S. Schiller.

7. Copies of a report prepared by the Department entitled
"Water Level Trends in Dry Lake Area" dated September 8, 1988,
were distributed and the hearing officer stated that he would

.consider the report in reaching a decision. The protestants
requested 30 days to employ a hydrogeclogical expert and submit a
technical document. The applicant objected to the requeét. The
request was granted, but the hearing officer limited the scope of
the submittal to those matters raised in the Department report.
Both parties were allowed 30 days following the hearing to submit
any responses regarding this report. No responses were received
by the Department.

8. At the hearing the protestants stated that they obiected
to the applications bedause: (1) The proposed use would impact |
existing water rights, (2) Water was not Evailable for
appropriation, and (3) The pﬁﬁp@sed use WQuld ot be in the local

public interest. B \$ Pg% &?@F ”.ﬁEﬂ
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9. The protestants irrigate extensively with ground water
from wells located in the Dry Lake area. Water for some existing
systems is supplied from the Snake River by irrigation
organizations such as the Hat Butte Mutual Canal Company canal
and the West End project. Ground water supplies the sole source
of water for other systems. These ground water uses, to the
extent they are perfected and have priority dates earlier than
the applications, are senior to the applications.

10. The applicant presently irrigates all irrigated acres at
the Allen Place with Snake River water delivered by the Hat Butte
Mutual Canal Company, and irrigates 400 acres at the Home Place
with West End project water. The remainder of the 1,960 acres at
the Home Place are irrigated with water diverted from eight
wells.

11. Testimony at the hearing clarified that the applications
do not propose irrigation of any new lands. Instead, the
applications-propose to increase the amount of ground water
supply to a full 6.02 cfs (one miner’s inch) per acre for all
presently irrigated acres. The applicants do not intend to
decrease the reliance on surface water if the applications are
approved, and new wells will be utilized solely for supplemental
purposes.

12. Production from some wells in the Dry Lake area has
decreased, leading to a suspicion by some protestants that the

ground water level is declining. Ground water levels have been
i}

recorded in only two U.S. Geobogical survey ob%gﬁﬁq _f
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near the proposed points of diversion. Data from these wells do
not indicate a long-term aquifer decline.

13. A factor that has contributed to a reduction in water
availability from some wells in the Dry Lake area is well casing
corrosion. Production rates in some welis have been restored
using rehabilitation procedures.

14. No information was presented regarding the impact of
local surface water recharge on the availability of ground water
in the Dry Lake area. However, in many areas of irrigated
agriculture, deep percolation of surface irrigation provides
significant long-term recharge to the local ground water aquifer.
Water imported to the area from the Snake River likely serves to
increase ground water availability in the area.

15. In this case, the issue of sufficiency of water supply
and the issue of possible reduction in the guantity of water
under existing rights are related issues that can be resolved by
determining the impact on existing water rights.

16. Evidence was submitted to show that ground water levels
have remained stable each spring before pumping begins or even
risen despite existing ground water diversions. Sherl Chapman,
expert witness for the applicént, testified that water is
available for appropriation.

17. Mr. Chapman stated that he has observed local well
interference for wells located less than 'a guarter of a mile
apart. He stated that the Lnterior wells located the farthest
distance from existing wells own¢§‘by nelghborlng farmers will be

de.veloped first. If the wel;yeydevefbﬁedﬁln the 1nter1ﬁtggﬁ&fwag
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Bing-Frost property do not produce sufficient water, Mr. Chapman
stated that the wells closer to the perimeter will be developed.

18. There is insufficient information regarding the aqguifer
in the Dry Lake area to definitely predict the amount of water
available for appropriation. Evidence that water levels are not
declining, however; is indicative that some water is available
for appropriation.

19. Development of a supplemental groundlwater supply as
proposed would ensure the availability of water to irrigate the
"applicant’s lands.

20. Significant long-term lowering of the ground water level
caused by a new ground water development would increase the cost
of pumping to existing users.

CONCLUSIONS OF LAW

1. Idaho Code, Sec. 42-203A(5) states in part:

The director of the department of water resources shall find
and determine from the evidence presented to what use or
uses the water sought to be appropriated can be and are
intended to be applied. 1In all applications whether
protested or not protested, where the proposed use is such
(a) that it will reduce the quantity of water under existing
water rights, or (b) that the water supply itself is
insufficient for the purpose for which it is sought to be
appropriated, or (c) where it appears to the satisfaction of
the department that such application is not made in good
faith, is made for delay or speculatlve purposes, or (d)
that the applicant has not sufficient financial resources
with which to complete the work involved therein, or (e)
that it will conflict with local public interest, where the
local publlc interest is defined as the affairs of the
people in the area directly affected by the proposed use;
the director of the department of water resources may reject
such application and. refuse issuance of a permit therefor,
or may partially approve and, qrant a permit for a smaller

quantity of water than appt,l} ig , Or may grant a permit
upon conditions. NOV ﬁfﬂ
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2. Idaho Code, Sec. 42~226 (Supp. 1989) states in part as

follows:

The traditional policy of the State of Idaho, reguiring the
water resources of this state to be devoted to beneficial

use in reasonable amounts through appropriation, is affirmed

with respect to the ground water resources of this state as

said term is hereinafter defined and, while the doctrine of

"first in time is first in right" is recognized, a

reasonable exercise of this right shall not block full

economic development of the underground water resources.

3. Rule 4,4,2,1. of the Water Appropriation Rules and
Regulations requires the applicant to carry the burden of coming
forward with evidence that water is available for appropriation,
and that the proposed diversion will not reduce the quantity
under existing rights.

4. Rule 4,4,2,2. of the Water Appropriation Rules and
Regulations states that both the applicant and protestant have

the burden of coming forward with evidence regarding public

interests of whic¢h they are each most cognizant.

5. Rule 4,4,3. states that the applicant bears the ultimate

burden of persuasion for all criteria considered under Idaho Code

§ 42-203A,

6. The local public interest criterion of Idaho Code, Sec.

42-203A(5) (Supp. 1989) is defined by Rule 5,1,5. of the Water

Appropriation Rules and Regulations to include:

The effect the project will have on the economy of the local

area affected by the proposed use as determined by the
enployment opportunltles, both long and short term, revenue
changes to various sectors of the economy, short and long
term, and the stability of revenue and employment gains;

The effect the pro;ect will have on recreation, fish and

wildlife resources in the local publlc area aﬁﬁg
proposed use; ey H%Mﬁ]

Compliance with applicable an;vowatef\ﬁtf azard‘ﬂ“_sz,l 1990

v
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substance standards, and compliance with planning and zoning
ordinances of local or state government jurisdictions.

7. Although there is not specific quantification of water

availability in the Dry Lake area, there appears to be water

" available in the ground water aquifer to satisfy the additional

suppleméntal purposes proposed under these applications.

8. Full economic development of ground water resources of
the state requires that the Department gather information about
water levels and also approve applications until it determines
that water is not available for appropriation.

9. Where some water appears to be available for
appropriation but the quantity of available water is not defined,
the applicant should bear the burden of monitoring ground water
levels to determine the quantity of available water, and
monitoring the éffect of its diversions on existing rights.

10. -Development'of interior wells will reduée the risk that
new wells will interfere with prior rights.

11. Both the applicant and the protestant discussed the
direct benefits and detriments of the projéct as it relates to
them. The preotestants were charged with the responsibility to
show existence of a genuine public, not private, interest, and
that the proposal would likely damage the public interest. Upon
such a showing the burden would be upon the applicant to either
prove that fhe public benefiﬁs from the proposal would outweigh

the detriments or prove that the public interest would not be

MIEROFILMED
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12. The testimony of the protestants established personal
financial interésts, but did not establish broader public
interest,

13. The information provided by the applicant at the
conference, the hearing and the information submitted on April
24, 1989, is found to satisfy the requirements of Rule 4,5,3. of
the Water Appropriation Rules and Regulations.

14, The Department specifically finds that the local public
interest scrutiny required by Rule 4,5,3. of the Water
Appropriation Rules and Regulations has been satisfied.

ORDER

IT IS HEREBY ORDERED that Applications for Permit Nos.
63-10740 and 63-10741 are APPROVED subject to the following
conditions:

1. These water riéhts'are subject to all prior water
rights. |

2. The applicant must first develop wells located within
the interior of the "Home Place" and "Allen Place." "Interior" is
defined as one-quarter mile from any existing well, or as
one-eighth mile from any property boundary line, as described in
the application, or to the boundary of the "Home Place" or the
"Allen Place" if property has been purchased which extends
ownership at least one-eighth mile past the boundaries described
in the applications. As each well is devéloped[ the'applicant
must submit a report of water production capability to the
¥

Department. If a well is proposed outside the interif ftge
g R . 2l L%
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exact location of the proposed well, and must establish that it
will not interfere with other water rights. Once the flow limit
of the permits is reached, the applicant must cease further well
development.

3. A flow measurement port or other device as specified by
the Department shall be installed by the permit holder at each
point of diversion for installation of measuring equipment and
the determination of the rate of diversion by the Department.

4. The rate of diversion under these water rights, when
combined with 511 other rights, shall not exceed 0.02 cfs per
.ac:re .

5. These permits authorize only supplemental use of the
water. Ground w§tér diverted under these permits cannot be used
as the sole source of water supply but must always be associated
with another primary water supply from either a surface water or
ground water source as identified in the applications. Surface
water shall continue to be used as the primary source of supply
for the ground upon which it is now appurtenant, and ground water
shall only be used when earlier priority rights or mechanical
pumping problems prevent delivery of the surface water.

6. The Department retains jurisdiction over these permits
to require monitoring and reporting of ground water levels if it
finds that ground water levels are declining in observation wells
near or within the proposed development.

7. Proof of construction of works and application of water

MR Y

to beneficial use shall he suhmltted on or befTEe September 1,

-'-“f"\i P S
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Dated this 2/ day of &g&a,ﬂ%z , 1990.

. KEITH HIGGINS irector

Department of Wa
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DEPARTMENT OF WATER RESOURCES
1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720 - (208) 334-7900

CECIL D, ANDRUS

GOVENOR
R. KEITH HIGGINSON
DIRECTOR
MEMORANDUM
TO: Glen Saxton DATE: September 9, 1988
Hal Andersonih
Alan Robertson(&_
FROM: Steve Baker <@

SUBJECT: Water-Level Trends in Dry Lake Area

This memo is in response to the work request that stated the
concern that residents in the Dry Lake area have expressed over
declining water levels. After review of all the available
water-level data in the vicinity of Dry Lake, only one observation
well exists in the area that has a sufficient period of record.
The well (1N-2W-5ADDl) lies less than a mile to the northeast of
Dry Lake (as shown on the attached map) The USGS has bi-annually .
measured depth to water in the well since 1967. .A hydrograph of
water—level measurements obtained from the well for the past 12
years (1977-1988) is shown on the attached sheet. Except for two
measurements that were taken while the well was pumping, only
annual fluctuations appear to exist (Spring-rise and Fall-decline),
with no apparent long-term declines.

Well Driller's Reports of the observation well and others in
the area indicate the water-bearing material is primarily composed
of interbedded layers of sand, silt, and clay. Well test data
suggests the hydraulic properties of the local aquifer system are -—
‘relatively poor. As a result, steep cones of depression of local .
extent most likely occur around pumping wells to provide the
necessary hydraulic head differential for water to flow to the
wells. According to a hypothetical analysis of the assumed
hydrologic conditions that occur locally, for well interference to.
be a primary cause of the observed declines of 40-50 feet, an area .
would have to have a series of wells closely-spaced (less than one
mile apart) and pumplng in excess of 1000 gpm.

Another item that nay part c¢f the cause of the observed
declines is the ”Qg,ree of'dl efficiency for a given well.
For wells that ar cb@ % ted 1n,unconsolidated aquifers without .
well screen and a grave knvel e, the amount of well loss can

be substir‘\tial. As the pumpinp rate increases, trﬁm ifg;..n
/ i
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Memo 2 September 9, 1988

well loss dramatically increases. Under the present drought
conditions, inefficient wells may be being pumped more severely
than in a normal year. Therefore, the amount of pumping lift
substantially increases and could be misinterpreted as a rapidly
declining water table in an area.

In conclusion, long-term trends in water level in the obser-
vation well suggest no.appreciable declines have occurred in the
jarea. That is to say that net discharge is in apparent equilibrium
with net recharge, indicating that over-development has not taken .
place locally. According to the assumed hydraulic properties of
the local aquifer system, for well: interference to be the cause of.
the observed. declines, wells would have to be closely-spaced and
pumping at high rates throughout the irrigation season. Well
inefficiency in conjunction with increased pumpage during this
present drought period are most likely the cause of the observed
declines. If precipitation returns to normal or above normal in
the up-coming years, these local anomalies should vanish and future
water-level trends should remain stable as they have in the past.
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- ~— = PLAINTIFF'S
: : EXHIBIT

RASTIC DATA
USGS OBSERVATION WELLS

6/28/89

IN2W5addl

3/29/79 - 130.25

3/27/80 - 129.62

3/16/81 - 128.07

3/17/82 - 127.89

3/28/83 - 127.99

3/30/84 « 127.03

3/22/85 - 125.72

3/25/86 - 125.24

3/25/87 - 124.78

3/16/88 - 126.06

3/24/89 - 130.06

DRILLED IRRIGATION WATER-TABLE WELL IN IDNDAHO GROUP, DIAM 12 TO 10 IN, REPORTED

DEPTH 720 FT, 12-IN CASING (0-423 FT, 10-IN CASING 415-625 FT, PERFORATERD

415-625 FT. LSD ABOUT 2,675 FT NGVD OF 1929. MP NO. 1 BOTTOM EDGE OF ACCESS
HOLE IN SOUTH SIDE OF CASING, 0.40 FT ABOVE LSD (SINCE APR. 18, 1967).
RECORDS AVATLABLE 1967 TO CURRENT YEAR,
HIGHEST WATER LEVEL 124,78 FEET BELOW LAND SURFACE DATUM MAR 25, 1987.
LOWEST WATER LEVEL 201.76 FEET BELOW LAND SURFACE DATUM AUG 28, 1967.
2N3W22ddel
3/29/79 - 364.12
4/3/80 - 356.48
3/16/81 - 359,32
3/17/82 - 362.82 -
3/28/83 - 364.29 L
3/30/84 - 364.93 .
3/22/85 - 382.19 .
3/25/86 - 384.07 5t"rra .
3/25/87 ~ 391.41 :
3/16/88 - 378.62 . } ~
3/28/89 - 375.36 i
JNODCZQ

1991 .
DRILLED IRRIGATION WATER-TABLE WELL IN IDAHO GROUP, DIA 14 IN, "DEPTH; 8 ;
603 FT, CASED TO 580 FT, PERFORATED 400-580 FT{ GRAVEL PACKED O- uH {ﬁ i
ABOUT 2,750 FT NGVD OF 1929... MP NO. 1 TOP OF 53/4-IN SLANTED ACCESS PIPE ON ‘
SOUTHWEST SIDE OF PUMP, 0.90 FT "ABOVE LSD (SINCE APR. 17, 1967).

‘“'*»»..._;ﬁ JULZ % 14490

RECORDS AVAILABRLE 1967 TO CURRENT YEAR.

HIGHEST WATER LEVEL 313.00 FEET BELOW LAND SURFACE DATUM 1PR 27, 1967.

aal

LOWEST WATER LEVEL 394.60 FEET BELOW LAND SURFACE DATUM JUL 21, 1982.

Source:

USGS Water Resources Data -~ Idaho




water diverted under this permit cannot be used as the sole
source of water supply but must always be associated with another
- primary water supply from either a surface water or ground water
source as identified in the application. Surface water shatl
continue to be used as the primary source of supply for the

'.“'n-.-ﬁvr'-i-qm-—-fﬁm"*z.
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WRO728NP IDAHO DEPARTMENT OF WATER RESOURCES 11727790 15:23:21@
(0D-124) WATER RIGHT CLAIMS PROOF READING REPORT Page 1
(REGIONAL)
Water Right Number - 43-11326 Adj. Flag Translation: WATER RIGHT old (D) Number -
- - Last Name - - - - - + + - First Name - - + L Address - - - = = = = = = = = & . . +
%% { - CURRENT OWNER *w*
CLEMENTS M. L. i - 4121 RIM RD.
2 -
3 -
City- NAMPA State- ID Zip- B3686
Phone - 208-495-2220
+ - - Priority Date - - + + + - - Region - - - + + - - - Stage - - - + + - - - Status - - - - +
05/25/19%0 14 ERROR IN REGION A - APPLICATION
L Source - - - - - - - -« - - - + LR Tributary - - = = = = = = < - - - - - - . +
GROUNDWATER :
LN N A R A N BN I Point of Diversion - - - - = = - - = = « - - - - - ..o L. +
Tun Rng Sec Tract Lot RFig County
02N goaw 30 NW SW 3 (27) CANYON
A R Water Use - - = - - - - - = « - - - 4 o v mmmhe el n - +
Code Description Period From Period To Diversion Rate Diversion Volune
01 - IRRIGATION 03/15 1115 1.600
+ - Total Div. Rate - + + - Total Div. Volume - + + - Total Div. Capacity - +
1.600
LR R R B T I T Place of Use - = = = =« - - - - o oo ccmc o n o m o n oo +
Twn Rng Sec Tract Lot Acres Code Description County
02N 02w 30 NE SW 40.0 01 IRRIGATION (27 ) CANYON
NW SW 3 40.0 (27 ) CANYOM
Total Acres: 80.0
r'+ - - Diversion Means - WELL, PUMP AND PIPELINE
=+ - - Non-Irrigation qae -
E 'é"‘
i-f- - - Cther Rights%'f*;’.iame Use - BOISE-KUNA IRRIGATION DISTRICT
P e
L Reflarks - = « - = = = = = = = = = & o o 0o mme e oo +
g . This filing is for supplemental water to Boise-Kuna Irrigation
& District.
This permit authorizes only supplemental use of water. Ground



. HWRO728NP
(OD-124)

Water right number -

63-11326

IDAHO DEPARTMENT OF WATER RESOURCES
WATER RIGHT CLAIMS PROOF READING REPORT

Adj. flag translation:

(REGIONAL)

WATER RIGHT

ground upon which it is now appurtenant, and ground water shall
be used only when surface water supplies are insufficient for
irrigation of the property.
The Department retains jurisdiction over this permit to require
monitering and reporting of ground water levels if it finds that
ground water levels are declining in observation wells near or
within the proposed development.

Conditions of Approval
A flow measurement port or other device as specified by the

Department shall be installed by the permit holder to provide for

the rate of diversion by the Department.

03A

- the installation of measuring equipment and the determination of

The rate of diversion of water for irrigation under this permit

- and all other water rights on the same land shall not exceed 0.02
- cubic feet per second for each acre of land.

+ - - - - Decree Plaintiff - - - +

i

Miﬁ%_@@n—m -

Proof Due Date -

Approved/Denied -

Proof Made Date -
Start Work Date -
Order Show Cause -
Licensed Date -
Decree Date -

1170171991
00/00,0000
0070070000
00/00/0G000
00/00,0000
00/00/0000
00/00/0000

+ - - - - Decree Defendant

No comments Found

Field Exam Made
Protested Date
Hearing Date
Verified Date
Receipt Number
Appl Received

Water Rights Dates and Flags Area

1 7V 3 & ¢

00/00/0000
0070070000
00/00/0000
00,/00/0000
wW012408

05/25/1990

- - = 4

field Exam Fee
Swan Falls
Temporary Right
DLE/Carey Act
Water District
Transfer/Amended

------------------------------ Remarks = = - - = = = = = = == v = = =+ = -+ - - -

........................

11727/90 15:23:21
Page 2

+ - Decree Date - +
0070070000



November 26, 1990

M. L. Clements
4121 Rim Rd.
Nampa, ID 83651

Dear Mr. Clements:
Re: Application for Permit No. 63-11326

Enclosed is a copy of the approved Application for Permit No.
63-11326 along with a copy of the Memorandum Decision and Order. Please
note the conditions of approval as set forth in the decision.

Condition of Approval No. 2 requires the installation a flow
measurement port or measuring device to provide for the installation of
measuring equipment by the department. Enclosed please find a list of
measuring device options and specifications for the installation of the
flow measurement port.

Any person who does not agree with the decision of the director may
request a rehearing within 20 days or may appeal directly to the
district court within 30 days of the date the decision is mailed.

Sincerely,

L. GLEN SAXTON, Chief
Water Allocation Bureau

Enclosures

c w/enc: Steven A, Bradbury
Bruce Smith

DEC12 1390
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ROSHOLT, ROBERTSON, TOLMAN & TUCKER
Chartered
ATTORNEYS AT LAW

OHN A, ROSHOLT Twin Falls Office

:. EVAN ROBERTSON 1020 MAIN STREET 142 3rd AVENUE NORTH
STEVEN K. TOLMAN SUITE 400 PO. BOX 1906

JAMES C. TUCKER P O. BOX 2139 TWIN FALLS, IDAHO  83303-1906
TERRY R. McDANIEL BOISE, IDAHO 83701-2139 TELEPHONE (208} 734-0700

GARY D, SLETTE
JERRY JENSEN

F. BRUCE COVINGTON FAX (208) 344-6034
CAROLYN M. MINDER

BRUCE M. SMITH

G. RICHARD BEVAN

GARY L. QUIGLEY

TIM |, WILLIAMS

JUSTIN R, SEAMONS
JOHN O, FITZGERALD

FAX (208) 736-0041

TELEPHONE (208) 336-0700

November 21, 1990

Department of Water Resources

Department of Water Resources

1301 N. Orchard Street v
Statehouse Mail

Boise, Idaho 83720

Dear Sir/Madam:

Enclosed is an original Protestant Harvest Farm Co.'s
Reply Brief to Applicant's Brief and copy thereof. Please file
the original and return a conformed copy in the envelope
provided,

Sincerely,

Darla ;ggégcg’/

/d3
55071
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Bruce M. Smith

ROSHOLT, ROBERTSON,

TOLMAN & TUCKER épartment of Water Resources’
P, 0. Box 2139

Boise, Idaho 83701-2139
Telephone: (208) 336-0700
4241p/43/11-21-90

Attorney for Protestant

BEFORE THE DIRECTOR OQF THE DEPARTMENT OF WATER RESQURCES

OF THE STATE OF IDAHOQ

* % % % %k *x k k * *

In the Matter of Application for )
Permit to Appropriate Water ) PROTESTANT HARVEST FARM
No., 63-11236 in the Name of ) CO.'S REPLY BRIEF TO
M.L. Clements ) APPLICANT'S BRIEF

)

* * % % % % * ¥ * =*x

COMES NOW Harvest Farm Co. and submits this brief in
reply to the Applicant's, M.L. Clements, brief in opposition to
Harvest Farm Co.'s exceptions to "mmnfnmemorandum
decision in the above matter.

. , EBI.Z‘QQG Lo

It remains the Protestant's position that cerFaln of
the Findings of Fact, the Analys;s and Conclusions éin the
proposed decision are clearly erron$®m&%~*¥hus, the“ﬁeéf%ion to
approve the permit 63-11326 1is an abuse of discretion. As
noted in the Applicant's brief, the findings of a hearing
officer must be based on the whole record. Harvest Farm Co.

insists that the Findings, the Analysis, the Conclusions, and

the Decisgsion in this matter be based on the whole record, The

PROTESTANT HARVEST FARM CO.'S
REPLY BRIEF TO APPLICANT'S BRIEF -1-
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28

following specific comments are necessary to address statements
made by the Applicant in his brief.

The Applicant states regarding Finding No. 8 that his
expert made his analysis on a l4-day pumping period "based upon
expected future use and not the actual pumping done during the
1990 season®™ when the Applicant was illegally using the well.
However, the record is clear that the expert did not establish
the long term effects (greater than 30 days} of pumping the
well on the Harvest Farm Co. well, Long term effects are an
important aspect with regard to impacts on Harvest Farm Co..

The Applicant has completely failed to grasp the
Harvest Farm Co. objection to Finding No. 9. Harvest Farm Co,
did not state that the well is not a supplemental well. It is
Harvest Farm Co.'s understanding that the well is for
supplemental purposes. Harvest Farm Co.'s objection is that
the Finding as stated does not adequately reflect the testimony
at the hearing and omits certain information. The testimony
was that the Applicant intends to use the water early in the
season prior to irrigation district deliveries, during the
interim period, and at the end of the irrigation season.

Harvest Farm Co. strongly disagrees with the
Applicant's <characterization of the objections to Finding
No. 10, the Analysis, and Conclusion Nos. 7 and 8 with regard to
the availability of water, The Applicant indicates Harvest

Farm Co. now does not want to accept the opinion of its expert
presented in the hearings for applicatio?ﬁ% ;i@ it Nos.
63-10740 and 63-10741 because that opi ‘EEST s@pport
Harvest Farm Co.'s position in this pd%%@ééﬁﬁgﬂﬂ Th ! is

PROTESTANT HARVEST FARM CO.'S )
REPLY BRIEF TO APPLICANT'S BRIEF =2- 3} ... . scocrmemtmemann:
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completely wrong. Harvest Farm Co. stands by the opinion of
its expert in those hearings that there was water available for
appropriation.

However, the fact is the Applicant's expert in the
present proceedings based his opinion on Mr. Chapman's opinion
in the proceedings on 63-10740 and 63-10741 that water was
available for appropriation. However, Mr. Chapman made a
contemporanecus and detailed analysis of development in the

area at that point in time in order to reach his opinion. In

the present situation, Mr. Chapman testified that in order for
his original opinion to still be valid, one should examine the
development in the area since his original analysis. Yet, the
Applicant's expert testified he did not do so. The Applicant
cannot have it both ways. If he wants to rely on Mr, Chapman's
opinion, he must accept the total opinion, not the parts that
suit his arguments. Under the Applicant's theory, he could
rely on an opinion as to availability that is 100 years old
without examining subsequent development. The burden is on the
Applicant to show availability and the Applicant did not do so.
The applicant indicates with regard to Finding No. 11
that Harvest Farm Co. has objected to the hearing officer's
Conclusion rather than the Finding. The Finding states there
were "undisputed estimates of the effect between the
Applicant's well and the Protestant's well." It was an
erroneous Finding when made by the hearing officer, and it is

wrong today. The Protestant did dispmﬂmmcant's

expert's testimony on effects. Not only is the Finding wropng,

£c12 1990 f

the conclusion of the Applicant's expert as Qo effects on

PROTESTANT HARVEST FARM CO.'S &
REPLY BRIEF TO APPLICANT'S BRIEF -3- —
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Harvest Farm Co. well was and is wrong. The Applicant's expert
based his conclusions on information obtained (in some
instances incorrectly) from 1981 documents. Mr. Chapman
testified, based on personal observation and work on the well,
that well characteristics had changed 1in the nine years
since. Even assuming the 15 foot drawdown figure used by the
Applicant's expert was correct, the Applicant's expert applied
that figqure to the Harvest Farm Co. well incorrectly.
Therefore, any estimate of damage to the Harvest Farm Co. well
was also incorrect. Most notably, the Applicant's expert in
{see sheet 6 of 8, Applicant's Exhibit A-6) concluded that
Harvest Farm Co. would not be harmed because the "Harvest Farm
Co. pumping level will be above [the] top screen." Yet the
Applicant's expert did not even correctly determine the level
of the top screen in the Harvest Farm Co. well. Thus, any
qguess as to damages to the Harvest Farm Co. well would be
correspondingly wrong.

The Applicant, in commenting on Conclusion No. 9,
states that if "there is evidence of declining water tables,
the Department has the right to require the Applicant ¢to
monitor . . . his well."™ That is not what Conclusion No. 9
stategs, It says "Where some water appears to be available for
appropriation, but the quantity of available water 1is not
defined," the Applicant must bear the burden of monitoring.

Finding No. 13 says there is some unmm of water

available. If that 1is the Finding‘ and the Department's

Cl2 ke
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conclusion 1is that the Applicant shouf% monitor, then the

Applicant shoulad monitor. The ‘Department is un#er an
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obligation to tell the Applicant what to do to monitor so that
the Protestant is not harmed.

The Applicant's comments on the BAnalysis section
address water availability and damages to the Harvest Farm Co.
well. These have been alluded to earlier. However, the
Applicant specifically states in this portion of his brief that
Harvest Farm Co. suggests the impacts of the drawdown may be
felt in a different place than what the Applicant's expert
testified to. This evasive statement does not address the fact
that even if everyone assumes the Applicant’s drawdown figure
is correct, the damage he described is in error because he did
not correctly identify the 1location of the screen in the
Harvest Farm Co. well.

As to the Applicant's arguments about the equal
protection issue, Harvest Farm Co. stands by its original
statements. The treatment of both parties in similar
gituations is vastly different. Both parties sought to drill
supplemental wells in the same aquifer in an area where
interference has been noted at approximately 1/4 mile. Yet the
Applicant is permitted to drill only 30 feet from his property
line, while Harvest Farm Co. 1s required to offset its wells by
1/8 mile from its property line. Furthermore, the Applicant is
permitted supplemental wuse based on the same conditional

language that was denied to Harvest Farm Co. The Applicant's

PSS ey é:|. llogical. The
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testimony in the Harvest Farm Co. supleHEQEARYBBQll proceedings

attempt to distinguish the parti

distinction 1s artificial, and even

that Harvest Farm Co. did not iiiend to drill 12 1l1s but
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rather was providing itself flexibility as to the location of
its wells. The fact is there is disparate treatment of two
similarly situated parties that has not been explained.

CONCLUSION

Harvest Farm Co, respectfully submits that the
existing Findings, Analysis, Conclusions, and Order 1in the
Proposed Memorandum Decision must be rewritten. Harvest Farm
Co. believes accurate and complete Findings, Analysis and
Conclusions will direct a decision not to approve this
application.

RESPECTFULLY SUBMITTED this 21st day of November, 1990.

ROSHOLT, ROBERTSON,
TOLMAN & TUCKER

o
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CERIIFiCATE OF MAILING

I hereby certify that on this 21st day of November,
1990, I served a copy of the foregoing REPLY BRIEF, by
depositing same in the United States mail, postage prepaid, in
an envelope, addressed to the following:

William J. McKlveen

Stephen A. Bradbury

EBERLE, BERLIN, KADING, TURNBOW

& MCKLVEEN, CHARTERED

P.O. Box 1368
Boise, Idaho 83701
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William J. McKlveen

Stephen A. Bradbury

EBERLE, BERLIN, KADING, TURNBOW
& McKLVEEN, CHARTERED s

300 North Sixth Street Ty,

P. 0. Box 1368 Ber..  i79g
Boise, Idaho 83701 _ R 0 T
Telephone: (208)344-8535 E S -

Fax: (208)344-8542 A

Attorneys for Petitioner

BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES
OF THE

STATE OF IDAHO

In the Matter of Application for Permit ) APPLICANT S BRIEF

) IN OPPOSITION T (
To Appropriate Water No. 63-11236 In The ) PROTESTANT " S

) EXCEPTIONS TO
Name of M. L. Clements ) PROPOSED MEMORANDUM
) DECISICN AND ORDER
) APPROVING

- i APPLICATION

COMES NOW the applicant, M. L. Clements, by and through his
attorneys of record, Eberle, Berlin, Kading, Turnbow & McKlveen,
Chartered, and submits this brief in opposition to protestants,
Harvest Farm Co., exceptions to the proposed Memorandum Decision
and Order Approving Application for Permit No. 63-11326.

In its Brief in Support of Exceptions to Proposed
Memorandum Decision, the protestant acrimoniously complains at
length about certain of the hearing officer’s findings of fact and

conclusions of law as set forth in the proposed Memorandum

Decision and Order Approving the Application. The protestant’'s
complaints, however, when stripped of their a.mumduced
DEC1 2 1999
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to the bare protest that it simply disagrees with the facts found
and conclusions reached by the hearing officer. Nevertheless,
mere disagreement with the findings and conclusions of the hearing
officer ig insufficient to form the basis for the reversal of the
hearing officer s decision.

The findings of a hearing officer may only be overturned
where they are clearly erroneous in view of the reliable,
probative, and substantial evidence on the whole record. Collins

Bros. Corp. v. Dunn, 114 Idaho 600, 759 P.2d 891 (1988). If the

proposed decision of the hearing officer is not (1) in violation
of constitutional or statutory provisions, (2) in excess of the
statutory authority of the Department of Water Resources, (3) made
upon unlawful procedure, (4) affected by other error of law, (5)
clearly erroneous in view of +the reliable, probative, and
substantial evidence on the whole record, or (6) arbitrary or
capricious or characterized by abuse of discretion or clearly
unwarranted exercise of discretion, then the decision may stand.
Idaho Code §67-5215, In the instant case, the findings of fact
and conclusions of law as proposed by the hearing officer, fall
into none of those categories. They should, accordingly, be
accepted by the Director as proposed.

The applicant will, however, comment upon those findings of
fact and conclusions of law about which the protestant complains.

FINDING OF FACT #8

The hearing officer found that pumping from the well

occurred from approximately July 14 thn‘Wzﬁ 1990. The
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evidence is clear ‘and uncontradicted that the applicant did in
fact pump from the well between those dates. The protestant,
however, complains not about the finding itself but instead about
the fact that the applicant’s expert based his conclusion that the
applicant’s well will have minimal impact, if any, upon the
protestant’s well upon a l4-day pumping period rather than the
longer periocd of 24 days. What the protestants have incorrectly
assumed, however, is that the applicant pumped the well
continuously between +those dates. The fact of the matter is that
the applicant did not do so but instead pumped only on
approximately 14 of those days. The protestant has also failed to
mention that Mr. Feast based his opinion on a 14 day pumping
period, not as a result of what happened during the 1990 season
but upon his best estimate for expected future use and that he
also concluded that the impact caused by a pumping period of
greater than 14 days 1is insignificant when compared with the
impact, if any, caused by a l4-day pumping period.

In sum, Finding of Fact #8 is accurate (except that it
fails to note that the well was not pumped continuously between
those dates). The protestant’s problem with the finding of fact
is not with the fact itself but with the conclusion which the
protestants assume were drawn from that fact.

FINDING OF FACT #9

The hearing officer found that the purpose of the well is
to provide a supplemental supply of water when the primary source

of water is insufficient for the applicant’ s irrigation nheeds.
ICROALMED
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The protestant complains that the applicant testified that he
intended to use the well at the tail end of the irrigation season
when the surface supplies are almost exhausted and for that reason
the well is not a supplemental well. The protestants have failed
0 recall, however, that the applicant alsc testified that he
would not use the well at all if he was assured that there would
be a sufficient supply of surface water to meet his needs and that
in the event the well was used he might use it at some time other
than the very end of the irrigation season, thereby holding a
certain amount of surface water in reserve in the event there was
a4 malfunction of the pump and well. The applicant further
testified that before the irrigation season ended, he would switch
back to the surface water supply and use it until it was
exhausted. The use of the well as proposed by the applicant most
certainly fits into the category of a supplemental supply of
water. The protestant’s exception to Finding of Fact #9 is based
upon its own lack of understanding of the facts as presented at
the hearing.

FINDING OF FACT #10

In this finding, the hearing officer recognized that some
of the issues presented by the instant application were similar to
the issues presented by applications for permit nos. 63-10740 and
63-10741 and that therefore the information regarding the aquifer
in the Dry Lake area generated by the applicant for those permits
(here the protestants) which was not disputed was relevant to and

could form the basis for a decision i ,,ipﬁﬁaptuapplication.

Roidbtica, i)
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That finding is absolutely accurate. The protestant’'s problem
now is that the information which the protestant generated in
support of its application and relied wupon by the Department in
reaching its decision, does not support its protest to the instant
application. Consequently, during the hearing in the instant
application, the protestant attempted to impeach the evidence they
introduced in the prior hearing. That attempted impeachment,
however, was incomplete, and unpersuasive. Thus, the hearing
officer was entitled to find that the information regarding the
agquifer in the Dry Lake Area remained unchanged and should be
considered.

FINDING OF FACT #11

The hearing officer found that the applicant’s expert
witness provided undisputed computational estimates of the effect
between the applicant’s well and the protestant’'s well. That
effect, the hearing officer recognized, could result in a maximum
predicted additicnal drawdown impact of up to about 15 feet. The
protestants argue that the applicant’s testimony in that respect
was not undisputed. The protestants are, once again, incorrect.
The applicant’s expert’s computational estimates of the effect
were in fact undisputed and the protestant even accepted the
applicant’s expert’s method and analysis. What the protestants
did do at the hearing was suggest that some of the variables used
by the applicant’s expert should be changed. The hearing officer,
having had an opportunity to consider the wvariables used in the
applicant’s expert’s computational estimai and the variables

il
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suggested by the protestant, determined that the effect caused by
an additional drawdown of 15 feet is relatively minor in extent
and is not sufficient reason to deny the application. The
protestant has once again confused an exception to a Finding of
Fact with the conclusion which the hearing officer drew from that
fact. The Director is, however, entitled to accept the testimony
which the hearing officer found most reliable, reasonable,
credible, and probable.

FINDING OF FACT #12

Protestant s complaint about Finding of Fact #12 concerns
the hearing officer s recognition that there was no testimony that
pumping of the applicant’s well this year (1990) adversely
affected the protestant’s rights. That finding is absolutely
correct. The protestant failed to produce one shred of evidence
that the pumping of the applicant’s well this year had any impact
whatsoever upon the protestant’s well. The protestant complains
that it was unable to produce such testimony because it did not
know when the applicant was pumping. The protestant, however,
knew full well when the applicant was pumping as is evidenced by
the fact that the protestant sought and obtained a cease and
desist order preventing %he applicant from pumping from that well.
Furthermore, as the protestant complains at length elsewhere in
its brief, the applicant’s pump is within just a few feet of a
public roadway, is readily observable from that roadway, making a

determination as to the times of operation of +that pump readily

ascertainable by observation from the roadw#wFﬁau,

DEClg‘Ew!
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Accordingly, the protestant knew full well when and for
what periods of time that pump was operating. If the protestant
wanted to ascertain the effect between the applicant’s well and
the protestant’s well while it was pumping, it easily could have
done so. Indeed, the protestant was the only part which had access
to any information concerning the actual impact of the applicant’s
well on the protestant’s well. The protestant failed to offer any
evidence of such an impact during the hearing either because the
evidence did not exist or because the evidence did not show an
impact. In either event, no evidence was produced. The hearing
offjcer recognized that no evidence was produced and, as a finding
of fact, stated that no evidence of actual impact was produced at
the hearing. The finding is, therefore, accurate.

FINDING OF FACT #13

This finding states that: "Evidence that water levels are
riot generally declining, however, is indicative that water is
available for appropriation." The protestant c¢laims that no
evidence was presented as to that issue. The protestant, however,
overlooks the fact that applicant’s Exhibit No. 5 was introduced
and admitted during the hearing. That exhibit is a report
prepared by the Department of Water Resources which concludes that
"long~term trends in water level in the observation well suggest
no appreciable declines have occurred in the [Dry Lake] area."
The protestants complaint about Finding #13 is, once again, based
upeon an inaccurate recollection of the evidence admitted during

the hearing.




FINDING OF FACT #14

The hearing officer correctly found that "the applicant
presented testimony relative to the economic benefits to the
proposed project, and other factors relating to the local public
interest. The protestant presented no testimony in this regard."
The protestant, however, suggests that the applicant only
testified he would be able to produce revenue by growing crops on
his 80 acres and that the applicant’s project would not affect
fish and wildlife. The protestant alsc suggests that it also
offered testimony relating to the local public interest.

The protestant, once again, is incorrect. The applicant
testified that he had spoken to many of the neighboring landowners
and none of them, except the protestant, was opposed to his well.
The applicant also testified that he was unaware of any impacts
his well would have on fish and wildlife habitat, aquatic life,
recreation, +transportation or navigation, water quality, and
aesthetic beauty of the area. The applicant further testified
that he was unaware of any concerns having been expressed by the
city of Nampa, the county of Canyon, Idaho Fish and Game
Department, the Idaho Department of Health & Welfare, or any
irrigation district or canal company. Moreover, the applicant
further testified that his well would have a positive impact on
the 1local economy by increasing employment opportunities.
Finally, the applicant testified that use of his well would affect

the economy of his farm by permitting the land to be put to its
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hearing officer recognized, the protestant, on the other hand,
offered absolutely no evidence with respect to the local public
interest. The protestant only presented evidence respecting its
private, as opposed to the general public interest. The testimony
of the protestant established personal financial interest, but did
not establish any conflict with the broader public interest.

CONCLUSION #7

The hearing officer concluded +that although there is no
specific quantification of water availability in the Dry Lake
area, there appears to be water available in the ground water
aquifer to satisfy the additional supplemental purposes proposed
under this application. The protestant claims that the applicant
failed to present any evidence as to water availability other than
the Department of Water Resources’ report which was admitted as
applicant’s Exhibit No. 5.

Protestant’s recollection of the evidence presented at the
hearing is, once again, inaccurate. In addition to the report
prepared by the Department of Water Resources finding water
available for appropriation in the Dry Lake area, the applicant’s
expert testified that in his opinion, and based upon his
background, education, experience and investigation of the
circumstances surrounding the instant application, there is water
available for appropriation. The applicant introduced the best
evidence available on that issue and the protestant, although it
had an expert witness at the hearing, failed +to controvert the

applicant’s evidence in that respect. Accordingly, the hearing

AU o mnr s s
st i ch]

BRIEF IN OPPOSITION, P. 9 DEC1 2 139p

S R i
SN .

-~ L e

hn g




officer’'s Conclusion of Law #7 is based upon evidence admitted at
trial and cannot be characterized as an abuse of discretion as the
protestant suggests.

CONCLUSION #8

This conclusion suggested that the Department should gather
information about water levels and approve applications until it
determines that water is not available for appropriation. The
protestant complains that the Department is required to approve
applications only if the criteria for showing water is available
and other factors are met, and once again asserts that no showing
of water availability was made by the applicant. That, however,
as discussed above, is incorrect and requires no further comment.

CONCLUSION #9

The hearing officer concluded that the applicant should
bear the burden of monitoring ground water levels to determine the
guantity of available water and the effect of 1its diversions on
existing rights, The hearing officer’s order in that respect
permits the Department to retain jurisdiction over the permit to
require monitoring and reporting of ground water levels if it
finds that ground water levels are declining in observation wells
near or within the proposed development. The hearing officer’s
order in that respect is well reasoned. In the event there is
evidence of declining water +tables, the Department has the right
to reguire the applicant to take reasonable steps to monitor the
water level at his well, The fact that the hearing officer has

left for another day the determination of the precise activities
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in which the applicant may or may not be required to engage in the
future makes a great deal of sense under the circumstances. If
some monitoring activities are needed at some point in the future,
the Department has the right to require them.

CONCLUSION #10

The applicant agrees that Rule 4,5,3 does not apply to
this application and may, therefcre, be deleted. L///

ANALYSIS SECTION OF DECISION

The protestant also characterizes the Analysis section of
the hearing officer’s proposed Memorandum Decision and Order as
being "seriously flawed”. First, +the protestant rehashes its
position that the applicant failed to present evidence regarding
the availability of water for the proposed use. As noted above,
the protestant is incorrect in that respect. Although the
protestant reads the hearing officer’s analysis as shifting the
burden of proof to the protestant to prove the lack of
availability of water, the hearing officer actually recognized
that the applicant did present evidence in that respect and the
protestant failed to offer any evidence in rebuttal. Accordingly,
the hearing officer properly relied upon the applicant’s evidence
in that respect.

The protestant also complains about the hearing officer’s
analysis of the impact of the applicant’s well on the protestant’s
existing well. The protestant claims that the data used by the
applicant in order to determine <the extent of +the predicted

drawdown on the protestant’s well was inaccurate and erroneous.
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The protestant's recollection of its own expert opinion is,
however, inaccurate. The protestant s own expert did not dispute
the 15 foot drawdown but only disputed the level within the well
at which the predicted 15 foot drawdown might take place. In
other words, the protestant s applicant accepted the calculations
of the applicant’s expert and simply suggested to the hearing
officer that the 15 feet may be felt 1in a place different than
what the applicant’s expert suggested. The protestants, however,
failed to produce any evidence whatsoever of anhy actual impact the
applicant’s well would have on the protestant’s well, including
any actual impact resulting from a predicted 15-foot drawdown.
The hearing officer, as he was entitled to, in the absence
of any direct evidence simply accepted the applicant’s prediction
as being more reliable than the protestant’s prediction. And, as
a result of the evidence presented at the hearing, the hearing
officer concluded that the impacts, if any, on the protestant’s
well were minimal and not sufficient to deny the application.
Said simply, the applicant presented evidence that the impact, if
any, on the protestant’s water rights would be minimal and the
protestant failed to persuade the hearing officer otherwise.

EQUAL FPROTECTION UNDER THE LAW

Finally, in its Brief in Support of Exceptions to Proposed
Memorandum Decision and Order Approving Application, the
protestant argues that the Department’s decision in Application
No. 63-10740 and 63-10471, wherein the protestant here was the

applicant there, when compared with the proposed decision in this
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case constitutes a violation of the equal protection guarantees of
the United States Constitution and Constitution of the State of
Idaho. "The equal protection clauses of the state and federal
constitutions embrace the principle that all persons in like
circumstances should receive the same benefits and burdens of the

law." State v, Breed, 111 Idaho 497, 500, 725 P.2d 201 (1986).

"The guarantee of equal protection under the laws has been defined
to mean that no person or class of persons shall be denied the
same protection of the laws which is enjoyed by other persons or
cther classes in like circumstances in their lives, liberty and
Froperty and in the pursuit of happiness. (Citation omitted.)
In other words, the equal protection clause of the Fourteenth
Amendment is designed to assure that those persons similarly
situated with respect to a governmental action should be treated

gsimilarly. (Citation omitted.)"” State v. Hayes, 108 Idaho 556,

560, 700 P.2d 959 (1985}).

In this instance, however, it is clear that the
circumstances surrounding Application Nos. 63-10740 and 63-10741
as compared to the instant application are not at all the same.
The earlier application sought approval for a total of 12
proposed well sites seeking to appropriate a total of 29.12 cfs of
water, whereas the instant application seeks approval for a single
existing well site for 1.6 cfs of water. Clearly, in that respect
alone, the applications differ, demonstrating that the parties to

those applications are not similarly situated or in 1like

LROFL ke
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Furthermore, the Harvest Farm application was approved only
with the restriction that certain of the 12 proposed well sites be
first developed and that 1later sites be developed only if
necessary and upon proof of no impact con other existing rights in
the area. That restriction did not prohibit the development of
those wells outright but merely sought to impose a restriction of
logical and orderly development so as to minimize any potential
impacts. The instant application, however, is toc be approved
based wupon an existing and contemporaneous finding of no
significant impact on existing rights by a well which is located
more than cne-fourth of a mile from the protestant’s well and
separated by land not now nor ever having been cultivated. Thus,
the protestant’s c¢laim that the two decisions result from "blatant
bias and inequitable treatment™ is not supported by the facts and
circumstances existent in the applications the protestant seeks to
compare.

In any event "the United States Supreme Court and Idaho
Supreme Court are in perfect accord in their requirement that, in
ocrder to establish an instance of discriminatory application of
the laws such that equal protection standards have been violated,
there must first be shown a deliberate plan of discrimination
based on some unjustifiable classification such as race, sex,

religion, etc.” Henson v, Department of Law Enforcement, 107

Idaho 19, 23, 684 P.2d 996 (1984). The protestant in this case

has made absolutely no showing of ﬁmme plan of
RICROH
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discrimination based on some unjustifiable classification, nor can
it ever hope to do so.

CONCLUSION

In conclusion, the hearing officer’s proposed findings are
not clearly erronecus in view of the reliable, probative, and
substantial evidence on the whole record. The proposed decision
of the hearing officer is not in violation of a constitutional or
statutory provision, 1is not in excess of the statutory authority
of the Department of Water Resources, was not made upon unlawful
procedure, is not effected by other error of law, nor is it
arbitrary or capricious or characterized by an abuse ¢f discretion
or clearly unwarranted exercise of discretion. Accordingly, the
hearing officer s proposed Memorandum Decision and Order Approving
Application may and should be adopted and approved.

DATED this _;L;: day of November, 1990.

EBERLE, BERLIN, KADING, TURNBOW
& McKLVEEN, CHARTERED

Ww

Stephen A. Bradbury

MilaBHLEC
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CERTIFICATE OF MAILING

T

I HEREBY CERTIFY that on the ‘7 day of November, 1990, a
true and correct copy o¢f the within and foregoing BRIEF was
gserved upon the following attorney by depositing the same in the
United States Mail, postage prepaid, in an envelope addressed as
follows:

Bruce Smith, Esqg.
Nelson, Rosholt, Robertson, Tolman & Tucker

FP. O. Box 2329
/4g%iw£@412{65414%nag%~

Beoise, Idaho 83701
dtephen A. Bradbur&)
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EserLe, BERLIN, KADING, TURNBOW & MCKLVEEN,
CHARTERED

ATTORNEYS AND COUNSELORS AT Law
CAPITOL PaRK PLaza TELEPHONE
300 NORTH SIXTH STREET {208) 344-8535
POST QFFICE Box 1368 FACSIMILE

(208) 34a4-8542
STEPHEN A. BRADBURY BoISE, IDAHO 8370l
James L. BERLIN
OF COuUNSEL

T. H. EBERLE (1922-1977)

October 11, 1990

Mr. Gary Spackman, Manager

Water Right Permits Section

Idaho Department of Water Resources
1301 North Orchard Street

Boise, Idaho 83720

Re: Petition of Stay of Cease and Desist Order -
Application for Permit to Appropriate Water
No. 63-H236- M. L. Clements
VB
Dear Mr. Spackman:

Enclosed is an original Stipulation for Extension of Time in the above
referenced matter, signed by Bruce Smith and William J. McKlveen. Our Motion
for Extension of Time was mailed to you on Tuesday, October 8.

Thank you for your attention to this matter.

Very truly yours,

Stephen A. Bradbury

Enclosure




William J. McKlveen

Stephen A. Bradbury

EBERLE, BERLIN, KADING, TURNBOW
& McKLVEEN, CHARTERED

300 North Sixth Street

P. O. Box 1368

Boise, Idaho 83701

Telephone: (208)344-8535

Fax: (208)344-8542

Attorneys for Petitioner

BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO

In the Matter of Application for Permit

STIPULATICN FOR
EXTENSION OF
TIME

To Appropriate Water No. 6311236 In The
by oy
Name of M. L. Clements

Tt st St "t “ugmet s

COME NOW the parties hereto, by and through their attorneys
of record, and stipulate and agqree that the Petitioner herein,
Maurice L. Clements, may have up to and including Novmeber 8, 1990
in which to file his response to Harvest Farm Co. E=xceptions to
Proposed Memorandum Decision and Order Approving Application, and

supporting brief,

DATED this // day of October, 1990,
EBERLE, BERLIN, KADING, Tm.

& McKLVEEN, CHARTERED

DEC] 2 oy
BY

Wwilliam Jﬂ Mr"Klv

NELSON, ROSHOLT, ROBERTSON, _ig
TOLMAN & TUCKE

m M 10/‘6/9 o

B¥uce M. Smith

RECEIVED 0CT - 8 1330




William J. McKlveen

Stephen A. Bradbury

EBERLE, BERLIN, KADING, TURMEOW
& McKLVEEN, CHARTERED

300 North Sixth Street

P. 0. Box 1368

Boise, Idaho 83701

Telephone: (208)344-8535

Fax: (208)344-8542

Attorneys for Petitioner

BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER RESCURCES
OF THE

STATE OF IDAHO

In the Matter of Application for Permit )
) CRDER FOR
To Appropriate Water No. 6331236 In The ) EXTENSION OF
Pez ) TIME
Name of M. L. Clements ' )
)

Upon reading the Stipulation for Extension of Time filed Ly
the parties hereto, and good cause appearing therefor,

IT IS HEREBY ORDERED that Petitioner may have until and
including November .8, 1990 in which to file a response to Harvest
Farm Co. Exceptions to Proposed Memorandum Decision and Order
Approving Application, and supporting brief.

DATED this _ ___ day of October, 1990.

DEPARTMENT OF WATER RESOURCES

By

NiCROFUMED

ORDER, P. 1 bect 2 }990




October 11, 1990

M. L. Clements
4121 Rim Road
Nampa, ID 83651

Dear Mr. Clements:
Re: Application for Permit No. 63-11236

Enclosed is a copy of the order for Extension of Time. It extends
the time within which to submit exceptions to the Proposed Memorandum
Decision and Order until November 8, 1990.

Sincerely,

RITA I. FLECK
Secretary/Records Manager

Enclosure




October 11, 1990

Steven A. Bradbury
EBERLE, BERLIN, KADING, TURNBOW & MCKLVEEN

P. O. Box 1368
Boise, ID 83701

Dear Mr. Bradbury:
Re: Application for Permit No. 63-11236 -~ M. L. Clements

Enclosed is a copy of the Order for Extension of Time. It extends
the time within which to submit exceptions to the Proposed Memorandum
Decision and Order until November 8, 15990,

Sincerely,

RITA I. FLECK
Secretary/Records Manager

Enclosure




October 11, 1990

Bruce Smith

Nelson, Rosholt, Robertson, Tolman & Tucker
P. O. Box 2139

Boise, ID 83701-2139

Dear Mr. Smith:

Enclosed is a copy of the Order for Extension of Time. It extends
the time within which to submit exceptions to the Proposed Memorandum
Decision and Order until November 8, 1990.

Sincerely,

RITA I. FLECK
Secretary/Records Manager

Enclosure




William J. McKlveen

Stephen A. Bradbury

EBERLE, BERLIN, KADING, TURMNBOW
& McKLVEEN, CHARTERED

300 North Sixth Street

P. 0. Box 1368

Boise, Idaho 83701

Telephone: (208)344-8535

Fax: (208)344-8542

Attorneys for Petitiocner

BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES
OF THE

STATE OF IDAHO

In the Matter of Application for Permit )
) ORDER FOR

To Appropriate Water Mo. 63-11236 In The ) EXTENSION OF
) TIME

Name of M. L. Clements )
)

Upon reading the Motion for Extension of Time filed by M.
L. Clements and supporting affidavit in the above entitled matter,
and gecod cause appearing therefor,

IT IS HEREBY ORDERED that Petitioner may have until and
including November 8, 1990 in whiich to file a response to Harvest
Farm Co. Exceptions to Proposed Memorandum Decision and Order
Approving Application, and supporting brief.

DATED this 7%9_ &y of October, 1990.

DEPARTMENT OF WATER RESOUR

ORDER, P.OLN




William J. McKlveen

Stephen A. Bradbury

EBERLE, BERLIN, KADING, TURNBOW
& McKLVEEN, CHARTERED

300 North Sixth Street

P. 0. Box 1368

Boise, Idaho 83701

Telephone: (208)344-8535

Fax: (208)344-8542

Attorneys for Petitioner

BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES
OF THE

STATE OF IDAHO

In the Matter of Application for Permit
To Appropriate Water No. 63-11236 In The AFFIDAVIT OF

WILLIAM J. McKLVEEN
Name of M. L. Clements

St nut Sttt g

STATE OF IDAHO )
) ss.

County of Ada )

WILLIAM J. McKLVEEN, being first duly sworn on ocath,
deposes and says:

1. I am one of the attorneys of record for the petitioner
herein, M. L. Clements.

2. Pursuant to +the Director’s Order Issuing Froposed
Memorandum Decision dated September 11, 1990, response briefs to

exceptions must be filed with the Director within 15 days after

the exceptions were served upon the responding party.

3. Harvest Farm Co. exceptions and supporting brief were
AFFIDAVIT OF WILLIAM J. McKLVEEN, mmm :
P. 1 ;

DEC12 1990 ’

i




received by this office on September 24, 1990, and thus a response
and brief of petitioner would be due on Tuesday, October 9, 1990.

4, The response and brief were in the process of being
prepared by Stephen A. Bradbury but c¢annot be completed at this
time because he sustained injuries in an accident on October 6,
1990 and is incapacitated at this time.

5. Your affiant therefore requests a thirty-day extension
of time in which to respond to the exceptions and file a
supporting brief, until and including November 8, 1990.

DATED this 8th day of October, 1990.

WILLIAM J. ycI{LV'EEN

SUBSCRIBED AND SWORN to before me this 8th day of October, 1990.

. . oA
Notary Public¢ for Idaho

Residing at Boise, Idaho
Commission expires: S7/5.920

AFFIDAVIT OF WILLIAM J. McKLVEEN,
P. 2
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William J. McKlveen

Stephen A. Bradbury

EBERLE, BERLIN, KADING, TURNBOW
& McKLVEEN, CHARTERED

3200 North Sixth Street

P. 0. Box 1368

Boise, Idaho 83701

Telephone: (208)344-8535

Fax: (208)344-8542

Attorneys for Petitioner

BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO
In the Matter of Application for Permit
MOTION FOR

EXTENSION OF
TIME

To Appropriate Water No. 63-11236 In The

Name of M. L. Clements

COMES NOW M. L. Clements, by and through his attorneys of
record, Eberle, Berlin, Kading, Turnbow & McKlveen, and hereby
moves for an extension of time in which +to file a response to
Harvest Farm Co. Exceptions to Proposed Memorandum Decision and
Order Approving Application, and supperting brief.

The Affidavit of William J. McKlveen in support of this
motion is filed concuriently herewith.

DATED this WE;E_ day of October, 1990.

EBERLE, BERLIN, KADING, TURNBOW
& McKLVEEN, CHARTERED

L0l
By : P, fa7(:
William J/ McKlveen

MOTION FOR EXTENSION OF TIME,

MOT] DEC12 1990




EserLe, BErLIN, KADING, TURNBOW & McKLVEEN,
CHARTERED

ATTORNEYS AND COUNSELORS AT Law
CAPITOL PARK PLAZA TELEPHONE
300 NORTH SIXTH STREET (208) 344-8535
PosT OFFICE BOx 1368
WILLIAM J. MCKLVEEN Boise, IDaHO 83701

FACSIMILE
{208) 344-8542

James L, BERLIN
OF COUNSEL

} T e T. H.EBERLE (1922-1977)

June 6, 1990
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Bruce M. Smith, Esq. Hand Delivered
Nelson, Rosholt, Robertson, Tolman & Tucker

1020 Main Street, Suite 400

Boise, Idaho 83702

Re: Application for Permit - M. L. Clements

Dear Bruce:

Enclosed are a Motion and supporting Affidavit requesting an
extension of time in which to answer Harvest Farm Co. Exceptions and to file
our supporting brief. Steve Bradbury had started preparation of these
documents, but was injured in a soccer accident over the weekend and is
incapacitated for an undetermined period of time.

I also enclose a Stipulation for Extension of Time. If it meets with
your approval, please sign and return to me and [ will file it with the
Department.

Thank you for your cooperation.

ery truly yours,

William J. M
WIM/jt

cc:  Maurice Clements
l/|21irect0r, Department of Water Resources




CERTIFICATE OF SERVICE

I HEREBY CERTIEFY that on the 8th day of October, 1990, a
true and correct copy of the within and foregoing MOTION was
served upon the following attorney by personally delivering the
same to:

Bruce Smith, Esqg.

Nelson, Rosholt, Robertson, Tolman & Tucker
1020 Main Street, Suite 2139

Boise, Idaho 83702

Wi 1,1/ia'm J. McKlveen

MICROFLMED

MOTION FOR EXTENSION OF TIME, :
MOT1 DEC1 2 1990
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NOTES
Exceptions to M.L. Clements Proposed Decision

The following are comments in connection with the exceptions
submitted by the protestant.

1. The exception with respect to Finding No 8, makes no sense.
The 14 day period and the 24 day period are associated with
different matters and do not need to be the same period.

2. The exception to Finding 9 is speculative and has no merit.

3. Finding 10 needs minor clarification and will be changed in
the final decision. 1In addition, there is no reason to
believe there has been a significant change to the aquifer
since July 1989,

4. The word "undisputed" should be deleted from Finding No. 11,
The undisputed aspect of Mr. Feast’s computations, however,
was that the maximum predicted drawdown is computed to be 15
feet, The differences cited in the exceptions between Mr.
Feast’s information and Mr. Chapman’s information do not
impact the 15 foot computation.

5. Conclusion No. 3 does not need to be changed. The applicant
did meet his burden of proof. Subsequent development has not
been significant.

6. The exception to Finding No. 12 is without merit. Long term
impacts of pumping in the area in gquestion was fully developed
in the decision for 63-10740 and 63-10741.

7. Finding No. 13 will be changed to clarify that "data" from well
monitoring in the Dry Lake area rather than "evidence"
presented in the hearing show that water levels generally are
not declining.

8. Finding No. 14 should be changed to read ... The protestant
presented no "convincing" testimony in this regard.

9., Conclusion No. 7 is almost identical to the decision for
63-10740 and 63-10741 and requires no change.

10. Conclusion No. 8 is almost identical to the decision for
63-10740 and 63-10741 and requires no change.

11, Conclusion No. 9 as shown in the proposed decision was




12.

identical to the conclusion used in the Bing Frost

(Harvest Farm Co.) decision and was not objected to by the
protestant in the decision for 63-10740 and 63-10741. The
conclusion, however, perhaps should be a little more general
and only require monitoring of the "effects" of its
diversion. The conclusion should be so changed.

Comments on the analysis:

The comment on burden of proof is without merit since the
applicant made a sufficient showing. Information presented by
Harvest Farm Co. relative to the hearing on 63-10740 and
£3-10741 is not considered to be "protestant’'s information”
as related to the Clements matter. Instead the information
presented in the Harvest Farms matter has been officially
noticed by the hearing officer and incorporated into the
Clements matter.

The comment on assumptions used in Feast’s calculations is
also without merit, since any calculations will change with
different input as Mr. Feast stated. The assumptions used
by Mr. Feast, however, in computing the 15 foot draw down
were not disputed by Mr Chapman or other evidence presented
at the hearing. Data which were disputed involved actual
static water level and measured drawdown, which do not
impact the computational estimate of 15 feet of drawdown.

The 1,044 gpm referred to by the applicant was the rate
measured during a pump test which typically exceeds intended
sustained yield.

The exceptions object to location of the well with respect to
property lines. The exception also describes the filings of
Harvest Farm Co. and the filing of Clements as identical
situations. This is not the case. The Harvest Farm apps
showed a diversion rate of 12.8 cfs, some 8 times as large

as the Clements application. 1In addition, Hat Butte water is
not as restricted as Boise Project water. Thus the Clements
farm likely has more need for supplemental water than the
"Allen Place" farm.

The exceptions allege "blatant bias and inequitable
treatment" with respect to well siting conditions. The
allegation is totally without any merit since the condition
of approval in the Harvest Farm matter does not prevent the
drilling of a well such as sited by Clements, but requires
analysis of the effect of such a well and requires submittal
of that information to the department. Clements has provided
that information for his well in the hearing before the
department.




0w 00 w1 o v e O KD

W W R = O S 00 =1 DY e LD R e D

£l e am

SFP21 1930
Dapartmonr of Water Rasources

BEFORE THE DIRECTOR OF THE DEPARTMENT
OF WATER RESOURCES OF THE
STATE OF IDAHO
IN THE MATTER OF APPLICATION FOR HARVEST FARM CO.
PERMIT NO, 63-11326 IN THE NAME EXCEPTIONS TO PROPOSED

)
) o

OF M.L. CLEMENTS ) MEMORANDUM DECISION AND
) ORDER APPROVING APPLICATION

COMES NOW Harvest Farm Co., and submits the following
exceptions to the pr0pqsed decision and order in the matter of
the above application, The specific portions of the proposed
decision and order to which exceptions are made are:

Finding of Fact No. 8
Finding of Fact No. 9
Finding of Fact No. 10
Finding of Fact No.
Finding of Fact No.

11

12 -
Finding of Fact No. 13 “mmm
Finding of Fact No. 14
Conclusion of Law No. 7 PDEGI2 ivau
Conclusion of Law No, B
Conclusion of Law No. 9
Conclusion of Law No. 10

oo

Analysis *

. WA

Order
The grounds for the exceptions are that the findings
omit and misstate testimony at the hearing, and the conclusions
fail to consider the factual evidénce presented and neglect the
applicable burdens of proof. The analysis and order misapply

and neglect information provided to the Department, ignore

EXCEPTIONS TO PROPOSED MEMORANDUM
DECISION AND ORDER APPROVING APPLICATION -1~
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prior decisions of the Department, and raise constitutional
issues concerning equal treatment of similarly situated
parties. A brief in support is attached. Oral argument before
the pirector is requested.

Respectfully submitted this 21st day of September,
1990.

NELSON, ROSHOLT, ROBERTSON,
TOLMAN & TUCKER

By: 4§§UHC"

Brdce M. Smith
Attorneys for Protestant

CERTIFICATE OF MAILING

I heréby certify that on this 21st day of September,
1990, I served a copy of the foreqgoing HARVEST FARM CO,.
EXCEPTIONS TO PROPOSED MEMORANDUM DECISION AND ORDER APPROVING
APPLICATION, by depositing same in the United States mail,
postage prepaid, in an envelope, addressed to the following:

M.L. Clements

4121 Rim Road

Nampa, Idaho 83651

Steven A, Bradbury

P.0O. Box 1368
Boise, Idaho 83701

dg;tkkkiwftA_ ,\/:ij)

Bruce M. Smith

3972p

EXCEPTIONS TO PROPOSED MEMORA h '
DECISION AND ORDER APPROVING APPLICATION -2-
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Department of Water Resources

BEFORE THE DIRECTOR OF THE DEPARTMENT
OF WATER RESOURCES OF THE
STATE OF IDAHO
IN THE MATTER OF APPLICATION FOR BRIEF IN SUPPORT OF
PERMIT NO. 63-11326 IN THE NAME EXCEPTIONS TO PROPOSED

)
)
OF M.L. CLEMENTS . ) MEMORANDUM DECISION AND
) ORDER APPROVING APPLICATION

COMES NOW Harvest Farm Co. (Protestant) and submits
this brief in support of its exceptions‘ to the proposed
memorandum decision and order approving application for permit
No. 63-11326 in the name of M.L. Clements (Applicant).

There are two topics relative to the Protestant's
exceptions: (1) whether the Department erred in its decision
with regard to the fihdings, conclusions, analysis and order,
and (2) whether the Department's order approving the permit
violates the constitutional rights of the Protestant.

Findings, Conclusions, Analysis and Order

The Protestant has reviewed the Department's
Findings, A number of the PFindings are erroneous and
misleading or omit important infermation. In fact, there are

such significant errors and om‘fh e

Hfgtalned in the
memorandum decision that the Protestant‘s‘ is that new,

OeC1 2 1y

BRIEF IN SUPPORT OF EXCEPTIONS TO PROPOSED :
MEMORANDUM DECISION AND ORDER ARPROVING APPLICATION —1—

———
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complete Findings are required. An appropriate analysis and
decision then needs to be made based on the revised Findings.

Finding No. 8 1indicates the Applicant's well was
pumped from July l4th through August 6th, a period of 24 days.
Yet, Mr. Feast, the Applicant's expert, based his analysis and
conclusions on a pumping period of 14 days. There was no
testimony by the Applicant on the effects of prolonged
pumping, The discrepancy between the actual pumping period and
the pumping period on which Mr. Feast made his calculations
raises questions about the reliability and accuracy of his
conclusions.

Finding No. 9 indicates that the well is to be a
supplemental supply for use when the surface water supply is
insufficient for the irrigation needs of Mr. Clements' land,
Mr. Clements actually testified on direct examination that he
intended to use the well at the tail end of the irrigation
season when the surface supplies are almost exhausted.
However, he would hold a portion of the surface water supply in
reserve, Mr. Clements also testified under cross examination
that he intends to use the groundwater early in the irrigation
season prior to delivery of water by the irrigation district.

Finding No. ‘10 states that information in the
Department's decision 6n Permit files 63-10740 and 63-10741 was

not disputed and is considered by the Department to remain

unchanged. This finding is extremely unclear and ambiguous.

Exactly what information the Department is referring to is

totally unexplained. Because it is uMi@iﬁMﬁEﬂformation

DEC12 1999

BRIEF IN SUPPORT OF EXCEPTIONS TO PROPOSED
MEMORANDUM DECISION AND ORDER APPROVEFG APPLICATIbN 2~<
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the Department is acknowledging as unchanged, the Protestant
cannot adequately address all the possible ramifications.

However, such a broad statement would include Finding
No. 18 and cConclusion No, 7 1in the Department's decision in
Permit files 63-10740 and 63-10741, These items indicate
additional water is available in the aquifer for
appropriation. However, the decision recognized there was no
quantification of how much water is available. The finding in
files 63-10740 and 63-10741 that water is available was based
on Mr. Sherl Chapman's testimony about his studies of the
aquifer in July, 1989, In the present hearing, Mr. Feast
testified that he based his conclusion that water is available
for appropriation on Mr. Chapman's conclusion in the earlier
proceeding. However, Mr. Feast testified he had done no
analysis or investigation of subsequent development in the
area. Mr, Chapman stated that, as part of his earlier
analysis, he had investigated development in the area. He also
testified that it would be necessary to examine subsequent
development to determine whether his conclusion reached in the
earlier proceeding was still correct. This factual aspect has
been completely ignored in the Department's decision.

Finding No. 11 is clearly erroneous in stating that

Wit
there was undisputed computational estimates of the effect of

the Applicant's well on the Protestant's well, The truth is
that Mr. Feast made an analysis based on figures he
extrapolated from documents prepared The fact is that
conditions in the Protestant's well have C &ME” the 9 years

since. Mr. Chapman testified, 1in £¥¥ebe Eﬁmmtradlctlon to

! .
BRIEF IN SUPPORT OF EXCEPTIONS TOEPROPOSED

2




Mr. Feast, about the characteristics of the Harvest Farm Co,
well using information from 1989, This information was
obtained directly by Mr. Chapman in his work on the
Protestant's well. The static water level in the Protestant's
well was 26 feet Ilower than Mr, Feast assumed. Mr. Feast
assumed a pumping drawdown of 65 feet 1in the Protestant’'s
well, Yet, Mr, Chapman testified to observed drawdowns of
65-76 feet. Mr. Feast stated the top screen on the
Protestant's well was located at 310 feet. Mr. Chapman pointed
out based on his personal work on the well that the top screen
was at 306 feet, Mr. Feast assumed a seasonal decline of 30’
feet, Mr, Feast, as pointed out earlier, failed to even
consider development over the last year in the area which could
certainly affect the seasonal declines. Mr. Feast's diagram of
the Protestant's well shows a well depth of 550 feet. Yet, the
same documents used by Mr. Feast and from which he extrapolated
his data show the actual well depth is 570 feet, All these
factual matters have been completely ignored by the
Department. The statement that there was undisputed testimony
by Mr. Feast is simply wrong., These factual distinctions raise
further questions about the accuracy of Mr. Feast's
calculations and his conclusion there would be a 15 foot
maximum drawdown impact on the Protestant's well,

It is the Applicant who has the burden of proof of
showing water is available for appropriation as acknowledged in
the Department's Conclusion No. B The Applicant relied on

mmfﬁﬁfg.e availability

of water, yet the Department fignorﬁduzllg.bgaapman;s testimony

Mr. Chapman's previous testimony

BRIEF IN SUPPORT OF EXCEPTIONS(TOfszOPO‘S_ER“m_ i .,*,
MEMORANDUM DECISION AND ORDER RQYING APPLICKTION -4~
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that subsequent development would have to be considered. In

short, the Applicant did not meet his burden of showing water

was available,

Finding No. 12 indicates there was no testimony that

the Applicant's pumping this year adversely affected the

Protestant's rights, As was pointed out to the Department in

the hearing, the Protestant had no way of knowing how much and

when the Applicant would be pumping. The ﬁrotestant had no

reason to believe the Applicant would not comply with the

drilling permit that said no pumping was allowed until a permit

was issued., It is still unclear how much illegal pumping the

Applicant did. the Applicant testified he pumped from July

14th to August 6th, 24 days. The Applicant's expert made

calculations based on 14 days of pumping. The Department's

decision must address this fact._

The Applicant offered no evidence as to long term

impacts of pumping on the Protestant's well even though the
applicant's expert testified there was direct interference with

the Protestant's well by the BAapplicant's well, Yet, the

aApplicant has the burden of showing his diversion would not
reduce the quantity of water available under the Protestant's

existing rights. The Applicant did not meet this burden and

the Department has ignored it.

Finding No. 13 states that "evidence" indicates that

water levels are not declining., What evidence does this refer .

to? The Applicant presented no evidence as to this issue.

Finding No. 14 addresses evimaﬁwfa t? the
. i ’

local public interest criteria. Finding qﬁEC}%EmiSStatEé what

1990 i

4

BRIEF IN SUPPORT OF EXCEPTIONS TO PROPOSED

MEMORANDUM DECISION AND ORDER APPROVING APPLICATION=5-7'
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actually took place at the hearing. The Applicant testified he
would be able to produce revenue by growing crops on his B80
acres and that his project would not affect fish and wildlife,
The Protestant indicated that the impacts of the Applicant's
project would affect the Protestant's revenue because of the
damage to its well. It is ridiculous to <conclude the
Applicant's testimony is evidence, but the Protestént's is not.
Conclusion No. 7 ‘acknowledges there is no
gquantification of water availability in the Dry Lake area, yet
concludes there is water available for the Applicant's well,
However, this conclusion ignores the previously indicated fact
that the Applicant presented no evidence of water availability-
other than the Department's previous finding over a year ago.
The Applicant did not even address subsequent development in
the interim period. For the Department to reach this
conclusion based on the Applicant's lack of evidence represents
a clear abuse of discretion. | |
Conclusion No. 8 raises serious questions about the
Department's role in this matter. The Applicant pregented no
independent evidence of water a‘vailability in the area. Nor
did the Department present any evidence of water availability,
If the pepartment is required to gather information about water
levels as 1ndicated in this conclusion, what has the Department .
done to gather such information and did any such effort play a.

part in this decision? Furthermore, the Department is required

to approve applications only 1f the criteria ‘l wing water
. I
is available and other factors are met. Here, no
showing of water availability. DECIA? 1990 1
i |
BRIEF IN SUPPORT OF EXCEPTIONS TO PROPOSEDL{ T k:p:{i;f']’f;,,
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Conclusion No. 9 indicates the Applicant should bear

the burden of monitoring groundwater levels to determine the

quantity of groundwater available and the effect of Iits
diversions on the Protestant. Yet, the proposed order does not
indicate what the Applicant has to do in this regard,
particularly with respect to monitoring the effect on the

Protestant's well,

Conclusion No. 10 indicates that Rule 4,5,3 has been

satisfied. However, Rule 4,5,3 does not apply to this

application, The reason for including this conclusion is

unclear. It appears the decision may be a form decision based

on other hearings.

The Analysis section of the decision 1is seriously

flawed. First, the "analysis"™ that the Protestant did not

present evidence regarding the lack of availability of water

-

for the proposed use fails to grasp that the only evidence of
availability of water was based on the Protestant's information

provided during the hearing on Application Nos., 63-10740 and

63-10741, The Applicant and the Department seem satisfied to
rely on that information since neither provided any other
information. Yet, the Protestant's data and analysis was done

in 1989 and the Protestant's expert testified that subsequent:
development data would have to be analyzed to reconfirm the

earlier findings. The Applicant's expert testified he did not

W gstant failed to put

£

thi HLﬁEﬂ' m;sconstrues
DeC12 1999 !
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do so.
Furthermore, holding that

on evidence of the availability of
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the burdens.applicable to each party. It is the Applicant's

burden to provide that evidence. The Applicant did not do so.

The analysis section goes on to focus on the

Applicant's testimony that the maximum drawdown on the

Protestant's well is 15 feet. The Applicant's data which was

used to calculate this impact has been previously shown to be

inaccurate and erroneous. The Applicant's expert further

acknowledged that his conclusion was subject to change based on

variances in his assumptions -~ variances he freely admitted
could result. The Department seems to take "1l5 feet"™ as a
magical, fixed number that was somehow proven to be true. It

was not proven, Furthermore, Mr. Chapman testified there would
be actual impacts from the drawdown even as calculated by Mr.
This was also acknowledged by Mr. Feast and he was

shown to have used erroneous data to calculate the 15 foot

fiqure and the resultant impacts. 15 U85 in, a'T”mfthP)
vhich Nypierlllexcseds

Finally, the Applicant's expert bpased hisg opihion on a

(inltnded Svdtaned 716”.

pumping rate of 700 gpm. Yet the d4ta provided by ! the

Applicant showed the well can produce 1,044 gpm. However, the

Department imposed no restrictions on the applicant to assure

right
that pumping would not be in excess of TOO’EEET\f)C?,;?k¥

14 ¢=
As stated in the beginning, the factuaTj errors

contained in this memorandum decision are so serious as to

render any decision based on them a clear abuse of discretion.

This decision needs to have revised,

made and a new decision rendered basmmmindings-

DEC1 2 1990

accurate Findings of Pact
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comparison of this Decision and Order with the Decision and
order In Application Nos. 63-10740 and 63-10741

Aside from the issues noted above regarding the
factual findings, coﬁclusions and analysis, a very significant
issue raised by the Department's decision in this matter is the
Department's unequal treatment of the Applicant compared to the
Department's treatment of the Protestant in Application Nos.
63-10740 and 63-10741., Testimony from Mr. Clements, Mr. Feast,
and Mr., Chapman all established that the AaApplicant and the
Protestant are similarly situated parties. The purpose of both
parties' applications for supplemental groundwater to be used
in conjunction with a surface water supply is the same, the
wells at 1issue here and in Application Nos. 63-10740 and
$3-10741 are in the same aquifer and the geology of the area is
the same. In fact, much of the "evidence" relied on by the
Applicant and the Department, particularly as to water
availability, was the information produced by the Protestant.
In short, there is no substantive difference between the
Applicant's position here and the Protestant's position with
regard to Application Nos. 63-10740 and 63-10741. Yet, the
Department's handling and decision in each case is remarkably
different, The Idaho Constitution, Article 1, Sections 2 and
13, and the United States Constitution, in the 1l4th Amendment,
guarantee equal protection to similarly situated parties. The
Department's decisions in these two situations clearly raise

Fft%{athi Protestant as

constitutional issues as to'the%%

compared to treatment of the Applicant.

f DECIZ @90 f
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MEMORANDUM DECISION AND ORDER APPROVING APPLICATION -9-
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MEMORANDUM DECISION AND ORDER

A review of the Department's decision in each case is
appropriate. When the Protestant applied for a supplemental
groundwater right in this area, Mr. Clement's protestm/based
on his well which was located about 2 miles away from the
Protestant's proposed well, Harvest Farm Co. ©presented’
convincing evidence as to the availability of water and other
necessary criteria. The Department issued a decision
permitting the development of Protestant's supplemental
groundwater supply with the following restrictions:

2. [Harvest Farm] must first develop wellsc
+ «» « One-quarter mile from any existing
well, or ., ., . one-eighth mile from any
[Harvest Farm] property boundary line. . . .
If a well is proposed outside the
[above-described area, Harvest Farm} must
submit a proposal to the Department showing
the exact location of the proposed wells,
and must establish that it will not
interfere with other water rights. . . .

5. These permits authorize only supplemental
use of the water. . . ., Surface water shall
continue to be used as the primary source of
supply for the ground upon which it is now
appurtenant, and groundwater shall only be
used when earlier priority rights or
mechanical pumping problems prevent delivery
of the surface water.

Yet, when Mr, Clements applied for the same
supplemental supply of groundwater only 1,670 feet from the
Protestant's well, the Department's order required only the
following:

4. This permit authorizes only supplemental use

of water. . . . Surface water shall continue
to be used as the primary source of supply

for the upon which it is now
appurtenant" ter shall be used
only when er supplies are

insuffi?ient for irrigation to the property.

BEC12 1y ¢
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BRIEF IN SUPPORT OF
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Furthermore, the Department permitted the Applicant to drill
30 feet from his property line as he testified.
It is important to note the Harvest Farm Co, filed a

Petition for Rehearing based on Requirement No. 5's language

seeking a clarification of "mechanical pumping problem"™ and
non-delivery based on "earlier priority rights", Protestant
proposed, as an alternative, using language that stated

*groundwater shall only be used when the primary source or
sufficient or unavailable.,®™ Protestant's petition

was denied and the alterna 1anguage was refused.

Thus, in these two E1dent1ca1 ) situations, the
Department required Harvest Farm Co:”-to develop at 1least
one-eighth of a mile from 1its property line to allow for
observed well interference at one-quarter of a mile and

restricted use according to the ind&categ language. Yet, in

the present order, the Department jggmﬁbq‘deVﬁiopment 30 feet
from the Applicant's property boundary and__poxwits

]

(;anguage that was rejected in the Harvest Farm Company's

situation, This blatant bias al“ trehtment has not

been explained by the Department and must be addressed in its

0eC12 wyy ;

decision in this matter,.

Harvest Farm Co. also objects -to- the orfier staying the

Cease and Desist Order issued on Ju - .,  Harvest Farm

Co. has shown, and the Applicant has admitted, the interference

with the Harvest PFarm Co. well by the Applicant's well. On the

other hand, the Applicant is not injured by having the Cease

and Desist Order remain in effect. The Applicant testified

that he had other water available and had not even used it to

BRIEF IN SUPPORT QF EXCEPTIONS TO PROPOSED
MEMORANDUM DECISION AND ORDER APPROVING APPLICATION -11-
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date. The Department should not forget that Mr. Clement's had
previously told the Department that additional water was not
available while, in fact, it was. The Department's decision is
only a proposed decision and 1is not final. Until the
Department makes a final decision on this matter, it is
inappropriate to stay the Cease and Desist Order considering
the impacts on the two parties.

In summary, the «c¢learly erroneous Findings have
resulted in conclusions and an analysis that contradict the
evidence presented. The order allowing the development thus
represents a clear abuse of discretion. The Protestant
believes the PFindings should be rewritten to indicate the
evidence that was presented. Conclusions based on correct
findings «can only lead to an order denying the permit,
Furthermore, if the Department does permit any development, the
Department must modify the order to require that the Applicant
develop at least one~eighth mile from his property boundary and
restrict use to the same conditions as applied to Protestant,

DATED this 21st day of September, 1990.

NELSON, ROSHOLT, ROBERTSON,
TOLMAN & TUCKER

MICRaFLkEp %MM%%

DECy g 1995 ide M, Smith

; Attorneys for Protestant
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CERTIEICA!E OF MAILING

I hereby certify that on this 2lst day of September,

1990, I served a copy of the foregoing BRIEF IN SUPPORT OF

EXCEPTIONS TO PROPOSED MEMORANDUM DECISION AND ORDER APPROVING
~—

BRIEF IN SUPPORT OF EXCEPTIONS TO PROPOSED
MEMORANDUM DECISION AND ORDER APPROVING APPLICATION -12-
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APPLICATION, by depositing same 1in the United States mail,
postage prepaid, in an envelope, addressed to the following:
M.L. Clements
4121 Rim Road
Nampa, Idaho 83651
Steven A, Bradbury

P.O, Box 1368
Boise, Idaho 83701
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Bruée M, Smith
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BRIEF IN SUPPORT OF EXCEPTIONS TO PROPOSED
MEMORANDUM DECISION AND ORDER APPROVING APPLICATION -13-
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SFP 211990
Dapartmon: of Water Rasources

BEFORE THE DIRECTOR OF THE DEPARTMENT
OF WATER RESOURCES OF THE
STATE OF IDAHO

IN THE MATTER OF APPLICATION FOR ) HARVEST FARM CO.
PERMIT NO. 63-11326 IN THE NAME ) EXCEPTIONS TO PROPOSED
)
)

OF M,L. CLEMENTS MEMORANDUM DECISION AND
ORDER APPROVING APPLICATION

COMES NOW Harvest Farm Co. and submits the following
exceptions to the proposed decision and order in the matter of
the above application. The specific portions of the proposed
decision and order to which exceptions are made are:

Finding of Fact No. 8

Finding of PFact No. 9

Finding of Fact No. 10
Finding of Fact No, 11
Finding of Fact No. 12
Finding of Pact No. 13
Finding of Fact No. 14

Conclusion of Law No.
Conclusion of Law No.
Conclusion of Law No.
conclusion of Law No,

NICRBHLMED

0 DEC1 2 1940

i
i
}
Analysis : J

Order |
ngﬁmpm«wn

The grounds for the exceptions are that the findings

= \O 00 ~J

omit and misstate testimony at the hearing, and the conclusions
fail to consider the factual evidence presented and neglect the
applicable burdens of proof, The analysis and order misapply

and neglect information provided to the Department, ignore

EXCEPTIONS TO PROPOSED MEMORANDUM
DECISION AND ORDER APPROVING APPLICATION -1-
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prior decisions of the Department, and raise constitutional
issues concerning equal treatment of similarly situated
parties. A brief in support is attached. Oral argument before
the Director is requested.

Respectfully submitted this 21st day of September,
1990.

NELSON, ROSHOLT, ROBERTSON,
TOLMAN & TUCKER

,wf;iiu; 7TK;§if?§>\““““

By: L v
Bfdce M, Smith
Attorneys for Protestant

CERTIFICATE OF MAILING

I hereby certify that on this 21st day of September,
1990, I served a copy of the foregoing HARVEST FARM CO.
EXCEPTIONS TO PROPOSED MEMO@NﬁB%ﬂ DECISION AND ORDER APPROVING
APPLICATION, by depqs;miﬁg same in the United States mail,
postage prepaid, in a; envelope, addressed to the following:

M.L. Clements

4121 Rim Road

Nampa, Idaho 83651

Steven A, Bradbury

P.0. Box 1368
Boise, Idaho 83701

—,

7 \:.\
Blue o

Bruce M. Smith
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EXCEPTIONS TO PROPOSED MEMORANDUM
DECISION AND ORDER APPROVING APPLICATION ~-2-
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Department of Water Resources

BEFORE THE DIRECTOR OF THE DEPARTMENT

OF WATER RESOURCES OF THE
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STATE OF IDAHO

10

IN THE MATTER OF APPLICATION FOR ) BRIEF IN SUPPORT OF
11{| pERMIT NO. 63-11326 IN THE NAME ) EXCEDTIONS TO PROPOSED
9 OF M.L. CLEMENTS ) MEMORANDUM DECISION AND
1 )  ORDER_APPROVING APPLICATION
13
14 COMES NOW Harvest Farm Co. (Protestant) and submits
15 this brief in support of its  exceptions to the proposed
16 memorandum decision and order approving application for permit
17 No. 63-11326 in the name of M.L. Clements {Applicant).
18 There are two topics relative to the Protestant's
19 exceptions: (1) whether the Department erred in its decision
20 Wwith regard to the findings, conclusions, analysis and order,
21 and (2) whether the Department's order Wpegmit

violates the constitutional rights of the Pr ant
92 VEEY S ewy
03 Findings, Conclusions, Analysis and Order !
24 The Protestant has revigwed the DEpartmint's
25 Findings. A number of the Findings‘ are erronest® and
26 misleading or omit important information. 1In fact, there are
97 such significant errors and omissions <contained in the
28 memorandum decision that the Protestant's position is that new,

BRIEF IN SUPPORT OF EXCEPTIONS TO PROPOSED
MEMORANDUM DECISION AND ORDER APPROVING APPLICATION -1-
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28

complete Findings are required. An appropriate analysis and
decision then needs to be made based on the revised Findings.

Finding No. 8 indicates the Applicant's well was
pumped from July 14th through August 6th, a period of 24 days.
Yet, Mr, Feast, the Applicant's expert, based his analysis and
conclusions on a pumping period of 14 days. There was no
testimony by the Applicant on the effects of prolonged
pumping. The discrepancy between the actual pumping period and
the pumping period on which Mr. Feast made his calculations
raises questions about the reliability and accuracy of his
conclusions,

Finding No. 9 indicates that the well is to be a
supplemental supply for use when the surface water supply is
insufficient for the irrigation needs of Mr. Clements' land.
Mr. Clements actually testified on direct examination that he
intended to use the well at the tail end of the irrigation
season when the surface supplies are almost exhausted.
However, he would hold a portion of the surface water supply ip
reserve, Mr, Clements also testified under cross examination
that he intends to use the groundwater early in the irrigation
season prior to delivery of water by the irrigation district.

Finding No. 10 states that information in the
Department's decision on Permit files 63-10740 and 63-10741 was

not disputed and is considered by the Department to remain

unchanged. This finding 1is extremely unclear and ambiguous.

Exactly what information the Department is referring to is

totally unexplained, Because it is unmmE”lformation

bevl2iggg

BRIEF IN SUPPORT OF EXCEPTIONS TQC PROPOSED I
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the Department is acknowledging as unchanged, the Protestant
cannot adequately address all the possible ramifications,

However, such a broad statement would include Finding
No. 18 and Conclusion No., 7 in the Department's decision in
Permit files 63-10740 and 63-10741. These items indicate
additional water is available in the aquifer for
appropriation. However, the decision recognized there was no
quantification of how much water is available. The finding in
files 63-10740 and 63-10741 that water is available was based
on Mr, Sherl Chapman's testimony about his studies of the
aquifer in July, 1989. In the present hearing, Mr. Feast
testified that he based his conclusion that water is available
for appropriation on Mr. Chapman's conclusion in the earlier
proceeding. However, Mr, Feast testified he had done no
analysis or investigation of subsequent development in the
area, Mr, Chapman stated that, as part of his earlier
analysis, he had investigated development in the area. He also
testified that it would be necessary to examine subsequent
development to determine whether his conclusion reached in the
earlier proceeding was still correct. This factual aspect has
been completely ignored in the Department's decision.

Finding No. 11 is clearly erroneous in stating that

there was undisputed computational estimates of the effect of

the Applicant's well on the Protestant's well, The truth is
that Mr. Feast made an analysis based on figures he

extrapolated from documents prepared in 1981, The fact is that

jp_the 9 years
co ct;pn to

since. Mr. Chapman testified, in direct
U e Y
“L12 1999 ,

!

conditions in the Protestant's well haveﬁge?

BRIEF IN SUPPORT OF EXCEPTIONS TO PROPOSED

MEMORANDUM DECISION AND ORDER APPRO%ING APPLIC§$£8§ -3=- I
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Mr, Feast, about the characteristics of the Harvest Farm Co.
well using information from 1989, This information was
obtained directly by Mr. Chapman in his work on the
Protestant's well., The static water level in the Protestant's
well was 26 feet lower than Mr, Feast assumed. Mr., Feast
assumed a pumping drawdown of 65 feet 1in the Protestant's
well. Yet, Mr., Chapman testified to observed drawdowns of
65-76 feet, Mr. Feast stated the top screen on thg
Protestant's well was located at 310 feet. Mr. Chapman pointed
out based on his personal work on the well that the top screen
was at 306 feet. Mr. Feast assumed a seasonal decline of 30i
feet, Mr. Feast, as pointed out earlier, failed to even
consider development over the last year in the area which could
certainly affect the seasonal declines. Mr. Feast's diagram of
the Protestant's well shows a well depth of 550 feet. Yet, the
same documents used by Mr. Feast and from which he extrapolated
his data show the actual well depth is 570 feet. All these .
factual matters have been completely ignored by the
Department. The statement that there was undisputed testimony
by Mr. Feast is simply wrong. These factual distinctions raise
further questions about the accuracy of Mr. Feast's
calculations and his conclusion there would be a 15 foot
maximum drawdown impact on the Protestant's well,

It is the Applicant who has the burden of proof of
showing water is avaijilable for appropriation as acknowledged in
the Department's Conclusion No. 3, The Applicant relied on

Mr. Chapman's previous testimony to establiwm'tplity

of water, yet the Department ignored Mr. Chiﬁ?an ] tes 1mory

*
BRIEF IN SUPPORT OF EXCEPTIONS TO PROPOS
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that subsequent development would have to be considered. In
short, the Applicant did not meet his burden of showing water
was available.

Finding No. 12 indicates there was no testimony that
the Applicant's pumping this vyear adversgsely affected the
Protestant's rights. As was pointed out to the Department in
the hearing, the Protestant had no way of knowing how much and
when the Applicant would be pumping. The ﬁrotestant had no
reason to believe the Applicant would not comply with the
drilling permit that said no pumping was allowed until a pefmit
was issued, It is still unclear how much illegal éumping the
Applicant did. The Applicant testified he pumped from July
14th to Augqust 6th, 24 days. The Applicant's expert made
calculations based on 14 days of pumping, The Department's
decision must address this fact.

The Applicant offered no evidence as to long term
impacts of pumping on the Protestant's well even though the‘
Applicant's expert testified there was direct interference with
the Protestant's well by the Applicant's well, Yet, the
Applicant has the burden of showing his diversion would not
reduce the quantity of water available under the Protestant's
existing rights, The Applicant did not meet this burden and
the Department has ignored it,

Finding No. 13 states that "evidence" indicates that
water levels are not declining. What evidence does this refer .
to? The Applicant presented no evidence as to this issue.

Finding No. 14 addresses evNenceW"E the

local public interest criteria. Finding No. 14D€t}fstates wha§
. 2 1830 ;
BRIEF IN SUPPORT OF EXCEPTIONS TO PROPOSEDL % n g
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actually took place at the hearing. The Applicant testified he
would be able to produce revenue by growing crops on his B0
acres and that his project would not affect fish and wildlife.
The Protestant indicated that the impacts of the Applicant's
project would affect the Protestant's revenue because of the
damage to its well. It 1is ridiculous to conclude the
Applicant's testimony is evidence, but the Protestént's is not.
Conclusion No. 7 .acknowledges there is no
quantification of water availability in the Dry Lake area, yet

concludes there is water available for the Applicant's well.

However, this conclusion ignores the previously indicated fact

that the Applicant presented no evidence of water availability
other than the Department's previous finding over a year ago,.

The Applicant did not even address subsequent development in

the interim period. For the Department to reach this:

conclusion based on the Applicant's lack of evidence represents
a clear abuse of discretion.

Conclusion No, 8 raises serious questions about the
Department's role in this matter. The Applicant pregented no
independent evidence of water a?ailability in the area. Nor

did the Department present any evidence of water évailability,

If the Department is required to gather iﬁformation about water

levels as indicated in this conclusion, what has the Department .

done to gather such information and did any such effort play a

part in this decision? Furthermore, thg Department is required

” ﬁjﬂ

to approve applications only if the ¢

bff‘”l ng water
is available and other factors are metb Here, ere was no

lvay ;
showing of water availability. ]

{
J

“'w..,,,
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conclusion No, 9 indicates the Applicant should bear
the burden of monitoring groundwater levels to determine the
gquantity of groundwater available and the effect of its
diversions on the Protestant. Yet, the proposed order does not
indicate what the Applicant has to do in this regard,
particularly with respect to monitoring the effect on the
Protestant's well,

Conclusion No. 10 indicates that Rule 4,5,3 has been
satisfied. However, Rule 4,5,3 does not apply to this
application. The reason for including this conclusion is
unclear, It appears the decision may be a form decision based
on other hearings.

The Analysis section of the decision s seriously
flawed. First, the “analysis" that the Protestant did not
present evidence regarding the lack of availability of water
for the proposed use fails to grasp that the only evidence of
availability of water was based on the Pro£estant's information
provided during the hearing on Appiication Nos. 63-10740 and
63-10741. The Applicant and the Department seem satisfied to.
rely on that information since neither provided any other
information., Yet, the Protestant's data and analysis was done
in 1989 and the Protestant's expert testified that subsequent:
development data would have to be analyzed to reconfirm the
earlier findings. The Applicant's expert testified he did not
do so,

Furthermore, holding that the Protestant failed to put

on evidence of the availability of. m misconstrues

i Decizigy
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the burdens.applicable to each party. It is the Applicant's
burden to provide that evidence. The Applicant did not do so.

The analysis section goes on to focus on the
Applicant's testimony that the maximum drawdown on the
Protestant's well is 15 feet, The Applicant's data which was
used to calculate this impact has been previously shown to be
inaccurate and erroneous, The Applicant's expert further
acknowledged that his conclusion was subject to change based on
variances in his assumptions - variances he freely admitted
could result, The Department seems to take "15 feet"™ as a
magical, fixed number that was somehow proven to be true, It
was not proven. Furthermore, Mr. Chapman testified there would
be actual impacts from the drawdown even as calculated by Mr.
Feast. This was also acknowledged by Mr. Feast and he was
shown to have used erroneous data to calculate the 15 foot
figure and the resultant impacts.

Finally, the aApplicant's expert based his opinion on a
pumping rate of 700 gpm. Yet the data provided by the
Applicant showed the well can produce 1,044 gpm. However, the
Department imposed no restrictions on the Applicant to assure
that pumping would not be in excess of 700 gpm.

As stated in the beginning, the factual errors
contained in this memorandum decision are so serious as to
render any decision based on them a clear abuse of discretion.,

This decision needs to have revised, accurate Findings of PFact

made and a new decision rendered ba“ﬁﬁéﬂmw Findings.
Ly l’
- !
Degyp 1995 ;
/ g

BRIEF IN SUPPORT OF EXCEPTIONS !20. PROPOSED ‘;”@j#
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dRrison of this Decision and Order with the Decision and
er

In Application Nos, 63-10740 and 63-10741

Aside from the issues noted above regarding the
factual findings, coﬁclusions and analysis, a very significant
igssue raised by the Department's decision in this matter is the
Department's unequal treatment of the Applicant compared to the
Department's treatment of the Protestant in AaApplication Nos.
63-10740 and 63-10741, Testimony from Mr. Clements, Mr. Feast,
and Mr. Chapman all established that the Applicant and the
Protestant are similarly situated parties., The purpose of both
parties' applications for supplemental groundwater to be used
in conjunction with a surface water supply is the same, the
wells at issue here and in Application Nos. 63-10740 and
63-10741 are in the same aquifer and the geclogy of the area is
the same, In fact, much of the Yevidence®" relied on by the
Applicant and the Department, particularly as to water
availability, was the information produced by the Protestant.
In short, there 1is no substantive difference between the
Applicant's position here and the Protestant's position with
regard to Application Nos. 63-10740 and 63-10741. Yet, the
Department's handling and decision in each case is remarkably
different. The Idaho Constitution, Article 1, Sections 2 and
13, and the United States Constitution, in the 1l4th Amendment,
guarantee equal protection to similarly situated parties. The
Department's decisions in thesg two situations clearly raise

constitutional issues as to the treatment of the Protestant as

compared to treatment of the Applicant. WF“E"

; DECLZww
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A review of the Department's decision in each case is
appropriate. When the Protestant applied for a supplemental
groundwater right in this area, Mr., Clement's protested based
on his well which was located about 2 miles away from the
Protestant's proposed well. Harvest Farm Co, presented
convincing evidence as to the availability of water and other
necessary criteria. The Department issued a decision
permitting the development of Protestant's supplemental

groundwater supply with the following restrictions:

2. [Harvest Farm] must first develop wells
«. . + oOne-quarter mile from any existing
well, or ., . . one-eighth mile from any

[Harvest Farm] property boundary line. . . .
If a well is proposed outside the
[above-described area, Harvest Farm] must
submit a proposal to the Department showing
the exact location of the proposed wells,
and must establish that it will  not
interfere with other water rights. . . .

5. These permits authorize only supplemental
use of the water, . . . Surface water shall
continue to be used as the primary source of
supply for the ground upon which it is now
appurtenant, and groundwater shall only be
used when earlier priority rights or
mechanical pumping problems prevent delivery
of the surface water.

Yet, when Mr. <(Clements applied for the same
supplemental supply of groundwater only 1,670 feet from the
Protestant's well, the Department's order regquired only the
following:

4, This permit authorizes only supplemental use
of water. . . . Surface water shall continue
to be used as the primary source of supply
for the ground upon 3
appurtenant, and ground
only when surface water su
insufficient for irrigation e property.

}
!

I : T s 24 /
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Furthermore, the Department permitted the Applicant to drill
30 feet from his property line as he testified.

It is important to note the Harvest PFarm Co. filed a
Petition for Rehearing based on Requirement No, 5's language
seeking a clarification of "mechanical pumping problem®™ and
non-delivery baseé on Yearlier priority rights". Protestant
proposed, as an alternative, using language that stated
"groundwater shall only be used when the primary source or

supply is insufficient or unavailable.™ Protestant's petition

’/,— B - e -'\.\
Thus, in these two |identical ) situations, the

Department required Harvest Farm Co. to develop at least
one-eighth of a mile from its property 1line to allow for
observed well interference at one~gquarter of a mile and
restricted use according to the indicate%ilanguage. Yet, in
the present order, the Department-permgia“development 30 feet

from the Applicant's property boundary and permits the'@ggyé)

)

{language that was rejected in the Harvest Farm Company's

situation. This blatant bias and inequitable treatment has not
been explained by the Department and must be addressed in its
decision in this matter.

Harvest Farm Co. also objects to the order staying the
Cease and pesist Order issued on July 31, 1990. Harvest Farm
Co. has shown, and the Applicant has admitted, the interference
with the Harvest Farm Co. well by the Applicant's well, O0On the

other hand, the Applicant is not injured by having the Cease

and Desist Order remain in effect. TREEE

that he had other water available and  had_not eVeﬁ
; DEC] o I95y
§
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date. The Department should not forget that Mr. Clement's had
previously told the Department that additional water was not
available while, in fact, it was. The Department's decision is
only a proposed decision and 1is not final. Until the
Department makes a final decision on this matter, it is
inappropriate to stay the Cease and Desist Order considering
the impacts on the two parties.

In summary, the «clearly erroneous Findings have
resulted in conclusions and an analysis that contradict the
evidence presented. The order allowing the development thus
represents a clear abuse of discretion. The Protestant
believes the Findings should be rewritten to indicate the
evidence that was presented. Conclusions based on correct
findings c¢an only lead to an order denying the permit.
Furthermore, if the Department does permit any development, the
Department must modify the order to require that the Applicant
develop at least one-eighth mile from his property boundary and
restrict use to the same conditions as applied to Protestant.

DATED this 21st day of September, 1990.

NELSON, ROSHOLT, ROBERTSON,
TOLMAN & TUCKER

Brige M, Smith
Attorneys for Protestant

CERTIFICATE OF MAILING

I hereby certify that on ;gt day of September,

mﬁf N SUPPORT OF

EXCEPTIONS TO PROPOSED MEMORANDUM DEAHSEQN Mip, ORDER APPROVING
i

1990, I served a copy of the _fore

f i
BRIEF IN SUPPORT OF EXCEPTIONS MEQSED i i
MEMORANDUM DECISION AND ORDER APPROVING KNPBTeﬁQLQHw 12-
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APPLICATION, by depositing

postage prepaid, in an envelope,

M.L. Clements
4121 Rim Road
Nampa, Idaho

83651

Steven A. Bradbury

P.0O. Box 1368
Boise, Idaho

i
BRIEF IN SUPPORT OF EXCEDPTTGNS.

83701

same

g }\,%\(CJ

in the United States mail,

addressed to the following:

Brude M, Smith

. .
BEGLRE TR P

TQ_PROPOSED |
MEMORANDUM DECISION AND ORDER APPROVING -APFLICATION -13-
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Eserce, BERLIN, KADING, TURNBOW & MCKLVEEN,
CHARTERED
ATTORNEYS AND COUNSELORS AT LAW

CarPiTCOL PaRK PLAZA

TELEPHONE
a4-
300 NORTH SIXTH STREET (208) 344-8535
PosT OFFICE Box I368 FACSIMILE
(208) 344-8542
WILLIAM J, MCKLVEEN BoIsE, IpaAHC B370!1

JAMES L. BERWN
OF COUNSEL

September 11 , 1990 T. H. ERERLE (19221977}

Mr. David R. Tuthill, o

Denariment of Water R
Western Regional Office Wostern Regionat Uice
Idaho Department of Water Resources -
2735 Airport Way
Boise, Idaho 83705

RE: Maurice L. Clements — Application for Permlt No. 63-11326

Dear Dave:

Thank you and the hearing officer for your cooperation in scheduling
the early hearing and your attention to testimony presented

on Thursday,
September 6, 1990.

I would appreciate it if you would give me or Steve Bradbury a call
when the decision is made so that we don't lose a day or two through mailing.

Thank you for your cooperatiom.

Very truly yours, ]

g e e
e,

WILLIAM J. Mc

WIM/clk
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Re: m, L.

Clements,

ID Dept Water Resources,

63-11326

Place: 1301 N. Orchard, Boise, ID

Date: September 6, 1990

Hearing conducted by: Glen Saxton
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1. [} Show to whom dalivered, date, and addresgee’s address. 2. [] Restricted Delivery

{Extra. charge) T - (Extra charge)
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3. Article Addressed to:

Bruce Smith -

Boise 1D 8370%&?5
U
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X
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| &: -Article Number

33506
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BEFORE THE DEPARTMENT OF WATER RESQURCES
OF THE
STATE OF IDAHO
IN THE MATTER OF APPLICATION

NOTICE OF HEARING
FOR PERMIT NO. 63-11326 IN THE

[t N’ e’ N’ e’

NAME OF M.L. CLEMENTS

On May 25, 1990, M. L. Clements filed with the Department of Water
Resources an application for permit to appropriate the public waters of the
State of Idaho. The application was protested by Harvest Farm Co.

The Department has set the matter of protest for a Hearing on
Thursday, September 6, 1990, at 10:00 a.m., in the Upstairs Conference Room,
Department of Water Resources, 1301 N. Orchard St., Boise, Idaho, 83706. The
hearing will be held in accordance with provisions of Chapters 2 and 17, Title
42, and Chapter 52, Title 67, of the Idaho Code, the adopted Rules of Practice
and Procedure of the Department of Water Resources, and Rules 4 and 5 of the
adopted Rules and Regulations of Water Appropriation of the Department of
Water Resources. Opportunity shall be afforded all parties to respond and

present information and argument on all issues involved.

Dated thiscﬂlfay of 62%%££Z y 1990.
D R. TUTHILL, JR., P. 24(’

anager, Western Regional Office




I hereby certify that on the Qﬂrﬁday of W s 1990, I mailed a
true and correct copy, postage prepaid, of the Notice of Rearing and the Order
Denying Petition for Stay of Cease and Desist Order to the applicant(s) and
protestant(s) listed:

ue Taylor
Secretary

M.L. Clements
4121 Rim Road
Nampa, ID 83651

Bruce Smith, Esq.
Nelson, Rosholt, et al
1020 Main Suite 400
Boise, ID B3702

Stephen A. Bradbury, Esq.
Eberle, Berlin, et al
300 N. sixth St.

P.0. Box 1368

Boise, ID 83701

;
]
PAGE 2, NOTICE OF HEARING NO. 63-11326 s S —_— ;g




HEARING INFORMATION
IN THE MATTER OF APPROVAL OF AN APPLICATION FOR PERMIT

In accordance with Idaho Code, Section 42-203, the following
issues are involved in the consideration of the application and protest(s):

1. Will the proposed use reduce the quantity of water under
existing vater rights?

2. Is the proposed water supply insufficient for the purposes
intended?

3. Is the application made in good faith or for delay or
gpeculative purposes?

4. Hag the applicant sufficient financial resources with which
to complete the project?

5. Will the proposed use conflict with the local public
interest?

Any party may request in writing five (5) days before any hearing
that the oral proceedings thereof be taken in the form of stenographic notes
at the expense of the requesting party. Any party may have such stenographic
notes of the oral proceedings, or part thereof, transcribed at his own
expense., A tape record of the proceedings will be maintained for the appeal
period.

If the hearing is conducted by a hearing officer appointed by the
Director, rather than the Director himself, a proposed decision will be
submitted to the parties and the parties may be afforded an opportunity to
file exceptions to the proposed decision and present briefs and oral arguments
to the Director prior to the issuance of a final decision by the Director.
This procedure is required by Idaho Code, Section 42-1701A.

The parties by written stipulation may waive thelr right to a
proposed decision, however, the failure of either party to waive a proposed
decigion will not prejudice the Director’s review of a party’s evidence and
arguments. However, such a waiver will shorten the decision-making process
and may expedite substantially the issuance of a firal decision. Whether
compliance with Section 42-1701A is waived will not affect a party’s right to
petitition for a rehearing of the final decision pursuant to Rule 11 of the
Department’s Rules of Practice and Procedure or affect a party’s right to
appeal the final decision to the district court.

Under the provisions of the Idaho Code, Sections 42-1701A and
67-5215, any court review of the Department’s decision on appeal shall be
confined to the record created before the Department. .

applicant or protestant(s) may allow the Department to dismigs with
prejudice the protest(s) or the application. Any and all cost i
reagson of such non-appearance may be assessed against such non-a ng

parties. , | -l\_Yﬁﬂu
DY

L

Failure to appear at the time and place set for hearing by the “'“

L
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CONVERSATLON MEMORANDUM DATE _ ®fz2f1990
FILE_ 3-1326

NAME OF PARTY _ Boise Kuna Trr Dist
ENPLOYEE  Dave Tottll

RE: ﬂ’\/ﬁr(a,ér/! b\/ﬁZ/
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THOMAS G. NELSON
JOHN A, ROSHOLT

J. EVAN ROBERTSON
STEVEN K. TOLMAN
JAMES C. TUCKER
TERRY R. McDANIEL
GARY D. SLETTE

F BRUCE COVINGTON
JERRY JENSEN
CAROLYN M. MINDER
BRUCE M. SMITH

Ci. RICHARD BEVAN
CARY L. QUIGLEY
TiM §. WILLIAMS
JUSTIN R. SEAMONS

David R.

Eand

—

NELSON, ROSHOLT, ROBERTSON, TOLMAN & TUCKER

Chartered
ATTORNEYS AT LAW

1020 MAIN STREET
SUITE 400
PO. BOX 2139
BOISE, IDAHO 83701-2139
TELEPHONE (208) 336-0700
FAX (208) 344-6034

August 22, 1990

Tuthill, Jr.

Manager, Western Regional Office
Department of Water Resources
2735 Airport Way

Boise,

ID 83705

Dear Dave:

regarding Maurice Clements'

Twin Falls Office
142 3rd AVENLIE NORTH
PQ. BOX 1906
TWIN FALLS, IDAHO 83303-1906
TELEPHONE (208} 734-0700
FAX {208) 736-0041

HAND DELIVERED

I‘M“fv ) ;.Z~' : -I:

\.V.«« ol
I
AUG2 7103y =

Department of Water Resources
Western Regional Office

Harvest Farm Co. has considered the situation
petition for a stay of the (ease

and Desist Order and Mr. Clements' comments at the August 20th
Harvest Farm Company's position is that Mr. Clements:
has failed to show any basis for the Department to grant a

meeting.

stay.

prior to the issuance of a permit.

the C(Clements!
rights,

Farm Co.
at the meeting.

Applications Nos.
19990,

Harvest Farm Co. will not agree to a stay and requests

that the Department not permit Mr, Clements to begin pumping

It is Harvest Farm Company's position that pumping of
well will harm Harvest Farm Company's water

This conclusion is based on previocus Departmental
findings regarding supplemental well applications by Harvest
and statements made by Mr. Clements and his attorney

In the Final Memorandum Decision and Order for
63-10740 and 63-10741,
the Department stated in Pinding No. 17 that there is

issued Pebruary 21,

"observed local well interference for wells located less than a

quarter mile apart.”

was

interference is established.

area is declining. 1In the present s

This £finding was based on testimony by
the applicant's expert witness. Mr. Clegant
stated in the meeting that the nearest JEpE
1,500 feet from the Clements'
Department's previous findings, damage

:‘ﬂﬂﬁ his attorney
‘Lr f o. well

on the
the form of

D b.{_{ J,,

the Department {noted

he has off ed no

In Finding No. 12 in the Order, :
that the protestants' argued that thE groundwater level in the

proof to the contrary. Mr. Maurice Clements f the

most vocal protestants.

He should be required to adhere to his

previous position rather than changing his opinion because it
now suits his particular interest.




pavid R. Tuthill, Jr.
August 22, 1990
Page =-2-

In the Cease and Desist Order, the Department
indicated it may issue a stay if “sufficient facts are set
forth and verified by the petition and supporting documents to
raise issues of fact regarding M.L. Clements' right to divert
and use groundwater from the above identified well." Mr.
Clements came to the meeting with no facts meeting the standard
set by the Department, Mr. Clements admitted after repeated
questioning that the only legal way to pump would be pursuant
to a permit issued by the Department. He acknowledged he has
no permit,

The only other fact that might support a right to pump
prior to issuance of a permit was Mr. Clements' assertion in
his petition that he had been “verbally advised by a
representative of the Department of Water Resources . . . that
he could safely begin pumping water from that new well." After
much discussion, Mr. Clements acknowledged that he had not been
told he could begin pumping, but only that he took a chance on
pumping because a Department employee. told him no protest had
been filed and that a permit would probably be issued shortly.
Mr., Clements conveniently forgot the name of the Department.
employee. However, the falsehoods contained in his petition
cannot be excused or overlooked.

Harvest Farm Co. vigorously protests the inclusion of
such obviously false statements in the petition. Harvest Farm
Co. also objects to such false statements as being the basis in
any way for issuance of a stay.

Another example of blatant disregard for the truth is
Mr. Clements' statement in hig petition that no other water is
available for purchase, Mr. Clements indicated he had.
contacted some neighbors and the Bureau of Reclamation. After
the meeting, I called Boise-Kuna Irrigation District. I was
told by the secretary that a number of Boise~Kuna members had
water available for sale. I asked for a list of people with
approximately 60 acre feet of water since that is what
Mr. Clements indicated he needed. The secretary gave me the
following partial list of people who have idle land with water
available for sale:

Angus Hill Jr. 312 0603 100 a/f

Brad Janicek 50 a/f

Anne Potts Fl 0 a/f

Laver Thorton 922— i iféo as/f

Carol Clemons 466— l a/f
11 199y

L"“L;qg‘_
""‘-..,5_"‘

g
C




David R, Tuthill, Jr.
August 22, 1990
Page -3-

In 1light of these facts, it 1is simply untenable for the
Department to stay enforcement of its Order.

Harvest Farm Co. has stated in the past and continues
to request that fairness requires equal treatment of all
parties, It was obvious during the meeting that equitable
treatment is an important consideration for the Department in
this matter. In previous proceedings before the Department,
when Harvest Parm Co. offered a compromise solution to meet the
concerns of Mr. Clements and attempt to avoid possible damage
to Harvest Farm Company's irrigation system, Mr. Clements
clearly established his position. In his June 14, 1990, letter
to you, Mr, Clements' stated that any damage to the Harvest
Farm Co. system was an "economic one" that was self-inflicted
and "not one of concern to [Mr. Clements])." He further stated
that if Harvest Farm Co. was required to disconnect its
irrigation system, then that was "simply a cost of acting
outside the scope of its contractual and legal duties".
Mr. Clements has shown no sense of reasonableness or fairness
in regard to the situation faced by his neighbors. Now that he
is in a similar situation, he argues "this is different™,

Mr. Clements has shown no fact that establishes a
right to pump water from the well, His only argument is he
needs water to avoid economic damage. That 1is simply
insufficient given the standards imposed by the Department in
order to stay the Cease and Desist Order. If the Department
considers staying the order, the only reason would be based on -
equitable treatment, Equitable treatment under the precedent
established by Mr. Clements requires that the order remain in
effect,

Sincerely,

<

Bruce M, Smith
BMS/dj
50171
cc: George Fenn
Sherl Chapman

LT
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EserLe, BeErLIN, KADING, TURNBOW & MCKLVEEN,
CHARTERED

ATTORNEYS AND COUNSELORS AT LAwW
CarPITOL ParK PLAZA TELEPHONE
300 NORTH SIXTH STREET (208) 344-8538
POST OFFICE BOx 1368 (20?}‘335":_';:‘2
STEPHEN A. BRADBURY BoISE, IDAHO 83701

D E@EWE

AUG 17 1990

JAMES L. BERLIN
OF COUNSEL

T. H. EBERLE {I9#22-1977)

August 16, 1990

Dapartment of Water Resources

Mr. Gary Spackman, Manager

Water Right Permits Section

Idaho Department of Water Resources
1301 North Orchard Street

Boise, Idaho 83720

Re: Petition of Stay of Cease and Desist Order -
Application for Permit to Appropriate Water
No. 63-H236 - M. L. Clements

B2
Dear Mr. Spackman: e

Enclosed is an original Petition for Stay of Cease and Desist Order
and Request for Administrative Hearing in the above referenced matter. As we
discussed in our telephone conversation of August 15, 1990, Mr. Clements will
run out of irrigation water available to the subject land on August 20, 1990.
For that reason, we are requesting that this petition be given expedited
treatment and a hearing be held on or before that date. Please let me know as
soon as possible when a hearing can be scheduled.

In order for us to adequately prepare for that hearing we are in need
of a copy of the Department’s entire file pertaining to Mr. Clements’ Application
for Permit and the Cease and Desist Order. | would appreciate it if you could
arrange to have copies made of all materials in that file, including the
Applciation, all protests, any orders issued, all correspondence and any
memoranda or notes made in connection with the Application or the Cease and
Desist Order. We will, of course, be pleased to pay any reproduction costs

| Mickarumey

: DECll 1990 f




Page 2
Mr. Gary Spackman
August 16, 1990

Thank you for your attention to this matter. [ will look forward to
hearing from you in the immediate future.

SAB/jt
Enclosure

cc: Dave Tuthill
Bruce Smith, Esq.
Maurice Clements
(All with enclosure}




William J. McKlveen

Stephen A. Bradbury

EBERLE, BERLIN, KADING, TURNBOW
& McKLVEEN, CHARTERED

300 North Sixth Street rtment of

P. 0. Box 1368 epartment of Water Resowoes

Boise, Idaho 83701

Telephone: (208)344-8535

Fax: (208)344-8542

E@EWEl

AUG 17 1990

Attorneys for Petitioner

BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES
OF THE

STATE OF IDAHO

In the Matter of Application for Permit ) PETITION FCR STAY
) OF CEASE AND

To Appropriate Water No. 63-11236 In The ) DESIST ORDER AND
) REQUEST FOR
) ADMINISTRATIVE
)

HEARING

Name of M. L. Clements

COMES NOW M. L. Clements, by and through his attorneys of
record, Eberle, Berlin, Kading, Turnbow & McKlveen, and hereby
petitions the Director of the Department of Water Resources of the
State of Idaho for an order staying the effect of that certain
Cease and Desist Order dated July 31, 1990 in the above captioned
matter and further regquests an administrative hearing before the .
Department pursuant to Idaho Code §42-351, and states and alleges
as follows:

1. On May 25, 1990, M. L. Clements filed an Application

for a Permit to Appropriate Water, numbered 63-11236 proposing the

diversion of 1.6 cfs from ground wateM;gﬁgﬁlmn OJE 80 acres

D& ‘ -
PETITION FOR STAY, P. 1 2% 1990 ;
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located in the NE 2% of the SW % and the NW % of the SW ¥ of
Section 20, Township 2 North, Range 2 West, B. M,

2. The above referenced Application for a Permit
contemplated the use of water to be directed through the proposed
well to be supplemental +to the existing water rights for the
gsubject parcel of property, which water is delivered to the
property by the Boise-Kuna Irrigation District.

3. On May 25, 1980 M. L. Clements obtained Drilling
Permit No. 63-90-W-117 authorizing the drilling of a well in the
NW % of the SW % of Section 30, Township 2 North, Range 2 West,
B. M.

4. Sometime later, more +than 30 days after the above
referenced Application for Permit had been filed, M. L. Clements'
was verbally advised by a representative of the Department of
Water Resources that no protest to his Application for Permit had
been filed, that his application for a permit would in all
likelihood be approved, and that he could safely begin pumping
water from that new well.

5. On or about July 14, 1990, M. L. Clements began
diverting water through that well and applying water to the lands
described in his Application for a Permit for irrigation purposes,
and continued to do so until served with a copy of the above
referenced Cease and Desist Order, in reliance upon the verbal

advice given by the above referenced representative of the

Department of Water Resources. Mr. Clementﬁmﬁfn&:} so for
)

DEC11 1945
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approximately three weeks prior +to his receipt of the Cease and
Desist Order.

6. On or about August 6, 1990, the above referenced
Ceage and Desist Order, dated July 31, 1990, was served upon M. L.
Clements.

7. In a normal water vear, sufficient water for the
irrigation of the lands described in the subject Application for
Permit 1is provided by the Boise-Kuna Irrigation District.
However, during the 1989 irrigation season, all water available
was used, thus leaving no carryover water for the 1990 season.
The only water for the 1990 season came from new allotted water in
the amount of 139.68 acre feet. That amount of water is
insufficient +to irrigate the subject land for the entire
irrigation season. Only 5 days of water are now available to the
subject land through the Boise-Kuna Irrigation District.

8. In order to supplement the water available for
irrigation of the subject lands, M. L. Clements purchased
approximately 60 acre feet of water -- 20 days worth -- from a
neighboring landowner at a price to be negotiated in the future.
No other water is available for purchasé by M. L. Clements.

9. The water to be supplied by the well described in the
subject Application for Permit 1is needed for the irrigation of
beets and hybrid sweet corn now being cultivated on the subject
lands. In addition, that water is needed for the fall preparation

of those lands for the cultivation of wheat.

- MiCROFuMED

bevid jyyy i
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10. 1In the event that M. IL.. Clements is prevented from
diverting water through the well described in the subject
Application for Permit, Mr. Clements will sustain a crop loss in
the estimated amocunt of $7,280.00.

11. The protest against Mr. Clements” Application for
Permit filed by Harvest Farm Co. is not well founded and is
unlikely to be upheld making the above referenced Cease and Desist
Order unnecessary for the reasons that the nearest point of
diversion of water maintained by Harvest Farm Co. is approximately
one-quarter of a mile away from the subject well, that Harvest
Farm Co. has not and cannot present any evidence of damage to its
water rights (as is evidenced by the lack of damage caused during

the three weeks that the subject well had been in operation), and

that the subject well will not interfere with other prior rights

as 1is evidenced by the 1lack of interference, during the three
weeks that the subject well was in operation, with M. L. Clements’-
own domestic well located approximately 250 feet from the subject
well.

12. The protest against Mr. Clements” application for
permit filed by Harvest Farm Co. is also not well founded and is
unlikely to be upheld, making the above referenced cease and
desist order unnecessary for the reason that the Department of
Water Resources issued a Memorandum Decision and Order dated
February 21, 1990 by which it approved the Applications for Permit

No. 63-10740 and 63-10741 in the name of Bing FroMiWW}[

(now known as Harvest Farm Co.) permitting Harvest Farm Co. to

Devll e

N
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divert ground water from sources approximately three-quarters of a
mile from +the point of diversion ¢f the subject application. In

doing so, the Department of Water Rescurces relied upon the

testimony of Harvest Farm Co. s witness, Mr. (Shlrl hapman, that
water 1is available for appropriation in that area. The
protestants are, therefore, precluded by the doctrine of

collateral estoppel from not taking a contrary position.
WHEREFORE, the applicant, M. L. Clements, regquests that an
order be issued staying the impact and effect of the Cease and
Desist Order issued in the above captioned matter on July 31, 1990
and that an administrative hearing be held prior to August 20,
1990.
DATED this Jéé_;’day of August, 1990.

EBERLE, BERLIN, KADING, TURNBOW
& McKLVEEN, CHARTERED

su il ) Yo

Willlam . McKXlveen

PETITION FOR STAY, P. 5




CERTIFICATE OF MAILING

B
I HEREBY CERTIFY that on the [é{ day of August, 1990, a
true and correct copy of the within and foregoing PETITION was
served upon the following attorney by depositing the same in the
United States Mail, postage prepaid, in an envelope addressed as
follows:

Bruce Smith, Esqg.

Nelson, Rosheclt, Robertson, Tolman & Tucker
P. O. Box 2329

Boise, Idaho 83701

S 7

Willgﬁm J. McKlveen

i
PETITION FOR STAY, P. 6 { = e f




Application No., 63-11326
SPECIAL NOTE:

PROTEST INFORMATION SUEET

Protestant — Name(s)

Harvest Farms

L..

Address __ Farm Office, 13735 Missouri Ave, Nampa, ID

"
T

Attorney - Name & Address Bruce Smith, 1020 Main, Suite 400;

Boise, ID

Date Filed June 21, 1990 Protest Date July S, 1990

Issues

Applicant - Attorney - Name & Address

Dates:

Acknowledgement letters:

llearing Notice:

llearing Date:

Other: i DEC]] m”] .

:

Protest Information submitted in Computer (following hearing):




| State of 7 1ho | —

DEPARTMENT OF WATER RESOURCES
1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720 -(208) 327-7900

CECIL D. ANDRUS
GOVERNOR

: July 31, 1990 R. KEITH HIGGINSON
1 DIRECTOR

Bruce Smith CERTIFIED MAIL #33506

Nelson, Rosholt, et al
1020 Main, Suite 400
Boise, ID 83702

RE: Application for Permit to Appropriate Water No. 63-11236 in
the Name of M.L. Clements

Dear Mr. Smith:

Enclosed is a Cease and Desist Order on the above referenced
permit. Please note the date in which to cease and desist
irrigation of land and also the deadline in which to reguest a
hearing.

If you have further questions concerning this matter, feel

free to contact this office.
i

Respectfully,

g ke

GARY SPACKMAN, Manager
Water Right Permits Section

GS:js
Enclosure

cc: Western Region
!
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State of 7 1ho —

DEPARTMENT OF WATER RESOURCES
1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720 -(208) 327-7900

CECIL D. ANDRUS
GOVERNOR

July 31, 1990 R. KEITH HIGGINSON
DIRECTOR

M.L. Clements CERTIFIED MAIL #33507

4121 Rim Road
Nampa, ID 83651

RE: Application for Permit to Appropriate Water No. 63-11236 in
the Name of M.IL. Clements

Dear Mr. Smith:

Enclosed is a Cease and Desist Order on the above referenced
permit. Please note the date in which to cease and desist
irrigation of land and also the deadline in which to request a
hearing.

If you have further questions concerning this matter, feel
free to contact this office.

Respectfully,

By Spackoa

GARY SPACKMAN, Manager
Water Right Permits Section

GS:js
Enclesure

cc: Western Region




P.O. Box 1005
Nampa, idaho 83651

%

T
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ROB WHITTNEY
DEPT. WATER RESOURCES
STATE OF IDAHO
2735 AIRPORT WAY
BOISE, IDAHO __83705
]
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LAYNE OF IDAHO, Inc.

&

P.0. Box 1005,
Namps, Idaho 83651
(208) 466-7376
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LAYNE OF IDAHO, Inc.
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P.0. Box 1005
Nampa, Idaho 83651
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| FILE 63-1 13%86"° —
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Form 235-1 — Drilling Permit No. . &3~90~uw/— //7
- 9/89 Vater Right Permit . . (£, 3-//324 AFA

Injection Permit No. —_—
ECRIVE
2 MAY301990° =

Depastment of Water Resources .

State of Idaho
Department of Water Resources

DRILLING PERMHMIT

1. Applicant MQ C/eme-mls
2 Mailing Address il I /@gd . Nﬁﬁ}pa

Telephone Lyag-2101/

b() Well Owner { ) Vell Operator ( ) Other, specify

3. Proposed vell location Nuw 1/4 S/ 1/4, or Gov't lot No. ’
| Sec. 30 y Twp. 2N y Rge. y X% y County C’Auqem} ’

: J
Street Address of Well Site '

Lot, block and subdivision

4. Proposed use of well:
() Single family or stockwater use (less than 13,000 gallons per day)
()Q Irrigation (more than 1/2 acre)

( ) Monitoring - A well bore schematic and map is required for each well.
No. of proposed wells:

{ ) Other (describe fully)

5. Well construction information:

(X) New well ( ) Deepen ( ) Replace - See Condition 9.

B. Proposed surface diameter /[,” Maximum depth 500 d

C.I Anticipated bottom hole temperature:
() 85°F or less (Cold water well) .

() 85°F to 212°F (Low temp. geothermal well) MgﬂF.« '
( ) 212°F or more (Geothermal well) é} % F"'MED

e

6. Construction Start Date Q,-,/y, / /4?(} 11 ‘ i
| UL 1991 :
7. Anticipated Well Drlller
. NOTE: The actual well dr:. er mu t be tlfled to dr1llmg. _ :
8. Applicant’s signature Wfb

Title
‘ (Owner, Firm Representative, Other)




ACTION OF DEPARTHMENT OF WATER RESOUREES

—

This Permit is /’}Yp{mu( . Date ) Zb’//‘?fo
L J o’

If approved, this permit authorizes the construction of a well subject to the following
. conditions. READ CAREFULLY!

GENERAL CONDITIONS:

1. The well must be constructed in compliance with the applicable statutes, specific
conditions of approval shown on the water right permit, injection well permit, trans-
fer or amendment and the rules and regulations of the Department for water approPri— -
ation, injection wvells and well construction standards. | :

2. This drilling permit is val;d for two (2) months from the above approval date for the
start of construction and is valid for one (1) year from the approval data for comple-
tion of the well unless an extension has been granted.

3. This permit does not constitute the approval of the Distriet Health Department or the
Idaho Department of Health and Welfare which may be required before constructicn of
this well.

4, The well shall be constructed by a driller currently licensed in the State of Idaho
wvho must maintain a copy of the drilling permit at the drilling site. N —

5. Approval of this drilling permit does not authorize trespass on the land of another
party.

6. This permit does not constitute other local, county, state or federal approvals which
may be required for construction of a2 well.

This drilling permit does not represent a right to divert and use the water of the
State of Idaho.

8. If a bottom hole temperature of 85°F or greater is encountered, well construction
shall cease and the well driller and the well owner shall contact the Department
1mmedletely

9. If this permit is for a replacement well, the well being replaced must be abandoned in
accordance with Department Rules and Regulations.

5% ECIFIC CONDITIONS:

;@»-’-( 2. ] IA;CZ(// J«-. Mff‘ WNestera ﬂ(f/om/ 69,[#,5‘
Signature qf Authorized D Agyartment Representative Titre
Receipt No. WoO/24o § Receipted by yFt.,  Fee JOO 2% pate Mn:l 15~ /790

exresion of o reent — [IPROEH

. Extension approved by Approval Date
This extension is good for 60 days beyond the above extension approcgicaakéwﬁo

| i

¥ 4
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{ : AL § X

S r——— . v,




INTER-DEPARTMENT MEMO — 1

DATE 7/{3 ;&
FROM \/K/

TO

F
!
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Dr@EHWE | - S
JUL 24 1999

Department of Water Resources
Western Regional Office




CONVERSATION MEMORANDUM DATE_ X 3 @ .t %‘Q
FILE [63- /13

NAME OF PARTY ¢ Smy \QQ,_..,\MH_{ L@ lamok‘%,oﬁo
EMPLOYEE T~ & (336-0100)

RE:. p\{‘ﬂ J‘&‘lﬂ

W Suih Q&[Lgff CONCevnypy D&U{
T\,._J»lm'\\ ’¢Ll¢r cfcMLﬂ.c/ JO)rU\i/ 20,
o_clu\s\\\q T howas NJL S )?o..-ﬁ WA
Clema s 'y Jics dion (C£2511336) Wos
Jo {u Mpmf;u 23 i,LJN ~ ie omkxg >2 21 fonk

WABN \K\M (een P\ 1([
— U covdoctsd G lon Say lm Coed!
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NELSON, nOSHOLT, ROBERTSON, TOLMAN & UCKER
Chartered
ATTORNEYS AT LAW

THOMAS G, NELSON Twi i

JOHN A. ROSHOLT 1020 MAIN STREET 42 ;vn:in.\t'aelr!lsu?sg:m

J. EVAN ROBERTSON SUITE 400 RO, BOX 1906
IS::‘VEE:CKTLC::I.KA::N P O. BOX 2139 TWIN FALLS, IDAHO 833031506
TERRY R. McDANIEL BOISE, IDAHO 83701-2139 TELEPHONE (208) 734 G700

GARY D SLETTE

FAX (208) 736-0041

TELEPHONE (208) 336-0700

E BRUCE COVINGTON FAX (208) 344-6034

JERRY JENSEN

CAROLYN M. MINDER

BRUCE M. SMITH

G. RICHARD BEVAN

GARY L. QUIGLEY ‘m. j -
A ’.OWH;’LISLTSKIN 1 23 1990 i ’ "’..&\ Li’ :
ISS;T'I‘N :. SEAMONS July ! et JUL 2 4 TE]UU -

Departiment of Water Resources
Wastern Regional Office
David R. Tuthill, Jr.
Manager, Western Regional Qffice
Department of Water Resources
2735 Airport Way
Boise, ID 83705

Re: Water Right Application #63-11326
In The Name of M.L. Clements

Dear Dave:

In response to your letter of July 20, 1990 regarding
the above application, please see the attached Notice of
Protest filed with the Department on June 21, 1990. 1In light
of the Department's response to the Harvest Farm Co. situation,
it is only equitable that Mr. Clements not be allowed to pump
prior to the issuance of a permit. It is also interesting that
no one except Harvest Farm Co. protested this application in
light of the protests to the Harvest Farm Co. application which
preceded Mr, Clement's application. This is a clear indication
that the protests to the Harvest Farm Co. applications were not
based on valid objections. It is Harvest PFarm's position that
if the Department is to be consistent, a Cease and Desist Order
is not only warranted but is required.

s.incerely; o \\‘“‘_-“ 4

Bruce M. smith oo

)

uev |
BMS/dj \
48631 3
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BEFORE THE DIRECTOR OF THE DEPARTMENT QOF WATER RESOQURCES

OF

JUN 21 1990

?

* % % &k &k * *x * * * * &

IN RE APPLICATION FOR PERMIT

PROTEST N
NO. 63-11326 Department of Water Resources

e st Vo et

k k k¥ % % % * %k * k % %

COMES NOW, HARVEST FARM CO., through 1its attorney of
record Nelson, Rosholt, Robertson, Tolman & Tucker, and
protests the approval of application No. 63-11326 in the name
of M.L. Clements. Harvest Farm Co. is the holder of existing
water rights in the area of proposed development and the
proposed development 1is likely to detrimentally afect those
water rights. This protest is based on the belief that the
application if approved: (1) will reduce the quantity of water
available under existing rights, (2) that the water supply is
insufficient for the purpose for which it 1is sought to be
appropriated, and (3) that approval will conflict with the

local public interesmﬁ lﬁ[“ 1
o F 4
1

iyl

DATED this y of June, }1990.

DLUj'l 3 NELSQN, ROSHOLT, ROBERTSON,
TOIYMAN & TUCKER

Bruce M. Smith

3680p
PROTEST -1-




-State of L .ho -
' DEPARTMENT OF WATER RESOURCES
Western Region, 2735 Airport Way, Boise, Idaho 83705 - (208) 334-2190

CECIL D. ANDRUS

GOVERNOR
R. KEITH HIGGINSON
July 20, 1990 E@Euvq CRECTOR
JUL 24 1990
Thomas G. Nelson, Esq.
Nelson, Rosholt, Robertson, Department of Water Resources

Tolman & Tucker
P.0. Box 2139
Boise, ID 83701-2139

RE: Water Right Application‘#63-11326 in the name of M. L. Clements
Dear Mr. Nelson:

The above-referenced application was advertised with a protest date of
July 9, 1990, and no protests were received. The application was forwarded to
the State Office earlier this week for final approval. They anticipate
issuing the permit on Monday, July 23. Due to the lack of protestants to the
application, and the fact that there appear to be no other impediments to the
approval of the application, a Cease and Desist Order does not appear to be
wvarranted at this time.

Please let me know if I can further assist you is this matter.

Sincerely,

g z:r’man

DAVID R. TUTHILL, JR., P.E.
Manager, Western Regional Office

DRT:st

A/chfRState 0ffice

MICROFILMED

Deull Towl




THOMAS G. NELSON
JOHN A, ROSHOLT

1. EVAN ROBERTSON
STEVEN K. TOLMAN
JAMES C. TUCKER
TERRY R. McDANIEL
GARY D, SLETTE

E. BRUCE COVINGTON
JERRY JENSEN
CAROLYN M. MINDER
BRUCE M. SMITH

G. RICHARD BEVAN
GARY L. QUIGLEY

—_—

NELSON, ROSHOLT, ROBERTSON, TOLMAN & TUCKER
Chartered
ATTORNEYS AT LAW
Twin Falls Office

1020 MAIN STREET 142 3rd AVENUE NORTH
SUITE 400 RO. BOX 1906
PO. BOX 2139 TWIN FALLS, IDAHO 83303-1906
BOISE, IDAHO 83701-2139 TELEPHONE (206) 734-0700
. FAX (208) 736-0041
TELEPHONE (208) 336-0700 o
FAX (208) 344-6034

TIM ). WILLIAMS
SHARON F, DUNKIN
JUSTIN R. SEAMONS

v

July 17, 1990
JUL 18 1330

Depariment of Water Resources
Wisterny Degional Office
David R. Tuthill, Jr.
Manager, Western Regional Office
Department of Water Resources

2735 Airport wWay
Boise, ID 83705

Re; Clements Application No., 63-11326

Dear Mr. Tuthill:

Mr. Clements is pumping the well which is the subject
of Application No. 63~-11326. This was personally observed by
personnel of Harvest Farms Co. on July lé and 17, 1990.

Since the application has not been approved, use of
the water is improper and contrary to the laws of the State of
Idaho. If Mr. Clements does not terminate the use of the water
at once, the Department should issue a cease and desist order
immediately.

If you need anything further prior to terminating this
improper diversion, feel free to give me a call.

Yours Vv uly,
%

Thomas G. Nelson

TGN/4dj

48401

cCc: George Fenn
M.L. Clements

NICRORILMED |
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BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES

OF

STATE OF IDAHO D E@E&W@ ,
REAAS L

¥ % % k% * % * % *x * % *

JUN 21 1990

IN RE APPLICATION FOR PERMIT

PROTEST
NO. 63-11326 Department of Water Resources

T Vs s’

% % % k % % % % % * *

COMES NOW, HARVEST FARM CO. through its attorney of
record Nelson, Rosholt, Robertson, Tolman & Tucker, and
protests the approval of application No. 63-11326 in the name
of M.L. Clements. Harvest Farm Co. is the holder of existing
water rights 1in the area of proposed development and the
proposed development 1is 1likely to detrimentally afect those
water rights. This protest is based on the belief that the
application if approved: (1) will reduce the quantity of water
available under existing rights, (2) that the watér supply is
insufficient for the purpose for which it 1is 'sought to be
appropriated, and (3) that approval will conflict with the
local puplic interest.

DATED this _%/_f day of June, 1990.

NELSON, ROSHOLT, ROBERTSON,
TOLMAN & TUCKER

- MEROFLMED |~ . 0=

Dtb]-llbdu Bruce M. Smith

3680p '
PROTEST ~1E_




Form No. 202a.
3/89
STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES
APPROPRIATION APPLICATION ANALYSIS SHEET

/

INITIAL REVIEV BY: DATE: o — 3 O ~ 2/ APPLICATION: /;_3 -// 32

REQUIRED INFORMATION

~ Name: (If applicant is a corporation or partnership, names and addresses for the
irector, officers, and other partners must be included.)
Address:
Source: (See USGS Quad for names of water sources)
~—Point of Diversion: (10 acres for spring, lot & block descriptions for
Subdivisions, local name)
County:
—TQuantity: (flow and/or volume) Gov't. Lots:

~~Period of use: Ef P/D
:;:ngure of proposed use: (Include descrlption of use) P/U
Description of diverting works: - : , :
Time required for benef1cia1 use of water: ‘¢ R .
" Place of use or acres irrigated: Co .
Map: " '
ignature: (If applicant is corp., partnership, or mun1c1pa11ty, title of
//,eignatory is required)
Fee:

Yes No* In form to receipt:

ADDITIQNAL INFORMATION

YES NO
/////f Overlapping place of use: (Describe source & relationship to present

plication on the back.)
_Ac:”/fggerlapping point of diversion:
Field check required: Field check by:
Fleld report attached:
_—___Critical groundwater area:
7 Groundvater management area:
Diversion within interim protected river area
— Send dam safety information:
'Send power requirement letter:
~— Send fish farm requirement letter:
Pover residency affidavit:
— Pover efficiency form:
Vithin trust water boundary: (If yes, attach Trust Water Supplementary
Analysis Sheet.)
Diversion greater than 5 cfs or 500 af: (If yes, attach lLarge Diversion
supplementary analysis sheet.)
—— *REQUEST ADDITIONAL INFQRMATION FROM THE APPLICANT 'D

Hl

———

DATE REQUESTED:
Additional information on reverse side:

T * JUL 181930

Department of Water Resources

Nl | HHH!




PROCESSING APPLICATION NO. élj - //320
YEi/wL
~ In form for advertising:

Statewvide advertising:

N |

" Fee amount, receipt number and date recorded on application:
SEND COPIES TO
YES NGO YES NO
/ I.D. Health and Welfare -~ U.S. BLM
/7~ 1.D. Fish and Game — 7 U.S. Forest Svc.
i ~~ I.D. Lands 7 Water Dist. #
~— Adjudication Bureau 4 Other

FINAL REGIONAL PROCESSING REVIEW

N

=

0
' Affidavit of publication received:
Application published correctly: If not, record action taken.

AN

I
I

~

t

‘/‘/ . / Publication dates and paper recorded on appllcation

Protests received. Final date for protest s g /750
Protest dates, resolution of protest recorded s6n lication:

- A/Recommendations attached: ¢, P
"7 o7  Measuring device required
/Heasurlng port required: /‘704«)7&-9#' FO)‘CG P05

ﬁ 7 Vater delivered by water master? District # QB
- Special conditions of approval or cover letter:

- See below for additiongl i formy‘

Recommended Date or Priority 5/zs [1990 ¥ L,

Recommended by: r7 2748 Date 7//7/ 1990
—7

STATE OFFICE RiVIEW Z 2 ; i
_ _ oy Y
See below for additional information. By Z ) Date‘%m

ADDITIONAL INFORMATION




63-11326

CLEMENTS, M. L.
4121 RIM RD.

ID 83686

GROUNDWATER

Diversion Pt: LOT 3 (NWSW) Sec 30 T 02N R 02W
IRRIGATION { 1.600 CFS)

Total Diversion: { 1,600 CFS8)

Date Filed: 5/25/ 1990

TO2N RO2W S30 NESW Lot 3 (NWSW)

80.0 ACRES TOTAL

WICROFILMED

DEUVI T 14940

-




‘trb @l&l&\/% | T
Form 'J STATE OF IDAHO USE TYPEWRITER OR

6789 DEPARTMENT OF WATER RESOURCES BALLPOINT PEN
JUL 16 1980 _

WELL DRILLER’S REPORT

i Department of WitatRdavurecmires that this report be filed with the Director, Department of Water Resources
Waestern Regional Office  within 30 days after the completion or abandonment of the well.

1. WELL OWNER 7. WATER LEVEL
Name M . L. G‘LEMENTS Static water level 98" feet below land surface.
4121 Rim Rd. _ Flowing? [ Yes O No G.P.M. flow
Address . Nampa, ID 83686 Artesian closed-in pressure _ p.5.i0.
) Controlled by: [ Valve [ Cap F Flug
Owner’s Permit No. 63-11326 -~ £3-90-W-117 Temperature OF. Quality
Descrilre artesian or temperature zones below.
2. NATURE OF WORK 8. WELL TEST DATA
[_J New well (] Deepened U Replacemeni Kl Pump (1 Bailer O Air 1 Other
[[J Well diameter increase
L] Abandoned (describe abandonment procedures such as Discharge G.P.M. Pumping Level Hours Pumped
materials, ptug depths, etc. in lithologic log) 500

3. PROPOSED USE

O Domestic & Irrigation O Test [J Municipal 9. LITHOLOGIC LOG
g Igtc:]usrtrlal O Stock [J Waste Dlsptzssal:ic; Irl;ectl)on Bore| Depth ' Water
e pecity type Diam.{From| To Material Yesl No
‘ . 28" 0 8| Volcanic ash ar._clay
4. METHOD DRILLED ‘ 8| 49| Calechie ar hard pan-sme.gyl
O Rotary {0 Air 1 Hydraulic {J; Reverse rotary 494 24| Black (11, ngprq )
O Cable O Dug LI Other 241 661 Black Cinders.w/sm.amts

White & Red '

66| 80| Br,.Sand,Calechie w/itt1{cinhds

See attached sheet 80| 90| Br. Sand - Black Cinder
( ached s ) 901 92| Black Cinders

5. WELL CONSTRUCTION

JT

Casing schedule: K.] Steel | Concrete D Other 9 2 9 4 Grey Sand & Grev ClaV ( h rd )
Thlckness. Diarnmaf From To 94|101| Brn.Sand & Grev Clav(hakd)l

- inches inches + feet feet 10L|107| Brn. Sand & Gravel =

_ inches inches feet feet 107109 Sam:’t & Hard Clav

_ inches inches feet feet 109(112| Gravel & Sand

— inches . inches Feet feat 112[113] sand w/some gravel

Was casing drive shoe used? [J Yes B¢ No 113]115| Gravel & Rock

Was a packer or seal used? [ Yes G} No 115(133! Sand,gravel & Rack

Perforated? O Yes & No .

1331193 (‘TJ:V l'"'l::nlr

How perforated? Ll Factory O Knife 0O Torch O Gun 1931196 Mpd Brn fand & Sandston
Size of perforation ‘inches by inches 196 204] Brn. Sandv Clawv .. v
| Mumoer From To 2041210l clay & Brn. Sand. X

- — perforations feet feet 210|216| Br. Clay w/lttle.Brn. Sapd
. __ perforations feet feet 2161222 Br. Sand' w/s ‘/_)_\:.C Ly
- perforations feet feet 29229 hmghunks_GmCla By ;; 3
Well screen installed? Yes O No (See attached 229 2:-12 - gizz giElSClav Y& «—pah
ponufscnurers name.——Rogcoe_Moss 233 72;12_—8 and—w/ l—;—t tie-Clay—— X|
;TF:: tor #Wéﬁrﬂapm——- MDdEIfeNe:'u';‘_““"‘—Tﬂ 242 1256 RArey Brn.Clay.w/ Sand X

ameter ze m 9%
Diameter ____ Slotsize _____ Set from feet to feet %gg %g‘g”_g?i‘y _gléﬁégr‘é‘gi’gy{ﬁﬁzg’& i_
Gravel packed? 03y Yes 0O No 0O Size of gravel 3/8— 268|282 Greenish Blu Clay w/sme|sahd
Placed from 18 _ feetto 604° feet 282 1291] Greenish Blue Clay
Surface seal depth _ 18 . swetiw usea .tseal: O Cement grout 2911301 " (w/Sma.amts.,

O Bentonite 3¢ Puddling clay o _ . Blue Sand)

Sealing procedure used: [ Slurry pit [ Temp, surface casing

3011304 Greenish Blue & Blck.Clay

El}pverbore to seal depth 304 [332 " " Clay & " "
Method of joining casing: [ Threaded [J Welded O Solvent _ 332(341] Greenish Blue Clav w/
Weld very small amts. sand.
O Cemented between strata |
Describe access port L 10. '
Work started __ 6/13/90 finished __6/20 /90

i
6. LOCATION OF WELL 11. DRILLERS CERTIFICATION !

Sketch map location must agree with writgtfn tomggﬂf- 1/We. certify that all minimum well construction standards were
N l[”[ﬂcomplied with at the time the rig was removed. .
‘: Subdivision Name 5 fPETE COPE DRILLING CO., INC.
o o o s v e o e e ] H F
? tLy 1 Iy Firm Name irmNo. _ 213
I
1
4

ol | ; - 6505 W. Chinden-Blvd.

x! / Agdress Meridian, ID Date
e i lot No. Block No. s o i
' | gned by {Firm Offlc:al) 7 = 7)/,7 o

/-"-; ,

S \
County >
ounty __Canyon T - {Operator} ___ /g : _@fﬂg_

N
.. NW% _SW_"%Sec 30__,T. 2N SIIR _2Ww. wil)




Continued - Page 2

Fprm 2387
6/89

1}

STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

WELL DRILLER’S REPORT

USE TYPEWRITER OR
BALLPOINT PEN

State law requires that this report be filed with the Director, Department of Water Resources

within 30 days after the completion or abandonment of the well.

1. WELL OWNER 7. WATER LEVEL
Name M. L. CLEMENTS Static water level feet below iand surface.
Flowing? U Yes [ No G.P.M. flow
Address Artesian closed-in pressure p.s.i.
Controlled by: [ Valve 0O Cap [J Plug
Owner's Permit No. Temperature oF. Quality
Describe artesian or temperature zones below.
2. NATURE OF WORK 8. WELL TEST DATA
Cl New well [[] Deepened I Replacemeni (1 Pump O Bailer a Air C1 Other
L} Well diameter increase
[} Abandoned (describe abandonment procedures such as Discharge G.P.M, Pumping Leval Hours Pumped .
materials, plug depths, etc. in lithologic log)
3. PROPOSED USE
0] Domestic O Irrigation [J Test O Municipal 9. LITHOLOGIC LOG _
g :;c'l:strml O Stock [0 Waste DiSDO(SEN o; lnjecu,on Bore Depth ‘ Water
ther specify type Diam.|[Erom| To Material Yes| No
28" 341 343 Greenish Blue Clay
O Rotary O Air M Hydraulic [J Reverse rotary 343] 343 Grs;;;sgmﬁiugfcézzd
O Cable ) Dug L] Other 345| 349 Greenish Blue Clay w/
. more sand
5. WELL CONSTRUCTION 349] 376] Clay (Rlueish Green)
" n n
Casing schedule: [0 Steel {J Concrete [ Other 3761 406 cma Ambe fand +_n:':
Py S
Thickness Diameter From To 406| 417 Bluea‘ClT;VqW/:I?i amt .blu
. inches inches + feet feet . Blue S_andstor.*le *
— ::2::: ;::::: ;:Ztt :::: 417/ 420 Fine Blue sand w/clay
T hes inches oot eot 4201444 Blu clay w/sm.amt.fine |sand
— e 444| 454 Blu Clay
Was casing drive shoe used? O Yes B Ne 454| 471 Fine Sand w/clav e
Was a packer or seal used? [ Yes O No 471] 472 Coarse Sand X
Perforated? O Yes [ No 472| 480 Coarse Sand w/clay X
How perforated?  [J Factory DO 'Knife O Torch [ Gun 480| 500 Fine Blue Sand X
Size of perforation inches by inches 500/ 503 Coarse Sand A
Number From To 503| 510/ Coarse Sand_w/clay
— — perforations feet feet 510( 513 Fine & Coarse grey sand
. __ perforations feet feet small amt. clay
- _ perforations feet feet 513/ 516] Fine to coarse grey sand
Well screen instailed? [ Yes O No w/half clay
.I!\flanufacturersname —— 5161 5200 Fine grey sand w/littlel cllay
ype odel NO. — 520| 522 Fine grey sand & Coarse
Diameter ____ Slot size Set from feet to feet sand w/hard clay.
Diameter __ Slot size Set from feet to feet 522| 528] Grey Clay & Fine grey sand.
Gravel packed? T[] Yes 0O No [J Size of gravel 528/ 533 Fine & Coarse grey sand
Piaced from __ feetto __ feet w/sma. clay chunks.
. Surface seal depth . aeliu used o seal: [ Cement grout 533/ 534 Grey Clay & Fine Grey Sa:ﬁd
.l:l Bentonite a Puddlingg clay W] - 534] 546 Clay chips,Sandstone & | A
Sealing procedure used: [ Slurry pit O Temp. surface casing qrey (fine) sand )
o D) Qverbore to seal depth 546| 552 Sandstone & Fine grey sand.
Method of joining casing: [0 Threaded O Welded O Solvent 52| 554 Coarse & Fine sand w/ X
Weld Sandstone, '
O Cemented between strata
Describe access port 10.
Work started finished
6. LOCATION OF WELL 11. DRILLERS CERTIFICATION
Sketch map location must agree with written lgcati 2. [/We certify that ail minimum well construction standards were |
N EC;- ;; i pFﬁ&qED complied with at the time the rig was removed.
E i Subdivision Name “’055“ ; PETE COPE DRILLING COQ. ¢ INC.
I Firm Name Firm No.
Wb i te Drild jysy :
! i ! Address Date
“']‘“‘\‘“‘,‘“‘ Lot No. ; Block No. .
1 ! 2 Skined by (Firm Official)
S P ; and
County )
= T £ 0 (Operator
Y _% Sec T SR w [l .




Continued - Page 3 -

*
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Form 2387 STATE OF IDAHO USE TYPEWRITER OR
6/89 DEPARTMENT OF WATER RESOURCES BALLPOINT PEN
r
WELL DRILLER'S REPORT
State law requires that this report be filed with the Director, Department of Water Resources
within 30 days after the completion or abandonment of the well.
1. WELL OWNER 7. WATER LEVEL
Name M. L. CLEMENTS Staticwater level __ {eet below land surface,
: Flowing? {1 Yes [} No G.P.M. flow
Address Artesian closed-in pressure p.s.i.
Controfled by: [ Valve [J Cap (] Plug
Owner's Permit No. Temperature OF. Quality

Describe artesian or temperature zones helow.

2. NATURE OF WORK 8. WELL TEST DATA
Ul New well [J Deepened UJ Replacemeni O Pump O Bailer 0 Air O Other
L1 Well diameter increase
O Abandoned [describe abandonment procedures such as Discharge G.P.M. Pumping Level Hours Pumped
materials, plug depths, etc. in lithologic log}
3. PROPOSED USE
O] Domestic O Irrigation [J Test T Municipal 9. LITHOLOGIC LOG .
g g;l‘us;trlal 0O Stock O Waste DISPC()SB(:;; 'f:lec:lon Bore] Depth ‘ ' Water
e specity typ Diam.| From| To Material Yes| No
284s54ls56l Hard grew Claw & Fine X
4. METHOD DRILLED R I Grey Sand
O Rotary 0 Air T Hydrautic J Reverse rotary 5561574; Sandstone & Flne Grey Sand,.
Oc 5741588| Grey Sand (Fine to Coar“ekf
able £J Dug ] Other 7
& Sandstone
588|594| Clay (Grey) w/ small
5. WELL CONSTRUCTION amount of sand & sandskonle
Casing schedule: OO Steel [J Concrete O Other 5941604| Grey Clay
Thickness Diameter From To
_ . inches inches + {eet feet
_ ____ inches inches feet feet
_ _____ inches inches feet feet
_ inches _ inches feet feet
Was casing drive shoe used? [3 Yes 3 No-
Was a packer or seal used? O Yes O No
" Perforated? O Yes O Ne
How perforated? [ Factory 0O Knife O Torch [ Gun
Size of perforation __ inches by inches
Number From To
. _ perforations feet feet
L __ perforations feet feet
. perforations feet feet
Well screen installed? [ Yes O No
Manufacturer's name
Type Model No.
Diameter ____Slot size _____Set from feet to feet
Ojameter ____Slotsize ____ Set fram feet to feet
Gravel packed? [0 Yes (O No [ Size of gravel
Placed from . feetto __ feet
. Surfaceseal depth ____ ..iceriui used .4 seal: O Cement yrout
O Bentonite 1 Puddling clay O
Sealing procedure used: I Slurry pit O Temp. surface casing
O QOverbore to seal depth
Method of joining casing: [ Threaded 0 Welded [ Solvent
Weld
U] Cemented between strata '
Describe access port 10,
Work started finished
6. LOCATION OF WELL 11. DRILLERS CERTIFICATION
Sketch map location must agree with writjep location. I/We certify that all minimum well construction standards were
. N ' i’ A ™ complied with at the time the rig was removed, .
! 1 ! Subdivision Nanié w4 g f=j i PETE COPE DRILLING CO., INC.
"E“““‘i“"“ . ‘,f Firm Name Firm No,
L H Ci' 7 - '
W ! ! g _ Al K Address Date
"“'}"‘“"fl"“‘ Lot!\lo. Block No. s
' ] — - . X ..
! : | {N Signed by (Firm Official)
: and
County
{Operator)




CASING SCHEDULE ' '

M. L. CLEMENTS

CASING: 16" .250

Screens: Roscoe Moss Wirewrap

+18" - 200" -  201' C 16" - .040 Slot.

220" - 235' - 15' C 200" - 220! - 20" 8
255" - 450' - 195" C 235! - 255! - 20" s
500" - 534" - 34" ¢ 450" - 500" - 50' S
584" - 594! - 10' C 534" - 584" -~ _50' 8§

—————

455' C 140' S




