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13. Map of proposed project: show clearly the proposed point of diversion, place of use, section number,
township and range number.
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3. Delivery System Diagram: Indicate all major components and distances between components. Indicate weir
size/ditch size/pipe i.d. as applicable.
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1+~ Copy of USGS Quadrange Attached Showing location(s) of
point{s) of diversion and place(s) of use (required).

n;'L Aerial Photo Attached
{required for irrigation of 10+ acres)

" Photo of Diversion and System Attached

4,
Well or Diversion rrodel Pump Serial No. or
Identification No.* Motor Make Hp | Motor Serial No. | Pump Make Discharge Size
Amer b S |2£211323 10 | ungnown ! 7
*Code 0 commespond with No. on map and aerial pholo
D. FLOW MEASUREMENTS
1
Measurement Equipment Type Make Model No. Serial No. | Size Calib. Date
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State of ldaho
Department of Water Resources

WATER RIGHT LICENSE

WATER RIGQHT NO. 63=-11708
Priority: February 26, 1992 Maximum Diversion Rate: 0.40 CFs
Maximum Diversion Volume: 11.0 AF

This is to certify, that STATE OF IDAHO
DEPT OF FISH & GAME

3101 s POWERLINE
NRAMPA ID 83686 has complied with the terms and conditions

of the permit, jissued pursuant to Application for Permit dated February 26, 1992; and
has submitted Procof of Beneficial Use on October 26, 1993. An examination indicates
that the works have a divggg;gn capaclty of 0.400 cfs of water from a GROUNDWATER
source, and a water right® en established as follows:

2
®
.“m

RATE OF DIVERSION ANNUAL VOLUME

BENEFICIAL USE

i R s

RECREATION STORAGE 11.0 AF

DIVERSION TO STORAGE

i

0.40 CFS
0.40 CFSs 11.0 aF

Sec. 3, Township 02N, Range 02W
CANYON County

r

PLACE_OF USE:
TWN RGE_SEC
02N 02w 3 NESE,..

1. The maximum leerSlOﬁ vol i ; ¢imum

source under this rxgﬁ&; 3 o «;rﬁgd by this
right is limited to the i tuaily

uged. The maximum diver n vy
accurately describe the bBenefii
standards of diversion and use efficiency.

2. This water right is appurtenant to the described place of use.

3. This right is subject to all prior water rights and may be
forfeited by five years of non-use.

4. Modifications to or variance from this license must be made
within the limits of Section 42-222, Idaho Code, cor the
applicable Idahc law.

5. Use of water under this right shall be non- consumpt;ve.

6. This right authorizes an annual volume of water toéflll thg
pond and the amount reqguired to replace logses thrbugh -

evaporation.
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State of Idaho
Department of Water Resources

WATER RIGHT LICENSE

WATER RIGHT NO. 63-11705

CONDITIONS OF APPROVAL AND REMARKS

This right authorizes diversion and use of water only from
the Tackett well located in the NESESE, S03, T0ZN, RO2W,
The recreational storage use ig for a non-commercial,
recreational fish pond.

This license is issued pursuant to the provisions of Section 42-219, Idaho Co
Witnegs the seal and sxgnature of the Director, affixed at Boise, tth
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Form 217 . RE C ﬁ%ﬁ OFFICE USE ONLY

11/91 gc'[ y] Amt. of Fee $_700. T

w:ﬂﬂaﬂw ReSUUCSS 3::_ipt hf": Jc; ';35
STATE OF IDAHO Receipt byﬁ
DEPARTMENT OF WATER RESOURCES

PROOF OF BENEFICIAL USE

The Idaho Department of Water Resources considers this form a statement that the permit holder(s) has/have completed
all development that will occur under this permit and that water has been applied according to the provisions of the permit
for the beneficial use(s) described below. This form must be accompanied by a license examination fee, when necessary,
or a completed field examination report prepared by a certified water right examiner who has been appointed by the
department.

1. Permit No. L3 - 11705 Telephone No. 897~ 6729 /‘/éﬁ_’ﬁ‘féf '
2. Name(s) of Permit Holder(s): ’F - D Mj‘maod oaC ;z S I/l é GMmL
3. Malling Address: 3Jo! Sov 1 Fowe r'[:h € /?oa, A/m_pa, Iclaj/o 93 L6
4. Source of Water: TAr KETT WEL
If GROUNDWATER, Well Driller’s Name: w LOM%? Date Drilled: M]///ﬁ?

OPTIONAL: T4 CVL? 705
Pump horsepower: Pressure (psi): Dynamic pumping level (ft.):

5. Extent of Use (as authorized by the permit):
Domestic (No. of households} Stockwater (No. and type of stock)

Irrigation {No. of acres) Other Z ecr.aqﬂﬁﬂ sﬁmf—/ﬁl/ ‘ ‘./D 5- /5767-/

6. Total rate and/or volume for which proof is submitted Z. 255 cfs OR /6:5 acre/feet

7. Refer to the approval conditions on your permit and respond accordingly:

Measuring device: Required? Yes [N Installed? Yes No
. OR
Flow Measurement Port: Required? j Yeés No Installed? Yes I/No

8. Fee Enclosed: $ {{2(9 é)@ (See License Fee Schedule on back of Instruction Sheet)

9. Person to contact to accompany the Department representative during field examination of the water system,

SCerl GE}/W/L/ STEVE Y yuoT 807672 [tes-8tes

Name - Tefephone No.

310] Souvth Pwer//ng, Facm/ A/M@ Ldado 95 L9L e fe

Address QE% SRR RTH

10. The above information is my true statement of the extant to which the above numbered permit has bee%dﬁglgped
and | relinquish any undeveloped portion of the permit to the state of Idaho.
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE

STATE OF IDAHO

IN THE MATTER OF PERMIT NO. )
63-11705 IN THE NAME OF THE ) _
IDAHO DEPARTMENT OF FISH AND) ORDER
GAME )
)

This matter having come before the Idaho Department of Water
Resources (department), the department makes the following Findings
of Fact, Conclusions of Law and Order:

FINDINGS OF FACT

1. On November 10, 1992, the department issued Permit No.
63~11705 to the Idaho Department of Fish and Game (permit holder)
authorizing the diversion of 0.75 cubic feet per second of ground
water from an existing well (the Tackett well) to be used for
recreation storage within section 3, T2N, R2W,BM.

2. Condition of Approval no. 7. of the permit required the
permit holder to modify the construction of the Tackett well such
that the construction would comply with the Well Construction
Standards Rules and Regulations of the department.

3. Subsequent to issuance of the permit, the department has
investigated the Tackett well together with other nearby wells and
has determined that the permit holder does not need to modify
construction of the Tackett well in order to prevent waste and
contamination of the ground water resource.

CONCLUSIONS OF LAW

1. The department should remove Condition of Approval no. 7
as a condition of approval of Permit No. 63-11705.

ORDER

IT IS THEREFORE, HEREBY ORDERED that Condition of Approval no.
7. is hereby REMOVED as a condition of approval of Permit No. 63-
11705 in the name of the Idaho Department of Fish and Game.

¢ e
Dated this [ 3 day of 3 , 1993,

L. GLEN SAXTON, Chie
Water Allocation Bureau



- State of idaho .
Department of Water Resources

Permit To Appropriate Water

NO. 63-11705

Proposed Priority: February 26, 1992 Maximum Diversion Rate: 0.75 CFS
This is to certify, that STATE OF IDAHO
DEPT OF FISH & GAME
3101 S POWERLINE
NAMPA ID 83686
has applied for a permit to appropriate water from: GROUNDWATER
and a permit is APPROVED for development of water as follows:

BENEFICIAL USE PERIOD OF USE  RATE OF DIVERSION  ANNUAL VOLUME
RECREATION STORAGE 01,01 to 12/31 15.5 AF
DIVERSION TO STORAGE 01,01 to 12/31 0.75 CFS

N Totals 0.75 CFS
LOCATION OF POINT(S) OF mvms:ou NESESE , Sec. 3, Township 02N, Range 02W

CANYON County

PLACE OF USE: RECREATION STORAGE -

TWN RGE SEC

02N 02w 3 NESE .. . SESE

1. Proof of constructlon of works and application of water to
beneficial use shall be submltted on or -before Nbvember 1, 1993.

2. Subject to all prior water rights.

3. This right authorizes an-annual volume of water ‘to £ill the
pond and the amount: requlred to replace losses through
evaporation,

4. The recreational storage use 15 £0r a non—commerC1a1.
recreational fish pond. ’

5. See the Final Memorandum Decxsxan and Order for add1t10nal
conditions of approval S

This permit is issued pursuant to the prov1sians of Sectlon 42-204, 1daho Code.
Witness the 51gnature of the Director,_afflxed at Boise, this

{2

””#""”QFH‘W Ke:.th "Higginson, Directqf

NOV 191992

i 1,
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BEFORE THE DEPARTMENT OF WATER RESOQURCES
OF THE

STATE OF IDAHO

IN THE MATTER COF APPLICATION FOR)

PERMIT NO. 63-11705 IN THE NAME ) MEMORANDUM

OF THE IDAHC DEPARTMENT OF FISH )

AND GAME ) DECISION AND ORDER
)

On September 17, 1992, the Idaho Department of Water Resources
{department) issued a Proposed Memorandum Decision and Order in
connection with the above captioned matter. On September 30, 1992,
the protestant, Nampa & Meridian Irrigation District (protestant or
district) filed exceptions to the decision. The applicant did not
file a response to the exceptions.

The Director of the department has reviewed the exceptions of
the protestant and responds to the exceptions as follows:

PROTESTANT’S EXCEPTIONS TO FINDINGS OF FACT
1. Finding of Fact No. 13 is relevant since the proposed

appropriation of groundwater is no different than many similar
applications filed in the past within the boundaries of the
district which the protestant has not protested.

2. Finding of Fact No. 15 shown in the proposed decision has
been deleted as requested.

PROTESTANT/S EXCEPTIONS TO CONCLUSIONS COF LAW
1. Conclusion of Law Ng. 1. should not be changed since the

evidence, or lack thereof, presented at the hearing clearly did not
"egstablish" that all or a significant portion of the water which
flows from the Tackett well originates from surface water rights of
the protestant. The information presented at the hearing inferred
that water‘from the Tackett well might be attributable to surface
water irrifgaggﬁ_:ﬁ.gn}: of the Tackett well but did not
"establish" t

j B R
at fact. W
NOV - o i

[

L



2. Conclusion of Law No. 1, has been changed to eliminate
the inference of the protestant’s burden of proof.

3. conclusion of Law No. 7 has been changed so that it does
not contradict Conclusion of Law No. 8,

PROTESTANT’S EXCEPTIONS TO ANALYSIS

1. The Analysis section has been changed to clarify that the
provisions of the 1915 contract are not binding on the Department
cof Water Resocurces. The protestant apparently interpreted the
reference to "“the state of Idaho" to mean the applicant when in
fact the Department of Water Resources was intended.

2. The department agrees with the concept that a water user
has the right to capture its waste water and reapply that waste
water to its original place of use. In this case, however, a

relationship between the protestant’s use of surface water and
water flowing from the Tackett well has not been shown. It would
be highly inappropriate for the department to grant a limited
approval based on a relationship which could exist and might be
shown in the future. The department, however, has deleted some of
the language in the decision referenced by the exception.

3. See item 2. immediately above this paragraph. The case
cited in the exception refers to a "surface" water source in terms
of “"flow in natural channels." The case bears little applicability
to the “ground" water source sought for use by the applicant.

PROTESTANT’S EXCEPTIONS TO THE ORDER

1. Approval condition no. 6. as shown in the proposed
decision should not be changed based on the possibility that the
protestant may own the well. The protestant had the opportunity to
establish ownership of the Tackett well at the hearing but did not
do so.

2. The Order has been changed to clearly show that use of
water under the permit is subject to all prior water rights.

Having considered information in the record, information in
department files and the exceptions of the protestant, the Director

makes the following Findiggﬁﬁg{m“mnclusions of Law, Analysis
2 TR N

MEMORANDUM DECISION - Pg \
]

NOV 191932 i
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and Order:

FINDINGS OF FACT

1. On February 26, 1992, the Idaho Department of Fish and
Game (applicant) submitted Application for Permit No. 63-11705 to
the department proposing the diversion of 1.6 cubic feet per second
(cfs) of water from two existing wells both located in Section 3,
T2N, R2W,BM., Canyon County. The well located in the
NE1/4SE1/4SE1/4 Section 3 is known as the Tackett well and the well
located in the SW1/4SE1/4SEl1/4 Section 3 is known as the Millard
well. Water from the wells was proposed for storage year-round in
a pond about 15.5 acre feet in size for a recreational fishery.

2. The application was advertised as required by law and was
protested by the Nampa & Meridian Irrigation District. On
September 8, 1992, the department held a hearing in the contested
matter. The applicant was represented by Steve Goddard, Deputy
Attorney General, and the protestant was represented by William F.
Ringert, attorney at law.

3. Issues identified by the protestant at the hearing are as
follows:

a. Whether the district has the right to "intercept"

ground water which presently is available to the Tackett

well so 1long as the water originates from the

protestant’s delivery system or from the Boise Project

Board of Control’s transferred works delivery system and

if so, whether application 63-11705 should be conditioned

to recognize the right of the protestant to future

"interception" of the ground water. This issue

essentially is whether approval of the application will

reduce the amount of water under existing water rights.

b. Whether the application is contrary to conservation

of water resources within the state of Idaho.
4, Exhibits entered into the record include the following:

a. Applicant’s Exhibit No. 1 - A copy of an enlarged 1992

aerial photo obtained from the Scil Conservation Service

showing the pt¢pcgﬁgu i area. An overlay prepared

RMH

i
MEMORANDUM DECISION - Pg

NOV 19 1992



by the applicant is also a part of the exhibit.

b. Protestant’s Exhibit No. 1 - A map entitled

"Drainage System, Nampa & Meridian Irrigation District"

dated July 1982 which shows the boundaries and

distribution and drainage systems of the Nampa & Meridian

Irrigation District.

c. Protestant’s Exhibit No. 2 - A smaller version of

protestant’s Exhibit No. 1 and a list of drains and pump

locations within the Nampa & Meridian Irrigation

District.

a. Protestant’s Exhibit No. 3 ~ A copy of a schematic

showing irrigation laterals and the drainage system in

the vicinity of the Wilson Drain.

e. Protestant’s Exhibit No. 4 - A copy of a 1915

contract between the protestant and the Unjited States for

the construction of a drainage system for the protestant.

5. Since filing the application, the applicant has dropped
the Millard well as a potential point of diversion and has reduced
the rate of diversion from the 1.6 cfs originally proposed to 0.75
cfs. The total storage in the amount of 15.5 acre feet has not
changed.

6. The Tackett well is an existing well which consists of an
uncased bore hole into the ground through a caliche layer. The
well is located on land owned by the applicant and was used by the
former owner for domestic, stock and irrigation purposes. Water
from the well which was not consumptively used discharged into
Wilson Drain. The applicant has owned the land for about three
years.

7. The protestant maintains drainage wells within the
boundaries of the district by periodically "blowing out" the wells
to cause them to flow more water thus lowering the level of the
water table. The protestant does not maintain the Tackett well,
could not show ownership of the Tackett well and did not show that
the well had been constructed as a part of the general drainage
system constructed by the United States for the protestant. The
protestant does not}f KR _ﬁgﬁgv_@;%ructed the Tackett well, has not
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measured flow from the well and has not monitored discharge from
the well.

8. The district does not deliver any water from the Tackett
well or from the Wilson Drain to any of its shareholders or to any
other water users.

9. The applicant has constructed the recreational fishing
pond also known as Beach’s Pond including related retaining dikes.
The purpose of the project is to provide recreational fishing
opportunity close to Nampa in an urban area. Water diverted from
the Tackett Well into Beach’s Pond will be discharged back into
Wilson Drain within about 300 yards of the Tackett well.

10. As a part of the project proposed in the application, the
applicant has filled certain hydric (wet) areas such that the areas
have become xeric (dry) areas and has created some pond area which
was formerly hydric. About 10 times as much land has been changed
in character from hydric to xeric than from xeric to pond area.

11. There are water rights of record with the department for
diversion of water from the Wilson drain. The water rights are in
the name of individuals and are not in the name of the protestant.
The protestant does not deliver water to these water rights.

12. The live flow delivery of water within the boundaries of
the district intuitively increases the amount of ground water in
the general area of the Tackett well and Wilson Drain to some
extent although no specific studies have been conducted by the
protestant to define a relationship.

13. In the past, the department has issued many water right
permits to individuals for the diversion of ground water within the
boundaries of the Nampa & Meridian Irrigation District without
challenge to the proposed ground water uses such as alleged in this
matter.

14. Section 42-228, Idaho Code, provides as follows:

The excavation and opening of wells and the withdrawal of
water therefrom for the sole purpose of improving or
preserving the utility of land by draining them shall not
be forbidden or governed by this act, and likewise, there
shall be exempted from the provisions of this act the
excavation and opening of wells and withdrawal of water

therefrom by ~'-_~',-" R poostion aistricts, and
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other owners of irrigation works for the sole purpose of
recovering ground water resulting from irrigation under
such irrigation works for further use on or drainage of
lands to which the established water rights of the
parties constructing the wells are appurtenant; providing
that the drilling of such wells shall be subject to the
licensing provisions of section 42-238, Idaho Code.

CONCLUSIONS8 OF LAW

1. Approval of the application will not reduce the amount of
water under existing water rights. In addition, use of water as
proposed by the applicant will be essentially non-consumptive,
other than for evaporation from Beach’s Pond. Any increase in
water loss due to evaporation from Beach’s Pond will be offset by
reduced water loss from the land whose character has been changed
from hydric to xeric.

2. The water supply is sufficient for the purposes intended.

3. The application was not made for delay or speculative
purposes since the applicant has been actively pursuing the project
and its completion.

4. The applicant does have financial resources to complete
the work involved in the project since much of the project has
already been constructed and is in place.

5. The application is in the public interest and will
provide recreational fishing opportunity in the Nampa urban area.

6. Use of water as proposed in the application is not
contrary to the conservation of water within the state of Idaho.
The project when completed likely will cause more water to be
available to other water users than existed prior to the
development since less water will be lost through evaporation and
evapotranspiration.

7. The protestant is entitled under the provisions of
section 42-228, Idaho Code, to recover ground water resulting from
its project for further use on its land, but the protestant has not
shown that water flowing from the Tackett well is water originating
from its project and/or, if so shown, how much.

8. The applicant is entitled to a permit which is not

i B R
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conditioned subject to some anticipated future diversion of ground
water by the protestant.

ANALYSIS

The district superintendent who has been employed by the
protestant for about 16 years first observed the Tackett well about
three (3) years ago and then only after purchase of the Tackett
property by the applicant, The protestant does now know who
constructed the well, does not maintain the well, has not monitored
the well and does not divert or deliver water to any of its
shareholders from the well or from Wilson Drain to which the
Tackett well discharges.

Testimony indicated that the protestant’s recent interest in
the Tackett well is due to the general lack of water in the area
attributable to the last six (6) years of drought. This reduction
in water availability is the stated reason the protestant is
considering options such as exchanges and the construction of new
wells to “intercept" ground water which it claims is available due
to the surface water delivery system of the protestant.

The protestant points to a 1915 contract between the
protestant and the U.S. government as the authority which vests
title to drainage waters within the district in the protestant and
the Boise Project. This contract which provided for the
construction of a drainage system for the protestant, however, is
and/or was binding only on the parties to the contract. The
Department of Water Resources and other individual ground water
users either within or outside the district boundaries are not
bound by terms of the 1915 construction contract.

The protestant provided testimony intended to show that since
there were losses in the protestant’s delivery system and there was
little natural surface water recharge to district lands, the ground
water in the vicinity of the Tackett well had te be attributable to
the surface water delivery system of the protestant. The parties
generally agreed that flow from the Tackett well and other wells in
the vicinity was influenced to some undetermined extent by the

amount of water flowiniE;EgQngsgrig@aﬁWater distribution system of
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the protestant but none of the parties could show the extent of the
assumed relationship.

In past contested matters before the department, irrigation
districts have not made claims as has the protestant in this matter
to unspecified future diversion and use of ground water. Districts
have, however, objected to new applications for permit which weculd
interfere with their existing delivery of surface water and the
department has ruled in a manner to protect existing water rights
and authorized delivery practices.

Specific findings of fact, conclusions of law, and conditions
of approval relative to "recovery" of water are not reguired in
this decision because the use of water under permits issued by the
department are subject to all prior water rights. Prior water
rights unclude the right to cease wasting water and the right to
recover the water if recovery activity complies with provisions of
Section 42-228, Idaho Code.

ORDER

IT IS THEREFORE, hereby ORDERED, that Application for Permit
No. 63-11705 is APPROVED subject to the following conditions and
limitations:

1. Use of water under this permit is subject to all prior
existing water rights.

2. A flow measurement port or other device as specified by
the department shall be installed by the right holder to provide
for the installation of measuring equipment and the determination
of the rate of diversion by the department.

3. The right holder shall comply with the drilling permit
requirements of Section 42-23%, Idaho Code.

4. Use of water under this right shall be non-consumptive.

5. This approval authorizes diversion and use of water only
from the Tackett well located in the NE1/4SE1/4SE1/4 Section 3,
T2N, R2W,BM, Canyon County.

6. The mpaximum rate of diversion authorized under this
approval shall not exceed 0.75 cfs.

7. The permit holder is regquired to modify the construction

DD TR o e W g
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of the Tackett well such that the construction will comply with
Well construction Standards Rules and Regulations of the

- department.
8. The permit holder shall submit proof of construction of

works and application of water to beneficial use on or before

November 1, 1993.

Dated this /274  day of &;&ﬁ Y , 1992,

R. KEITH HIGG
birector
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prepaild, to the following parties:

Terry Holubetz John P Anderson Andrew Harrington
Dept of Fish & Game Nampa & Meridian Irr Dist Ringert & Clark
3101 S Powerline 1503 1ist St S PO Box 2773
Nampa, ID 83638 Nampa, ID B83651-4395 Boise, ID 83701
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Dept of Fish & Game
PO Box 25

Boise, ID 83701

Secretary/Recordd Managhr

i
-4
b
»
:



BEFORE THE DIRECTOR OF THE DEPARTMENT
OF WATER RESOURCES OF THE

STATE CF IDAHO

IN THE MATTER OF APPLICATION FOR ) ORDER ISSUING

PERMIT NO. 63~11705 IN THE NAME OF ) PROPOSED MEMORANDUM
THE IDAHO DEPARTMENT OF FISH AND GAME ) DECISION

R. Keith Higginson, Director of the Department of Water
Resources, Having reviewed the attached proposed decision prepared
by this appointee, | glen Saxton , who conducted the hearing
or who has read the record in this case, hereby approves the same
as a proposed decision pursuant to Idaho Code, Section 67-5211.

Fach party to these proceedings who appeared at the hearing is
given the opportunity, pursuant to Idaho Code, Section 42-1701A and
67-5211, to file exceptions to the proposed decision and to present
briefs and oral arguments. If no timely and proper exceptions are
received, an order by the Director will be entered adopting the
proposed decision as his final decision.

I.
EXCEPTIONS

A. To be considered by the Director, exceptiong must:

1, be received by the Director on or before the 1l5th day-
following the day of service of this Order and the proposed
decision,

2. specifically identify the portions of the proposed
decision to which exceptions are made and specifically state the
grounds for those exceptions, and

3. be sent to each of the parties who appeared or their
attorneys.
1I.

BRIEFS

A, Any briefs in support of exceptions to the proposed decision
shall be filed with the Director at the same time that party’s
exceptions are filed with the Director. '

B. All response briefs to the exceptions must be filed with the
Director within 15 days after the exceptions were served upon the

responding party. m?g}g';‘%%%g i
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ITI.

A, No oral arguments before the Director on the proposed decision
will be held unless specifically requested by a party filing
exceptions to the proposed decision and unless that reguest is
filed with the Director concurrently with the filing of that
party’'s exception.

B. If oral arguments have been properly requested by a party
filing exceptions, any other party, upon reasonable notice to the
Director, shall have the right to present oral argument in response
to the exceptions filed.

C. Oral arguments before the Director on exceptions to the
proposed decision shall be heard at the discretion of the birector,
pursuant to Idaho Code, Section 42-1701A. If oral arguments are to
be heard, the Director will, within a reasonable time, notify each
party of the place, date and hour the oral arguments will take
place and of the pericd of time allocated for the arguments of this
case. Unless the Director orders otherwise, all oral arguments
shall be heard in Boise, Idaho.

Iv,
CERTIFICATE OF SERVICE

All exceptions, briefs, requests for oral argument and other
matters filed with the Director in connection with the proposed
decision shall be served on all other parties to these proceedings
in accordance with Rule 7.2.

V.
FINAL DECISIQN

Following the submission of all exceptions, briefs and oral
arguments, if they are heard, the Director shall issue a final
decislion adopting, modifying or rejecting and replacing the
proposed decision. Copies of the decision and order shall be
served on all parties.

Dated this ]17th day of Septemher _ . 19_g7 .

Director

.




BEFORE THE DEPARTMENT OF WATER RESQURCES
OF THE

STATE QF IDAHO

IN THE MATTER OF APPLICATION FOR)

PERMIT NO. 63-11705 IN THE NAME ) ~PROPOSED MEMORANDUM
OF THE IDAHO DEPARTMENT OF FISH )
AND GAME ) DECISION AND ORDER

)

This matter having come before the Idaho Department of Water
Resources (department) in the form of a protest against the
approval of application for permit no. 63-11705, the department
having held a hearing in the matter and having considered the
information in the hearing recerd and in the files of the
department, makes the following Findings of Fact, Conclusions of
Law and Order:

1. On February 26, 1992, the Idaho Department of Fish and
Game (applicant) submitted application for permit no. 63-11705 to
the department proposing the diversion of 1.6 cubic feet per second
of water (cfs) to be diverted from two existing wells both located
in Section 3, T2N, R2W,BM., Canyon County, said water to be stored
year-round in a pond for a recreational fishery. The well located
in the NE1/4SE1/4SEl1/4 Section 3, is known as the Tackett well and
the well located in the SW1/4SEl/4SEl/4 Section 3 is known as the
Millard well. Water from the wells was proposed for storage in a
pond about 15.5 acre feet in size.

2. The application was advertised as required by law and was
subsequently protested by the Nampa & Meridian Irrigation District
(protestant or district). On September 8, 1992, the department
held a hearing in the contested matter,. The apﬁllcant was
represented by Steve Goddard, deputy attorney genefal”mﬁ'%ﬁ’g
protestant was represented by William F. Ringert, attorneyNat law. 517
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3. 1Issues identified by the protestant are as follows:

a. Whether the district has the right to "intercept"
ground water which presently is available to the Tackett
well so 1long as the water originates from the
protestant’s delivery system or from the Boise Project
Board of Control’s transferred works delivery system and
if so, whether application €3-1170% should be conditioned
to recognize the right of the protestant to future
"interception" of the ground water. This isgue
essentially is whether approval of the application will
reduce the amount of water under existing water rights.
b. Whether the application is contrary to conservation
of water resources within the state of Idaho.
4. Exhibits entered into the recofd include the following:

a. Applicant’s Exhibit No. 1 - A copy of an enlarged 1992
aerial photo obtained from the Soil Conservation Service
showing the proposed project area. An overlay prepared
by the applicant is also a part of the exhibit.

b. Protestant’s Exhibit No. 1 - A map entitled "Drainage
System, Nampa s Meridian Irrigation District™ dated July
1982 which shows the boundaries and distribution and
drainage systems of the Nampa & Meridian Irrigation
District.

c. Protestant’s Exhibit No. 2 - A smaller version of
protestant’s Exhibit No. 1 and a list of drains and pump
locations within the Nampa &f Meridian Irrigation

3
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d. Protestant’s Exhibit No. 3 - A copy of a schematic
showing irrigation laterals and the drainage system in
the vicinity of the Wilson Drain.

e. Protestant’s Exhibit No. 4 - A copy of a 1915 contract
between the protestant and the United States for the
construction of a drainage system for the protestant.

S. Since filing the application, the applicant has dropped
the Millard well as a potential point of diversion and has reduced
the rate of diversion from the 1.6 cfs originally proposed to 0.75
cfs. The total storage in the amount of 15.5 acre feet has not
changed.

6. The Tackett well is an existing well which consigts of an
uncased bore hole into the ground through a caliche layer. The
well is located on land owned by the applicant and was used by the
former owner for domestic, stock and irrigation purposes. Water
from the well which was not consumptively used discharged into
Wilson Drain. The applicant has owned the land for about three
years.

7. The protestant maintains drainage wells within the
boundaries of the district by periodically "blowing out" the wells
to cause them to flow more water thus lowering the level of the
water table. The protestant does not maintain the Tackett well,
could not show ownership of the Tackett well and did not show that
the well had been constructed as a part of the general drainage
system constructed by the United States for the protestant. The
protestant does not know who constructed the Tackett well, has not

i =
measured flow from the well and has not moniﬁorﬁgﬁ%&ﬁm%;jrom
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the well.

8. The district does not deliver any water from the Tackett
well or from the Wilson Drain to any of its shareholders or to any
other water users.

9. The applicant has constructed the recreational fishing
pond also known as Beach’s Pond including related retaining dikes.
The purpose of the project is to provide recreational £fishing
opportunity close to Nampa in an urban area. Water diverted from
the Tackett wWell into Beach'’s Pond will be discharged back into
Wilson Drain within about 300 yards of the Tackett well.

10. As a part of the project proposed in the application, the
applicant has filled certain hydric (wet) areas such that the areas
have become xeric (dry) areas and has created some pond area which
was formerly hydric, About 10 times as much land has been changed
in character from hydric to xeric than from xeric to pond area.

11. There are water rights of record with the department for
diversion of water from the Wilson drain. The water rights are in
the name of individuals and are not in the name of the protestant.
The protestant does not deliver these water rights.

12. The live flow delivery of water within the boundaries of
the district intuitively increases the amount of ground water in
the general area of the Tackett well and Wilson Drain to some
extent although no specific studies have been conducted by the
protestant to define a relationship.

13. 1In the past, the department has issued many water right
permits to individuals for the diversion of ground water within the

o REIEye .
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challenge to the proposed ground water uses such as alleged in this
matter,

14. Section 42-228, Idaho Code, provides as follows:

The excavation and opening of wells and the withdrawal of water
therefrom for the sole purpose of improving or preserving the
utility of land by draining them shall not be forbidden or governed
by this act, and likewise, there shall be exempted from the
provisions of this act the excavation and opening of wells and
withdrawal of water therefrom by canal companies, irrigation
districts, and other owners of irrigation works for the sgole
purpose of recovering ground water resulting from irrigation under
such irrigation works for further use on or drainage of lands to
which the established water rights of the parties constructing the
wells are appurtenant; providing that the drilling of such wells
shall be subject to the licensing provisions of section 42-238,
Idaho Code.

15. The protestant has filed its claims pursuvant to the
ongoing Snake River Basin Adjudication, but has not submitted an
adjudication claim to ground water as now alleged in this contested
matter and has not submitted an adjudication claim to water from
Wilson Drain.

CONCLUSIONS OF LAW

1. Bapproval of the application will not reduce the amount of
water under existing water rights since the protestant has not
shown any prior water right to the use of ground water which flows
or may be pumped from the Tackett well. In addition, use of water

3 E“‘ﬂ“"”"?‘ﬂmi
as proposed by the applicant will be essentiahﬁy ﬁ—cdnsdmpti;i,
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other than for evaporation from Beach’s Pond. Any increase in
water loss due to evaporation from Beach’s Pond will be offset by
reduced water loss from the land whose character has been changed
from hydric to xeric.

2. The water supply is sufficient for the purposes intended.

3. The application was not made for delay or speculative
purposes since the applicant has been actively pursuing the project
and its completion.

4. The applicant does have financial resources to complete
the work involved in the project since much of the project has
already been constructed and is in place.

5. The application is in the public interest and will provide
recreational fishing opportunity in the Nampa urban area.

6. Use of water as proposed in the application is not
contrary to the conservation of water within the state of Idaho.
The project when completed likely will cause more water to be
available to other water wusers than existed prior to the
development since less water will be lost through evaporation and
evapotranspiration.

7. The protestant is entitled under the provisions of section
42-228, 1daho Code, to recover ground water resulting from its
project for further use on its land, but the applicant has not
shown that water flowing from the Tackett well is water originating
from its project and/or, if sc shown, how much.

8. The applicant is entitled to a permit which is not
conditioned subject to some anticipated futﬁre diversion of ground

¢ RHpTorrern
water by the protestant. O 6 TR &
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ANALYSIS

The district superintendent who has been employed by the
protestant for about 16 years first observed the Tackett well about
three (3) years ago and then only after purchase of the Tackett
property by the applicant. The protestant does now know who
constructed the well, does not maintain the well, has not monitored
the well and does not divert or deliver water to any of its
shareholders from the well or from Wilson Drain to which the
Tackett well discharges.

Testimony indicated that the protestant’s recent interest in
the Tackett well is due to the general lack of water in the area
attributable to the last six (6) years of drought. This reduction
in water availability is the stated reason the protestant is
considering options such as exchanges and the construction of new
wells to "intercept” ground water which it claims is available due
to the surface water delivery system of the protestant.

The protestant points to a 1915 contract between the
protestant and the U.S. government as the authority which vests
title to drainage waters within the district in the protestant and
the Boise Project. This contract which provided for the
construction of a drainage system for the protestant, however, is
and/or was binding only on the parties to the contract. The state
of Idaho and other individual ground water users either within or
outside the district boundaries are not bound by any terms of the
1915 construction contract.

The protestant provided testimony intepded to show that since

there were losses in the protestant’s delivery, \
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little natural surface water recharge to district lands, the ground
water in the vicinity of the Tackett well had to be attributable to
the surface water delivery system of the protestant. The parties
generally agreed that flow from the Tackett well and other wells in
the vicinity was influenced to some undetermined extent by the
surface water distribution system of the protestant but none of the
parties could show the extent of the assumed relationship.

In past contested matters before the department, irrigation
districts have not made claims as has the protestant in this matter
to unspecified future diversion and use of ground water. Districts
have, however, objected to new applications for permit which would
interefere with their existing delivery of surface water and the
department has ruled in a manner to protect existing water rights
and authorized delivery practices.

The department should not condone the reservation of ground
water for future "interception” as proposed by the protestant,
since existing water rights would be irjured. The looming threat
of a seventh year of drought with below normal amounts of water
available to water users appears to be the reason for the present
position of the protestant. Water users with rights junior to that
of the protestant should recognize, however, that their use of
water could be subject to the right of the protestant to recapture
and reuse its water after an appropriate showing by the protestant,
ORDER

IT IS THEREFORE, hereby ORDERED, that application for permit
no. 63-11705 is APPROVED subject to the following conditions and

{

limitations: : Mgﬂm«m@rara
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1.

A flow measurement port or other device as specified by
the department shall be installed by the right holder to provide

for the installation of measuring equipment and the determination
of the rate of diversion by the department.
2.

The right holder shall comply with the drilling permit
teguirements of Section 42-235,
3.

Idaho Code.
4.

Use of water under this right shall be non-consumptive.

T2N, R2W,BM, Canyon County,

This approval authorizes diversion and use of water only
from the Tackett well located in the NE1/4SE1/4SEl1/4 Section 3,
5.

The maximum rate of diversion authorized under this
approval shall not exceed 0.75 cfs.
6.

Well

Construction

The permit holder is required to modify the construction
of the Tackett well such that the construction will comply with

Standards
department.

Rules and
7.

Regulations of the
The permit holder shall submit proof of construction of
works and application of water to beneficial use on or before the

date shown in the final decision and order of the director.

A
Dated this l 2 —day of

L.

GLEN SAXTON
Hearing Officer
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CERTIFICATE OF MAILING

I HEREBY CERTIFY THAT on this -/7%/@ day of , 1992, 1 mailed a
true and correct copy of the foregoing Proposed Memorandum Decision and Order and the
Order Issuing the Proposed Memorandum Decision and Order, postage prepaid, to the
following parties:

Terry Holubetz John P Anderson Andrewv Harrington
Dept of Fish & Game Nampa & Meridian Irr Dist Ringert & Clark
3101 S Powerline 1503 1st St S PO Box 2773
Nampa, ID 83638 Nampa, ID 83651-4395 Boise, ID 83701

Steve Goddard

Dept of Fish & Game
PO Box 25

Boise, ID 83701

Secretary/Records Mapgger
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FEB 26 1992

Ean o iy STATE OF ID®dd@nt of Water Resources
DEPARTMENT OF WATER'RESDURCES

| APPLICATION FOR PERMIT
FEB 241992 To appropriate the public waters of the State of 1daho

mpaMofMMms |
1. Name of applicant -—L/M /Wﬁﬁﬁff/w Phone ??7“ L7225

Post office address 3/_/ S. %WN‘: M'QM/& ?’5%_ :

% ,7/2‘ ’:f Geoondwater : '
2. Source of wateﬂgply which is a tributary of %’;% #ﬂf""

""’zﬁ . =3
3. Location of point of dwersmn is = Y4 of S& 14 of _5(_, Y4, Govt. Lot

Sec. __?___ Township ‘gﬂ Range LY B.M._aéAL)&la)__ County; additional
i Sy Sety SE oF See.s Tin 2w

points of diversion if any:

Ident. No. _E:.l_lL.S

4. Water will be used for the following purp%e,s:

X Diversion 4o \]% 7 /
Amount _Lp_’ for _Srora % ¢  __-purposesfrom &L&ﬂo / to zc. 3/ {both dates inclusive)
(cts or aere-ieet-per-atmm) '
£ Amount /5.4 for Receeation. __ purposesfrom _QI-0] to_ /=2-3/] (both dates inclusive}
{efs or gore-fest per annum) 5\-0(1“%&
Amount for purposes from 1o {both dates inclusive)
(cfs or acre-feet per annum}
Amount for purposes from to (both dates inclusive)
{cfs or acre-feet per annum)
5. Total guantity to be appropriated is (a) I U’O and/or {b}
cubic feet per second acre feet per annum
6. Proposed diverting works:
. ML

a. Desgyiption of ditches, flumes, pumps, headgates, etc. /f'/f A F purl l. ,’Z&/ /"/’49 %
jiﬁ’ﬂ A Taeensl  Jo  gril NediHssE LF. THE LEzc.
/“
% efETT T NEZL MLl Lt Fren o 8-Sl

b. Height of storage dam feet; active reservoir capacity - ; S acre-feet; total

_K,
reservoir capacity ‘ 5, 5 acre-feet; period of year when water will be diverted to storage:

R
NJArLULY / to_REC 3| inclusive.
, ir o
Ex{stin
c. Prapusee;wellsdiameter is é{ v ‘/ inches; proposed depth of well is Z{MIZI’W feet.

d. Is ground water with a temperature of greater tl.1.an. QE belng sought? A
R 2 m
7. Time required for the completion of the warks and appl tlon of the water icg?\e proposed beneficial use is
y years {minimum 1 year). ; NOV 19 552
l
,‘ ;
A Corrections made d‘-‘f“\‘k inbel & Ln% 03-24-9> ,



8. Description of proposed uses (i/f r}n'gatian‘ bnfy, go to item 9):

a. Hydropower; show total feet of head and proposed capacity in KW.

b. Stockwatering; list number and kind of livestock.

} Munici’pal; show name of municipality. . : =

[y

[oR

. Domestic; show number of households.

Other; describe fully. _—Mﬂﬁ [ ﬁ 51/ N /%\/‘f

@

9. Description of place of use:
a. If water is for irrigation, indicate acreage in each subdivision in the tabulation below.
b. If water is used for other purposes, place a symbol of the use {(example: D for Domestic) in the corres-

ponding place of use below. See instructions for standard symbols.

. . " NE% NWY 1 sWu - ‘SE
Twp | range | skc. , ' TOTALS
NEW| NWY| SWYi | SE% | NEVA | Nwia] sWi | SEV | NEY | Nwvel swu | sEv | NEw | nwia] swi | sEU%

X GaN| DA | D I el -

——

Total number of acres to be irrigated

10. Describe any other water rights used for the same purposes as described above.

11. a. Who owns the property at the point of diversion? _;LQQZL_,&WMM 44‘1&

b. Who owns the land to be irrigated or place of use?

c. If the property is owned by a person other than the applicant, describe the, arrangement’ enabli'ng the

%3 U ANt BERREK®this fifing.

. NOV 19 1882







01 5. p Business Phone (208) 465-8465
Nare Owveriine Road (208} BB7-6729
ampa, 0 3686 Residence Phone (208) 896-4224



-~

13. Map of proposed project: show clearly the proposed paint of diversion, place of use, section number,

township and range number.
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d hereby makes application for permit to appropriate the public waters of

Scale: 2 inches equal 1 mile.”
BE IT KNOWN that the undersig fied
the State of Idaho as msg {ggtk _ @ _
Title: \; 5 (%pplicam) =

L

Ta



M A 02-26-92 2103pm Ll

Receivedby €28~ Date 0D2-24-92Time {158 PM preliminary check by

7io .64(0:1 02-24-9 2 7

Fees (p5. 00 Receipted by L W g L0148 ) Dpate A~ X 6~ 922
Publication prepared by —. £ Date 3-11-92 Published in _ﬂﬁﬂf_i‘-m.—_

3/18 & 3/25/92

Publication approved ,4// Date ‘f “G- fﬁ

ACTION OF THE DIRECTOR, DEPARTMENT OI% WATER RESOURCES
This is to certify that | have examined Application for Permit to appropriate the public waters of the State of

Idaho No. , and said application is hereby

1. Approval of said application is subject to the following limitations and conditions:
a. SUBJECT TO ALL PRIOR WATER RIGHTS.

b. Proof of construction of works and application of water to beneficial use shall be submitted on or before

.19

¢. The rate of diversion, if water is to be used for irrigation under this permit, when combined with all other
water rights for the same land shall not exceed 0.02 cubic feet per second for each acre of land.

d. The water right acquired under this permit if for hydropower purposes shall be junior and subordinate to all
rights to the use of water, other than hydropower, within the State of Idaho that are initiated later in time
than the priority of this permit and shall not give rise to any right or claim against any future rights to the
use of water, other than hydropower, within the State of Idaho initiated later in time than the priority of this
permit.

e. Other:

"



A Ffress  Jribipn @ - wawpa Fo

NOTICE OFAPPLICATION QvATER RIGHT .
e Foilfowlng appiicalion(s) have been filed to appropriate the public.waters of T SN
the Siate of dao: 63-11840 AFFIDAVITOE%PUBL]CATION 7NN
PFESTES:.HV HE Ll
RANDOLF RD : SR
MELEA, ID 83841 E O,F IDAHO ) .-
Source: GROUNDWATER 8311691
Diversion Pt: NWNE  Sec36 TOINRO2W in CANYON County y GARMAN, STEPHEN KENT
Use: IRRIGATION 1.600C PO BOX5
Total Diversion:  {1.800 ch WILDER, ID 83676
Date Flled: 2/24/1992 ‘Source: GROUNDWATER
In: CANYON Coun Diversion Pt: SESE Sec 22 TO4N R 05W In CANYON County.
TOIN RO2W S NWNE NENW _ SWEW  Sec23TOMNROSWIn CANYON Cou
80.0 ACRES TOTAL Use: IRRIGATION 2.000 CF ;
m Total Diversion: (2,000 CFS
63-11670 Date Flled: 3/ 5/1902
WISSEL, GLINTON 1¥ In: CANYON County
WISSEL, JUDITH TO4N ROSW S22 NESE SESE
15451 MIDWAY RD hi §23 NWSW SWSW
NAMPA, iD 83651 101.0 ACRES TOTAL \
Source: GROUNDWATER h
Diverslon Pt: Lot 4 (SWSW) &mamaunoawmcmvon ng 63-11683
Use: [RRIGATION 600 C KRAJNIK, ED
Total Diversion: 3 soo CFS ng KRAJNIK, ORVETA
Date Flled: 2/25/1952 KRAJNIK, GARY
in: CANYON County 9749 RIMRD
To3N RO2W S1 Lot3 (Nwsm Lot 4(SWSW)a NAMPA, ID 83686
RO3W S13 SWNE SENE NWSEy, Source: GROUNDWATER
180.0 ACRES TOTAL Divergion Pt: _ NENE Sec 20 T 02N R 02W In CANYON County.
y Use: IRRIGATION : 1.600 CFS
8311674 Tetal Diversion: 2 1.600 CFS}
SCROGGINS, JEROME e > bato Flled: 2/ 411392
16752 LONKEY LN ¢ ™ CANYON County
CALDWELL, ID 83605 N TGN Ro2wW S20 NENE NWNE
Source: GROUNDWATER 80.0 ACRES TOTAL :
Diversian Pt: SWNW  Sec2 T 03N R O4W in CANYON County.
SENW  Sec2T03N R 04Win GANYON Coung h 63-11694
Use: IRRIGATION {1.600 CFS)™ GOSSETT, CHARLES ELMER .
Total Diversion: {1.600 GFS) 141 WESLEY 8T
Date Filed: 2/26/1092 CAPITOLA, CA 85010
In: CANYON Coun Source GROUNDWATER
TO3N RO4W S0 SWNW SENW'" Diversion Pt: NWSE  Sec21 TO2N R 02W In CANYON County.
80.0 ACRES TOTAL Use: IRAIGATION 1.560 CFS)
h Total Diversion:  {1.560 GFS)
63-11682 Date Filed: 3/ 6/1802
LOWE, DERALD W in; CANYON County
6375 ROBINSON RD = TO2N RC2W 821 NWSE SWSE
KUNA, D 83634 78.0 ACRES TOTAL
Source: GROUNDWATER -
Diversion Pt: NWSW  Sec32TO02N R 01W in CANYON County. 8311701
Use: IRRIGATION (2,000 CF§} GULLION, MARY E
Total Diversion:  { 2.000 CFS)- 419 E MAINE AVE
Date Filed; 2/28/1992 NAMPA, ID 83651
tn: CANYON County _ Source: GROUNDWATER
TO2N RO1W 832 NESW NWSW SWSW SESW™ Diversion P NENESE Sec 13 T 02N R 0IW in CANYON County.
|| 139.0 ACRES TOTAL Use: IRRIGATION 1.760 GFS)
_ 1 Total Diversion:  (1.760 CFS}
63-11683 Date Filed: 2/24/1962
BAIRD, DEAN In: CANYON County
10576 DUGK LN ¥ " To2N ROIW 813 SWNE SENE NESE NWSE
NAMPA, 1D 53686 - 88.0 ACRES TOTAL
Source: GROUNDWATER i
Diversion Pt: . SENW Sec 12 T 02N R 03W in CANYON County. 63-11702
Use: IRRIGATION 1.000 CFS)' JOHNSON, GREGORY B
Total Diversion: ( 1.000 CFS} JOHNSON, HEIDI M
Date Filed: 2/28/1992 . POBOX344
In: CANYON County MERIDIAN, ID 83642
-~ T0O2N RO3W 512 SWNE SENW Source: GROUNDWATER
50.0 AGRES TOTAL , t Diversion Pt: MESE  Sec24 TOTN R 02W in CANYON Gounty.
£3-11685 & Use: IRRIGATION (2.400 CF
Total Diverslon: {2,400 CFS
FARGO FARMS INC .  Date Flled: 3/ 3/1992 {
25502 LAPPEFBI F;l;EASANT RIDGE .In: CANYON Couiriy
WILDER, ID 83 ;  TOIN Ro2w S24 ' SENE NESE SWSE
Source: GROUNDWATER 120. 6 ACRES TOTAL
w Divarsion PL: SWSW  Sec27 TO4NROSWin GANY(T)I; G%ogF 5 .
Use: IRRIGATION .
Total Diversion;  (1.200 GFS)| HATCH, WAL 8311704
Date Filed: 3/ 4/1992 2055 N TEN MILE
in: CANYON County MERIDIAN, ID B3642
TO4N ROSW S27 SwWsw SESW Source: GROUNDWATER ]
s34 NENW Divarsion Pt: SWSW  Seg5TOSNROTWIn CANYON Cau
60.0 ACRES TOTAL Use: IRRIGATION 5 400 c
— Tata! Diversion:
63-11808 o 1 Data Flled: 2/26/1992 400 GFS,
FARGO FARMS INC . In: CANYON Coun
125502 UPPER PLEASANT RIDGE TO3N ROIW SO SWeW
i WILDER, |D 83678 20.0 ACRES TOTAL
' Source: GROUNDWATER dﬁ/
, Diversion Pt SENE Sac 34 TO4N R 05W in CANYON Coun 63-11705
A ' Use: IRRIGATION { 500 GFS) | STATE OF IDAHO
Total Diversion: {1.600 CF8, DEPT OF FISH & GAME
 Dabe Filed: 3/ 4/1992 3101 S POWERLINE
.In: CANYON County NAMPA, ID 83586
" TO4N RO5W 834 SWNE SENE Source; GROUNDWATER
80,0 ACRES TOTAL Diverston P1: glvsgggg ggg g _'F 3'5’:[! A G2W In CANYON County.
K RO2WIn CA County.
89-11€89 Use: RECREATION STORAGE {15. SOAE)YON
‘HJ Bgrr WILDER LAND COLTD : DIVERSION TO STORAGE : 1.600 CFS
PO BOX 660 : T s (1
\WILDER, ID 836768 Date Fliad: 2/26/192 otal Diversion:  (1.600 CFS
D ope UNOWATER  CWNE  Sec 15T 04N R 0SWin CANYON "GN S0 ey
Diversion Pt: o n BO2WS03
Use! IRAIGATION { 1.600 CF! F NESE SESE
Total Diverslon: {1,800 CF8 ;
gaagm?{cg Ia/ csgug\sz ABBOTT, DAVIDM.
: 4252 W KU g
TO4N ROSW §1 SWNE SENIkenen b Baeay e
80.0 ACRES TOTAL s2.11800 Souros: GROUNDWATER A ’@ é
veraion Pt S6020°T5: 1Win
COLE TRUST, NORMAN R Use: IRRIGATION " CANYON County.
210FAYLN S 'roummﬁon 1,600 CFS
NAMPA, ID 83686 Date Filed: 3/ 2/1992 w82
Source; GROUNDWATER In: CANYON County f
Use: IRRIGAT!
DOMESTIC gm 8F§ 80.0 ACRES TOTAL f
e 102 oS LS T S e bt .t st
L. . r, L9 asources, Way, Boiaa,
* In:CANYON E:Nm.m2 Idaho 83705 on or bafore APRIL &, 1992, wm' Alport Way.
Ta2N Ro2W S NWN 2 KEITH HIGGINSON, Director S

40,0 ACRES TOTAL March 18, 25, 1982 il



State of [dat® @

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

PHILIP E. BATT
GOVERNOR

KARL J. DREHER
DIRECTOR

October 5, 1995
STATE OF IDAHO
DEPT OF FISH & GAME
3101 § POWERLINE
NAMPA ID 83686

RE: WATER RIGHT NO. 63-11705
Dear Water Right Holder (s):
Enclosed is a copy of the Water Right License issued on the

above referenced permit. If you have any questions, please
contact me within 10 days of receipt of this license.

Sincerely,

Shelley
Water Rights Supervisor

SK:rl

Enclosure

2 T ﬁg!i %%ga
e

o~ Ce’el)mﬁng Our Centennial Year of Service to Idaho 1 805.19005 ~



LICENS'EVIEW CHECKLIST .

pERMIT NO. (p3 -/170S pate [0-2 -9

Change QE//
NAME Or Address Change?
PRIORITY DATE Adwvance? Advanced to:
Order to reinstate needed?
Incorrect fee for rate recommended?
SOURCE V//’Changes or just clarification of originally

intended source?

Notice of Intent to Void necessary?

POINT OF DIV Jﬁi Amendment negded?
=~ Overlaps? L)JA
PLACE OF USE _Z  amendment needed?
e Overlaps? . a
DIV RATE " Permit/fee limits: _«75CFS
Meas Q = __ Theo Quwn .40 Recommend: _ 4
Combined rates exceed capacity
ANNUAL VOLUME Volume Limit: (S < Season: _
s Calculations: ___ L /o)
Looltune K fond.  [1af -goT iz ot
Flow limit: cfs x“ x 1.9835 =
Combined volumes exceed capacity/allowable
USES «~ Change in Nature of Use or additional uses?
Amendment necessary?
ADDITIONAL INFO Supplemental Groundwater _— PPU Scenario _—
Irr/Dom Combination _— Shared G/W System _—_
NEW REMARKS T Multiple p/d(s) in ¥ y%?

JEs Other £0/T" REIARES TACETT (el onda)
~ 7

Watermaster control - District
Measuring/Locking Devices
Irrigation Cverlap

Other
Water Quality Heat/Cool/Fish verified

COMMENTS : 4;\4@“ Aats, é hlune.

NEW CONDITICNS

RECOMMENDATION CFS VOLUME SRBA Claim Filed NN
_ Adjustment Memo Needed HEes

L e O /,

N T STDeAGE O LICENSE .

18T AMEND LETTER
2ND AMEND LETTER




Form 218 . .

e STATE OF IDAHO RECEIVED
DEPARTMENT OF WATER RESQOURCES
BENEFICIAL USE FIELD REPORT JAN 0 3 1995

Department of Waier Resources
A. GENERAL INFORMATION Permit No. __(p3 — / /| 705
1. Owner: STaTe oF ldaAD; _De{mﬁ?ﬁm“t of Fish ¥ Gpare  PhoneNo. 287- &7-1?’/%’95'- £ 5
Current Address: 2 |0/ S, Foweglne foad , NAmPA, ) £3i8L
2. Accompanied by: ___(Jale Tagm peevd. EXAM DATE : fj/f/{/

Address: Phone No. SRINE

Relationship to Permit Holder: Z.,.ploviee
[ -t

3. Source: Crouwn dwaTee tributary to

.B. OVERLAP REVIEW

1. Other water rights with the same place of use: (2 — O 2 28d L3~ //25(s, (L3 —0EFYO

2. Other water rights with the same point of diversion: ¢, 2~ |12 ¥, b3 — DFID

C. DIVERSION AND DELIVERY SYSTEM

1. Point(s) of Diversion:

Ident | Gov't
No. Lot Ya | Va | Vo | Sec. | Twp. | Rge. County | Method of Determination/Remarks

SEE| 2 | 2V | 2w Camgvn Aegin L /07,0?9

2. Place(s) of Use:

TWP RGE | SEC NE NW
W W

2VwW | 3




3. Delivery System Diagram: Indicate ali major components and distances between components. Indicate weir
size/ditch size/pipe i.d. as applicable.

: —— : 3 — : 1
1 i
H X
Qeleen piinsr | AAd i E
T e
£ish
il ™ 0181, 3 oFFice /\ﬁ i
' . i S
1 i
H )
H ) H
: o
] ) A H
] H 1
] ! L
! ) S
i ' WIL_SMJ\ .\.(
i : Pﬂ%ds L‘\
t il TPy :
: : §
' : ! < i
: ! A I
1 I 3
| | I T i
B S T I ST e
| i A\ et mpd
; i A A A .
! 1 : g 1
H H \ H
Scale: T~ __ AT,
_ " Copy of USGS Quadrange Aftached Showing locationis) of % Astial Photo Altached “V__/F;hclo of Divetsion and System Attached
point(s} of diversion and place(s) of use {required). {required for irigation of 10+ acres)
4.
Well or Diversion ' rrodel Pump Serial No. or
Identification No.* Motor Make Hp | Motor Serfél No. | Pump Make Discharge Size
Franlrn | 5 | 282138310 | ungnown b 7

*Code fo comespond with No. on map and aerial photo

D. FLOW MEASUREMENTS
1.

Measurement Equipment Type Make . Model No. Serial No. | Size Calib. Date

2. Measurements: //0//¢ — /‘)/5%#2( 7400 Acfﬁ_»y g5 eﬂdﬂm /QM (/K{f A lso

s &y 5119 ﬁwz‘d ,ﬁfflé FOLWF—ML WA no‘t Wélb@

ﬂﬁrdff;“;r,-.L ‘; :

- LEFEEN T L e mwed L e .ﬂi
. “ o
§
#

LOT 1 61355



2

E.‘NARR;\TIVE/REMARKS/COMMENTS ‘
QVE £LAYS — P/ZJ Samet QR __d o f’/ﬁ < (Wilspa &a@tf;\)
f)/M Sxane R0 drFﬁuuﬁf /’&C—M 67 WGA}(L&W\

Pond end 1peianlioh \

Oerdsian. well wyh 23 £vet  of 045;”"4 Supplys
witew o Beacds Bass ford. 4 S 4. LYY, dedies

Wzﬂjq*‘éﬂ o, el { ”7[“’ f”‘”‘d ﬁob‘ﬁ)\ a herdl se c7mr
oF " VT pYC ond seon pipe | locatsd A nortS ed
CF forny) 15 _an oVeRFlow STAN P1P€ which  diygds  welbe

\L%@OMAL\ g" Cmp fo Wilson. Jegia .
The pawteTed pllocTen (s 0.75 s, bul sviTem oupaody

‘= mLM 0.40_cFs, Yhewenpo £€%menof Lt tom Spog, Lo
0. 40 KFS Eof DiveRS1OM Ay STORA ge.

ford size 15 appexivarely 12 AF, nSE |5 AE as mdiested
ov feunmt . Powmmend me,ﬁ 120 AF  or  eecneATTon

2T ORAGE .

(M 4&1%&%‘[3;» Clapim F"-/'Lw)
MFe: 23" oF " (459 nsTaled hy Denms Phugps im luc., 992

\ﬂfnmvjz@ M;@/A/\p(p ,a(@u,a/ pvu..«r/ 045114. stari Lavel Assm(d’ _5
o. 40

Q=Es (0. W) = zox 2 s
ria) o
Lo (231450)  pmes
’ P
2.
Level  dolpmuned. J2 OFFE(e. aZ{Aj)em__

ANTE ¢ @gnmné_. ‘(Oum»pmg
bnd  SpLEIFILA Tions .
e

SusTesn f&s sy ASSW4<6 .pme-jebn-rqo—s—#be 20 ,asw

+o Dptn da_sc/AM@{ g hwés and  un dulaTons in pIPL. .

Have conditions of permit approval been met? “yes __ no iﬁé;gm .

0T 6’7@9‘?



F. FLOW CALCULATIONS

Additional Computation Sheets Attached
Measured Method:

( See wpeparive ol rheoeerial SYsTEmm wwrj MLC,M(.WA)

G. VOLUME CALCULATIONS
1. Volume Calculations for Irrigation: /z//74

Vi = (Acres Irrigated) x (Irrigation Requirement) =

Vpp = [Diversion Rate (cfs)] x (Days in lrigation Season) x 1.9835 =
V = Smaller of V| and Vpq =

2. Volume Calculations for Other Uses:

V(P A:\) - S50 (x 2_000))( <t 7 = /. 200000 =73 = 275 Al
Licats 5
= 27.5 pgc. X é‘.#«“*’ﬁ-"f; AF

H. RECOMMENDATIONS

1. Recommended Amounts

Beneficial Use Period of Use Rate of Diversion Annual Volume
) From To Q (cfs) V (afa)
R CREATIOn _STORSIE ) 123/ — HC /2D
Quelsion, 70 STesge W 7243/ 0. 40
Totals: o, ¥0 Ao /2.0

2. Recommended Amendments
___Change P.D. as refiected above ___ Add P.D. as reflected above =~~~ None
__Change P.U. as reflected above ___ Add P.U. as reflected above = Other

I. AUTHENTICATION

Field Examiner's Name %fl/é- MUM Date Z’Z’Zﬁi/?’ yad f‘ £

Reviewer Date SEAL v é’f g f’;
8 ]995

‘ . .



MEMORANDUM
TO: File 63-11705 / F & G
FROM: Brenda Chapman
DATE: Qctober 2, 1995
RE: Recommendation Adjustment(s)

The final licensing recommendations for Right 63-11705 are based
on the information below:

G. VOLUME CALCULATIONS

The volume of the pond is 11 af. The examiner also had 11 af
but increased it to 12 with no justification for the change.

H. RECOMMENDATIONS
1. Recommended Amounts
Beneficial Use Period of Use Rate of Div Annual Vol

Rec Storage 1-01 to 12-31 11.0
Div to Storage 1-01 to 12~-31 .40

pRiEDOT sarn
' 4

OCT + 61995
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PHOTCO ONE- View  SolThaesT of werl Lm TSIV v ) vvw»/wlx_) we L
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pg 2 0f &

Permit (.93"“//795-' . Photos taken 1214147 .

PROTO THREE™ Vi  Sowthesslede) oF 6" dischage Line s Suachse
Pond. Wall, is IUST oFe YA phofe Yo YA lepr

(o]
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e
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e

UR- 1/, — '
PROTO FO View  sowhwesT o sowrh ond  pE Soeks Pnd.

The 6" Usthage L is shown.
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Permit {p&-// 705
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PHOTO FIVE- ‘
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PHOTO SIX-
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Permit 3—[{705 . Photos taken %/%/97 . Pg _‘Z’Of j/
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MEMORANDUM
To: File 63-11705
From: L. Glen Saxton '1Z’t1’é}*“~
RE: MEASURING PORT CONDITION OF APPROVAL
Date: November 12, 1993

Scott Grunder of Fish and Game called concerning the condition
of approval requiring the installation of a flow measurement port
(port}. He was correctly under the impression that the department
did not regularly use annubar equipment which utilizes the port to
determine the rate of flow.

I advised Grunder that the department would not require the
installation of the port if the department could measure the rate
of flow in some other manner. Hence the condition requiring the
installation of the flow measurement port is waived unless there isg
no other way to measure the rate of flow. This will be determined
during the field examination.

P Dlalaia ! %%Eg

0EG 021983

o
BRVESEE 4 T

,.ﬂ"'-f"r"\

et s T



November 4, 1993
STATE OF IDAHO
DEPT OF FISH & GAME
3101 & POWERLINE
NAMPA ID 83686

PROOF ACKNOWLEDGMENT LETTER
RE: PERMIT NO. 63-11705
Dear Permit Holder:

The department acknowledges receipt of the proof of beneficial
use form submitted for the above referenced permit. The next
step in the process of developing a water right is for the
department to conduct a field examination to determine and
confirm the use being made of the water.

I note that the permit issued to you by the department requires
the installation of a flow measurement port to allow the
department to determine the rate of diversion. The proof which
you submitted does not show that you have installed this
equipment.

The installation of the flow measurement port must be complete by
the time the department representative conducts the examination
of your system unless the department has-rescinded the
requirement prior to the field examinatioil-—Tir SOmM& tases,

thé equipmen equirement can be rescinded because the egquipment
cannect be physically installed, is not appropriate or can be
accommodated with other measuring methods.

If you have questions concerning this matter, please feel free
to contact the WESTERN Regional Office in Boise at
{208)334-2190.

Sincerely,

Karen L. Gustafson
Senior Secretary

c: IDWR - Region

DEC {;/2 1993

e



ANALYSIS SHEET
FOR
PROOF OF BENEFICIAL USE

Permit No. é;ﬁ-//?ﬁgﬁ Reviewed by / pate /bIe/ 73 -

GENERAL CONSIDERATIONS TYPES OF USE ~

{120 Name same as permit? ék(’@ﬁgﬁm S% féﬂﬁﬂlﬁﬂ /

Address same as permit?

LLQJ;' Proof timely received? Correct Ust_ L(é_ﬂf
7

If not, complete calculation below.

SQURCE OF WATER
Surface water source
L/’// Ground water source
: /Ué} Drilling permit required?
/f—' Copy in the file? Drilling Permit No.

;/ Amount paid for permit Correct?
/ﬁm / Well log in the file?
LICENSE EXAMINATION FEE . MEASURING DEVICE
(0L - Required? . (/05 - Required?
+_200 Amount Submitted YO  1nstalled?
_Correct? /L) waiver requested?

PRIORITY CALCULATION

Date proof received ﬂ]/}
Date proof due / -
No. of days late j =
'Priority Date / +
New Priority Date K

DEFICIENCIES OR ACTION ITEMS

DATA ENTRY

| p000ls a_ \4\%
New Address - ) _ : Proof Made /f%ié

wmwﬁu“m; _ ' '?EL//H iw%




IDAHO FISH & GAME

REGION 3

3101 8. Powerline
Nampa, ID 83686
(208) 465-8465

October 25, 1993

Karen L. Gustafson
Secretary/Records Manager

Idaho Department of Water Resources
1301 North Orchard Street

Boise, ID 83720-9000

RE: Proof Due Notice, Permit No. 63-11705
License Examination Fee Enclosed

Dear Ms. Gustafson:

on behalf of the Idaho Department of Fish and Game, I am
enclosing a check in the amount of $100.00 for +the license
examination fee required as part of the permitting process for
proof of beneficial use for water permit number 63-11705.
Enclosed also find the proof of beneficial use form completed as
reguested.

The Department requests a paid receipt following processing of
this permit sent to the Southwest Region.

Sincerely,

Grunder
Environmental Staff Biclogist

cc: Natural Res. Policy Bur. (C. Robertson)
IDFG-Legal (Steve Goddard)
Fisheries Bureau % -
Steve Yundt §‘ﬂ‘”ffi?§§§W*
Cecil D. Andrus / Governor “ ) «;sg}a

Jerry M. Conley / Director

Equal Opportunity Emplayer DEC 0< 1993
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Working for wildlife - since 1938




August 31, 1993
STATE OF IDAHO
DEPT OF FISH & GAME
3101 S POWERLINE
NAMPA ID 83685

PROOF DUE NOTICE
RE: PERMIT NO. 63-11705

Dear Permit Holder:

One of the conditions of approval of the above referenced water
permit was that proof of the extent of your beneficial use must
be submitted to this office on or before November 1, 1993,

(See last page of your approved permit or your last approved
extension request.) Enclosed is a form which when accompanied by
the license examination fee or a complete field examination
report prepared by a certified water right examiner may be used
to submit the reguired proof.

If you have not fully completed your project, and you or a pre-
vious owner of this permit have not received a prior extension of
time, you may request an extension of time if the delay is for
reasonable cause as provided in Section 42-204, Idaho Code. If
you have been prevented from proceeding hy a governmental agency
or by litigation which might bring title to the water in
question, more than one extension of time can be granted. An
extension of time request form is enclosed for your convenience.

Either an acceptable proof of beneficial use submittal or an
acceptable request for an extension of time must be received by
this department on or before the above described proof due date.
If neither is received, the department will send you a lapse
notice. Within sixty (60} days of the mailing of the lapse
notice, the permit will no longer be of any force nor effect.

SINCERELY,

Karen L. Gustafson
Secretary/Records Manager

Enclosures




State of 1dho g

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

CECIL D. ANDRUS
GOYERNOR

July 19, 1993 R. KEITH HIGGINSON
MHRECTOR

STATE OF IDAHO
DEPARTMENT OF FISH & GAME
3101 S POWERLINE

NAMPA ID 83686

RE: Permit No. 63-11705

Dear Permit Holder(s):
Enclosed is a copy of the Order Removing Condition of Approval.

If you have any guestions concerning this matter, please feel
free to contact our office.

Enclosure

ﬁ@éﬁgﬁ@g?géﬁgw?



JULY 8, 1993

MEMORANDUM
TO: FILE 7
FROM: MARK SLIFKA /f

SUBJECT: IDAHO F & G —--TACKETT WELL/ WR 63-11705

I spoke to Norm Young on¢ about June 30 regarding the WR condition
requirements for reconstruction of the above described well to
control artesian flowing water. It appears that the well was
drilled and utilized as a drainage well under 42-228, I.C. and the
the F&G has been pumping the well under their water right to obtain
sufficient water to meet their needs. The well does not flow water
in excess of the water right appropriation and does not require
control equipment to prevent waste. I informed Norm of the
difficulty in reconstructing this well and we decided that since
the well has not wasted water (being authorized as a drainage well)
and that the appropriation more than covers the flow from the well,
that the conditions on the Water Right requiring reconstruction
were unnecassary and should be eliminated. I spoke to Mr. Lee
VanDeBogart with the F&G about this so that they would not proceed
in drilling the alternate well.

There are several drainage wells in the area which may require
abandonment or reconstruction in the future if it is determined
that they are wasting water and their status changed statutorially.



/
Jﬂﬁ%

June 18, 1993 W //

MEMO
TO: Norm Young
FROM: Mark Slifka

Reference: IDPG Tackett Well-WR 63-11705

The IDFG has been working with the Department over the past several
weeks to have the drain well that they are using under this right
modified to meet minimum Well Construction Standards and conditions
as ordered in their Water Right. A number of drillers have looked
at the project and have discussed with myself, John Carlson and Rob
Whitney different methods of modification but the geohydrolic
conditions of near surface and surface fractures and water flow
make the job risky. The IDFG and the driller has suggested that a
new well be constructed nearby and built to our minimum Well
Construction Standards. The existing drainage well would then be
allowed to revert back to its original intended purpose as allowed
under 42-228, Idaho Code.

1} The IDFG would like to have this well drilled prior te July 1,
1993

2] Will this action require an amendment if the new well is
drilled within the same legally described POD?

3] Can we issue an expedited Drilling Permit if an ammendment is
required?




MEMORANDUMNM

DATE: June 17, 1993

TO: MARK SLIFKA

FROM: JOHN D. CARLSON

RE: ORDER DIRECTED TO F&G TO BRING A WELL INTO COMPLIANCE

UNDER WATER RIGHT PERMIT 63-11705. 2, 2,0 3 WESESE

Oon June 16, 1993 Rob Whitney and I met with Frank Skinner of
5.0.8. Drilling and Lee J. VanDeBogart an engineer with F&G. We
met at the site of the well with the intention of observing and
discussing Mr. Skinners concerns that their are several other
wells in the same condition as the well under permit in this
drain/swampy location. His contention is should we spending that
much money on one well when there are several others on F&G
property and other property that are in the same condition.

We observed the well in question and proceeded to locate other
wells which may be of the same nature.

Three wells were located across the road from this well. They had
casing extending above ground level from 6 inches to 1 1/2 feet (
observed from the rcad). All three were flowing artesians.

One well was observed and one other (location shown but unable to
actually see because of cobble size rocks placed over it and it
was also under the bank a little ways) were located a few hundred
feet upstream from the well of concern. These two were uncased.

Mr. VanDeBogart thoughts on the issue was that the wells were
drilled in the 1930’s, with the intention of draining the marshy
area. He thinks the driller put in 10, 20, 30 maybe many more and
then the Corp of Engineers put the drain rig along the wells.
While we observed these two on F&G property re probably
more and there are more ( as told by Mr. VanDeBegart) on up the
drain. These wells are believed to be around 50 feet deep.

Across the road at the fish hatchery they have two 100 plus foot
wells which are cased 18 feet and flow at the surface half of
what they are pumped, 6 cfs. each. There are 7 others wells j ﬁﬁ?@
the 50 foot range also in the fish hatchery area. These were Hot % ]
observed. The two deep hatchery wells are said to fluxuate along
with lake Lowell. Ji P

The situation being argued is that fixing this one well will not
make an overall difference in conserving the artesian resource.

o,
.
-~



Also they argue that the aquitard confining the artesian aguifer
is a calachie cap which the marsh indicates is not doing a great
job of confining the aquifer. A reasonable assumption on their
part is the wells and drain were put in to reduce the soil
moisture in the area and if it is possible to repair/plug these
wells the drain itself may not be enough to keep the area from
subbing again.

F&G does not have a problem with trying to repair or control the
one well under permit, however there is some guestion on the part
of Mr. Skinner and Mr. VanDeBogart that the calichie cap 5 to 6
feet deep,is highly fractured/eroded and they could end up
spending many more dollars than originally allotted to the repair
without success and without solving the overall situation. This
is definitely an area of natural discharge. They are willing to
forget this well, pull the pump and just leave it as they found
it and put in a new well over by the pond. This is what they had
originally intended on doing, but the biologist proceed without
their input.

I have a basic feeling that the one well may be with some effort
put into a condition that would appear to control the flow around
the casing which presently is not controlled. For appearance sake
this would be good. However without looking at all of wells it
may not make a large difference. If we did look at all of the
wells, their is a chance that the marsh would return? or grow in
size (there is still marsh) and not make us very popular with the
locals. What might preclude this is that F&G is pumping the head
in the two wells down about 2 feet presently and they intend to
place larger pumps in the well significantly increasing the
discharge and probably the drawdown. This should effect all of
the area as they do see a response in the 50 foot wells closest
to the 100 foot wells when pumping at the present rate.

The negative effect of doing nothing is that if the aquifer is
produced some time in the future to a point of a negative head,
these wells may turn into injection wells of unknown location.

T,
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@ @
the protestant but none of the parties could show the extent of the
assumed relationship.

In past contested matters before the department, irrigation
districts have not made claims as has the pretestant in this matter
to unspecified future diversion and use of ground water. Districts
have, however, objected to new applications for permit which would
interfere with their existing delivery of surface water and the
department has ruled in a manner to protect existing water rights
and authorized delivery practices.

Specific findings of fact, conclusions of law, and conditions
of approval relative to "recovery" of water are not required in
this decision because the use of water under permits issued by the
department are subject to all prior water rights. Prior water
rights unclude the right to cease wasting water and the right to
recover the water if recovery activity complies with provisions of
Section 42-228, Idaho Code.

ORDER

IT IS THEREFORE, hereby ORDERED, that Application for Permit
No. 63-11705 is APPROVED subject to the following conditions and
limitations:

1. Use of water under this permit is subject to all prior
existing water rights.

2. A flow measurement port or other device as specified by
the department shall be installed by the right holder to provide
for the installation of measuring equipment and the determination
of the rate of diversion by the department.

3. The right holder shall comply with the drilling permit
requirements of Section 42-235, Idaho Code.

4. Use of water under this right shall be non-consumptive.

5. This approval authorizes diversion and use of water only
from the Tackett well located in the NE1/4SE1/4SEl1/4 Section 3,
T2N, R2ZW,BM, Canyon County.

6. The maximum rate of diversion authorized under this
approval shall not exceed 0.75 cfs.

7. The permit holder is requlred tomnm

now

MEMORANDUM DECISION - Pg 8 :

JUL 23 1993

Moy AR



of the Tackett well such that the construction will comply with
Well Construction Standards Rules and Regulations of the
department. :

8. The permit holder shall submit proof of construction of
works and application of water to beneficial use on or before
November 1, 1993.

Dated this /£2Z& day‘of___*jkégzymﬁﬁziu , 1992,

R. KEITH HIGG
Director

| g
MEMORANDUM DECISION ~ Pg 9 i gy JUL 23 1993
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BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE

STATE OF IDAHO

IN THE MATTER OF APPLICATION FOR )
) NOTICE OF
PERMIT NO. 63-11705 IN THE NAME ) RESCHEDULING
) HEARING
OF IDAHO DEPARTMENT OF FISH & GAME )

On March 30, 1992, the Department of Water Resources
received a protest against the approval of Application for
Permit No. 63-11705. A hearing was set for Wednesday, August
26, 1992, at 9:00 a.m. in the First Floor Conference Room,
Idaho Department of Water Resources, 1301 North Orchard Street,
Boise, Idaho, 83706. The hearing date has been changed to
Tuesday, September 8, 1992, at 10:00 a.m. in the Second Floor
conference Room, Idaho Department of Water Resources, 1301
North Orchard Street, Boise, Idaho 83706.

The hearing will be held in accordance with
provisions of Chapters 2 and 17, Title 42, and Chapter 52,

Title 67, of the Idaho Code, the adopted Rules of Practice and

Procedure of the Department of Water Resources, and Rules 4 and
5 of the adopted Rules and Regulations of Water Appropriation
of the Department of Water Resources. Opportunity shall be
afforded all parties to respond and present evidence and
argument on all issues involved.

i
Dated this <7 “day of Avayet— , 1992.

@""?W /S>*

DAVID R. TUTHILL, JRM P. E. Eg;swa“wgnfg
Manager, Western Regional Offi€¥e "~ . ii. %,_,E}

JUL 23 1993



1992,

I hereby certify that on the J Z/Jday of M,
I mailed a true and correct copy, postage prépaid, of

this document to the applicant(s) and protestant(s) listed:

Certified Mail

TERRY HOLUBETZ

ID DEPT QOF FISH & GAME
3101 S POWERLINE
NAMPA ID 83638

Ao Tpdir

Sue Taylor
Secretary,

Offlce Coordinator

JOHN P ANDERSON

NAMPA & MERIDIAN IRRIG DIST
1503 18T ST 8

NAMPA ID 83651-4395

T o T S S T T T T A o — i i — . S W S S el e WS TS S S omm S el — A — A —

Non=-Certified Mail

ANDREW M HARRINGTON ESQ
RINGERT & CLARK

455 S THIRD ST

PO BOX 2773

BOISE ID 83701

PAGE 2,

NOTICE OF RESCHEDULING HEARING NO.

STEVE GODDARD ESQ

1D DEPT OF FISH & GAME
PO BOX 25

BOISE ID 83707

Har PR B

63-11705,,,

UL 28 1993
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CONFERENCE AND HEARING PROCEDURE
IN THE MATTER OF A PROTESTED APPLICATION FOR PERMIT

In accordance with IDAHO CODE, Section 42-203, the following
issues are involved in the consideration of the application and
protest(s):

1) Will the proposed use reduce the guantity of water
under existing rights?

2) Is the proposed water supply insufficient for the
purposes intended?

3) Is the application made in good faith or for delay
or speculative purposes?

4) Has the applicant sufficient financial resources
with which to complete the proposed project?

5) Will the proposed use conflict with the local
public interest?

6} Is the proposed use contrary to conservation of
water resources within the state of Idaho?

BURDEN OF PROOF

The Applicant has <the initial burden of proof on issues
1,2,3,4,& 6 above, that is, the applicant has the bhurden of
coming forward with evidence for evaluation of those criteria.

The initial burden of proof on issue 5, local public interest,
lies with the both the applicant and protestant as to factors
which they are most knowledgable and cognizant of. The
applicant has the ultimate burden of persuasion with respect
to this issue.

PROCEDURE }

The procedure normally followed by the department in arr1v1ng
at a decision on the issues which must be considered is to
first hold a conference in the matter and then, if hecessary,
hold a hearing. If a hearing is held a written decision is
issued based on the hearing record.

CONFERENCE'

Preliminary to holdlng a hearing, a pre-hearing conference is
held to to familiarize the department and the parties with the
matter and to determine if a resolution of the | pro eﬁt(s) is
possible without the need for a hearing. :

CONFERENCE AND HEARING PROCEDURE -~ 1



At the conference the department may formulate and simplify the
jssues, obtain admissions of fact and of documents which will
avoid unnecessary proof, arrange for the exchange of proposed
exhibits or prepared expert testimony prior to the hearing,
1imit the number of witnesses, consolidate the examination of
witnesses, and advise the parties of the procedure which will
be followed at any subseguent hearing.

HEARING

Any party may request in writing five (5) days before any
hearing that the oral proceedings thereof be taken in the form
of stenographic notes at the expense of the requesting party.
Any party may have such stenographic notes of the oral
proceedings, or part thereof, transcribed at his own expense. A
taped record of the proceedings will be maintained for the
appeal period.

If the hearing is conducted by a hearing officer appointed by
the Director, rather than the Director himself, a proposed
decision will be issued and the parties will be afforded the
opportunity to file exceptions to the proposed decision and
present briefs and oral arguments to the Director prior to the
issuance of a final decision by the Director. This procedure is
required by IDAHO CODE, Section 42-1701A.

The parties by written stipulation, may waive their right to a
proposed decision, however, the failure of either party to
waive a proposed decision will not predjudice the director's
review of a party's evidence and arguments. However, such a
waiver will shorten the decision making process and may
expedite substantially the issuance of a final decision.
Whether compliance with Section 42-1701A is waived will not
affect a party's right to petition for a rehearing of the final
decision pursuant to rule 11 of the Department's Rules of
Practice and Procedure or affect a party's right to appeal the
final decision to the District Court.

Under the provisions of the IDAHO CODE, Sections 42-1701A and
67-5215, any court review of the department's decision eon
appeal shall be confined to the record created before the
department.

EXHIBITS

If any party at a hearing intends to present an exhibit to
augment the hearing record, such party shall in advance of the
hearing, prepare sufficient copies of the exhibit for
distribution to all parties at the hearing.

CONFERENCE AND HEARING PROCEDURE - 2 37483
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MEMORANDUM
To: File 63-11705 !! 9 ”
From: L. Glen Saxten
RE: APPLICANT’S EXHIBIT NO. 1
Date: December 22, 1992

Attached to this memo is a copy of Applicant’s Exhibit No. 1
which was admitted into evidence in the hearing conducted by the
department in the contested matter of approval of the application,

The original exhibit consisted of an enlargement of a 35 mm
photograph and was overlaid with mylar which had been marked to
show hydric and exeric areas. Since the original would not
conveniently fit into a water right file, I produced a copy of the
exhibit and substituted it into the water right file.

The copy accurately depicts the original exhibit.
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ROUTING SHEET FOR PROTESBTED APPLICATIONS
WHICH REQUIRE A MEMORANDUM DECISION AND ORDER

Date - Activity
HEARING HELD

FILE RECEIVED AT STATE OFFICE (Cindy)

- Date stamp, label and add file to bar code system
- Attach temporary file from protest drawer

- Route to Brenda for general review

GENERAL APPLICATION REVIEW (Brenda)
- Create "P" file and edit per general review’
- Route file to Karen

fﬁ/Z[é&, PREPARE PMD&0O (Karen & Hearing officer)

Log in for tracking through the decision process

Route file for review of the decision.

- Prepare order issuing PMD&0O and certificate of
mailing, route for signature and mail

- Hold file for 15 days - for exceptions

/0//9/%), PREPARE FINAL ORDER (Karen)

- Prepare order adopting PMD&O as the final ordexr or
make needed changes to PMD&0O and prepare final
order

3ﬁ Route final order for 51gnature

- Route to Brenda for final permit processing

[{-{ 7-92- PINAL PERMIT PROCES8SING (Brenda)
- Edit and condition "P" file per signed MDO
- Update data base and prepare APPROPRIATE permit
document (Use signature stamp on permit).
- Drop "P" from temporary file
- Route to Karen for final order processing

[{[,/7(%2, PREPARE FINAL ORDER (Karen)

-.Route to Karen for final order processing
- Prepare cover letter anfpcertlf’”ﬁngylllng

L @wéﬁiﬁ - Mail the final MD&O
@@4 & - Send file to microfilm giﬁ
_WW‘* MICROFILM }um #M@MJME‘QMW 91
~~3= Film the fileg—
- Route file to vault
VAULT

~ Remove out=-cards from the protest drawer ‘and hold
drawer



State of Idao ‘

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

CECIL D. ANDRUS
GOVERNOR

R. KEITH HIGGINSON
DIRECTOR

November 16, 1992

Re: 1In the Matter of Application for Permit No. 6$3-11705
in the name of the Idaho Department of Fish and Game

Dear Permit Holder:

Enclosed is a copy of the Final Memorandum Decision and
Order issued in reference to the above mentioned permit.

Any person who does not agree with the decision of the
department may request a rehearing before the Director
within 20 days, or may appeal directly to the district
court within 30 days of the date the decision is mailed.

If you have any guestions concterning this matter, please
feel free to contact this office.

Sincegely, i

A. LHoun 5%;;
L. GLEN SAXTON
Chief, Water Allocation Bureau

Enc: Final Order
Certificate of Mailing
Copy of the Approved Permit

NOV 1 9 1932



State of Idago .

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Strect, Statehouse Mail, Boise, Idahe 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

CECIL D, ANDRUS
GOVERNOR -

R. KEITH HIGGINSON
DIRECTOR

October 7, 1992

Steve Goddard

Idaho Dept of Fish & Game
P.O. Box 25 :

Boise, Idaho 83707

RE: APPLICATION FOR PERMIT NO. 63-11705 IN THE NAME OF THE IDAHO
DEPARTMENT OF FISH AND GAME

Dear Mr. Goddard:

Attached is a copy of an affidavit of John P. Anderson which
was submitted to the department to supplement the hearing record
created on September 8, 1992 in connection with the above
referenced matter. At that hearing, after checking with the
parties for any further matters before concluding the hearing, I
closed the record and concluded the hearing.

Hence, I do not intend to consider information submitted after
the record has been closed such as the affidavit of the protestant
John P. Anderson, unless you advise me in writing that you have no
objection to the inclusion of the affidavit in the record. You
should advise me in this regard within ten (17) days if you have no
objection to inclusion of the affidavit in the record.

Sincerely,

\
L. GLEN SAXTON
Hearing Officer

Encl: 1

c: IDWR - W. Region
William F. Ringert

R
43y
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NOV 19 1992



RECEIVED
0CT 13 1992
LARRY ECHOHAWK -
ATTORNEY GENERAL Depertment of Water Resouroes

Stephen V, Goddard

W. Dallas Burkhalter
Deputy Attorneys General
P O Box 25

Bolse, ID 83707
Telephone (208) 334-3715
FAX (208) 334-2114

BEFORE THE IDAHO DEPARTMENT OF WATER RESOQOURCES

IN THE MATTER OF THE APPLICATION )
FOR PERMIT NO. 63-11705 )  OBJECTION TO THE AFFIDAVIT
) OF JOHN ANDERSON

COMES NOW, the Idaho Department of Fish and Game by and
through its attorney of record and objects to the admission or
to any consideration being given to the affidavit of
John P. Anderson which Protestant Nampa Meridian Irrigation
District mailed to the Idaho Department of Water Resources on
October 5, 1992,

The grounds for this objection are as follows:

First, Protestant had more than ample opportunity to locate
and present this evidence at the hearing or during the 1l0-day
period after the hearing. Protestant now seeks to supplement
his testimony with additional evidence approximately three weeks
after Water Resources filed a Proposed Memorandum Decision and
Order; and a week after Protestant mailed its exceptions and
brief regarding the proposed decision and order. Protestant had
its chance to present this evidence at the ﬁearing and should

have located this material with the exercise of due diligence.

HIPeorgen

OBJECTION TO THE AFFIDAVIT - P. -1- )
OF JOHN ANDERSON



Second, not only is this material presented a long time
after the hearing, but also Fish and Game has been foreclosed
from the opportunity to cross-examine the Protestant on this
evidence. To allow this material into the record would be clear

procedural error. Shokal v. Dunn, 109 Idaho 330, 334 (1985).

In Shokal, applicant after a second hearing on its application
determined its first plan was unable to comply with the new
water quality standards and reworked the plans and submitted new
operational criteria for its project to Water Resources.
Protestants objected to the new criteria and argued the Director
should not consider it without holding a new hearing.
Nevertheless, the criteria were accepted by the Director and a
permit was issued without a hearing. The court held that the
final order was issued upon unlawful procedure and, therefore,
was in error. Id. at 334. That ruling clearly applies to this

situation.

CONCLUSION
For the reasons given above, the hearing officer should
reject the applicant and not consider in any way the affidavit
of John Anderson, or any other information he may find in his
files.

. +h
DATED this ¥ day of October 1992.

CBJECTION TO THE AFFIDAVIT - P. -2-
OF JOHN ANDERSON




StephenEV. Goddard ~

Deputy Attorney General, Counsel
for Idaho Department of Fish
and Game

CERTIFICATE OF SERVICE
I, Corinne Barlow, Secretary/Records Manager with the Idaho
Department of Fish and Game, hereby certify that I served true
and correct copies of OBJECTION TO THE AFFIDAVIT OF
JOHN ANDERSON by placing a copy thereof in the United States
Mail on October g , 1992, postage prepaid, to names and

addresses listed below:

Mr. Glen Saxton

Hearing Officer

Idaho Department of Water Resources
1301 North Orchard Street

Boise, ID 83720

Statehouse Mail

Mr. Bill Ringert
Ringert Clark Chartered
455 S. 3rd Street

P.O. Box 2773

Boise, ID 83702

Corinne Barlow
Secretary/Records Manager
Idaho Department of Fish and Game

P
= L -'A*i;i-.;a-'

OBJECTION TO THE AFFIDAVIT - P, -3- Y 191982
OF JOHN ANDERSON
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RECEIVED
0CT 13 1992
LARRY ECHOHAWK
ATTORNEY GENERAL Depariment of Water Resourogg

Stephen V. Goddard

W. Dallas Burkhaiter
Deputy Attorneys General
P O Box 25

Boise, ID 83707 .
Telephone (208) 334-3715
FAX (208) 334-2114

BEFORE THE IDAHO DEPARTMENT OF WATER RESQURCES

IN THE MATTER OF THE APPLICATION )
FOR PERMIT NO. 63-11705 ) OBJECTION TO THE AFFIDAVIT
- ) OF JOHN ANDERSON

COMES NOW, the Idaho Department of Fish and Game by and
thfough its attorney of record and objects to the admission or
to any consideration being given to the affidavit of
John P. Anderson which Protestant Nampa Meridian Irrigation
District mailed to the Idaho Department of Water Resources on
October 5, 1992.

The grounds for this objection are as follows:

First, Protestant had more than ample opportunity to locate
and present this evidence at the hearing or during the 10-day
period after the hearing. Protestant now seeks to supplement
his testimony with additional evidence approximately three weeks
after Water Resources filed a Proposed Memorandum Decision and
Order; and a week after Protestant mailed its exceptions and
brief regarding the proposed decision and order. Protestant had
its chance to present this evidence at the hearing and should

have located this material with the exercise of due diligence.

OBJECTION TO THE AFFIDAVIT - P. -1l-
OF JOHN ANDERSON



Second, not only is this material presented a long time
after the hearing, but also Fish and Game has been foreclosed
from the opportunity to cross-examine the Protestant on this
evidence. To allow this material into the record would be clear

procedural error. Shokal v. Dunn, 109 Idaho 330, 334 (1985).

In Shokal, applicant after a second hearing on its application
determined its first plan was unable toc comply with the new
water guality standards and reworked the plans and submitted new
operational criteria for its project to Water Resources.
Protestants cbjected to the new c¢riteria and argued the Director
should not c¢onsider it without holding a new hearing.
Nevertheless, the criteria were accepted by the Director and a
permit was issued without a hearing. The court held that the
final order was issued upon unlawful procedure and, therefore,
was in error., Id. at 334. That ruling clearly applies to this

situation.

CONCLUSICON
For the reasons given above, the hearing officer should
reject the applicant and not consider in any way the affidavit
of John Anderson, or any other information he may find in his
files.

H
DATED this % day of October 1992.

i &3 PR
L1
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OBJECTION TO THE AFFIDAVIT - P. ~2- NIV T 91992
OF JOHN ANDERSON
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RECEIVED
SEP 3 0 1352
W. F. Ringert

RINGERT CLARK CHARTERED DE{;&SM?&EQ Gi e L0 riBgOLICes
455 8. 3rd Street, P.0O. Box 2773

Boise, Idaho 83702

Telephone: (208) 342-4591

Attorneys for Protestants

BEFORE THE IDAHO DEPARTMENT OF WATER RESOURCES

IN THE MATTER OF THE APPLICATION) EXCEPTIONS AND BRIEF OF
FOR PERMIT NO. 63-11705 ) NAMPA & MERIDIAN
) IRRIGATION DISTRICT

)

Nampa & Meridian Irrigation District (the Protestant or the
District) files the following exceptions to the Proposed
Memorandum Decision and Order entered in this matter by Hearing
Officer L. Glen Saxton on September 17, 1992.

A. EXCEPTIONS
EXCEPTIONS TO FINDINGS OF FACT

1. Protestant takes exception to Finding of Fact No. 13 on
the grounds that the finding is irrelevant and on the further
ground that, if the finding is relevant, then it should be
supplemented by reference to the several protests that have been
filed by this Protestant against other applications for permits
to appropriate ground water within the boundaries of the
District. Z

. |5 ,

2. Protestant takes exception to Finding of Fact No. 25 on

the ground that action taken by the Protestant to recapture

seepage, drainage and other forms of percolating water within the
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boundaries of the District, constitutes part of the original
appropriations and 1is not required to be submitted as an
adjudication claim to ground water in the pending Snake River
Basin Adjudication, Twin Falls County Case No. 39576.
Accordingly, Finding of Fact No. 15 also is irrelevant.

EXCEPTIONS TQ CONCLUSIONS OF LAW

1. Protestant takes exception to Conclusion of Law No. 1 on

the grounds that the evidencé establishes)ithat Protestant's river
flow rights for 8500 miners inches with priority of May 1, 1878
and 18,542 miners inches with priority of August 20, 1888 (see,
e.9g., Boise River Watermaster's Report for 1988, pages 9 and 10,
Chart 1) and its storage rights in Arrowrock Reservoir fér 55,055
acre feet and a portion of the Boise Project Board of Control
storage right of 177,816 acre feet, and in Anderson Ranch
Reservoir for 77,784 acre feet and 15,137 acre feet (id., p. 43,

Chart No. 8) are the sources of all or a significant pggpion of

e k\k‘ T T )
has recognized that seepage water belongs to the original

the water supply for the Tackett well, and Idaho water law long
appropriator, who 1is entitled to recapture that water for
beneficial use.

2. Protestant takes exception to Conclusion No. 1 on: the
further grounds that the evidence presented by the Applicant was

not sufficient to establish that the source of water for the

Tackett well is a natural subterranean stream, -Nampa & Meridian

Irrigation District v. Petrie, 37 IdahWﬁpﬁl (1923), or that

Bty
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the flow from the well is public water subject to appropriation,
Cantlin v. Carter, 88 Idaho 179, 186-187 (1964).

3. Protestant takes exception to Conclusion of Law No. 8 on
the grounds that Conclusion of Law No. 8 contradicts Conclusion
of Law No. 7 and fails to recognize that the right to recapture

,__‘___\_/’/’—\_
"ground water resulting from its project for future use on its

S

land", as stated in Conclusion of Law No. 7, 1is part of
Protestant's water rights and as such constitutes a prior water‘
right which is entitled to protection in the issuance of the
permit sought by the Applicant.

EXCEPTIONS TO ANALYSTS

1. Protestant takes exception to the pertion of the
analysis section of the Proposed Decision thét states the 1915
Contract between the Protestant and the U.S. Government was
binding only on the parties to the contract. The records of the
Department should include the 1915 Contract, as well as the
Judgment of the District Court (Canyon County) éonfirming the
contract and the proceedings taken in connection therewith,
including the election among the landowners in Nampa & Meridian
Irrigation District. See, generally, Nampa & Meridian Irrigatioﬂ

District v. Petrie, 28 Idaho 227, 233-234 (1915). If the record .

of the confirmation proceedings, both in the Irrigation District
and in the District Court, cannot be located as they should be in.

the records of the Department, official notice may be taken from
the cited opinion of the Idaho Supreme Court. BM@@%‘?@?&E
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statutory proceedings, the approval of the contract at the
election among the landowners in the District, and the
confirmation by the District Court, the 1915 Contract became
binding upon vg}l\\iiggs‘ within Nampa & Meridian rIrrigation
District, including those now owned by the Applicant. The
statutory procedure governing contracts such as the 1915
Contract is set forth in Chapter 18 of Title 43, Idaho Code,
including I.C. § 43~1808(a), which provides that the procedure in
connection with an election to confirm such a contract, and the
confirmation thereof by the court, shall be essentially the same
as provided in connection with a bond issue, and bond issues are
controlled by the provisions of Chapter 4, Title 43, Idaho Code.
2. Protestant takes exception to that portion of the
analysis section of the Proposed Decision that states that the
Department should not condone "the reservation of. ground water
for future 'interception' as proposed by the Protestant, since
existing water rights would be injured." " The right to recapture
seepage is an integral element of the original water right, and
Protestant's position in this matter does not conétitute a
"reservation" of ground water for future "interception." |
3. Protestant takes exception to that portion of the’

analysis section of the Proposed Decision that states that junior

water rights "“could be subject to the right of the Protestant to

recapture and reuse its water after an appropriate showing by the

Protestant." In United States v. Haga, 276 Fed. 41, 4ﬁ§:ffﬁf:ﬁg
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the court recognized that "the waters under discussion diverted
from the Boise River and carried many miles through the
plaintiff's costly system of artificial canals and from them
indirectly discharged into Eight Mile creek are not 'flowing in
their natural channels.'" To the extent the waters flowing from
the Tackett well consist of seepage from the Protestant's
delivery system or from irrigation of lands irrigated under the
water rights of the Plaintiff or under water rights of the Boise
Project, that water is not flowing in its natural channel and is
not subject to appropriation by the Applicant. As a practical
matter, any controversy involving this issue more than likely
would take the form of a claim or charge by the Applicant that a
particular instance of recapture of seepage water by the
Protestant interferes with the flow of water from the Tackett
well. Under such circumstances, the burden of establishing both
that the diversion was not within the Protestant's original water
rights and that the diversion by the Protestant interfered with
the flow of the Tackett well would be upon the Applicant. No
statute of this state requires the original appropriator to
obtain further authorization or a new permit for the purpose of
recapturing water that is available at a certain location as a
result of the original appropriation.

EXCEPTIONS TO THE ORDER

1. Protestant takes exception to paragraph 6 of the Order

;f'-‘_'.ls' | :r?gﬁ
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established in these proceedings and, if the_wéll is owned by the
Protestant, the Applicant has no right to comply with the
provisions of paragraph 6, unless it first obtains permission for
such compliance from the Protestant.

2. Protestant takes exception to the Order because it does
not include a provision recognizing that any appropriation made
by the Applicant will be subject to the Protestant's right tec
recapture water diverted by the Protestant from the Boise River
under its various water rights, for use upon lands within the
District. - | |

B. BRIEF

The Protestant submits the following authorities and
argument in support of its exceptions to the Proposed Memorandum
Decision and Order, in additien to those set forth in the body of
the Exceptions.

1. THE _RECAPTURE ISSUE

The statutory law and the decisions of the appellate courts
in this state clearly recognize the right of the original
appropriator of water from a natural stream to recapture seepage
water and, in the absence of abandonment or forfeiture, to
reclaim that water so 1long as the original appropriator is

willing and able to put it to a beneficial use. Crawford v.

Inglin, 44 Idaho 663, 669 (1927): Revnolds Irrigation District

v. Sproat, 70 Idaho 217, 222 (1950); Hidden Springs Trout Ranch

v. Hagerman Waterusers, Inc., 101 Idaho 667, 680 W&)ﬁf To the
Tharty

¥
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extent seepage water may be appropriated, such an appropriation
is subject to the right of the owner to cease wasting it, or in
good faith to change the place or manner of wasting it, or to
recapture it, so long as he applies it to a beneficial use.
Hidden Springs Trout Ranch, supra, citing Colthorp v. Mountain
Home Irrigation District, 66 Idaho 173 (1945), and Segbern v,
Moore, 44 Idaho 410, 416-417 (1927).

This same principle was recognized in a case in the United
States District Court for the District of Idaho, invelving the
Boise Project, United States v. Haga, 276 Fed. 41 (1921}, whiph
was quoted at length with approval by the United States Supreme

Court in Ide v. United States, 163 U.8. 497, 506, 68 L.Ed. 407,

412 (1924).
Other principles involved in this proceeding were reiterated

and confirmed in Hidden Springs Trout Ranch, supra. The court

stated that "[n]o appropriator of waste water should be able to
compel any other appropriator to continue the waste of water
which benefits the former", citing Crawford v. Inglin, supra;
"[wlhile the waste of the original appropriator is not to be
encouraged, the recognition of a right in a third person to
enforce the continuation of waste will not result in more
efficient uses of water. The rule instead has been that some
loss of water through seepage or evaporation is considered a

prerogative of the appropriator, so 1long as the 1loss is

reasonable." (Citing Glenn Dale Ranches V. SA%@Q&@! Idaho 585
EL/y)
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(1872). And, finally "[tlhe senior appropriator retains his
right to all of the water, including that which is lost through
reasonable seepage, and thus may reclaim it, for instance, by
improving his transmission system." 101 Idaho at 681.

In Hidden Springs Trout Ranch the right to reclaim the
seepage water was confirmed even though the seepage condition had
existed for perhaps more than 65 years. The court held thét
"(s]o long as that water which arrived at its destination was put
to a beneficial use, and so long as the amount of water loss
through seepage during the transportation of that water from its
place of origin to its place of use was reasonable, it can not be
said that the mere fact of seepage transformed it into water not
beneficially used." 101 Idaho at 682. This followed the court's
admonition that in order to establish forfeiture "Hidden Springs
had to show that the water was not put to a beneficial use for a
period of at least five years prior to this suit." Id. The
testimony in this proceeding 1is sufficient to establish that
water diverted under the Protestant's water rights is put to
beneficial use either as a part of the transportation system or
for irrigation. No evidence was offered by the Applicant to
refute John Anderson's testimony on this point, and it also is a
matter of common knowledge, of which the Hearing Officer is

S b,

entitled to take official notice, that water diverted by the
R e N

Protestant from the Boise River 1is put to bengf

transportation or in irrigation.
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The right to reclamation of seepage water by the original
appropriétor has received statutory recognition and confirmation
in Idaho Code § 42-228, guoted in the Proposed Decision at page
5. Thus, under both long-standing and unanimous case law, and
statutory provisions, the right of the Protestant to recapture
seepage water originating within its delivery system and from the
irrigation of lands lying within the District's boundaries, is
firmly established. Any authorization for the use of those
waters by the Applicant at times when the water is not being used
by the Protestant or its landowners, must be made subject to the
Protestant's right to reclaim that water.

2. THE BINDING EFFECT OF THE 1915 CONTRACT

The Protestant's basic argument on this point is set forth
in Exception No. 1 to the analysis in the Proposed Decision,
supra, at pages 3-4, The Idaho Supreme Court has held that
contract election proceedings by irrigation districts in matters
similar to <the 1915 contract election in the District, and
governed by the same rules, are proceedings in rem that bind all
benefitted lands within the irrigation district. See Oregon
Shortline Railroad v. Pioneer Irrigation District, 16 Idaho 578,
595, 102 Pac. 904 (1909).

3. CONCLUSICN
1. The Applicant has not established that the water it

seeks to appropriate is flowing in a natur@ stream at the

intended point of diversion, and the appli t@é%%gﬁé&gij be

NDVJ
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denied, In the alternative, it should be recognized that water
diverted from the Boise River under Protestant's various water
rights is the source of supply for the Tackett well, and that all
or some portion of the proposed appropriation will be subject to
recapture by the Protestant as part of its original water rights.
.The provisions of the Order pertaining to modifications of the
well, and a measuring device, should be modified to recdgnize the
possibility that the Tackett well might be part of the drainage
system constructed by the United States under the 1915 Contract,
or constructed by the Protestant subsequent to completion of the
construction activity of the United States.
Dated September 30, 1992.

RINGERT C K, CHARTERED

F quﬁert
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CERTIFICATE OF SERVICE

I hereby certify that service of the within and foregoing
Exceptions and Brief of Nampa & Meridian Irrigation District was
made this 30th day of September, 1992, by mailing a copy
thereof, postage prepaid to each of the following:

Terry Holubetz

Idaho Department of Fish & Game
3101 Scuth Powerline

Nampa, ID 83638

Steve Goddard

Idaho Department of Fish & Game
P. O. Box 25

Boise, ID 83707

at

W. F. Ringef.t

EXCEPTIONS AND BRIEF OF NAMPA & MERIDIAN
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. gCE!VED

0CT 0 5 1992

Bopuriane i L. Lo Rovoureg

W. F. Ringert

RINGERT CLARK CHARTERED

455 8. 3rd Street, P.0O. Box 2773
Boise, Idaho 83702

Telephone: (208) 342-4591
Attorneys for Protestants

BEFORE THE IDAHO DEPARTMENT OF WATER RESOURCES

IN THE MATTER OF THE APPLICATION)

FOR PERMIT NO. 63-11705 ) AFFIDAVIT OF
H JOHN P. ANDERSON
)
STATE OF IDAHO )
)ss.
COUNTY OF ADA )

John P. Anderson, being first duly sworn on oath, deposes
and says: | |

I am the same John P. Anderson who testified at the hearing
in this matter on September 8, 1992, and I make this Affidavit
for the purpose of supplementing the evidence offered by the
Protestant, Nampa & Meridian Irrigation District.

Pursuant to my instructions, an employee of Nampa & Meridian
Irrigation District (the District) has been searching old records
6f the District in an attempt to discover information concerning
the construction and operation of drainage wells, including the
Tackett well which is the point of diversion for the
appropriation for which the Idaho Department of Fish and Game has
applied. Records discovered thus far indicate that two or three

wells in the SE4SE% of Section 3, Township 2 North, Range 2 West,

B.M., have been monitored by the District sinceﬁﬁ?ulﬁw?

AFFIDAVIT OF JOHN P. ANDERSON - Page 1



the observation logs which have been extracted from the files of
the District are attached to this Affidavit as Exhibit A.

The search for additional records is continuing, and any
additional records found as a result of that search will be made
available through counsel for the District.

pated this _S* day of October, 1992.

hn P. Anderson

SUBSCRIBED AND SWORN to before me this 5 ® day of oOctober,
1992,

acte ¢ N et
e T Notary Public for the State of Idaho
Residing at _&oceo , Idaho

My commission expires: ¢{-/4{-F >

T e L
FE YR FAE gy

L I
SR
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CERTIFICATE OF SERVICE

I hereby certify that service of the within and foregoing
Affidavit of John P. Anderson was made this 5th day of October,
1992, by mailing a copy therecf, postage prepaid to each of the
following:

Terry Holubetz

Idaho Department of Fish & Game
3101 South Powerline

Nampa, ID 83638

Steve Goddard

Idaho Department of Fish & Game
P. O. Box 2%

Boise, ID 823707

e

W. F. Rjfngert
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State of Idgo .

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

 CECIL D. ANDRUS
GOVERNOR .

R. KEITH HIGGINSON
DIRECTOR

September 17, 1992

Dear Interested Party:

Enclosed are copies of the Proposed Memorandum Decision
and Order and the Order Issguing the Proposed Memorandum
Decision and Order.

Any party who appeared at the hearing is given the
opportunity to file exceptions or briefs, or to request
oral arguments within 15 days of the date of this
mailing. At the end of that time, the director will
issue his final decision adopting, modifying, rejecting
or replacing the proposed decision. Copies of that
decision and order shall also be mailed to all parties.

If you have any questions concerning this matter, please
feel free to contact this office.

Sinc?rely; '
L. Glen Saxton
Chief, water Allocation Bureau

Enc: Proposed Memorandum Decision and Order -
Order Issuing Proposed Memorandum Decision and Order
Certificate of Mailing
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APPLICATION FOR PERMIT REVIEW

Application #: @5’“ ZO,) Date: 9-—”—9 2 Reviewer: Brenda Miller

SYSTEM COMPLETED:
No
Complete in 1 year
Yes
Proof not submitted
Proof submitted
GROUNDWATER:
GT. 0.2 cfs <flo-ch>

LT. 0.2 cfs

Drilling Permit:
Approved w/pernmit
Not included

SURFACE WATER: not in w/d -

LOCATION:
Water Districts
Surface water

Groundwater -

Irrigation Districts -

Canal Co, Areas

Drainage Districts

Boise Front (63)

Swan Falls Flag

Trust

" Non Trust <1>

RIVER BASINS:

(Surface Water)

Boise (63)

Payette (65)

Snake (01, 02 & 03)
USE:

Fish Propagation

Power
Mining
Storage

Rec/Wildlf/Aes

Domestic

- (restricted areas)
OWNERSHIP:

Non land owner
PROTESTED:
' Agreenment
Beneficial Use Due Date:
Other Conditions:

26A-P17
Ple

P16
N/A

01G-P03, 01C-P03 (existing well)

NMR <f1 ch>, A of C _SNAkE RINEI MORA TR

No measurement required <flow chart>

P99
046-46A-46B-P23 (after 7/1/87), N/A
01C-P0O3 (=/GT.2 w/pump), NMR <flow chart>

WD No.éﬁji
R04, RO4~01H~PO1(LT.2 w/pump)

RO4-01J-P08(GT.2), NMR <flow chart>
PO5 '
023
023
024
058 (Groundwater)

(1, Blank or Other)

051-052~053-P74 (Consunptive Uses)
048-049

Water District Control Condition &....
0O5A & 11E

047-P04, 059~P71

11A~P04(01), 061~P07(02/03 No W.D.Cond.)

06A, 09E-P10 & 010 (WQ/Choose One),
042(req.), 002-PO6(MD), O07A(Spec.),
044 (Policy 5G)

Use Power Review
06A, 010, or 0%E-P1l0 & 054 (req.)
18A-for multiple measuring devices(In WD),
18B-P09 (Size)
027 (Non-Consumptive)
021 (Boise River - upstream from L Peak)
27A (Payette River & main tributaries) -

004

020 '
(O-0/-/993

O Grmd bume atlos

@Mwwnwmw/ﬂﬁmmﬁﬁa‘g
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THIS AGREEMENT made this lst day of June, 1915,
between the UNITED STATES OF AMERICA, acting for this purpose
by the Secretary of the Interior, under the provisions of the
Act of Congress of June 17, 1902 (32 Stat. 388) known as the
Reclamation Act, and acts amendatory thereto or supplementary
thereto, and the Act of Congress of February 21, 1911, (36

Stat. L. 925), the party of the first part, hereinafter call-

ed the United States, and the NAMPA & MERIDIAN IRRIGATION
DISTRICT, an Irrigation District organized under the laws of
the State of Idaho, and located in Canyon and Ada Counties,
Idaho, acting for the purposes of this contract under author-
ity of Title 14 of the Idaho Revised Codes, including
Sections 2396, 2397, and 2398, the party of the second part,
hereinafter called the District-

WITNESSETH - That,

WHEREAS, the District includes within its
boundaries about Twenty-four Thousand Five Hundred Fifty-

seven (24,557) acres of irrigated land, Twenty-two thousand

six hundred twelve (22,612) acres of which are entitled to
receive water from the District; the remainder being
irrigated with water from the Settlers' and New York Canalsj
and whereas, the District owns and controls that certain
canal known as the Ridenbaugh Canal through which water is
supplied from Boise River to the lands of the District for
irrigation and domestic purposes, and whereas, the natural
flow of Boise River which the District is entitled to divert
under its priorities and appropriations, is insufficient
during the latter part of said irrigation season to furnish
a complete water supply for the lands of the District, and

"the District desires to secure a certain amcunt of stored

water in order to furnish its land owners and water users .a
more complete water supply during the low water periods of
the irrigation season, and
WHEREAS, the ground water table is rising in the
District and in places ié@&igeady close to the surface, so
SR

NOV 191992 " United States 1915 Page 1



that a large part of the lands of the District are likely to
become permanently ruinec¢ and incapable of producing crops,
or bearing any share of the expense of the District, unless
a drainage system is promptly provided; and whereas, it is
believed that such a drainage system will reclaim consider-
able arcas which cannot now be cultivated successfully on
account of such seepage conditions, and will check the spread

of such seepage conditions, and save other large areas which

are now threatened with cdestruction from the same cause; and

WHEREAS, the United States is now constructing,
under the provisions of the Reclamation Act, that certain
irrigation project known as the Boise Project, including the
Arrowrock and Deer Flat storage reservoirs, and a portion of
the lands of the District have been subscribed to said
project by the individual owners of such lands; and

WHEREAS, it is believed that under existing con-

~ditions the only way in which the additional water supply
-and'drainage system required by the District can be secured

promptly and at a cost which the land owners of the District
can afford to pay, is by means of a contract between the
District and the United i3tates, under the provisions of the
Acts of Congress of June 17, 1902 (32 Stat. 388) and
February 21, 1911 (36 Stat. L., 925) and Title 14 of the
Idaho Revised Codes. '

NOW, THEREFORE, it is hereby agreed-

1. That as a part of the general drainage system of
its Boise Project, the United States will construct for the
Nampa & Meridian Irrigation District, a drainage system to
a total cost of Five Hundred Fifty-seven Thousand Dollars,
($557,000). The location of the drains, to be constructed,

is shown on the map attached hereto and marked Exhibit "A",
it being understood that in general drains numbered "one"

on the said map will be constructed first, drains numbered
"two' will be constructed next, drains nunbered "three'"
will be constructed%§§§$mﬁ§ggggré?s said limit of expend-
iture will allow su@ﬁf%ﬁﬁﬁfﬁbéézf such drainage system to

NoVigiee2
United States 1915 Page 2



STTETTT I

have éufficient capacity in its main drains to carry the
seepage water flowing into the District from the lands lying
above the District and drainage into it, as well as that or-
iginating in the District itself. The Supervising Engineer
in charge of such construction shall have the right to make
changes in the alignment of the drains shown on the attached
map, and in grades and cross-sections, where such changes
shall be found in his judgment to be necessary or desirable

to increase the efficiency or economy of the system, It is

understood that in case &ny part of the work shown on the

said map shall prove unnecessary for the benefit of District

lands, such part may be omitted by mutual consent of the
parties hereto., It is fully understood that the United States
is to expend only Five Hundred Fifty-seven Thousand Dollars
($557,000), including cost of preliminary work in drainage
consiruction for the District, under this contract, and to

" stop when such limit of expenditure has been reached., It is

not expected that the lands of the District can be completely
drained at this cost nor a drainage system extended to each
farm unit, but that only a number of principal drains will be
constructed with which individual and community farm drains
can be comnected.

2 That for the purposes of this contract, irrigable
lands in the District which are now entitled to 5/8 of a
miner's inch of water or more per acre, out of the present
water rights of the District, or of the Settlers' District
or through ownership of stock in the New York Canal Company,
are considered as old water right lands and referred to

“herein under that name; irrigable lands in the District which

have no water right from the Distriet or the Settlers'
District, and have not been irrigated through ownership of
stock in the New York Canal Company, are considered as
project lands and referred to hefein under that name, and
irrigable tracts of land in the District which are entitled
to some water from the present water rights of the District,
or of the Settleggﬁ?ﬂiﬁggégﬁgg% through ownership of stock in

® te u[.t;m&_,

NCv 191932 yunited States 1915 Page 3



the New York Canal Company, but less than 5/8 of an inch per
acre, shall be considerecd as old water right lands to the ex-
tent of the number of acres for which the water right of such
'tract will provide 5/8 of an inch per acre, and project lands
as to the remainder thereof. _ _

3. That the District will pay to the United States for
that portion of the above described drainage work in the
District, equitably chargeable to the old water right lands
in the District, the sum of Two Hundred Sixty~six Thousand
Dollars ($266,000), in the same number of annual installments
not less than ten (10) and same percentage of the total in
each annual installment as is fixed by the Secretary of the
Interior for the lands of the Boise Project in his Public
Notice announcing the construction charge for the Boise
Project, the first installment to be due and payable one (1)'
year after the day on which said Public Notice for the Boise
Project is issued by the Secretary of the Interior, and one
installment on the same day of each year thereafter until
all installments are paid, and will use the taxing power of
the District and all the powers and resources of the District
to collect said sums of money and pay the same to the United
States when due. The benefits of the expenditures of said
sum of Two Hundred Sixty-six Thousand Dollars (#266,000) for
drainage shall be apportioned among the old water right
lands of the District, No portion of said sum of Two Hundred
Sixty-six Thousand Dollars ($266,000) shall be apportioned to
the project lands in the District but the balance of the said
sum to be expended on drainage works in the District as pro-
vided in paragraph 1 hercof shall be charged to the general
expenSe of the Boise Project and the project lands in the
District shall pay the constbuction, operation and mainten-
ance charges provided in paragraphs 11 and 12 hereof,

4. That after the construction thereof, the District
will maintain said drainage system in good serviceable con-
dition, at its own expense, and shall charge the cost thereof

to the old water right 1%§gggﬂgt§ggﬂg%jtrjct in the

NOV 1 0 198@ited States 1915 Page 4
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proportion which the amount of construction cost chargeable

"to the old water right lands in the District, to-wit, Two

Hundred Sixty-six Thousand Dollars ($266,000), bears to the
total construction cost, to-wit, Five lundred Fifty-seven
Thousand Dollars (#557,000), and will charge the balance to
the United States. In case the District shall fail or
neglect to maintain said drainage system in good serviceable
condition, the United Stutes may maintain or repair the same
and charge the cost thercof to the District, which cost the
District will promptly pay. -

5. The right to water developed in the drainage
system herein provided for shall belong to the Boise Project
and the old water right lands of the District, and be divid-
ed between said Boise Project and said old water right lands
of the District in the same proportion as the cost of the

- drainapge system herein provided, and the drains to be con-

structed under this contract shall be subject to use by the
lands of the Boise Project whether outside or inside the
District, as well as the old water right lands of the
District.

6. That the District will pay to the United States
the sum of Twenty-four Thousand Eight Hundred Forty Dollars
for storage capacity in Arrowrock Reservoir- a reservoir to
be constructed by the United States on Boise River in Boise
and Elmore Counties, Idaho, and to have a capacity of
between 200,000 and 250,000 acre feet and the United States
will provide for the District that portion of the total
storage capacity of Arrowrock Reservoir which Twenty-four
Thousand Eight Hundred Forty Dollars is of the total cost
of said reservoir, and will deliver at the downstiream end
of the outlets of the Arrowrock Reservoir, for the District
each year after the completion of said reservoir, the same

proportion of the stored water available from said reservoir
at such times after three (3) days notice from the District
to the United Statgﬁiofficer in charge, and in such
yuantities as the @ﬁg%ﬁ%ﬂyﬁ Qw~%ﬁrect not in excess of

i g
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"the District's proportiorate part of the available outlet
capacity. The total cost of said reservoir will be deter-
mined and stated by the Secretary of the Interior in his
Public Notice of the charges to be made for the Boise
Project, and to include all cost and expenses of whatsoever
nature or kind for the purpose of, growing out of, in
connection with, or resulting from the construction of said
reservoir including engineering expenses and overhead
chargés, and such interest, if any, as may be payable on
account of advances under the provisions of the Act of
Congress of June 25, 1910 (36 Stat. L. 835), or other
legislation by Congress. '

7o The said sum of Twenty~Four Thousand Eight Hundred
Forty Deollars shall be paid by the District to the United
States in the same number of annual installments not less
than ten (10) and same percentage of the total in each
annual installment as is fixed by the Secretary of the
Interior for the lands of the Boise Project in his Public
Notice announcing the construction charge for the Boise
Froject, the first installment to be due and payable one (1)
_yYear after the day on which said Public Notice for the Boise
Project is issued by the Secretary of the Interior and one
installment on the same day of each year thereafter until
all installments are paid; and the District will use the
taxing power of the District, and all the powers and re-
sources of the District to collect said sums of money, and
pay the same to the United States when due, and will also
pay each year its proportionate share of the cost of
“operation and maintenance of said reservoir and delivery of
water therefrom, as announced by the Secretary of the |
Interior, ‘

8, No interest will be charged on any of the said
installments for drainage work, or stored water, or money to
be paid to the United States for operation and maintenance,
on account of the drainage works or stored water, until due;
but any part thereof % @ unpaid after the same

| % ks b A

g
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is due shall bear interest from maturity until paid at ten
per cent (10%) per annum, and the United States shall not be
obliged to deliver or turn out for the District any stored
water while the District is in default on any of the'payments
herein provided to be made by the District to the United
States.,

9. The District agrees to distribute the amount of
water delivered to it by the United States under this con-
tract in full compliance with the provisions of said
Reclamation Act of June 17, 1902, and the rules and regula-
tions thereunder, and to use and distribute the same only
upon the lands within the District, and in compliance with
the provisions of Section 2 of the Act of Congress of
February 21, 1911 (36 Stat. L. 925) known as the Warren Act.

10. The stored water from Arrowrock Reservoir herein-
above agreed to be purchased by the District, shall be
diverted from Boise River through the canal system of the
District and delivered to old water right lands in the
District to supplement the water supply of such lands at
times when the natural flow of Boise River is insufficient,
and the benefits and cost of such stored water shall be
apportioned to such lands; Provided, however, that no portion
of said stored water is to be delivered, and no part of the
cost thereof apportioned to those old water right lands of
the District to which the first priority right of the
District has heen allotted under the classification of lands
as to priority, which has been made by the District, it being
considered that the lands having the first priority right
need no stored water.

11, For the project lands in the Digtrict, the United
States will provide both storage capacity in the reservoirs
of the United States and carrying capacity in the United
States Canal System of the Boise Project, and each year
after the completion of the Arrowrock Reservoir, will deliver

‘to the District for distribution to the project lands in the

District lying under the canal system of the District, as

#5%;;"“ g
¥§fa§§§sg3
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nearly as practical, the same proportionate share per acre of
the water actually available from said works of the United
States, both flood water and stored water, as is provided for
similar lands in the United States Boise Project, outside of
the District except as otherwise provided in paragraph 12
hereof, but not more, however, than is needed for beneficial
use on said land, and for the project lands in the District
lying above the canal system of the District a similar water
supply will be furnished directly by the United States through
the laterals and canals of the United States. The water
supply for the project lands in the District shall be carried
through the Main Canal of the United States Boise Project, and
that portion for the project lands lying under the canal of
the District delivered to the District at convenient points in
the District where laterals or distributing canals from the

- Canal System of the United States reach or cross the canal of
the District, and will there be received by the District and
distributed by the District to the project lands in the.
District entitled to the use thereofj under the provisions of
a certain contract for the distribution of water, between the
parties hereto, dated April 1, 1909, it being understood that
the said certain contract shall remain in effect until such
time as a new contract shall be mutually agreed upon by the
parties hereto, providing for a different method of distri-
bution of water and division of the cost of distribution.

12. The District will promptly apportion to the project
lands in the District a total of Three Million Three Hundred
Four Thousand Five Hundred ($3,304,500) Dollars, being a
charge of Seventy-five (i}75.00) Dollars per acre as the bene-
fits under this contract to said lands; provided, however,
that if the building charge per acre announced by the
Secretary of the Interior in his Public Notice for similar
lands of the Boise Project, is less than Seventy~five
(#75.00) Dollars per acre, then the assessment of benefits
against the project lakgf in the District shall be reduced

B

to the same amount pe @_M%Hmounced by the Secretary

NOvV
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of the Interior for the similar lands of the Boise Project,
and the District will collect the sums so apportioned to such
project lands in the District and pay the same to the United
States in the same number of annual installments not less
than ten (10) and same schedule of graduated payments as is
fixed by the Secretary of the Interior in his Public Notices
for similar lands of the Boise Project outside of the Dist-
rict, Provided, that should the construction charge per acre

_announced by the Secretary of the Interior, for the Boise

Project for a full water right, be in excess of Seventy-five
Dollars ($#75.00) per acre of irrigable land, the benefits to
be assessed to the project lands in the District under this
contract and collected by the District under this contract
from the said project lands for the payment to the United
States of the construction charge, shall nevertheless be only
Seventy~five Dollars ($75.00) per acre, and the number of in-
stallments and the percentage of the total payable in each
annual installment shall be the same number and percentage as
for the lands of the Boise Project outside of the District,
but in that event, the amount of both stored water and flood
water furnished for such project lands in the District by the
United States shall be the same proportion of the amount

 furnished per acre to the lands of the Boise Project outside

of the District as Sevent y-flve Dollars (§75.00) per acre is
to the charge announced for the Boise Project lands outside
of the District; provided, that in that event, the owners of
project lands in the District, individually or the District
on behalf of all the project land owners in the District,
may, if they or it so elect, by supplemental contract with
the United States, secure from the United States works

additional water sufficient to make their water rights equal
in amount per acre to the rights furnished by the United

ftates to similar project lands outside of the District, by

payment of the difference between Seventy-five ($75.00)
Dollars per acna«and ghe charge announced by the Secretary
of the Interlor in h1§ &1 EE Notice for the lands of the

1 1Y 1999 ;
United States 1915 Page 9
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Boise Froject outside the District, but the amount to be
apportioned to the project lands in the Distriect under this

- present contract shall net be in excess of Seventy-five

($75.00) Dollars per acre. The installments of the charges

_apportioned to the project lands in the District shall be due

and payable from the District to the United States on the same
dates as fixed by the Secretary of the Interior in his Public
Notice for the payment of the charges for the lands of the
Boise Project outside of the District. The District will he
reimbursed by the United States for the cost of distributing
the water to said project lands in the District by the payment
to the District of the pro-rata share of the cost of operation
and maintenance provided in the contract of April 1, 1909, be-
tween the District and the United States, until the expiration

- of said contract as provided in paragraph 11 hereof and

thereaf'ter under the new contract provided to be made. in
paragraph 11 hereof. The project lands in the District shall
pay the same operation and maintenance charge per acre as
announced by the Secretary of the Interior for similar lands
of the Boise Project and the same shall be collected by the
District for the United fitates and paid over by the District
to the United States, amdl upon notice from the officer of the
United States in charge of the Boise Project, the District
will withhold the delivery of water from such project lands
in the District as are in default in the payment of said
operation and maintenance charge.

13. It is fully uniderstood that the old water right
lands of the District shall not in any event be liable for
any pasrt of the charges herein agreed to he apportioned to
and collected from the project lands, nor the project lands

for any portion of the charges herein agreed to be apportion-
ed to or collected from the old water right lands in the

District, and the United States agrees to waive the right to
hold either of said two classes of land for any part of the
charges herein agreed to be apportioned to and paid by the
other, but will log@%&ﬁﬁﬁ?%ggld}Water right lands for the old

NOVTg o
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water right land charges and the project lands for the project
land charges. |
14. No interest will be charged on any of said install-
ments for water to be supplied to said project lands in the
EH' : District until due, but eny part thereof which may remain
J! unpaid after the same is due, shall bear interest from
‘ maturity until paid at ten (10%) per cent per annum, and the
United States shall not be obliged to deliver or turn out for
the District any water for such project lands in the District

as are in default on any of the payments herein provided to
be made. Provided, the project lands in the District shall
be subject to the same provisions as to residence, cultivation
and limit of area as the lands of the Boise Project outside of.
the District. '

15. The United States will assent to the release by the
Payette-Boise Water Users' Association of such lands in the
District as have been subhscribed under stock subscription and
contract to the said association, and have therefore become
subject to the lien provided in such subscription and con-
tract for the repayment of a proportionate part of the cost
of the Payette-RBoise Project form the lien and obligation of
such stock subscription, and also release and cancel the
contract under date of QOctober 12, 1906, between the Nampa &
Meridian Irrigation District and the Payette-Boise Water
Users' Association, providing for a credit to the subscribed
lands of the District for existing works, as regards both the
old water right lands and the project lands.

16. The Payette-Boise Water Users' Association agrees
to join in the release of said stock subscription contracts
and liens upon conditions above stated, and its name is sub-

scribed hereto in evidence thereof, _
17. Vhere any appropriations of water have been made

e R I i

¥
<

L

and water rights acquired by parties other than the District
cut of any of the draws, sloughs or natural channels of the
Nampa & Meridian Irrigation District, and such rights are

interferred with by ' gy

R
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congtruction of the said drainage system in the District,
it is understood that the money lerein provided for the
construction of drainage works shall be available for the
‘sutisfaction of any just claims for damages and of judg-
ments, liabilities or obligations on account of, growing
| out of, or resulting from the interference with any such
G rights by the deepening of such channels and consiruction
éﬂ - of such drainage system, and that the United States may pay
such claims, judpments, liabilities and obligations out of
said money. Any lateral copstruction which may be agrced
upon between the District and the United States as being
nccessary to replace the rights of flow through natural
drainage lines, may be built by the United States as a part
of the drainage system herein contemplated.

IN WITNESS WHEREQF, the parties hereto have caused
their names and seals to be attachzd the day and year first
ahove written, the Nampa & Meridian Irrigation District, and
thhe Payette~Poise Water Users' Association, acting in'pursu—
ance of resolutions of their Board of Directors, of which
Certified copies are hereto attached and made a part hereof.

NAMPA & MERIDIAN IRRIGATION DISTRICT

(SEAL)_ By H. B. Carpenter
ATYEET:
President
G A Remington
Secretary
PAYETTE-BOISE WATER USERS' ASSCOCIATION
(SEAL) _ By J W Brandt
ATTEST:
£!3 | ¥ L Girard
S Secretary

Andrieus A Jones
lat Asst SECRETARY OF THE TERTOR
for and on behalf of the
United Sitates

sgd Dec 13, 1915
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Hampa-Meridian Drainage System

SO TTIMALE O COSBT

The ditainage ditchas proposed for copnstruction are
listed helow, togelher with their cost, size, yardage, and
other information. All the ditches in the Nampa-Meridian

District will discharge into drainage ditches now under con-
struction in the Fioneer Irrigation Digtrict below the "hyllis
Canal, with the exception of the [Five hile Creek Drainage Sys-
tem, and the Ten Mile Drainage System.

The pronosed ditches will follow i{he natural drainane
courcegs as closely as fessible, and these channels will be

straightcned and deepened.

Five Mile Creek Milson flough
Furdam Gualch Elijah Slough
Thece droins togetber with their bronches:

Ten Mile Creek Orr Slough
Nine Mile Cr ek Joseph Dlouvgh
Sky I'ilet Slough Aaron Slough

compose the entire drainoge system.,

United States 1215 Fare 13



SONE LTI N NAMPA~-MERTRIAN DISTRICT

Mive 2ile Croek Drainage System

Mitnpey Brp
' Maﬁ&ﬂtﬁ

| ﬁ?t_ Base |iater Tater Area
MName cﬁgp_o Vld#h surface beptn Drained| Cuvbic ids
CRarse HREERR hIn e in It Acres
sec £ .
Five Mile Cr |62-90 10! 13.6-16.6(1.2-2.2 | 27,1535 [ 558,920
Nine Mile Cp 9 5' Tl 7.7 .7~ .9 3,150 | 134,725
Sky Vilot 51 | 4 5 6.8 .6 1,175 59,420
Total 553,065
A(ld 209’{’) - - L] . . » . [ » - llo,ﬁls
Total for Hystem o o« oo o o o a]e o o @ . . . | 663,678
Ten Mile Creeck Drainage System
Ten Mile Cr 34 6" 9.4-10,8/1.1-1.6 g,710 [ 389,950
. A 2d% o o o oo o o o b e e . | 77,990
Total for Jystem b o« «le o o o e « o o} o o4 467,840
Furdam Gulch Drainage Svslom
Furdam Glch 20-2 5 83.0- 9.8({1L.0-1.6 [11,195 |120,020
Ad'l 2: ,% * - » (] . L] L] . o » L 2‘4 2004
Total for Gvstem | o« & ale o o« o e « o o b o . . 124,024
Tilson Croek Drainage Cystenm
Yilson 51 13-27 5t 9,8-11.0|1.2-1.5 |10,530 | 154,336
Grr {1 5.1 57 7.0- 7.410,5-0.6 1,330 33,390
Total ' 207,726
Ad ‘i 2( ?é . - . - . - * » 3 . - - 4’1 3 54‘4
Total for |[System| . . « 4 + + . & e e s sl s o« |249,270
[lijah Sleough Drainage System
F1ijoh 51 25-33 5! 9.8-11.0(L.2--1.5 |[13,040 | 123,650
Joserh C1 3.5 5' 7.0 3.3 260 95,160
tfaron 51 4.0 5! 7.0 .5 1,140 79,080
" Total ' 297,890
Add 20% o« & o« e o o o} L 592,578
Jrntill fOI' E}'StOI‘tl o L - L L] - L] - » - - - . 4 . . L] 357’468
Changes in Loteral Systen Made Mecesgary by Drainage
South Lateral (to carry Five Mile Crcek water). . . . 13,260
Cettlers Canal Reconstruction . .« . . . . . . « . . . 5,665
fmall miscellaneous lateral construction. . . « . . . 6,818
Total / 25,743
l‘ldi 100 . L) . . . - - - - . . - ‘),574
Total Cu Yds for System, . . . « + . ¢« + & « + o . 28,317
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SO QUTSIDE NAMPA-MERIDIAN DISTRICT

Five and 7Ten Mile Drainage Cystem

st -

o Tater Area _

Namwe gﬁg;(e g?é:h Depth Prained |[Cubic Yds
' Sec ft ' tn ft (Acres)
Five Wile Cr 90-1331| 14-10| 20.6-16.6 [ 31,300 217,995
Ten Mile Cr 29~ 34 € 10,2-10.8 [ 10,115 125,025
Total | 543,000
Add |29% . o o ]e - . .. 5a,604
Total fpr Uystem{. . . 4 . o o « e + « « & 381,624
: .

ESTIMATED COST O DRAINAGE OVETEL

York Within Nampa—Merldlan District

Five Mile Creek Drainage System .+ » « . . . . 663,678 cu yds
Ten Mile Creek Dreinage fHystem o o o o o+ o « 4867 940
Purdam Culceh Drainage System . « o« o . o . . 144,Q§i

1,275,642

“ilson Slough lrainaze Srgtem o + ¢« o o . o . 249,270

E]fddh Slcugh Drainage Svstem .+ . . . . . . . 357,468
- = 606,738

Changes in Canal and Lateral System . . o« + o . . 28,317
Total to be Lixcavated within Nampa-Meridian Pist . . 1,910,697

1,275,642 cu yds at 20¢. . . . . . , $255,128.40
606,738 " " M AB¢, . . . . . . 109,212,820
28,21 " v " 3B0¢. . . . . .. £,495.10
Rient of ‘ay . . . . . 23,995.00
canal. Cross1nrq & Niacl Qtructs. . . 30,882.00
ilrldg(‘q - - - . . - - . - . - - . . 40 ,_613000

’J_‘otal L] . . * - . LI . - . . . ’1‘69’926.30

Add 15% for Engineering & Incidentals 70,488.95

Total Cost “ork within District $540,415.25

United States 1915 PPage 15
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EETIVATED COST OF UGRK
CUrGILE OF MAMPA-MELIDIAN DISTRICY

Pequired to furnish an outlet for District drainage water and
to serve as local drains for lands in Fioneer frrigation Dist

fMive Mile & Ten Aile Prainage Cystem

Total fxcavation. . . « « « + « « . . . 211,624 cu yd
411,624 cu yds at 20 o . &+ 4 . . . . $82,324.80

Wight of May. + « o o & ¢« o o & &+ . . 380.00
Canal Crossing & Misel Structures . . . 3,160.00
BI‘if.‘ggOS e e s e + e 5 e % s & + 8 e+ s 3,150-00

Total « v &« o ¢ « o o & « . 191,314.80

15% for Lngincering & Incidentals . . . 13,772.20

Fetimatod Total Costle o o 4 6 4 o o & v o = o« « = » H105,.587.00
-

Thoge drains if made deep as contemplated in above
estimuto, will drain certain lands in the Pionecer District and
for that resson, it is assumed thatl arrongements econ be perfected
to have the Fioncer BDistrict pay for onc-half the cost of these
draing but not to exceed }50,000.00, leaving a balance estimated
at $55,557.00 to be paid jointly by the United States and the
Hompa-Hoeridian District, whiceh amount is figured to be ample for
the conustruction of shallow drains in the cven the Pioneer
District prefers not to make such arrangements.

SUMLARY OF ESTIMATES

Total Cout ‘ork 'ithin Nampa-

deridian District o« & o o 0 L L L L L L #540,415,05
Totzl Cest *York Cutsicde Nompa-

deridian District o . . . . . . L . ., 105,587.00

Total Cost of Proposed Work . . . . . . . . . . . . . . $646,002.25

Iistimated Shire Assumed by Fieneer Ristriet . . . . . . 50,000.00

Bgtimatoed Share Assumed by Nampa-Meridicn

District and United States. . . . +« v v o » & .« . 25,002, 25

&)
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LETLLATE 0 COST GROUL ED ON TMPORTANCE OF ORK

NC 1} DEAINAGE DITCHRS

Name Staticns %ﬁnﬁiges Earthwork Uost.
Five Mile Croek 74 to 356 5 .34 261,594 G6,595.12
"o " 356 to 720 | 6,89 535,616 | 110,946,418
Ten Milc Treek 0 to 215 1.07 150,030 36,991.90
oo " 215 to 760 | 10.33 167,940 | 124,248.70
MNine Mile Cresek 0 to 192 3.54 161,670 43,799.10
“ilson £lapgh RS0 to 350 3.79 185,203 4%,613.96
Elijoh Elovgh 500 to 194 3.68 145,385 11,015,67
Crr slouvgh 0 to 80| 1.51 64,068 | 15,752.98
Total No 1 Drains 39.25 1,774,506 | 3499,968,91

NO 2 DRATNAGE DITCINS

Pordam (mlch
Joseph Slough
Five 'ile Creek

Tetal Mo & Drains

230 to 422 3.64
O to 153 2.90
720 to 830 2.08

144,024
114,192
95,088

& 43,495,792
27,935.57

36,572,190

753,304

#107,001.48

NO 3 DRATNAGE DITCUES

Acron Slough
Cky Pilot Slough
Total No 3 brsins

0 to 80 1.351
0 to 120 2.27
3.78

94,897

20,984.00
71,304 18,051.32
166,201 | § 39,035.32

&’Wﬁ’m@
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SUMMARY CF_GROUPS ACC!

RUENG TO JEPORTANCE

Total Cost of Mo 1 Drainage System . . . . . § 499,968,991

Total Cost of No 2 Drainage fystem . . . . . 107,001,48

Total Cost Nos 1 and 2 Draing. . . . . . . . § 606,970.39

Total Cost No 3 Drainage &fystem. . . . . . . 39,035.32

Total Estimate ., .

c e e e e e . § 646,005,71

DICHTRIBUTICN OF CO5T

Rstimeted cost within Nampa-
i

Meridian BDistrict - Ho 1
No 2 Dreins

atimanted cost outside of
Nampa-Meridian Distirict

Te be poid by Government

To be paid by Nampa~Meridian
District .

Paid by Assumed Amt
Nampa-tleridian |fo be paid Total
Digtricet and by Pioncer Cost
United States District
$ 301,383.00 ' £501 ,383
553,537.00 {3 30,000.00 | 105,587
556G,970.00
or say
557 ,000,00 50,000,00 | £06,970
291,000,000
$ 226,000.00

.

I hereby certify this to be a true and
accurate copy. '

oo R Coa,

Daren R. Coon, Secretary/Treasurer
NAMPA & MERIDIAN IRRIGATION DISTRICT

United States 1915 Page 18
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The Burke Pump is 352 feet north from the center of Lewis Lane on the Bray Drain.
(in Section 7 T2N RIW) (E;Da J“P)

To the south and east on the Bray Drain, the first well is 640 feet east from the

center of Lewis Lane. The second well is 876 feet soyth. (In Section 18 T2N RIW)
(s’l‘ﬂ‘”cu l—Jeu

Starting at the intersection of the Bray Drain and Lewis Lane, the Schmitt Pu@b
is 824 feet west along the road and then north 31 feet from the center of Lewis
Lane. (In Section 7 T2N RIW) (& ' weli)

On the Bray Stub Drain, starting from the center of Lewis Lane, the first well
is 302 feet north and the second well is 822 feet. (In Section 7 T2N RIW)
(‘SL\(va u’!”)

On the Bray Drain/Lateral, the first well is 187 feet west of South Powerline
Road. (In Section 3 T2N R2W) ( PaH zsoﬂ-4¢“;>

On the Bray Drain/Lateral, starting from the east side of South Powerline Road

where the drain crossges the road, the first well is 140 feet to the south. The

second well is 222 feet, the third well is 316 feet and the fourth well is 937 feet.

The fifth well is 1119 feet from South Powerline Road. {(In Section 2 T2N R2W)
L T I T Qs it -

On the Bray Drain/Lateral, starting from the center of Locust Lane, the first
well is 38 feet south. The second well is 68 feet south. (In Section J1 T2N R2W)
(station mdla

On the Bray Drain, starting at the corner of Ldcust Lane and Happy Valley, the
first well is 500 feet south along Happy Valley Road and the second well is 771
feet along Happy Valley Road going soush. {In Section 7 T2N RIW)

aciesia., Well

On the Ellis Drain, from the center of the south side of the New York Canal road,
the first well is 800 feet to the south and the next well is 817 feet south.

{(In Section 7 T2N RIW) (Z.oo‘d‘uf ‘*’/P"""[’)

On the Kasel Drain, 799 feet east from the center of McDermott Road on the first
south drain, it is 316 feet to the first well and the second well is 8§22 feet.
The third well is 931 feet to the southeast and the fourth well is 1267 feet to
the southeast. The fifth well is southeast 1392 feet, (In Section & T2N RIW)

So-bo' well

On the Kasel Drain, from the first south drain that is 799 feet east from the

center of McDermott Road, it is 1394 feet east to the Kasel Pump. On the second

drain going south (not on July 1982 Drainage System map), the first well is south

273 feet and the second well is to the south 580 feet. (In Section 4 T?N RIW)
50'- (o well)

The Bastian Pump is 1401 feet east from the center of McDermott Road up Mason
Creek on the east side of the Ridenbaugh Canal. {In Section 33 T3N RIW)

<5L\.¢.‘\ o we.”

The Amity and Kasel Drain lift pump is on the east side of the Ridenbaugh Canal
and 71 feet on the npr&h side of Liye Hazel Road. _(In Section 32 T3N RIW)- S

é.{j"“(‘ FUMP

On the |2th Avenue Drain, from the center of Ruth Lane going upstream to the south-
east towards South Powerline Road, the well is 560 feet. (In Section |I T2N RZW)

(Acresidn wiet)

e







Re: ID Department o.ish & Game, No. 63—»11705.

Place: ID Dept. of Water Resources, 1301 N. Orchard, Boise, ID

Pate: September 8, 1992

Hearing conducted by: Glen Saxton

ROSTER OF ATTENDANCE

o

Address Representing
| Npmli |~ —
210l 5. Corectove Lpntto [lgl. oF Fistme
Bru as., Aoisce Tdobha Fishs Gp«ﬂrﬂé
Mgﬁk MAm ga, Mesidla .er.Wf‘

20.Bev 2773 Buse, /D A/III/D




PS rorm 3800, June 1991

P 054 455 013

Receipt for
1~ Certified Mail
- M5 w_ No Insurance Coverage Provided

TT T —— e LU R AL

TSRRY HOLUBET?Z
ID DEPT OF FISH & GAM
3101 S POWERLINE £
NAMPA ID 83636

Postane

Ce-tifiad Fee

Special Delivery Fee

>
Restrivied Dshyery i:l%
pra

Rein Beceipl Snow.ng

1o Wwhone % Dans Delivers ! oy

Reuly Becoipt Showing io‘f?},‘r.

Date. dac Adiressas’s Addrd

IUTAL Fostage b $ ";ﬁ";,ﬁ

& Feos

Postmark o, Date
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STICK POSTAGE STAMPS TD ARTICLE T COVER FIRST GLASS POSTAGE.
CERTIFIED MAIL FEE, AND CHARGES FOR ANY SELECTED OPTIONAL SERVIGES (see frant).

1. I you want this receipt postmarked, stick the gummed stub to the right of the return address
leaving the receipt attachad and present the article at a post office service window or hang it ta
your rural carrier (no extra charge). .

2. It you do not want this re¢eipt postmarked, stick- the gummed stub ta the right of the return
address of the article, date. detach and retain the receipt, and mail the articls,

3. if you want @ return receipt, write the certified mail number 20 your neme and address on a
retum veceipt card, Form 3811, and attach it to the front of the article by means of the gummed
ends if space permits, Otherwise, "affix 10 back of article. Endorsa front of article RETURN RECEIPT
REQUESTED adjacent to the number.

4, if you want delivery restricied to the addcesses, or to an authorized agent of the addressee,
endorse RESTRICTED DELIVERY on the frant of the article.

5. Enter fees for the services requested in the appropriate spaces on the front of this receipt. If
return receipt is requested, chuck the applicable blocks in item 1 of Form 3811,

6. Save this receipt and present it if yau make inquiry, .5 GPD: 1991 —302-916

PS Form 3800, June 1991 /(Reverse)



P O5Su 455 OLY

Receipt for
- Certified Mail
WY . Nolnsurance Coverage Provided

LN Y. B

_— = — = el

JOHN P ANDERSON

NAMPA & MERIDIAN IRRIG [
1503 1ST ST S

NAMPA ID 83651-4395

Foglags

Ceriil 22 Fae

Specte. Dewvary Fea

Reaxfiu‘?‘d Dehyery Fae

Return Regkeint Showing T iR
to wnor & Date Delivercd o PR
pa—— ' T

Aaturn Receifl Snowing to Whonr,
Date. and Addressze’s Address

TOTAL Pﬂ‘ifcge
& Fees i $

Pastmark or Jaté

PS Form 3800, June 1991




STICK POSTAGE STAMPS TD ARTICLE TO COVER FIRST CLASS POSTAGE
CERTIFIED MAIL FEE, AND CHARGES FOR ANY SELECTED OPTIDKAL SERVICES (see front).

1. I you want this vecaipt postmarked, stick the gummed stub 1o the right of 1he return address
leaving the receipt attached and present the article at & past office service window or hand it tg

your rural carrier {no extra charge).

2. It you do not want this receipt postmarked, stick the gummad stub to the right of the retyrn
address_ of the article, date, detdch and ratain the receipl, and mail the article.

4. [f you want a veturn receigt, write the certified mail numbss and your name and address on 2
return receint card, Furm 3811, and attach it to the front of the article by means of the gummed
ends if space permits. Otherwise, affix to back of article. Endorse front of article RETURN RECEIPY

REQUESTED adjacent to the number.

4. 1f you want delivery restricted to the addressee, or to an authorized agent of the addressag
gndorse RESTRICTED DELIVERY on the front of the article. '
5. Enter fees for the services reguested in the appropriate spaces on the front of this Teceipt. If
“return receipt is requestad, check the applicable blocks in item 1 of Farm 3811.

6. Save this receipt and present it if you make inquiry. = U.5. GPO: 1991—302.61g

PS Form 3800, June 1991 Reverse)




P 054 y55 010

Receipt for
Certified Mail

No Insurance Coverage Provided
o W vea far_International_ Mail
TERRY HOLUBETZ

ID DEPT OF FI & GAME
3101 S POWERLIWE

NAMPA ID 836863

O

Postage

Certitiod Fue

=
et
o
Spema. Devery Fes "(_?}
: [Ty
i

Resicrad Delivery Fea |

Feturn Aecoipt Showing
10 Whomr & Date Delivered

Return d2cepl Showing @ Whom,
Szle, ard addrossee’s Address

TOTAL Postage
& Fees $ R j‘j

Pcstmark o Date

PS Farm 38G0, June 1991



STICK PBSTAGE STAMPS T ARTICLE YO COVER FIRST CLASS POSTAGE,
CERTIFIED MAIL FEE, AND CHARGES FOR ANY SELECTED OPTIONAL SERVICES (sea franth.

1. ¥ you want this receipt postmarked, stick the gummed stub te the right ot the return address
lpaving the receipt attached and present the atticle at a post office service window ar hand it to
your rural carrier {no extra tharge).

2. 1f you do ot want this teceigt postmarked, stick the gummed sl‘ub 1o the right ot the raturn
adiress of the amaJa datz, detach and retain the receipt, and mail the amcle

3. ¥ you want 'a return recelpt, write the tertified mail number and your name and address on a
return receipt card, Form 3811, and attach it ta the front of the article by means pf the gummed
ends if space pesmits, Jtherwise, affix 2o back of article. Endorse front of article RETURN RECEIPT
REQUESTED adjacent 1o the numher.

4. If you want delivery restricted to the addressea, or to an authorized agent of the addressee,

endorse RESTRICTED DELIVERY on 1ha front of the article.

5. Eater fees for the services requested in the apnruprlale spaces-on the front of this receipt. Ii_-

return receipt is requested, check the applicable blocks in item 1 of Form 3811,

[

L
B. Save this receipt and present it if you make inguiry. + U5, GPO: 1891 302946

PS Form 3800, June 1991 (Reverse)



Receipt for
Certified Mail

= No insurance Coverage Provided

JOHN..P ANDERSON
NAMPA & MERIDIAN.IRRIG DI
1503 1ST ST § ™'

NAMPA ID 83§51-4395

§ =
Pus!ag;e »m $2 ? 7
Cert'rlieu'Fee . /.‘ e

Spacial Delivery Fee

Restricted Delivery Fee

Return Receipt Shawing .
o Whom & Date Delivered /- -

Heturn Re¢dpTSHowing to Whom,
Date, and Addressee’s Adgress

TOTAL Fgstage $ CQ Qai

& Fees

Postmark or Date

PS Form 3800, June 1991




STICK POSTAGE STAMPS TO ARTICLE TO COVER fIRST CLASS POSTAGE,
GERTIFIED MAIL FEE, AND CHARGES FOR ANY SELECTED OPTIDONAL SERVICES {zeo front).

1. If you want this receipt postmarkad, stick the gummed stub to the right of the return address
lgaving the receipt attached and presant the article at 2 post olfice sarvice window or hand it 10
your rurak carrier {no axtra charge).

2. If you da not want this receipt postmarked, stick the gummed stub to the right of the return
address of the article, date, detach and retain the receipt, and mail the article.

3. if you want & reture receipt, write the certified mail number and your name ang address on &
return receipt card, Form 3811, and attach it to the front of the article by means of the gummed
ends if space permits, Otherwise, affix to back of article. Endorse front of articke RETURN RECEIPT
REQUESTED adjacent ta the aumber.

4. If you want delivery restricted to the addresses, or to an suthorized agent of the addressee,
endorse RESTRICTED DELIVERY on the froat of the article.

5. Enter fees for the services requested in the appropriate spaces on the front of this receipt. If
refurn receipt is requested, check the applicable blocks in item 1 ¢f Form 3811.

§. Save this receipt and present it if you make inquiry. 105603-92-B-0226



L . . b =/l /05
. gENIgﬁiﬂ'f"Completa items 1 and 2 when additional services are desired, and complete items
and 4. . o : . _

Put your address in the "RETURN TO'" Space on the reverse side. Failure to d¢ this will prevent this card
from being returned to you. The return receipt fee will provide you the name of the person delivered to and
the date of delivery, For additional fees the Tollowing services are available. Consult postmaster for 166s

and check boxles} ffor additional service(s) requested. )
1. O Show to whom delivered, date, and addressee’s address. 2. (1 Restricted Delivery

(Extra charge) . (Extra charge)
3. Article Addressed to: & 4. Article Number
397 7/7 /g
JOHN P ANDERSCN Type of Service:
NAMPA & MERIDIAN IRRIG DI L] registerad % insured
1503 18T ST S Certified _ CoD .
NAMPA ID 83651-4395 [0 express mait [ Beryrn Bocelpt

3
=3

@wa\rs btain signature of addressee

. g e E ipllagent and DATE DELIVERED.
5. Signature — Addressee 1.W¥ Addrkssee’s Address (ONLY if
X ) P reque.‘.{:ed and fee paid)
6. Signajgie - Ag g ]
O v18® |
7. Date of Delivery k

G 281392

PS Form 3811, Apr. 19589 #1.5.G.RO. 1985-238-816 ' qomqspb_gg;runﬂ RECEIPT




UNITED STATES POSTAL st:nvuce
 OFFICIAL BUSINESS

BENDER INSTRUCTIONS

. hmosmobdow
+ Complets iteme ftema 1, 2, 3, and 4 oh the

revarse.
* Attath to front of article ¥ gpac
parmits, oﬂm‘wha affix to buclz o!

anticle,
» Endorss artiole “‘Retirn’ Rechipt

Print your name, address and 2IP Code

| @E' B

gl

AUG 3 1 1992

PENALTY FOR PRIVATE

Requested"” adjevent ta numbsr. Department ot Watar RGSOurcos- . UsE, #300
RETURN : : Print Sender's namﬂhm c«:da in the space below.
TO
! E | %
an IRCES

2735 AIRPORT WAY

NOV 1 91392

F6~82-80 £b: EN"THIW

BOISE, IDAHC 83705




. ' >~/ 8>
. SENDER: £3mplete items 1 and 2 wh

en adgitional services are desired, and complete items
3 and 4. i

Put your address in the "RETURN TO'" Space on the reverse side. Failure to do this will prevent this card
from being returned to you. The return receipt fee will provide you the name of the person delivered to and

the date of delévergﬁ. For additional Tees the fellowing services are available. Consult postmaster Tor fees
and check box(es} for additional service{s) requested.
1.

' Show to whom delivered, date, and bddresseg’s address. 2. I Restricted Delivery
(Extra charge) . (Extra charge)

4. Article Number

3. Article Addressed to:

TERRY ‘HOLUBETZ M ofﬂﬂii: Hss™ 010
ID DEPT OF FISH & GAME . | []negisweds [ insured
3101 S POWERLINE D Centioght Tl co
NAMPA “ID 83686

: S o Return Receipt
D EprES?EII D for Merchandise

ways obtain signature of addresses
BRagent gnd DATE DEL\WERED.

8" Addrgssee’s Address (ONLY if
requesr‘ed and fee paid)

.
-

5. Signature — Addressee gﬁ*"' -

*

DAMESTIC RETURN RECEIPT -

+ U.B.G.P.C. 1889-238-815
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IDAHO DEPARTMENT OF WATER RESOURCES
WESTERN REGION
2735 Airport Way

. Boise, Idaho 83705-5082




BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE

STATE OF IDAHO

IN THE MATTER OF APPLICATION FOR )
) NOTICE OF
PERMIT NO. 63-11705 IN THE NAME ) RESCHEDULING
) HEARING
OF IDAHO DEPARTMENT OF FISH & GAME )

On March 30, 1992, the Department of Water Resources
received a protest against the approval of Application for
Permit No. 63-11705. A hearing was set for Wednesday, August
26, 1992, at 9:00 a.m. in the First Floor Conference Roomn,
Idaho Department of Water Resources, 1301 North Orchard Street,
Boise, Idaho, 83706. The hearing date has been changed to
Tuesday, September 8, 1992, at 10:00 a.m. in the Second Floor
conference Room, Idaho Department of Water Resources, 1301
North Orchard Street, Boise, Idaho 83706.

The hearing will be held in accordance with
provisions of Chapters 2 and 17, Title 42, and Chapter 52,
Title 67, of the Idaho Code, the adopted Rules of Practice and
Procedure of the Department of Water Resources, and Rules 4 and
5 of the adopted Rules and Regulations of Water Appropriation
of the Department of Water Resources. Opportunity shall be
afforded all parties to respond and present evidence and

argument on all issues involved.

1.
Dated this ¢7 day of Avguct— , 1992.
J -
P,
DAVID R. TUTHILL, JRM P. E. "
Manager, Western Regional OffiCﬁUV ¥
l-SIbdg
..




I hereby certify that on the Z Zaday of

r
1992, I mailed a true and correct copy, postage pﬁzpald, of

this document to the applicant(s) and protestant(s) listed:

Certified Mail

TERRY HOLUBETZ

ID DEPT OF FISH & GAME
3101 S POWERLINE
NAMPA ID 83638

Non-Certified Mail

ANDREW M HARRINGTON ESQ
RINGERT & CLARK

455 S THIRD ST

PO BOX 2773

BOISE ID 83701

Sue Taylor %

Secretary, Office Coordinator

JOHN P ANDERSON

NAMPA & MERIDIAN IRRIG DIST
1503 18T ST S

NAMPA ID 83651-4395

——————————— T — ————————————

STEVE GODDARD ESQ
ID DEPT OF FISH & GAME

PO BOX 25

BOISE ID 83707

gg’“ﬂﬁm"?'a

- me
S

PAGE 2, NOTICE OF RESCHEDULING HEARING NO. 63-11705 -

NUV‘-91332
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CONFERENCE AND HEARING PROCEDURE
IN THE MATTER OF A PROTESTED APPLICATION FOR PERMIT

In accordance with IDAHO CODE, Section 42-203, the following
issues are involved in the consideration of the application and
protest(s):

1) Will the proposed use reduce the quantity of water
under existing rights?

2) Is the proposed water supply insufficient for the
purposes intended?

3) Is the application made in good faith or for delay
or speculative purposes?

4) Has the applicant sufficient financial resources
with which to complete the proposed project?

5) Will the proposed use conflict with the local
public interest?

6) Is the proposed use contrary to conservation of
water resources within the state of Idaho?

BURDEN OF PROOF

The Applicant has the initial burden of proof on issues
1,2,3,4,& 6 above, that is, the applicant has the burden of
coming forward with evidence for evaluation of those criteria.

The initial burden of proof on issue 5, local public interest,
lies with the both the applicant and protestant as to factors
which they are most knowledgable and cognizant of. The
applicant has the ultimate burden of persuasion with respect
to this issue.

PROCEDURE -

The procedure normally followed by the department in arr1v1nq
at a decision on the issues which must be considered is to
first hold a conference in the matter and then, if necessary,
hold a hearing. If a hearing is held a written decision is
issued based on the hearing record.

CONFERENCE
Preliminary to holding a hearing, a pre-hearing conference is
held to to familiarize the department and the parties with the

matter and to determine if a resclution of the protest(s) is
possible without the need for a hearing. E LD

CONFERENCE AND HEARING PROCEDURE - 1

""""



] . .

At the conference the department may formulate and simplify the
issues, obtain admissions of fact and of documents which will
avoid unnecessary proof, arrange for the exchange of proposed
exhibits or prepared expert testimony prior to the hearing,
limit the number of witnesses, consolidate the examination of
witnesses, and advise the parties of the procedure which will
be followed at any subsequent hearing.

HEARING

Any party may request in writing five (5) days before any
hearing that the oral proceedings thereof be taken in the form
of stenographic notes at the expense of the requesting party.
Any party may have such stenographic notes of the oral
proceedings, or part thereof, transcribed at his own expense. A
taped record of the proceedings will be maintained for the
appeal period.

If the hearing is conducted by a hearing officer appointed by
the Director, rather than the Director himself, a proposed
decision will be issued and the parties will be afforded the
opportunity to file exceptions to the proposed decision and
present briefs and oral arguments to the Director prior to the
issuance of a final decision by the Director. This procedure is
required by IDAHO CODE, Section 42-1701A.

The parties by written stipulation, may waive their right to a
proposed decision, however, the failure of either party to
waive a proposed decision will not predjudice the director's
review of a party's evidence and arguments. However, such a
waiver will shorten the decision making process and may
expedite substantially the issuance of a final decision.
Whether compliance with Section 42-1701A is waived will not
affect a party's right to petition for a rehearing of the final
decision pursuant to rule 11 of the Department's Rules of
Practice and Procedure or affect a party's right to appeal the
final decision to the District Court.

Under the provisions of the IDAHO CODE, Sections 42-1701A and
67-5215, any court review of the department's decision on
appeal shall be confined to the record created before the
department.

EXHIBITS
If any party at a hearing intends to present an exhibit to
augment the hearing record, such party shall in advance of the

hearing, prepare sufficient copies of the exhibit for
distribution to all parties at the hearing.

pin pary ?f*g.;a;

CONFERENCE AND HEARING PROCEDURE - 2 NOVI_QTQ
) 1947



RINGERT @
€@ CLARK

CHARTERED . Bl Ciar "
LAWYERS Department of Water Resources f:nc:'e?é'.“éeﬁ"mm

Jeffrey R. Christenson
Western Regional Office James P. Kaufrman

Laura E. Burri

David Hammenquist
Daniel V. Steenson

August 18, 1992 Samuel Kauiman (192 1-1086)

-~

Steve Goddard, Attorney

Idaho Department of Fish & Game
P.0O. Box 25°

Boige, Idaho 83707

Re: License Agreement - Wilson Drain and Bray Lateral

Dear Steve::

I wrote Terry and you on August 7, 1992 and sent along duplicate
originals of License Agreement for flnal review and signature. On the
same day-~-August 7--by letter dated August 6 Terry mailed me proposed
License Agreement prepared by Idaho Fish & Came.. :

I am greatly disappointed in the terms of the License Agreement
mailed to me. Fish & Game apparently now has repudlated pOSltlonS
long since agreed upon by both parties. Concessions made by Nampa &

. Meridian Irrigation District intended to satisfy demands of Fish &
Game are now saild to be insufficient and more on the same subject
demanded. I thought following the June 8 hearing before Department of
Water Resources that the parties were very near agreement and 1I.
thought agreement should have been reached by virtue of my letter to
Terry and you dated July 31l. However, since then Fish & Game appears.
to have headed in a direction dlrectly opposite..

Following are comments on the proposed changes by Fish & Game;
references are to the License Agreement prepared by Fish & Game and-
mailed to me August 7:: .

Page 3, 2nd full par.: In your letter to me dated July 24, 1992_
you asked that the word "reasonable” be inserted in what was the final
sentence of this paragraph. I complied with that request in the.
agreement I later sent you. Now we find that the sentence in which
"reasonable" was inserted has now been entirely eliminated.

Page 8, par., 2: Here I inserted the word "on oy RRCELD
Terry had requested it with the anticipated result lirdt-that %€
been settled. Now I see that addltlonal language " the same subject
has been added to.this paragraph.. '

P P NOV 19 1952

Page 8, par. 3: Virtually from the first time I spoke with Terry
he insisted that Fish & Game conceded the superiority of the water.
right of NMID and agreed to inclusion of a statement to that effect
through all the drafts of the agreement. WNow that statement has beeh
entirely eliminated although agreement by NMID to withdraw its protest

remains:
455 South Third Street « P.O. Box 2773 « Boise, Idaho 83701 & 208/342-4591 FAX 342-4657




Also eliminated were references to the water in which NMID has
the prior right although the eliminated language I believe restricts
rather than enlarges the right by its description of it and Fish &
Game's objection was at most that the words were unnecessary.

Page 9, par. 8: This paragraph is a boiler plate used in all
license agreements in which water is discharged into an NMID
watercourse. It merely permits NMID to prohibit discharge into Wilson
Drain if such discharge becomes in violation of EPA or other
governmental directives, a situation which I am sure Fish & Game as
well as NMID would want to avoid. Terry has told me he had no problem
with this paragraph. . .

Page 9, par. 9: This paragraph restricts acquisition of a water
right by Fish & Game in Wilson Drain for fishing or other recreational
purposes. NMID cannot permit creation of a water right in waters used .
for drainage and irrigation purposes. It is thought that Fish & Game
has no intention of creating a water right in the waters of Wilson
Drain and I would think would have no objection to inclusion of .the
paragraph other than the expressed objection that it is unnecessary.
It may be unnecessary from the standpoint of Fish & Game but NMID
feels it should be included in the agreement and sees no good reason
why it should not be.

We have no objection to restriction of attorney fees to
"reasonable" fees and have sent you our itemized statement of chargesA
in connection with the agreement. . -

Regarding the addition referred to above at page 8, par. 2, it~
may be that the new sentence at the end of the paragraph beginning
"Foot access" may be agreed to by NMID after I have had a chance .to
speak with NMID personnel. However, each:- of the other  changes .
enumerated above I am sure will not be ‘acceptable to NMID.

Yours very truly,

dm/mﬁ ?/

Andrew M. Harrington

AMH/ 11w .
¢cc:. John Anderson |

David Tuthlllgyﬁ"“




BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE

STATE OF IDAHO

IN THE MATTER OF APPLICATION
NOTICE OF HEARING

FOR PERMIT NO. 63-11705 IN THE

NAME OF IDAHO DEPARTMENT OF

e e Mot o Vst Vot Tyt

FISH AND GAME

On February 26, 1992, the Idaho Department of Fish and
Game filed with the Department of Water Resources an
application for permit to appropriate the public waters of the
State of Idaho, for storage purposes. The application was
protested by Nampa and Meridian Irrigation District and a
conference was held by the Department on July 30, 1992.

The Department has now set the matter of protest for a
hearing to be held on August 26, 1992, at 9:00 a.m. at the
First Floor Conference Room, Department of Water Resources,
1301 N. Orchard St., Boise, Idaho 83706. The hearing will be
held in accordance with provisions of Chapters 2 and 17, Title
42, and Chapter 52, Title 67, of the Idaho Code, the adopted
Rules of Practice and Procedure of the Department of Water

Resources, and Rules 4 and 5 of the adopted Rules and

pnE sy

m, 5 1508
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Regulations of Water Appropriation of the Department of Water
Resources. Opportunity shall be afforded all parties to
respond and present information and argument on all issues

involved.

Dated this |7 day of AAJQu?r— , 1992.

T et )

DAVID R. TUTHILL, JR., P. E.
Manager, Western Regional Office

I hereby certify that on the /4 day of Fuwn e’

!
1992, I mailed a true and correct copy, postage prepaid,/of this
document to the applicant(s) and protestant(s) listed:

-

Sue aylor‘
Secretary, Office Coordinator

Certified Mail

TERRY HOLUBET2Z2

ID DEPT OF FISH AND GAME
3101 S POWERLINE

NAMPA ID 83638

JOHN P ANDERSON

NAMPA & MERIDIAN IRRIG DIST
1503 1ST ST S

NAMPA ID 83651-4395

SR S D T D S D S S D D LD RN S S i i T — T — T T O - . S — ————r S—————— T oy W W S S S W A W . S S S S

Non=-Certified Mail

ANDREW M HARRINGTON ESQ STEVE GODDARD ESOQ
RINGERT & CLARK ID DEPT OF FISH & GAME
455 S THIRD ST PO BOX 25

PO BOX 2773 BOISE ID 83707

BOISE ID 83701
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CONFERENCE AND HEARING PROCEDURE
IN THE MATTER OF A PROTESTED APPLICATION FOR PERMIT

In accordance with IDAHO CODE, Section 42-203, the following
issues are involved in the consideration of the application and
protest(s):

1) Will the proposed use reduce the guantity of water
under existing rights?

2) Is the proposed water supply insufficient for the
purposes intended?

3) Is the application made in good faith or for delay
or speculative purposes?

4) Has the applicant sufficient financial resources
with which to complete the proposed project?

5) Will the proposed use conflict with the local
public interest?

6) Is the proposed use contrary to conservation of
water resources within the state of Idaho?

BURDEN OF PROOF

The Applicant has the initial burden of proof on issues
1,2,3,4,& 6 above, that is, the applicant has the burden of
coming forward with evidence for evaluation of those criteria.

The initial burden of proof on issue 5, local public interest,
lies with the both the applicant and protestant as to factors
which they are most knowledgable and cognizant of. The
applicant has the ultimate burden of persuasion with respect
to this issue.

PROCEDURE

The procedure normally followed by the department in arriving
at a decision on the issues which must be considered is to
first hold a conference in the matter and then, if necessary,
hold a hearing. If a hearing is held a written decision is
issued based on the hearing record.

CONFERENCE
Preliminary to holding a hearing, a pre-hearing conference is
held to to familiarize the department and the parties with the

matter and to determine if a resolution of the protest(s) is
possible without the need for a;héafiﬂﬁéggxw_j

CONFERENCE AND HEARING PROCEDURE &0/ 1 91555



At the conference the department may formulate and simplify the
issues, obtain admissions of fact and of documents which will
avoid unnecessary proof, arrange for the exchange of proposed
exhibits or prepared expert testimony prior to the hearing,
1limit the number of witnesses, consolidate the examination of
witnesses, and advise the parties of the procedure which will
be followed at any subsequent hearing.

.
[

HEARING

Any party may request in writing five (5) days before any
hearing that the oral proceedings therecf be taken in the form
of stenographic notes at the expense of the requesting party.
Any party may have such stenographic notes of the oral
proceedings, or part thereof, transcribed at his own expense. A
taped record of the proceedings will be maintained for the
appeal period.

If the hearing is conducted by a hearing officer appointed by
the Director, rather than the Director himself, a proposed
decision will be issued and the parties will be afforded the
opportunity to <file exceptions to the proposed decision and
present briefs and oral arguments to the Director prior to the
issuance of a final decision by the Director. This procedure is
required by IDAHO CODE, Section 42-1701A.

The parties by written stipulation, may waive their right to a
proposed decision, however, the failure of either party to
waive a proposed decision will not predjudice the director's
review of a party's evidence and arguments. However, such a
waiver will shorten the decision making process and may
expedite substantially the issuance of a final decision.
Whether compliance with Section 42-1701A is waived will not
affect a party's right to petition for a rehearing of the final
decision pursuant to rule 11 of the Department's Rules of

Practice and Procedure or affect a party's right to appeal the
final decision to the District Court.

Under the provisions of the IDAHO CODE, Sections 42-1701A and
67-5215, any court review of the department's decision on
appeal shall be confined to the record created before the
department.

EXHIBITS
If any party at a hearing intends to present an exhibit to
augment the hearing record, such party shall in advance of the

hearing, prepare sufficient copies o©of the exhibit for
distribution to all parties at the hearing.

CONFERENCE AND HEARING PROCEDURYY i20 |30/
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July 31, 1992

B
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EUg o BT
Terry Hoclubetz ‘
Steve Goddard _ Department of Water Resources
Idaho Department of Fish & Game Western Regional Office

P.O. Box 25
Boise, Idaho 83707

Re: License Agreement - Wilson Drain and Bray Lateral

Dear Terry and Steve:

I spoke with Terry yesterday after our hearing at Department of
Water Resources to see whether we could reach agreement on the terms
of the License Agreement after the exchanges of information and
positions at the hearing.

Terry said at the hearing that he could perceive only two
obstacles to reaching accord on the terms of the license agreement:
amount of water flow and relocation of the word "only" in one of the
paragraphs of the license agreement.

In reliance on Terry's statements regarding water flow and his
confidence that he could produce supporting data plus the observations
of Dave Tuthill at the hearing, I sense that we will have no ‘problem.
on this subject.

I told Terry vesterday that we would place the word "only" in the -
agreement where Fish & Game wants it placed. As a consequence, I will _
broaden the already existing indemnity provisions with regard to the.
bridges so as to include other general use of the easement. Extension
of this indemnity has been previously discussed and has presented no °
problem.

After T have wmade these and other changes discussed below in’
this, the fifth, draft of the agreement, I will send you an
itemization of my time and charges allocated to the license agreement
and excluding, as I have in keeping my time, charges in relation to
the agreement and related matters that I felt should be made to NMID.

I will adjust the agreement to remove references to and-
provisions regarding the Millard Well. Terry yesterday and Steve in-
his letter to me dated July 24 referred to paragraphs 3, 8 and 9 of
Exhibit D. These paragraphs were not referred to as problematical in -
the hearing yesterday if referred to at all. In each instance, NMID
wishes to include certain provisions which it deems 1? gﬁﬁaﬁt .iLﬁ;

Z F
453 South Third Street « P.O. Box 2772 » Boise, ldaho 83701 » 208/342-4591 FAX 342 4657 -
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Fish & Game views them as harmless but unnecessary. Over the years I
have always followed the rule that if one party strongly wishes
inclusion of a particular provision and the other party believes the
provision is merely superfluous, the provision should be included.
Based on our discussions at the hearing, it seems to me there is
ne reason why we cannot enter into the agreement, the problems
referred to at the hearing having been resolved as stated - above.
There was some discussion between Terry and me yesterday about Terry
stating certain particulars in a letter to me and I will await that
letter before I make what I hope to be a final draft of the
agreement. I hope that letter raises no new serious issues.

Yours very truly, ,‘J{
‘ / /(’1 -7 -
7/ wA il ,", 4 hL'&MW}.f“’
Endrew M. Harrington s

A

AMH/11lw )
co: David Tuthill
Bill Henson

NOy 19 1992
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Bevartment of Water Xesovorces
Wastern Regiona! (Mtice

Steve Goddard, Attorney

Idaho Department of Fish & Game
P.0O. Box 25

Boise, Idaho 83707

Re: License Agreement - Wilson Drain and Bray Lateral

Dear Steve:

On July 2 I completed revisions of the proposed license agreement
(fourth draft) and Terry Holubetz picked the agreement up from our
offices. Terry called me July 6 to discuss the agreement which he
said had not yet been reviewed by you. I asked Terry about any
objections he had to the agreement and he told me that the word "only"
in par. 2 at page 8 of the agreement was in the wrong place in the

" sentence and that Fish & Game was willing to pay attorney fees in

connection with the agreement but only if the fees were reasonable.
Terry told me to call you.

I left a telephone message for you the following day which you
returned the day (July 8) following that. You at that time suggested
a conference on the subject of the agreement, to which I agreed.
Terry was to be out of his office until July 13 or 14, you had a
conference later in the week or on July 13, and I had a supreme court
brief due July 13 that I thought I might complete, as I did, on July
10. I expected to hear from you concerning our conference on July 13
or 14 but I have not.

I suggested on July 8 that you write me listing any objectionable
parts of the agreement so I could determine whether they could be
resolved. You said you would. I have not received that listing of
objections from you.

I see no problem with placing the word "only" where Terry wants
it placed, perhaps with some innocuous language added to the
agreement, and I will be happy to forward to you my time and charges
so you can discuss their reascnability with me. These are the only
objections to the agreement that I have been apprised of.

I received today from Department of Water Resources a Notice of
Conference set for July 30, 1992 on the protest of Nampa & Meridian
Irrigation District to Fish & Game's application for permit. I do not
know whether Terry once again has called Departméent of Water Resources
to set a hearing as he has in the past when negotlatlons %

455 South Third Street « P.O. BOX 2773 » Boise. idaho 83701 « 208/342-4591 é4—§~4é57
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license agreement frustrate him.~ I on the other hand become
frustrated when I am not told what changes Fish & Game wants in an
agreement so I am not given the opportunity to consider and very
possibly make the desired changes. It is very difficult to conduct
negotiations when periodically and without notice one party breaks off
communication and requests a hearing.

It is impossible to reach an agreement if you will not tell me
what you find unacceptable about the agreement. The only two
objections mentioned to me to the last draft of the agreement I
believe can be taken care of. .

Yours very truly,

&7 L
QM‘“E@O [ g

AMH/11w

cc: Terry Holubetz
John Anderson
David R. Tuthill

hmb‘
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE

STATE OF IDAHO
IN THE MATTER OF APPLICATION )
) NOTICE OF CONFERENCE
FOR PERMIT NO. 63-11705 IN THE )
)
NAME OF STATE OF IDAHO, FISH )
)
)

AND GAME

On February 26, 1992, the state of Idaho, Department

of Fish and Game filed with the Department of Water Resources
{

an application for permit to appropriate the public waters o&

the State of Idaho. The application was protested by Nampa ;&

H

-

Meridian Irrigation District.

iy

The Department has set the matter of protest forfa
conference to be held on Thursday, July 30, 1992, at 10:%0
a.m., in the First Floor Conference Room, Department of Water
Resources, 1301 N. Orchard 8t., Boise, Idaho 83706. The
conference will be held in accordance with provisions of
Chapters 2 and 17, Title 42, and Chapter 52, Title 67, of tﬁe
Idaho Code, the.adOpted Rules of Practice and Procedure of the
Department of Water Resources, and Rules 4 and S5 of the
adopted Rules and Regulations of Water Appropriation of the
Department of Water Resources. Opportunity shall be afforded
all parties to respond and present information and argument on
all issues involved.

-Dated this {L-ﬂ»aay of l/“ﬁﬁ , 1992.

Orie 010t |,
DAVID R. TUTHILL, JR., P. E.

Manager, Western Regional Officﬂbya
Page 1 NOTICE OF CONFERENCE #63-11705 <
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I hereby certify that on the z¢aay of ,
1992, T mailed a true and correct copy, postage epaid, of
this document to the applicant(s) and protestanht(s)’ listed:

e

ue Taylor
Secretary

Certified Mail

TERRY HOLUBETZ

ID DEPT OF FISH & GAME
3101 S POWERLINE
NAMPA ID 83686

JOHN P ANDERSON

NAMPA & MERIDIAN IRRIG DIST
1503 18T ST s

NAMPA ID 83651-4395

- Non-Certified Mail -

ANDREW M HARRINGTON ESQ
RINGERT & CLARK

455 S THIRD ST

PO BOX 2773

BOISE ID 83701

Page 2 NOTICE OF CONFERENCE #63-14705 g 1492
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CONFERENCE AND HEARING PROCEDURE
IN THE MATTER OF A PROTESTED APPLICATION FOR PERMIT

In accordance with IDAHO CODE, Section 42-203, the following
issues are involved in the consideration of the application and
protest(s):

1) Will the proposed use reduce the quantity of water
under existing rights? _

2) Is the proposed water supply insufficient for the
purposes intended?

3} Is the application made in good faith or for delay
or speculative purposes?

4) Has the applicant sufficient financial resources
with which to complete the proposed project?

5) Will the proposed use conflict with the local
public interest?

6) Is the proposed use contrary to conservation of
water resources within the state of Idaho?

BURDEN OF PROOF

The Applicant has the initial burden of proof on issues
1,2,3,4,& 6 above, that is, the applicant has the burden of
coming forward with evidence for evaluation of those criteria.

The initial burden of proof on issue 5, local public interest,
lies with the both the applicant and protestant as to factors
which they are most knowledgable and cognizant of. The
applicant has the ultimate burden of persuasion with respect
to this issue.

PROCEDURE

The procedure normally followed by the department in arriving
at a decision on the issues which must be considered is to
first hold a conference in the matter and then, if necessary,
hold a hearing. If a hearing is held a written decision is
issued based on the hearing record.

CONFERENCE

Preliminary to holding a hearing, a pre-hearing conference is
held to to familiarize the department and the parties with the
matter and to determine if a resolution of the protest(s) is
possible without the need for a hearing. ?gw__

“a il

- o 9g
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At the conference the department may formulate and simplify the
issues, obtain admissions of fact and of documents which will
avoid unnecessary proof, arrange for the exchange of proposed
exhibits or prepared expert testimony prior to the hearing,
limit the number of witnesses, consolidate the examination of
witnesses, and advise the parties of the procedure which will
be followed at any subsequent hearing.

HEARING

Any party may request in writing five (5) days before any
hearing that the oral proceedings thereof be taken in the form
of stenographic notes at the expense of the requesting party.
Any party may have such stenographic notes of the oral
proceedings, or part thereof, transcribed at his own expense. A
taped record of the proceedings will be maintained for the
appeal period.

If the hearing is conducted by a hearing officer appointed by
the Director, rather than the Director himself, a proposed
decision will be issued and the parties will be afforded the
opportunity to file exceptions to the proposed decision and
present briefs and oral arguments to the Director prior to the
issuance of a final decision by the Director. This procedure is
required by IDAHO CODE, Section 42-1701A.

The parties by written stipulation, may waive their right to a
proposed decision, however, the failure of either party to
waive a proposed decision will not predjudice the director's
review of a party's evidence and arguments. However, such a
waiver will shorten the decision making process and may
expedite substantially the issuance of a final decision.
Whether compliance with Section 42-1701A is waived will not
affect a party's right to petition for a rehearing of the final
decision pursuant to rule 11 of the Department's Rules of
Practice and Procedure or affect a party's right to appeal the
final decision to the District Court.

Under . the provisions of the IDAHO CODE, Sections 42-1701A and
67-5215, any court review of the department's decision on
appeal shall be confined to the record created before the
department.

EXHIBITS
If any party at a hearing intends to present an exhibit to
augment the hearing record, such party shall in advance of the

hearing, prepare sufficient copies of the exhibit for
distribution to all parties at the hearing.

CONFERENCE AND HEARING PROCEDURE - 2
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June 10 ' 19 92 Samuel Kaufman (192 1-15986)

David R. Tuthill

Idaho Department cof Water Resources
2735 Airport Way

Boise, Idaho 83705

Re: Protest of Filing 63-11705
Dear Mr. Tuthill:

This is 1in response to your letter to me dated June 4, 1992
regarding withdrawal of protest by Nampa & Meridian Irrigation
District in connection with the above application made by Idaho
Department of Fish & Game. ¥You and I discussed the subject after I
wrote you my letter dated May 15, 1992,

I told you in that May 15 letter that I thought a license
agreement between Fish & Game and NMID would be entered into very
shortly thereby obviating the necessity of any hearing on the protest
because the protest would be withdrawn upon execution of the
agreement. The license agreement was picked up for review by Fish &
Game on May 5, 1992. When I would inguire of Terry Holubetz about the
status of the agreement, I was never able to learn what changes should .
be made in it and I told Terry several times I thought the changes
Fish & Game might have could be reconciled if they were made known to
me. Finally, on June 3 Terry and Steve Goddard and I met to discuss
the terms of the agreement. I have dictated a revised version of the
agreement since then and will be sending it to Fish & Game soon.

It should be understocd that Fish & Game proposes a rather
elaborate system of use of the ground waters in which NMID has a prior
right. NMID by its license agreement must be protected against
impurities in the return flow to Wilson Drain after water is pumped
intoc a sump and thence into a pond, against excessive return flow, and
other such matters, Fish & Game has constantly requested NMID to
withdraw its protest but it cannot do so until such matters have been
agreed on via the license agreement which was held for so long without
response by Fish & Game.

455 South Third Street ¢« P.O. BOX 2773 « Boise, idaho 83701 & 208/342-4591 FAX 342-4657



NMID therefore cannot withdraw its protest until the subjects to
be covered by the license agreement are resolved. We feel 1t Iis
better for the parties to negotiate their differences and reach an
agreement than to litigate these matters before your department.

Yours very truly,

Clodur W

Andrew M. Harrington

AMH/11w

cc: Terry Holubetz
John Anderson
Steve Goddard




State 0%0 Rng
DEPAR NT OF WATER OURCES

Western Region, 2735 Airport Way, Boise, Idaho 83705-5082 - (208) 334-2190

CECIL D. ANDRUS
GOVERNOR

R. KEITH HIGGINSON
DIRECTOR

04-Jun-19%2

ANDREW M HARRINGTON ESQ
RINGERT & CLARK

455 S THIRD ST

PC BOX 2773

BOISE ID 83701

Re: Application for Permit #63-11705 in the Name of Idaho
Department of Fish and Game

Dear Mr. Harrington:

The above-referenced application is still being held pending
withdrawal of the protest. Based on our last conversation in
this regard, it was my understanding that the Nampa-Meridian
Irrigation District did intend to withdraw the protest.
Accordingly, please find enclosed a form that can be used for
withdrawing the protest. If appropriate, please complete and
return the form to this office to allow the department to
continue to process the application.

Sincerely,

G R T

DAVID R. TUTHILL, JK., P.E.
Manager, Western Regional Office

DRT:st
Encl: Withdrawal of Protest Form

CC: John Anderson, NMID
Terry Holubetz, IDFG

w‘“””ﬁﬁﬂ
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Pavid R. Tuthill

Idaho Department of Water Resources
2735 Airport Way
Boise, Idaho 83705

Re: Protest of Filing 63-11705
Dear Mr. Tuthilil:

John Anderson of Nampa & Meridian Irrigation District has spoken
to me about NMID's protest of the above claim of water right by State
of Idaho, Department of Fish & Gane. I enclose a copy of John's
letter dated March 25, 1992 asserting the protest.

I have sent a proposed License Agreement to Idaho Fish & Gane
which among other things relates to use of the flow to Wilson Drain.,
referred to in John's letter.

Terry Holubetz of Fish & Game has been the individual with whom T -
have dealt in connectiocon with preparation of the license agreement.
Terry told me that Fish & Game did not dispute the priority of NMID's
water right and no problem should be c¢reated on that point. - I
therefore included a reference to that fact in the license agreement -
sent Terry to be considered and signed by Fish & Game. I enclose a .
copy of page 8 of the agreement which at par. 3 is a statement of what
I understand to be the facts.

I have attempted to reach Terry the last couple of days and I
missed his return call to me. I wanted to learn whether the agreement
had been signed or at least whether there was any problem with the
agreement as written. All I can presently say 1is that I have no-
reason to believe that par. 3 1s objectionable to Fish & Game.

I anticipate that prior to the May 21 hearing date you will be
informed of the priority of the NMID water right. If not, this letter
is our regquest that the hearing set for May 21 be postponed for ohe
week or more to be sure that Fish & Game and NMID have been able to
communicate on the guestion and resolve any differences.

Yours very truly,

A T ioportis (A glony B TR
ZJ'J 92( 5//3 4z Andrew M. Harrington :

MH/ 11w

cc: Terry Holubetz (w/encl.)
John Anderson (w/encl.)

455 South Third Street « P.O. Box 2773 « Boise, Idaho 83701 ¢ 208/342-4591 FAX 342-4657
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March 25, 1992 Phones:. Area_ Cade 208
SR .. _ OFFICE: Nampa  466.7861
= : Boise  343-1834
LT SHOP: Nompa 465-0643
David R. Tuthill : Baise  345-7431
Idaho Department of Water Resources

2735 Airport Way

Boise, Idaho 83705

‘Re: Protest of filing 63-11705
Dear Dave:

I am writing on behalf of Nampa & Meridian Irrigacion District to procest new
water right filing aumber 63-11705 by the State of Tdaho, Department of Fish &
Game. Nampa & Meridian Irrigation District claims any return flow to the
Wilson Drain. The Wilsou Drain is a comstructed facility designed te draia
subterranean flow. Nampa § Meridian Irrigation Discrict has a prior right aad
it should be recognized before the Idaho Departmenc of Fish and Game.

Please feel free to contacr me if I can be of further assistance.
Sinceraly,

f Ol

Joha P. Anderson
District Water Superictandent

pc: Each Director
Secretary of the Board
William Ringert
Bill Henson
Rider 8
File

JPAzjj

I

L T T ApeACKIMATEL £ ACRES
- —— .-
- : T iveR AW AIGHIS — 21,000

[



3. Attached heretoc as Exhibit D-1 and incorporated herein is
letter dated March 25, 1992 from John P. Anderson, District wWater
Superintendent, to David R. Tuthill, Idaho Department of Water
Resources which is a protest to Filing 63-11705 of the Licensea. The.
subject of the water rights filing by the Licensee is the waters from
the artesian well which under the terms of this agreement will flow
into the sump and be pumped into the pipe attached to the bridge over.
Wilson Drain and thence into the pond to the west of Wilson Drain.
The Licensee hereby acknowledges the validity of said protest and the
prior right of the District to said waters. ~ The Licensee will take
-whatever action is necessary in the said Filing 63-11705 to establish
and authenticate the prior right of the District in said waters. —

4. Attached hereto as Exhibit D-2 and incorporated herein by
this reference is a drawing consisting of one sheet depicting the
details of the two bridges (same for each bridge) to be placed over
Wilson Drain by the Licensee.

5. Attached as Exhibit D-3 and by this reference incorporated
herein are plans and drawings consisting of two sheets related to the
said sump, pump and transportation of the well water across Wilson
Drain and into the pond to be constructed by the Licensee.

6. Licensee shall notify the water superintendent of the
District prior to and immediately after construction so that he or the
District's engineers may inspect and approve construction. If the
District's engineers perform such inspection, Licensee shall pay the
District's engineers any fee charged in connection therewith.

7. Licensee shall place no structures of any kind above ground
on the District's easement area except as referred to in this
agreement or exhibits thereto without the prior written consent of the
District. The District's easement along this section of right of way
of Wilson Drain is 100 feet, 30 feet on the scuthwesterly side, 70
feet on the northeasterly side of centerline. The District's easement
along this section of Bray Lateral is 55 feet, 30 feet left looking
downstream, 25 feet right. : :

LICENSE AGREEMENT - Page 8
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State of gaho ®
DEPARTMENT OF WATER RESOURCES
Western Region, 2735 Airport Way, Boise, Idaho 83705-5082 - (208) 334-2190

CECIL D. ANDRUS
GOVERNOR

R. KEITH HIGGINSON
DIRECTOR

March 31, 1992

JOHN P ANDERSON

NAMPA & MERIDIAN IRRIGATION DISTRICT
1503 18T ST S

NAMPA ID 83651-4395

Re: Application for Permit No. 63-11705 in the Name of State
of Idaho, Fish & Game

Dear Protestant:

This office acknowledges receipt of your protest to the
issuance of a permit pursuant to the above referenced
application. The Department suggests you contact the
applicant(s) directly in an effort to determine what is
proposed by the application and to attempt to resolve the
protest.

If this office has not been advised within twenty (20) days
that the protest has been resolved, the matter will be
scheduled for conference. At such a conference, the following
are the principle items the Department can consider in either
approving or denying an application or permit (Section 42-1203,
Idaho Code):

1. Will the proposed use reduce the quantity of water
under existing water rights?

2. 1Is the proposed water supply insufficient for the
purposes intended?

3. Is the application made in good faith or for delay
or speculative purposes?

4. Has the applicant sufficient financial resources
with which to complete the project?

5. Will the proposed use under this permit conflict
with the local public interest?

6. Will the proposed use be contrary to conservation
of water resources within the state of Idaho?

If this office can be of further assistance, please contact us.
Sincerely,

oA BT ALt d

DAVID R. TUTHILL,
Manager, Western Reglonal office

DRT/st S0RTY



State of gaho o
DEPARTMENT OF WATER RESOURCES
Western Region, 2735 Airport Way, Boise, Idaho 83705-5082 - (208) 334-2190

CECIL D. ANDRUS
GOVERNOR

R. KEITH HIGGINSON
DIRECTOR

March 31, 1992

ID DEPT OF FISH & GAME
3101 S POWERLINE
NAMPA ID 813686

Re: Application for Permit No. 63-11705
Dear Applicant:

Enclosed is a copy of a protest(s) filed against the issuance
of a permit pursuant to the above-referenced application. The
Department suggests that you contact the protestant(s) and
attempt to resolve the protest(s).

If this office has not been advised within twenty (20) days
that the protest(s) has been resolved, the matter will be
scheduled for a conference. At such a conference, the
following are the principle items the Department will review
{per Section 42-203, Idaho Code):

1. Will the proposed use reduce the quantlty of water
under existing water rights?

2. 1Is the proposed water supply insufficient for the
purposes intended?

3. Is the application made in good faith or for delay
or speculative purposes?

4. Has the applicant sufficient financial resources
with which to complete the project?

5. Will the proposed use under this permit conflict
with the local public interest?

6. Will the proposed use be contrary to conservation
of water resources within the state of Idaho?

Please contact this office if you have questions regarding this
procedure.

Sincerely,

@wzm

DAVID R. TUTHILL, JR., P.E.
Manager, Western Regional Office

Enclosure: Copy of protest(s)

L e



Departmant of Water Resources
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1503 FIRST STREET SOUTH NAMPA, IDAHO 83651-4395
FAX # 208-888-6201

Phones:. Area. Code 208

QFFICE: Nampa 466-7861
Boise  343-1884

SHOP: Nampa 466-0663
Boise  345-2431 -

ght flllng number 63—1]705 by the State of Idaho, Department of Fish &
ampa_& Merldlan Irrigation District claims any return flow to the
: A ~The. Wilson Prain is a constructed facility d651gned to drain
‘7rranean Flow.. Nampa & Meridian Trrigation District has a prior right and
1d:be recognized before the Idaho Department of Fish and Game.

P Anderson
trlct Water Superlntendent

:wpn;-;anh Director
i Seeretary of the Board
"William Ringert -
... Bill Henson
" ‘Rider 8
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Application No. 63-11705
SPECIAL NOTE: ’ .

PROTEST INFORMATION SHEET

Protestant - Name(s)

Nampa~Meridian Irrigation District (John P. Anderson)

Address 1503 l1lst St. S., Nampa, ID

Attorney - Name & Address Andrew Harrington, 455 8 3rd, Boise

Steve Goddard; ID Dept Fish & Game, PO Beox 25, Boise, 1D

Date Filed 2-26~92 Protest Date‘ 4-6-52

Issues

Applicant - Attorney -~ Name & Address

Dates:

Acknowledgement letters:

Hearing Notice:

Hearing Date:

Other:

A




Form No. 202a.

10/90
STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES
APPROPRIATION APPLICATION ANALYSIS SHEET
INITIAL REVIEW BY: Cﬂi DATE: ;/4;/‘6'2, - APPLICATION: 4.5- // 765

0
REQUIRED INFORMATION

" Name: (If applicant is a corporation or partnership, names and addresses for th
director, officers, and other partners must be included.)

~~ Address:

7 ‘Source: (See USGS Quad for names of water sources)
Point of Diversion: {10 acres for spring, lot & block descriptions for
Subdivisions, local name)

County:

Quantity: (flow and/or volume) _ Gov’t. Lots:
Period of use: .~ B/D
Nature of proposed use: (Include description of use) - P/U

Description of diverting works:
Time required for beneficial use of water:
Place of use or acres irrigated:

signatory is required)
Fee: .
Yes No* 1In form to receipt:

ADDITIONAL INFORMATION

NQ ' '
e Overlapping place of use: (Describe source & relationship to present
application on.the back.)
Overlapping point of diversion:
Field check required: Field check by:
Field report attached:
Critical groundwater area:
Groundvater management area:
Diversion within interim protected river area
Send dam safety information:
Send power requirement letter:
Send f£ish farm requirement letter:
Pover residency affidavirt:
Pover efficiency form:
Vithin trust water boundary: (If yes, attach Trust Water Supplementar
Analysis Sheet.) .
Diversion greater than 5 cfs or S00 af or irrigation greater than 200
acres: (If yes, attach Large Diversion supplementary analysis sheet-)
*REQUEST ADDITIONAL INFORMATION FROM THE APPLICANT

NN NN

DATE REQUESTED: e
Additional information on reverse side:

NI HTTTTTHENN

|



PROCESSING APPLICATION NO. CE-/T70S
YES NO
- In form for advertising:
— Statewide advertising:
- Fee amount, receipt number and date recorded on application:
SEND COPIES TO
YES NO YES NO
: f I.D. Health and Welfare  U.S. BLM
I - I.D. Fish and Game U.S. Forest Sve.
] 1.D. Lands _ Vater Dist. %
) ] Adjudication Bureau —4+_ Other

FINAL REGIQNAL PROCESSING REVIEV

RRRRRREN

T

NS

YEi//yO

Affidavit of publication received: ‘
Application published correctly: If not, record action taken.

Publication dates and paper recorded on application:

Protests received. Final date for protest ___%o'é.é; MEFZ
Protest dates, resolution of protest recorded on’application:
Recommendations attached:

Measuring device required:

Measuring port required:

Water delivered by water master? District #

Special conditions of approval or cover letter:

Recommended Date or Priority

See below for additional information

Recommended by: Date

STATE QFFICE REVIEW

See below for additional information. By Darce
ADDITIONAL INFORMATION 2 fin gro
st oo _b32-0%940 @b <
d 11256 oo DR L
Spalnea
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63-11705
STATE OF IDAHO
DEPT OF FISH & GAME
3101 S POWERLINE
NAMPA, ID B3686
Source: GROUNDWATER
Diversioen Pt: NESESE Sec 3 T 02N R 02W in CANYON County.
SWSESE Sec 3 T 02N R 02W in CANYON County.
Use: RECREATION STORAGE ( 15.50 AF)
DIVERSION TO STORAGE { 1.600 CFS)

Total Diversion: ( 1.600 CFS)
Date Filed: 2/26/1992

In: CANYON County
TO2N RO2W 803 NESE SESE

By



