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RECORD OF SURVEY
FOR

MARK BRIDGEWATER

e,
il |
f' LOT 11 OF COMPTON ANDREWS TRACT
sscan l SITUATED IN THE SW 1/4 OF SECTION 12 AND
[ GOVERNMENT LOT 3 AND ACCRETION GROUND IN SECTION 13,
_______ = 4] T4N, R.IW., BM.
gimv_nog___' ADA COUNTY, IDAHO 5
| APRIL, 1991 (VA
, N
A N
| Lt
l \
| > S
S BUSI40"E | 266163 s 3E f? e
' 18 ~
| 1/4 CORNER/' SCALE: 1° = 100 o
l l CP&F No. 7734805 §
’ LoT 8 |
l | LEGEND
| | ——--——--——  BOUNDARY LINE
! | ————— LOT BOUNDARY
CURVE DATA e
| CURVE  DELTA RADIUS ARC  TANGENT CHORD CHORD BRG PR TRy
l l 1 265°35718° 4500 208.59  48.61  B66.04 N 48'02' 04" — -« EXSTING FENCELINE
' I I 2 85" 35' 18" 20.00 29.88 18.52 2717 N 41°57' 56" W
! ® FOUND BRASS CAP
8 I J
f' I P 5 FOUND ALUMINUM CAP
=4 , # o FOUND 1/2" IRON PIN
l P . SET 1/2° x 24" IRON PIN w/CAP
! ,! i a CALCULATED POINT
P (1320.00) DATA OF RECORD
! V ‘sﬁ? [691.4] PLATTED DIMENSION
]
I 7 THE BOUNDARY OF LOT 11 WAS RESTABLISHED FROM
. ., ROS. No. B49 BY JJ HOWARD IN 1988 FOR BOB THURSTON
]
-~
/ & THE MEAN HOH WATER LNE OF THE BOSE RIVER AS CERTIFICATE OF SURVEYOR
SH ARD, 3
1991 AND ACCEPTED DY THE IDAHD ORPARIENT oF LakoS. I, PATRICK A. TEALEY, PLS NO. 4347, STATE OF IDAHO,
& BB DO HEREBY CERTIFY THAT THE SURVEY REPRESENTED
g ON THIS PLAT WAS PERFORMED BY ME OR UNDER MY
- DIRECT SUPERVISION AND IS IN ACCORDANCE WITH THE
LAWS OF IDAHO RELATING TO SURVEYS.
DWG\771-8NDY
REFERENCE SURVEYS
T
ROS N AD, :
R RAT e Th B taw M ST TEALEY'S LAND SURVEYING
ATOMAN ST, &—M0 o BOISE, DAHO
-208— 3850838
RECORDING INDEX No. 414—12—3—3—0—05-223 —
DATE: DRAWING NO.:
414—13—4—4-0-05—-223 APRIL, 1991 7
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MOORE & McFADDEN, CHARTERED

ATTORNEYS AT LAW

ONE CAPITAL CENTER ® SUITE 910
999 MAIN STREET® BOISE, ID 83702
TELEPHONE: (208) 331-1800% FAX: (208) 331-1202

SusaNE. BUXTON* MoONADOCBARANMACK
Joun]. MCFADDEN "t Of Counsel
MICHAELC. MOORET

PAULA. TURCKE

RECEIVED
*Also Admitted in Oregon
1 Also Admitted in Washington
February 26, 1998 FEB 2 7 1998
Depariment of Water Resources

L.. Glen Saxton, Hearing Officer

State of 1daho, Department of Water Resources
1301 N. Orchard

Boise, Idaho 83706

Re: In Re: Kenley Hinrichs and Lisa O'Toole
Case No. 63-12384

Dear Mr. Saxton:
Enclosed is an original Reset of Amended Notice of Taking Deposition Duces Tecum
of Protestant Kathy Ellensohn, together with a copy of same for filing in the above-referenced

matter. Please conform and return the copy to me in the enclosed postage paid envelope.

Thank you for your assistance in this matter. If you have any questions, please contact

me.
Very truly yours,
MOORE & McFADDEN, CHARTERED
..(/0’7‘44 & @W
Donna Everitt
Assistant to Susan E. Buxton
:de
Enclosures
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RECEIVED

SUSAN E. BUXTON FEB 2 7 1998
MOORE & McFADDEN, CHARTERED
Attorneys at Law Depariment of Water Resources

999 Main Street, Suite 910
Boise, Idaho 83702

Telephone: (208) 331-1800
Facsimile: {208) 331-1202

Attorneys for Applicants

BEFORE THE DEPARTMENT OF WATER RESOURCES

STATE OF IDAHO

IN RE: KENLEY HINRICHS and LISA ) Case No. 63-12384
O'TOOLE, husband and wife, )
) RESET OF AMENDED NOTICE
Applicants, ) OF TAKING DEPOSITION
) DUCES TECUM OF PROTESTANT
) KATHY ELLENSOHN

TO: Protestants Tim Fease and Kathy Ellensohn, and their attorney of record, Richard B.
Burleigh; and Intervenors David and Beverly Pillott

PLEASE TAKE NOTICE that the deposition of Kathy Ellensohn previously scheduled
for February 24, 1998 at 5:30 p.m. is hereby reset for the 4th day of March, 1998 at 3:30
p.m., before a court reporter and notary public for the State of Idaho, on said day, and
thereafter from day to day as the taking of said deposition may be adjourned, at the offices of
Moore & McFadden, Chartered, 999 Main Street, Suite 910, Boise, Idaho.

Said deponent shall bring the following documents and correspondence regarding the
real property owned by Protestants and Applicants, Intervenors, and neighboring real property,

including but not limited to: drainage plans; drainage permits; construction plans; surveys;

RESET OF AMENDED NOTICE OF TAKING DEPOSITION
DUCES TECUM OF PROTESTANT KATHY ELLENSOHN - Page 1

MCROFILMED
S RALL




licenses; deeds; wells; easements; maps; cease and desist orders; stop work orders; road plans,
easements and permits; construction permits; excavation plans; excavation permits; water
licenses; water permits; water shares; drain district interests; plats; easements for conveyance
of irrigation and/or drain/waste water; plans and surveys for the construction of ponds;
hydrologic and engineering plans and surveys relating to ponds before and after ponds'
construction; hydrologic and engineering surveys and plans related to drainage and irrigation
before, during, and after improvements made for Protestants commercial greenhouse
operation, including roads; video tapes; audio tapes; telephone messages; e-mail; pictures; and
any documents and/or correspondence which support, or relate to, the protest of the above-
entitled Application.

This deposition shall be taken under and pursuant to the Idaho Rules of Civil
Procedure.

g

DATED this Z§ day of February, 1998.

MOORE & McFADDEN, CHARTERED

oo B2 e

Susan E. Buxton
Attorneys for Applicants

RESET OF AMENDED NOTICE OF TAKING DEPOSITION
DUCES TECUM OF PROTESTANT KATHY ELLENSOHN - Page 2

MICROFILMED
HIN 22 2000




CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the % day of February, 1998, I caused to be served a
true and correct copy of the foregoing document by depositing the same in the United States
mail, postage prepaid, properly addressed to the following:

Richard B. Burleigh

Hawley, Troxell, Ennis & Hawley
877 W. Main Street, Suite 1000
Boise, Idaho 83702

Attorney for Protestants

David and Beverly Pillott
398 South River Rush Lane
Eagle, Idaho 83616
Intervenors

L. Glen Saxton, Hearing Officer

State of Idaho, Department of Water Resources
Western Region

1301 N. Orchard

Boise, Idaho 83706

M&M Court Reporting Service, Inc.

421 W. Franklin
Ao o P

Boise, Idaho 83702
Susan E. Buxton 7

RESET OF AMENDED NOTICE OF TAKING DEPOSITION

DUCES TECUM OF PROTESTANT KATHY ELLENSOHN - Page 3
MICROFILMED

JUN 22 72000




RECEIVED

SUSAN E. BUXTON

MOORE & McFADDEN, CHARTERED FEB 2 7 1938
Attorneys at Law

999 Main Street, Suite 910
Boise, Idaho 83702
Telephone: (208) 331-1800
Facsimile: (208) 331-1202

Department of Water Resources

Attorneys for Applicants

BEFORE THE DEPARTMENT OF WATER RESOURCES

STATE OF IDAHO

IN RE: KENLEY HINRICHS and LISA
O'TOOLE, husband and wife,

Case No. 63-12384

OF TAKING DEPOSITION
DUCES TECUM OF PROTESTANT
KATHY ELLENSOHN

)

)

} RESET OF AMENDED NOTICE
Applicants, )}
)
)

TO: Protestants Tim Fease and Kathy Ellensohn, and their attorney of record, Richard B.
Burleigh; and Intervenors David and Beverly Pillott

PLEASE TAKE NOTICE that the deposition of Kathy Ellensohn previously scheduled
for February 24, 1998 at 5:30 p.m. is hereby reset for the 4th day of March, 1998 at 3:30
p.m., before a court reporter and notary public for the State of Idaho, on said day, and
thereafter from day to day as the taking of said deposition may be adjourned, at the offices of
Moore & McFadden, Chartered, 999 Main Street, Suite 910, Boise, ldaho.

Said deponent shall bring the following documents and correspondence regarding the
real property owned by Protestants and Applicants, Intervenors. and neighboring real property,

including but not limited to: drainage plans; drainage permits; construction plans; surveys;

RESET OF AMENDED NOTICE OF TAKING DEPOSITION
DUCES TECUM OF PROTESTANT KATHY ELLENSOHN - Page |  MICROFi s ry

THERE
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licenses; deeds; wells; easements; maps; cease and desist orders; stop work orders; road plans,
easements and permits; construction permits; excavation plans; excavation permits; water
licenses; water permits; water shares; drain district interests; plats; easements for conveyance
of irrigation and/or drain/waste water; plans and surveys for the construction of ponds;
hydrologic and engineering plans and surveys relating to ponds before and after ponds'
construction; hydrologic and engineering surveys and plans related to drainage and irrigation
before, during, and after improvements made for Protestants commercial greenhouse
operation, including roads; video tapes; audio tapes; telephone messages; e-mail; pictures; and
any documents and/or correspondence which support, or relate to, the protest of the above-
entitled Application.

This deposition shall be taken under and pursuant to the Idaho Rules of Civil
Procedure.

DATED this Zg&y of February, 1998,

MOORE & McFADDEN, CHARTERED

A B R

Susan E. Buxton
Attorneys for Applicants

RESET OF AMENDED NOTICE OF TAKING DEPOSITION
DUCES TECUM OF PROTESTANT KATHY ELLENSOHN - Page 2

M’CHOFILMED
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the _&é day of February, 1998, I caused to be served a
true and correct copy of the foregoing document by depositing the same in the United States
mail, postage prepaid, properly addressed to the following:

Richard B. Burleigh

Hawley, Troxell, Ennis & Hawley
877 W. Main Street, Suite 1000
Boise, Idaho 83702

Attorney for Protestants

David and Beverly Pillott
398 South River Rush Lane
Eagle, Idaho 83616
Intervenors

L. Glen Saxton, Hearing Officer

State of Idaho, Department of Water Resources
Western Region

1301 N. Orchard

Boise, Idaho 83706

M&M Court Reporting Service, Inc.

421 W, Franklin
Susan E. Buxton ; é

Boise, Idaho 83702

RESET OF AMENDED NOTICE OF TAKING DEPOSITION
DUCES TECUM OF PROTESTANT KATHY EL - Page 3
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RECEIVED
FEB 2 6 1998

. . Department of Water Resources
Richard B. Burleigh

HAWLEY TROXELL ENNIS & HAWLEY LLP
P. C. Box 1617

Boise, Idaho 83701

Telephone: (208) 344-6000

FAX: (208) 342-3829

Attorneys for Protestant, Tim Fease

BEFORE THE DEPARTMENT OF WATER RESQURCES
STATE OF IDAHO
IN RE: KENLEY J. HINRICHS and

LISA K. O’TOOLE, husband and
wife,

Case No. 63-12384

PROTESTANT TIM FEASE’'S MOTION
TO RECONSIDER ORDER VACATING
HEARING

Applicants.

Tim Fease ("Protestant") by and through his attorneys
of record Hawley Troxell Ennig & Hawley LLP, moves the Hearing
Officer to reconsider his February 23, 1998, Order Vacating
Hearing. Protestant’s request is based on his Opposition to
Petition for Continuance, filed on February 24, 1998, and the
following.

On Friday, February 20, 1998, Applicants filed with the
Hearing Officer a Petition for Continuance, Expedited Hearing.
The Petition included eight (8) number paragraphs which purport
to justify Applicants’ request to continue this matter to some
undetermined date. The Petition was hand delivered to

Protestant’s counsel on the same day, Februi@ﬂaﬁﬂ”nLhﬁ%g. Upon

S 2009
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receiving the Petition, Protestant’s counsel faxed the Petition
to Protestant and discussed the Petition with Protestant that
afternoon. On Monday, February 23, 1998, Protestant’s counsel
prepared an Opposition to Petition for Continuance and served it
on the other parties that same day by U.S. Mail. The following
day, Tuesday February 24, 1998, the Opposition was hand delivered
to the Hearing Officer. However, by this time the Hearing
Officer has already issued an order vacating the hearing. The
Order did not reschedule the.hearing.

Protestant submits that the reasons for continuing the
hearing as set forth in the Petition were insufficient to warrant
the Hearing Officer granting the decision. Protestant’s
Opposition, a copy of which is attached hereto, sets forth the
basis for this position and should be given due consideration by
the Hearing Officer.

The only rational that may have warranted continuing
this matter 1if more information had been provided was the stated

health of the Applicants' counsel (see § 3 of Petition). Based

on recent events, however, this in not a wvalid basis for
continuing this matter. In particular, Applicants took the
deposition of Protestant on Tuesday, February 24, 199%6. At that
time Applicants were represented by two lawyers, Susan Buxton and
Larry Westberg, both of who engaged in the examination of
Protestant for purposes limited to this matter. There is no

stated reason why Applicants’ second lawyer, Mr. Westberg, cannot

PROTESTANT TIM FEASE’'S MOTION TO RE%@B@;&%A
ORDER VACATING HEARING - 2 iU!B Ep
“# 2? .
2 2y
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proceed with this matter in a timely fashion in the event Ms.
Buxton’s health prevents her from doing so.

As previously noted, this matter concerns Applicants’
construction of a pond in the historic Middleton Mill slough
which resulted in their blocking the historical drainage from
Protestant’s property. As a result of Applicants’ actions,
Protestant’s property is at risk of flooding. If the flooding
occurs, it could result in substantial damage to both
Protesgtant’s property and business. Since no party, including
the Department of Water Resources, can predict future water and
weather conditions there is no basis for placing Protestant in
such a predicament by delaying the decision on this matter. Such
damage could be avoided merely by conditioning Applicants’ permit

to require, inter alia, that Applicants provide for the historic

drainage from Protestant’s property. Applicants have not stated
any reason why this cannot occur in a timely manner.

This matter should go forward as previously scheduled.
Protestant request that the Hearing Officer reconsider his Order
Vacating the Hearing and place this matter back on the calendar

for hearing on March 17, 1998.

patep THIS 764 day of élarmawq , 1998,
R —

HAWLEY TROXELL ENNIS & HAWL}EY LLP

Yy S ?@//

Richard B. Buriéigh'

h g
PROTESTANT TIM FEASE’'S MOTION TO RECONSIDER
CRDER VACATING HEARING - 3 2 b ?039 &:ACLIENT\7333A001ARECONSTD. MOT




CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this Z4{ day of February,
1998, I caused to be served a true copy of the foregoing
PROTESTANT TIM FEASE’S MOTICN TO RECONSIDER ORDER VACATING
HEARING by the method indicated below, and addressed to sach of
the following:

Susan E. Buxton //;.S. Mail, Postage Prepaid
Moore & McFadden, Chartered Hand Delivered
999 Main Street, Suite 910 Overnight Mail

1

Boise, ID 83702 Telecopy
(Attorneys for Applicant)
David and Beverly Pillot . v//U.S. Mail, Postage Prepaid

Hand Delivered
Overnight Mail

903 Briarwood
Nampa, ID 83651

Ang

(Proposed Intervenors) Telecopy

L. Glen Saxton U.S. Mail, Postage Prepaid
Hearing Officer . Hand Delivered

State of Idaho Overnight Mail

Department of Water Resources Telecopy

1301 N. Orchard
Boise, ID 83706

#
P

(@%N _____

®ichatd B. Buxleigh

MICRORy,

A

Wo,, -
" 2.2 2009

PROTESTANT TIM FEASE’S MOTION TO RECONSIDER
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RECEIVED
FEB 2 4 1998

Dopartment of Water Resources

Richard B. Burleigh

HAWLEY TROXELL ENNIS & HAWLEY LLP
P. 0. Box 1617

Boise, Idaho 83701

Telephone: (208) 344-6000

FAX: (208) 342-3829 '

Attorneys for Protestant, Tim Fease

BEFORE THE DEPARTMENT OF WATER RESOURCES
STATE OF IDAHO
IN RE: KENLEY J. HINRICHS and

LISA K. O'TOOLE, husband and
wife,

Case No. 63-12384

PETITION FOR CONTINUANCE

)
)
)
} PROTESTANT’'S CPPOSITION TO
)
Applicants. )
)
)

COMES NOW Protestant, Tim Fease, by and through his
attorney of record, Hawley Troxell Ennis & Hawley LLP, and
objects to Applicants’ Petition for Continuance of the hearing
set in the above-entitled matter for March 17, 1998 at
9:00 o’clock a.m. The reasons set forth by Applicants for
continuing this proceeding insufficient, irrelevant or inaccurate
and do not justify a continuance of this matter. The following
addresses each of the numbered paragraphs included in Applicants’

Petition for Continuance.

i

ng
22 20np

PROTESTANT’S OPPOSITION TO PETITION FOR CONTINUANCE - 1
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1. Applicants first request a continugnce because of
a criminal matter pending against Kenley Hinrichs.l Applicants
assert that the c¢riminal matter contains the same or similar
factual matters as this proceeding and raise serious criminal
legal questions. Applicants also assert that the factual matters
relate to the present case may not be fully developed by the
March 17, 1998 hearing. The criminal matter does not however,
directly relate to this proceeding

The principal issue of concern in the present matter is
the drainage in and around the area of Applicants’ pond. This
matter is not at issue in any fashion in the criminal matter.
The other principal issue is the blocking of an intended right-
of-way for an irrigation line. The criminal matter concerns the
alleged theft of irrigation pipe. Although this pipe was
intended to provide irrigation water to Intervenors on
Protestant’s property, its alleged theft does not directly affect
any condition applicable to the permit for Applicants’ pond.

Next, Applicants fail to explain why the factual
matters related to the present case will not be fully developed
by the March 17, 1958 hearing. They are currently involved in
discovery, have served interrogatories on the Applicants and the
Intervenors, and have noticed several depositions. Protestant |
has also served interrcgatories and requests for production.

:w
motions to guash or suséQQEMQQ&gqvery have been made. All
X 2009
PROTESTANT'S OPPOSITION TC PETITION FOR CONTINUANCE - 2
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pending discovery will be finished before March 10, as required
by the Department. There is, therefore, no reason‘why discovery
will not be finished. There is no reason given by Applicant why
any facts obtained in this proceeding should have any prejudicial
effect on Applicants in the criminal proceeding or vice versa.
This matter should proceed notwithstanding the criminal matter.

2. Applicants state that the parties are attempting
to enter into settlement negdtiations. It is true that the
Protestant submitted to Applicants a settlement offer. It is
Applicants, however, who have placed this matter on hold during
the pendency of the criminal case. Protestant would prefer to
either settle this matter or proceed forward and resolve the
issue of drainage for his property immediately.

3. Applicants’ third reason for continuance concerns
the health and welfare of their legal counsel. Protestant does
not object to a continuance on this basis if the Applicants’
legal counsel is scheduled for surgery prior to or near the
March 17 hearing date. However, based on the information
provided by Applicants’ Petition, Protestant submits that there
is insufficient information available for the Department to
continue this proceeding on this basis. If necessary, Applicants

should consider obtaining alternative legal counsel.

4. Applicants state that the Department should
determine if permit@ﬁenfyyequired for a pond such as Applicants’
) b'lﬂ,:»
';'-"ﬂ '
“ 4

PROTESTANT'S OPPOSITICN Tgﬂ%TITION FOR CONTINUANCE - 3
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before proceeding on this matter. In support of this argument,
Applicants cite to Rule 230.0l1.c. This Rule conceins petitions
for an action that will lead to the issuance of an order or rule.
Protestant is unaware of any petition requesting that the
Department issue an order or rule regarding whether or not
nonconsumptive pond storage permits are required. Furthermore,
it is Protestant’s understanding that it is the policy of the
Department to permit these ponds if a permit application is filed
but that otherwise, they do not require permitting. Since
Applicants have chosen to submit this permit application, it is
presumed that Applicants have determined that a permit
application is necessaxy for their ponds. Therefore, this
argument does not constitute a basis for a continuance of this
matter.

5. Applicants reference the use of domestic water
wells by Protestant for commercial irrigation as a reason for
continuing this matter. First, Applicants’ statement regarding
the domestic water wells is inaccurate. Second, Applicants’
reference to Protestant’s domestic water wells is irrelevant to
their permit application. Third, Protestant is aware of no
petition under Rule 230.01.b requesting an order or rule
regarding, in any fashion, Protestant’s domestic water wells.
For these reasons, Applicants have not stated a basis for
continuing this matter.

hﬂcﬂ@”&&?.

.‘J’jjﬁ; y p
PROTESTANT' S OPPOS%T{IMBTO PETITION FOR CONTINUANCE - 4
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6. Paragraph 6 of Applicants’ Petition references
discovery but does not appear to concern Applicanté' Petition for
Continuance.

7. Paragraph 7 concerns Susan Buxton, legal counsel
for Applicants, discussing this Petition for Continuance with
Richard Burleigh, counsel for Protestant. For clarification of
the record, Mr. Burleigh does not represent the Intervenors,

Mr. and Mrs. Pillots, for all purposes in this matter, but has
agreed to represent them at their deposition to be taken by
Ms. Buxton on March 3, 1998. Furthermore, Mr. Burleigh told
Ms. Buxteon that, in all likelihood, this Petition would be
opposed.

8. Applicants request a hearing the latter part of
April 1998. Applicants have, however, failed to justify delaying
this matter. This matter concerns drainage from Protestant’s
property into the natural drainage for the area, the Middleton
Mill drain. Depending on weather and water conditions, it may
become necessary prior to April of 1998 to utilize this drainage.
As this matterlstands, the drainage has been completely blocked
by the Applicants. This creates an immediate and imminent threat
to Protestant’s property. The Department should continue with the

March 17, 1998 hearing pursuant to its previous Order.

fira,
"“‘"Z.é

PROTESTANT’S%BE@@QTION TO PETITION FOR CONTINUANCE - 5
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DATED THIS Z&(J day of February, 1998.

HAWLEY TROXELL ENNIS & HAWLEY LLP

o AR

Rlc ard\B \ﬁuf%élgg\t
Attorneys for Protestan
Tim Fease

CERTIFTICATE OF SERVICE

I HEREBY CERTIFY that on this Zﬁ%Jday of February,
1998, I caused to be served a true copy of the foregoing
PROTESTATN'S OPPOSITION TO PETITION FOR CONTINUANCE by the method
indicated below, and addressed to each of the following:

Susan E. Buxton __Z{ﬁ.s. Mail, Postage Prepaid
Moore & McFadden, Chartered ___ Hand Delivered

999 Main Street, Suite 910 — . Overnight Mail

Boise, ID 83702 __ Telecopy

{Attorneys for Applicant)

David and Beverly Pillot _Jf/U.S. Mail, Postage Prepaid
$03 Briarwood . Hand Delivered

Nampa, ID 83651 ____ Overnight Mail

(Proposed Intervenors) - Telecopy

L. Glen Saxton _ U.S. Mail, Postage Prepaid
Hearing Officer Hand Dellvered (on 2- LQ‘qg)
State of Idaho Overnight Mail

Department of Water Resources Telecopy

1301 N. Orchard

Boise, ID 83706 %W/’/
’
ZA A 1 / (

R&:é/ha‘i"d“B’ : Bﬁx_l,ei@/ S~
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/
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RECEIVED
FEB 2 4 1998

Depariment of Water Resources

Richard B. Burleigh

HAWLEY TROXELL ENNIS & HAWLEY LLP
P. O. Box 1617

Boise, Idaho 83701

Telephone: (208) 344-6000

FAX: {(208) 342-3829

Attorneys for Protestant, Tim Fease

BEFORE THE DEPARTMENT OF WATER RESOQURCES
STATE OF IDAHO
IN RE: KENLEY J. HINRICHS and

LLTSA K. O'TOOLE, husband and
wife,

Case No. 63-12384

PROTESTANT’'S OPPOSITION TO
PETITION FOR CONTINUANCE
Applicants.

COMES NOW Protestant, Tim Fease, by and through his
attorney of record, Hawley Troxell Ennis & Hawley LLP, and
objects to Applicants’ Petition for Continuance of the hearing
set in the above-entitled matter for March 17, 1998 at
9:00 o’clock a.m. The reasons set forth by Applicants for
continuing this proceeding insufficient, irrelevant or inaccurate
and do not justify a continuance of this matter. The following

addresses each of the numbered paragraphs included in Applicants’

Petition for Continuance. M!CHOFILMED
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1. Applicants first request a continuance because of
a criminal matter pending against Kenley Hinrichs. BApplicants
asgert that the criminal matter contains the same or similar
factual matters as this proceeding and raise serious criminal
legal questions. Applicants also assert that the factual matters
relate to the present case may not be fully developed by the
March 17, 1998 hearing. The criminal matter does not however,
directly relate to this proceeding

The principal issue of concern in the present matter is
the drainage in and around the area of Applicants’ pond. This
matter is not at issue in any fashion in the criminal matter.
The other principal issue is the blocking of an intended right-
of-way for an irrigation line. The criminal matter concerns the
alleged theft of irrigation pipe. Although this pipe was
intended to provide irrigation water to Intervenors on
Protesgtant’s property, its alleged theft does not directly affect
any condition applicable to the permit for Applicants’ pond.

Next, Applicants fail to explain why the factual
matters related to the present case will not be fully developed
by the March 17, 1998 hearing. They are currently involved in
discovery, have served interrogatories on the Applicants and the
Intervenors, and have noticed several depositions. Protestant
has also served interrogatories and requests for production.
motions to quash or suspend discovery A}l@ﬁopﬁjﬁ.Egade. All

22 a0
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pending discovery will be finished before March 10, as required
by the Department. There is, therefore, no reason why discovery
will not be finished. There is no reason given by Applicant why
any facts obtained in this proceeding should have any prejudicial
effect on Applicants in the criminal proceeding or vice versa.
This matter should proceed notwithstanding the criminal matter.

2. Applicants state that the parties are attempting
to enter into settlement negotiations. It is true that the
Protestant submitted to Applicants a settlement offer. It is
Applicants, however, who have placed this matter on hold during
the pendency of the criminal case. Protestant would prefer to
either settle this matter or proceed forward and resolve the
igsue of drainage for his property immediately.

3. Applicantg’ third reason for continuance concerns
the health and welfare of thelr legal counsel. Protestant does
not object to a continuance on this basis if the Applicants’
legal counsel is scheduled for surgery prior to or near the
March 17 hearing date. However, based on the information
provided by Applicants’ Petition, Protestant submits that there
ig insufficient information available for the Department to
continue this proceeding on this basis. If necessary, Applicants
should consider obtaining alternative legal counsel.

4. Applicants state that the Department should
determine if permits are requiredIDROR| RS such as Applicants’

JUN 2 7 2000
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before proceeding on this matter. In support of this argument,
Applicants cite to Rule 230.01.c. This Rule concerns petitions
for an action that will lead to the issuance of an order or rule.
Protestant is unaware of any petition requesting that the
Department issue an order or rule regarding whether or not
nonconsumptive pond storage permits are required. Furthermore,
it is Protestant’s understanding that it is the policy of the
Department to permit these ponds if a permit application is filed
but that otherwise, they do not require permitting. Since
Applicants have chosen to submit this permit application, it is
presumed that Applicants have determined that a permit
application is necessary for their ponds. Therefore, this
argument does not constitute a basis for a continuance of this
matter.

5. Applicants reference the use of domestic water
wells by Protestant for commercial irrigation as a reason for
continuing this matter. First, Applicants’ statement regarding
the domestic water wells is inaccurate. Second, Applicants’
reference to Protestant’s domestic water wells is irrelevant to
their permit application. Third, Protegtant is aware of no
petition under Rule 230.01.b requesting an order or rule
regarding, in any fashion, Protestant’s domestic water wells.

For these reasong, Applicants have not stated a basis for

MICROF—’!LMED
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6. Paragraph 6 of Applicants’ Petition references
discovery but does not appear to concern Applicants’ Petition for
Continuance.

7. Paragraph 7 concerns Susan Buxton, legal counsel
for Applicants, discussing this Petition for Continuance with
Richard Burleigh, counsel for Protestant. For clarification of
the record, Mr. Burleigh does not represent the Intervenors,

Mr. and Mrs. Pillots, for all purposes in this matter, but has
agreed to represent them at their deposition to be taken by
Ms. Buxton on March 3, 1998. Furthermore, Mr. Burleigh told
Ms. Buxton that, in all likelihood, this Petition would be
oppeosed.

8. Applicants request a hearing the latter part of
April 1998. Applicants have, however, failed to justify delaying
this matter. This matter concerns drainage from Protestant’s
property into the natural drainage for the area, the Middleton
Mill drain. Depending on weather and water conditions, it may
become necessary prior to April of 1998 to utilize this drainage.
Ag this matter stands, the drainage has been completely blocked
by the Applicants. This creates an immediate and imminent threat
to Protestant’s property. The Department should continue with the

March 17, 1998 hearing pursuant to its previous Order.
MfCROF’IU‘v’;E;
SUND 7 2009
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DATED THIS Zérj day of February, 1998.

HAWLEY TROXELL ENNIS & HAWLEY LLP

o AR

RlC hard B. “Burieig
Attorneys for Protestant
Tim Fease

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this éﬁg/day of February,
1998, I caused to be served a true copy of the foregoing
PROTESTATN’S OPPOSITION TO PETITION FOR CONTINUANCE by the method
indicated below, and addressed to each of the following:

Susan E. Buxton __f/U.S. Mail, Postage Prepaid
Moore & McFadden, Chartered _. Hand Delivered

999 Main Street, Suite 910 ____ Overnight Mail

Boise, ID 83702 ____ Telecopy

(Attorneys for Applicant)

David and Beverly Pillot “/U S. Mail, Postage Prepaid

Hand Delivered
Overnight Mail
Telecopy

903 Briarwood
Nampa, ID 83651
(Proposed Intervenors)

L. Glen Saxton U.S. Mail, Postage Prepaid
Hearing Officer Hand Delivered (om 2-z4-9%)
State of Idaho Overnight Mail

Department of Water Resources Telecopy

1301 N. Orchard

Boise, ID 83706 ( f/ Q Y

%;éhard B’ Eﬁrlgiq 7/

|||\|
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BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF APPLICATION )
FOR PERMIT NO. 63-12384 IN THE ) ORDER
NAME OF KENLEY J. HINRICHS AND ) VACATING HEARING
LISA K. O'/TOOLE )

)

The Department of Water Resources (department) has scheduled
a hearing in the above captioned matter to be held on March 17,
1998 in Boise, Idaho.

On February 20, 1998, the applicant filed a Petition for
Continuance with the department seeking to continue the scheduled
hearing to some presently undetermined future date.

ORDER

IT IS HEREBY ORDERED that the Petition for Continuance seeking
to delay the hearing scheduled in connection with the above
referenced matter is GRANTED.

IT IS FURTHER ORDERED that the hearing scheduled for March 17,
1998 in the above captioned matter is CANCELLED.

Dated this 2 3 day of , 1998.

ﬁm

L. GLEN SAXTON
Hearing Officer

MICR{‘JHLMED
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CERTIFICATE OF SERVICE

I DO HEREBY CERTIFY that on this 232#£ day of February, 1998,
the above and foregoing document wasg served upon the following by
placing a copy of the same in the United States Mail, postage
prepaid and properly addressed to the following:

Susan E Buxton

MOORE AND MCFADDEN CHARTERED
999 Main St STE 210

Boise ID 83702

Richard B Burleigh
HAWLEY TROXELL ENNIS
AND HAWLEY

877 W Main St STE 1000
Boige ID 83702

LIE L. YARBROU
nior Secretary, Water Allocation Bureau

ORDER - Pg 2
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BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF APPLICATION )

FOR PERMIT NO. 63-12384 IN THE )

NAME OF KENLEY J. HINRICHS AND ) ORDER

LISA K. O'TOOLE ) AUTHORIZING DISCOVERY
)

On February 4, 1998, Kenley Hinrichs and Lisa O‘Toole by and
through their attorney of record, Susan E. Buxton, by motion
requested the department to issue an order authorizing discovery in
connection with the above captioned matter.

The department hereby authorizes the parties to engage in
discovery commencing with the date of this order. The parties
shall complete discovery seven (7) days prior to the date of the
hearing in this matter which has been tentatively scheduled on
March 17, 1998. Discovery shall be conducted pursuant to IDAPA
Rules 37.01.01520-532 (Rules of Procedure 520 through 532). The
parties are directed to answer or otherwise respond to discovery in
accordance with the department’s Rules of Procedure and the Idaho
Rules of Civil Procedure, as appropriate.

In accordance with Rule 520, the scope of discovery shall be
governed by Rule 26(b) of the Idaho Rules of Civil Procedure,
unless otherwise provided by statute, rule or order of the
Director. -

DATED this 9 day of [ M——— 1998.

gC;I,EN SAXTON g;&‘

Hearing Officer

MICROFILMED
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CERTIFICATE QF SERVICE

I DO HEREBY CERTIFY that on the ¢?1§ day of February,
1998, the above and foregoing document was served upon the
following by placing a copy of the same in the United States Mail,
postage prepaid and properly addressed to the following:

Kenley J Hinrich
Lisa K Otoole

4695 01ld Valley Rd
Eagle ID 83616

Tim Fease
4557 0ld Valley Rd
Eagle ID 83616

David and Beverly Pillott
903 Briarweood Dr
Nampa ID 83651

nior Secretary, Water Allocation Bureau

ORDER - Pg 2
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State of Idaho

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

F

PHILIP E. BATT
GOVERNOR

KARL J. DREHER
DIRECTOR

February 23, 1998

RE: In the Matter of Application for Permit No. 63-
12384 in the name of Kenley J. Henrichs and Lisa
O’ Toole

Dear Interested Parties:
I have enclosed a copy of the Order Vacating Hearing

issued in connection with the above referenced water

right permit.

If you have any questions concerning the enclosed
document, please contact me directly at (208)327-7953.

Sincerely,

IE L. YARBROUGH, Senior Secretary
Water Allocation Bureau

Enclosure

C: IDWR - Western Region

MICROFILMED
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RECEIVED

SUSAN E. BUXTON FEB 2 ¢ 1998
MOORE & McFADDEN, CHARTERED .
Attorneys at Law 9partmant of Wator Resourcas

999 Main Street, Suite 910
Boise, Idaho 83702

Telephone: (208) 331-1800
Facsimile: (208) 331-1202

Attorneys for Applicants

BEFORE THE DEPARTMENT OF WATER RESOURCES

STATE OF IDAHO

IN RE: KENLEY HINRICHS and LISA
O'TOOLE, husband and wife,

Case No. 63-12384

Applicants,
EXPEDITED CONSIDERATION

)
)
)  PETITION FOR CONTINUANCE
)
)
)

COMES NOW, Applicants, by and through their counsel of record, and hereby
petitions the Idaho Department of Water Resources for its Order continuing the Hearing set in
the above entitled matter on March 17, 1998 at 9:00 a.m., until such time that the matters as
described below, are resolved, pursuant to Rules of Procedure for the Idaho Department of
Water Resources {"Department Rules") 230(.01)(a).

This petition is made upon the following reasons:

1. There is currently a criminal matter pending involving Applicant, Kenley
Hinrichs, Protestants Tim Fease and Kathy Ellensohn, and Intervenor Beverly Pillott which
relates to the subject matter of this proceeding. The preliminary hearing involving the parties

to this matter is currently scheduled for February 27, 1998. (See, attached Exhibit A, notice

PETITION FOR CONTINUANCE - Page 1 MICROFILMED
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of hearing.) The criminal matter contains the same and similar factual matters that raise
serious criminal legal questions. Accordingly, those factual matters related to the present case
may not be fully developed at the March 17, 1998 hearing. It is likely, therefore, that the
criminal matter will not be resolved by March 17, 1998 which would necessitate a
continuance.

2. The parties are attempting to enter into settlement negotiations in this matter
which have been put on hold during the pendency of the criminal case,

3. Legal counsel for Applicants is currently undergoing treatment for a recently
diagnosed heart condition and the need for surgical procedures is being evaluated at this time
by physicians in Boise and Atlanta, Georgia.

4, The Department does not currently require non-consumptive pond storage
permits and all parties to this action have non-permitted ponds. A decision whether such
permits are required should first be made by the Department before Applicants and the other
parties to this proceeding incur further costs. Department Rule 230(.01)(b).

5. Protestants Tim Fease and Kathy Ellensohn utilize domestic water wells for
commercial irrigation which appear to have a direct hydrologic effect on the water level of
Applicants' pond. Such commercial use is not currently permitted, a fact which has been
acknowledged previously by the Department. The Department must address this issue prior to
this proceeding going forward as it is materially related to this Application. Department Rule
230(.01)(b).

6. Discovery on this matter should continue while keeping in mind those separate

legal issues arising out of the criminal case may affect such discovery until after its resolution.

PETITION FOR CONTINUANCE - Page 2 M
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7. Susan Buxton, legal counsel for Applicants, has discussed the continuance with
Richard Burleigh who informed her this morning that he represents both Protestants and
Intervenors. Mr. Burleigh indicated that he will discuss the continuance with his clients. Ms.
Buxton raised the issue concerning the continuance in a letter to the Intervenors prior to
information of Mr. Burleigh's representation.

8. Applicants expect that the hearing could be rescheduled by the latter part of
April 1998 depending upon the resolution of the criminal case. Applicants will keep the
Department and the parties informed of the progress on the criminal case and dates of expected
surgery.

Respectfully submitted this _'2_-°_P‘day of February, 1998.

MOORE & McFADDEN, CHARTERED

LGt

Susan E. Buxton
Attorney for Applicants

PETITION FOR CONTINUANCE - Page 3




CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the wfbday of February, 1998, I caused to be served a
true and correct copy of the foregoing document by hand delivering the same to the following:

Richard B. Burleigh

Hawley, Troxell, Ennis & Hawley

877 W. Main Street, Suite 1000

Boise, Idaho 83702

Attorney for Protestants and Intervenors

and depositing the same in the United States mail, postage prepaid, properly addressed to the
following:

L. Glen Saxton, Hearing Officer

State of Idaho, Department of Water Resources
Western Region

2735 Airport Way

Boise, Idaho 83705-5082

Susan E. Buxton

sy
PETITION FOR CONTINUANCE - Page 4 e tMED
22 g




IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
)
THE STATE OF IDAHO, )
)
Plaintiff, )
4 )
7
va. - H ) /') —-—
7#", ALt Wupyﬂu ; Case No. 475/“7/33 291
Defendant. ) NOTICE OF:
FURTHER PROCEEDINGS BEFORE JUDGE
TRIAL SET COURT/JURY BEFORE JUDGE
! PRELIMINARY HEARING RESET BEFORE JUDGE PP 12

DISTRICT COURT ARRAIGNMENT BEFORE JUDGE

NOTICE IS HEREBY GIVEN to the above named Defepndant that

proceedlngs in this case have been continued until

on the (‘_L_'Lr] day of ' /;, p 19% in the courtroom at the

CITY/COUNTY TRAFFIC COURT, 7180 BARRISTER DRIVE, BOISE or
ADA COUNTY COURTEOUSE, 514 WEST JEFFERSON, BOISE

You must appear as scheduled above, Failure
regult in a warrant being issued for your arrest.

to do 80 will

J. DAVID NAVARRO, Clerk

;'. .-\ : ]
DATED_ \—7, 199 By:
V o Deputy Cle

I hereby certify that coples of the above notice were Berved

as follows on this data:

% Defendant: X Pri"vate Counsel: "///.LL&'L

—m— _Hand Delivered  Mailed to: g
‘ Vv
Prosecutor: Interdepartmental Mail Hand delivered X
Public Defender: rterdepartmentnl Mail __ Hand delivered

m!CQOF!LMFD
vy o7 2008

2£3
- .M. o'clock
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MOORE & McFADDEN, CHARTERED

ATTORNEYS AT LAW

ONE CAPITAL CENTER® SUITE 910
999 MAIN STREET®* BOISE, ID 83702
TELEPHONE: (208) 331-1800® FAX: {208) 331-1202

SuUSANE, BUXTON™ MONADOBARANMACK
JOHN ]. MCFADDEN ™t Of Counsel
MICHAELC. MOORET R E C E { V E D
PAULA. TURCKE

*Also Admitted in Oregon FE B 2 U 1998

t Also Admitted in Washington

February 20, 1998 Dacaiens of Water Rasources

L. Glen Saxton, Hearing Officer

State of Idaho, Department of Water Resources
Western Region

2735 Airport Way

Boise, 1daho 83705-5082

Re: In Re: Kenley Hinrichs and Lisa O'Toole
Case No. 63-12384

Dear Mr. Saxton:

Enclosed is an original Petition for Continuance and four original Amended Notices of
Taking Deposition Duces Tecum, together with copies of same for filing in the above-
referenced matter. @se conform and return the copies to me in the enclosed postage paid: b.

. eﬂvelo e. D——————— e T _ - - . .
SRYEope g Zrm
Also enclosed is one copy each of Applicants First Set of Interrogatories and Request 7f
for Production of Documents to Protestants and Intervenors. The Amended Notices of
Deposition and Requests for Discovery were served on Richard B. Burleigh, counsel for

Protestants and Intervenors on February 20, 1998.

Thank you for your assistance in this matter. If you have any questions, please contact

me.
Very truly yours,
MOORE & McFADDEN, CHARTERED
Susan E. Buxton

SEB:de

Enclosures

MICROFILMED
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SUSAN E. BUXTON

MOORE & McFADDEN, CHARTERED RECE] VED
Attorneys at Law

999 Main Street, Suite 910 FEB 2 0 1998
Boise, Idaho 83702 Dopartment o

Telephone: (208) 331-1800 ont of Water Resources

Facsimile: (208) 331-1202

Attorneys for Applicants

BEFORE THE DEPARTMENT OF WATER RESOURCES

STATE OF IDAHO

IN RE: KENLEY HINRICHS and LISA )  Case No. 63-12384
O'TOOLE, husband and wife, )
) AMENDED NOTICE OF
Applicants, ) TAKING DEPOSITION DUCES
) TECUM OF INTERVENOR
) BEVERLY PILLOTT

TO: Protestants Tim Fease and Kathy Ellensohn; Intervenors David and Beverly Pillott,
and their attorney of record, Richard B. Burleigh

PLEASE TAKE NOTICE that that the deposition of Beverly Pillott previously
scheduled for February 25, 1998 at 9:00 a.m. is hereby vacated and reset for the 3rd day of
March, 1998 at 2:00 p.m., before a court reporter and notary public for the State of Idaho, of
said day, and thereafter from day to day as the taking of said deposition may be adjourned, at
the offices of Moore & McFadden, Chartered, 999 Main Street, Suite 910, Boise, Idaho.

Said deponent shall bring all documents and correspondence regarding the real property
owned by Intervenors, Protestants, Applicants, and neighboring real property, including but

not limited to the following: site, pond(s), and residence construction plans; deeds; road

MICROFILMED
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plans; easements; permits; excavation plans and permits; engineering and/or hydrological
studies; correspondence; documents; maps; water right licenses, shares and/or permits;
contracts and/or conveyance documents regarding water rights, water licenses, shares in any
ditch company or water delivery organization; irrigation equipment, pipe, irrigation ditches,
and maintenance records and correspondence; pictures; surveys; audio and video recordings
which support or relate to, your protest and intervention in of the above-entitied application.

This deposition shall be taken under and pursuant to the Idaho Rules of Civil
Procedure.

DATED this _z_;_)_*cl‘lay of February, 1998.

MOORE & McFADDEN, CHARTERED

et

Susan E. Buxton
Attorneys for Applicants

AMENDED NOTICE OF TAKING DEPOSITION DUCES
TECUM OF INTERVENOR BEVERLY PILLOTT - Page 2
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the ZQ’M'day of February, 1998, I caused to be served a
true and correct copy of the foregoing document by hand delivering the same to the following:

Richard B. Burleigh

Hawley, Troxell, Ennis & Hawley

877 W. Main Street, Suite 1000

Boise, Idaho 83702

Attorney for Protestants and Intervenors

and depositing the same in the United States mail, postage prepaid, properly addressed to the
following:

L. Glen Saxton, Hearing Officer

State of 1daho, Department of Water Resources
Western Region

2735 Airport Way

Boise, Idaho 837(05-5082

M&M Court Reporting Service, Inc.
421 W. Franklin
Boise, Idaho 83702

Susan E. Buxton

AMENDED NOTICE OF TAKING DEPOSITION DUCES
TECUM OF INTERVENOR BEVERLY PILLOTT - Page 3
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SUSAN E. BUXTON RECE|yg,
MOORE & McFADDEN, CHARTERED ED

Attorneys at Law FEB 2
999 Main Street, Suite 910 0 1998
Boise, Idaho 83702 Depantment o {t/pg0 Resouoss

Telephone: (208) 331-1800
Facsimile: (208) 331-1202

Attorneys for Applicants

BEFORE THE DEPARTMENT OF WATER RESOURCES

STATE OF IDAHO

IN RE: KENLEY HINRICHS and LISA
O'TOOLE, husband and wife,

Case No. 63-12384

TAKING DEPOSITION DUCES
TECUM OF INTERVENOR
DAVID PILLOTT

)

)

) AMENDED NOTICE OF
Applicants, )
)
)

TO:  Protestants Tim Fease and Kathy Ellensohn; Intervenors David and Beverly Pillott,
and their attorney of record, Richard B. Burleigh

PLEASE TAKE NOTICE that that the deposition of David Pillott previously scheduled
for February 25, 1998 at 11:00 a.m. is hereby vacated and reset for the 3rd day of March,
1998 at 4:00 p.m., before a court reporter and notary public for the State of Idaho, of said
day, and thereafter from day to day as the taking of said deposition may be adjourned, at the
offices of Moore & McFadden, Chartered, 999 Main Street, Suite 910, Boise, Idaho.

Satd deponent shall bring all documents and correspondence regarding the real property
owned by Intervenors, Protestants, Applicants, and neighboring real property, including but

not limited to the following: site, pond(s), and residence construction plans; deeds; road

AMENDED NOTICE OF TAKING DEPOSITION DUCES
TECUM OF INTERVENOR DAVID PILLOTT - Page 1
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plans; easements; permits; excavation plans and permits; engineering and/or hydrological
studies; correspondence; documents; maps; water right licenses, shares and/or permits;
contracts and/or conveyance documents regarding water rights, water licenses, shares in any
ditch company or water delivery organizations irrigation equipment, pipe, irrigation ditches,
and maintenance records and correspondence; pictures; surveys; audio and video recordings
which support or relate to, your protest and intervention in of the above-entitled application.

This deposition shall be taken under and pursuant to the Idaho Rules of Civil
Procedure.

DATED this Q_{t(\i,ay of February, 1998.

MOORE & McFADDEN, CHARTERED

Susan E. Buxton
Attorneys for Applicants

AMENDED NOTICE OF TAKING DEPOSITION DUCES
TECUM OF INTERVENOR DAVID PILLOTT - Page 2
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the day of February, 1998, I caused to be served a
true and correct copy of the foregoing document by hand delivering the same to the following:

Richard B. Burleigh

Hawley, Troxell, Ennis & Hawley

877 W. Main Street, Suite 1000

Boise, Idaho 83702

Attorney for Protestants and Intervenors

and depositing the same in the United States mail, postage prepaid, properly addressed to the
following:

L. Glen Saxton, Hearing Officer

State of Idaho, Department of Water Resources
Western Region

2735 Airport Way

Boise, Idaho 83705-5082

M&M Court Reporting Service, Inc.
421 W. Franklin
Boise, [daho 83702

Susan E. Buxton

AMENDED NOTICE OF TAKING DEPOSITION DUCE
TECUM OF INTERVENOR DAVID PILLOTT - Page 3 /CQOF/




: RECE IVED
SUSAN E. BUXTON

MOORE & McFADDEN, CHARTERED FEB 2 g 1998
Attorneys at Law Depart o
999 Main Street, Suite 910 eranment of Wai; Hesoureos

Boise, Idaho 83702
Telephone: (208) 331-1800
Facsimile: (208) 331-1202

Attorneys for Applicants

BEFORE THE DEPARTMENT OF WATER RESOURCES

STATE OF IDAHO

IN RE: KENLEY HINRICHS and LISA
O'TOOLE, husband and wife,

Case No. 63-12384

TAKING DEPOSITION
DUCES TECUM OF PROTESTANT
KATHY ELLENSOHN

)

)

}  AMENDED NOTICE OF
Applicants, )}
)
)

TO:  Protestants Tim Fease and Kathy Ellensohn; Intervenors David and Beverly Pillott,
and their attorney of record, Richard B. Burleigh

PLEASE TAKE NOTICE that the deposition of Kathy Ellensohn previously scheduled
for February 24, 1998 at 3:30 p.m. is hereby vacated and reset for the 24th day of
February, 1998 at 5:30 p.m., before a court reporter and notary public for the State of 1daho,
on said day, and thereafter from day to day as the taking of said deposition may be adjourned,
at the offices of Moore & McFadden, Chartered, 999 Main Street, Suite 910, Boise, Idaho.

Said deponent shall bring the following documents and correspondence regarding the
real property owned by Protestants and Applicants, Intervenors, and neighboring real property,

including but not limited to: drainage plans; drainage permits; construction plans; surveys;

M\CF(OF\LMED
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licenses; deeds; wells; easements; maps; cease and desist orders; stop work orders; road plans,
easements and permits; construction permits; excavation plans; excavation permits; water
licenses; water permits; water shares; drain district interests; plats; easements for conveyance
of irrigation and/or drain/waste water; plans and surveys for the construction of ponds;
hydrologic and engineering plans and surveys relating to ponds before and after ponds’
construction; hydrologic and engineering surveys and plans related to drainage and irrigation
before, during, and after improvements made for Protestants commercial greenhouse
operation, including roads; video tapes; audio tapes; telephone messages; e-mail; pictures; and
any documents and/or correspondence which support, or relate to, the protest of the above-
entitled Application.

This deposition shall be taken under and pursuant to the Idaho Rules of Civil
Procedure.

DATED this &#&ay of February, 1998.

MOORE & McFADDEN, CHARTERED

Susan E. Buxton
Attorneys for Applicants

AMENDED NOTICE OF TAKING DEPOSITION
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the @'/Lday of February, 1998, I caused to be served a
true and correct copy of the foregoing document by hand delivering the same to the following:

Richard B. Burleigh

Hawley, Troxell, Ennis & Hawley

877 W. Main Street, Suite 1000

Boise, Idaho 83702

Attorney for Protestants and Intervenors

and depositing the same in the United States mail, postage prepaid, properly addressed to the
following:

L. Glen Saxton, Hearing Officer

State of Idaho, Department of Water Resources
Western Region

2735 Airport Way

Boise, Idaho 83705-5082

M&M Court Reporting Service, Inc.
421 W. Franklin
Boise, Idaho 83702

Susan E. Buxton

AMENDED NOTICE OF TAKING DEPOSITION
DUCES TECUM OF PROTESTANT KATHY ELLENSOHN - Page 3
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RECEIVED

SUSAN E. BUXTON FEB 2 p 1998
MOORE & McFADDEN, CHARTERED
Attorneys at Law

999 Main Street, Suite 910

Boise, Idaho 83702

Telephone: (208) 331-1800

Facsimile: (208) 331-1202

Bepertinant of Wagay Rasolrces

Attorneys for Applicants

BEFORE THE DEPARTMENT OF WATER RESOURCES

STATE OF IDAHO

IN RE: KENLEY HINRICHS and LISA
O'TOOLE, husband and wife,

Case No. 63-12384

)

)

) AMENDED NOTICE OF

) TAKING DEPOSITION

) DUCES TECUM OF PROTESTANT
) TIM FEASE

)

Applicants,

TO:  Protestants Tim Fease and Kathy Ellensohn; Intervenors David and Beverly Pillott, and
their attorney of record, Richard B. Burleigh

PLEASE TAKE NOTICE that the deposition of Tim Fease previously scheduled for
February 24, 1998 at 10:00 a.m. is hereby vacated and reset for the 24th day of February,
1998 at 3:30 p.m., before a court reporter and notary public for the State of Idaho, on said
day, and thereafter from day to day as the taking of said deposition may be adjourned, at the
offices of Moore & McFadden, Chartered, 999 Main Street, Suite 910, Boise, Idaho.

Said deponent shall bring the following documents and correspondence regarding the

real property owned by Protestants and Applicants, Intervenors, and neighboring real property,

MICROFILMED
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including but not limited to: drainage plans; drainage permits; construction plans; surveys;
licenses; deeds; wells; easements; maps; cease and desist orders; stop work orders; road plans,
easements and permits; construction permits; excavation plans; excavation permits; water
licenses; water permits; water shares; drain district interests; plats; easements for conveyance
of irrigation and/or drain/waste water; plans and surveys for the construction of ponds;
hydrologic and engineering plans and surveys relating to ponds before and after ponds'
construction; hydrologic and engineering surveys and plans related to drainage and irrigation
before, during, and after improvements made for Protestants commercial greenhouse
operation, including roads; video tapes; audio tapes; telephone messages; e-mail; pictures; and
any documents and/or correspondence which support, or relate to, the protest of the above-
entitled Application.

This depositton shall be taken under and pursuant to the Idaho Rules of Civil
Procedure.

DATED this Q#day of February, 1998.

MOORE & McFADDEN, CHARTERED

Susan E. Buxton
Attorneys for Applicants

AMENDED NOTICE OF TAKING DEPOSITION
DUCES TECUM OF PROTESTANT TIM FEASE - Page 2
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the gQMaay of February, 1998, I caused to be served a
true and correct copy of the foregoing document by hand delivering the same to the following:

Richard B. Burleigh

Hawley, Troxell, Ennis & Hawley

877 W. Main Street, Suite 1000

Boise, Idaho 83702

Attorney for Protestants and Intervenors

and depositing the same in the United States mail, postage prepaid, properly addressed to the
following:

L. Glen Saxton, Hearing Officer

State of Idaho, Department of Water Resources
Western Region

2735 Airport Way

Boise, Idaho 83705-5082

M&M Court Reporting Service, Inc.
421 W. Franklin
Boise, Idaho 83702

Susan E. Buxton

AMENDED NOTICE OF TAKING DEPOSITION
DUCES TECUM OF PROTESTANT TIM FEASE - Page 3
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RECEIVED
SUSAN E. BUXTON
MOORE & McFADDEN, CHARTERED FEB 2 o 1998
Attorneys at Law
999 Main Street, Suite 910
Boise, Idaho 83702
Telephone: (208) 331-1800
Facsimile: (208) 331-1202

Depariment of Water Resources

Attorneys for Applicants

BEFORE THE DEPARTMENT OF WATER RESOURCES

STATE OF IDAHO

IN RE: KENLEY HINRICHS and LISA
O'TOOLE, husband and wife,

Case No. 63-12384

)

)

)  APPLICANTS' FIRST SET OF
Applicants, ) INTERROGATORIES AND

}  REQUEST FOR PRODUCTION OF

) DOCUMENTS TO PROTESTANTS

)

TO: Tim Fease and Kathy Ellensohn, Protestants, and their attorney of record,
Richard B. Burleigh:

COMES NOW, Applicants, by and through their counsel of record, pursuant to IDWR
Rule 524 and Rules 33 and 34 of the Idaho Rules of Civil Procedure. propounds the following
Interrogatories and Request for Production of Documents to Protestants, to be answered within
fifteen (15) days from the date of receipt hereof.

In answering these discovery requests you are required by law to furnish all
information that is available to you or subject to our reasonable inquiry, including information

in the possession of your attorneys, accountants, advisors or other persons directly or

APPLICANTS' FIRST SET OF INTERROGATORIES AND REQUEST
FOR PRODUCTION OF DOCUMENTS TO PROTESTANTS - Page 1
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indirectly employed by or connected with you or your attorneys and anyone else otherwise
subject to your control.

In answering these discovery requests, you must make a diligent search of all your
records, files, documents, and materials in your possession or available to you or your
representative. If a discovery request has subparts, answer each part separately and in full and
do not limit your answer to the request as a whole. If a request cannot be answered in full,
answer to the fullest extent possible, specify the reason for your inability to answer the
remainder, and state whatever information and knowledge you have regarding the unanswered
portion. With respect to each discovery request, in addition to supplying the information
requested and identifying the specific documents referred to, identify and describe all
documents to which you refer in preparing your answers. These discovery requests are
continuing and the answers thereto must be supplemented to the maximum extent authorized
by law and Rule 26(¢e), 1daho Rules of Civil Procedure.

DEFINITIONS: Unless otherwise indicated, the following definitions apply to these

Interrogatories and Requests for Production of Documents:

(a) "Document” means any material whatsoever which contains information
recorded through the use of letters, numbers or their equivalent, whether recorded by
photographic or any other means of recording, and including without limitation all letters or
other correspondence, memoranda, notes, reports, minutes, or other writings, accounts, books
and ledgers, invoices, receipts, photographs, photonegatives, tape recordings, video

recordings, computer printouts, records, plats, deeds, easements, and any other form of data

APPLICANTS' FIRST SET OF INTERROGATORIES AND REQUEST
FOR PRODUCTION OF DOCUMENTS TO PROTESTANTS - Page 2




compilation. Document also means any duplicates, copies or facsimiles of originals,
summaries of documents, and substitutes for documents. In each instance wherein you are
asked to identify or describe a document, your description should include but not be limited to
the following:

1. The name, address, telephone number, occupation, job title and
employer of the custodian of the document;

2. The date of the making of the document and the name, address,
telephone number, occupation, job title and employer of each person whose testimony could be
used to authenticate such document and lay the foundation for its introduction into evidence.

(b) "Knowledge" includes first hand knowledge and information derived from any
source whatsoever, including but not limited to hearsay sources.

{c) "Person" shall mean and include a natural person or legal entity and its partners,
directors, officers, agents or employees, and contractors (independent or otherwise). In each
instance wherein you are asked to identify a person or the identity of a person, state with
respect to each such person his or her name and last known residence address, business
address, residence telephone number and business telephone number.

(d) "You" and "Your" means the Protestants and their counsel, consultants, experts,
investigators, agents, employees, officers, authorized representatives, or any other persons

acting on your behalf,

APPLICANTS' FIRST SET OF INTERROGATORIES AND REQUEST
FOR PRODUCTION OF DOCUMENTS TO PROTESTANTS - Page 3
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INTERROGATORIES

INTERROGATORY NQO. 1: Please identify the name, address and telephone number

of all persons who you intend to call as a witness at the hearing in this matter.

INTERROGATORY NO 2: With regard to each witness you have identified, please

state, in detail, the substance of their expected testimony.

INTERROGATORY NO. 3: Please identify the name, address and telephone number

of persons you intend to call as expert witnesses at the hearing in this matter.

INTERROGATORY NO. 4: With regard to each expert witness you have identified,

please state, in detail, the substance of their expected testimony.

INTERROGATORY NO. 5: Please identify each exhibit you intend to submit at the

hearing in this matter and state what you expect each exhibit to demonstrate.

INTERROGATORY NO. 6: Please identify all persons, including your current and

former employees, who may have knowledge related to this application for permit, irrigation
of your property, and the drainage of surface water onto and from Protestants’, Applicants’,
and Intervenors' real property.

INTERROGATORY NO. 7: Please identify in detail any plans for the sale,

subdivision and/or development, including access, irrigation and drainage easements, on your
existing real property.

REQUEST FOR PRODUCTION OF DOCUMENTS

REQUEST FOR PRODUCTION NO. 1: Please produce any and all documents

identified in your answers to these interrogatories.

APPLICANTS' FIRST SET OF INTERROGATORIES AND REQUEST
FOR PRODUCTION OF DOCUMENTS TO PROTESTANTS - Page 4
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REQUEST FOR PRODUCTION NO. 2: Please produce any and all photographs of

the Protestants' ponds and drainages depicting construction of said ponds and drainages, or site
of said ponds prior to construction, including all aerial photographs.

REQUEST FOR PRODUCTION NO. 3: Please produce any and all invoices, bills,

cease and desist orders, and stop work orders associated with the excavation and removal of
overburden and gravel from the location of the ponds and drainages on Protestants' property.

REQUEST FOR PRODUCTION NO. 4: Please produce any and all correspondence

with the Ada County Developmental Services and Idaho Department of Water Resources
concerning excavation, construction, and/or use of the ponds, dratnages, and wells on
Protestants' property.

REQUEST FOR PRODUCTION NO. 5: Please produce any and all correspondence

with any contractor concerning the excavation, construction, and/or maintenance of the ponds,
drains, wells, and berms on Protestants’ property.

REQUEST FOR PRODUCTION NO. 6: Please produce any and all documents,

including but not limited to correspondence, e-mails, telephone messages, memoranda, or
notes which have not previously been produced and which concern, in any manner, the ponds,
drainages, wells, and berms on Protestants’ property.

REQUEST FOR PRODUCTION NO. 7: Please produce any and all well drilling and

engineering surveys or reports, and hydrological reports, concerning the ponds, drainages,
wells, and berms located on Protestants' property. This includes, but is not limited to, the

construction of, sources of water for, and drainage from the ponds.

APPLICANTS' FIRST SET OF INTERROGATORIES AND REQUEST
FOR PRODUCTION OF DOCUMENTS TO PROTESTANTS - Page 5
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REQUEST FOR PRODUCTION NO. 8: Please produce any and all documents,

including but not limited to correspondence, e-mails, telephone messages, memoranda,
property surveys, notes, deeds, easements, licenses and permits which have not previously
been produced and which concern, in any manner, Protestants; excavation, construction,
and/or use of the ponds, drainages, wells, and berms on Protestants’ property.

REQUEST FOR PRODUCTION NQO. 9: Please produce any and all photographs of

the Applicants' pond, construction of the pond, site of the pond prior to construction, and/or
berms, including all aerial photographs.

REQUEST FOR PRODUCTION NQO. 10: Please produce any and all correspondence

with the Ada County Developmental Services and/or any other governing bodies concemning
excavation and/or construction of the pond and removal of materials from Applicants'
property.

REQUEST FOR PRODUCTION NO. 11: Please produce any and all correspondence

with all persons and contractors concerning the excavation of the pond on Applicants' property
including deeds, surveys and easements which have not previously been produced and which
concern, in any manner, Applicants' excavation and/or construction of the pond on Applicants’
property.

REQUEST FOR PRODUCTION NO. 12: Please produce all engineering surveys

and/or reports, and hydrological reports concerning the pond located on Applicants' property

and/or any other ponds located on neighboring properties, including the Days and/or the

APPLICANTS' FIRST SET OF INTERROGATORIES AND REQUEST
FOR PRODUCTION OF DOCUMENTS TO PROTESTANTS - Page 6
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Pillotts. This includes, but is not limited to, the construction of, sources of water for, and
drainage from the ponds of Applicants, Days and Pillotts,

REQUEST FOR PRODUCTION NO. 13: Please produce any and all documents,

including but not limited to correspondence, e-mails, telephone messages, memoranda, or
notes which have not previously been produced and which concern, in any manner,
Applicants’ excavation and/or construction of the pond, drainages and berms on Applicants’
property.

REQUEST FOR PRODUCTION NO. 14: Please produce any and all photographs of

the Protestants' wholesale nursery operation, construction of the nursery, or site of the nursery
prior to construction, including all aerial photographs.

REQUEST FOR PRODUCTION NO. 15: Please produce any and all engineering

and/or hydrological reports concerning construction, operation and drainage of the commercial
nursery operation located on Protestants’ property.

REQUEST FOR PRODUCTION NO, 16: Please produce any and all documents,

including deeds, easements, applications for, requirements of, and conditions of approval
relating to all permits and/or licenses to construct and operate the commercial nursery
operation on Protestants' property.

REQUEST FOR PRODUCTION NO. 17: Please produce any and all documents

pertaining to the sources of, methods of delivery, and disposal of drain and/or waste water

from the Protestants' property before and after the construction of the nursery operation, the

APPLICANTS' FIRST SET OF INTERROGATORIES AND REQUEST

FOR PRODUCTION OF DOCYMENTS TO PROTESTANTS - Page 7
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ponds, and filling of the Old Middleton Mill Canal and any lateral irrigation ditches on
Protestants’ property.

REQUEST FOR PRODUCTION NO. 18: Please produce any documents pertaining to

the sources of, methods of delivery, and disposal of drain or waste water on the Applicants’
property before and after the construction of the nursery operation, the ponds, and filling of
the Old Middleton Mill Canal and any lateral irrigation ditches on Protestants' property.

REQUEST FOR PRODUCTION NO. 19: Please produce any and all documents,

including applications for, requirements of, and conditions of approval relating to all permits
to use, store, and apply chemicals (herbicides, pesticides, fertilizers, etc.) in the operation of
the commercial nursery operation.

REQUEST FOR PRODUCTION NO. 20: Please produce any and all correspondence

with the Ada County Developmental Services and/or any other local, state of federal agencies
concerning the construction of, requirements for and operation of the commercial nursery
operation, including information related to irrigation and disposal of drain and/or waste water
from said operation.

REQUEST FOR PRODUCTION NO. 21: Please produce any and all documents,

including but not limited to, correspondence, e-mails, telephone messages, memoranda, or
notes which have not previously been produced and which concern, in any manner,
Protestants' commercial nursery operation and/or construction and operation of the nursery on

Protestants' property.

APPLICANTS' FIRST SET OF INTERROGATORIES AND REQUEST
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REQUEST FOR PRODUCTION NOQO. 22: Please produce any and all engineering

surveys and/or hydrological reports concerning the construction of the roads on Protestants’
property and the private road located on Applicants' property.

REQUEST FOR PRODUCTION NO. 23: Please produce any and all correspondence

with the Ada County Developmental Services and/or any other local, state or federal agency
concerning the excavation and/or construction of the roads on Protestants’ property and the
private road on Applicants' property.

REQUEST FOR PRODUCTION NO. 24: Please produce any and all documents.

including but not limited to, correspondence, e-mail, telephone messages, memoranda. or
notes which have not previously been produced and which concern, in any manner, the
construction of the roads on Protestants' property and private road on Applicants' property.

REQUEST FOR PRODUCTION NO. 25: Please produce any and all documents

pertaining to Protestants' water rights, water shares, or other interests in the use of the waters
of the State of Idaho.

REQUEST FOR PRODUCTION NO. 26: Please produce any and all engineering,

surveys, and/or hydrological reports concerning the delivery or irrigation water to Applicants’,
Protestants', and Intervenors' real property.

REQUEST FOR PRODUCTION NO. 27: Please produce any and all documents and

correspondence with Ada County Developmental Services, Idaho Department of Water

Resources and/or any other local, state or federal agencies concerning the delivery of irrigation

APPLICANTS' FIRST SET OF INTERROGATORIES AND REQUEST
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water and removal of drain and/or waste water from Applicants’, Protestants', and
Intervenors' properties.

REQUEST FOR PRODUCTION NO. 28: Please produce any and all documents

related to costs attributed to obtaining irrigation water, including but not limited to, all bills,
maintenance activities, maintenance costs, repairs, and improvements of laterals not
maintained by the Ballentyne Ditch Company.

REQUEST FOR PRODUCTION NO. 29: Please produce any and all documents,

including but not limited to, correspondence, e-mail, telephone messages, memoranda, or
notes which have not previously been produced and which concern, in any manner, the
delivery of irrigation water to and removal of drain and/or waste water from Applicants’,
Protestants', and Intervenors' properties.

REQUEST FOR PRODUCTION NO. 30: Please produce any and all documents,

including but not limited to, plats, surveys, engineering plans, and land use applications to any
local state or federal agency, of or related to the sale, subdivision and/or development of any
portion of Protestants', Intervenors', and Applicants' property.
DATED this &_O_%ay of February, 1998.
MOORE & McFADDEN, CHARTERED

soves it

Susan E. Buxton
Attorney for Applicants

APPLICANTS' FIRST SET OF INTERROGATORIES AND REQUEST
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 2£4J&day of February, 1998, I caused to be served a
true and correct copy of the foregoing document by hand delivering the same to the following:

Richard B. Burleigh

Hawley, Troxell, Ennis & Hawley

877 W. Main Street, Suite 1000

Boise, Idaho 83702

Attorney for Protestants and Intervenors

and depositing the same in the United States mail, postage prepaid, properly addressed to the
following:

L. Glen Saxton, Hearing Officer

State of Idaho, Department of Water Resources
Western Region

2735 Airport Way

Boise, Idaho 83705-5082

Susan E. Buxton

APPLICANTS' FIRST SET OF INTERROGATORIES AND REQUEST
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SUSAN E. BUXTON RECEy .
MOORE & McFADDEN, CHARTERED D

Attorneys at Law FEB 2 0 1998
999 Main Street, Suite 910
Boise, Idaho 83702 Depariment of Waey Resources

Telephone: (208) 331-1800
Facsimile: (208) 331-1202

Attorneys for Applicants

BEFORE THE DEPARTMENT OF WATER RESOURCES

STATE OF IDAHO

IN RE: KENLEY HINRICHS and LISA
O'TOOLE, husband and wife,

Case No. 63-12384

INTERROGATORIES AND
REQUEST FOR PRODUCTION OF
DOCUMENTS TO INTERVENORS

)

)

) APPLICANTS' FIRST SET OF
Applicants, )
)
)

TO: David Pillott and Beverly Pillott, Intervenors, and their attorney of record,
Richard B. Burleigh:

COMES NOW, Applicants, by and through their counsel of record, pursuant to IDWR
Rule 524 and Rules 33 and 34 of the Idaho Rules of Civil Procedure, propounds the following
Interrogatories and Request for Production of Documents to Intervenors, to be answered
within fifteen (15) days from the date of receipt hereof.

In answering these discovery requests you are required by law to fumnish all
information that is available to you or subject to our reasonable inquiry, including informaton

in the possession of your attorneys, accountants, advisors or other persons directly or

APPLICANTS' FIRST SET OF INTERROGATORIES AND REQUEST
FOR PRODUCTION OF DOCUMENTS TO INTERVENORS - Page 1

MICROF wMED

Sl rENA
suM o3 o2 R = \Q/U') Vf




indirectly employed by or connected with you or your attorneys and anyone ¢lse otherwise
subject to your control.

In answering these discovery requests, you must make a diligent search of all your
records, files, documents, and materials in your possession or available to you or your
representative. 1f a discovery request has subparts, answer each part separately and in full and
do not limit your answer to the request as a whole. If a request cannot be answered in full,
answer to the fullest extent possible, specify the reason for your inability to answer the
remainder, and state whatever information and knowledge you have regarding the unanswered
portion. With respect to each discovery request, in addition to supplying the informarion
requested and identifying the specific documents referred to, identify and describe all
documents to which you refer in preparing your answers. These discovery requests are
continuing and the answers thereto must be supplemented to the maximum extent authorized
by law and Rule 26(e), Idaho Rules of Civil Procedure.

DEFINITIONS: Unless otherwise indicated, the following definitions apply to these

Interrogatories and Requests for Production of Documents:

(a) "Document” means any material whatsoever which contains informarion
recorded through the use of letters, numbers or their equivalent, whether recorded by
photographic or any other means of recording, and including without limitation all letters or
other correspondence, memoranda, notes, reports, minutes, or other writings, accounts, books
and ledgers, invoices, receipts, photographs, photonegatives, tape recordings, video

recordings, computer printouts, records, plats, deeds, easements, and any other form of data

APPLICANTS' FIRST SET OF INTERROGATORIES AND REQUEST
FOR PRODUCTION OF DOCUMENTS TO INTERVENORS - Page 2MICROFILMED
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compilation. Document also means any duplicates, copies or facsimiles of originals,
summaries of documents, and substitutes for documents. In each instance wherein you are
asked to identify or describe a document, your description should include but not be limited to
the following:

1. The name, address, telephone number, occupation, job title and
employer of the custodian of the document;

2. The date of the making of the document and the name, address,
telephone number, occupation, job title and employer of each person whose testimony could be
used to authenticate such document and lay the foundation for its introduction into evidence.

(b}  "Knowledge" includes first hand knowledge and information derived from any
source whatsoever, including but not limited to hearsay sources.

(c) "Person” shall mean and include a natural person or legal entity and its partners,
directors, officers, agents, employees, and/or contractors (independent or otherwise). In each
instance wherein you are asked to identify a person or the identity of a person, state with
respect to each such person his or her name and last known residence address, business
address, residence telephone number and business telephone number.

(d) "You" and "Your™ means the Intervenors and their counsel, consultants,
experts, investigators, agents, employees, officers, authorized representatives, or any other

persons acting on your behalf.

APPLICANTS' FIRST SET OF INTERROGATORIES AND REQUEST
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INTERROGATORIES

INTERROGATORY NO. 1: Please identify the name, address and telephone number

of all persons who you intend to call as a witness at the hearing in this matter.

INTERROGATORY NO 2: With regard to each witness you have identified, please

state, in detail, the substance of their expected testimony.

INTERROGATORY NO. 3: Please identify the name, address and telephone number
of persons you intend to call as expert witnesses at the hearing in this matter.

INTERROGATORY NO. 4: With regard to each expert witmess you have identified,

please state, in detail, the substance of their expected testimony.

INTERROGATORY NO. 5: Please identify each exhibit you intend to submit at the

hearing in this matter and state what you expect each exhibit to demonstrate.

INTERROGATORY NO. 6: Please identify all persons who may have knowledge

related to this application for permit of the irrigation and the drainage of surface water onto
and from Protestants', Applicants’, and Intervenors' real property.

INTERROGATORY NO, 7: Please identify in detail any plans for the development,

including berms, ponds, access, irrigation and drainage easements, on your existing real
property.
REQUEST FOR PRODUCTION OF DOCUMENTS

REQUEST FOR PRODUCTION NO. 1: Please produce any and all photographs and

documents identified in your answers to these interrogatories.

APPLICANTS' FIRST SET OF INTERROGATORIES AND RESHF%FILMF g
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REQUEST FOR PRODUCTION NO. 2: Please produce any and all photographs and

documents, engineering and hydrological reports of Intervenors' and Protestants' properties,
including but pot limited to, the nursery, berms, roads, ponds and drainages depicting
construction of said nursery, berms, roads, ponds and drainages, or site of said ponds, roads,
berms and drainages prior to and after the construction, including all aerial photographs.

REQUEST FOR PRODUCTION NO. 3: Please produce any and all invoices, bills,

documents, cease and desist orders, and stop work orders associated with the excavation and
removal of overburden and gravel from the nursery, roads, ponds and drainages on
Intervenors' and Protestants' property.

REQUEST FOR PRODUCTION NO. 4; Please produce any and all correspondence

with the Ada County Developmental Services, Idaho Department of Water Resources, or other
agencies, concerning excavation, construction, and/or use of the ponds, drainages, nursery,
berms, roads, and wells on Intervenors’ and Protestants’ property.

REQUEST FOR PRODUCTION NO. §: Please produce any and all correspondence

with any person(s} concerning the excavation, construction, and/or maintenance of the
nursery, berms, roads, ponds, drains, wells, and berms on Intervenors’ and Protestants’
property.

REQUEST FOR PRODUCTION NO. 6: Please produce any and all documents,

including, but not limited to, correspondence, e-mails, telephone messages, memoranda, or
notes which have not previously been produced and which concern, in any manner, the

nursery, roads, ponds, drainages, wells, and berms on Intervenors' and Protestants' property.

APPLICANTS' FIRST SET OF INTERROGATORIES AND REQUEST
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REQUEST FOR PRODUCTION NO. 7: Please produce any and all well drilling,

engineering surveys or reports, and hydrological reports, concerning or related to Intervenors'
and Protestants' property. This includes, but is not limited to, the construction of, sources of
water for, and drainage from the ponds and nursery.

REQUEST FOR PRODUCTION NO. 8: Please produce any and ali photographs of

the Applicants’ pond, construction of the pond, site of the pond prior to construction, and/or
berms, including all aerial photographs.

REQUEST FOR PRODUCTION NO. 9: Please produce any and all documents and

correspondence with the Ada County Developmental Services and/or any other local, state or
federal agencies related to, in any manner, the excavation and/or construction of the pond and
removal of materials, including personal property, from Applicants’ property.

REQUEST FOR PRODUCTION NO. 10: Please produce any and all documents

concerning, in any manner, the excavation of the pond and berms on Applicants' property
including deeds, surveys and easements which have not previously been produced and which
relate to Applicants’ excavation and/or construction of the pond and road on Applicants’
property.

REQUEST FOR PRODUCTION NO. 11: Please produce all engineering surveys

and/or reports, and hydrological reports concerning the pond located on Applicants' property
and/or any other ponds located on neighboring properties, including the Days. This includes,
but is not limited to, the construction of, sources of water for, and drainage from the ponds of

Applicants and/or Days.

APPLICANTS' FIRST SET OF INTERROGATORI %5 DEST
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REQUEST FOR PRODUCTION NOQ. 12: Please produce any and all documents,

including but not limited to correspondence, e-mails, telephone messages, memoranda, or
notes which have not previously been produced and which concem, in any manner, the
excavation and/or construction of the pond, drainages and berms on Intervenors' and any
neighboring properties,

REQUEST FOR PRODUCTION NO. 13: Please produce any and all documents

pertaining to the sources of, methods of delivery, and disposal of irrigation, drain and/or waste
water from the Intervenors' and Protestants' property before and after the construction of the
nursery operation, the ponds, and filling of the Old Middleton Mill Canal and any lateral
irrigation ditches on Protestants’ and/or Intervenors' property.

REQUEST FOR PRODUCTION NO. 14: Please produce any documents (including

easements) pertaining to the sources of, methods of delivery, and disposal of irrigation, drain
or waste water on the Applicants’ property before and after the construction of the nursery
operation, the ponds, berms, roads, and filling of the Old Middleton Mill Canal and any
lateral irrigation ditches on Protestants’ property.

REQUEST FOR PRODUCTION NO. 15: Please produce any and all engineering

surveys and/or hydrological reports concerning the construction of the roads on Protestants’
property and the private road located on Applicants’, Protestants' and Intervenors' properties.

REQUEST FOR PRODUCTION NO. 16: Please produce any and all documents and

correspondence with the Ada County Developmental Services and/or any other local, state or

APPLICANTS' FIRST SET OF INTERROGATORIES AND REQUEST
FOR PRODUCTION OF DOCUMENTS TO INJRRMENORS - Page 7
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federal agency concerning the excavation and/or construction of the roads on Protestants'
property and the private road on Applicants' property.

REQUEST FOR PRODUCTION NO. 17: Please produce any and all documents,

including but not limited to, correspondence, e-mail, telephone messages, memoranda, or
notes which have not previously been produced and which concern, in any manner, the
construction of the roads on Protestants' property and private road on Applicants', Protestants’
and Intervenors' property.

REQUEST FOR PRODUCTION NO. 18: Please produce any and all documents

pertaining to Intervenors' water rights, water shares, delivery of water, ownership of water
delivery systems (fixtures and personal property), or other interests in the use of the waters of
the State of Idaho.

REQUEST FOR PRODUCTION NO. 19: Please produce any and all engineering,

surveys, and/or hydrological reports concerning the delivery or irrigation water to Applicants’,
Protestants’, and Intervenors' real property.

REQUEST FOR PRODUCTION NO. 20: Please produce any and all documents and

correspondence with Ada County Developmental Services, Idaho Department of Water
Resources and/or any other local, state or federal agencies concerning the delivery of irrigation
water and removal of drain and/or waste water from Applicants', Protestants’, and
Intervenors' properties.

REQUEST FOR PRODUCTION NO. 21: Please produce any and all documents

related to costs attributed to obtaining irrigation water, including but not limited to, all bills,

APPLICANTS' FIRST SET OF INTE ADPRIES. AND REQUEST
FOR PRODUCTION OF DOCUMENTS TO INTERVEqNORS - Page 8
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maintenance activities, maintenance costs, repairs, and improvements of laterals not
maintained by the Ballentyne Ditch Company.

REQUEST FOR PRODUCTION NO. 22: Please produce any and all documents,

including but not limited to, correspondence, e-mail, telephone messages, memoranda, or
notes which have not previously been produced and which concern, in any manner, the
delivery of irrigation water to and removal of drain and/or waste water t0 Or across
Applicants’, Protestants’, and Intervenors' properties.

REQUEST FOR PRODUCTION NO. 23: Please produce any and all documents,

including but not limited to, plats, surveys, engineecring plans, and land use applications
submitted to any local state or federal agency, of or related to the development of any portion
of Protestants’, Intervenors’, and Applicants’ property.

REQUEST FOR PRODUCTION NO. 24: Please produce any and all documents and

photographs of the Intervenors' property existing prior to, during, and after construction of

residential home, outbuildings, and berms. This includes, but not limited to, all surveys,

plats, deeds, contracts, bills of sale, hydrological and engineering reports, and site plans.
DATED this Zﬁay of February, 1998.

MOORE & MIcFADDEN, CHARTERED

Susan E. Buxton
Attorney for Applicants

APPLICANTS' FIRST SET OF INTERROGATORIES AND REQUEST
FOR PRODUCTION OF DOCUMENTS TO \NERRVENCRS - Page 9
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 247 day of February, 1998, I caused to be served a
true and correct copy of the foregoing document by hand delivering the same to the following:

Richard B. Burleigh

Hawley, Troxell, Ennis & Hawley

877 W. Main Street, Suite 1000

Boise, Idaho 83702

Attorney for Protestants and Intervenors

and depositing the same in the United States mail, postage prepaid, properly addressed to the

following:

L. Glen Saxton, Hearing Officer
State of Idaho, Department of Water Resources
Western Region

2735 Airport Way
Boise, Idaho 83705-5082 Ql//*-g

Susan E. Buxton

APPLICANTS' FIRST SET OF INTERROGATORIES AND REQUEST
FOR PRODUCTION OF DOCUMANTSTO- INTERVENORS - Page 10
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i ) Joﬂﬂ( -~
MOORE & McFADDEN, CHARTERED ’G’M

999 MAIN STREET® BoIsE, ID 83702
TELEPHONE: (208) 331-1800® Fax: (208) 331-1202

SUSANE. BUXTON* MONADOBARANMACK

JouNT. MCFADDEN*t Of Counsel

MICHAELC, MOORE

PaULA. TURCKE RECEIVED

)

*Also Admitied in O »5

'rA]:o Ad‘:ittedlzl Wr:gs‘l)\ri\ngmn FEB ' 8 1998
February 17, 1998 Deparisiont of Waiar Resources

L. Glen Saxton, Hearing Officer

State of Idaho, Department of Water Resources
Western Region

2735 Airport Way

Boise, Idaho 83705-5082

Re: In Re: Kenley Hinrichs and Lisa O'Toole
Case No. 63-12384

Dear Mr. Saxton: / e
Enclosed is are four original Notice of Depositions, togeﬂ‘ﬁe/r with copies of same for

filing in the above-referenced matter. Please conform and-feturn the copies to me in the
enclosed postage paid envelope.

Thank you for your assistance in this matter. If you have any questions, please contact

me.
Very truly yours,
MOO McFADBEN, CHARTERED
Susan E. Buxton

SEB:de
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SUSAN E. BUXTON BECEIVED
MOORE & McFADDEN, CHARTERED

o)
Attorneys at Law FEB 18 199% 3
999 Main Street, Suite 910 &
Boise, Idaho 83702 Degaitment of Waler Resources

Telephone: (208) 331-1800
Facsimile: (208) 331-1202

Attorneys for Applicants

BEFORE THE DEPARTMENT OF WATER RESOURCES

STATE OF IDAHO

IN RE: KENLEY HINRICHS and LISA
O'TOOLE, husband and wife,

Case No. 63-12384

)
)
) NOTICE OF TAKING

Applicants, ) DEPOSITION DUCES TECUM OF
) INTERVENOR DAVID PILLOTT
)

TO: Protestants Tim Fease and Kathy Ellensohn, and their attorney of record, Richard B.
Burleigh and Intervenors David and Beverly Pillott;

PLEASE TAKE NOTICE that Applicants will take the testimony on oral examination
of Intervenor David Pillott, before a court reporter and notary public for the State of Idaho, on
the 25th day of February, 1998, commencing at 11:00 a.m. of said day, and thereafter from
day to day as the taking of said deposition may be adjourned, at the offices of Moore &
McFadden, Chartered, 999 Main Street, Suite 910, Boise, Idaho.

Said deponent shall bring the following: All documents; letters; water licenses shares
and/or permits; contracts and/or conveyance documents regarding water rights, water licenses,

shares in any ditch company or water delivery organization, irrigation equipment; pictures;

NOTICE OF TAKING DEPOSITION DUCES TECUM OF
INTERVENOR DAVIDl\Wéh@HLT\'EPA_gC 1

JUR 272 2000




audio and video recording which support or relate to, your protest and intervention in of the
above-entitled application.

This deposition shall be taken under and pursuant to the Idaho Rules of Civil
Procedure.

DATED this ﬂ#&ay of February, 1998.

MOORE & McFADDEN, CHARTERED

b8t

Susan E. Buxton
Attorneys for Applicants

NOTICE OF TAKING DEPOSITION DUCES TECUM OF
INTERVENOR DAMIBEHALQTT - Page 2

JUN 2 7 2009




CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the |7 ‘F?lay of February, 1998, I caused to be served a
true and correct copy of the foregoing document by hand delivering the same to the following:

Richard B. Burleigh

Hawley, Troxell, Ennis & Hawley
877 W. Main Street, Suite 1000
Boise, Idaho 83702

David and Beverly Pillott
398 South River Rush Lane
Eagle, Idaho 83616

and depositing the same in the United States mail, postage prepaid, properly addressed to the
following:

L. Glen Saxton, Hearing Officer

State of Idaho, Department of Water Resources
Western Region

2735 Airport Way

Boise, Idaho 83705-5082

M&M Court Reporting Service, Inc.
421 W. Franklin
Boise, Idaho 83702

Susan E. Buxton

NOTICE OF TAKING DEPOSITION DUCES TECUM OF

INTERVENOR DAVID PILLOTT - Page 3
NPCROFELMED ©
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SUSAN E. BUXTON RECE|VE D
MOORE & McFADDEN, CHARTERED

Attorneys at Law FEB 1 8 199% 5L
999 Main Street, Suite 910 |
Boise, Idaho 83702 Ssrorimont of Water Resources

Telephone: (208) 331-1800
Facsimile: (208) 331-1202

Attorneys for Applicants

BEFORE THE DEPARTMENT OF WATER RESOURCES

STATE OF IDAHO

IN RE: KENLEY HINRICHS and LISA
O'TOQLE, husband and wife,

Case No. 63-12384

DEPOSITION DUCES TECUM OF
INTERVENOR BEVERLY PILLOTT

)

)

) NOTICE OF TAKING
Applicants, )}
)
)

TO: Protestants Tim Fease and Kathy Ellensohn, and their attorney of record, Richard B.
Burleigh and Intervenors David and Beverly Pillott:

PLEASE TAKE NOTICE that Applicants will take the testimony on oral examination
of Intervenor Beverly Pillott, before a court reporter and notary public for the State of Idaho,
on the 25th day of February, 1998, commencing at 9:00 a.m. of said day, and thereafter from
day to day as the taking of said deposition may be adjourned, at the offices of Moore &
McFadden, Chartered, 999 Main Street, Suite 910, Boise, Idaho.

Said deponent shall bring the following: All Idocuments; letters; water licenses shares
and/or permits; contracts and/or conveyance documents regarding water rights, water licenses,

shares in any ditch company or water delivery organization, irrigation equipment; pictures;

NOTICE OF TAKING DEPOSITION DUCES TECUM OF

INTERVENOR BEVERLY PILLOTT - Page 1
MICROFILME U
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audio and video recording which support or relate to, your protest of and intervention in the
above-entitled application.
This deposition shall be taken under and pursuant to the Idaho Rules of Civil
Procedure.
b
DATED this { ' day of February, 1998.

MOORE & McFADDEN, CHARTERED

Susan E. Buxton
Attorneys for Applicants

NOTICE OF TAKING DEPOSITION DUCES TECUM OF
INTERVENOR BEVERLY PILLOTT - Page 2

MICROFILN;:

(R

10K 2 7 som




CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the [’}'—fc.lzy of February, 1998, I caused to be served a
true and correct copy of the foregoing document by hand delivering the same to the following:

Richard B. Burleigh

Hawley, Troxell, Ennis & Hawley
877 W. Main Street, Suite 1000
Boise, Idaho 83702

David and Bevetly Pillott
398 South River Rush Lane
Eagle, 1daho 83616

and depositing the same in the United States mail, postage prepaid, properly addressed to the
following:

L. Glen Saxton, Hearing Officer

State of Idaho, Department of Water Resources
Western Region

2735 Airport Way

Boise, Idaho 83705-5082

M&M Court Reporting Service, Inc.
421 W. Franklin y
Boise, Idaho 83702

“Susan E. Buxton

NOTICE OF TAKING DEPOSITION DUCES TECUM OF
INTERVENOR BEVERMYCRIGEQ R Page 3

JUR 2 2 2000




SUSAN E. BUXTON RECEIVED

V3
MOORE & McFADDEN, CHARTERED FEB 18 1998 5
Attorneys at Law
999 Main Street, Suite 910 Department of Water Resources

Boise, Idaho 83702
Telephone: (208) 331-1800
Facsimile: (208) 331-1202

Attorneys for Applicants

BEFORE THE DEPARTMENT OF WATER RESOURCES

STATE OF IDAHO

IN RE: KENLEY HINRICHS and LISA
O'TOOLE, husband and wife,

Case No. 63-12384

DEPOSITION DUCES TECUM
OF PROTESTANT TIM FEASE

)

)

) NOTICE OF TAKING
Applicants, )
)
)

TO: Protestants Tim Fease and Kathy Ellensohn, and their attorney of record, Richard B.
Burleigh and Intervenors David and Beverly Pillott:

PLEASE TAKE NOTICE that Applicants will take the testimony on oral examination
of Protestant Tim Fease, before a court reporter and notary public for the State of Idaho, on
the 24th day of February, 1998, commencing at 10:00 a.m. of said day, and thereafter from
day to day as the taking of said deposition may be adjourned, at the offices of Moore &
McFadden, Chartered, 999 Main Street, Suite 910, Boise, Idaho.

Said deponent shall bring the following: All documents regarding the real property
owned by this Protestant including drainage plans, drainage permits, construction plans,

construction permits, excavation plans, excavation permits, water licenses, water permits,

NOTICE OF TAKING DEPQ_%{;K'IOI:I DUCES TECUM OF
PROTESTANT TIM gB8E" 'Page 1
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water shares, drain district interests, plats, easements for conveyance of irrigation and/or
drain/waste water; video tapes, audio tapes, pictures and any documents and/or letters which
support, or relate to, the protest of the above-entitled Application.

This deposition shall be taken under and pursuant to the Idaho Rules of Civil

Procedure.
. 7.{4
DATED this i/ day of February, 1998.

MOORE & McFADDEN, CHARTERED

Buth

Susan E. Buxton
Attorneys for Applicants

NOTICE OF TAKING DEPOSITION DUCES TECUM QOF
PROTES&%HM,@ASE - Page 2
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the f'7#Hay of February, 1998, I caused to be served a
true and correct copy of the foregoing document by hand delivering the same to the following:

Richard B. Burleigh

Hawley, Troxell, Ennis & Hawley
877 W. Main Street, Suite 1000
Boise, Idaho 83702

David and Beverly Pillott
398 South River Rush Lane
Eagle, Idaho 83616

and depositing the same in the United States mail, postage prepaid, properly addressed to the
following:

L. Glen Saxton, Hearing Officer

State of Idaho, Department of Water Resources
Western Region

2735 Airport Way

Boise, Idaho 83705-5082

M&M Court Reporting Service, Inc.
421 W. Franklin
Boise, Idaho 83702

Susan E. Buxton

NOTICE OF TAKING DEPOSITION DUCES TECUM OF
PROTESTANT TIM FEASE - Page 3
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RECEIVED

SUSAN E. BUXTON FEB 1 8§ 199% 3
MOORE & McFADDEN, CHARTERED
Attorneys at Law Department of Waler Resources

999 Main Street, Suite 910
Boise, Idaho 83702

Telephone: (208) 331-1800
Facsimile: (208) 331-1202

Attorneys for Applicants

BEFORE THE DEPARTMENT OF WATER RESOURCES

STATE OF IDAHO

IN RE: KENLEY HINRICHS and LISA
O'TOOLE, husband and wife,

Case No. 63-12384

)
)
) NOTICE OF TAKING
Applicants, ) DEPOSITION DUCES TECUM OF
) PROTESTANT KATHY ELLENSOHN
)

TO:  Protestants Tim Fease and Kathy Ellensohn, and their attorney of record, Richard B.
Burleigh and Intervenors David and Beverly Pillott:

PLEASE TAKE NOTICE that Applicants will take the testimony on oral examination
of Protestant Kathy Ellensohn, before a court reporter and notary public for the State of Idaho,
on the 24th day of February, 1998, commencing at 3:30 p.m. of said day, and thereafter from
day to day as the taking of said deposition may be adjourned, at the offices of Moore &
McFadden, Chartered, 999 Main Street, Suite 910, Boise, Idaho.

Said deponent shall bring the following: All documents regarding the real property
owned by this Protestant including drainage plans, drainage permits, construction plans,

construction permits, excavation plans, excavation permits, water licenses, water permits,

NOTICE OF TAKING DEPOSITION DUCES TECUM OF
PROTESTANT KARRHELMINSOHN - Page 1
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water shares, drain district interests, plats, easements for conveyance of irrigation and/or
drain/waste water; video tapes, audio tapes, pictures and any documents and/or letters which

support, or relate to, the protest of the above-entitled Application.

This deposition shall be taken under and pursuant to the Idaho Rules of Civil

Procedure.

e

DATED this y of February, 1998.

MOORE & McFADDEN, CHARTERED

Susan E. Buxton
Attorneys for Applicants

NOTICE OF TAKING DEPOSITION DUCES TECUM OF
PROTESTANEREAFTHY-ELLENSOHN - Page 2
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the +7 J‘e?iay of February, 1998, I caused to be served a
true and correct copy of the foregoing document by hand delivering the same to the following:

Richard B. Burleigh

Hawley, Troxell, Ennis & Hawley
877 W. Main Street, Suite 1000
Boise, Idaho 83702

David and Beverly Pillott
398 South River Rush Lane
Eagle, Idaho 83616

and depositing the same in the United States mail, postage prepaid, properly addressed to the
following:

L. Glen Saxton, Hearing Officer

State of Idaho, Department of Water Resources
Western Region

2735 Airport Way

Boise, Idaho 83705-5082

M&M Court Reporting Service, Inc.
421 W. Franklin
Boise, Idaho 83702

Susan E. Buxton

NOTICE OF TAKING DEPOSITION DUCES TECUM OF
PROTESTANT KATHY ELLENSOHN - Page 3
MICRCFILMED
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RECEIVED
MOORE & McFADDEN, CHARTERED FEB 0 6 1998

ATTORNEYS AT LAwW ‘ WATER REBOURCE
WEBTERN !'\‘EGI()I‘MS
ONE CAPITAL CENTER® SUITE 910
999 MAIN STREET® BOISE, ID §3702
TELEPHONE: (208) 331-1800° FAx: (208) 331-1202
SUsaN E. BUXTON * MONA DOBARAN MACK
JOHN J. MCFADDEN *t Qf Counsel
MICHAEL C. MOORE §
PAauUL A. TURCKE HECEIVED
*Abo Admited in Oregon
fmommmm\:'?ihmgm FEB 0 9 1998
February 5, 1998 Department of Water Resources

Richard B. Burleigh

Hawley, Troxell, Ennis & Hawley
P.O. Box 1617

Boise, Idaho 83701

Re: In Re: Kenley Hinrichs and Lisa O'Toole
Case No. 63-12384

Dear Rich:

We are in receipt of your Interrogatories and Request for Production of Documents in
the above-entitled matter. As we discussed, we will treat your discovery requests as served on
the date we receive the Order from the Idaho Department of Water Resources allowing
discovery pursuant to IDAPA 37.01.01521. Further, I will discuss with my clients your
request for an onsite inspection on February 10, 1998.

Very truly yours,
Susan E. Buxton
SEB:de

¢c:  Gary Spackman, State of Idaho Dept. of Water Resources
Kenley Hinrichs and Lisa O'Toole

MICROFILN e



RECEIVED
FEB 05 1998

ER RESQURCES
W%HEHENMI

Richard B. Burleigh

HAWLEY TROXELL ENNIS & HAWLEY LLP
P. 0. Box 1617

Boise, Idaho 83701

Telephone: {208) 344-6000

FAX: {208) 342-3829

Attorneys for Protestant, Tim Fease

BEFORE THE DEPARTMENT OF WATER RESOURCES
STATE OF IDAHO

IN RE: KENLEY J. HINRICHS and

LISA K. CO’TOCLE, husband and Cagse No. 63-12384

)
)

wife, )
) INTERRCGATORIES AND
) REQUESTS FOR PRODUCTION
) ON THE APPLICANT

Applicants. )

}

TO: KENLEY J. HINRICHS AND LISA K. O'TOOLE, APPLICANTS AND

THEIR ATTORNEY OF RECORD, SUSAN BUXTON

Protestant, by and through his counsel of record, Hawley
Troxell Ennis & Hawley LLP, and pursuant to IDWR Rule 524 and
Rules 33 and 34 of the Idaho Rules of Civil Procedure, hereby
requests that you answer the following interrogatories, under
oath, within fifteen (15) days after service hereof and serve a
written response to the following Request for Production of
Documents within fifteen (15) days from the date of service

hereof.

MICROF;LMED

INTERROGATORIES AND REQUESTS FOR S22 anm
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PRELIMINARY STATEMENT

A. When responding to the following Interrogatories and
Requests for Production, you are requested to furnish all
information available to you, including information in the
possession of your attorneys, investigators, employees, agents,
representatives, or any other person or persons acting on your
behalf, and not merely such information as i1s known by you on
personal knowledge.

B. If you cannot answer any of the following
interrogatories in full after exercising due diligence to secure
the information to do so, so state and answer to the extent
possible, specifying your inability to answer the remainder, and
stating whatever information or knowledge you have concerning the
unanswered portions.

C. Each Interrogatory, Request for Production and Request
for Admission is intended to and does, request that each and
every, all and singular, and the particulars and parts thereof,
be answered with the same force and effect as if each part and
particular were the subject of and were asked by a separate
Interrogatory or Request for Production.

D. These Interrogatories are deemed continuing and your
answers thereto are to be supplemented, as additional information

and knowledge becomes available or known to you.

INTERROGATORIES AND REQUESTS FCR
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E. Protestant hereby requests that you serve answers to
these Interrcgatories within fifteen (15) days.of the date of the
service hereof. Protestant further requests that you serve
responses to these Requests for Production and produce each of
the documents requested, or in the alternative provide copies of
the documents requested, at the office of Hawley Troxell Ennis &
Hawley LLP, Suite 1000, First Interstate Center, 877 West Main
Street, Boise, Idaho within fifteen (15) days of the date of the
service hereof.

F. All of the Requests for Production herein are deemed
continuing. If, after responding to this request, you acquire
any document requested herein, or any information related to any
document herein which is not reflected by any documents produced
or any response to this Request for Production, you must file a
supplemental response or indicate to counsel for Plaintiffs the
existence of such documentg. Such supplementation is requested
herein in addition to any supplementation required by the Idaho
Rules of Civil Procedure.

G. If any document or portion thereof, which is responsive
to any request herein, is or will be withheld from production,
inspection or copying, please fully identify such document or
portion therecof in your response, and fully state in your
response the reason it is or will be withheld. 1In addition, if
any document is practically impossible of production, inspection

INTERROGATORIES AND REQUESTMIERR).
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or copying, please fully identify such document and the reason

for the practical impossibility.

DEFINTTIONS

As used throughout these Interrogatories and Requests for

Production:

all:

1. The term "documents" shall mean and include any and

(a) Tangible things or items, whether handwritten,
typed, printed, tape recorded, electronically recorded,
videotape recorded, visually reproduced, stenographically
reproduced or reprcduced in any other manner;

(b) Originals and all copies of any and all
communications;

(¢} Writings of any kind or type whatsoever;

(d) Books and pamphlets;

{e) Microtape, microfilm, photographs, movies,
records, recordings, tape recordings, computer disks, and
videotape recordings, stenographically or otherwise
reproduced;

(f) Diaries and appointment books;

(g) Cables, wires, memoranda, reports, notes, minutes
and inter-office communications;

(h) Letters and correspondence;

INTERROGATORIES AND REQUESTS FOR . E
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(i) Drawings, blueprints, sketches and charts;

{(j}) Contracts or agreements;

{k) Other legal instruments or official documents;

(1) Published material of any kind;

(m) Vouchers, receipts, invoices, bills, orders,
billings and checks;

(n) Investigation or incident reports;

(0} Files and records;

(p) Notes or summaries of conferences, meetings,
discusgions, interviews or telephone conversations or
messages;

{q) Drafts or draft copies of any of the above.

2. The term "identify" when referring to an individual,
corporation or other entity, shall mean to set forth:
{a) The name.
(b) Present or last known address.
(¢} If a corporation, the principal place of business.
3. The term "identify" when referring to a conversation
means to state with respect to that conversation the date, the
participants, the place and the substance of the conversation.

4. The term "identify" when referring to a document shall
mean to set forth:

(a} The name of the document.

(b} The contents of the ‘e,?gument.
R
, OP,‘LMED
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(¢) The author of the document.

(d) The date of the document.

{e) The document's present location and the name of
its custodian.

(£) The nature and substance of the document with
sufficient particularity to enable it to be subpoenaed;

(g) Whether it will be voluntarily made available for
inspection and copying.

In lieu of the identification required by sub-parts (a)-(f)}
above, you may attach a legible copy of the document to your
answers to these interrogatories if your answer to the particular
interrogatory and sub-part thereof: (i) is sufficient to enable
a reader thereof to determine which document or documents are
referred to by your answer, and (ii) contains all information
requested by sub-parts (a)-(f) above not contained in the
document itself.

5. The term "you" and "your" means Kenley J. Hinrichs
and/or Lisa K. O’'Toole and all or any of their affiliated or
associated companies, agents, representatives, employees,
attorneys, parent and subsidiary companies, and every person
acting or purporting to act, or who has ever acted or purported
to act on their behalf. "You" means also the person or persons
responding to these requests and "your" refers to the same
persons to which "you" refers.

INTERROGATORIES AND REQUESTS FOR
PRODUCTION ON THE APPLIC 'QO&’LMED
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6. "Tangible things" means any object, property or thing
of a corporeal nature which is not otherwise subsumed and
included under the term "documents" as hereinabove defined.

7. "Pergons" means and includes any natural person,
partnership, corporation, joint venture, unincorporated
association, governmental entity {or agency or board thereof),
quasi-public entity or other form of entity, and any combinations
thereof.

8. Masculine pronouns shall not connote any particular
gender but shall be taken to mean masculine, feminine or neuter
gender, as the appropriate case may be.

211 requests for documents assume that the documents are
either in your possession or control as the term "you" and "your"

iz defined.

INTERROGATORIES

INTERROGATORY NO. 1: Please identify all individuals who

you intend to call as a witness at the hearing in this matter.

INTERROGATORY NO. 2: With regard to each witness you have

identified, please state, in detail, the substance of their
expected testimony.
INTERROGATORY NO. 3: Please identify all expert witnesses

you intend to call at the hearing in this matter.

INTERROGATORIES AND REQUESTS FOR iR
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INTERROGATORY NO. 4: With regard to each expert witness you
have identified, please state, in detail, the substance of their
expected testimony.

INTERROGATORY NO. 5: Please identify each exhibit you
intend to submit at the hearing in this matter and state what you
expect each exhibit to demonstrate.

INTERROGATORY NO. 6: Please identify all individuals who

may have knowledge related to the application for permit or the

drainage of surface water from the Protestant’s adjacent land,

REQUESTS FOR PRODUCTION

REQUEST FOR PRODUCTION NO. 1: Please produce all documents

identified in your answers to these interrogatories.

REQUEST FOR PRODUCTION NC. 2: Please produce all
photographs of the Applicants’ pond, construction of the pond, or
site of the pond prior to construction, including all aerial
photographs.

REQUEST FOR PRODUCTION NO. 3: Please produce all invoices
and/or bills associated with the excavation and removal of
overburden and gravel from the location of the pond on
Applicants’ property.

REQUEST FOR PRODUCTION NO. 4: Please produce all

correspondence with the Ada County Developmental Services
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concerning excavation and/or construction of the pond on
Applicants’ property.

REQUEST FOR PRODUCTION NO. 5: Please produce all
correspondence with any contractor concerning the excavation of
the pond on Applicants’ property.

REQUEST FOE PRODUCTIQN NO. 7: Please produce all
engineering and/or hydrological reports concerning the pond
located on Applicants’ property, any pond located on Protestant’'s
property and/or any other neighboring property, including the

Days and/or the Pillotts.

REQUEST FOR PRODUCTION NO. 6: Please produce any documents,
including but not limited to correspondence, e-mails, phone
messages, memoranda, or notes which have not previously been
produced and which concern, in any manner, Applicants’ excavation
and/or construction of the pond on Applicants’ property.

DATED THIS é/ day of February, 1998.
HAWLEY TROXELL ENNIS & HAWLEY LLP
By / / /

chard B,/BugpZei
Attorneys for Prote t

Tim Fease
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this j&i day of February, 1998, I
caused to be served a true copy of the foregoing INTERROGATORIES
AND REQUESTS FOR PRODUCTION ON THE APPLICANT by the method
indicated below, and addressed to each of the following:

Susan E. Buxton ///;.S. Mail, Postage Prepaid
Moore & McFadden, Chartered Hand Delivered
99% Main Street, Suite 910 Overnight Mail

Bolise, ID 83702 Telecopy
(Attorneys for Applicant)
David and Beverly Pillot ///;'S Mail, Postage Prepaid

Hand Dellvered
Overnight Mail
Telecopy

903 Briarwood .
Nampa, ID 83651 -
(Proposed Intervenors) -
Gary Spackman ///b S. Mail, Postage Prepaid
State of Idaho Hand Dellvered

Department of Water Resources Overnight Mail

Western Region Telecopy

2735 Airport Way

Boise, ID 83705-5082 m/

hardkB //%jjj%.;y
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RECEIVED
MOORE & McFADDEN, CHARTERED FEB 85 13

WATER RESOURCES
ATTORNEYS AT LAW WESTERN REGION
ONE CAPITAL CENTER ® SUTTE 910
999 MAIN STREET® RoISE, D 83702
TELEPHONE: (208) 331-1800® Fax: (208) 331-1202
Susan E. BUXTON * Mona DOBARAN MACK
JOHN J. MCFADDEN *t Of Counsel

MICHAEL C. MOORE
PaUL A. TURCKE

*Alo Admitted in Oregon
t Ao Admitted in Washington

February 4, 1998

Richard B. Burleigh

Hawley, Troxell, Ennis & Hawley
P.O. Box 1617

Boise, Idaho 83701

David and Beverly Pillott
903 Briarwood Dr.
Nampa, Idaho 83651

Re: In Re: Kenley Hinrichs and Lisa O'Toole
Case No. 63-12384

Dear Rich, David and Beverly:

We will need to take the depositions of Tim Fease, Kathy Ellensohn, David and
Beverly Pillott with regard to the above-referenced matter. We would prefer to take the
depositions during the week of February 23, 1998. Please let our office know what dates and
times you would be available. Once we receive the discovery order from the Department of
Water Resources we will send out the necessary notices. We are providing this as a courtesy
in order to best accommodate everyone's schedules.

Very truly yours,

Susan E. Buxton

SEB:de

cc:  Gary Spackman, State of Idaho Dept. of Water Resources
Kenley Hinrichs and Lisa O'Toole

MICROFILMED
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State of Idano

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

PHILIP E. BATT
GOVERNOR

KARL J. DREHER
DIRECTOR

February 9, 1998

RE: In the Matter of Application for Permit No. 63-
12384 in the name of Kenley J. Hinrichs and Lisa K.
O’ Toole
Dear Interested Parties:
I have enclosed a copy of the Order Authorizing
Discovery issued in connection with the above referenced

water right permit.

If you have any questions concerning the enclosed
document, please contact me directly at (208)327-7553.

Sincerely,

é%zIE L. YARBROUGH, Senior Secretary

Water Allocation Bureau
Enclosure

c: IDWR - Western Region

MICROFILMED
JUN 2 7 2000

~ Celebrating Our Centennial Year of Service to Idaho 1895-1905 ~




RECEIVED

MOORE & McFADDEN, CHARTERED FEB 06 1998

ATTORNEYS AT LAW Department of Water Resources

ONE CAPITAL CENTER ® SUITE 910
999 MAIN STREET® BOISE, ID 83702
TELEPHONE: (208) 331-1800® Fax: (208) 331-1202

SusaNE. BuxTon* MONADOBARANMACK
JOHN]. MCFADDEN*t Of Counsel
MICHAELC. MOORET

PauLA. TURCKE

*Also Admitted in Oregon
t Also Adimitted in Washington

February 4, 1998 RECEIVED
FEB 0 & 1998

WATER RESQURCES
WESTERN REGION

Gary Spackman

State of Idaho, Department of Water Resources
Western Region

27735 Airport Way

Boise, Idaho 83705-5082

Re: In Re: Kenley Hinrichs and Lisa O'Toole
Case No. 63-12384

Dear Mr. Spackman:
Enclosed is an original Petition to Conduct Discovery, together with a copy of same for
filing in the above-referenced matter. Please conform and return the copy to me in the

enclosed postage paid envelope.

Thank you for your assistance in this matter. If you have any questions, please contact

me.
Very truly yours,
MOORE & McFADDEN, CHARTERED
Susan E. Buxton

SEB:de

Enclosures

MICROFILMED
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RECEIVED
SUSAN E. BUXTON

MOORE & McFADDEN, CHARTERED g 0 4 1998
Attorneys at Law WATER “ESOUHmN

999 Main Street, Suite 910 \WESTERN REG

Boise, ldaho 83702

Telephone: (208) 331-1800 RECE| VED

Facsimile: (208) 331-1202
FEB 0 6 1998

Attorneys for Applicants
y pp Department of Wagor Resources

BEFORE THE DEPARTMENT OF WATER RESOURCES

STATE OF IDAHO
IN RE: KENLEY HINRICHS and LISA )} Case No. 63-12384
O'TOOLE, husband and wife, )
} PETITION TO CONDUCT
Applicants, )  DISCOVERY
)
)}  EXPEDITED CONSIDERATION

) REQUESTED

COMES NOW, Applicants, by and through their counsel of record, and moves the
Department for an order allowing the parties to conduct discovery in this matter. Applicants
anticipate discovery to include depositions, requests for admission, requests for production of
documents, interrogatories, and subpoenas, if necessary. Applicants have left telephone
messages with Protestants’ attormey, Richard Burleigh, and Intervenors last known legal
counsel, Michael Spink, regarding whether an agreement could be reached regarding discovery
as Intervenors' last known telephone number appears to no longer be in service.

This Motion is brought pursuant to IDAPA 37.01.01.521.

NED
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Respectfully submitted this _ ¥ day of February, 1998.

MOORE & McFADDEN, CHARTERED

Bk

Susan E. Buxton
Attorney for Applicants

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the '_{ +’day of February, 1998, 1 caused 10 be served a
true and correct copy of the foregoing document by hand delivering the same to the following:

Gary Spackman

State of Idaho, Department of Water Resources
Western Region

2735 Airport Way

Boise, Idaho 83705-5082

and depositing the same in the United States mail, postage prepaid, properly addressed to the
following:

Richard B. Burleigh

Hawley, Troxell, Ennis & Hawley
P.O. Box 1617

Boise, Idaho 83701

David and Beverly Pillott
903 Briarwood Dr.

Nampa, Idaho 83651 m

Susan E. Buxton

PETITION TO CONDUCT DISCOVERY - Page 2
MICROE Moo
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE

STATE OF IDAHO

IN THE MATTER OF APPLICATION )
FOR PERMIT OF WATER RIGHT NO.) NOTICE OF HEARING
63-12384 IN THE NAME OF KENLEY )
J. HINRICH &/OR LISA K. O’TOOLE. )

)

On March 18, 1997, Kenley J. Hinrich &/or Lisa K. O’Toole filed with the Idaho
Department of Water Resources (IDWR) application for permit no. 63-12384. The application
was protested by Tim Fease and David &/or Beverly Pillott were granted intervention. The pre-

hearing conference held by IDWR on Wednesday, December 10, 1997, did not resolve the matter
of protest.

The Department has scheduled the matter for hearing on Tuesday, March 17, 1998, at
9:00 a.m. at the Department of Water Resources, upstairs conference room, 1301 N. Orchard,
Boise, Idaho 83706. The hearing will be held in accordance with provisions of Chapters 2 and 17,
Title 42 and Chapter 52, Title 67, Idaho Code and the adopted Rules of the Department. A copy
of the rules may be obtained from the IDWR upon request. The presiding officer at the hearing
will be Glen Saxton.

If you plan to offer exhibits for the record, note that IDAPA Rule of Procedure

37.01.01.606 requires that you provide a copy of exhibits to each party and to the presiding
officer.

The hearing will be conducted in a facility which meets the accessibility requirements of

the Americans with Disabilities Act. If you require special accommodations in order to attend,

participate in or understand the hearing, please advise the department within (10) days prior to the
hearing.

All parties to the matter will have the opportunity to respond and present information and
argument on all issues involved.

Dated this éﬂyday of January, 1998.

bl Spebrar

GARY SFACKMAN
Y MICROFILMED
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1 hereby certifiy that on the 7 H day of January, 1998, I mailed a true and correct copy,
postage prepaid, of this document to the applicant(s) and protestant(s) listed:

Sue Taylor 4
Senior Secretary

CERTIFIED MAIL

KENLEY HINRICH &/OR
LISA O°'TOOLE

4695 OLD VALLEY RD
EAGLE ID 83616

TIM FEASE
4557 OLD VALLEY RD
EAGLE ID 83616

DAVID &/OR BEVERLY PILLOTT
903 BRIARWOOD DR
NAMPA ID 83651

MICROFILMep,
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CONFERENCE AND HEARING PROCEDURE

APPLICATION FOR PERMIT

Section 42-203A, Idaho Code, requires the department to consider the following issues
in connection with an application for permit:

1 Will the proposed appropriation injure other water rights?

2) Is the proposed water supply sufficient for the purpose for which
it is sought to be appropriated?

3) Was the application made in good faith or for delay or speculative
purposes?

4) Does the applicant have sufficient financial resources with which
to complete the proposed project?

5) Is the proposed appropriation in the local public interest, which is
defined as the affairs of the people in the area directly affected by
the proposed use?

6) Is the proposed use contrary to conservation of water resources
within the state of Idaho?

BURDEN OF PROOF

The Applicant has the initial burden of proof on issues 1, 2, 3, 4, & 6 above and must
provide evidence for the department to evaluate these criteria.

The initial burden of proof on issue 5 above lies with both the applicant and protestant
as to factors which they are most knowledgeable and cognizant. the applicant has the ultimate
burden of persuasion, however, for this issue. '

PROCEDURE

The department generally conducts an informal conference with the parties to determine
the issues and to try to settle a protested matter before a hearing is scheduled. If a hearing is
held, the department will issue a written decision based on the hearing record.

MICROR pye,
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CONFERENCE

The purpose of a prehearing conference is to provide the opportunity for the parties and
the department to familiarize themselves with a contested matter and to attempt to resolve the
matter. At the conference, the department may also formulate and simplify the issues, identify
documents to avoid unnecessary proof, exchange proposed exhibits or prepared testimony, limit
witnesses, discuss settlement offers, schedule hearings, establish procedure at hearings and

address other matters that may expedite orderly conduct and disposition of the proceeding or its
settlement.

HEARING

The department will tape record the hearing. Copies of a hearing tape are available upon
written request and the payment of the cost of reproducing the tape.

The hearing likely will be conducted by a hearing officer appointed by the Director rather
than the Director himself. If so, the hearing officer will prepare a recommended order for the
Director’s consideration. Parties can file a petition for reconsideration, exceptions to a
recommended order, briefs in support of the exceptions or may request oral argument. Parties
may seek judicial review of any final order issued by the Director. :

Parties may by written stipulation waive their right to a recommended order, particularly
when a shortened decision process is desirable or necessary. Such a waiver does not eliminate

any rights of the parties in connection with the final order of the Director and judicial review
of the order.

EXHIBITS

A party who plans to offer an exhibit as part of the hearing record must provide a copy
of the proposed exhibit to the parties and to the hearing officer prior to any scheduled hearing,

AMERICANS WITH DISABILITIES ACT

The hearing will be conducted in a facility which satisfies the accessibility requirements
of the Americans with Disabilities Act. If you require special accommodations in order to

attend, participate in or understand the hearing please advise the department within ten (10) days
prior to the hearing.

MICROF I g,
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MEMO

From:  Gary Spackman 6

Subject: File History of Application for Permit No. 63-12384, in the Name of Kenley J.
Hinrich &/or Lisa K. O’Toole

Date: December 31, 1997

Some time in January or February of 1997, I received a telephone call from a landowner
named Tim Fease who owns land near the southeast corner of Linder Road and State Street. He
was complaining that one of his adjoining neighbors, Kenley Hinrich, had obstructed a natural :
drainage and was backing water up into some greenhouse buildings. He apparently resolved the
flooding by pumping the water out to the borrow pit along State Street. I was told, however that
Hinrich then reported the inundation ot the borrow pit to Ada County Highway District or some
other entity which investigated what Fease was doing.

I next recall a visit with Kenley Hinrich, perhaps as an office visit. Hinrich informed me he
had constructed a pond in what was once a natural drain that ran through his property. He also
indicated that Fease had constructed a pond upstream from his location. He stated that Fease was
operating a commercial business (the greenhouses) in violation of an Ada County conditional use
permit, and that the runoff from the greenhouses and other agricultural waste was discharging into
his pond. He expressed concern about chemicals being applied in the greenhouses and stated the
chemical might pollute his pond. We discussed a pipe connecting the two ponds together and
Hinrich also told me that other land owners in the area had also constructed ponds. I recall
discussing with him whether a water right was required for recreational ponds that are dug and
filled with groundwater. I also recall discussing with him whether water could be diverted to the
ponds from wells or from surface water sources with irrigation water rights. I recall telling
Hinrich that he could protect his use of water by obtaining an approval from the Idaho
Department of Water Resources (IDWR), and Hinrich decided to file an application for a water
right for his pond.

The two conversations discussed above were the beginning of extensive discussions with
both Hinrich and Fease regarding the use of water in the Fease pond, the Hinrich pond, and use of
water in the Fease greenhouses as well as diversion of surface water and ground water to both the
Fease and the Henrich ponds. The file contains complaints and responses from both parties.

I told the parties that I would not threaten them with cease and desist orders for the ponds
that are already in place but not represented by a water right. I informed Fease that he cannot
divert water to the greenhouses after the end or before the beginning of the irrigation season
because the irrigation of the greenhouse plants is not authorized by any water right. If Fease
begins diverting water earlier than the irrigation season or before his surface water is available,
IDWR may need to issue a cease and desist order.

MICROF Ly,
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Glen Saxton
Page 2
December 31, 1997

At the pre-hearing conference, the parties all stated that they were in favor of construction
of ponds. This is not surprising because all the parties have constructed ponds without water
rights. The main issues as I see them are injury to other water users and public interest. Hinrich’s
construction of the pond may have blocked the delivery of irrigation water to at least one land
owner. The construction of the pond may also be blocking the natural flow of drainage water
both in the natural drain and on the land surface. Hinrich may also be diverting water to the pond
to maintain its water level. This additional diversion of water may be causing damage to at least
one nearby homeowner. Tim Fease alleges that any blockage or raising of the pond surface
without a free flow will impound water above where it should be impounded and will impact his
greenhouse operation and his pond.

Thank you for helping me with this matter.




RECEIVED
DEC 3 0 1997

WATER RESDHRLES
WESTERN REGION

Richard B. Burleigh

HAWLEY TROXELL ENNIS & HAWLEY LLP
P. 0. Box 1617

Bolse, Idaho 83701

Telephone: (208) 344-6000

FAX: (208} 342-3829

Attorneys for Protestant, Tim Fease

BEFORE THE DEPARTMENT OF WATER RESQURCES
STATE OF IDAHO
IN RE: KENLEY J. HINRICHS and

LISA K. O'TOQOLE, husband and
wife,

Case No. 63-12384

)

)

)

) PROTESTANT’S RESPONSE TO
Applicants. ) APPLICANTS’ OPPOSITION TO

) REQUEST FOR INTERVENTION
)
)
)

Protestant Tim Fease submits this response to the
Applicants’ opposition to request for intervention by David and
Beverly Pillott. Protestant does not object to the intervention
of David and Beverly Pillott. The Pillotts are property owners
within the immediate vicinity of the pond which the Applicants
are attempting to permit. Their interests are part of the local
public interests which are affected by the pond. The issue of
whether the berm around Applicahts’ pond impedes or doeg not

impede the flow from the headgate to irrigate a portion of the

MICROFILME
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Pillotts’ and Protestant’s property is an issue properly before
the Department of Water Resources. The Applicants are not
prejudiced by the late intervention of David and Beverly Pillott.
They have had notice of the Pillotts’ interest in this matter

since at least August of 1997. See Exhibit B to the Affidavit of

Susan E. Buxton. To ensure that all points of view are
adequately examined by the Department prior to deciding whether
to issue the permit for the Applicants’ pond and the appropriate
conditions on such permit, the Department should permit the
intervention of David and Beverly Pillott.

Protestant further objects to the conclusions reached
by Applicants’ Supplement Petition in Opposition to Request for
Intervention by David and Beverly Pillott. Protestant objects to
the implied conclusion that the surrounding property does not
drain into the slough. Applicants attached a photocopy of an
aerial photo presumably dated June 15, 1993. The photocopy
itself is a poor reproduction of a photograph. There is no
authentication of the photograph, and the photograph does not
show a comprehensive history of the irrigation of the parcel of
property at issue. The conclusions which Applicants are
attempting to reach should be reserved for a determination before

the Hearing Officer in this matter.

hAICQOF’LMED
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Protestant alsoc objects to paragraph 5 of the
Applicants’ Supplemental Petition. Therein, Applicants conclude
without bagis that all gated pipe located on the real property
was purchased by the Applicants. Applicants support this by
referencing an Addendum No. 1 and Counteroffer No. 1 attached as
Exhibit C to the Affidavit of Susan Buxton. A review of Addendum
No. 1 and Counteroffer No. 1 indicates no such condition to the
sale of the property. 1In fact, there is no reference to gated
pipe at all in either the Addendum No. 1 or Counteroffer No. 1.
The actual sale included the irrigation system as described by
Mark Bridgewater in a December 8, 1997 letter to the Pillotts.

See Exhibit One attached hereto. Applicants’ conclusions to the

contrary should be disregarded.

In conclusion, the Department of Water Rescurces should
permit the late intervention of David and Beverly Pillott. No
party is prejudiced and this will allow all concerns to be heard
before the Hearing Officer.

DATED THIS ,ij day of December, 1997.

HAWLEY TROXELL ENNI% & HAWLEY LLP

_BY AL// A QE;‘ lj

/Rlcha%dTB/_@ufT%lgh

Attotrneys for Protestant
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this J/7 day of December,
1997, I caused to be served a true copy of the foregoing
PROTESTANT'S RESPONSE TO APPLICANTS’ OPPOSITION TCO REQUEST FCR
INTERVENTION by the method indicated below, and addressed to each
cf the following:

Susan E. Buxton

Moore & McFadden, Chartered
999 Main Street, Suite 9190
Boise, ID 83702

(Attorneys for Applicant)

U.S. Mail, Postage Prepaid
Hand Delivered

Overnight Mail

Telecopy

RERN

David and Beverly Pillott _ ¥ U.S. Mail, Postage Prepaid
903 Briarwood ____ Hand Delivered

Nampa, ID 83651 ____ Overnight Mail

(Proposed Intervenors) ____ Telecopy

Gary Spackman U.S5. Mail, Postage Prepaid
State of Idaho Hand DPelivered

Department of Water Resources
Wegtern Region

2735 Airport Way

Boige, ID 83705-5082

Overnight Mail
Telecopy

AEN

o e 1S

\\ /By e
\ | et

,Richard;BifBurléig

A A
Y 2, 2003

PROTESTANT’'S RESPONSE TO APPLICANTS'
OPPOSITION TO REQUEST FOR INTERVENTION - 4
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DEC-Z9-1997 12:36 FROM INST. OF HEALTH RESEARCH 10O 3423823 P.@1

DAVID & BEVERLY PILLOTT 12-8-97
903 BRYARWOQOD DR
NAMPA, ID 83631

DEAR MR & MRS PILLOTT:

IN REGARDS TO YOUR CONCERN OVER THE IRRIGATION RIGHTS TO YOUR
PROPERTY. STATEMENT OF FACTS:

| % 4.3.92 420FT OF:8" PVC GATED 38AP WAS PURCHASED FOR THE IRRIGATION
| LINE TOIRRIGATE PARCEL 2 OF LOT 11 COMPTON ANDREWS TRACT FOR
. ‘THE SUM OF $862.90

¥+ 4.3.92 390FT OF 6” PVC GATED PIPE WAS PURCHASED FOR THE TRRIGATION

LINE TO TRRIGATE PARCEL | OF LOT 11 COMPTON ANDREWS TRACT FOR
THE SUM OF $622.87 .

** 4.4.02 18" GATED PIPE VALVE WAS PURCHASED SPECIFICALLY FOR IRRI-

" GATION TO PARCEL 2 OF LOT 11 COMPTON ANDREWS TRACT FOR THE SUM
OF 5$103.96,

*+ AT THE ORIGINAL VIEWING OF PARCEL | LOT {1 AND AT TIME OF EXCEP-
TANCE OF THE ERNEST MONEY AGGREMENT, MR. KENLEY HINRICHS WAS
INFORMED OF THE IRRIGATION AND HOW 1T WORKED FOR PARCEL 1 AND
PARCEL 2 OF LOT 11. THE 390FT OF " PVC FIPE WAS SPECIFICALLY FOR
IRRIGATING PARCEL 1 OF LOT J1 . THE 420FT OF 8" PVC PIPE WAS TO SUPPLY
IRRIGATION WATER TO PARCEL 2 OF LOT 11 . 8" PIPE TO ORIGINATE AT
DISPERSION BOX LOCATED ON THE WEST SIDE OF PARCEL 1 LOT 11 SOUTH
TO SOUTHEAST CORNER OF PARCEL 1. THEN TO EXTEND INTO THE NORTH
EAST CORNER OF PARCEL 2 AND TERMINATE WITH A 8"GATED PIPE VALVE,
MR, HENRICHS UNDERSTOOD ALL OF THE ABOVE AND WAS IN FULL AGREE-
MENT. THIS WAS A CONDITION OF THE SALE, EVEN IF NOT STATED IN THE
SALE AGREEMENT, BUT BY A HANDSHAKE.

SINCERELY,

w2R Ll
MARK BRTDGE TER
1685 W. BRANDT LN

MERIDIAN, ID. 83642
887.7755

TOTARL P.O1




DEC-29-1997 12:484 FROM INST. OF HEALTH RESEARCH T0 3342348 P.@91
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DEC-29-1997 12:41 FR’DMH INST. OF HERLTH RESEARCH TO 3342348 p.@2

DAVID & BEVERLY PILLOTT 12-8-97
903 BRYARWOOD DR
NAMPA, TD 83631

DEAR MR & MRS PILLOTT:

TN REGARDS TC YOUR CONCERN OVER THE IRRIGATION RIGHTS TO YOUR
PROPERTY. STATEMENT OF FACTS:

** 4-3-92 420FT OF 8" PVC GATED 38AP WAS PURCHASED FOR THE IRRIGATION

! LINE TO IRRIGATE PARCEL 2 OF LOT 11 COMPTON ANDREWS TRACT FOR

~THE SUM QOF $862.9)

*+ 4-3-92 390FT OF 6" PYC GATED PIPE WAS PURCHASED FOR THE IRRIGATION
LINE TO TRRIGATE PARCEL 1 OF LOT 1 | COMPTON ANDREWS TRACT FOR
THE SUM OF $622.87 .

¥* 4-492 18" GATED PIPE VALVE WAS PURCHASED SPECIFICALLY FOR IRRI-

"'GATION TO PARCEL 2 OF LOT |] COMPTON ANDREWS TRACT FOR THE SUM
- OF $103.96,

** AT THE ORIGINAL VIEWING OF PARCEL 1 LOT 11 AND AT TIME OF EXCEP-
TANCE OF THE ERNEST MONEY AGGREMENT, MR. KENLEY HINRICHS WAS
INFORMED OF THE TRRIGATION AND HOW IT WORKED FOR PARCEL { AND
PARCEL 2 OF LOT 11. THE 390FT OF 6" PVC PIPE WAS SPECIFICALLY FOR
IRRIGATING PARCEL 1 OF LOT 11 . THE 420FT OF 8" PVC PIPE WAS TO SUPPLY
IRRIGATION WATER TO PARCEL 2 OF LOT 11 . 8" PIPE TO ORIGINATE AT
DISPERSION BOX LOCATED ON THE WEST SIDE OF PARCEL 1LOT 11 SOUTH
TO SOUTH EAST CORNER OF PARCEL 1. THEN TO EXTEND INTO THE NORTH
EAST CORNER OF PARCEL 2 AND TERMINATE WITH A 8"GATED PIPE VALVE.
MR. HENRICHS UNDERSTOOD ALL OF THE ABOVE AND WAS IN FULL AGREE-
MENT. THIS WAS A CONDITION OF THE SALE, EVEN IF NOT STATED IN THE
SALE AGREEMENT, BUT BY A HANDSHAKE.

SINCERELY,
MARK BRIDGEWATER
1685 W. BRANDT LN

MERIDIAN. ID. 83642
887-7755

MICROFILMEL
JUN 22 2000
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BEFORE THE DEPARTMENT OF WATER RESOURCES

STATE OF IDAHO
IN THE MATTER OF APPLICATION )
FOR PERMIT NO. 63-12384 IN THE NAME ) ORDER GRANTING
KENLEY J. HINRICH &/OR LISA K. ) INTERVENTION
O’TOOLE. )

Kenley J. &/or Lisa K. O’Toole filed application for permit no. 63-12384 seeking 15 acre feet
of storage from groundwater for recreation and aesthetic storage. The application was filed on
March 18, 1997 and revised on March 24, 1997. After publication of the application, it was protested
by Tim Fease. A pre-hearing conference was scheduled and conducted on December 10, 1997.

Approximately one week before the pre-hearing conference, David and Beverly Pillott
petitioned the Idaho Department of Water Resources (IDWR) to intervene in the protested water
proceedings. The petition to intervene was not distributed to the parties until the pre-hearing
conference.

The applicants timely filed an objection to the request for intervention by David and Beverly
Pillott. The applicants argued that the application was not filed at least fourteen (14) days prior to
the date set for pre-hearing conference as required by the administrative rules. The applicants further
argued that the petition did not satisfy the rules because it did not contain the petitioner’s address,
and alleged criminal violations and other activities not relevant to the proceedings.

IDWR has granted intervention liberally except in those cases where intervention would cause
undue prejudice to one of the parties. In this case, the hearing had not been set prior to the petition
for intervention having been received, and served on the parties. The issues being raised by the
petitioners are issues that are closely related to those issues raised by Fease. The petitioners have a
legitimate interest in the outcome in this matter. Denial of the petition to intervene would frustrate
a full airing of the facts that might affect the outcome of the application. Granting the petition to

intervene would not cause undue prejudice to the applicants.

MICROFILMED
% 27 oy




ORDER
IT IS HEREBY ORDERED, that the petition to intervene filed by David and Beverly Pillott
is GRANTED. David and%everly Pillott are entitled to participate in this matter as full parties.

DATED this 23 ““day of December, 1997.

e Suilovia

Gary Sgackman
Western Regional Manager

CERTIFICATE OF MAILING
I hereby certify that on this afd day of December, 1997, I mailed a true and correct copy

of the foregoing document by depositing the same in the United States mail, postage prepaid,
properly addressed to the following:

Sue Taylor ;;:

Senior Secretary

KENLEY J HINRICH &/OR
LISAK. O°'TOOLE

4695 OLD VALLEY RD
EAGLE ID 83616

TIM FEASE
4557 OLD VALLEY RD
EAGLE ID 83616

DAVID &/OR BEVERLY PILLOTT
903 BRIARWOOD DR
NAMPA ID 83651




SUSAN E. BUXTON RECEIVED

MOORE & McFADDEN, CHARTERED BEC 2 & 1997
Attorneys at Law
999 Main Street, Suite 910 YESTERN REGION

Boise, Idaho 83702
Telephone: (208) 331-1800
Facsimile: (208) 331-1202

Attorneys for Applicants Kenley J. Hinrichs
and Lisa K. O'Toole

BEFORE THE DEPARTMENT OF WATER RESOURCES

STATE OF IDAHO

IN RE: KENLEY J. HINRICHS and LISA
K. O'TOOLE, husband and wife,

Case No. 63-12384

)

)

) APPLICANTS' SUPPLEMENTAL
Applicants, ) PETITION IN OPPOSITION TO

) REQUEST FOR INTERVENTION

) BY DAVID AND BEVERLY PILLOTT

Applicants Kenley J. Hinrichs and Lisa K. O’Toole (“Applicants”) hereby supplement
their Opposition to Request for Intervention by David and Beverly Pillott ("Proposed-
Intervenors") as new information was obtained pertaining to this matter since filing their original
application on December 17, 1997. See Affidavit of Susan E. Buxton filed concurrently herewith
and incorporated by reference herein. Accordingly, the Applicants' supplement their opposition
to include the following clarification and information:

1. Proposed-Intervenors do not own property adjacent to Applicants. As admitted at

the prehearing conference on December 10, 1997, the Proposed-Intervenors have completed a lot

APPLICANTS' SUPPLEMENTAL PETITION IN OPPOSITION TO REQUEST
FOR INTERVENTION BY DAVID AND BEVERLY PILLOTT - Pa% Ll ROFILME
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split conveying the adjacent property to Protestants. Applicants have no knowledge whether
Proposed-Intervenors reserved an irrigation easement over said property subject to the lot split
and the Petition did not establish a property conveyance addressing such irrigation easement.

2. The previous owner of the Proposed-Intervenors' real property, Mark Bridgewater,
did not irrigate that parcel from the headgate in question. The headgate in question, however, is
designed to provide flow sufficient to utilize a 10 inch irrigation pipe to the southern portion of
Applicants' property. Accordingly, the berm around the pond on Applicants' property, the
subject of this proceeding, does not impede the flow from the headgate to irrigate the portion of
property south of the pond, which could include the adjacent southern property if appropriate
irrigation easement and transfer of the point of diversion for delivery of said irrigation water are
properly established in the future. An unrecorded conveyance! is void against subsequent
purchasors and an intent to convey property is not evidence of conveyance absent perfection of
the same. Idaho Code 55- 812 and 813. Proposed-Intervenors have not filed an application to
change their point of diversion for their irrigation shares to the headgate in question with either
the Idaho Department of Water Resources or the Ballentyne Ditch Company;

3. A copy of the June 15, 1983 aerial photo showing the corrugates and flooding is
attached to Affidavit of Susan E. Buxton as Exhibit "A." Therein, the Proposed-Intervenors' real

property appears to have been irrigated from the south-east.

1" At the prehearing conference on December 10, 1997, Mark Bridgewater admitted that no
irrigation easements were recorded on either Applicants or Proposed-Intervenors’ property as he had
intended prior to his sale of said parcels.

APPLICANTS' SUPPLEMENTAL PETITION IN OPPOSITION TO REQUEST

FOR INTERVENTION BY DAVID AND BEVERLY PILLOTT - Page 2
MICROFILME D

HU8 2 7 2000




4. The Proposed-Intervenors knew of the pending Application as of August 16, 1997
since they admit reading the filings in this matter and meeting with the Idaho Department of Water
Resources. See Affidavit of Susan E. Buxton at Exhibit "B." Accordingly, Proposed-Intervenors
do not excuse their failure to timely file their petition to intervene.

5. Addendum #1 and Counteroffer #1 of the Applicants' escrow agreement indicate
that all gated pipe located on the real property purchased by Applicants is included in the sale and
does not reserve any pipe to the Seller (Mark Bridgewater) or subsequent purchasers of Seller's
remaining property. See Affidavit of Susan E. Buxton at Exhibit "C."

The Department should, based on the information submitted by Applicants, deny the
Petition to Intervene by Beverly and David Pillott.

Respectfully this &M&ay of December, 1997.

MOORE & McFADDEN, CHARTERED

e

Susan E. Buxton
Attorney for Applicants

APPLICANTS' SUPPLEMENTAL PETITION IN OPPOSITION TO REQUEST
FOR INTERVENTION BY DAVID AND BEVERLY PILLOTT - Page 3 MICROFILMED
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CERT TE OF SERVICE

I HEREBY CERTIFY that on the 73/day of December, 1097, I caused to be served a
true and correct copy of the foregoing document by depositing the same in the United States mail,
postage prepaid, properly addressed to the following:

Richard B. Burleigh

Hawley, Troxell, Ennis & Hawley
P.O. Box 1617

Boise, Idaho 83701

David and Beverly Pillott
903 Briarwood
Nampa, Idaho 83651

and
VIA CERTIFIED MAIL, RETURN RECEIPT REQUESTED

Gary Spackman

State of Idaho, Department of Water Resources
Western Region

2735 Airport Way

Boise, Idaho 83705-5082

‘Susan E. Buxton

APPLICANTS' SUPPLEMENTAL PETITION IN OPPOSIM@R@@;B&@HEST
FOR INTERVENTION BY DAVID AND BEVERLY PILLQTT - Page 4
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SUSAN E. BUXTON RECEIVED

MOORE & McFADDEN, CHARTERED
Attorneys at Law DEC 2 k1997
999 Main Street, Suite 910 WATER RESOUROES

Boise, Idaho 83702
Telephone: (208) 331-1800
Facsimile: (208) 331-1202

Attorneys for Applicants Kenley J. Hinrichs
and Lisa K. O'Toole

BEFORE THE DEPARTMENT OF WATER RESOURCES

STATE OF IDAHO

IN RE: KENLEY J. HINRICHS and LISA
K. O'TOOLE, husband and wife,

Case No. 63-12384

),
)
) AFFIDAVIT OF SUSAN E. BUXTON
Applicants. ) IN SUPPORT OF APPLICANTS'
) SUPPLEMENTAL PETITION IN
)  OPPOSITION TO REQUEST FOR
) INTERVENTION BY DAVID AND
)

BEVERLY PILLOTT

STATE OF IDAHO )
: 88.

County of Ada )

SUSAN E. BUXTON, upon personal knowledge, being first duly sworn upon oath,
deposes and says:

1. That your Affiant is counsel of record for Applicants in the above-entitled matter.

2. That due to a death in your Affiant's family, Applicants were unable to confer with
and deliver applicable documentation to legal counsel regarding the petition for intervention by
David and Beverly Pillott, until the evening of December 19, 1997. MJ'CH

.OF/LMED
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3. That attached hereto and incorporated herein by reference as Exhibit "A" is a true
and correct copy of the June 15, 1983 aerial photo originally obtained f/oﬂrr/l\l~~ the Idaho Department
of Water Resources by Kenley J. Hinrichs.

4. That attached hereto and incorporated herein by reference as Exhibit "B" is a true
and correct copy of a letter to Applicants, Kenley J. Hinrichs and Lisa K. O'Toole, from the
Pillott Family, dated August 16, 1997,

5. That attached hereto and incorporated herein by reference as Exhibit "C" is a true
and correct copy of Addendum #1 and Counteroffer #1 of the Applicant's escrow agreement.

Further, Your Affiant saith not.

pote
DATED this 23 day of December, 1997.

Susan E. Buxion

SUBSCRIBED AND SWORN to before me this 2 3’%&1}1 of December, 1997.

ﬁotary Public for Idaho

Residing at:_ (Sprgm 0 £ LD
My Commission Expires: __§-9Y- o2

fwlc
AFFIDAVIT OF SUSAN E. BUXTON - Page 2 - TOR,
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I HEREBY CERTIFY that on the zé'%y of December, 1997, I caused to be served a
true and correct copy of the foregoing document by depositing the same in the United States mail,
postage prepaid, properly addressed to the following:

Richard B. Burleigh

Hawley, Troxell, Ennis & Hawley
P.O. Box 1617

Boise, Idaho 83701

David and Beverly Pillott
903 Briarwood
Nampa, Idaho 83651

and
VIA CERTIFIED MAIL, RETURN RECEIPT REQUESTED

Gary Spackman

State of Idaho, Department of Water Resources
Western Region

2735 Airport Way

Boise, Idaho 83705-5082

Susan E. Buxton

AFFIDAVIT OF SUSAN E. BUXTON - Page 3







August 16. 1997
Xen & Cisa.

My. you have been busy! 1 have read all of your protests and complatnts to the Department
of Water Resources and Ada County Development Services over the past several months. 1
am surprised at the time and eftort you devote.

1 spent some time with Gary Spackman. Regional Manager of the Department of Water
Resources regarding the frrigation water to my land. He informed me that the ldaho Code.
Book 8. Chapter 11, 42-1101 through 42-1108 gave me the right to bring a backhoe onto your
property to dig a ditch through tt to my property for trrigation water. 1 am not certain of the
exact time that the backhoe operator will be out there. bur 1 am notifying the shertft's office tn
advance so that there will be no problems.

We will be digging a ditch parallel to your east property line as close to the fence as possitble
so as to not cause any damage or unstghtly work on your property and to minimize the tmpacr
fo you.

Your neighbors.

PS. Mr. Spackman also told me that the nonuse of frrigation for (tve years does not apply to
my situation and he assurred me thar as long as 1 pay the frrigation fees to the ditck company

my shaups and rights were protected.
Prllorr Family
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= COUNTER OFFER # __/

X — stance® !
THIS IS A LEGALLY BINDING CONTRACT. READ THE ENTIRE DOCUMENT, INCLUDING ANY ATTACHMENTS, CAREFULLY, BEFORE SIGNING. IF YOU 2
HAVE ANY QUESTIONS, CONSULT YOUR ATTORNEY BEFORE SIGNING 3

4

This is a COUNTER OFFER to the Real Estate Purchase and Sale Agreement and Receipt for

Earnest Money Dated: =13 19 72 _ pr_o452x:1 8 . 5
ADDRESS: Alsc AL meF 1 w95 o0id Yoty Kd £osle I, 5

BUYER(S): MWJ Livs O Tonl  ° How ,
SELLER(SY: _AZJIL_P_L_JOMW 2nd Aer; D-/Jaﬂbu’q_fu/ Fth

Sefler accepts ali of the lerms and conditions in the above designated agreement with the following changes 9
or amendments: 0
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Asi— Cles: vg 275 170,
The herein agree . upon its execution by both parties, is made an integral part of the aforementioned Agreement. -]
OYHER TERMS: All other terms and conditions to remain the same. %
RIGHT TO ACCEPT OTHER OFFERS: Seller reserves the right lo accept any other offer prior to Buyer's written 27
acceptance of this counter offer. Acceptance shalf not be effective until a copy of this Counter Otfer, dated and 2
signed by Buyer. is personally received by the Seller or Seller’s agent. 2
EXPIRATION: This counter offer shall expire uniess a copy hereof with Buyers writlen acceptance is delivered to a
Seller or Seller's agentonorbefore __._____ o'clock 0O AM, O PM., on N
. , 18 »

Dated 2= IS 19 22, Seller _ X
Time £ AMI@ Seller __ 3
The undersigned Buyer(s) accepts the above counter offer. 3
Dated 77 19 Buyer{ - A - %
Time % AM@ Bum e 2
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B - RECEIVED
MOORE & McFADDEN, CHARTERED  DEC 18 997

o WATER RESOURCES
TTORNEYS AT LAW WESTERN REGION

ONE CAPITAL CENTER* SUITE 910
999 MAIN STREET* BOISE, ID 83702
TELEPHONE: (208) 331-1800* FAx: (208) 331-1202

SUSAN E. BUXTON * MONA DOBARAN MACK
JOHN J. MCFADDEN *% Of Counsel
MICHAFL C. MOORE t

PAUL A. TURCKE

*Also Admitted in Oregon
t Also Admitted in Washington

December 17, 1997

Gary Spackman -

State of Idaho, Department of Water Resources
Western Region

2735 Airport Way

Boise, Idaho 83705-5082

Re: In Re: Kenley Hinrichs and Lisa O'Toole
Case No. 63-12384

Dear Mr. Spackman:

Enclosed is the original Applicants' Opposition to Request for Intervention by David and
Beverly Pillott, together with a copy of same for filing in the above-referenced matter. This
document was fexed to you-on Pecember 17, 19977 Please conform and return the copy to me

in the enclosed postage paid envelope.

Thank you for your assistance in this matter. If you have any questions, please contact

me.
Very truly yours,
MOO / & McFADDEN, CHARTERED
Susan E. Buxton

SEB:de
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RECEIVED

SUSAN E. BUXTON
MOORE & McFADDEN, CHARTERED DEC 1 8 1997
Attorneys at Law %TSE}REEES&%!ESS

999 Main Street, Suite 910
Boise, Idaho 83702
Telephone: (208) 331-1800
Facsimile: (208) 331-1202

Attorneys for Kenley Hinrichs

BEFORE THE DEPARTMENT OF WATER RESOURCES

STATE OF IDAHO

IN RE: KENLEY HINRICHS and LISA
O'TOOLE, husband and wife,

Case No. 63-12384

)

)

) APPLICANTS' OPPOSITION TO
Applicants, ) REQUEST FOR INTERVENTION

) BY DAVID AND BEVERLY PILLOTT

)

)

During the prehearing conference held December 10, 1997 at the State office of the Idaho
Department of Water Resources, the petition for intervention in this matter from David and
Beverly Pillott was delivered to the Applicants herein. Pursuant to the Administrative Rules of
the Idaho Department of Water Resources:

Petitions to intervene must be filed at least fourteen (14) days before

the date set for formal hearing or prehearing conference, whichever

is earlier, unless a different time is provided by order or notice.

Petitions not timely filed must state a substantial reason for delay....
IDAPA 37.01.01,352. Further, the intervention petition must state the name and address of the
petitiopers and the proposed-intervenors' direct and substantial interest in the proceeding. IDAPA
APPLICANTS' OPPOSITION TO REQUEST FOR INTERVENTION
BY DAVID AND BEVERLY PILLOTT - Page 1
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37.01.01,351. The proposed-intervenors failed to provide reasons for delay or their address. We
have used other means to locate the proposed-intervenors' address in order to serve this document.
Proposed-intervenors own property adjacent to the Applicants.

The Applicants filed their application for permit on March 18, 1997. The Protestant, Tim
Fease, filed his protest on April 16, 1997. Proposed-intervenors provide no justification for their
delay in requesting intervention. The request for intervention was received by the Department
on December 5, 1997, clearly outside the time frame by the Department. This is especially
vexing given the fact they are in regular contact with Protestants and have actual notice of the
pending application. Unreasonable delay in seeking intervention status should not be rewarded
in this matter.

Not only do proposed-intervenors fail to discuss their reasons for failing to meet the
deadline. In reviewing their petition, it appears that they are trying to include other issues, in
particular, alleged criminal violations by the Applicants. With regard to such accusations, the
headbox to which the proposed-intervenors are referring has never been used to divert water for
irrigation on the parcels owned by the proposed-intervenors. In fact, the parcel, when irrigated,
was irrigated from the south as demonstrated by the corrugates from aerial photos obtained by the
Department of Water Resources. Additionally, the prior owner to the parcel owned by the
proposed-intervenors, Mark Bridgewater, who was also present at the conference, did not use the
headgate in question to irrigate the parcel. Further, the "interests™ cited appear to include
unrelated allegations regarding conditions for the sale of real property to Applicants from Mr.

Bridgewater.

APPLICANTS' OPPOSITION TO REQUEST FOR INTERVENTION
BY DAVID AND BEVERLY PILLOTT - Page 2
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Accordingly, the motion to intervene should be denied as failing to provide the Department
with required information and the proposed-intervenors could participate in the matter as
interested persons as provided by IDAPA 37.01.01,158.

The proposed-intervenors' interests, as relates to delivery to irrigation water and drainage
will be adequately represented by the parties to this proceeding. The Applicants, as was discussed
in the conference, fully intend to address the issue raised regarding the headgate in question,
therefore, the proposed-intervenors' participation is not necessary as the Department must already
review such issues.

Respectfully this ﬂ \/id\ay of December, 1997.

MOORE & McFADDEN, CHARTERED

Susan E. Buxton
Attorney for Applicants

APPLICANTS' OPPOSITION TO REQUEST FOR INTERVENTION
BY DAVID AND BEVERLY PILLOTT - Page 3
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CERTIFICATE QF SERVICE

Jh
I HEREBY CERTIFY that on the |7 day of December, 1997, I caused to be served a

true and correct copy of the foregoing document by depositing the same in the United States mail,
postage prepaid, properly addressed to the following:

Gary Spackman

State of Idaho, Department of Water Resources
Western Region

2735 Airport Way

Boise, Idaho 83705-5082

Richard B. Burleigh

Hawley, Troxell, Ennis & Hawley
P.O. Box 1617

Boise, Idaho 83701

David and Beverly Pillott
903 Briarwood
Notus, Idaho 83651-2112

and
VIA FACSIMILE TRANSMISSION TO:

Gary Spackman

State of Idaho, Department of Water Resources
Western Region

Facsimle: (208) 334-2348

Susan E. Buxton

APPLICANTS' OPPOSITION TO REQUEST FOR INTERVENTION
BY DAVID AND BEVERLY PILLOTT - Page 4
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Water Resources Board
Ada County
State of Idaho

Dear Sirs:

We wish to be included in the people protesting the permit for a pond by Ken Henrich scheduled
for Wednesday, December 10, 1997. It is our desire to be heard on our concemns listed below.

The reason for our protest is due to the fact that Ken Henrich has sought to prevent us from-
using our water from the canal that we have paid yearly assessments for. He has indicated that if
we came onto his land he would have us arrested for trespassing.

He has also sold the pipe that was left for our property for the conveyance of the water through
Ken Henrich’s property. Mark Bridgewater, the developer, had instructed Ken Henrich that the
pipe was for this reason and we were supposed to have access for this. The pipe was a
requirement for the sub division of the property by Ada County.

In building his pond he has altered the drainage and flow of irrigation water to our property.
Ken Henrich has built up a berm around his pond that has made it impossible for the irrigation
water to flow. It is our understanding that we have a right to make a trench to enable us to have
access to our water and would like to get this settled at this meeting. Ken Henrich has also
altered the head gate and the exit for our water he elevated so as to make it impossible for us to
obtain water.

We would like to know if Ken Henrich can deny us our water and if he indeed, cannot, we would
like to know what we can legally do about this situation. We are in the process of building our
house and will depend upon our irrigation water for the future needs of our property.

Sincerely,
i e
o) G
David & Bever

P.S. We believe that there has been a violation of the statute 18-4305 (Interference with
headgate), Statute 18-4306 (Injuries to ditches and appurtenances), Statute 18-4308

(Changing of Lateral Ditch), Statute 18-4309 (Unauthorized tampering). “Every person who
shall wilfully waste water for irrigation, or who shall wilfully open, close, change or disturb, or
interfere with, and headgate or water box or valve or measuring or regulating device, without
authority, shall be guilty of a misdemeanor.

MICROFILMED
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Stato of [daho

DEPARTMENT OF WATER RESOURCES
Western Region, 2735 Airport Way, Boise, Idaho 83705-5082 - (208) 334-2190
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SUCCESS STEPS FOR USING THE “QUEST FOR HEALTH” VIDEO

Step 1. Prospect: Give the video to anyone that will commit to watching it in the
next 48 hours. Tell them that you want their opinion and that you will be calling them
back to see what they thought of the blood screen. You will want to give them the

/ le_tlter “America’s # 1 killer” along with the product brochures to go with the
video.

Step 2. Follow up: Telephone call with conference call capabilities, make sure that
you have someone in your upline that knows how to sell on your three-way follow up
call. Let the upline do the selling and teaching the new distributor at the same
time.

Step 3. Introduce: They need to understand the marketing plan and explain that you
want to help them make some money, perhaps some serious money.

Step 4. Help them: Sit down with them and make up a list of their warm market
people. This is a very important step in our program. Tell them that they will not
have to sell. All they have to do is hand out the video and three-way with you and
you will do all the selling.

Step S. Distribute: Have them get at least ten videos out to their warm market and do
three way calls to you now that you are trained from doing calls to your upline.

The new distributor will stay around if he is making money. It is up to you to
give him a duplicatable method. Many distributors are getting a 40% - 60% closing
ratio. This means if tyour new distributor gets ten videos out to his warm market, he
should have at least four new distributors. If all four give out ten each they should
have four on their first level, which means up to sixteen or more on his second level.
Now your new distributor is making money and is not looking for another “deal.” At
this point you have trained your new distrigutor by the use of the three-way calls and
will be able to do the same for his downline. This can often happen in the first 30 -
60 days. Now your new distributor is getting a substantial check and you can now put
more time into training instead of recruiting. The main goal to have every customer
become a business builder through the use of the video marketing system.

THE ONLY WAY THAT YOU CAN POSSIBLY FAIL IS TO GIVE UP. NO
MATTER HOW LONG IT TAKES, NEVER, NEVER, NEVER GIVE UP.

MICROFILME
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ROSTER OF ATTENDANCE

IDAHO DEPARMENT OF WATER RESOURCES
2735 Airport Way, Boise, ID 83705

Re: Application No. 63-12384 in the Name of Kenley Hinrich &/or
Lisa K. Otoole

Place: IDWR, 1301 N. Orchard, Boise, lIdaho 83706

Date: Wednesday, December 10, 1997

Conducted by: Gary Spackman (?Z. nlse ﬁgfg&{)
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State 0*Ydaho -

DEPAKTMENT OF WATER RESOURCES

Western Region, 2735 Airport Way, Boise, Idaho 83703-5082 - (208) 334-2190
FAX (208) 334-2348

PHILIP E. BATT
GOVERNOR

KARL J. DREHER
DIRECTOR
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FROM : PHONE NO. : PaL

November 10, 1997

Steve Loater

Idaho Departmem of Water Resources
2735 Airport Way

Boise, [daho B3705-5082

Dear Mr. Lester,

This letter is a response to your letter of October 31, 1997, regarding & complrint from Liss O"Toole aud
!qulley Hinrichs. The complaint alleges that 1) we aro using water illogally (o irrigate our nursery and 2) our
itrigation practices are cansing the level of ther pond 1o drop.

In the matter of illegal water use, it was our understanding, after consulting with LDWR over this past year,
that we could divert our irrigation water from the Ballentyne ditch 1o our pond and use it to sprinkle irrigate
the nursery during the imgation season. It was also our understanding that we could use up to 2,500 gatlons
per day from our pond beyond the imigation scason without a pamit.. We had plammed our nursery
production for this year baged on that informution and are surprised to find oul now that it was not correct.
We recogmze that this was only infendod to be a temporary solution to the irrgation needs for our nursery
and have been working with IDWR oo a permanent solution.

The allegation that our irrigation practices for the nursery are cousing the O Toole/Hinrichs pond to drop a
foot or su every time (he sprinklees in our nursery comc on is completely unfounded. During the irrigation
season, we added water to the pond every 10 days -our rotation on the Dallentyne ditch- and momitored it
with a gauge in the pond. Sprinkling the mursery had no affect on the water lcvel whatsoever, but by the ead
of the 10 days the extra water had usually seeped away and the pond was back to its normal level. Il our
pond had any influence on the (' Toole/Hinrichs pond, it would have been raising their water level, not
lowering it.

The 0" Toole/Hinrichs pond is about 50 feet from our property and we walk by it scvcral times a day, but
gomehow did not see the alleged drops in level they are claiming. Just to make cortain, 1 checkesd with Jerry
Day, whose property is about 75 feet west of the O’ Toole/Hinrichs pond and he concuwred with our
observations. He offered to speak with someonc from IDWR about this matter if necessiany.

This Fell, a 10 inch drain pipe was installed between the O"Toale/Hinrichs pond and their irrigation ditch.
On September 16, they began filling their pond with ditch wator and raised the level about a foot or so
higher than normal. They continued this practice throughout the irrigation scason and each time it would

drop back down to its normal level within a few days. I beliove theis allegation that we somehow allbied
the level of their pond while they were trying to maintain it artificially high is completely isresponsible.

We regret the error over water use beyond the irrigation season and hope we can resolve this problem with
IDWR soon. Aty additional information you might nocd in this master we will be happy to provide. Inan

effort to expedite & solution to our situation, 1 have employed Scanlen Enginecting to help us vorl through

the reguiations and £ll out the appropriate applications.

Thank you, Rrkanl V.4 MA{G’J[\ " AM

rFor
Tim Pease

ulz:/ﬁ? dnfe © Foase o corsettnd (fmJ-o)
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State —* Idaho B
DEPARTMENT OF WATER RESOURCES

Western Region, 2735 Airport Way, Boise. Idaho 83705-5082 - (208) 334-2190
FAX (208) 334-2348

PHILIP E. BATT
October 31, 1997 HGOVERNOR

KARL I. DREHER
DIRECTOR

MR TIM FEASE
4557 OLD VALLEY HD
ERGLE ID 836l&

RE: USE OF GROUND WATER FOR IRRIGATION PURPOSES

Dear My. Fease:

Enclosed is a copy of a complaint received at this office on October 29, 1997
regarding irrigation at your nursery. The complaint refers to the Idaho
Department of Water Resources (IDWR) letter dated August 7, 1997 in which the
parties were informed that IDWR will not allow irrigation without a valid water
right after the ditch company ceases delivering water.

Today’s letter confirms that you have remained in contact with this office
regarding this subject in an effort to document what you believe to be a
beneficial use ("grandfather”) irrigation right(s) using ground water as a
source. Furthermore, it appears that you are working on other solutions to your
overall water use situation, e.g. transfer application to import water from
another irrigation right(s) to cover any water right deficit that might exist for

your land. No filings have been submitted to this office for irrigation from
ground water for your property.

I recognize that some of the delay in filing the appropriate water right
documents has been due to my delay in responding to your requests for technical
information. These delays by IDWR have been regrettable but unavoidable.

Now, however, IDWR must require you to show that continuing irrigation is
authorized by a water right. Specifically, please provide documentation within
ten (10) days of receipt of this letter to verify whether or aot you have
adequate water rights to allow irrigation after the surface water is not
available. Without authorized water right protection, IDWR will be obligated to
issue a cease and desist order to curtail continued irrigation.

Please contact this office if you need more information,

Sincerely,

i

Steve Lester
Water Rights Supervisor

MICROFILMED

Enclosure: copy of complaint QiR D 7
c: Lisa 0'Toole and Kenley Hinrichs SUN 21100
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To: Steve th\ej, Dept. of Water Resources
From: Lisa O’ Toole and Kenley Hinrichs
4695 Old Valley Rd.
Eagle, ID 83616
939-0762
Date: 10/29/97

Subject: Old Valley Farms’ continued illegal, commercial use of water.

We am writing to formally complain about illegal water use by Old Valley Farms, a wholesale nursery
operation and our neighbor. On both October 25 and 26, 1997 we observed Old Valley Farms irrigating (via
a large sprinkler system) nursery plants, by pumping the water out of their pond. Ballentyne Ditch
Company, who delivers surface water to Old Valley Farms, ceased delivering water on October 15, 1997.

In an August 7, 1997 letter, signed by Gary Spackman, IDWR informed both us and Old Vailey Farms that

“IDWR will not allow the diversion of water after the irrigation company’s ditches are not delivering surface
water.”

We suspect that, aithough Old Valley Farms has been using their surface water all summer, they have been

using additional water from their pond. Every time their nursery sprinklers come on, our pond drops a

foot or so. Because of this, we have been forced to add some of our surface irrigation water to our pond just
to keep it full. Since the effective end of the irrigation season, our pond is being progressively drawn down
by Old Valley Farms illegal water use, and we have no way to refill it.

We are aware that Old Valley Farms uses water year-round (to maintain heated greenhouses, at the
mirimum), and that, to date, Old Valley Farms has not made any application for commercial water use,
although they have been in business for at least 6 years. We very much want IDWR to put a stop to this
abuse of Idaho’s water at best, and the abuse of neighboring properties, at least.

Thank you.

MICROFILMED
JUR 2 2 2008




FEASE/ELLENSOHN WATER RIGHTS &
ADJUDICATION NOTES !

EXISTING FACILITIES

2 wells, 2 homes, 1 pond & nurgery area. Also other on-site acres irrigated
with Ballentyne Ditch Company shares (about 24 shares for about 18 acres).

ADJUDICATION CLAIMS

Update 2 domestic claims A63-17846 & A63-17848 to show that both wells serve
both homes. The artesian well has not been replaced, rather it has been
augmented with a newer well. A 3rd domestic claim can be filed to explain this
arrangement since it is not feasible to claim a post-1987 diversion for a pre-
1987 use. Third claim (§25) to clarify this is easier & less expensive than
"transfer application” (§100) to modify the older domestic claim.

Explore option of filing a "grandfather” claim to record supplemental

irrigation ($50 plus $1 per irrigated acre) from the artesian well assuming

that such use originated prior to March, 1963 (cutoff date for grandfather 71
filings from ground water source). Possiblé@that artesian well supplemented

ditch water when ditch deliveriee were ffi7UBe and that well may have served as
primary supply for short periods of irrigation season in some years when ditch

water was not available &/or not ueable for cne reason or another. Also see
transfer of water rights, below.

Claimants may have information summarizing how artesian well water was routed
(as waste water) at least in part to slough area now occupied by pond and if
well was used as primary irrigation source at times, e.g. dry years. Pond has
been expanded & re-oriented since claimants purchased land in early 1986. Thus
it is conceivable that pond & artesian well with irrigation component might

represent a re-configuration of older water uses on the site without being
considered an expansion of use.

ESTABLISHING NEW WATER RIGHTS

File an Application for Permit ($50 for up to .20 cfs &/or 20 af of storage)
for year around non-irrigation pond storage similar to neighbor’s recent
application (63~12384, now protested by Fease}. Might include artesian well to
extent well use does not exceed mandatory permit threshold (up to .04 cfs not
to exceed 2500 gallons/day from well). Basie of application is similar to
63-12384: pond on wetted area, no new consumptive use etc.

'October 20 ,1997 summary of field and office notes by St Lester of
IDWR based on information attributed in part to Tim Fease. Th
not necessarily statements of fact, and should be considered valid only to the
aextent that additional documentation can be found. nﬂjﬁ 2 2 ?ﬂﬂﬁ




Page 2

Consider filing another Application for Permit to cover pond and artesian well
for irrigation use (probably also $50 fee). This would be similar to
neighbor‘s application 63~12385: filing would be held pending changes in
irrigation application processing in local area. This might be considered a
back up approach to next step, transfer of water rights.

TRANSFERRING WATER RIGHTS

Instead of (or in addition to?) a new permit to cover irrigation use related
to the pond and artesian well, might cover this by changing existing water
rights &/or adjudication claims by filing an Application for Transfer of Water
Rights. The idea is to decrease use under an existing right(s) to cover
applicant‘s existing &/or proposed uses. No net increase in water use would

occur. A transfer application might supplement a grandfather adjudication
claim regarding irrigation via well water.

Congider transferring use from an existing artesian well that is protected by
valid irrigation right(s). If the artesian well right to be transferred has
been a supplemental right, applicant would need to document extent of use of
water right and how original well right will be reduced to allow applicant’s
well use to be protected. It is possible that a portion of the right to be
transferred can be retired and moved to applicant’s site for irrigation season
use and that another portion of right to be transferred can be retired and
moved to applicant‘s site for irrigation use outside of the local maximum
esason of March 15-November 15 and/or to cover times when ditch water is not
available. Complications about transferring water from a supplemental artesian
well could be addressed by showing that primary water supply uee will also

decrease at site of right being transferred: propose to dry up X number of
acres at site of right to be changed.

Pogsibly consider another option. File a transfer application to change use of
some ditch shares to store water during the irrigation season in a larger pond
that would provide adequate irrigation water for the nursery. Include a
request to use a minor amount of this water slightly outside of the irrigatien
season to cover unusual weather and/or nursery demand. This would include
diversion to storage and irrigation storage only when ditch water is available
but use from storage would be for a longer period. Such a request would

include retiring an appropriate number of acres now served by ditch water to
free that water for pond role and nursery use.

The main challenge in the nursery operation is to provide coverage of the
artesian well use via pond for nursery irrigation. It would help to know the
typical rate of flow and daily volume of artesian well water used in the

nursery for any of the choices discussed here =~ new rights or changing old
rights.

All transfer applications include a $100 filing fee. See the enclosed handout
for more information about the transfer process.

It is recommended that the water users consult with qualified legal and/or
technical resources beyond IDWR to make the best filing cheoices to cover
irrigation use from the pond and artesian well. IDWR staff must remain neutral

in this controversy and therefore cannot recommend the best course of action
for a water user in this situation. :

% 22 g
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State ¢~ Tdaho

DEPARTMENT OF WATER RESOURCES

Western Region, 2735 Airport Way, Boise, Idaho 83705-5082 - (208) 334-2190
FAX (208) 334-2348

PHILIP E, BATT
October 9, 1997 GOVERNOR

KARL J.DREHER
DIRECTOR

K HINRICH & L QTOOLE
4895 OLD VALLEY RD
EAGLE ID 83616

RE: COPIES OF RECORDS

Dear Kenley and Lisga:

As you requested, enclosed are copies of the records regarding your well and the
Fease/Ellensohn wells. Specifically, the following copies are included.

1. Your well log (originally Bridgewater) for a domestic well drilled in
1991. A well log is identified as a "well driller‘s report"”.

2. Fease/Ellensohn well log for a domestic well drilled in 1988.

3. Fease/Ellengohn Snake River Basin Adjudication (SRBA) claim no.
A63-17846 dating to 1888 for well water for what appears to be the original home
on the site, now their current dwelling.

4. Fease/Ellensohn SRBA claim no. A63-17848 dating to 1988 for a well
drilled in that year for a second home on the site.

A well log cannot be found in department records for the artesian well. That is
not unusual for older wells.

The drilling permit issued for the 1988 well was not a replacement ("replacement™
implies abandonment of original well) drilling permit, instead it was for a new
well. This means that both wells are to be used for domestic purposes as needed.
The SRBAR claims can be clarified by the claimants to remove any confusion that
might be suggested by the remarks shown on both claims.

As we discussed earlier, the notice of violation regarding the newer pond by the
river is not an Idaho Department of Water Resources notice but instead is a
county matter as far as I can determine. Of course, that pond can be part of any
discussion that ensues between the interested parties and this department.

~

Sincerely,

Stéve Lester
Water Rights Supervisor

¢t T. Fease & K. Ellensohn MICROF‘LMED
JUN 2 2 2000
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE

STATE OF IDAHO

IN THE MATTER OF APPLICATION )
FOR PERMIT NO. 63-12384 INTHE ) NOTICE OF CONFERENCE
NAME OF KENLEY J. HINRICH )

)

)

&/OR LISA K. OTOOLE

On March 18, 1997, Kenley J. Hinrich &/or Lisa K. Otoole filed with the Department of
Water Resources (department) an application for permit to appropriate the public waters of the State
of Idaho. The application was protested by the Tim Fease.

The department has scheduled a conference for the protest to be held on Wednesday,
December 10, 1997, at 3:00 p.m. in conference room D of the Department of Water Resources, 1301
N. Orchard, Boise Idaho. The conference will be held in accordance with provisions of Chapters 2
and 17, Title 42, and Chapter 52, Title 67, of the Idaho Code, the adopted Rules of Practice of the
Department of Water Resources, and Rules 40 and 45 of the adopted Rules and Regulations of Water
Appropriation of the Department of Water Resources.

The conference will be conducted in a facility which satisfies the accessibility requirements
of the Americans with Disabilities Act. If you require special accommodations in order to attend,
participate in or understand the conference, please advise the department within (10) days prior to

the conference.

Dated this /X day of /Vﬂ &/ , 1997,

Cho Spack

Gary Spa mafh

NOTICE OF CONFERENCE

U A2 7000




I hereby certify that on the [ Vﬁ day of WWUL , 1997, I mailed a

true and correct copy, postage prepaid, of this document to the applicant(s) and protestant(s) listed:

A@,z;/@

Sue Taylor
Senior Secretary

KENLEY J. HINRICH
&/OR LISA K. OTOOLE
4695 OLD VALLEY RD
EAGLE ID 83616

TIM FEASE

4557 OLD VALLEY RD
4557 OLD VALLEY RD
EAGLE ID 83616

NOTICE OF CONFERENCE

NICROFILMED
JUN 2 2 2008




CONFERENCE AND HEARING PROCEDURE

APPLICATION FOR PERMIT

Section 42-203A, Idaho Code, requires the department to consider the following issues
in connection with an application for permit:

1) Will the proposed appropriation injure other water rights?

2) Is the proposed water supply sufficient for the purpose for which
it is sought to be appropriated?

3) Was the application made in good faith or for delay or speculative
purposes?

4) Does the applicant have sufficient financial resources with which
to complete the proposed project?

5) Is the proposed appropriation in the local public interest, which is
defined as the affairs of the people in the area directly affected by
the proposed use?

6)  Is the proposed use contrary to conservation of water resources
within the state of Idaho?

BURDEN OF PROOF

The Applicant has the initial burden of proof on issues 1, 2, 3, 4, & 6 above and must
provide evidence for the department to evaluate these criteria.

The initial burden of proof on issue 5 above lies with both the applicant and protestant
as to factors which they are most knowledgeable and cognizant. the applicant has the ultimate
burden of persuasion, however, for this issue.

PROCEDURE

The department generally conducts an informal conference with the parties to determine
the issues and to try to settle a protested matter before a hearing is scheduled. If a hearing is
held, the department will issue a written decision based on the hearing record.

MICROFILMED
JUN 2 2 2600




. CONFERENCE

The purpose of a prehearing conference is to provide the opportunity for the parties and
the department to familiarize themselves with a contested matter and to attempt to resolve the
matter. At the conference, the department may also formulate and simplify the issues, identify
documents to avoid unnecessary proof, exchange proposed exhibits or prepared testimony, limit
witnesses, discuss settlement offers, schedule hearings, establish procedure at hearings and

address other matters that may expedite orderly conduct and disposition of the proceeding or its
settlement.

HEARING

The department will tape record the hearing. Copies of a hearing tape are available upon
written request and the payment of the cost of reproducing the tape.

The hearing likely will be conducted by a hearing officer appointed by the Director rather
than the Director himself. If so, the hearing officer will prepare a recommended order for the
Director’s consideration. Parties can file a petition for reconsideration, exceptions to a
recommended order, briefs in support of the exceptions or may request oral argument. Parties
may seek judicial review of any final order issued by the Director.

Parties may by written stipulation waive their right to a recommended order, particularly
when a shortened decision process is desirable or necessary. Such a waiver does not eliminate
any rights of the parties in connection with the final order of the Director and judicial review
of the order.

EXHIBITS

A party who plans to offer an exhibit as part of the hearing record must provide a copy
of the proposed exhibit to the parties and to the hearing officer prior to any scheduled hearing.

AMERICANS WITH DISABILITIES ACT

The hearing will be conducted in a facility which satisfies the accessibility requirements
of the Americans with Disabilities Act. If you require special accommodations in order to
attend, participate in or understand the hearing please advise the department within ten (10) days
prior to the hearing.

MICROFILMED
JUi¥ 29 2000
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State 0. daho

DEPARTMENT OF WATER RESOURCES

Western Region, 2735 Airport Way, Boise, Idaho 83705-5082 - (208) 334-2190
FAX (208) 334-2348

PHILIP E. BATT
August 7, 1997 GOVERNOR

KARL L DREHER
KINLEY HINRICH DIRECTOR
4695 QLD VALLEY RD
EAGLE ID 83616

TIM FEASE
4557 OLD VALLEY RD
EAGLE ID 83616

Re: Various Water Right Issues:

Gentlemen:

Both of you have visited our office and written correspondence
defending your positions in a dispute that is contentious. I have
listened to both of you present your respective sides of the story
and your descriptions of the behavior and demeanor of the other
person. Each of you describe the activities of the other with some
indignation. The facts described by each of you don’t seem to
match up well. Nonetheless, I will attempt to recite facts that I
think are not in dispute with respect to the use of water:

1. Each of you has a pond that is hydrologically connected
to the other. It appears that both of the ponds were
constructed in a natural drainage area that may once have been
a part of the Middleton Mill Ditch. The Fease pond is
hydrologically upstream of the Hinrich pond.

2. A pond was or is presently being constructed by Fease
near the Boise River on his property. The purpose of the
construction is unknown at the present time.

3. Surface water rights are delivered from the Boise River
to both the Fease and Hinrich properties. The surface water
rights irrigate the Fease and Hinrich properties.

4. Fease operates a nursery business on a portion of his
property. Both the nursery and the residual Fease property
are irrigated by the surface water from the Boise River. In
addition, water from the pond and water delivered from one or
two artesian wells irrigate plants of the nursery. The

nursery plants are irrigated beyond the normal delivery of the
surface water rights.

5. No water rights authorize irrigation by Fease beyond the
normal irrigation season when water is delivered from the
Boise River. M!CRQF,LMED
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6. Hinrich filed two applications for permit for use of

water in his pond. One application, now advertised and
protested by Fease, proposes diversion of water for storage
and aesthetic storage. Another application proposes

irrigation from the pond, but is being held until the
department begins processing applications.

7. Fease has not filed any water right applications to
authorize storage in either of his two ponds. Furthermore, no
water rights are on file authorizing diversion from ground
water for irrigation by Fease.

The Idaho Department of Water Resources (IDWR) has not
required every owner of a recreational storage pond on the Boise
River to obtain a water right for the storage. If a dispute about
the use of water arises, however, a water user can protect himself
by obtaining a water right for his use. I understand that Hinrich
filed his water right applications according to this understanding.
IDWR has not yet regulated the use of water in recreational ponds.
This policy may change in the future, however, if the use of water
along the Boise River is more highly scrutinized. Your dispute is

forcing IDWR to look at the use of water in your ponds in greater
detail.

If the facts I have represented above are correct, you should
adhere to the following instructions:

1. IDWR has not required a water right for storage of water
already diverted if the reservoir stores and the water stored
is released from the reservoir with a 24 hour period. Again,
we have not enforced this rule strictly. IDWR will not
regulate the diversion of ditch water to your reservoirs if
water is being continuously diverted to the reservoir, and you
are regularly diverting water from the reservoir in quantities
not exceeding what was diverted into the reservoir. 1In other
words, the level of the reservoir should remain relatively

constant. The reservoir should not be drawn down
significantly.

2. Any irrigation beyond the time when Boise River water is
not being delivered without a water right is a violation of
the law, IDWR will not allow the diversion of water after the
irrigation company’s ditches are not delivering surface water.

Fease represented to me that September is not a good time for
a conference. Hinrich indicated that the last two weeks of October
are not a good time for a conference. I will schedule a conference
the first two weeks of November. By then, the water should be
turned ocut of the ditches and any irrigation without a water right

should cease.
g’ ncerei;‘ , E

Mi
Gary Spackman CROF ILMEp
GS:st JOH 3 - ;




RECEIVED
July 18, 1997 JUL 181997

To whom it concerns, ngg&gﬁsggggﬁs
On July 17, 1997, when I arrived home from work, I noticed that our pond’s water level was down several
inches from what it had been the previous day. We believe that the cause of the drop is due to the
construction of a new, upstream pond next to the Boise river or because of the use of another upstream

pond for irrigation purposes, or both. We would like the Department of Water Resources to investigate

the cause of the drop in the water level in our pond.

We have applied for two water rights with your agency. The first permit, a permit to use our pond for
irrigation purposes, has been accepted, but we were told it would not be processed until the completion of
a state wide study. The second, permit No. 63-12384, was for a water right to store the water in our pond.
This application was advertised in the Idaho Statesman. On Aprii 22, 1997, we received a letter from
Gary Spackman containing a copy of a protest filed against the issuance of the water right. In that letter
and in subsequent phone conversations with Gene, we were told that a conference would be scheduled to
resolve the matter. This conference has not been held. We would also like this matter resolved as soon as
possible.

The people who filled the protest against #63-12384 are Tim Fease and Kathy Ellenschn, owners of a
property adjacent to ours. They run a wholesale greenhouse operation on their property called Old Valley
Farms. They are also the owners of the ponds mentioned in the first paragraph. They are currently using
their existing pond to water their greenhouse operation. They have also used this pond to irrigate their
hay fields. We also believe that they may be using their domestic well to water their greenhouse
operation.

My wife and I both have visited your office on several, separate occasions asking for assistance on water
use refated issues. According to your records, Old Valley Farms, Tim Fease, nor Kathy Ellenschn do not
have any existing water rights nor any outstanding applications to obtain a water right. Why are they
being permitted to use their existing pond for irrigation purposes without a water right?

Last year, your agency and Ada County Developmental services served Old Valley Farms with a cease and
desist order on the pond they are now once again constructing. Apparently they have mget your and
ACDS’s requirements and are being allowed to continue with the construction of this pond. We have
observed water tank trucks taking water from this pond. Again, no water rights exist with this pond and
we wonder why they are being allowed to take water from the pond.

Since both ponds are upstream from our pond, we feel that these activities are impacting our potential
water right. We are requesting Idaho Department of Water Resources to investigate this matter and if you
find violations of water use, that they be addressed. We also request that until a better understanding of
the hydrological connection of the Boise River to our pond, that the construction of the pond currently
being built, be halted.

Kenley Hinrighs N
]

J695 Old Valley Road
Eagle, ID 83616
939-0762 (h)
396-4970 (w) -
M\CROFILMF-U
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State 0. daho

DEPARTMENT OF WATER RESOURCES

Western Region, 2735 Airport Way, Boise, Idaho 83705-5082 - (208) 334-2190
FAX (208) 334-2348

PHILIP E. BATT
GOVERNOR

KARL J. DREHER
DIRECTOR

July 24, 1997

TIM FEASE
4557 OLD VALLEY RD
EAGLE ID 83616

Re: Protest of Application for Permit No. 63-12384 in the Name of
Kenley Hinrichs &/or Lisa K. 0’Toole

Dear Mr. Fease:

Enclosed for your information is a letter to the Department of
Water Resources from Kenley Hinrichs.

We will inform you when we have scheduled a conference in this
matter.

If you have any questions, please call this office.

Sincerely,

Sue Taylor

MICROFILMED
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State o° daho
DEPARTMENT OF WATER RESOURCES

Western Region, 2735 Airport Way, Boise, Idaho 83705-5082 - (208) 334-2190
FAX (208) 334-2348

PHILIP FE. BATT
GOVERNOR

April 22, 1997 KARL J. DREHER
DIRECTOR

TIM FEASE
4557 OLD VALLEY RD
EAGLE ID 83616

Re: Application for Permit No. 63-12384 in the Name of Kenley J.
Hinrich &/or Lisa K. Otoole

Dear Protestant:

This office acknowledges receipt of your protest(s) to the issuance
of a permit pursuant to the above referenced application(s). The
Department suggests you contact the applicant(s) directly in an
effort to determine what is proposed by the application and to
attempt to resolve the protest.

If this office has not been advised within twenty (20) days that
the protest(s) have been resolved, the matter will be scheduled for
conference. The following are the criteria the Department must
consider in either approving or denying an application or permit
(Section 42-203A, Idaho Code):

1. Will the proposed use reduce the quantity of water
under existing water rights?

2. Is the proposed water supply insufficient for the
purposes intended?

3. Is the application made in good faith or for delay
or speculative purposes?

4. Has the applicant sufficient financial resources
with which to complete the project?

5. Will the proposed use under this permit conflict
with the local public interest?

6. Will the proposed use be contrary to conservation of
water resources within the state of Idaho?

If this office can be of further assistance, please contact us.
Sincerely,
Gary Spackman

GS/st
meROFmMED

2 0

~ Celebrating Our Centennial Year of Service to Idaho 18095.1905 ~




State of laho
DEPARTMENT OF WATER RESOURCES

Western Region. 2735 Airport Way, Boise, Idaho 83705-5082 - (208) 334-2190
FAX (208) 334-2348

PHILIP E. BATT
GOVERNOR

April 22, 1997 KARL J. DREHER
DIRECTOR

KENLEY J HINRICH
4695 QLD VALLEY RD

EAGLE ID

83616

Re: Application for Permit No. 63-~-12384

Dear Applicant:

Enclosed is a copy of a protest(s) filed against the issuance of a
permit pursuant to the above-referenced application(s). The
Department suggests that you contact the protestant(s) and attempt
to resolve the protest(s).

If this office has not been advised within twenty (20) days that
the protest(s) have been resolved, the matter will be scheduled for

a conference. The following are the criteria the Department must
consider (per Section 42-203A, Idaho Code):
1. Will the proposed use reduce the guantity of water under
existing water rights?
2. Is the proposed water supply insufficient for the
purposes intended?
3. Is the application made in good faith or for delay
or speculative purposes?
4, Has the applicant sufficient financial resources
with which to complete the project?
5. Will the proposed use under this permit conflict
with the local public interest?
6. Will the proposed use be contrary to conservation of

water resources within the state of Idaho?

Please contact this office if you have questions regarding this
procedure.

Sincerely,

Gary ackman

Enclosure: Copy of protest(s)

GS/st

o)

MICROFILMED
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April 16, 1997 RECEIVED

APR 17 1997
Department of Water Resources WATER RESOURCES
Western Region WESTERN REGION

2735 Airport Way
Boise, Idaho 83705

Re: application #63-12384
Director:

I am writing this letter to protest the application for water rights filed by Kenley Hinricks
and Lisa O’Toole. The water rights involve a pond that was dug on their property this
past Fall/Winter by Tuffy Excavation Company.

Water rights should be denied in this case because the applicants have not complied with
the criteria of Section 42-203A of the Idaho Code. I believe that the proposed use is such
that it will conflict with the local public interest, where the local public interest is
defined as the affairs of the people in the area directly affected by the proposed use.

The applicants have disturbed the natural and historic drainage of our property, which is
adjacent to the applicants’ on their east and the south boundaries, and has sought to do
our property harm by deliberately blocking our access to the drainage by piling fill from
the pond excavation along our common boundaries (refer to the enclosed photographs).
We have asked the applicants to remove the fill and restore the natural drainage or to
present us with a plan that addresses the drainage problem but our request has been
ignored.

I am also concerned that the applicants’ pond may not be in compliance with Ada County
setback requirements from existing drain fields and may create a public health hazard for
the people of the area. The pond was dug as close to the property lines as possible
without consideration for impact on adjacent properties and there may be additional
concerns we have not yet considered.

1 am requesting that your agency perform a site inspection of the applicants’ pond before
determining the permits in question and to advise us on any additional concems we
should be aware of.

Sincerely,
v
; HNan~

Tim Fease PLOT- bi/’
4557 Old Valley Road

Eagle, Idaho 83616

a .
CC: Kenley Hinrick and Lisa O’Toole MCRNOFILMED
X2 008
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The Idaho
PR 16 195 Statesman

\ £5
TER RESOUY
W\J':I\ESTEP-N pEGION P.O. BOX 40, BOISE, IDAHQ 83707-0040 —
LEGAL ADVERTISING INVOICE |
! $189.00
I Account NumberiTrans, # ‘ Identification
! . L .
1100564 ‘Notice of Application for Water Right
! Ordersd By ~ P.O. Numbar " '| Rate ‘ "Run Dates
i ‘ | ‘
Sue Taylor | T ~April 3, 10, 1997 |
‘SUE Taylor ' Estimated Inches | Real Inches
STATE OF IDAHO ! [
'Department of Water Resources, Western Region ' «amaavss i Logal Number
'2735 Airport Way ’ |
Boise 1D 83705-5082 7 1 7311
LEGAL NOTICE
NOTICE OF APPLICATION FOR WATER RIGHT
The following application{s) have been filed ta appropriate the public waters of the State of JANICE HILDRETH ) . being duly
daho: ias-njau ‘}%/ sworn, deposes and says: That she is the Principal Clerk of The
IR T KENLEY . idaho Statesrnan, a daily newspaper printed and published at Boise,
‘é‘z{ﬂéﬂg‘g'ﬁﬁ*“" Ada County, State of Idaho, and having a general circulation therein
Source: GROUNDWATER ) and which said newspaper has been continuously and uninterruptedly
DiversionPt:  LOT3(NWNW) Sec 13T 04N R OIW In ADA County. published in said County during a period of twelve consecutive
Use: RECREATION STORAGE : (15.00 AF) months prior to the first publication of the notice, a copy of which is
AESTHETIC STORAGE (120AR) attached hereto; that said notice was published in The Idaho
Date Flled: 3/24N997 Statesman in conformity with Section 60-108, ldaho Code as
In: ADA County amended, for Twa
TOANROTW S13L ot INWNW) - consecutive weekly single
Pondtilled by shallow around water tobe mitigated by reduction of existing irrigation O consecutive dally O odd skip
$3-12388 insertion(s) beginning with the issue of
FELLOWSHIP CHURCH OF THE NAZARINE, NEW CREATION April 3 1997
3IICOOD ST prit s ) .
BOISE, 183703 . eR and ending with the issue of
Source: ROUNDWATE Ap}”il 1 0 . 1997
DiversionPt.  SESESWSec 14T 04N R 01E in ADA County. ~ g
Use: HEATING {0.530CFS) J=F L
COOL.IN(%mal Diversion: igg%%gﬁg% fﬂ:’(‘&‘{"‘ 7 N jj e
Date Filed: 3/4/1997 , _ s
In; ADA County STATE OF iDAH !
TO4NROTE 514 SESW , ) SS.
63-123%0 COUNTY OF ADA )
JACOBS.RANDY S.
B"'&‘Q'E, 1933'105: ' On this 10th day of April in the year of
Source: MCFARLAND CREEKWS _ - 1997 | before me, a Notary Public, personally appeared
- Tributary: CURRENT CREEK JANICE HILDRETH ~ known or identified
Diversion Pt: SWSE Sec 30 T 05N R 02E in ADA County. to me to be the person whose name subscribed to the within instrument,
Use: WILDLIFE (0.200 CFS) and being by me first duly sworn, declared that the statements therein
R PRO(ECTION on: (eEeE are true, and acknowledged to me that she executed the same.

~ ('“
Date Filed: 1171997 , W

n: ADA Caunty Notary PubligAgr Idaho
TOSN RO2E 530 SWSE

Proposed use Includes a smali on-stream pond covering less than 1/2 acre. amc ﬁﬁ‘#d.mﬁﬁ'-f{_ : Boise, [daho
Permits will be subiect fo all prior water rights. Protests may be submitted based on the My commission expires: S ; ? 7
criteria of Sec, 42-203A, Idaho Code. Any protesf against the approval of this application Paor oaann

must be filed with the Director, Dept. of Water Resources, Western Region, 2735 Airport
Way, Boise, 1D 83705 together with a protest fee of $25.00 on or before Aprfl 21, 1997. g’?'ne
praotestant must also send a copy of the protestio the apslicant.

Kari J. Dreher ’
Director
Pub. Aprit 2 810, 1997 - ' 7m




State oi:ﬁ laho

DEPARTMENT OF WATER RESOURCES

Western Region, 2735 Airport Way, Boise, Idaho 83705-5082 - (208) 334-2190
FAX (208) 334-2348

PHILIP E. BATT
GOVERNOR

KARL J. DREHER
March 26, 1997 DIRECTOR

BALLENTYNE DITCH CO LTD
C/O0 KEITH RICKS

1001 SHOSHONE ST

BOISE ID 83705

Re: Application for Water Right No. 63~12384 in the Name of Kenley
J. Hinrich &/or Lisa K. Otoole

Dear Sir:

Enclosed is a copy of the above referenced application for
water right which may be of interest to you.

Please review the application and return any comments you might
have within two weeks. If you have questions or need
information, feel free to contact this office.

Sincerely,

Gary Spackman
GS:st

Enclosure: Copy of Application

MICROFILMED
UK 2 7 200
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State o/ 1aho
DEPARTMENT OF WATER RESOURCES

Western Region, 2735 Airport Way, Boise, Idaho 83705-5082 - (208) 334-2190
FAX (208) 334-2348

PHILIP E. BATT
March 26, 1997 GOVERNOR

KARL J. DREHER
DIRECTOR

K HINRICH & L OTOOLE
4695 OLD VALLEY RD
EAGLE ID 83616

RE: APPLICATIONS FOR PERMIT NOS. 63-12384 AND 63-12385

Dear Applicants:

Your two applications for permit to appropriate ground water for dual uses will
be handled as follows. Application no. 63-12384 for non-irrigation uses will be
processed without delay due to the apparent lack of any increase in consumptive
use for that proposal. Application 63-12385 for the same system but to be used
for irrigation will be held pending changes in the department’s policy for any
consumptive use filings. Delays related to department actions do not affect the
date of priority or seniority of any application, once established.

Both applications have been revised per your instructions to reflect a storage
capacity of 15 acre feet. The priority dates for both filings have been advanced
to March 24 based on your revision.

Please contact me at your convenience if you have any questions.

Sincerely,

|- AN

Steve Lester
Water Rights Supervisor

MICROFILME &
A58 22 an0n
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State of ,M.aho
DEPARTMENT OF WATER RESOURCES

Western Region, 2735 Airport Way, Boise, Idaho 83705-5082 - (208) 334-2190
FAX (208) 334-2348

PHILIP E, BATT
GOVERNOR

KARL J. DREHER
DIRECTOR

MARCH 26, 1997
Legal Notices Department
THE IDAHO STATESMAN
PO BOX 40
BOISE, ID 83707

Dear Legal Dept.:

Enclosed you will find a legal notice which we wish to have published
on the dates indicated (once a week for two consecutive weekly issues)
in your newspaper. If you cannot publish the notice on the proposed

dates, please contact us immediately.

An affidavit of publication must be submitted to the Department along
with the publication bill. Your cooperation is appreciated.

Please send the affidavit of publication and publication billing to
this office before APRIL 21, 1997.

Yours truly,

SUE TAYLOR
Secretary/Office Coordinator

Encl.

L CAOE LM
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NOTICE OF APPLICATION FOR WATER RIGHT
The Following application(s) have been filed to appropriate the public

waters of the State of Idaho:

MICROFiLME L
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63-12384
HINRICH, KENLEY J

OTOOLE, LISA K

4695 OLD VALLEY RD

EAGLE, ID 83616

Source: GROUNDWATER

Diversion Pt: LOT 3 (NWNW) Sec 13 T 04N R 01W in ADA County.

Use: RECREATION STORAGE { 15.00 AF)
AESTHETIC STORAGE ( 15.00 AF)
Total Diversion: ( 15.00 AF)

Date Filed: 3/24/1997

In: ADA County
TO4N RO1W S13 Lot 3 (NWNW)

Pond filled by shallow ground water to be mitigated by reduction
of existing irrigation use.

G i

N 72700

- M T




Permits will be subject to all prior water rights. Protests may be
submitted based on the criteria of Sec. 42-203A, Idaho Code. Any protegt
against the approval of this application must be filed with the ‘
Director, Dept. of Water Resources, Western Region, 2735 Airport Way,
Boise, Idaho 83705 together with a protest fee of $25.00 on or before

APRIL 21, 1997. The protestant must alsc send a copy of the protest %

to the applicant. ]

KARL J. DREHER, Director
Published: 4/ 3/1997 & 4/10/1997

MICROF A |




For Cffice Use Oniy

L1799 - . 325 gu::% feacd § 22 7
Date é- g- E‘!ZE
- STATE OF IDAHO T
DEPARTMENT OF WATER RESOURCES AECERIVELY
ASSIGNMENT OF PERMIT S
To change the ownership of a pemmit Fdapanmant of Water ssanree -
L_[{¢a 0 Toob , hereby assign to Vl/\ar Y Ne [ap
of, _ Ylqs Ol Valley {ld. Q«[« Ib 36/ /)o&)?if-fzzg
(Full Addrdss) (Phone)

All my right, title, and interest in and to Permit No.__ 4 $- /23 %5 ¢ to
appropriate the public waters of the State of Idaho.

OR (for partial assignments)

The following described portion of my right, title, and interest in and to for
Permit No. to appropriate the public waters of the State of Idaho.
(Describe portion of the application for permit assigned, listing the number of acres in each 40 acre
subdivision, point of diversion location, and amount of the water in cubic feet per second.)

Made this 3 £ day of %FC l’l 2001
L
Permit Holder(s) =~
State of Idaho )
)ss
County of
On this day of W\W 20 0 ] _, personally appeared before me the signer(s) of the above

mstrument who duly acknowledged to me that h@} (they} executed the same.

QM/WA/ﬁ \@//me;m/

Notary Pubhc residing at

D

My commussion expires: 4 , {q h)g\ M'GHDF'LMED
S0 75 o0




* Form Ng. 217 - FOR OFFICE USE ONLY,

29
1 e s
Receipt By: Q12000 e /
Date Receipted2 ~/ ¥- 2/
STATE OF IDAHO

DEPARTMENT OF WATER RESOURCES RECEIVED

PROOF OF BENEFICIAL USE  FEB!1+20

Department of Water Resources

The Idaho Department of Water Resources considers this form a statement that the permit holder(s) has/have completed all
development that will occur under this permit and that water has been applied according to the provisions of the permit for the
beneficial use(s) described below. This form must be accompanied by a license examination fee, when necessary, or be
accompanied by a completed field examination report prepared by a certified water right examiner.

1. permitNo.__ 03~/ 23 % C{ Telephone No. (203) 3, 2-284S

2. Name of Permit Holder(s): Keul ;\1 HfhfI(-hs / LiSa O ' Toole
3. Mailing Address;,__ 4 %02 5. /qubua(.m

City Boise state_ LD _zip §3 709
4. Source of Water: __ & { ouwc)\uuq FG’/L If GROUNDWATER (\{g{}%ate Drilled: mo. lyr.
a. Well Driller: Drilling Permit Number: - - -

5. Use(s) (as authorized by the water right parmit):

Domestic (No. of households): Stockwater (No. and type of stock):
irrigation (No. of acres): Other:; EQOLQCL}"M S/*of [ % ¢ / Aes }“}u A k(/% rqg_ £
6. Total rate of diversion and/or valume for which proof is submitted: cfs OR /5, 0 acre feet

7. Measuring Device Requirement: (refer to the approval conditions on your permit and respond accordingly)
( This question is not aptional. Please check either yes or no. Proofs refurned not chacked accordingly, will be considerad incomglets)

Measuring Device: |s a measuring device required? Yes or No_¥
kHas the measuring device been installed? Yes or No _
8. Fee Enclosed: $ .5C/ 1990 (See Fee Schedule on back of the instructions for filing proof of beneficial use)

8. Person to contact to accompany the Department representative during field examination of the water system.
Neme: [ iSe Q' Todle Telephone Number: S & 2~ 784S
Address.__ 4/§02 S. Lo tricl e 4 6@ [Seo Id §3 7207
10. The information given on this form is my true statement of the extent to which the above numbered permit has

been developed and water has been diverted. [ agree to relinquish any undeveloped portion of the permit to the
State of Idaho.

_A-v—-""""" = )
N
Signature of permit holder: < /“'/é Date: é;/ '20/ 9

{includ your ie, if on behalf of cm&any g organization)
ILMED

“an 35 g




State of Idaho
Department of Water Resources

L4 [
Permit To Appropriate Water
NO. 63-12384

Priority: March 24, 1997 Maximum Storage Volume: 15.0 AF
This is to certify, that KENLEY J HINRICH

LISA K OTOOLE

4695 OLD VALLEY RD

EAGLE ID 83616
has applied for a permit to appropriate water from: GROUNDWATER

and a permit is APPROVED for develcpment of water as follows:

BENEFICIAL USE PERIOD OF USE  RATE OF DIVERSION  ANNUAL VOLUME
RECREATION STORAGE . 01/01 to 12/31 15.0 AF
AESTHETIC STORAGE . 01/01 to 12/31 15.0 AF

Totals 15.0 AF

LOCATION OF POINT(S) OF wans.-_r,-bgz Lot 3( NWNW), Sec. 13, Township 04N, Range 01W
: ADA County

PLACE OF USE: RECREATION STORAGE
TWN_RGE SEC
04N 01W 13 Lot 3 (NWHNW)

2. Subject to all prxor water r1ghts

3. Place of uge is located w1th1n Paxcel 1, Lot 11, Cbmpton
Andrews Tract.

4. As mitigation for thlS approval the appllcant has ceaged usging
water received from Ballentyne Dltch Co. to lrrlgate the land now
covered by the pond surface area. “The:: rlght holder shall
retain ownership of Ballentyne tch Co: shares sufficient to
irrigate the land area coverad by the“'ond hut ahall not utilize
the water represented by those ‘shares to 1rr1gate any land.

5. This permit does not authorize ‘the constructlen ‘of a well or the
withdrawal of water from an existing well.

This permlt igs issued pursuant to the provisions of Section 42-204, Idaho Code.
Witnes aae signature of Director, affixed at Boise, this

‘g_ day of b , 200 o

'55? 77 2009 : Karl J. Dreher, Director




Ident. No. 63-12384

geceiveEY RECEIVED
s STATE OF IDAHO
YRR L DEPARTMENT OF WATER RESOURCES JAN 1 2 1998
WO‘ Wﬂiei'ww APPLICATION FOR PERMIT Department of Water Resources

To appropriate the public wvaters of the State of Idaho

1. Name: KENLEY J HINRICH 208-939-0762
Adress: 4695 OLD VALLEY RD
FAGLE ID 83616

Name: LISA K OTCOLE 208-939-0762
Address: 4695 QLD VAILEY RD
EAGLE ID 83616

2. Source: GROUNDWATER Trib. to:
3. Location of Point of Diversion:Iot 3( NWNW), Sec. 13, Township 04N, Range O01W
ADA County

4, Water will be used for the following purposes:

Purpose From To CFS (or) AF
RECREATTON STORAGE 01701 12/31 10700 /5.0
AESTHETTC STORAGE 01701 12/31 19.00 /5.6

5. Total quantity to be appropriated is:
CFS (and/or) ;?fgo AF
/5

6. Proposed diverting works:
a. Description of ditches, flumes, pumps, headgates, etc.
EXCAVATED POND /5
b. Height of storage dam ~/4 feet; active reservoir capacity 1600
acre~feet; total reservoir capacity /710,00 acre-feet; period of
year when water will be diverted to storage: 1/01 to 12/31 inclusive.
c. Proposed well diameter is inches; proposed depth of well is
feet.
d. Is groundwater with a temperature greater than 85F being sought? NO
e. If well is already drilled, when?
Drilling Firm
Well was drilled for

7. Time required for the completion of the works and application of
the water to the proposed beneficial use is 1 year(s).

1118 5

<t £ ’[3 Zﬂnﬂ

¥ & Yzas gﬁwm# 3/&5/47 pen 7feufiy  Telens s ,W/,;a&

T




Ident. No. 63-12384
Page 2

8. Place of Use: RECREATION STORAGE (ﬂu%/:& /9/“ Same  pé- At ’%J"'JJ)

TWN RGE SBEC
04N O1W 13 Lot 3 (NWNW)

9. a. Who owns the property at the point of diversion?
AFPPLICANT
b. who owns the land to be irrigated or place of use?
APPLICANT
c. If the property is owned by a person cother than the applicant,
describe the arrangement enabling the applicant to make this filing.
10. Remarks: ﬂt\/ﬂ( 'ff//é“{ f) shetlin 7(Lau-~( e Fo d¢ M'fl)’ﬂfy % ReduArn #
s @arhly AafAt i€
11. Map of proposed point of diversion and place of use attached? }\]

BE IT KNOWN that the undersigned hereby makes application for permit to
appropriate the public waters of the State of Idaho as herein set forth.

W
4-94 77 Mﬂq

Received by % pate %~ 159 FTine 100 Preliminary check by i
¥FtFee § 50O 200-66 Receipted by (., #4022039 Date 3/18/1997
Publication prepared by ___/—  Date$2-7 Published m%ﬂ,
Publication approved A7 Date #-2,-97 ' 370,37
" g pad L AppE 50 eac
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24 No. BO17704

LA pan T e f Vo [T oLy "L INS IRUMENT NU.
‘5@9
i s RECORD OF SURVEY
‘C‘;“WMZS FOR
No. —
oo _f MARK BRIDGEWATER
T f LOT 11 OF COMPTON ANOREWS TRACT
e | 10T 8 | STUATEDINHES*‘I/‘HFSEC’HWHM
2 4 Lor 7 l l GOVERNMENT LOT 3 AND ACCRETION GROUND N SECTION 13,
i ( : TAN, RIW, B
w| N AL ADA COUNTY, IDAHO >
8 T i APRIL, 1991 0
i | | A D
g | !
2 | |
| | # = &=
! ! | T o~
1 ,l 5 BYSI4RE | 2661.83 - # 8 i
[ -7
F/D‘ FJ/DV l 1/4 m/ ® AAE 1 = 100 9 =
l . a ] i CPAF No. 7734805 s -
i R erae ’ P |
5 -—
2 j, I:_; | l LEGEND
B | - | | —— —  BOUNDARY LINE
g | 2 | i e ————  LOT BOUNDARY
8 CURVE DATA e
"’{ I z " f } CURVE DELTA  RADUS ARC  TANGENT GHORD (GHORD BRC EASEMENT BOUNDARY
I PARCEL 2 | J : e T nm nm e BN 2o ot - EXSTING FENCELINE
i 386,63 SG. FT f & FOUND BRASS CAP
| lg ) 3 | /) L FOUND ALUMINUM CAP
| 2 g | s s FOUND 1/2° IRON PN
f - ~ . SET 1/2° » 24" RON P w/CAP
| II / 4 CACULATED POINT
| | e éé. {1320.00) DATA OF RECORD
J 4 (691.4] PLATTED DIENSION
| // ROS No. 546 BY L0, HOWARD N 1508 Por BOD TARSTON,
| 1
2 L ' L// =t THE MEAN HIGH WATER UNE OF THE BOISE RIVER AS CERTIFICATE OF SURVEYOR
g — A2 ESTABUSHED BY L HOWARD, P.LS. # 2471, N MARCH,
& 1901 AND ACCEFTED BY THE IDAHO DEPARTMENT OF LANDS. I, PATRIGK A TEALEY, PLS NO. 4347, STATE OF IDAHO,
w - DO HERERY CERTIFY THAT THE SURVEY REPRESENTED
] IP—— 5140'%4125 ON THIS PLAT WAS PERFORMED BY ME OR UNDER MY
S 234,48 . DIRECT SUPERVISION AND IS N ACCORDANCE WITH THE
8 - LAWS OF IDAHO RELATING TO SURVEYS.
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ident. No. 32— 224

FORM 202

26 STATE OF IDAHO
RECEIVED DEPARTMENT OF WATER RESOURCES
APPLICATION FOR PERMIT
FEB 25 197 To appropriate the public waters of the State of Idaho
WATER RESOURCES _
WESTERN REGION :
1. Name of Applicant _K¢ [‘-\-‘Wn‘dq o LU‘\ o' Toole— Phone W'UW‘; 2

Mailing address __ 4445 old Uf-iuéu BA . Eagle TD_ §3410.
2. Source of water supply %(Quu. d waﬁ L :“"WMhlch is @ tributary of ﬂJl@ }Lavbbﬁ:%
3. Location of point of diversionis Township_ 4N Range 1 W Sec.__VLI3 | in the_340 AW 14,
NW 1, 14, Govt.Lot__-3_______ . BM, Ado County;
additional points of diversion if any: Lot s ‘lru%’, Bock 5 o€ plaly p22 3)

4. Water will be used for the fotlowmg pUrPOSEs; TN
Amount, ‘28 acre Aeelior 5{-or Mgé« St o rposes from _I] [ to_ )] (both dates inclusive)
(cfs or acre-feet per annum) i ‘
mmﬁw%ﬂmﬁ—‘—mmﬁﬁa:&bmm dates inclusive)
(cfs br scre-fest per annum) - :
Amount for . w purposes from ; to {both dates inclusive)
" {cfe or acre-feet per annum)
Amount : for _ purposes from __ to (both dates inclusive)
{cfs or acre-feet per annum) : :
Amount for purposes from to (both dates inclusive)
{¢fs or acre-fest per annum)
Amount for purposes from to {both dates inclusive)
{cfs or acre-feet per annum)
5. Total quantity to be appropriated is (a) and/or (b)
cubic feet per second acre feet per annum

6. Proposed diverting works:

a. Describe type and size of devices used to divert water from the source N\ 0 ne. . EM,; memiq A ‘W(@
L‘&Q%Lem.i dilted. Lq qroqf;%gr é Presused $ow Boise Rver t)

b. Height of storage dam _n\B W& ( LN N feet; active Teservoir capacity &0 lo acre-feet; total
reservoir capacity 74 (P) acre-feet

¢. Proposed well diameter is D __inches; proposed depth of well is N!A. feet

d. Is ground water with a temperature of greater than 85°F being sought? ho

e. If well is aiready drilled, when? ﬂ-t& ; Drilling firm lr\ihk, —
Well was drilled for (well owner) n{o{ : Drilling Permit No.

7. Time required for completion of works and application of water to proposed beneficial use is ; years (minimum 1 year)
8. Description of proposed uses (if irmigation only, go to item 9):
a. Hydropower; show total feet of head and proposed capacity in KW. ,
b. Stockwatering;:list number and kind of livestock. ' ‘V“QQOF“ MED
¢. Municipal; show name of municipality. 4 &%{m

L
d. Domestic; show number of households. Yo

. Other; describe fuily,

? 27 ¢ tl réfiirt J'I
T anj /&3'5;9 ,.ng f ‘4’(1"723’ Py j@//)-

-Fe 3/25/%7




9. Description of place of use:
a. If water is for irrigation, indicate acreage in each subdivision in the tabulation below.

b. If water is used for other purposes, place a symbol of the use (example: D for Domestic) in the corresponding place of
use below. See instructions for standard symbols.

T e

WP | RGE T_‘ _m:E ‘ ‘7 _m:w ‘ 7——_ [ Yot
v w | & | A , . | &% |
EEEE
| f
|

Total number of acres to be irrigated

10. Describe any other water rights used for the same purposes as described above. ' am r

11. a. Who owns the property at the point of diversion? M_\lt w‘l':‘(_t’. v I
b. Who owns the land to be irrigated or place of use? de v1.

c. If the property is owned by a person other than the applicant, dascribe the arrangement enabling the applicant to make
this filing:

12. Remarks: _#4 'Dma? wiqy .DN—M M Mm_"_;;_uken bowght it We have wideq e

- df%“d £+. H.t.. dQ MOT had‘ M SW[Q( 0:E L"V{-.l[f'{ Dfn\.-cf "ﬂaq..‘, Gfbu.td
water e overdlow fom owr pomdk dralug inks a pomel I vy n-Ccﬁiquors property.

W%W we do_ast Plont
Wi bggm"!@d with Lishh/ bass bluggitl, gotbish).

13. MAP OF PROPOSED PROJECT REQUIRED - Attach an 834"x11" map clearly identifying the pfoposed point of diversion,
place of use, section #, township & range. (A photocopy of a USGS 7.5 minute topographic quadrangle map is preferred.)

Tina Wr:{ , bat

BE IT KNOWN that the undersigned hereby makes this application for permit to appropriate the public waters

of the State of Idahdimwpg%’form

g el ’

nature #f Applicant (and e, If appllcable)

Received by L~ £ Date2-~5- <7 Time /-2 Prelnmmary check by
Fes § = Receipted by # Date
Publication prepared by Date Published in

Publication approved Date




State of Idaho
DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Boise, ID 83706 - P.O. Box 83720, Boise, ID 83720-0098
Phone: (208) 327-7900 Fax: (208) 327-7866 Web Site: www.idwr.state.id.us

March 12, 2001 DIRK KEMPTHORNE
(Governor

KARL J. DREHER
Director

MARCY DELAP
4695 OLD VALLEY RD
EAGLE ID 83616

RE: Change of Ownership for Water Right 63-12384

Dear Water Right Holder(s):

The department acknowledges receipt of correspondence changing ownership of the
above referenced water right permit to you. The department has modified its records to
reflect the change in ownership and has enclosed a computer-generated report for your
records.

Please note that as of July 1, 1996, water right owners are required to report any
change of water right ownership and any change of mailing address of the owner of a
water right to the department. Notice of the change must be provided to the
department within 120 days of the change. Change reporting forms are available from
any office of the department.

Please feel free to contact this office if you have any questions regarding this matter.

Sincerely,

Jeff Peppersack, Manager
Water Right Permits Section

JP:Kit

Enciosure
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Page 1 of 1

Idaho Department of Water Resources Receipt

Receipt ID C052649
Payment[eorag— Date  [576/577:22:28 PM ion [State
Amount S e’ Received / Regmnl
Payment Check F‘” 5 :

Type Check Number

Payer [OTOOLE LISA K

Comment |WATER RIGHT # 63-12384

Fee Detail

Amount Description Fund FD PCA SO
$25.00 ASSIGNMENTS 0229 21 56103 1155

Signature Line (Dept. Representative)

http://wenet/appsRecptScreens/EnterReceipt.asp 3/9/01




At

State of Idaho
DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Boise, ID 83706 - P.O. Box 83720, Boise, ID 83720-0098
Phone: (208) 327-7900 Fax: (208) 327-7866 Web Site: www.idwr.state.id.us

DIRK KEMPTHORNE
Governor
March 2, 2001 KARL J. DREHER
Director
KENLEY J HINRICH MARCY DELAP
LISA K O'TOOLE 4695 OLD VALLEY RD
4802 S. RAWHIDE EAGLE, ID 83616

BOISE ID 83709
PROOF ACKNOWLEDGMENT LETTER

RE: PERMIT NO. 63-12384

Dear Permit Holder:

The department acknowledges receipt of the proof of beneficial use form
submitted for the above referenced permit. The next step in the process of developing
a water right is for the department to contact you to schedule a field examination to
determine and confirm the use being made of the water, and that it meets the permitted
beneficial use. According to the proof filed with the department we will contact Lisa
O'Toole to accompany the field examiner while inspecting the diversion. If that is not
the correct contact person, please notify me or the IDWR's Western Regional office.

Be advised that Section 42-248, Idaho Code requires you or the owner of this
water right to maintain current ownership and address records on file with the
department. | have enclosed an Assignment of Permit for the current permit holders to
complete and file with the department to assign the permit to Marcy Delap. There is a
$25.00 filing fee associated with the assignment of permit.

If you have guestions regarding the proof or the assignment of permit, piease
contact me at (208)327-7953 or any questions concerning the field examination, please
contact the Western Regional Office of the department in Boise at (208) 334-2190.

Sincerely,

WQW

Deborah J. Gibson
Administrative Assistant
Water Allocation Bureau

Enct. _ MICROFILMED
c: IDWR - Regional Office
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ANALYSIS SHEET FOR PROOF OF BENEFICIAL USE

Permit No.: 63-12384 Reviewed By: dgibson Date: March 2, 2001
Yes  No Yes No

Proof received timely? X Drilling permit required? X

License examination fee X : Drilling permit No.:

required?

Appropriate fee X Drilling permit upgrade

submitted? needed? :

Receipt No.: Well driller's report filed? X

Additional Amount Due; Measuring device reguired? X

Name and address X Measuring device installed?

same as permit?

Are the water uses X Measure device waiver

correct? requested?

Priority Calculation

Date proof received 02/14/2001
Date proof due ~ 06/01/2001
Lapse notice sent -

No. of days iate =0

Holiday allowance +

Priority date + 03/18/1997
New priority date = 03/18/1997

[y

Deficiencies of Actions It : .
eficiencies of Actions em‘:"L P = ?5 W
Acknowledge proof, request ip be filed with the department and correct
the priority date to 3/24/1997. Database incorrect. é
zW Mcgﬁo e J60K 0ty 2ttt adreat
odded Paresd. Dulop ae preasud swrek ofpodice, o¥e.




RECEIVED
FEB 1 4 2001

February 12, 2001
Department of Water Resouyrges
Department of Water Resources
P. O. Box 83720
Boise, ID 83720-0098
attn: Debbie Gibson

Re: Permit #63-12384

Enclosed please find a Proof of Beneficial Use. The form was completed during the
sale/purchase transaction period of the property including the subject pond. I purchased the
home and property at 4695 Old Valley Rd. Eagle in August 2000 from Lisa O’Toole and Kenley
Hinrichs. I just recently received the paperwork from the sellers to obtain ownership of permit of
the pond located on the property.

Per a conversation with Debbie Gibson I am enclosing the original Proof of Beneficial Use and
my check in the amount of $50 for the process of the permit.

I am not certain what is the next step...do I receive a permit in my name? Will someone contact
me for the next step? 1 await to hear from you.

Thank you for your assistance.

Sincerely,

Marcy DeLap
4695 Old Valley Rd.
Eagle, ID 83616
(208)938-5223

MICROFILMED
map 0 3 2601




e PR

State of Idaho

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, P.O. Box 83720, Boise, Idaho 83720-0098
Phone: (208) 327-7900 FAX: (208) 327-7866

DIRK KEMPTHORNE
GOVERNOR

June 8, 2000 KARL J. DREHER
DIRECTOR

KENLEY J HINRICH
LISA K OTOOLE

4695 OLD VALLEY RD
EAGLE ID 83616

PERMIT APPROVAL NOTICE

RE: PERMIT NO. 63-12384
Dear Permit Holder:

The Department of Water Resources (IDWR) has issued the enclosed
permit authorizing yocu to establish a new water right. Please
be sure to thoroughly review the conditions of approval and
remarks listed on your permit.

The permit is a preliminary order issued by IDWR pursuant to

section 67-5243, Idaho Code. It can and will become a final
order without further action by ID leggs a part etitions

for reconsideration or fileg an exception and/or brief as described
in the enclosed information sheet.

Enclosed is a form entitled "Instructions for Proof of

Beneficial Use". Please read the instructions carefully since
you must take further action to develop this permit into a
licensed water right. Also enclosed ig a form entitled "Proof of
Beneficial Use". If your project is already completed, you
should complete and submit this form immediately.

The right to drill a well is not a part of this permit to
appropriate water. Beginning in July of 1987, a statute was
enacted which requires a drilling permit for new well construc-
tion and deepening of existing wells. If the well(s) proposed
for use under this right were drilled or deepened after July 1,
1987, a separate drilling permit must be obtained from this
Department. Please contact the Groundwater Protection Section
located here at this office or our regional office nearest

you.

Also, please note that water right owners are required to report
any change of water right ownership and/or change of mailing
address to the department within 120 days of the change. Failure
to report these changes could result in a $100 late filing fee.
Contact any office of the department or visit the department’s
homepage on the Internet to obtain the proper reporting form.

JRARSAGENIUEAU - . - — e Al i




If you have any questions, please call me at 208-327-7946.

Sincerely,

Shelley W
Water Rights Supervisor

SK:klt

Enclosures

Rajm,



CERTIFICATE OF

I hereby certify that on the 8th day

MATLING

of June, 2000, I mailed

a true and correct copy, postage prepaid, of the foregoing

PRELIMINARY ORDER (Approved Permit)
Water Right No. 63-12384

KENLEY J HINRICH
LISA K OTOOLE

4695 OLD VALLEY RD
EAGLE ID 83616

to the person(s) listed below:

Kari Lynn wansend ;

Secretary

TOFILME
i




EXPLANATORY INFORMATION
TO ACCOMPANY A
PRELIMINARY ORDER

The accompanying order or approved document is a "Preliminary Order" issued by the
department pursuant to section 67-5243, |daho Code. |t can and will become a final order
without further action of the Department of Water Resources (department) unless a party

petitions for reconsideration, files an exception and brief, or requests a hearing as further
described below:

PETITION FOR RECONSIDERATION

Any party may fite a petition for reconsideration of a preliminary order with the department
within fourteen (14) days of the service date of this order. The department will act on a petition
for reconsideration within twenty-one (21) days of its receipt, or the petition will be considered
denied by operation of law. See Section 67-5243(3) |daho Code.

EXCEPTIONS AND BRIEFS

Within fourteen (14) days after (a) the service date of a preliminary order, (b) the service
date of a denial of a petition for reconsideration from this preliminary order, or (c) the failure
within twenty-one (21) days to grant or deny a petition for reconsideration from this preliminary
order, any party may in writing support or take exceptions to any part of a preliminary order and
may file briefs in support of the party's position on any issue in the proceeding with the Director.,
Otherwise, this preliminary order will become a final order of the agency.

REQUEST FOR HEARING

Unless a right to a hearing before the depariment or the Idaho Water Resource Board
(Board) is otherwise provided by statute, any person aggrieved by any final decision,
determination, order or action of the Director of the department and who has not previously been
afforded an opportunity for a hearing on the matter may request a hearing pursuant to section 42-
1701A(3), Idaho Code. A written petition contesting the action of the Director and requesting a
hearing shall be filed within fifteen (15) days after receipt of the denial or conditional approval.

ORAL ARGUMENT

If the Director grants a petition to review the preliminary order, the Director shail allow ali
parties an opportunity to file briefs in support of or taking exceptions to the preliminary order and
may schedule oral argument in the matter before issuing a final order. If oral arguments are to
be heard, the Director will within a reasonable time period notify each party of the place, date and
hour for the argument of the case. Unless the Director orders otherwise, all oral arguments will
be heard in Boise, Idaho.

CERTIFICATE OF SERVICE

All exceptions, briefs, requests for oral argument and any other matters filed with the
Director in connection with the preliminary order shall be served on all other parties to the
proceedings in accordance with IDAPA Rules 37.01.01302 and 37.01.01303 (Rules of Procedure
302 and 303).

MICROFILME S
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FINAL ORDER

The Director will issue a final order within fifty-six (56) days of receipt of the written briefs,
oral argument or response to briefs, whichever is later, unless waived by the parties or for good
cause shown. The Director may remand the matter for further evidentiary hearings if further
factual development of the record is necessary before issuing a final order. The department will
serve a copy of the final order on all parties of record.

Section 67-5246(5), Idaho Code, provides as follows:

Unless a different date is stated in a final order, the order is effective fourteen (14)
days after its issuance if a party has not filed a petition for reconsideration. If a
party has filed a petition for reconsideration with the agency head, the final order
becomes effective when:

(a) the petition for reconsideration is disposed of; or
(b) the petition is deemed denied because the agency head did
not dispose of the petition within twenty-one (21) days.

APPEAL OF FINAL ORDER TO DISTRICT COURT

Pursuant to sections 67-5270 and 67-5272, |daho Code, if this preliminary order becomes
final, any party aggrieved by the final order or orders previously issued in this case may appeal
the final order and all previously issued orders in this case to district court by filing a petition in
the district court of the county in which:

l. A hearing was held,

ii. The final agency action was taken,

iii. The party seeking review of the order resides, or

iv. The real property or personal property that was the subject of the agency action is

located.

The appeal must be filed within twenty-eight (28) days of this preliminary order becoming

final. See section 67-5273, Idaho Code. The filing of an appeal to district court does not itself
stay the effectiveness or enforcement of the order under appeal.

MICROFILMED
Page 2 SR At
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Jun-01-00 10:08A — —

1 ot'l

file:/FUntitled

Ballentyne Ditch Co.LTD
325 N.Park Lane

Eagle, Idaho 83616
6/1/00

Idaho Dept. of Water Resources
ATTN: Sharla Curtis

RE:Permit No. 63-12384
Dear Ms. Curtis;

In response to your letter of 5/30/00,the following should answer your
questions:

Ques. # | : Henrich/O'Toole own 7 fully paid shares. They have not been
re-allocated.

Ques. # 2 :Water per share is one miner's inch.
Ques.#3 :Shares can be re-allocated only to landowners on the same lateral.

As shares represent real property,they cannot be taken if fully paid up.Lisa O"Toole
paid for 7 shares this April. Therefore,re-allocating these shares would be stealing,

James A. Schuck
Sec'ty/Treas.

[ hope this is helpful.

MICROFILMEU
JUN 2 7 2000

&/ 100 11:32 AM




State of Idaho

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, P.O. Box 83720, Boise, Idaho 83720-0098
Phone: (208) 327-7900 FAX: (208) 327-7866

May 30, 2000 DIRKG%EI\él{gggRNE
KARL I DREHER
DIRECTOR
BALLENTYNE DITCH CO
325 PARK LN

EAGLE ID 83616

RE: Appiication for Permit No. 63-12384
in the Name of Kenley Hinrich &/or Lisa O'Toole

Gentlemen:

We are trying to finalize the above referenced application for permit approval and there
are a couple of items for which I need information from you before that process can
continue. The application reflects excavation of a 15.0 af capacity storage pond for
recreation and aesthetic purposes from shallow groundwater. The pond was built on
land previously irrigated with Ballentyne Ditch shares. To offset any consumption
associated with the pond, the applicants are reducing their irrigation via the ditch shares.
I need the following information from you at your earliest convenience:

1) How many shares do Kenley Hinrich and/or Lisa O'Toole hold with Ballentyne
Ditch Co.? Have any shares held by these two individuals been re-allocated
recently?

2) What is the equivalent amount of water associated with a share?

3} What will Ballentyne Ditch Co. do in regards to the now unused shares? Is there a
possibility these shares could be re-allocated? Do you have a system for
guaranteeing such shares will not be re-allocated and that the current holders of
those shares continue to be assessed for those shares even though they are not being
used?

1 would like to ask that you fax me a written response to these questions so that I can use
it as documentation for the water right file. I really appreciate your assistance with this.

If you have any questions, please give me a call.

Sincerely,

Shonts (st

. Sharla Curtis

Sr. Water Resource Agent
MICROFILME =
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APPLICATION FOR PERMIT

STATE OFFICE ANALYSIS
Reviewed by Sharla Curtis on 5‘ 9 } oo

(ﬂ A - ‘ '2%64 Name: ‘:L’lUVU‘uC k/O | 00/& Carp. Officers F&ZA Ad ok v Govt Lots

AREA OF CONCERN: No/Yes 'TVG o

Moratorium
A.Lj ST

~————GWMA  TRUSTNON-TREST

GROUNDWATER: (vFlow Chart)

SURFACE WATER: (+/Flow Chart)

[

DRILLING PERMIT F&G contacted - Yes/No Response
All wells -04 In/Above MSF - WB9
Basin/34 - 034 PLANNING REVIEW/RESPON,
Irr Av/in WD - POS In-stream development - P52
WMD - North/East/West WD - RO4 (WD# )
?{4 cfs/s acres -NoMD £0.20 cfs/others - GYH(POD), O1F or No MD
0.24 ofs/$ acres -067 >0.20 ¢fs 13(P08)
B
Supp igrlirr = only use) - 065-104 SPRINGS/SINK, INAC WD & REST OF STATE
Suppirr (+ other uses) - 100-105 <0.24 cfs/5 acres -NoMD
<0.24 cfs/5 acres = No MD >0.24 cfs/5 acres -01M or No MD
>0 ZATISIS dcres -01M
RIVER BASINS: (W special considerations)
Snake R (01) - W22(P04), N/A
LOCATION: - 007 (w/ remark WB9 if above Weiser)
Beise Eront-LoGeo— - 058 (<B5 GW) Payette - 047(P04) (Payette Lake)
Mitigation -1 SalmoyR (70’s) - 029 (fish screens)
42-248 Area @ZOS—TOS, 81-36) Weiglr R (67) - 086-087
Swan Falls Flag -
Trug - 051(P74) (consumptive uses)
Nod-Trust - 048-049 {consumptive uses or non-cons. > 1.0 cfs)
USES: USES;
STORAGE - IBA-0IH(PO1),01P-18B(P09)NA POWE - 17H-17K (+uses)08A-025(P18)-01N-081(P10}
[RR £5 - R66/RET/RE68/R69 (0.03 cfs/ac) MUNICIP

>fac - R62/R63/R64/R65 (0.02 cfs/ac)
STOCKWATER - R37 (BLM/USFS)

area -022,075
Irr., GW supp to SW -102

2

G - 054-081(P10) DOMESTIC s
FISHPROP - 029(70’S only)-007-042-081(P10) Surfage water - WB3 (Big Wood or Boise above Star Bridge) ﬁ
T/COOL - RO7(injection well) 27A (Payette R)

PROT. -077 restricted area - 70-071-075(no parks/common areas, etc)

use listed separate - WBS

ratorium approvable - W03 (2500 gpd ~ meets domestic definition
i.e. D/convenience store)

BENEFICIAL USEDUE: _ (> 1 01 1200

MISC CONDITIONS/REMARKS: }\3 /4\

Protested Multiple pd’s per %% - W32
Development Period Subd lot desg’(pd) -Ws9

Sy _ - W60 pM\,I&Ul:Q‘“f”,,

>y - 26A(P17) iti - W02 example — 5/50 range M"' .
Ownepship - 004 - 068-074 (allow 120 days for proof due)
Nongonsumptive - 027 Singfe p/d intended -076
Water Quality - 081-R0O7 '

IRRIGATION SEASON - (Per updated map)

OTHER CONDITIONS/REMARKS

“-LUIV\L")(F—‘—’"_)L“Z.{(\/O -]r{;/\ t evmend W g hmaw
Uy Kok Bick
(ool fyyu;_%uw‘*
et §308

COMMENTS 5[%5@ Tt 4o




Form No. 202a. RECEIVED

5/96 STATE OF {DAHO MAY 1 5 2000

DEPARTMENT OF WATER RESOURCES DEPAFTMENT OF WATER RESOURCES
REQUIRED INFORMATION
County:
Description of diverting works:

APPROPRIATION APPLICATION ANALYSIS SHEET
- 2L
INTIALREVIEW BY: Y7/ pate_7/2 6 /57 appuicaTion:__ S5~ I8¢
4 v
Name: (If applicantis a corporation or partnership, names and addresses for the director, officers, and
other partners must be included.)

Address:

Source: (See USGS Quad for names of water sources)

Point of Diversion: {10 acres for spring, lot & block descriptions for Subdivisions, local name)

Quantity: (flow and/or volume) /7»4 Urf) mkﬂ*“'( % 3 /6'5/ 17 pey Gov't. Lots:

Period of use: e P/D

Nature of proposed use: (Include description of use} / P/U

Time required for beneficial use of water:

Place of use or acres irrigated:

Map: (show T, R, §, QQ &/or QQQ)

Subdivision plat: (for > 1 home in restricted area. > 5 homes in non-restricted area}

Signature: (If applicant is corp., partnership, or municipality, title of signatory is required)
Fee:

Yes __ No* In form to receipt: Aﬂ[/fﬂﬂfé A//

ADDITIONAL INFORMATION

AemARK

YES NO
l ____ Overlapping place of use: (Describe source & relationship to present application on next
, page.}
_4 ___ Overlapping point of diversion.
___ _  Field check required: Field check by:
_... _. Field report attached:
__ _«~ Critical groundwater area:
_ _u~ Groundwater management are;
o~ 1992 moratorium: _gee Ml %'*nw
. Copy to SCA staff: {perennial stream non-pump diversion &/or any mining}.
o~ ___ Copyto Dam Safety staff: (for any storage) <c A JFw Fl2s .
_+~ ____Mitigation plan: where ground water replaces surface water for irrigation, request additional
information &/or mitigation plan to address reduced aquifer recharge
____ _~ Send power requirement letter:
— _/ send fish farm requirement letter:
— _7 Power residency affidavit:
__ ___Z Power efficiency form:
o . Diversion greater than 5 cfs or 500 af or irrigation greater than 200 acres: (If yes, attach
_ Large Diversion supplementary analysis sheet.)
____ _. *REQUEST ADDITIONAL INFORMATION FROM THE APPLICANT

DATE REQUESTED
i ADDITIONAL INFORMATION ON REVERSE SIDE:

ASE fy—j e 7’7}‘/J7ZM— /)//OM = ﬁ&;&—t& 6)1?[7"'5
[(VWH /34//&#7{7»/‘1 ﬁ f:'< Co-.

|

+ A/On - m',«z,}




_F{OCESSING APP.NO. _ (7 -/2764

YES NO

d In form for advertising:
S/ Statewide advertising: (> 10 cfs &/or 1000 af)
/ Fee amount, receipt number and date recorded on application:
EN PIES TO:
YES (NO ) NO
| 1.D. Health & Welfare U.S. BLM
1.D. District Health U.S. Forest Service
I.D. Fish & Game Water Dist. #
1.D. Lands > Other 4« //@7@,& 73R o A
Adjudication Bureau N M’
YES NO %\J\’ ju
/ Affidavit of publication receivad:
4 Application published correctly: If not, record action taken.
/ Publication dates and paper recorded on application:
yd Protests received. Final date for protest l’ — )~ 7 7 /g /av
d Protest dates, resolution of protest recorded on application: ~a SR A_ o Pdatims 3
v Recommendations attached: _s‘/tl/ov LR YA
v~ Measuring device required:
.~ Maeasuring port required:
~~ Water delivered by water master? District # w g A CJM“L‘ ﬁ el 74' :'é ; \&é
y Special conditions of approval or cover letter: SR 5/71/%> prases
[ See below for additonal information
Recommended Date or Priority - SAVAL 497 - P‘— L
Recommended by: sz . Date: /e

4

STATE OFFICE REVIEW

See below for additional information. By Date

ADDITIONAL INFORMATION:
/W\z‘m - (£35-1235§ /:‘h\j (rax gl Al = shme fnw‘?i\

T Lvse R i, Rtk e OQAMM ﬁﬁ( &) /U?‘E’{ 20
/}J ﬂ)’ f j’AM6 /4“"(
— W&/)?ff, W‘j—" € Wv\bsc J}?{L afjpp/;wwf)

(PP FR <o, 2l T [ty fo Comest £
[mnm(sd‘ /G#év s W Co Fimen Wﬂ’ﬂ"v M“‘% /Jwﬁ
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SD-4103 Idaho Department of Water Resources Date: 03/26/97

INQUIRY Adjudication Names Screen Time: 07:59:31

Water Right Number: A63-00195 FIRST PAGE

owner Codes: O QOriginal Owner P Present Owner L Lien Holder T Trustee
C Current Owner R Representative S Lessee

K Also Known As A Attorney of Record D Dir Rpt Owner

Last: BALLENTYNE DITCH COMPANY LTD First:
Address: C/0 KEITH RICKS 1001 SHOSHONE ST
City: BOISE
State: ID Zip: 83705~ Phone: (208} 344-1126

Owner Code: C

Name Connector: AND/OR

Last: First:
Address:
City:
State: Zip: - Phone: ( ) -
Oowner Code:
(GOLD4=Prev Screen) (GOLD6=End of Data) (Enter=Exit)
(GOLD5=Next Screen) {GOLD8=Cancel)

/ Lt Talemedt At

FAiLs /Qﬁé)//c,:a‘h;. ,,\;6)/1&; Fhat J?‘d\}:’zﬁ»}
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Ident. No. 63-12384" -

Comments: Date: 3/18/1997 User-ID: CHODGES
Subject: APPLICATION INFO

Pond is an existing excavated impoundment approximately 1/2 acre
in surface area and 20’ deep. The maximum storage assumption

(.5 X 20 = 10) has been taken. Pond fills with shallow ground
water and is presently discharging into Middleton Mill drain.
Pond does not receive water from Middleton Mill drain, as the
upper reaches of the drain have been blocked. Pond will be

used for aesthetic and recreational uses including fish stock-
ing with bass, bluegill and catfish.

Place of use is within Parcel 1 of Lot 11, Compton Andrews tract.

Comments: Date: 3/18/1997 User-ID: CHODGES
Subject: MITIGATION CONCERNS

It is believed by applicant that any consumptive losses from this
pond are offset by reduced irrigation within the five-acre
parcel which they own. Formerly, the property was entirely
irrigated with shares from Ballentyne Ditch. Presently, only
about 2 acres pasture is irrigated with surface water. The pond
and home/lawn cover about 1.5 acres and the balance is not
irrigated (horse corrals or dry).

Comment Date: 3/25/1997 User ID: SLESTER

Subject: ADDITIONAL INFORMATION

Original filing made 2-25-97 subsequently resulted in 2 filings
signed by applicant on 3-18-97. Storage estimate revised to 15 af
per telecon 3-24-97 before advertising, priority advanced to 3-24
as a result. Pond will cover @ 1/2-3/4 acre & have straighter
sides than originally thought. Storage use intended to include a_
refill component. All development to occur on wetted land (see cc
of 1987 NAPP photo for confirmation). Since irrigation water is
controlled by ditch company, it seems more reasonable to have
new application (mitigated by reduced irrigation on site) for
permit than to pursue transfer route. Shallow ground water is
reasonably thought to be tributary to Boise River. There does not
appear to be an increase in consumptive use in this propocsal.

Companion application 63-12385 will be held since includes irrig.
use from same storage system.

-
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MEMORANDUM

RECEIVED
TO: File MAY 1 52000
FROM: Steve Lest% Department of Water Resources
DATE: May 11, 2000
RE : Application for Permit No. 63-12384

I received a verbal request from co-applicant Lisa O’toole to forward this application to the 8.0. to
potentially assist in the sale of the property. The protest in this apphcanon and neighboring applications for
Fease/Ellensohn/Ballentyne Ditch Company were withdrawn. No harm is done in forwardmg the
Hinrich/O’toole application before the others for these stand-alone systems. .

The application was originally filed on 2-25-97 but subsequently split into two filings via the technique in
use at that time to deal with processible (63-12384) and non-processible (63-12385 for irrigation from the
same pond) proposals within the Basin 63 moratorium. Application 63-12384 was revised to increase the
amount of storage prior to advertising (no additional fee needed). The proposed priority date is the date of
the storage increase, 3-24-97.

The pond is fairly small but might include a minor consumptive use aspect. The pond was built on wetted .
land in/near an area irrigated with Ballentyne Ditch company shares (see attached map). The reduction i iny
irrigation via the ditch shares for the applicants’ property will more or less offset any consumption -
associated with the pond. This technique of mitigating possible consumptive use by a reduction of
irrigation of an area served by a surface water system was used earlier in the moratorium, although it has
since fallen out of favor as the preferred technique. We should allow this one as “one in the pipeline” and
avoid complicating the sitnation any more than necessary.

Under the preceding thought, let the mitigation plan be the reduced irrigation. The plan is enhanced by the
site location — a wetted area near the river. This is far from the “dryland scenario” that the moratorium
often addresses. In this manner, the plan incorporates the “request to process” of more recent times by
providing an immediate mitigation plan to address Basin 63 issues. This in turn means that out of basin
issues about flows in the Snake River are not applicable: there will be nothing to mitigate for the
downstream scenario,

The shallow ground water source is considered tributary to the river. The right should be subject to
Watermaster control for that reason, but measuring devices and reporting requirements are not necessary.
The right should include the fill and refill components for a pond. Existing surface water serving the
applicants’ property shouid remain in use to the maximum extent possible, and furthermore should not be
removed from that property.

Please excuse the left-hand side of the file presentation. This was the practice before the recent
update to Application Processing Memo #9, changes to applications. Application Comments were
moved to the right side of the file (attached to staff review form) but should be noted in processing
this application.

Co-applicant O’toole is available at the S.0. if any questions about the application occur.

MICROFILMED
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WROT25NP IDAHO DEPARTMENT OF WATER RESOURCES DATE: 03/26/97
(0D-725) T-R-S PLACE OF USE 1/4 1/4 COMPARISON REPORT PAGE: 1

(WATER RIGHT NUMBERS THAT BEGIN WITH AN ‘*’/ ARE ADJUDICATION CLAIMS)
(QUARTER-QUARTERS WITH A /77 HAVE DIFFERENT ACREAGE AMOUNTS--CHECK THE DATA BASE RECORDS)

NE N SW SE
NE NW W SE NE NW SW SE NE NW SW SE NE NW SW SE
WR-NUMBER SOURCE Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac  SUM

..................................................................................................... smm & me==

TO4N ROTMW S 13

NO HATCHES FOR THIS POU IN AJ-POU-TEMP

40uON

LT A

6300132k BOISE RIVE : : : 1

A6300132K BOISE RIVE : : : : 12 12
$300132L BOISE RIVE : s : : 1 :
6300133k BOISE RIVE : H : : 1 H
A6300133K BOISE RIVE : H : : 12 HE
6300133L BOISE RIVE : : : : i :

Jo,  A6300133L BOISE RIVE : : : : 12 s 12
b\f!‘ A6300134  BOISE R. : 23 33 40 36 : 15 40 40 : 33 36 38 31 : 32 40 38 10 = 485
<-6300186 BOISE RIVE : H 03-1 04-1 H 1 | I 1 : :

6"\ AS300186  BOISE RIVE : 23 M 40 36 : 40 40 : 33 36 38 3 32 40 38 10 « 452

6300187 BOISE RIVE : : I : 1 1 : :
— AG300195 BOISE RIVE : : 5 30 : : : 35
| A6300198AA BOISE RIVE : : 5 30 : : : 35
A5300234  BOISE RIVE : : 5 30 : : : 35
7} A6300258A BOISE RIVE : H 5 30 : : H 35
A6300260B BOISE RIVE : ,.-ﬁ“{ : S 30 H : 35
| A6300264  BOISE RIVE : + ol : 5 30 : : 35
—A6300285  BOISE RIVE : Y PUL A : : 35
6300289  BOISE RIVE-—" ( : 1 : :
< 6302406 WASTE WATE : : 9 38 : : 1 &7
A6302406  WASTE WATE : : 9 38 : H H &7
6304142  GROUNDWATE : : : 1 : : 1
6304342  GROUNDWATE : : 02-2 : : : 2
A6304342  GROUNDWATE : : 02-2 : : : 2
6304500 GROUNDWATE : 01-11 : : : = n
A6304500 GROUNDWATE : : : : :
6307565  GROUNDWATE : : : 12 : : 12
6307857  GROUNDWATE : : : 1 : H 1
AG307857  GROUNDMATE : : : 1 : : 1
6308753  GROUNDWATE : : 02-1 : : : 1
6308963  GROUNDWATE : : : 5 : : 5
A6308963  GROUNDWATE ; H : S : : 5
6309822 GROUNDWATE ; : : 1 = : 1
AG309822  GROUNDWATE : : 1 : : 1
6309929  GROUNDWATE : 06-2 07-9 : : H : 1
A6309929  GROUNDWATE : 06-2 07-9 : : . LI
st —A6315238  BOISE RIVE : : 5 30 : : : 35
Bl A6330136 BOISE RIVE : : : 1 = : 1
ol PLSS DATA LEGAL LOOK : 011 011 1 1 :051 031 041 051 : 1 1 1 1 = 1 H
< PLSS DATA LEGAL LOOK : 07 1 1 1 071 : 1 1 1 1 1 1 1 1 : 1 :
m PLSS DATA LEGAL LOOK : 1 061 1 071 : 1 1 1 1 : 1 1 1 1 : 1 :
o PLSS DATA LEGAL LOOK : 1 061 061 1 : 1 1 1 1 : 1 1 1 1 1 :
PLSS DATA LEGAL LOOK ; 1 1 061 1 =021 1 1 1 : 1 1 1 1 : 1 :
PLSS DATA LEGAL Li00K : 1 1 1 1T 021 1 1 1 1 1 1 1 1 H
4o 6; /2/5?? Haés /"’*’7’- Jhons 5‘:'-"‘& T rMa 1y -7 )
h FA N - —_ .
F 6812385 ?2: 7 ?Z/,qj T T @Wl G/r-p)



P 414 3&Y4 090

US Postat Service

Receipt for Certified Mail
KENLEY HINRICH &/OR

LISA O'TOOLE

4695 OLD VALLEY RD

EAGLE ID 83616

Postage

Cartified Fee

Spacial Delivery Fee

S
Restricted Delivery Fea |77, O

Retum Receipt Showing o
Whom & Dale Delivered

Retum Aeceipt Showing to Whom,
Date, & Addresses’s Address

TOTAL Postage & Fees

Postmark or Data

=5 Form 3800, April 1995




Qlick postage ¢ s to article to cover First-Class postage, certified mail fee, 7
charges forany  .tied optional services (See front).

1. If you want this receipt postmarked, stick the gummed stub to the right of the retum
address leaving the receipt attached, and present the article at a post office service
window or hand it to your rural carier (no extra charge).

2. I you do not want this receipt postmarked, stick the gummed stub to the right of the
ratum address of the article, date, detach, and retain the receipt, and mail the article.

3. If you want a retum receipt, write the certified mail number and your name and address
on a retumn receipt card, Form 3811, and attach it 0 the front of the arlicle by means of the
gummed ends if space permits. Otherwise, affix to back of adticie. Endorse front of article
RETURN RECEIPT REQUESTED adjacent to the number.

4. If you want delivery restricted to the addressee, or to an authorized agent of the
addressee, endorse RESTRICTED DELIVERY on the front of the articte,

5. Enter {ees for the services requested in the appropriate spaces on the front of this
receipt. If retum receiptis requested, check the applicable blocks in #em 1 of Form 3811,

6. Sava this receipt and present it it you make an inquiry.

PS Form 3800, April 1995 (Reverse)



° 4.4 264 089

US Postal Service

Receipt for Certified Mail

DAVID &/OR BEVERLY
PILLOTT

903 BRIARWOOD DR

NAMPA ID 83651

PS Form 3800, April 1995

Postage

Cerlified Fee

Special Delivery Fee

Restricted Delivery Fee

Retum Receipt Showing to
Whom & Date Deliverad

Retumn Recespt Showing 1o Whom,
Date, & Addressee’s Address

TOTAL Postage & Fees

Postmark or Date




Stick postage psto anticle to cover First-Class postage, certified mail fee,
charges for any .lected optional services (See front).

1. If you want this receipt postmarked, stick the gummed stub io the right of the return
address leaving the receipt attached, and present the articie at a post office service
window of hand it to your rural carrier (no extra charge).

2. If you do not want this receipt postmarked, stick the gummeg stub to the right of the
return address of the articie, date, detach, and retain the receipt, and mail the article.

3. If you want a retum receipt, write the centified mail number and your name and address
on & returm receipt card, Form 3811, and attach it to the front of the asticle by means of the
gummed ends i space permits. Otherwise, affix to back of atticle. Endorse front of article
RETURN RECEIPT REQUESTED adjacent {o the number.

4. I you want delivery restricted to the addressee, or to an autherized agent of the
addressee, endorse RESTRICTED DELIVERY on the front of the afticle.

5. Enter faes for the services requested in the appropriate spaces on the front of this
receipt. If retum receipt is requested, check the applicable blocks in tem 1 of Form 3811,

6. Save this receipt and present it if you make an inquiry.

PS Form 3800, April 1995 (Reverse)



P uly 384 0&S
US Postal Service
Receipt for Certified Mail
TIM FEASE
4557 OLD VALLEY RD
EAGLE ID 83616

Postage & E

p
Certifiad Fee

Speciai Delivery Feaw

W
Restricted Delivery Fg

Ganil

Relum Recaipt Showdig to
‘Whom & Date Delivered

Retun Receipt Showing to Whom,
Date, & Addressee's Address

TOTAL Postage & Fees | $§ 2 . 5“;

Postmark or Date ]

PS Form 3800, April 1995




Stick postage 8 to aricle to cover First-Class postage, certified mail fee,
charges for any ..iected optional services (Sea front),

1. # you want this receipt postmarked, stick the gummed stub to the right of the retum
address leaving the receipt attached, and present the article at a post office service
window or hand it to your rural carrier (ho extra charge).

2. i you do not want this receipt postmarked, stick the gummed stub to the right of the
returmn address of the article, date, detach, and retain the receipt, and mail the article.

3. If you want a retum receipt, write the cedified mai number and your name and address
oh a retumn receipt card, Form 3811, and attach it 1o the front of the article by means of the
gummed ends if space pammits. Otherwise. affix 16 back of article. Endorse front of article
RETURAN RECEIPT REQUESTED adjacent to the number.

4. If you want delivery restricted to the addresses, or {o an authorized agent of the
addressee, endorse RESTRICTED DELIVERY on the front of the article.

5. Enter fees for the services requested in the appropriate spaces on the front of this
receipl. If retum receipt is requasted, check the applicable blocks in item 1 of Form 3811.

6. Save this receipt and present # if you make an inquiry.

PS Form 3800, April 1995 (Reversa)



State of Idanu

DEPARTMENT OF WATER RESOURCES

Western Region, 2735 Airport Way, Boise, Idaho 83705-5082 - (208) 334-2190
FAX (208) 334-2348

DIRK KEMPTHORNE
GOVERNOR

April 17, 2000

KARL J. DREHER
DIRECTOR

TIMOTHY F FEASE &/OR
KATHY ELLENSOHN
4557 OLD VALLEY RD
EAGLE ID 83616

KENLEY HINRICH
4695 OLD VALLEY RD
EAGLE ID 83616

BALLENTYNE DITCH CO
325 PARK LN
EAGLEID 83616

Re:  Application for Permit Nos. 63-12459 in the Name of Tim Fease &/or Kathy Ellensohn;
63-12384 in the Name of Kenley Heinrich &/or Lisa O’Toole; Application for Transfer No. 5284
in the Name of Ballentyne Ditch Co.
Ladies and Gentlemen:

We have received withdrawals of protests from the protestants to application nos. 63-
12459, 63-12384 and application for transfer no. 5284. The department will now continue to

process these applications, subject to certain conditions of approval.

If you have any questions please call this office.

Sincerely,
Gary Spackman
GS:st
CC:  Susan Buxton
S. Bryce Farris
Martha G. Wharry
MICROFILMED
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CON.ERSATION MEMORANDUM DATE ?A’a /W

FILE

NAME OF PARTY ZTw; /%qré

EMPLOYEE ﬂ
RE: /J/?J7Léf% A//*J/vay(f

7w calld A Llsk g pendeed s Phlgpont
Jt( yﬂw'ﬁ‘ﬂ"f.

(o % pre'se R,ccch;sp 2wt Lol Arpen)
Fr_Rpel _E3 2384 [ piveits [7 W0 _f1pph) e
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AP PApres Uk /J’}a//evf:;n/e ),

/ST ﬂwénfL A dﬁ@rsdl’# el 7
LA ek 14/71' f#
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pr- LA Anted Saov.
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RECEIVED

RECEIVED
S. Bryce Farris (ISB # 5636) MAR 09 2000
RINGERT CLARK CHARTERED MAR 6 . 2000  waren pesounces
455 So. Third St. WERTERN REGIGH
P.O. Box 2773 | Department of Water Resources

Boise, ID 83701
(208) 342-4591

Attorneys for Tim Fease and Kathy Ellensohn
BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF

APPLICATION FOR PERMIT WITHDRAWAL OF PROTEST
NO. 63-12384 IN THE NAME ON BEHALF OF TIM FEASE
OF KENLEY HINRICHS &/OR AND KATHY ELLENSOHN

LISA O°'TOOLE

R s i i i S i

Tim Fease and Kathy Ellensohn, by and through their attorneys of record Ringert Clark,

Chartered, hereby withdraw their protest in the above-referenced matter.
DATED this §” day of Echruary, 2000.

RINGERT CLARK CHARTERED

e —

S. Bryce Farris
Attorneys for Tim Fease and Kathy Ellensohn
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CERTIFICATE OF SERVICE

W4
I certify that on Febeuary é”‘, 2000, [ mailed copies of this document, postage prepaid, to
the following:

Gary Spackman

Western Region Oftice

Idaho Dept. of Water Resources
2735 Airport Way

Boise, ID 83705

Kenley Hinrichs
4695 Old Valley Rd.

Eagle, ID 83616 .

S. Bryce Farris

WITHDRAWAL OF PROTEST - Page 2

UK 2 7 00




——

State of Idah.

DEPARTMENT OF WATER RESOURCES
Western Region, 2735 Airport Way, Boise, Idaho 83705-5082 - (208) 334-2190

FAX (208) 334-2348
JUIY 12’ 1999 DIRK KEMPTHORNE
GOVERNOR
KARL J. DREHER
TIMOTHY F FEASE &/OR 7 DIRECTOR
KATHY ELLENSOHN '
4557 OLD VALLEY RD -
EAGLE ID 83616
KENLEY HINRICH
4695 OLD VALLEY RD
EAGLE ID 83616
BALLENTINE DITCH CO
325 PARKLN

EAGLE ID 83616
Ladies and Gentlemen:

In November, 1998, I issued an order suspending processing of application for water
right no. 63-12459 in the name of Kathy Ellenschn and Timothy Fease, and application for
transfer no. 5284 (water right no. 63-00289) in the name of The Ballentine Ditch Co. The six
month suspension has now expired.

The purpose of this letter is to inquire about the status of the applications.

I intend to schedule a prehearing conference for this matter unless the parties have shown
that the protests are resolved, or that good cause exists for an additional suspension. I anticipate
scheduling the prehearing conference for September 9, 1999, at 10:00 a.m. at the Western
Regional Office of the Department of Water Resources. If that date conflicts with your schedule,
please provide available dates to me. If a party receives a letter stating a conflict, all parties shall

submit a calendar of available dates to me within one week of receipt of the letter indicating a
conflict.

Sincerely,
%z-vz//’
Gary ackman

GS:st

MICROFILMED
CC: Susan Buxton

Richard Burleigh AN 7 2 2000




BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO

IN THE MATTER OF APPLICATION )
FOR PERMIT NO. 63-12459INTHE )

NAME OF TIM FEASE &/OR KATHY ) ORDER INTERRUPTING
ELLENSOHN, APPLICATION ) APPLICATION PROCESSING
FOR TRANSFER OF WATER RIGHT )

NO. 63-00289 IN THE NAME OF )

BALLENTYNE DITCH CO. LTD, AND )
APPLICATION FOR PERMIT NO. )
63-12384 IN THE NAME OF KENLEY )
HINRICH &/OR LISA O°TOOLE. )
)

Parties for the above entitled matters filed a stipulation to extend hearing dates with the Idaho
Department of Water Resources (IDWR) on November 4, 1998. The stipulation requests that IDWR
postpone a prehearing conference, scheduled for November 9, 1998, and a hearing scheduled for
December 8 and 9, 1998 “to a time convenient with the Department and counsel.”

Rule 40.d. states that an applicant may request in writing that . . . processing be interrupted
for a period not to exceed six (6) months. The request by the parties shall be interpreted as a request
for interruption of processing. Department processing will commence when the parties inform IDWR
that they are ready to proceed, if they are prepared prior to the expiration of six (6) months.

ORDER

IT IS HEREBY ORDERED that processing of application for permit no. 63-12459,
application for transfer of water right no. 63-00289 and application for permit no. 63-12384 is
interrupted for a period not to exceed six (6) months. IDWR will resume processing the application
in six (6) months, or upon notice from the parties, whichever is earlier.

DATED this 6th day of November, 1998.

Gary Spackman I MED
;3 :‘; ﬁ,-;’ 2 p
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CERTIFICATE OF MAILING

I hereby certify that on the 6th day of November, 1998, I mailed a true and correct copy,
postage prepaid, of this document to the applicant(s) and protestant(s) listed:

/
Sue %aylor ;

Senior Secretary

TIMOTHY F FEASE &/OR SUSAN BUXTON ESQ
KATHY ELLENSOHN 999 W MAIN
4557 OLD VALLEY RD BOISE ID 83702
EAGLE ID 83616

RICHARD BURLEIGH
BALLENTYNE DITCH CO. HAWLEY TROXELL ENNIS & HAWLEY
325 PARK LN PO BOX 1617
EAGLE ID 83616 BOISE ID 83701
KENLEY HINRICH
4695 OLD VALLEY RD
EAGLE ID 83616

MICR
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SUSAN E. BUXTON

MOORE & McFADDEN, CHARTERED RECE
Attorneys at Law ECL—NED
999 Main Street, Suite 910 NOV 0 4 1998
Boise, ldaho 83702 WATES pzar
Telephone: (208) 331-1800 WEST T

Facsimile: (208) 331-1202

Attorneys for Kenley Hinrichs & Lisa O'Toole

BEFORE THE DEPARTMENT OF WATER RESOURCES

STATE OF IDAHO

IN THE MATTER OF APPLICATION

FOR PERMIT NO. 63-12459 IN THE NAME

OF TIM FEASE &/OR KATHY STIPULATION TO EXTEND
ELLENSOHN, APPLICATION FOR HEARING DATES

TRANSFER OF WATER RIGHT NO.
63-00289 IN THE NAME OF BALLENTINE
DITCH CO. LTD, AND APPLICATION
FOR PERMIT NO. 63-12384 IN THE NAME
OF KENLEY HINRICH &/OR LISA
O'TOOLE

COMES NOW, RICHARD BURLEIGH, attorney for Tim Fease and Kathy Ellensohn
and SUSAN E. BUXTON, attorney for Kenley Hinrichs and Lisa Q’Toole, and hereby
stipulate and agree that the Idaho Department of Water Resources should extend the dates
presently set for November 9, 1998 for a conference for the protests and December 8 and 9,
1998 for a hearing in the above entitled matter to a time convenient with the Department and
counsel.

This Stipulation is based on the following facts:

1. The parties are attempting to enter into settlement negotiations in this matter.

STIPULATION TO EXTEND HEARING DATES - Page 1 MICROFILMED
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2. Both parties need additional time to conduct discovery procedures pursuant to

IDWR rules.

Dated this fm day of November, 1998.

HAWLEY, TROXELL ENNIS & HAWLEY

Zlﬁchard B./Byfeﬁﬁ\

Dated this 3 day of November, 1998,

MOORE & McFADDEN, CHARTERED

STIPULATION TO EXTEND HEARING DATE?VI-’ ggge 2
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the ‘M. day of November, 1998, I caused to be served
a true and correct copy of the foregoing document by hand delivering the same to the
following: :

L. Glen Saxton, Hearing Officer ‘ .
State of Idaho, Department of Water Resources

Western Region

2735 Airport Way

Boise, Idaho 83705-5082

and depositing the same in the United States mail, postage prepaid, properly addressed to the
following:

STIPULATION TO EXTEND HEARING DATES - Page 3




BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO

IN THE MATTER OF APPLICATION )
FOR PERMIT NO. 63-12459INTHE ) NOTICE OF PREHEARING

NAME OF TIM FEASE &/OR KATHY ) CONFERENCE AND
ELLENSOHN, APPLICATION ) NOTICE OF HEARING
FOR TRANSFER OF WATER RIGHT )

NO. 63-00289 IN THE NAME OF )

BALLENTINE DITCH CO. LTD, AND )
APPLICATION FOR PERMIT NO. )
63-12384 IN THE NAME OF KENLEY )
HINRICH &/OR LISA O’TOOLE. )

)

On March 18, 1997, Kenley Hinrich &/or Lisa O’ Toole filed with the Department of

Water Resources (department) an application for permit to appropriate the public waters of the

State of Idaho. The application was protested by Tim Fease &/or Kathy Ellensohn and Ballentyne
Ditch Co. LTD.

On March 11, 1998, Tim Fease &/or Kathy Ellensohn filed with the Department of Water
Resources (department) an application for permit to appropriate the public waters of the State of
Idaho. On April 20, 1998, Ballentyne Ditch Co. LTD filed with the department an application for
transfer of water right. The applications were protested by Kenley Hinrich.

The department has scheduled a conference for the protests to be held on Monday,
November 9, 1998, at 10:00 a.m. at the Idaho Department of Water Resources (IDWR),
conference room ¢, 1301 N. Orchard, Boise, Idaho. The department has also scheduled a
hearing to be held on Tuesday and Wednesday, December 8 and 9, 1998, at 9:00 a.m. at IDWR,
conference rooms a & b, 1301 N. Orchard, Boise Idaho 83706. The conference will be held in
accordance with provisions of Chapters 2 and 17, Title 42, and Chapter 52, Title 67, of the Idaho
Code, the adopted Rules of Procedure of the Department of Water Resources, and Rules 40 and
45 of the adopted Rules and Regulations of Water Appropriation of the Department of Water

Resources. The presiding officer at the hearing will be Gary Spackman.

ireg
.;:“: PR 5.
NOTICE OF CONFERENCE 1 47 i




The conference and hearing will be conducted in a facility which satisfies the accessibility
requirements of the Americans with Disabilities Act. If you require special accommodations in
order to attend, participate in or understand the conference, please advise the department within
(10) days prior to the conference and/or hearing.

Dated this 9th day of October, 1998.

J

I hereby certify that on the 9th day of October, 1998, I mailed a true and correct copy,
postage prepaid, of this document to the applicant(s) and protestant(s) listed:

Gary Spabkmian

Sue Taylor

Senior Secretary
TIMOTHY F FEASE &/OR SUSAN BUXTON ESQ
KATHY ELLENSOHN 999 W MAIN
4557 OLD VALLEY RD BOISE ID 83702
EAGLE ID 83616

RICHARD BURLEIGH
BALLENTYNE DITCH CO. HAWLEY TROXELL ENNIS & HAWLEY
325 PARK LN PO BOX 1617
EAGLE ID 83616 BOISE ID 83701
KENLEY HINRICHS
4695 OLD VALLEY RD
EAGLE ID 83616
My
CROF, LMep
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CONFERENCE AND HEARING PROCEDURE

APPLICATION FOR PERMIT

Section 42-203A, ldaho Code, requires the department to consider the
following issues in connection with an application for permit:

1)

2)

3)

4)

5)

6)

Will the proposed appropriation injure other water rights?

Is the proposed water supply sufficient for the purpose for which it is
sought to be appropriated?

Was the application made in good faith or for delay or speculative
purposes?

Does the applicant have sufficient financial resources with which to
complete the proposed project?

Is the proposed appropriation in the local public interest, which is
defined as the affairs of the people in the area directly affected by the
proposed use?

Is the proposed use contrary to conservation of water resources within
the state of idaho?

BURDEN OF PROOF

The applicant has the initial burden of proof on issues 1, 2, 3, 4, & 6 above
and must provide evidence for the department to evaluate these criteria.

The initial burden of proof on issue 5 above lies with both the applicant and
protestant as to factors which they are most knowledgeabie and cognizant. The
applicant has the uitimate burden of persuasion, however, for this issue.

PROCEDURE

The department generally conducts an informal conference with the parties to
determine the issues and to try to settle a protested matter before a hearing is

scheduled. If a hearing is held, the department will issue a written decision based on
the hearing record.

Mip R
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CONFERENCE

The purpose of a prehearing conference is to provide the opportunity for the
parties and the department to familiarize themseives with a contested matter and to
attempt to resolve the matter. At the conference, the department may also formulate
and simplify the issues, identify documents to avoid unnecessary proof, exchange
proposed exhibits or prepared testimony, limit witnesses, discuss settlement offers,
schedule hearings, establish procedure at hearings and address other matters that
may expedite orderly conduct and disposition of the proceeding or its settlement.

HEARING

The department will tape record the hearing. Copies of a hearing tape are
available upon written request and the payment of the cost of reproducing the tape.

The hearing likely will be conducted by a hearing officer appointed by the
Director rather than the Director himself. If so, the hearing officer will prepare a
recommended order for the Director’s consideration. Parties can file exceptions to
a recommended order, briefs in support of the exceptions or may request oral
argument. Parties may seek judicial review of any final order issued by the Director.

Parties may, by written stipulation, waive their right to a recommended order,
particularly when a shortened decision process is desirable or necessary. Such a
waiver does not eliminate any rights of the parties in connection with the final order
of the Director and judicial review of the order.

EXHIBITS

A party who plans to offer an exhibit as part of the hearing record must provide
a copy of the proposed exhibit to the parties and to the hearing officer prior to any
scheduled hearing.

AMERICANS WITH DISABILITIES ACT

Any hearing scheduled will be conducted in a facility which meets the
accessibility requirements of the Americans with Disabilities Act. If you require
special accommodations in order to attend, participate in or understand the hearing
please advise the department within ten {10) days prior to the hearing.




SUSAN E. BUXTON

MOORE & McFADDEN, CHARTERED
Attorneys at Law

999 Main Street, Suite 910

Boise, 1daho 83702

Telephone: (208) 331-1800

Facsimile: (208) 331-1202

Attorneys for Applicants

BEFORE THE DEPARTMENT OF WATER RESOURCES

STATE OF IDAHO

IN RE: KENLEY HINRICHS and LISA ) Case No. 63-12384
O'TOOLE, husband and wife, )
)  MOTION TO STAY
Applicants, )
)
)
)

COMES NOW, Applicants, Kenley Hinrichs and Lisa O'Toole, by and through their
counsel of record, Moore & McFadden, Chartered and hereby moves the Department to stay
the above-entitled matter,

This Motion for Stay is based upon Applicants' counsel's upcoming open heart surgery
scheduled for April 27, 1998. Counsel will undergo general anesthesia and will likely require
four-to-six weeks of recovery. See, Affidavit of Susan E. Buxton in support of Motion for
Stay filed concurrently herewith.

The stay should allow continued supplementation of discovery and settlement

discussions by the parties. All new discovery requests, motions, and/or hearings should be

MOTION TO STAY - Page 1 MICROFIME
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stayed until such time as Applicants' counsel has recovered sufficiently to resume this matter.
Applicants’ counsel will inform the Department at such time she has resumed her duties.
’p.
Respectfully submitted this Z.[ day of April, 1998.

MOORE & McFADDEN, CHARTERED

Susan E. Buxton
Attorney for Applicants

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the ”f’gti/ay of April, 1998, I caused to be served a true
and correct copy of the foregoing document by depositing the same in the United States mail,
postage prepaid, properly addressed to the following:

L. Glen Saxton, Hearing Officer

State of Idaho, Department of Water Resources
1301 N. Orchard

Boise, Idaho 83706

Richard B. Burleigh

Hawley, Troxell, Ennis & Hawley
877 W. Main Street, Suite 1000
Boise, Idaho 83702

Attorney for Protestants

Stsan E. Buxton v

MOTION TO STAY - Page 2
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MOORE & McFADDEN, CHARTERED

ATTORNEYS AT LAW

ONE CAPITAL CENTER SUITE 910
999 MAIN STREET BoIsg, ID 83702
TELEPHONE: (208) 331-1800 Fax: (208) 331-1202

SUSANE. BUXTON* MONADOBARANMACK
JOHN]. MCFADDEN*: Of Counse!
MICHAELC, MOORET

PAULA. TURCKE

RECEIVED
*Also Admitted in Oregon
Also Admirtte ashi n
b mitted in Washingto APR 2 1 1998
April 21, 1998 Department of Water Resources

L. Glen Saxton, Hearing Officer

State of Idaho, Department of Water Resources
1301 N. Orchard

Boise, Idaho 83706

Re: In Re: Kenley Hinrichs and Lisa O'Toole
Case No. 63-12384

Dear Mr. Saxton:

Enclosed is an original Motion to Stay and Affidavit of Susan E. Buxton in Support of
Motion to Stay, together with copies of same for filing in the above-referenced matter. Please
conform and return copies to me in the enclosed postage paid envelope. NCN\GR

&\1\%?
Thank you for your assistance in this matter. If you have any questions, please contact

me.
Very truly yours,
MOORE & McFADDEN, CHARTERED
(Jé«ﬂa Gt
onna Everitt
Legal Assistant
SEB:de
Enclosures
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JUN 2 2 2000




SUSAN E. BUXTON

MOORE & McFADDEN, CHARTERED
Attorneys at Law

999 Main Street, Suite 910

Boise, Idaho 83702

Telephone: (208) 331-1800

Facsimile: (208) 331-1202

Attorneys for Applicants

BEFORE THE DEPARTMENT OF WATER RESOURCES

STATE OF IDAHO

IN RE: KENLEY HINRICHS and LISA
O'TOOLE, husband and wife,

Case No. 63-12384

SUSAN E. BUXTON IN
SUPPORT OF MOTION
TO STAY

)

)

) AFFIDAVIT OF
Applicants, )
)
)

STATE OF IDAHO )
County of Ada ) >
SUSAN E. BUXTON, being first duly sworn upon oath, deposes and says:
1. 1 am counsel of record for the Applicants, Kenley Hinrichs and Lisa O'Toole,

in the above-entitled matter.

2. I am scheduled for open heart surgery on April 27, 1998 at St. Luke's Hospital

in Boise, Idaho.
3. [ will undergo general anesthesia and will likely require four-to-six weeks of
recovery.

AFFIDAVIT OF SUSAN E. BUXTON IN SUPPORT OF MOTION TO STAY - Page 1
MICHOFILMED
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Further, your Affiant saith not.

Dated this Z[E day of April, 1998.

‘K —
Buxton )

SUBSCRIBED AND SWORN to before me this Z¢ day of April, 1998.

p /mma G
Notary Public for State of Idaho

Residing in Crria s AN
Commission Expires R -2/ - 2eh

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 2 ‘ﬁd/ay of April, 1998, I caused to be served a true
and correct copy of the foregoing document by depositing the same in the United States mail,
postage prepaid, properly addressed to the following:

L. Glen Saxton, Hearing Officer

State of Idaho, Department of Water Resources
1301 N. Orchard

Boise, Idaho 83706

Richard B. Burleigh

Hawley, Troxell, Ennis & Hawley
877 W. Main Street, Suite 1000
Boise, Idaho 83702

Attorney for Protestants

Susan E. Buxton

AFFIDAVIT OF SUSAN E. BUXTON IN SUPPORT OF MOTION TO STAY - Page 2
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<

Richard B. Burleigh

HAWLEY TROXELL ENNIS & HAWLEY LLP
P. O. Box 1617

Boise, Idaho 83701

Telephone: (208) 344-6000

FAX: {(208) 342-3829

Attorneys for Protestant, Tim Fease

BEFORE THE DEPARTMENT OF WATER RESOURCES
STATE OF IDAHO
IN RE: KENLEY J. HINRICHS and

LISA K. O'TOOLE, husband and
wife,

Case No. 63-12384

)

)

)

) OPPOSITION TC MOTION
Applicants. ) TO SUPPRESS OR IN THE

) ALTERNATIVE MOTION TO

) CORRECT DEPOSITION
}
)

Tim Fease, by and through his attorneys of record,
Hawley Troxell Ennis & Hawley LLP, submits this opposition to
Applicants’ motion to suppress the change sheet to his deposition
submitted pursuant to Rule 30(e). Applicants’ only objection to
the change sheet is that it does not state the reason for making
the changes. However, the failure to state the reasons for
change was merely an oversight. As stated in the affidavit of
Tim Fease filed herewith, the purpose of the changes was to

clarify the testimony in the deposition so that the deposition

MICROFILMED
JUN 2 2 2000
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—

would state the truth. Such changes are appropriate. See, e.g.,
Hodge v. Borden, 91 Idaho 125, 130, 417 P.2d 75 (1966).

Applicants have suffered no prejudice by this
oversight. Nor have they even suggested that they have been
prejudiced. It is impossible to imagine a circumstance in which
they would be prejudiced. Applicants merely rely on a
technicality of Rule 30(e}) for this motion. Their motion should,
therefore, be denied.

In the alternative, Protestant moves the Hearing
Officer for an order allowing him to submit the affidavit of
Timothy Fease filed herewith as the reason for change required
pursuant to I.R.C.P. 30(e}. As noted above, Applicants have
suffered no prejudice as a result of the failure to state the
reason for change in the first instance. Furthermore, Applicants
will have every opportunity to cross-examine Protestant upon the
changes made in the change sheet. Protestant respectfully
requests that Applicants’ motion be denied and that this motion
be granted.

DATED THIS /(f//day of April, 1998.

BMQ\
- RIchard B. @Grléigh
ﬁ%ﬁorneys for Protegtant

Tim Fease 4

MICROFI Mg
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CERTIFTICATE OF SERVICE

I HEREBY CERTIFY that on this éézfday of April, 1998, I
caused to be served a true copy of the foregoing OPPOSITION TO
MOTICON TO SUPPRESS OR IN THE ALTERNATIVE MOTION TO CORRECT
DEPOSITION by the method indicated below, and addressed to each
of the following:

-

Susan E. Buxton JZ:iU.S. Mail, Postage Prepaid
Moore & McFadden, Chartered ___ Hand Delivered

999 Main Street, Suite 910 ____ Overnight Mail

Boise, ID 83702 __ Telecopy

(Attorneys for Applicant)

L. Glen Saxtcn U.S. Mail, Postage Prepaid
Hearing Officer v Hand Delivered Y-76-1%

State of Idaho

Department of Water Resources
1301 N. Orchard

Boise, ID 83706

Overnight Mail
Telecopy

A

- ..‘ \
\\~RicharH—BT’Bpxleigh
L//A,
Mic
OPPOSITION TO MOTION TO SUPPRESS OR IN ROF’LMED
THE ALTERNATIVE MOTION TQ CORRECT DEPOSITION - 3 JUN

& \CL[ENT\D%J&] WT




Richard B. Burleigh

HAWLEY TROXELL ENNIS & HAWLEY LLP
P. 0. Box 1617

Beige, Idaho 83701

Telephone: (208} 344-6000

FAX; (208) 342-3829

Attorneys for Protestant, Tim Fease

BEFORE THE DEPARTMENT OF WATER RESOURCES
STATE OF IDAHO
IN RE: KENLEY J. HINRICHS and

LISA K. O/TOOLE, husband and
wife,

Case No. £3-12384

)

)

)

) AFFIDAVIT OF TIM FEASE
Applicants. )

)

)

)

)

TIM FEASE, being first duly sworn upon oath, deposes
and says:

1. My name is Timothy F. Fease. The information set
forth in this affidavit is based upon my own personal knowledge.

2. On February 24, 1998, my deposition was taken by
the counsel for Kenley J. Hinrichs and Lisa K. O'Toole. I wasg
subsequently given the opportunity to review that deposition and
make changes that I deemed appropriate on the change sheet. I

made the changes outlined in Exhibit 1 attached hereto and on

AFFIDAVIT OF TIM FEASE - 1

G ACLIENTAG?333M002\FEASE . AFF




which my signature appears. These changes were made in a timely
fashion.

The reason for these changes was to clarify the
deposition so that the deposition would state the truth.

Further your affiant sayeth naught.

STATE OF IDAHO )
County of Ada )

. SUBSCRIBED AND SWORN before me this /S*(Hay' of
, 1998.

“‘“Illll".‘

Notary Public r Jdah
Regiding at

My commission expires ;A-/2-2000

AFFIDAVIT OF TIM FEASE - 2 JUN 2 2 2000

G:ACLIENTAD7I33N001NFEASE  AFF




CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this lg& day of éi? ! ;
1998, I caused to be served a true copy of the foregoihg
AFFIDAVIT OF TIM FEASE by the method indicated below, and
addressed to each of the following:

Susan E. Buxton _;:/S.S. Mail, Postage Prepaild
Moore & McFadden, Chartered _____ Hand Delivered

999 Main Street, Suite 910 . Overnight Mail

Boise, ID 83702 ___ Telecopy

(Attorneys for Applicant)

L. Glen Saxton U.S. Mail, Postage Pre%?id

State of Idaho Overnight Mail
Department of Water Resources Telecopy

1301 N. Orchard

Boige, ID 83706

Hearing Officer v~ Hand Delivered «l-16-9

. - N /
Richard B.‘Bﬁﬁégéghy’ e

MICROFI Mg,
3
JUN 2 2 209

AFFIDAVIT OF TIM FEASE -

G:ACLIENTAO73334 001 \FEASE . AFF
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MOORE & McFADDEN, CHARTERED s
ATTORNEYS AT LAW \fojg)}

ONE CAPITAL CENTER SUITE 910
999 MAIN STREET BoOISE, [ID 83702
TELEPHONE: (208) 331-1800 Fax: (208) 331-1202

SUSANE. BUXTON* MONADOBARANMACK
JOHN]. MCFADDEN*% Of Counsel
MICHAELC, MOOREL

PAULA. TURCKE RECE|VED
*Also Admitted in O

+ Also Admirted in \r\ﬁl:;%;lilngmn APR 14 1998

Depariment of Water Resources

April 13, 1998

L. Glen Saxton, Hearing Officer

State of Idaho, Department of Water Resources
1301 N. Orchard

Boise, Idaho 83706

Re: In Re: Kenley Hinrichs and Lisa O'Toole
Case No. 63-12384

Dear Mr. Saxton:
. . . . . . ., C \-Ci;’h
Enclosed is an original Notice of Service, together with a copy of same for filing in the ‘@rf\r»ﬁg;}.\-

above-referenced matter. Please conform and return the copy to me in the enclosed postage— q;i:;';:» "
paid envelope.

Thank you for your assistance in this matter, If you have any questions, please contact

me.

Very truly yours,

MOORE & McFADDEN, CHARTERED

AY
onna Everitt

Legal Assistant
SER:de
Enclosures

MICROFILMED
JUN 22 2000




RECEIVED

APR 1 4 1998
SUSAN E. BUXTON e
MOORE & McFADDEN, CHARTERED pariment of Water Resources
Attorneys at Law
999 Main Street, Suite 910
Boise, Idaho 83702
Telephone: (208) 331-1800
Facsimile: (208) 331-1202

Attorneys for Applicants

BEFORE THE DEPARTMENT OF WATER RESOURCES

STATE OF IDAHO

IN RE: KENLEY HINRICHS and LISA
O'TOOLE, husband and wife,

Case No. 63-12384

APPLICANTS' SUPPLEMENTAL
ANSWERS TO INTERROGATORIES
AND REQUEST FOR PRODUCTION

)

)

)} NOTICE OF SERVICE OF
Applicants, )
)
)

COME NOW, the above-named Applicants, and notifies the Department of service
upon Protestants' counsel of record of Applicants' Supplemental Answers to Interrogatories
and Request for Production. That said document was hand delivered, addressed to Richard B.
Burleigh, Hawley, Troxell, Ennis & Hawley, 877 W. Main Street, Suite 1000, Boise, Idaho
83702, on the fi{ day of April, 1998.

DATED this _E#c?ay of April, 1998.

MOORE & McFADDEN, CHARTERED

s A

Susan E. Buxton
Attorney for Applicants

NOTICE OF SERVICE OF APPLICANTS' SUPPLEMENTAL ANSWERS
TO INTERROGATORIES AND REQUEST FOR PRODUCTION - Page 1

MICROFILMED
YUY 2 7 2009




CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the [é%day of April, 1998, I caused to be served a true
and correct copy of the foregoing document by hand delivering the same to the following:

Richard B. Burleigh

Hawley, Troxell, Ennis & Hawley
877 W. Main Street, Suite 1000
P.O. Box 1617

Boise, Idaho 83701

Attorney for Protestants

and by depositing the same in the United States mail, postage prepaid, properly addressed to

the following:

L. Glen Saxton, Hearing Officer
State of Idaho, Department of Water Resources
1301 N. Orchard

Boise, Idaho 83706

/i

Susan E. Buxton

NOTICE OF SERVICE OF APPLICANTS' SUPPLEMENTAL ANSWERS
TO INTERROGATORIES AND REQUEST FOR PRODUCTION - Page 2

M'CROF”-MED
1UN 2 2 2000




MOORE & McFADDEN, CHARTERED

ATTORNEYS AT LAW

ONE CAPITAL CENTER SUITE 910
999 MAaIN STREET Boisg, ID 83702
TELEPHONE: (208) 331-1800 Fax: (208) 331-1202

SuUsSANE. BUXTON* MONA DOBARANMACK
Jonn]. MCFADDEN*E Of Counsel
MICHAELC, MOORE]:
PAULA. TURCKE
RECEIVED

*Also Admitted in Oregon
t Also Admitted in Washingtnn APR 1 k 1998

April 9, 1998 Depariment of Water Resources

L. Glen Saxton, Hearing Officer

State of Idaho, Department of Water Resources
1301 N. Orchard

Boise, Idaho 83706

Re: In Re: Kenley Hinrichs and Lisa O'Toole
Case No. 63-12384

Dear Mr. Saxton:
Enclosed is an original Motion to Suppress, together with a copy of same for filing in :.C\\ \\C‘v
the above-referenced matter. Please conform and return the copy to me in the enclosed™ NC AN

postage paid envelope.

Thank you for your assistance in this matter. If you have any questions, please contact

me.
Very truly yours,
MOORE & McFADDEN, CHARTERED
Susan E. Buxton

SEB:de

Enclosures

M CROF} L MED
Y27 200




RECEIVED
SUSAN E. BUXTON APR 1 4 1998
MOORE & McFADDEN, CHARTERED Deparment of Walor Resouces

Attorneys at Law

999 Main Street, Suite 910
Boise, Idaho 83702
Telephone: (208) 331-1800
Facsimile: (208) 331-1202

Attorneys for Applicants

BEFORE THE DEPARTMENT OF WATER RESOURCES

STATE OF IDAHO
IN RE: KENLEY HINRICHS and LISA ) Case No. 63-12384
O'TOOLE, husband and wife, )
) MOTION TO SUPPRESS
Applicants, )
)
)
)

COMES NOW, Applicants, Kenley Hinrichs and Lisa O'Toole, by and through their
counsel of record, Moore & McFadden, Chartered and pursuant to the Administrative Rules of
the Idaho Department of Water Resources, Procedure Rule 523, and the Idaho Rules of Civil
Procedure 30(e) and 32(d)(4), hereby move the Department to suppress Protestant Tim Fease's
Change Sheet to his Deposition conducted on February 24, 1998. This motion is based upon
the grounds that Protestant Tim Fease failed to state the reasons for the changes to the
deposition. See Exhibit A attached hereto and incorporated by reference herein.

Rule 30(e) requires in part that "any changes in form or substance which the witness
desires to make shall be entered upon the deposition by the officer with a statement of the

reasons given by the witness for making them." See, also, Hodge v. Borden, 91 Idaho 125,

MOTION TO SUPPRESS - Page 1

M’CROF[L

As 2,
i g3
R &

22 200p




417 P.2d 75. Accordingly, Protestant Tim Fease's Correction Sheet should be suppressed in
its entirety as such changes were not accompanied by a statement of reasons within the thirty-
day time period.

Respectfully submitted this _& " day of April, 1998.

MOORE & McFADDEN, CHARTERED

s

Susan E. Buxton
Attorney for Applicants

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the- ﬁ’ day of April, 1998, I caused to be served a true
and correct copy of the foregoing document by depositing the same in the United States mail,
postage prepaid, properly addressed to the following:

L. Glen Saxton, Hearing Officer

State of Idaho, Department of Water Resources
1301 N. Orchard

Boise, Idaho 83706

Richard B. Burleigh

Hawley, Troxell, Ennis & Hawley
877 W. Main Street, Suite 1000
Boise, Idaho 83702

Attorney for Protestants

Sus3n E. Buxton

MOTION TO SUPPRESS - Page 2
MiCROF ILMEL:

§ y
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3E_SHEET FOR TIMOTHY  _FEASE

——

PAGE LINE BRIH® SHOULD READ REASON FOR CHANGE

10

11

12

13

14

15

16

17

18

1°

20

21

22

23

24

25

36

20

No, becauee I sprinkle irrigate that field now with
ditch water

46 16 The original artesian well does, the old

50 19 Were shut off that would send the water from the
6" well out that

52 22 send it out. I would have to take a

68 16 property line. There is a fence between our

68 17 property now, this fence that is shown on here.

77 5 I have repaired it a couple of times since it
was installed.

109 3 I do not recall.

109 4 (Delete entire line)

109 5 I did talk with the - when the

WITNESS SIGNATURE _ ;gévm»bézeg Z . )szba(;,z
T. FEASE, 2-24-98
MICROFILA;F:LF}
U8 22 2500
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r‘ﬂﬂ —
RECEIVED
MAR 19 1398

Department of Water Resources

Richard B. Burleigh

HAWLEY TROXELL ENNIS & HAWLEY LLP
P. O. Box 1617

Boise, Idaho 83701

Telephone: (208) 344-6000

FAX: (208) 342-3829

Attorneys for Protestant, Tim Fease

BEFORE THE DEPARTMENT OF WATER RESOURCES
STATE COF IDAHO
IN RE: KENLEY J. HINRICHS and

LISA K. O"TOOLE, husband and
wife,

Case No. 63-12384

)

)

)

) NOTICE OF COMPLIANCE
Applicants. )

)

)

)

)

Pursuant to Rule 34 of the Idaho Ruleg of Civil
Procedure, Protestant hereby gives notice that on the {Sfﬁ day

of ﬁAQA(L\ « 1998, he responded to Applicants’ First Set of

Interrogatories and Request for Production of Documents to
Protestants by serving the original of PROTESTANT'S RESPONSE TO
APPLICANTS’ FIRST SET OF INTERROGATORIES AND REQUEST FOR
PRODUCTION OF DOCUMENTS TO PROTESTANTS upon the following person
Or persons:

Susan E. Buxton  MICROFiLMED
Moore & McFadden, Chartered

999 Main Street, SujyN 2702000
Beige, ID 83702

NOTICE OF COMPLIANCE - 1

G ACLIENTAD7333\0024 15T -ROG. ANS




paTep THIS /8 day of /\/(a/\c,[\ , 199

8.

HAWLEY TROXELL ENNIS & HAWLEY LLP

- (4
chard B. Buri
Attorneys for Protestant

Tim Fease

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this (ﬁ% day of

e@@h

S
fM i r

1998, I caused to be served a true copy of the foregoing NOTICE
OF COMPLIANCE by the method indicated below, and addressed to

each of the following:

Susan E. Buxton

Moore & McFadden, Chartered
999 Main Street, Suite 910
Boise, ID 83702

(Attorneys for Applicants)

L. Glen Saxton

Hearing Officer

State of Idaho

Department of Water Resources
1301 N. Orchard

Boise, ID 83706

NOTICE OF COMPLIANCE - 2

U.S. Mail, Postage Prepaild

_Mﬁ/Hand Delivered
Overnight Mail
Telecopy

Hand Delivered
Overnight Mail

V//U.S. Mail, Postage Prepaid

Telecopy

Richérd’g/ Bﬁ?léfgh

MFCHOFILMED
JUN 2 2 2000

G:\CLIENT 07333\ 001AIST-ROG  ANS
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MOORE & McFADDEN, CHARTERED F”M

ATTORNEYS AT LAW

ONE CAPITAL CENTER® SUITE 910
999 MaIN STREET® BoIsg, ID 83702
TELEPHONE: (208) 331-1 800® Fax: (208) 331-1202

SUSANE. BUXTON* MONA DOBARANMACK
JOHN]. MCFADDEN *t Of Counsel
MICHAELC, MOOREt

PAULA. TURCKE

RECE vy ED
*Also Admitted in Oregon
Also Admitted in Washington
f g MAR 0 g 1998
March 5, 1998 A 0 iier Rg
= 2CAater Resourcesg

L. Glen Saxton, Hearing Officer

State of Idaho, Department of Water Resources
1301 N. Orchard

Boise, Idaho 83706

Re: In Re: Kenley Hinrichs and Lisa O'Toole
Case No. 63-12384

Dear Mr. Saxton:

Enclosed is an original Notice of Service of Applicants' Answers to Interrogatories and
Request for Production, together with a copy of same for filing in the above-referenced matter.
Please conform and return the copy to me in the enclosed postage paid envelope.’é"}_::, .

Thank you for your assistance in this matter. If you have any questions, please contact

me.
Very truly yours,
MOO McFADDEN, CHARTERED
: Zz 4 o
Susan E. Buxton
SEB:de
Enclosures

MICROFILMED
JUN 2 2 2000




RECEIVED
SUSAN E. BUXTON
MOORE & McFADDEN, CHARTERED MAR O 6 1998
Attorneys at Law
999 Main Street, Suite 910 Bepartinant of Water Resourcss

Boise, Idaho 83702
Telephone: (208) 331-1800
Facsimile: (208) 331-1202

Attorneys for Applicants

BEFORE THE DEPARTMENT OF WATER RESOQURCES

STATE OF IDAHO

IN RE: KENLEY HINRICHS and LISA ) Case No. 63-12384
O'TOOLE, husband and wife, )
) NOTICE OF SERVICE OF
Applicants, ) APPLICANTS' ANSWERS TO
) INTERROGATORIES AND
) REQUEST FOR PRODUCTION

COME NOW, the above-named Applicants, and notifies the Department of service
upon Protestants’ counsel of record of Applicants' Answers to Interrogatories and Request for
Production. That said document was hand delivered, addressed to Richard B. Burleigh,
Hawley, Troxell, Ennis & Hawley, 877 W. Main Street, Suite 1000, Boise, Idaho 83702, on
the 5"L day of March, 1998.

D o
DATED this 9 day of March, 1998.

MOORE & McFADDEN, CHARTERED

Susan E. Buxton
Attorney for Applicants

APPLICANTS' ANSWERS TO INTERROGATORIES AND
REQUEST FOR PRODUCTION - FILMED

JUN 2 2 2000




CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the & #'day of March, 1998, I caused to be served a
true and correct copy of the foregoing document by hand delivering the same to the following:

Richard B. Burleigh

Hawley, Troxell, Ennis & Hawley
877 W. Main Street, Suite 1000
P.O. Box 1617

Boise, Idaho 83701

Attorney for Protestants

and by depositing the same in the United States mail, postage prepaid, properly addressed to

the following:

L. Glen Saxton, Hearing Officer
State of Idaho, Department of Water Resources

1301 N. Orchard

Boise, Idaho 83706
Susan E. Buxton :

APPLICANTS' ANSWERS TO INTERROGATORIES AND
REQUEST FOR PRODUCTION - Page 2 MICROFILME G

JUN 2 2 2000
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MOORE & McFADDEN, CHARTERED

ATTORNEYS AT LawW

ONE CAPITAL CENTER ® SUITE 910
999 MAIN STREET® Boisg, ID 83702
TELEPHONE: (208) 331-1800° Fax: (208) 331-1202

SUSANE. BUXTON* MONADOBARANMACK
JOHN]. MCFADDEN*t Of Counsel
MICHAELC. MOOREYT

PAULA. TURCKE

*Also Admitted in Oregon R E C E l V E D
1 Also Admitted in Washington
March 3, 1998 MAR 0 4 1998
Departmont of Waler Resources

L. Glen Saxton, Hearing Officer

State of Idaho, Department of Water Resources
1301 N. Orchard

Boise, Idaho 83706

Re: In Re: Kenley Hinrichs and Lisa O'Toole
Case No. 63-12384

Dear Mr. Saxton:

Enclosed is an original Notice of Vacating Deposition Duces Tecum of Protestant
Kathy Ellensohn in order to accommodate settlement negotiations, together with a copy of
same for filing in the above-referenced matter. Please conform and return the copy to me in
the enclosed postage paid envelope.

Thank you for your assistance in this matter. If you have any questions, please contact

me.
Very truly yours,
MOORE & McFADDEN, CHARTERED
Susan E. Buxton

SEB:de

Enclosures

MICROFILMED
1N 2 2 2000




SUSAN E. BUXTON

MOORE & McFADDEN, CHARTERED RECE) VED
Attorneys at Law

999 Main Street, Suite 910 MAR 0 4 1998
Boise, Idaho 83702 o
Telephone: (208) 331-1800 Departesz:n o wizse, Rasources

Facsimile: (208) 331-1202

Attorneys for Applicants

BEFORE THE DEPARTMENT OF WATER RESOURCES

STATE OF IDAHO

IN RE: KENLEY HINRICHS and LISA
O'TOOLE, husband and wife,

Case No. 63-12384

DEPOSITION DUCES TECUM
OF PROTESTANT
KATHY ELLENSOHN

)

)

) NOTICE OF VACATING
Applicants, )
)
)

TO: Protestants Tim Fease and Kathy Ellensohn, and their attorney of record, Richard B.
Burleigh

PLEASE TAKE NOTICE that the deposition of Kathy Ellensohn scheduled for March
4, 1998, at 3:30 p.m. is hereby vacated and will be rescheduled on further notice in the event
settlemnent in this matter is not reached.

nl
DATED this 3 day of March, 1998.

MOORE & McFADDEN, CHARTERED
Susan E. Buxton
Attorneys for Applicants

NOTICE OF VACATING DEPOSITION DUCES
TECUM OF PROTESTANAGGAIHYMELLENSOHN - Page 1

JUN 2.2 2000




CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the z day of March, 1998, I caused to be served a
true and correct copy of the foregoing document by depositing the same in the United States

mail, postage prepaid, properly addressed to the following:

Richard B. Burleigh

Hawley, Troxell, Ennis & Hawley
877 W. Main Street, Suite 1000
Boise, Idaho 83702

Attorney for Protestants

L. Glen Saxton, Hearing Officer

State of Idaho, Department of Water Resources
Western Region

1301 N. Orchard

Boise, Idaho 83706

M&M Court Reporting Service, Inc.
421 W. Franklin
Boise, Idaho 83702

Gth

Susan E. Buxton

NOTICE OF VACATING DEPOSITION DUCES
TECUM OF PROTESTANT %EH%E&EE&QSOHN - Page 2

JUN 2 2 2009
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MOORE & McFADDEN, CHARTERED

ATTORNEYS AT LAwW

ONE CAPITAL CENTER® SUITE 910
999 MAIN STREET® Boisg, ID 83702
TELEPHONE: {208) 331-1800® FAx: (208) 331-1202

SUSANE. BUXTON* MONADOBARANMACK
JoHN]. MCFADDEN*{ Of Counsel
MICHAELC. MOORET
PAULA. TURCKE
RECEIVED

*Also Admitted in Oregon
+ Also Admitted in Washington "AR 0 [ 1998

Department of Water Resources

March 4, 1998

HAND DELIVERED

L. Glen Saxton, Hearing Officer

State of Idaho, Department of Water Resources
1301 N. Orchard

Boise, Idaho 83706

Re: In Re: Kenley Hinrichs and Lisa O'Toole
Case No. 63-12384

Dear Mr. Saxton:
Enclosed is an original Motion for Withdrawal of Motion for Protective Order,
together with a copy of same for filing in the above-referenced matter. Please conform and

return the copy to me in the enclosed postage paid envelope. 31&%

Thank you for your assistance in this matter. If you have any questions, please contact

me.
Very truly yours,
MOORE & McFADDEN, CHARTERED
M@W
Susan E. Buxton /ﬁ"
SEB:hr
Enclosures

MICROFILME L
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RECEIVED
SUSAN E. BUXTON 4
MOORE & McFADDEN, CHARTERED MAR 0 4 1938
Attorneys at Law Department of Water Resources

999 Main Street, Suite 910
Boise, Idaho 83702
Telephone: (208) 331-1800
Facsimile: (208) 331-1202

Attorneys for Applicants

BEFORE THE DEPARTMENT OF WATER RESOURCES

STATE OF IDAHO

IN RE: KENLEY HINRICHS and LISA
O'TOOLE, husband and wife,

Case No. 63-12384

MOTION FOR WITHDRAWAL OF

Applicants, MOTION FOR PROTECTIVE ORDER

PR i

COMES NOW, the Applicants, by and through their counsel of record, Moore &
McFadden, Chartered, and hereby move pursuant to Rule 305, Idaho Rules of Civil
Procedure, to withdraw their Motion for Protective Order filed on March 2, 1998.

This Motion is based upon the grounds and for the reasons that Protestants and
Applicants have come to an agreement regarding responses to discovery propounded by
Protestants and, therefore, request that the Motion for Protective Order filed March 2, 1998,

be withdrawn.

MOTION FOR WITHDRAWAL OF

MOTION FOR PROTECTIVE ORDER - Page 1
MICROFILMZ.

JUN 2 2 2600




Respectfully submitted this 4th day of March, 1998.

MOORE & McFADDEN, CHARTERED

usan E. Buxton
Attorney for Applicants

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 4 day of March, 1998, I caused to be served a true
and correct copy of the foregoing document by hand delivering the same addressed to the

following:

L. Glen Saxton, Hearing Officer

State of Idaho, Department of Water Resources
1301 N. Orchard

Boise, Idaho 83706

and by depositing the same in the United States mail, postage prepaid, properly addressed to

the following:

Richard B. Burleigh

Hawley, Troxell, Ennis & Hawley
877 W. Main Street, Suite 1000
Boise, 1daho 83702

Attorney for Protestants

David and Beverly Pillott
398 South River Rush Lane

Eagle, Idaho 83616
Intervenors f Z:
Susan E. Bu

Xton

MOTION FOR WITHDRAWAL OF
MOTMSARORBROTECTIVE ORDER - Page 2

JUN 2 2 2000
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State of Idauo

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, P.O. Box 83720, Boise, Idaho 83720-0098
Phone: (208) 327-7900 FAX: (208) 327-7866

PHILIP E. BATT
GOVERNOR

KARL J. DREHER

March 5, 1998 DIRECTOR
Susan E. Buxton Richard B. Burleigh David Pillott

MOORE & MCFADDEN HAWLEY, TROXELL, ENNIS 398 South River Rush
999 Main St. & HAWLEY Lane

STE 910 877 West Main St. Eagle, ID 83616
Boise, ID 83702 STE 1000

Boise, ID 83702
RE: APPLICATION FOR PERMIT NO. 63-12384 IN THE NAME OF KENLEY
HINRICHS

Dear Parties:

This letter acknowledges receipt on March 3, 1998 of a
Stipulation to Withdraw Protest and Intervention of David Pillott
and Beverly Pillott (intervenors). Since the stipulation signed by
the intervenors withdraws their protest to the above referenced
application, the department will no longer consider the intervenors
as parties to the matter.

If you have questions, please feel free to contact me.
Sincerely,
%LEN SAXTON ;
Hearing Officer

c: IDWR ~ W. Region
Gary Spackman

MICROFILME L
SUN 2 2 2000




MOORE & McFADDEN, CHARTERED

ATTORNEYS AT Law

ONE CAPITAL CENTER® SUITE 910
999 MAIN STREET® Boisg, ID 83702
TELEPHONE: (208) 331-1800°® FAx: (208) 331-1202

SUSANE. BUXTON* MONA DGBARANMACK
JoHN]. MCFADDEN*t Of Counsel
MICHAELC. MOORET
PAULA. TURCKE
*Also Admitted in Oregon
1 Also Admicted in Washington

March 3, 1998 RECEIVED

L. Glen Saxton, Hearing Officer

State of Idaho, Department of Water Resources Department of Water Rosources
1301 N. Orchard

Boise, Idaho 83706

Re: In Re: Kenley Hinrichs and Lisa O'Toole
Case No. 63-12384

Dear Mr. Saxton:
Enclosed is an original Amended ' Opposition to Protestant's Motion for
Reconsideration, together with a copy of same for filing in the above-referenced matter.

Please conform and return the copies to me in the enclosed postage paid envelope. :’;('5 l%% ,

The exhibits were inadvertently not attached to the Opposition to Protestant's Motion
for Reconsideration which we filed on March 2, 1998.

Thank you for your assistance in this matter. If you have any questions, please contact

me.
Very truly yours,
MOO%E & McFADDEN, CHARTERED
="j:j‘.
Susan E. Buxton
SEB:de
Enclosures

MICROFILIE .
JUN 2 2 72000




RECEIVED

MAR 0 3 1958
SUSAN E. BUXTON
MOORE & McFADDEN, CHARTERED Department of Water Resources
Attorneys at Law
999 Main Street, Suite 910
Boise, Idaho 83702
Telephone: (208) 331-1800
Facsimile: (208) 331-1202

Attorneys for Applicants

BEFORE THE DEPARTMENT OF WATER RESOURCES

STATE OF IDAHO
IN RE: KENLEY HINRICHS and LISA ) Case No. 63-12384
O'TOOLE, husband and wife, )
) AMENDED OPPOSITION TO
Applicants, ) PROTESTANT'S MOTION
} FOR RECONSIDERATION
)
)

COMES NOW, Applicants, Kenley Hinrichs and Lisa O'Toole, by and through their
counsel of record, Moore & McFadden, Chartered and in opposition to Protestants' Motion for
Reconsideration to continue the hearing set in the above-entitled matter for March 17, 1998 at
9:00 a.m. The pleadings filed by the Protestant Tim Fease, downplays the legal issues that
must be reviewed by this tribunal on the request for continuance.

A. Parallel Criminal Case.

Most importantly, Mr. Hinrichs is involved in a criminal matter not of his own

choosing that intimately involves the facts of this case. The preliminary hearing for Mr.

Hinrichs was held Friday, February 27, 1998. At the hearing the prosecution dismissed the
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charges but informed Mr. Hinrichs' legal counsel, Mr. Westberg, that they want to interview
one additional witness and may decide to refile the criminal charges based on that interview.
Without divulging any of Mr. Hinrich's potential constitutional protections with regard to the
criminal claim, the Protestants and the Intervenors are both complainants and witnesses for the
prosecution. The factual matters to be developed in this case before the Department
necessarily include information that could possibly be used against Mr. Hinrichs in the
criminal matter, instigated, at least in part, by Protestants and Intervenors the day after the
December 10, 1997 prehearing conference held by Mr. Spackman in this protest matter.

Protestant’s opposition to continuance unduly restricts the scope of factual issues in
both the administrative and criminal proceedings. Rather than unrelated issues involving
discrete facts, the two cases will necessarily involve entwined issues of credibility and the use
of real and personal property. Protestants have little to risk from this potential overtap unlike
Applicant Hinrichs who is defending himself in a criminal matter and faces at least the
possibility of incarceration. Competent defense of Mr. Hinrichs in the criminal matter simply
will not allow him to testify to any factual issue in the civil proceedings which might have
even potential applicability to any issue in the criminal prosecution. Stated simply, Mr.
Hinrich’s is facing a burden of production in the administrative proceeding that he cannot meet
without waiving fundamental constitutional protections in his criminal case.

B. The Criminal Action and Legal Counsel's Health Delayed Presentation for the
Hearing.

Despite the fact that the criminal case involves conduct that allegedly occurred before

the pending application was initiated, the criminal case was not pending until the current
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administrative hearing date was proposed. The criminal case filing, coupled with Mr,
Hinrichs' legal counsel, Susan Buxton's health concerns, created a timing probiem wherein
preparation for this proceeding was delayed for approximately one (1) month. Mr. Hinrichs
will suffer manifest injustice if Applicants are forced to proceed with the hearing as scheduled.
C. Other Issues.

There exists the need for clarification and/or declarations on part of the Department
with regard to the existence or nonexistence of water rights and uses of water by parties to this
Application prior to proceeding with the hearing on this Application. In a letter dated August
7, 1997, attached here as Exhibit A, Mr. Spackman identifies Protestants' nursery operation as
irrigated from one of their two pbnds, surface waters from Boise River, and/or one or both
wells beyond the normal delivery of the surface water rights. Mr. Spackman's letter also
acknowledges there exist no water rights on file with the Department authorizing diversion
from ground water sources for irrigation by Mr. Fease. Furthermore, Mr. Féase has also
excavated a pond on his property for which no storage water right has been granted and has
filled in an existing structure. Also, as was discussed in the August 7, 1997 letter, the specific
purpose for the construction of the pond on Mr. Fease's property is unknown. Mr. Spackman
also recognizes that at least one of, if not both of, the ponds on Mr. Fease's property are
hydrologically connected to the other. There are numerous issues also related to an October
31, 1997 letter from Steve Lester, Water Rights Supervisor, to Mr. Fease, Exhibit B, attached
hereto and incorporated herein. Mr. Lester directs Mr. Fease to cease utilizing his domestic

wells and pond(s) for irrigating this commercial nursery.
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Mr. Fease has continually irrigated his nursery operation without a water right. It does
not appear that any such water right for irrigation from his domestic wells or his pond(s) for
his commercial operation has been finalized by the Department. See Exhibit C, October 9,
1997 letter from Steve Lester. Exhibit C shows that the wells are for rgsidential use only.
Further, Department records do not demonstrate Protestants’ filing for commercial irrigation
use of said wells in the Snake River Basin Adjudication and Applicants have received no notice
of such filing as has been requested.

Mr. Burleigh's representations regarding the domestic water wells are inaccurate, the
reference to Protestant's wells is relevant to the permit application in that all the ponds,
Applicants' and Protestants' are apparently hydrologically related. The August 7, 1997 letter
from Mr. Spackman indicates that any irrigation practices should not affect the level of the
Applicants’ reservoir, meaning the water level in Applicants' pond "should remain relatively
constant.” It is significant that Protestants’ commercial nursery operation and its use of
domestic wells and pond(s) for irrigation appears to lower the level of Applicants’ pond.
Also, as was discussed in the prehearing conference on December 10, 1998, Mr. Spackman
recognized that these irrigation issues likely would be addressed in this proceeding due to their
related nature.

With regard to Protestants' allegation that the "intended irrigation right of way over
Protestants’ property" is blocked is untrue. This issue was raised by Intervenors, It is curious
then, why Protestants’ legal counsel is concerned if he merely represents the Pillotts to defend

their deposition. Mr. Burleigh's willingness to allege unsubstantiated harm on behalf of the
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Pillotts, suggests his representation goes beyond their deposition. The area in question is not
subject to any dedicated easement or right of way, nor is the subject property blocked.

With regard to Protestants' drainage concerns, there exists no easement for drainage
from Protestants' to Applicants' property. Further, the massive excavation, leveling, and
filling undertaken by Protestants on their property has likely altered the natural drainage.
Accordingly, this is properly the subject of a quiet title action and makes Protestants’ drainage
irrelevant to this case.

CONCLUSION

The criminal case has obviously created additional issues to be considered in this matter
that were not contemplated when the hearing of this matter was set. Further, no immediate
threat of harm has been demonstrated by Protestant. Accordingly, the interests of justice and
conduct of a logical, well-developed hearing on the pending Application necessitate the
requested continuance.

Respectfully submitted this 3 d;y of March, 1998.

MOORE & McFADDEN, CHARTERED

Susan E. Buxton
Attorney for Applicants
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CERTIFICATE OF SERVICE

1 HEREBY CERTIFY that on the gf‘ day of March, 1998, I caused to be served a
true and correct copy of the foregoing document by hand delivering the same addressed to the
following;

L. Glen Saxton, Hearing Officer

State of Idaho, Department of Water Resources
1301 N. Orchard

Boise, Idaho 83706

and by depositing the same in the United States mail, postage prepaid, properly addressed to
the following;:

Richard B. Burleigh

Hawley, Troxell, Ennis & Hawley
877 W. Main Street, Suite 1000
Boise, Idaho 83702

Attorney for Protestants

David and Beverly Pillott
398 South River Rush Lane
Eagle, Idaho 83616
Intervenors

Susan E. Buxton
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State .]daho \‘
DEPARTMENT OF WATER RESOURCES
® Western Region, 2735 Airport Way. Boise. Idaho 83705-5082 - (208) 334-2190
FAX (208) 334-2348
PHILIP E. BATT
August 7, 1997 GOVERNOR
KARL J. DREHER
KINLEY BINRICH DIRECTOR

4695 OLD VALLEY RD
EAGLE ID 83616

TIM FEASE
4557 OLD VALLEY RD
EAGLE ID 83616

Re: Various Water Right Issues:

Gentlemen:

Both of you have visited our office and written correspondence
defending your positions in a dispute that is contentious. I have
listened to both of you present your respective sides of the story
and your descriptions of the behavior and demeanor of the other
person. Each of you describe the activities of the other with some
indignation. The facts described by each of you don’t seem to
match up well. Nonetheless, I will attempt to recite facts that I
think are not in dispute with respect to the use of water:

1. Each of you has a pond that is hydrologically connected
to the other. It appears that both of the ponds were
constructed in a natural drainage area that may once have been
a part of the Middleton Mill Ditch. The Fease pond is
hydrologically upstream of the Hinrich pond.

2. A pond was or is presently being constructed by Fease
near the Boise River on his property. The purpose of the
construction is unknown at the present time.

3. Surface water rights are delivered from the Boise River
to both the Fease and Hinrich properties. The surface water
rights irrigate the Fease and Hinrich properties.

4, Fease operates a nursery business on a portion of his
property. Both the nursery and the residual Fease property
are irrigated by the surface water from the Boise River. In
addition, water from the pond and water delivered from one or
two artesian wells irrigate plants of the nursery. The
nursery plants are irrigated beyond the normal delivery of the
surface water rights.

5. No water rights authorize irrigation by Fease beyond the

normal irrigation season when water is delivered from the
Boise River.
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6. Hinrich filed two applications for permit for use of
water in his pond. One application, now advertised and
protested by Fease, proposes diversion of water for storage
and aesthetic storage. Another application proposes
irrigation from the pond, but is being held until the
department begins processing applications.

7. Fease has not filed any water right applications to
authorize storage in either of his two ponds. Furthermore, no
water rights are on file authorizing diversion from ground
water for irrigation by Fease.

The Idaho Department of Water Resources (IDWR) has not
required every owner of a recreational storage pond on the Boise
River to obtain a water right for the storage. If a dispute about
the use of water arises, however, a water user can protect himself
by obtaining a water right for his use. I understand that Hinrich
filed his water right applications according to this understanding.
IDWR has not yet regulated the use of water in recreational ponds.
This policy may change in the future, however, if the use of water
along the Boise River is more highly scrutinized. Your dispute is
forcing IDWR to look at the use of water in your ponds in greater
detail.

If the facts I have represented above are correct, you should
adhere to the following instructions:

1. IDWR has not required a water right for storage of water
already diverted if the reservoir stores and the water stored
is released from the reservoir with a 24 hour period. Again,
we have not enforced this rule strictly. IDWR will not
regulate the diversion of ditch water to your reservoirs if
water is being continucusly diverted to the reservoir, and you
are reqularly diverting water from the reservoir in quantities
not exceeding what was diverted into the reservoir. In other
words, the level of the reservoir should remain relatively
constant. The reservoir should not be drawn down
significantly.

2. Any irrigation beyond the time when Boise River water is
not being delivered without a water right is a vioclation of
the law, IDWR will not allow the diversion of water after the
irrigation company’s ditches are not delivering surface water.

Fease represented to me that September is not a good time for
a conference. Hinrich indicated that the last two weeks of October
are not a good time for a conference. I will schedule a conference
the first two weeks of November. By then, the water should be
turned out of the ditches and any irrigation without a water right
should cease.

incerely,

O LA’;C...__

Jun Spackman
Y2 ot
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Stat”%}f Idaho
DEPARTMENT OF WATER RESOURCES

Western Region. 2735 Airport Way, Boise. Idaho 83705-5082 - (208) 334-2190
FAX (208) 334-2348

PHILIP E. BATT
October 31, 1997 GOVERNOR

KARL J. DREHER
DIRECTOR

MR TIM FEASE
4557 OLD VALLEY RD
EAGLE ID 83616

RE: USE OF GROUND WATER FOR IRRIGATION PURPOSES

Dear Mr. Fease:

Enclosed is a copy of a complaint received at this office on October 29, 1997
regarding irrigation at your nursery. The complaint refers to the Idaho
Dapartment of Water Resources (IDWR) letter dated August 7, 1997 in which the
parties were informed that IDWR will not allow irrigation without a valid water
right after the ditch company ceases delivering water.

Today’'s letter confirms that you have remained in contact with this office
regarding this subject in an effort to document what you believe tc be a
beneficial use (“grandfather") irrigation right(s} ueing ground water as a
source. PFurthermore, it appears that you are working on other solutions to your
overall water use situation, e.g. transfer application to import water from
another irrigation right(s) to cover any water right deficit that might exist for
your land. No filings have been submitted to this office for irrigation from
ground water for your property.

I recognize that some of the delay in filing the appropriate water right
documents has been due to my delay in responding to yocur requests for technical
information. These delays by IDWR have been regrettable but unavoidable.

Now, hcowever, IDWR must require you to show that continuing irrigation is
aythorized by a water right. Specifically, please provide documentation within
ten (10) dayes of receipt of this letter to verify whether or not you have
adequate water rights to allow irrigation after the surface water is not
avallable. Without authorized water right protection, IDWR will be obligated to
issue a cease and desist order to curtail continued irrigation.

Please contact this office if you need more information.
Sincerely,

S s

Steve Lesater
Water Rights Supervisor

Enclosure: copy of complaint
c: Lisa O°Toocle and Kenley Hinrichs

My CRo
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State  Idaho

DEPARTMENT OF WATER RESOURCES

Western Region, 2735 Airport Way, Boise. Idaho 83705-5082 - (208) 334-2190
FAX (208) 334-2348

PHILIP E. BATT
October 9, 1997 GOVERNOR

KARL J. DREHER
DIRECTOR

K HINRICH & L OTOOLE
4695 OLD VALLEY RD
EAGLE 1D B3616

RE: COPIES OF RECORDS

Dear Kenley and Lisa:

As you requested, enclosed are copies of the records regarding your well and the
Fease/Ellensohn wells. Specifically, the feollowing copies are included.

1. Your well log (originally Bridgewater) for a domestic well drilled in
1991. A well log is identified as a "well driller’s report”.

2. Fease/Ellensohn well log for a domestic well drilled in 1988.

3. Fease/Ellensohn Snake River Basin Adjudication (SRBA) claim no.
A63~17846 dating to 1888 for well water for what appears to be the original home
on the site, now their current dwelling.

4. Fease/Ellenschn SRBA claim no. A63-17848 dating to 1988 for a well
drilled in that year for a second home on the site.

A well log cannot be found in department records for the artesian well. That is
not unusual for older wells.

The driiling permit issued for the 1988 well was not a replacement ("replacement™
implies abandonment of original well) drilling permit, instead it was for a new
well. This means that both wells are to be used for domestic purposes as needed.
The SRBA claims can be clarified by the claimants to remove any confusion that
might be suggested by the remarks shown on both claims.

As we discussed earlier, the notice of violation regarding the newer pond by tne
river is not an Idaho Department of Water Resources notice but instead is a
county matter as far as I can determine. Of course, that pond can be part of any
discussion that ensuee between the interested parties and this department.

Sincerely,

Stdve Lester
Water Rights Supervisor

c: T. Fease & K. Ellensohn
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o ! -~ DEPARTMENT OF WATER RESOUP-ES BALLPOINT PEN
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State law requires that this report be filed with the Director, Department of Water Resources
within 30 days after the completion or abandonment of the well,
1. WELL OWNER 7. WATER LEVEL

Maex Beidecwarese

acaress _ LG5 oLp Valley Kp G/ s D).

Drifing Permit No._03-F/~W-3/6

Water Right Permit No.

Static water level fgw_ feet below land surface.

Flowing? [J Yes B No G.P.M. flow
Artesian closed-inpressure .~~~ ps.i.
Controlled by: (1 Valve 0O Cap {1 Piug
Temperature 54 OF. Quatity _ExpopD

Describe artesian or temparature 120nes below.

2. NATURE OF WORK 8. WELL TEST DATA
ew well O Deepened O Replacement £ Pump O Bajler & Air 0 Other
Well diameter increase
O Abandoned {describe abandonment procedures such as Discharge G.P.M, Pumping Lavel Hours Pumped
materials, plug depths, etc. in lithologic log) &0 1% i
3. PROPOSED USE
Domestic [T lrrigation O Test [0 Municipal 9. LITHOLOGIC LOG
= :)n;ustrial J Stock O Waste stpr()sal ?;‘:Tect;on Bore]  Dopth Wate
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¥ o |7 AY
4. METHOD DRILLED 7 118 rAuEL- X
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5. WELL CONSTRUCTION i’ SARD »*
Casing schedule: R Steel [ Concrete O Other 'g',‘_‘ id——cw‘f; <1
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2;@ inches [,, inches + / feet ZQ feet .
inches inches feet A 1120 | . $4J0 X
inches inches fnt feet
inches inches feet feet
Was casing drive shoeused? [ Yes O No
Was a packer or seal used? {3 Yes 0O No
Perforated? OYes £ No
How perforated? [ Factory [JKnife 0O Torch 0O Gun
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‘Number From To
perforations feet feet
M,
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o,
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AJSB0ONP IDAHO DEPARTMENT OF WATER RESOURCES DATE: 10/09/97
No. AS3-17846 ADJUDICATION CLAIM PROFILE REPORT PAGE : t
OWNER PRIORITY USE PERIOD DIVERSION  DIVERSION
CODE NAME & ADDRESS DATE MATER USE FROM  TO RATE VOLLME
C KATHY A ELLENSONN 12/31/1888 DOMESTIC 01-01 12-31 0.04 CF§
C TIMOTNY F FEASE ceeeeeene .
TOTAL DIVERSION: 0.04 CFS

Water Source: GROUNDWATER Tributary to: Stage: BENEFICIAL USE
Point(s) of Diversion: TO4N ROTW $12 SWSW ADA County
Place of use Legal Description for: DOMESTIC
NE L] SW SE

NENE NWNE SWME SENE

NENW NWNW SWNW  SENW

NESY MWSW SWSV  SESW

NESE NWSE SWSE SESE

T R S :LtAc Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac : Lt Ac Lt Ac Lt Ac Lt AC : Lt Ac Lt Ac Lt Ac Lt Ac
04N 01w 12 : : D : :

POU County: ADA
Non-1rrigation Uses: D/{ HOME M/LAWM
Other Rights: AS3-17848

Other Mater Rights with Same Point(s) of Diversion with Stage (Includes ALl Sources):
AS3-17848  AL3-28192  A63-30263 RG3-17846 RE3-1784B  R63-28192

Remarks: GEN LOT 9 AND 10, COMPTON-ANDREWS TRACT. WELL ON LOT 10. THE 130'D

WELL IS A REPLACEMENT WELL FOR THE ARTESIAN. THE ARTESIAN IS

USED AS A BACKUP. THEY ARE HOOKED UP ON SAME SYSTEM.
Dates: Exam Made Deote: Verified Date: Objection Filed Date:
Wige: Water District Number: Field Inspection Flag:

Presumption Flag:

Mfi 1 / ’-‘1.
CROFJL A ol c /o Mf

. j i"ﬁ; ) e 7
Ry, (oGl




AJ5809NP IDAHO DEPARTMENT OF WATER RESOURCES DATE: 10/09/97

No. AS3-17848 ADJUDICATION CLAIM PROFILE REPORT PAGE : 2
OWMER PRIODRITY USE PERIOD DIVERSION DIVERSION
CODE NAME & ADDRESS DATE WATER USE FROM 10 RATE VOLUME

€ KATHY A ELLENSOHN 08/01/1988 DOMESTIC 01-01 12-31 0.04 CFS
C TIMOTHY F FEASE e eeeaae——.
TOTAL DIVERSION: 0.04 CFS
Water Source: GROUNDWATER Tributary to: Stage: BENEFICIAL USE
Point(s) of Diversion: TO4N ROIW S12 Swsw ADA County

Place of use Legal Description for: DOMESTIC ‘ .
NE LY - SW SE
NENE HWHE SUME SENE : NEMW MUNU - SWNW SENY @ NESY pusy SUSW SESY : MESE WWSE SWSE SESE
T R S Lt Ac Lt Ac Lt Ac Lt Ac : Lt Ac Lt Ac Lt Ac Lt Ac : Lt Ac Lt Ac Lt Ac Lt Ac : Lt Ac Lt Ac Lt Ac Lt A¢c :

-
-

mas mas ama A chirmr ErEwt wEwmw eesew 4 acmms wamam - e wmewae ! mmses msass abrrr mrm==
. F
-
a

04N 0 12

.
"M
<

POU County: ADA

Non-Irrigation Uses: D/1 HOME W/LAWN

Other Rights: A63-17846

Other Water Rights with Same Point(s) of Diversion with Stage (Includes All Sources):

A3-17846  AS3-28192  A63-30263 R&3-17846 R63-17B4B  RE3-28192

Remarks: GEM THIS IS A REPLACEMENT WELL FOR AN ARTESIAN. THE ARTESIAN IS
SOMETIMES USED AS A BACKUP. THE HOUSE WAS ADDED TO THE WELLS IN

1988. BOTH WELLS ARE ON THE SAME SYSTEM. Joﬂ
VELL 1S LOCATED ON LOT 10. pry c-02v9
LOTS 9 AND 10, COMPTON-ANDREWS mcr/ g 5
NEED WELL DRILLING PERMIT NUMBER.
Dates: Exam Made Date: Verified Date: Objection Filed Date:
Misc: Water District Number: Field Inspection Flag:
Presumption flag:
!'Irf_r'(\ -
- O’ ¢ / /k
Iia e 0 “: \‘;
o g £ 1304
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RECEIVED
MAR 0 3 1998

SUSAN E. BUXTON Deparntment of Water Resources

MOORE & McFADDEN, CHARTERED
Attorneys at Law

999 Main Street, Suite 910

Boise, Idaho 83702

Telephone: (208) 331-1800

Facsimile: (208) 331-1202

Attorneys for Applicants
BEFORE THE DEPARTMENT OF WATER RESOURCES
STATE OF IDAHO

IN RE: KENLEY HINRICHS and LISA
O'TOOLE, husband and wife,

Case No. 63-12384

PROTEST AND INTERVENTION
OF DAVID PILLOTT AND
BEVERLY PILLOTT

)

)

}  STIPULATION TO WITHDRAW
Applicants, )
)
)

)

COME NOW, Intervenors David Pillott and Beverly Pillott, and Applicants by
and through their counsel of record, Susan E. Buxton of Moore & McFadden, Chartered, and
hereby stipulate and agree to the withdrawal of David Pillott and Beverly Pillott's protest and
request for intervention in the above-entitled matter.

ol
DATED this _5_ day of March, 1998. DATED this 3~ day of March, 1998.

Pillott, Intervenot Susan E. Buxton

Attorneys for Applicants
DATED this f day of March, 1998.

STIPULATION TO WITHDRAW PROTEST AND INTERVENTION OF
DAVID PILLOTT AND BEVERLY PILLOTT - Page 1
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the ﬂl day of March, 1998, I caused to be served a
true and correct copy of the foregoing document by hand delivering the same properly
addressed to the following:

L. Glen Saxton, Hearing Officer

State of Idaho, Department of Water Resources
Western Region

2735 Airport Way

Boise, [daho 83705-5082

and by hand delivering the same to the following at the offices of Moore & McFadden,
Chartered, 999 Main Street, Suite 910.

Richard B. Burleigh
Hawley, Troxell, Ennis & Hawley
Attorney for Protestants and Intervenors

David and Beverly Piilott
Intervenors

y
Susan E. Buxton

STIPULATION TO WITHDRAW PROTEST AND INTERVENTION OF
DAVID PILLOTT AND BEVERLY PILLOTT - Page 2
MICROFILMED
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State of Idaho

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, P.O. Box 83720, Boise, Idaho 83720-0098
Phone: (208) 327-7900 FAX: (208) 327-7866

PHILIP E. BATT

GOVERNOR
KARL J. DREHER

March 3, 1998 DIRECTOR

Susan E. Buxton Richard B. Burleigh David Pillott

MOORE & MCFADDEN HAWLEY, TROXELL, ENNIS 398 South River Rush

999 Main St. & HAWLEY Lane

STE 910 877 West Main st. Eagle, ID 83616

Boise, ID 83702 STE 1000
Boise, ID 83702

RE: APPLICATION FOR PERMIT NO. 63-12384 IN THE NAME OF KENLEY
HINRICHS '

Dear Parties:

The Petition for Continuance filed with the department by
Susan Buxton on February 20, 1998, raises issues in Paragraphs 4.
and 5. which I wish to address and clarify for the parties to the
referenced matter as follows:

Paragraph 4. - An excavation which jncidentally fills with
groundwater with no associated use of the groundwater does not
require a water right. An excavation which is intentional,
however, with an intended beneficial use of water which
accumulates in the excavation such as aesthetic use or other
accepted beneficial use requires the filing of an application
for permit or must be represented by a water right unless the
use is exempt from filing under sections 42-111 and 42-229,
Idaho Code. If a use is exempt from mandatory filing, a party
may, however, choose to make a water right filing for the
purpose of establishing the priority of use. In connection
with Section 42-111, Idaho Code, the department has considered
that the depletion of water through evaporation from a pond
with a 1/2 acre surface area is similar in amount to the
consumption of water associated with the irrigation of 1/2
acre of land.

Paragraph 5. - By copy of this letter and a copy of the
Petition for Continuance of Ms. Buxton to the department’s
Western Regional office, I am requesting that the Regional
Office investigate the water uses of Tim Fease and Kathy
Ellensohn to determine whether they have filed appropriate
documents with the department in connection with their water

uses. If not, the regional coffice is asked to separately
pursue the matter with Tim Fease and Kathy Ellensohn. The
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department will consider the water right filing matter of Tim
Fease and Kathy Ellensohn as a separate matter from the
protested application of Kenley Hinrichs.

With respect to the department’s Order Vacating Hearing dated
February 23, 1998, the department generally grants such petitions
filed by an applicant, since the applicant is the party who is
prevented from proceeding with a proposal. There generally is not
injury to a protestant caused by a delay in the scheduling of a
hearing. :

If you have questions, please feel free to contact me.
Sincerely,

S

L. GLEN SAXTCN
Hearing Officer

c: IDWR - W. Region
Gary Spackman w/ encl
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RECEIVED

MOORE & McFADDEN, CHARTERED APR 2 4 1398
ONE CAPITAL CENTER SUITE 910 Decarimeni of Water Resources

999 MaIN STREET Boisg, ID 83702
TELEPHGNE: (208) 331-1800 Fax: (208) 331.1202

SUSANE. BUXTON® MONADOBARANMACK
JOHNT. MCFADDEN*% Of Counsel
MICHAELC. MOOREZ

PAULA. TURCKE

*Also Admitted in Oregon
% Also Admitied in Washington

April 22, 1998

L.. Glen Saxton, Hearing Officer

State of Idaho, Department of Water Resources
1301 N. Orchard

Boise, Idaho 83706

Re: In Re; Kenley Hinrichs and Lisa O'Toole
Case No. 63-12384

Dear Mr. Saxton:
Enclosed is an original Reply to Protestant's Response to Applicants’ Motion to
Suppress, together with a copy of same for filing in the above-referenced matter. Please

conform and return a copy to me in the enclosed postage paid envelope.

Thank you for your assistance in this matter. If you have any questions, please contact

me.
Very truly yours,
MOORE & McFADDEN, CHARTERED
64%%?& Ercepiet
Legal Assistant
SEB:de
Enclosures
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SUSAN E. BUXTON

MOORE & McFADDEN, CHARTERED
Attorneys at Law

999 Main Street, Suite 910

Boise, Idaho 83702

Telephone: (208) 331-1800

Facsimile: (208) 331-1202

Attorneys for Applicants

BEFORE THE DEPARTMENT OF WATER RESOURCES

STATE OF IDAHO

IN RE: KENLEY HINRICHS and LISA
O'TOOLE, husband and wife,

Case No. 63-12384

REPLY TO PROTESTANT'S
RESPONSE TO APPLICANTS' MOTION
TO SUPPRESS

Applicants,

R S S g

Contrary to Protestants' argument and opposition to the Motion to Suppress, compliance
with Idaho Rules of Civil Procedure 30(e) is mandatory. Protestants' Affidavit is insufficient to
provide a statement of reasons for each change made on the change sheet and should be
suppressed and stricken. Protestants cannot benefit from their failure to follow mandatory rules
on the mere speculation that Applicants are not prejudiced by such omission. In fact, the rule
presumes that allowing changes with a blanket reason is insufficient and prejudices the other party
in that the other party is not given proper notice or reasons for each line changed. Further, an
untimely correction sheet must be stricken as discussed in Griswold vs. Fresenius USA, Inc. 978

Fed Sup 718. 721(N.P.) Ohio (1997). Federal Rule 30(e) is similar to the Idaho rule in that it

states;

MICROFILMED
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. if there are changes in form or substance, to sign a statement reciting such
changes and the reasons given by the deponent for making them. The officer shall
indicate in the certificate prescribed by subdivisions (F)(1), whether any review is
requested and if so shall append any changes made by deponent during the period
allowed.

Accordingly, the Affidavit of Mr. Fease should be stricken, and Protestants should be

required to reimburse Applicants' attorney's fees and costs incurred to prosecute this motion.

g / £
Respectfully submitted this 7/ day of , /_f - - , 1998.

MOORE & MCFADDEN, CHARTERED

-~ ' ra
e ""/; A )Z’Cr(!‘ "'%://,}f'r:/\ Vp/‘-—_._._

SUYAN E. BUXTON

CERTIFICATE OF SERVICE

e

I HEREBY CERTIFY that on the -~ day of April, 1998, I caused to be served a true
and correct copy of the foregoing document by depositing the same in the United States mail,
postage prepaid, properly addressed to the following:

L. Glen Saxton, Hearing Officer

State of Idaho, Department of Water Resources
1301 N. Orchard

Boise, Idaho 83706

Richard B. Burleigh

Hawley, Troxell, Ennis & Hawley

877 W. Main Street, Suite 1000 7
Boise, Idaho 83702 '

o
Attorney for Protestants ’ C/ /
/‘: / g

D

Susan E. Buxton

REPLY TO PROTESTANTS' RESPONSE TO APPLICANTS' MOTION TO SUPPRESS - Page 2
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BECEIVED
MOORE & McFADDEN, CHARTERED  MAR 0 2 1938

ATTORNEYS AT LAW
Depariment of Weter Resources
ONE CAPITAL CENTER® SUITE 910
999 MAIN STREET® Botsk, ID 83702
TELEPHONE: (208) 331-1800® Fax: (208) 331-1202
SUSANE. BUXTON" MONADOBARANMACK
JoHN ). MCFADDEN*t Of Counsel

MICHAELC. MOORE}
PAULA. TURCKE

*Also Admitied in Oregon
t Also Admitted in Washington

March 2, 1998

L. Glen Saxton, Hearing Officer

State of Idaho, Department of Water Resources
1301 N. Orchard

Boise, Idaho 83706

Re: In Re: Kenley Hinrichs and Lisa O'Toole
Case No. 63-12384

Dear Mr. Saxton:
Enclosed is an original Opposition to Protestant's Motion for Reconsideration, and
Motion for Protective Order, together with copies of same for filing in the above-referenced

matter. Please conform and return the copies to me in the enclosed postage paid envelope.

Thank you for your assistance in this matter. If you have any questions, please contact

me.

Very truly yours,

MOORE & McFADDEN, CHARTERED
SEB:de
Enclosures
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RECEIVED

MAR 0 2 1998
SUSAN E. BUXTON
MOORE & McFADDEN, CHARTERED Daparimont of Water Resources
Attorneys at Law
999 Main Street, Suite 910
Boise, Idaho 83702
Telephone: (208) 331-1800
Facsimile: (208) 331-1202

Attorneys for Applicants

BEFORE THE DEPARTMENT OF WATER RESOURCES

STATE OF IDAHO
IN RE: KENLEY HINRICHS and LISA ) Case No. 63-12384
O'TOOLE, husband and wife, )
) OPPOSITION TO
Applicants, ) PROTESTANT'S MOTION
} FOR RECONSIDERATION
)

COMES NOW, Applicants, Kenley Hinrichs and Lisa O'Toole, by and through their
counsel of record, Moore & McFadden, Chartered and in opposition to Protestants’ Motion for
Reconsideration to continue the hearing set in the above-entitled matter for March 17, 1998 at
9:00 a.m. The pleadings filed by the Protestant Tim Fease, downplays the legal issues that
must be reviewed by this tribunal on the request for continuance.

A. Parallel Criminal Case.

Most importantly, Mr. Hinrichs is involved in a criminal matter not of his own
choosing that intimately involves the facts of this case. The preliminary hearing for Mr.
Hinrichs was held Friday, February 27, 1998. At the hearing the prosecution dismissed the

charges but informed Mr. Hinrichs' legal counsel, Mr. Westberg, that they want to interview

OPPOSITION TO PROTESTANTS' MOTION FOR RECONSIDERATION - Page 1
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one additional witness and may decide to refile the criminal charges based on that interview.
Without divulging any of Mr. Hinrich's potential constitutional protections with regard to the
criminal claim, the Protestants and the Intervenors are both complainants and witnesses for the
prosecution. The factual matters to be developed in this case before the Department
necessarily include information that could possibly be used against Mr. Hinrichs in the
criminal matter, instigated, at least in part, by Protestants and Intervenors the day after the
December 10, 1997 prehearing conference held by Mr. Spackman in this protest matter.

Protestant’s opposition to continuance unduly restricts the scope of factual issues in
both the administrative and criminal proceedings. Rather than unrelated issues involving
discrete facts, the two cases will necessarily involve entwined issues of credibility and the use
of real and personal property. Protestants have little to risk from this potential overlap unlike
Applicant Hinrichs who is defending himseif in a criminal matter and faces at least the
possibility of incarceration. Competent defense of Mr. Hinrichs in the criminal matter simply
will not allow him to testify to any factual issue in the civil proceedings which might have
even potential applicability to any issue in the criminal prosecution. Stated simply, Mr.
Hinrich’s is facing a burden of production in the administrative proceeding that he cannot meet
without waiving fundamental constitutional protections in his criminal case.

B. The Criminal Action and Legal Counsel's Health Delayed Presentation for the
Hearing.

Despite the fact that the criminal case involves conduct that allegedly occurred before
the pending application was initiated, the criminal case was not pending until the current

administrative hearing date was proposed. The criminal case filing, coupled with Mr.

OPPOSITION TO PROTESTANTS' MOTION FOR RECONSIDERATION - Page 2
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Hinrichs' legal counsel, Susan Buxton's health concerns, created a timing problem wherein
preparation for this proceeding was delayed for approximately one (1) month, Mr. Hinrichs
will suffer manifest injustice if Applicants are forced to proceed with the hearing as scheduled.
C.  Other Issues.

There exists the need for clarification and/or declarations on part of the Department
with regard to the existence or nonexistence of water rights and uses of water by parties to this
Application prior to proceeding with the hearing on this Application. In a letter dated August
7, 1997, attached here as Exhibit A, Mr. Spackman identifies Protestants' nursery operation as
irrigated from one of their two ponds, surface waters from Boise River, and/or one or both
wells beyond the normal delivery of the surface water rights. Mr. Spackman's letter also
acknowledges there exist no water rights on file with the Department authorizing diversion
from ground water sources for irrigation by Mr. Fease. Furthermore, Mr. Fease has also
excavated a pond on his property for which no storage water right has been granted and has
filled in an existing structure. Also, as was discussed in the August 7, 1997 letter, the specific
purpose for the construction of the pond on Mr. Fease's property is unknown. M. Spackman
also recognizes that at least one of, if not both of, the ponds on Mr. Fease's property are
hydrologically connected to the other. There are numerous issues also related to an October
31, 1997 letter from Steve Lester, Water Rights Supervisor, to Mr. Fease, Exhibit B, attached
hereto and incorporated herein. Mr. Lester directs Mr. Fease to cease utilizing his domestic
wells and pond(s) for irrigating this commercial nursery.

Mr. Fease has continually irrigated his nursery operation without a water right. It does

not appear that any such water right for irrigation from his domestic wells or his pond(s) for
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his commercial operation has been finalized by the Department. See Exhibit C, October 9,
1997 letter from Steve Lester. Exhibit C shows that the wells are for residential use only.
Further, Department records do not demonstrate Protestants’ filing for commercial irrigation
use of said wells in the Snake River Basin Adjudication and Applicants have received no notice
of such filing as has been requested.

Mr. Burleigh's representations regarding the domestic water wells are inaccurate, the
reference to Protestant's wells is relevant to the permit application in that all the ponds,
Applicants' and Protestants' are apparently hydrologically related. The August 7, 1997 letter
from Mr. Spackman indicates that any irrigation practices should not affect the level of the
Applicants’ reservoir, meaning the water level in Applicants' pond "should remain relatively
constant.” It is significant that Protestants’ commercial nursery operation and its use of
domestic wells and pond(s) for irrigation appears to lower the level of Applicants' pond.
Also, as was discussed in the prehearing conference on December 10, 1998, Mr. Spackman
recognized that these irrigation issues likely would be addressed in this proceeding due to their
related nature.

With regard to Protestants’ allegation that the "intended irrigation right of way over
Protestants’ property” is blocked is untrue. This issue was raised by Intervenors. It is curious
then, why Protestants' legal counsel is concerned if he merely represents the Pillotts to defend
their deposition. Mr. Burleigh's willingness to allege unsubstantiated harm on behalf of the
Pillotts, suggests his representation goes beyond their deposition. The area in question is not

subject to any dedicated easement or right of way, nor is the subject property blocked.
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With regard to Protestants’ drainage concerns, there exists no easement for drainage
from Protestants’ to Applicants' property. Further, the massive excavation, leveling, and
filling undertaken by Protestants on their property has likely altered the natural drainage.
Accordingly, this is properly the subject of a quiet title action and makes Protestants' drainage
irrelevant to this case.

CONCLUSION

The criminal case has obviously created additional issues to be considered in this matter
that were not contemplated when the hearing of this matter was set. Further, no immediate
threat of harm has been demonstrated by Protestant. Accordingly, the interests of justice and
conduct of a logical, well-developed hearing on the pending Application necessitate the
requested continuance.

: N
Respectfully submitted this 2 day of March, 1998,

MOORE & McFADDEN, CHARTERED

LB

Susan E. Buxton
Attorney for Applicants
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 2~ day of March, 1998, I caused to be served a
true and correct copy of the foregoing document by hand delivering the same addressed to the
following:

L. Glen Saxton, Hearing Officer

State of Idaho, Department of Water Resources
1301 N. Orchard

Boise, Idaho 83706

and by depositing the same in the United States mail, postage prepaid, properly addressed to
the following:

Richard B. Burleigh

Hawley, Troxell, Ennis & Hawley
877 W. Main Street, Suite 1000
Boise, Idaho 83702

Attorney for Protestants

David and Beverly Pillott
398 South River Rush Lane
Eagle, Idaho 83616
Intervenors

o’

Susan E. Buxton
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