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identification No.
Application No. (o3 -G0/7

STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

APPLICATION FOR PERMIT APPROVED

To Appropriate the Public Waters of the State of Idaho
(TYPE OR PRINT IN INK)

1. Name of applicant _BOise Project Board of Control phone: 344-1141
post office address__214 Broadway, Boise, Idaho 83702
2. Source of water supply__Boise River which is a tributary of __Shake River
3. a. Location of point of diversion is__SE Va of NE % of Section___11 Township _2N
Range _3E 8.M. Ada County; additional points of diversion if any:
b. If water is not consumed, it will be discharged into__Boisge River = atapointin_ SW Y%

of __NE Va of Section___ 11  Township__2N Range_ 3E pm__Ada County
4. Water will be used for the following purposes:
Amount__& J00Q or _Power purpose from " 3=1 _-. 10w o1 2-31 " (both dates inclusive)
(cfs sramasiopiuporgrmors B

Amount, _sor purpose from____ Yl __ (both dates inclusive)
(cfs or acre-feet per annum}
Amount ___for purpose from to (both dates inclusive)
(cfs or acra-feet per annum)
5. Total quantity to be appropriated:
a..5,700 . cubic feet per second MHIKL
bo- o sabebDeEnaHn.

6. Proposed diverting works:
a. Description of ditches, flumes, pumps, headgates, etc___controlled regervoir

b. Height of storage dam___340 __ feet, active reservoir capacity_ 278,200  acre feet; total reservoir
capacity___ 306,000 _acre feet, materials used in storage dam: ecl ear nd gravel

Period of year during which storage will occur January 15 to _July 15 inclusive.
(Mo. Day) (Mo Day)
c. Proposed well diameter is_______ inches; proposed depth of well is______feet.
7. a. Time required for the completion of the works and application of the water fo the proposed beneficial use
is_ 9 years.
b. Estimated construction cost is $ 40,450,000 select project $48,400,000 alternative
8. Description of proposed uses:
a. If water is not for irrigation: .

(1) Give the place of use of water:___SW % of_ NE % of Section___ 11 _ Township . _ 2N

Range. 3E _ BM
462,645,000 115 median

_ (2} Amount of power to be generated: _ p unde feet of head.
poo, S22 7L s . oo 575 pat 1{6-’7"-‘. w0 fis Pofarson %5 V.4
=y (3) List number of each kind of livestock to” be watered . o S
E (4) Name of municipality tobeserved . __ __ ,or number of families to be
ﬂ‘; supplhied with domestic water .
g.; {5) If water 15 to be used for other purposes describe:
- -




b. If water is for irrigation, indicate acreage in each subdivision in the tabulation below:

———— . . —— s — = - = =73

[ NEVa NW. SWii SEla
RANGE SEC. T T T T T E i Sl TOTALS
NEVs NW‘/‘I‘ SWi/a| SEVa] NEVET NWa| SWi| SEV. NE‘/. I NW‘/4 Wi SE NE‘fq NW‘/A SW‘/-‘ SEVa

4

— - -~ & _..,.._

i | L ‘ :
. 1 E ) i

GWTHEOH - \

Total number of acres to be irrigated

c. Describe any other water rights used for the same purposes as described above

9. a. Who owns the property at the point of diversion U.S. Army Corps of Engineers
Public F1 Control Projec
b. (W o owns r]l;; ?Og to be irrigated or pljac i}) U. S. Army Corps of Engineers
¢. If the property is owned by a person other than the applicant, describe the arrangement enabling the

applicant to make this filing__arrangement is non-existent - compensation for

use of the facility would be determined by F.P.C.

10. Remarks __1,100,026 cfs represents the total annual diversicn




TOWNSHIP 2 Noria, Range 3 East, B.M., ADA _JUNTY, IDAHO

11. Map of proposed project: show clearly the proposed point of diversion, place of use, section number, township
and range number. '
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BE IT KNOWN that the undersigned hereby makes application for permit to appropriste the public

waters of the State of idaho as herein set forth.

Scale: 2 inches equal 1 mile

=

OJECT BOARD OF CONTROL

" (Applicant)

R o ot

GFILMED




. Priarity 843,77
Received byﬁ Datem Time.,l;SQer»
chfck by A Fee $__ | 35,00

Preliminary

Receipted by ? Date & "3/ - 7J7 £ Y507

=
Publication preffarecsby_ Date 0",4 jLQ—" CLCL//
Published inﬁ% :ﬁ% A ’E Ve sl &4 9’ 929 Q: -
Publication datesﬁéfng'__gifﬁkfé ) o y ! K
Publication approved_% Date fJO- /7 -2 7

Priority reduced to__

Reason

Protests filed by:

Copies of protests forwarded by

Hearing held by Date

Recommended for denial by t;'y( )

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

This is to certify that | have examined® Application for Permit to appropriate the public waters of the State of

Idaho No. __6_3-9—019__, and said application is hereby APPROVED

1. Approval of said application is subject 10 the following limitations and conditions:

a. SUBJECT TO ALL PRIOR WATER RIGHTS.

b. Proof of construction of works and application of water to beneficial use shall be submitted on or
before May 1 L 19 89 |

c. This permit is subject to delivery by the watermaster of Water District No. 63, Boise River.

d. Water used under this permit if discharged into a natural channel shall meet Idaho Water
Quality Standards.

e. This permit does not convey any authority to require or demand the release of water but
shall only be effective to allow generation of hydroelectricity using water released under
existing rights and operating procedures for irrigation, flood control and fish and wildlife
purposes.

f. The diversion and use of water under this permit and any license issued hereunder is
subject to review by the Director on June 1, 2030. Upon appropriate findings relative to the
interest of the public, the Director may cancel all or any part of the use authorized herein and
may revise, delete or add conditions under which the right may be exercised.

g. For licensing purposes, a scientific medsurement of the diversion rate of the system as it
is normally operated shall be provided by either properly installing an approved type of
measuring device or access port or by having a professional engineer certify the rate of
diversion to the department prior to submitting proof of beneficial use of water.

h. The issuance of this permit in no way grants any right-of-way or easement across the land
of another,

i. This permit is subject to the provisions of Section 42-205 through 42-210, Idaho Code,
restricting the sale, transfer, assignment or mortgage of this permit. Failure to comply with
these provisions is cause for immediate cancellation of this permit.

j. Use of water under this permit is subordinated to future diversion of water for irrigation
or other consumptive beneficial uses,

k. Structural modification to the dam and storage of water is contingent upon certification
to the Department of Water Resources that plans and specifications have been reviewed and
approved by the U.S. Army Corps of Engineers and that construction has proceeded in full
comptiance with the final approved plans.

SEE CONDITIONS 1. and m. on ATTACHED SHEET.
4 .
Dated this 2¢/%Mday of May, 1984.

Di tor



STATE OF IDAHO)
}ss.
COUNTY OF ADA )
o
, , being duly
sworn, deposes and says: That she is the Principal
Clerk of The Idaho Statesman, a daily newspaper
printed and published at Boise, Ada County, State
of Idaho, and having a general circulation therein
and which said newspaper has been continuocusly and
uninterruptedly published in said County during a
period of twelve consecutive months prior to the
first publication of the notice, a copy of which
is attached hereto; that said notice was published
in the regular edition of The Idaho Statesman for

g insertions, beginning with the

issue OW/ f, 1977, and ending with the
issue OW/{, 197 7.

Petoe 7D ctosee o

Subscyibed and sworn to before me this /fo :
day 0;42-,‘4»/ , 1977,

r Idaho, Residing at Boise, Idaho




STATE OF IDAHO)

})ss.
COUNTY OF ADA )

Al

sworn, deposes and says: That she is the Principal
Clerk of The Idaho Statesman, a daily newspaper
printed and published at Boise, Ada County, State
of Idaho, and having a general circulation therein
and which said newspaper has been continuously and
uninterruptedly published in said County during a

period of twelve consecutive months prior to the
first publication of the notice

, being duly

, a copy of which
is attached hereto; that said notice was published
in the regular edition of The lIdaho Statesman for

insertions, beginning with the
issue 9@2£izz:yué¢¢/;§7 19 77, and ending with the

issue of/tTrislen.

, 1927,

MM__

Subscribed and sworn to before me this df o/
day of &M‘u , 197 7.
“ " Notary Publyﬂ”fogéidaho, Residing at Boise

Idaho
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ATTACHMENT

TO CONDITIONS OF APPROYAL
For Permit No. 63-9019

1. This permit does not constitute Idaho Public Utilities Commission or
Federal Energy Regulatory Commission approval that may be required.

m. Project construction shall commence within one year from the date of
permit issuance and shall proceed diligently to completion unless it can be
shown to the satisfaction of the Director of the Department of Water
Resources that delays were due to circumstances over which permit holder

had no control.




For Qttlice Use Only

Form 04
‘ A .3.«’“ Ak kbt STATE OF 1DAMQ Dats e
3 - il ¥t IR T 7 s 7
o i L 3% ARTMENT OF WATER RESOURCES Receiot # -

&’& " ReQBIT FOR EXTENSION OF TIFE
M'&Y 02119921460 sdditional time in which to submit proot
of beneticial use for a water rignt permit

Department ~f Water Resgurces

The Idaho Department of Water Resources wili| consider this form as a reguest that the permi? hoider{s) be granted
an sdcitional period of time in which to compiete development of 2 water right under the pravisions of SecTtien

42-204, ldaho Code.

Permit No. 63-9019

Nome(s) of Permit Holder: DO3Se€ Project Board of Control, et al. (see attached)

Post Office Address: 2504 Kootenai Street, P. 0. Box 677,

344-1141 (Board of Control)

344-7063 (Lucky Peak Power
Plant Project)

See attached

Boise, Idaho 83705 : Teleohone No.

Date Proot Is Due:

Describe what work has been completed Toward The deveicpment of this water right:
(This must be fllled cut! [ no work has been compieted, show "none",)
L o

pa

Approximately
Costing § 570,000,000
construction cost

The permit halder(s) has been unabie to compiete the remainder of the work for the follcwing reasons:

See attached

Permit holder(s) request an extension to 1 liav , 19 20 See attached
' ' (1 yre mininum) {Signature)®
f1F OTHER THAN PERMIT HOLDER,
FEE: $15,00 POWER OF ATTORNEY MUST BE SUPPLIED.

ACTION OF THE DEPARTMENT OF WATER RESQURCES

_ 1T 1S HEREBY ORDERED that the sbove request for extension of time be APPROVED and the time within
which to submit nroof of beneficial use is extended to viav 1, 1200,

ik

Signed thi dey of __tiay , 19_CC .

EE L TR




STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

REQUEST FOR EXTENSION OF TIME

Permit No. 63-9019

Name(s) of Permit Holder: Boise Project Board of Control on behalf of
the Boise-Kuna Irrigation District, the Nampa & Meridian Irrigation
District, the New York Irrigation District, the Wilder Irrigation
District and the Big Bend Irrigation District.

Describe what work has been completed toward the development of this
water right: Construction of the Lucky Peak Power Plant Project was
substantially completed and the Project went into commercial operation
on October 1, 1988. Test power had been generated with available
water since May 5, 1988. The largest flow recorded since that date is
6,600 cfs. The Districts will not be able to prove the full extent of
beneficial use until higher flows occur in the spring and summer of
1989. The plant does, however, have the capacity to handle the amount
requested on the permit.

The permit holder(s) has been unable to complete the remainder of the
work for the following reasons: 1In order to complete construction of
the Project, final testing must occur at full reservoir level and at
flows greater than were available after July 1, 1988. Such conditions
are not estimated to be available until July, 1989.

Permit holder(s) request an extension to Ma 1990.

it i

Manager, Bol Project Board of Control

na Irrigation District

t,
\z/

Presiden ampa & Meridian Irrigation
Distri t

Pré51dént New Yo

President, Wilder Irrig

Irrigation District

ion District

.,_.____
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Presi ent; Big Bend Irrigation District
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BEFORE THE DIRECTOR OF THE DEPARTMENT
OF WATER RESOURCES OF THE
STATE OF IDAHO

IN THE MATTER OF PETITION TO
CANCEL PERMIT NO. 63-9019

PIONEER IRRIGATION DISTRICT, ORDER ADOPTING AMENDED
PROPOSED MEMORANDUM
Petitioner, DECISION AND ORDER
Vs,
SOURCE: Boise River
BOISE PROJECT BOARD OF CONTROL, COUNTY: Ada

Respondent.

st gt it Vg st St Vet Vgt Tmmt® Vomiat® et N gt ewp

WHEREAS, R. Keith Higginson, Director of the Department of
Water Resources having issued and served a copy on the parties on
February 2, 1988, a Proposed Memorandum Decision and Order in the
above-captioned matter, pursuant to Section 67-5211, Idaho Code;
and,

WHEREAS, exceptions to the Proposed Memorandum Decision and
Order have been received and considered by the director pursuant
to §§ 65-5211 and 67-5212, Idaho Code; and

WHEREAS, the director has incorporated changes to the finding
of facts in paragraphs 8, 9, 10, 11, 12, 14, 15 and 19, and to the
conclusion of law in paragraph 23;

IT 1S, THEREFORE, HEREBY ORDERED that said Amended Proposed

SCROFLBED

APR 4 lyod

ORDER ADOPTING PROPOSED MEMORANDUM
DECISION AND ORDER - Page 1
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and Order be adopted and issued as the Final

Memorandum Decision
Decision and Order.
DATED this /7 day of ézégzzf , 1988.

R. ITH HI
Director

r
X
=
=
s
@<
[o o]
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ORDER ADOPTING PROPOSED MEMORANDUM
DECISION AND ORDFR - Page 2 ,




BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO

IN THE MATTER OF PETITION TO
CANCEL PERMIT NO. 63-9019 AMENDED PROPOSED MEMOCRANDUM

DECISION AND ORDER

PIONEER IRRIGATION DISTRICT
Petitioner,
vs.

SQURCE: BOISE RIVER

BOISE PROJECT BOARD OF CONTROL COUNTY: ADA

Respondent.

BY THE DIRECTOR

Oon August 31, 1977, the Boise Project Board of Control
{Board) filed an application to appropriate 5700 cfs of water
from the Boise River to generate power. After the Federal Energy
Regulatory Commission (FERC) approved the Board’s license, the
Idaho Department of Water Resources (Department}, through its
director, A. Kenneth Dunn (Director}, approved the Board’s
application on May 24, 1984 and issued permit No. 63-9019.

Oon May 20, 1986, Pioneer Irrigation Disgtrict (Dist;ict)
filed a petition to cancel permit No. 63-9019. On November 28,
1986, the Department issued an order granting the petition to
intervene in favor of the five irrigation districts which compose
the Boise Project Board of Control.

On December 18, 1986, a hearing was he before the

E =

DR
Department at which time the parties stipulated Bertad

Arr U« 1988

AMENDED PROPOSED MEMORANDUM
DECISION AND MRDER - Fage 1
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and the authenticity of the exhibits., The parties agreed to
submit their 1legal argquments to the hearing officer by written
brief.

Bobby Fleenor, Chief of the Regional Bureau, served as
hearing officer. Scott L. Campbell appeared on behalf of the
petitioner, Pioneer Irrigation District. DPon A. Olowinski
appeared on behalf of the Wilder Irrigation District and the
Board. Randall . Fredericks appeared on behalf of Boise-Kuna
Irrigation and the Board. Raymond D. Givens appeared on behalf
of the New York Irrigation District and the Board. William F.
Ringert appeared on behalf of the Nampa-Meridian Irrigation
District and the Board.

Based upon the record in this matter and the law governing
cancellation of permits and applications for permits to appro-
priate water, the Department makes the following findings of
fact, conclusions of law and order.

FINDINGS OF FACT
BACKGROUND

1. on August 31, 1977, the Board filed an application to
appropriate water. The source of the water is the Boise River
and the point of diversion is in the SE4 of NE4 of Section 11,
Township 2N, Range 3E, B.M. in Ada County. The amount of water
to be appropriated was 5,700 cfs. The purpose of the use was
described as power generation.

2. The Department published notice of the amended appli-

cation in the Idaho Statesman on September kgiﬁﬁ?é}"’ ctober

*ﬂﬁuai

PROPOSED AMENDED MEMORANDUM
DEC1ISION AMD ORDER - Page 2
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6, 1977. The Idaho Statesman is a newspaper of general circula-
tion published in Ada County. The notice stated the name and
address of the applicant, the application number and filing date,
the source and amount of water, the season and the purpose of
use. October 17, 1977 was the date set forth in the notice as
the deadline for filing protests to the application,
3. No protests were filed with the Department against the
approval of permit No. 63-9019.
4. The Boise Project Board of Control was established in
1926 by its five member irrigation districts pursuant to several
contracts with the United States of America.
5. The irrigation districts are represented on the Board
according to their respective acreages within the Boise projects.
6. The five irrigation districts which compose the Boise
Project Board of Control are as follows:
Boise-Kuna Irrigation District
129 North School
Kuna, Idaho 83634
Nampa & Meridian Irrigation District
1503 First Street South
Nampa, Idaho 83651
New York Irrigation District
214 South Broadway
Boise, Idaho 83702
Wilder Irrigation District
709 Cleveland Blvd.
P.O. Box 416
Caldwell, Idaho 83654

Big Bend Irrigation District
Route 3, Box 3253

Adrian, Oregon 97901 g gﬁﬂ[!wfn
APR 04 1958

PROPOSED AMENDED MEMORANDUM
DECISION AND ORDER - Page 3
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7. The official address of the Boise Project Board of
Control and location of its office and records is 214 South
Broadway, Boise, Idaho 83702,

8. In November of 1977, each of the five irrigation dis-
tricts adopted special resolutions authorizing the Boise Project
Board of Control to file an application for permit.

9. On December 7, 1977, the Department notified the Board
that the application for permit would be approved pending the
issuance of the Federal Power Commission license and completion of
any other agreements necessary for the Boise Project Board of
Control to use Lucky Peak Dam for power production,

10. On June 10, 1980, the Federal Energy Regulatory
Commission (FERC) issued license No. 2832 in the name of the five
irrigation districts for the proposed Lucky Peak Power Plant
Project (Project).

11. On April 23, 1984, the Boise—-Kuna, Nampa and Meridian,
Wilder, and Bigq Bend Irrigation Districts entered into a power
purchase and sales contract with the city of Seattle.

12, On May 11, 1984, New York Irrigation District agreed to
transfer all interest in application for permit No. 63-9019 to the
four remaining districts in exchange for 9.5% of the net proceeds
from sale of the power to the city of Seattle after FERC approved
the New York Irrigation District’s transfer of its interest in the
FERC license to the four remaining districts.

13. on May 24, 1984, the Department EPFoved permit No.

2N ey
63-9019 subject to certain enumerated conditio fw‘ﬁ,ﬁ;?};mEn

PROPOSED AMENDED MEMORANDUM j
DECISTO2N AMD (PDER Page 4 b {
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14. On May 25, 1984, the Boise-Kuna, Nampa and Meridian,
Wilder, and Big Bend Irrigation Districts caused construction to
commence on the Project.

15. The Boise-Kuna Irrigation District, acting with consent
of the Nampa and Meridian, Wilder, and Big Bend Irrigation
Districts, issued 154 million dollars of revenue bonds in order to
finance the construction of the Project.

16. As of October 31, 1986, the project was 57.8% complete.

17. The record contains no evidence as to the amount spent on
construction prior to May 20, 1986; however, as of December 18,
1986 over 65 million had been spent on the project.

COMMENCEMENT OF CANCELLATION PROCEEDINGS

18. On May 20, 1986, Pioneer 1Irrigation District filed a
petition to cancel permit No. 63-9019.

19. Pioneer 1Irrigation District, the petitioner, possesses
three natural flow water rights on the Boise River and, by
contract, storage rights in Lucky Peak Reservoir.

20. Oon November 28, 1986, the Department granted the petition
to intervene of the five irrigation districts which compose the
Boise Project Board of Control,.

2]1. A hearing on the petition to cancel permit No. 63-8019
was scheduled for December 18, 1986 at the State Towers Building
in Boise, Idaho.

22. At the hearing, the hearing officer requested posthearing

briefs from the parties. Mr. Scott L. Campbell submitted briefs

F oo

on behalf of the petitioner, Pioneer Irrlgat:lkon '13 WWOn ‘A,
"““Eh

Olowinski, William F. Ringert, Randall C. Fredericks ondi D,

HPR (4 1968

PROPOSED AMENDED MEMORANDUM
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Givens and Larry Sullivan submitted the briefs on behalf of the
respondent, the Boise Project Board of Control.
STIPULATIONS

23. On December 18, 1986, the parties stipulated to certain
facts, most of which were a matter of public record. In addition,
the parties stipulated to the authenticity of all exhibits.

CONCLUSIONS OF LAW

APPLICABLE LAW

1. Idaho Code § 42-201, in effect when the application for
permit No. 63-9019 was filed on August 31, 1977, provided:

42-201. Water rights acquired nunder
chapter.--All rights to divert and use the
waters of this state for beneficial purposes
shall hereafter be acquired and confirmed
under the provisions of this chapter and not
otherwise, And after the passage of this
title all the waters of this state shall be
controlled and administered in the manner
herein provided. Such appropriation shall be .
perfected only by means of the application,
permit and license procedure as provided in
this title; provided, however, that in the
event an appropriation has been commenced by
diversion and application to beneficial use
prior to the effective date of this act it
may be perfected under such method of appro-
priation.

1971 idaho Sess. Laws, ch. 177, § 2, p. 843.
2. Idaho Code § 42-205 (Supp. 1987}, in part, provides:

42-205. Issuance of permit—-Restrictions.--
No permit shall be issued by the department
of water resources of the state of Idaho, for
the appropriation of water for power pur-
poses, nor shall any such permit be assigned,
transferred, mortgaged, sold or conveyed to
any person, firm or corporation except in
accordance with the provisions of this act.

F?’s“ﬁn
i:‘c fﬁ.ud &mtn

APR U4 1948
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3. Idaho
in effect when
24, 1984 provided:

42-206. Residence

Code § 42-206, part of the same act as § 42-205,

the Department issued permit No., 63-9019 on May

requisite for

issuance.--No permit to appropriate water for

the state of Idaho shall

hereafter be granted to any person or associ-

power purposes in
ation of persons not
resident

nor to any

gqualified to do

an

business

laws of the state of Idaho.

1947 1daho Sess. Laws, ch. 66, § 2, p.
4, Idaho Code § 42-203, in

published notice of application for

September 29 and October 6, 1877,

42-203.
~-Protest-—-Hearing

actual bona fide

or residents of the state of Idaho,
corporation unlegss organized or

in and under the

106.
effect when the Department

permit No. 63-9019 on

in part, provided:

Notice upon receipt of application
and findings--Appeals.--

Oon and after the passage, approval and effec-
tive date of this section, upon receipt of an
application to appropriate the waters of this

state, the department
shall prepare a
department
number of the
filing thereof,
address of
water supply, the
appropriated, in

the

of water resources,
notice in such form as the
may prescribe,
application
name
the applicant,
amount
general

specifying the
and the date of
and post-office

the source of the

of water to be

the nature of the

proposed use, the approximate location of the

point
stating
against

of diversion,
in said

and
notice
the approval of such application,
form prescribed by the department,

filed with the department
days from the last
such notice.

the point of use,
that

any protest
in
shall be
within ten {(10)

date of publication of
The director of the department

of water resources shall cause the notice to

be
the

published in
county wherein

lies, or in the event no newspaper is printedp

in said county,
eral circulation therein.
be

(2) successive weeks.
Any person, firm,

PROPOSED AMENDED MEMORANDUM
DECISION AND ORDER - Page 7

a newspaper printed within
the

point of diversion

then in a newspaper of gen-p"
This notice shall
published at least once each week for two

association or corpora-
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tion concerned in any such application may,
within the time allowed in the notice of
application, file with said director of the
department of water resources a written
protest against the approval of such applica-
tion, which protest shall state the name and
address of protestant and shall be signed by
him or by his agent or attorney and shall
clearly set forth his objections to the
approval of such application.

1969 Idaho Sess. Laws, ch. 469, § 1, p. 1346.

5.

Idaho Code § 42-203, in effect when the Department

issued permit No. 63-9019 on May 24, 1984, in part, provided:

42-203. Notice upon receipt of application-
protest——Hearing and findings--Appeals——...
In the event that no protest is filed, then
the director of the department of water
resources may forthwith approve the applica-
tion, providing the same in all respects
conforms with the requirements of this
chapter, and with the regulations of the
department of water resources.

.o The director of the department of water
resources shall find and determine from the
evidence presented to what use or uses the
water sought to be appropriated can be and
are intended to be applied. 1In all appli-
cations whether protested or not protested,
where the proposed use is such (1) that it
will reduce the quantity of water under
existing water rights, or (2) that the water
supply itself is insufficient for the purpose
for which it is sought to be appropriated, or
{3) where it appears to the satisfaction of
the department that such application is not
made in good faith, is made for delay or
speculative purposes, or (4) that the appli-
cant has not sufficient financial resources
with which to complete the work involved
therein, or (5) that it will conflict with
the local public interest, where the local
public interest is defined as the affairs of
the people 1in the area directly affected by

ment of water resources may reject suc
application and refuse issuance of a permi
therefor, or may partially approve and grant

the proposed use; the director of the departﬁ“

PROPOSED AMENDED MEMORANDUM

DECISION AND ORDER - Page 8 S
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a permit for a less quantity of water than

applied for, or may grant a permit upon
conditions.

1980 Idaho Sess. Laws, ch. 238, § 2, p. 526.
6. Idaho Code § 42-207 (1977) provides:

42-207. Sale, transfer, assignment or
mortgage of permit.--Whenever the holder of a
permit to appropriate water for power pur-
poses within the state of Idaho, desires to
sell, assign, transfer or mortgage such
permit so held by him, he shall file with the
director of the department of water resources
a copy of the deed, bill of sale, assignment,
mortgage or other document of transfer,
together with such proof as the director of
the department of water resources may require
that the new owner, holder or assignee of
such permit, or the mortgagee, or one or more
of the trustees wunder any mortgage trust
indenture, possesses the gqualifications set
forth in section 42-206, and that such trans-
fer is made in good faith, and not for
purposes of speculation or delay; and the
sale, transfer, assignment or mortgaging of
any such permit except as herein provided
shall be void, it being the express intention
of the legislature to prohibit the transfer
of permits to appropriate water for power
purposes by mortgaging the same or cotherwise,
except 1in accordance with the provisions of
this act.

7. Idaho Code § 42-208 (1977) provides:

42-208. Cancellation or revocation for
noncompliance.——-Every permit to appropriate
water for power purposes hereafter issued by
the director of the department of water
resources shall have plainly printed thereon,
that the same is issued subject to the
provisions of this act and in the event of
its sale, transfer, assignment or of its
being mortgaged without a compliance with the
provisions of this act, such permit shall be
immediately canceled and revoked by the
director of the department of water

resources. F; frre XL
Ve u‘..‘h‘jleﬂ

AFK u= 1yoy
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8. Idaho Code § 42-301 (1977) provides:

42-301. Permits contestable--When and by
whom.--If the holder of a permit to appropri-
ate the public waters shall fail to comply
with the requirements of his permit as to the
commencing of work or the filing of bond
thereunder, or the completion of one f£ifth
(1/5) of the construction work within one
half (1/2) the time allowed for the entire
completion of such construction work, or
shall fail to complete the entire construc-
tion work within the time specified in his
permit, said permit may be canceled and
voided by the department of water resources
as hereinafter provided at the instance of
any person or persons holding any permit for
the diversion of water from the same stream,
such permit postdating the permit which is
sought to be canceled.

9. A principal may be bound by even unauthorized acts of
his agent if subsequent to such acts he voluntarily and knowingly
ratifies what has been done even though the principal does not
actually receive the full consideration to which he is entitled

under terms of contract. Clark v, Gneiting, 95 Idaho 10, 501

P.2d 278 (1972).

10. Ratification is an adoption or confirmation by one
person of an act performed on his behalf by another without
authority. The substance of the doctrine is confirmation after
conduct, amounting to a substitution for prior authority. 2A
C.J.S. Agency 363 (1972).

11. Actual authority may be either expressed or implied,
"implied authority" being that which 1is necessary, usual and
proper to accomplish or perform the main authority expressly

delegated to an agent. Clark v. Gneiting, 95 Idaho 10, 501 P.2d

E?su % s}%ﬁi IWED

APR U4 1988

278 (1972},

PROPOSED AMENDED MEMORANDUM
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12. Apparent authority exists where a principal voluntarily
places an agent in such position that a person of ordinary pru-
dence, conversant with business usages and nature of a particular
business, is justified in believing that agent is acting pursuant

to existing authority. Hieb v. Minnesota Farmers Union, 105

Idaho 694, 672 P.2d 572 (1983).

13. In construing a statute, not only must the literal
wording of the statute be examined, but also account must be
taken of all other matters such as context, object in view, evils
to be remedied, history of the times and of legislation upon the
same subject, public policy, contemporaneocus construction, and

the 1like. Knight v. Employment Sec. Agency, 88 Idaho 262, 398

P.2d 643 (1965). See also International Ass’n of Firefighters v.

City of Coeur d’'Alene, 99 Idaho 630, 586 P.2d 1346 (1978).

14. In construing a statute, the supreme court may examine
language wused, reasonableness of proposed interpretations, and

polices behind the statutes. Umphrey v. Sprinkle, 106 Idaho 700,

682 P.2d 1247 (1983).

15. A construction given a statute by executive or adminis-
trative officers of the state is entitled to great weight and
will be followed by the courts unless there are cogent reasons

for holding otherwise. Idaho Public Utilities Commission v. V-1

0il Company, 90 Idaho 415, 412 P.2d 581 (1966).

APPLICATION OF APPLICABLE LAW

16. The petitioner correctly contends that

requires that all newly acquired rights to use

PROPOSED AMENDED MEMORANDUHM
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be confirmed wunder the provisions of chapter 2, title 42, Idaho
Code.

17. I.C. § 42-205 mandates that no permit be issued for
power purposes that does not meet with the provisions of I.C. §
42-206.

18. The petitioner interprets I.C. § 42-206 to prevent the
Department from issuing a permit to the Boise Project Board of
Control. The petitioner contends that the Board is ineligible to
be granted the permit as it fails to fall under the classifica-
tion of ‘"person" or Tassociation of persons" as prescribed in
I.C. § 42-206. In addition, the petitioner argues that I.C. §
42-206 prohibits an authorized agent from being issued the permit
should the Board be characterized as the authorized agent for the-
five irrigation districts.

"Person" is not defined in 1Idaho Cocde §§ 42-205 through
42-210. The petitioner argues that the Department should adopt a
more narrow definition of "person" for this specific act than is
the case for other acts contained within title 42. Although the
definitions of "person" in I.C. §§ 42-242 and 42-4002 are not.
controlling in this proceeding, there is no compelling reason to
adopt a more narrow definition for this act. Using the language
of I.C. §§ 42-242 and 42-4002, the Board falls within the meaning
of "person" as defined in either statute.

19. Such 1is also the result if the Board is characterized
as an authorized agent for the five irrigation districts. The
petitioner argues that the Board lacked the gﬁﬁyﬁ& authority?to
apply for the permit. Petitioner baseéﬁ%ggg Elln ghe

APR u4 Tygy ;
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limited nature of the express grant of authority contained within
the 1926 contracts with the United States and the belated resolu-
tions adopted by the five irrigation districts three months after
the application was filed.

20. Even if the Board lacked the express authority to apply
for the permit, the Beoard could still base its action on ratifi-
cation and implied or apparent authority. The subsequent
approval of the Board’s earlier action by the five districts
through their November 1977 resolutions suggests that the Board’s
action was ratified. In addition, the Board’'s action could be
based vupon the implied authority to perform what is necessary,
usual and proper to accomplish the purpose of the express grant
of authority. Finally, the record suggests the Board had at
least apparent authority to act for the five districts as reason-
able men conversant in the administration of water were justified
in believing the Board was acting pursuant to existing authority.

21. The petitioner also argues that I.C. § 42-206 does not
contemplate the Department issuing a permit to an "agent." The
petitioner contends that because "agent" was not specifically
included in the statute, it must therefore be excluded. Such a
reading of I.C. § 42-206 is too narrow and would unduly hamper
the administration of the state’s water to totally disqualify all
agents from ever attaining a permit. Moreover, it makes no
difference whether the Board is characterized as a "person" or
"agent." Either description allows the Board to gqualify as an
actual bona fide resident of the state as the Board’s office has
been located in Boise since 1926. Final ggﬁig%gﬁwﬂoncllusions

PROPOSED AMENDED MEMORANDUM APR v+ 1948 j
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rendered it unnecessary to ascertain if the Board may also gqual-
ify as an "association of persons.”

22, Three sections of the Idaho Code could provide standing
to attack the Board's filing. 1I.C. § 42-203 allows for protests
to be filed with the Department within ten days from the last
date of publication of the notice. I.C, § 42-301 allows for
petitions for cancellation to be filed with the Department if the
permit holder fails to comply with requirements of commencing or
completing construction in a timely manner. I.C. § 42-207
tequirss the holder of a permit desiring to transfer the permit
to file with the Department and qualify under 42-206 or the
transfer is void.

In this case, petitioner waited more than eight years
from the date of published notice to protest the application for
permit by filing the petition to cancel water permit No. 63-5019
on May 20, 1986. As of this filing date, the Board had expended
much time and money on the Lucky Peak Project. Moreover, the
petition does not allege that the Board has been slack in meeting
any construction time schedule.

23. Finally, the petitioner argues the transaction between
the New York 1Irrigation District and the other four irrigation
districts constituted a transfer of the permit wunder 1I.C.
§ 42-207. Four of the five co-applicants remained the same both
before and after the date New York Irrigation District agreed to
transfer their interest in the application. Moreover, on May 11,

1984, the date which New York Irrigation District transferred its

interest in the Project, Permit No.ﬁ%%?&ﬁ% gtﬁgiﬂjt yet been

ey A J
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issued, so it was merely an application for permit on that date.
Therefore, there was never a transfer of the permit as contem-
plated by I.C. § 42-207.

24. BSince the petitioner failed to protest within the 10
days provided by I.C. § 42-203, since there is no alleged viola-
tion of 1I.C. § 42-301, and since no transfer has occurred under
I.C. § 42-207, the petitioner cannot rely on any specific statu-
tory provisions for canceling the permit.

25, Notwithstanding the above analysis, the petitioner
argues it has standing to protest the permit because it possesses
both natural flow rights in the Boise River and storage rights in
Lucky Peak Reservoir. However, the petitioner has never alleged
any injury to either their natural flow or storage water rights
as a result of the permit, only a general allegation that such
permit was issued in direct violation of state law.

26. In light of the above conclusions, the Department finds
it unnecessary to examine the -equitable issues of laches and
estoppel and their applicability to these facts.

ORDER

Based on the foregoing findings of fact and conclusions of
law, IT IS5 HEREBY ORDERED that the petition to cancel water
permit 63-9019 is DENIED.

DATED this (Z day of March, 1988.
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CERTIFICATE OF MAILING

I hereby certify that on this the 18th day of March 1988, true and
correct copies of the foregqoing ORDER ADOPTING AMENDED PROPOSED DECISION
AND ORDER AND AMENDED PROPOSED MEMORANDUM DECISION AND ORDER were

mailed, postage prepaid to:

Pioneer Irrigation District

Box 426
Caldwell, ID 83606

Boise Kuna Irrigation Dist.

129 North School
Kuna, ID 83634

Wilder Irrigation Dist.
P. O. Box 416
Caldwell, ID 83654

William F. Ringert
P. 0. Box 2773
Boise, ID 83701

Ray D. Givens
P. O. Box 964
Boise, ID 83701

Big Bend Irrigation Dist.

Rt. 3 Box 3253
Adrian, OR 97901

Scott L. Campbell
Elam, Burke & Boyd
P. O. Box 1559
Boise, ID 83701

Randall C. Fredericks

First Interstate Bank Building
Suite 1110

Boise, ID 83702

Don A. Olowinski
P. 0. Box 1617
Boise, ID 83701

Nampa-Meridian Irrigation Dist.
1503 First Street South
Nampa, ID 83651

New York Irrigation Dist.
214 S. Broadway
Boise, ID 83702

=y,

Secretary/Records Manager
Idaho Dept. of Water Resources
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MEMORANDUM

TO: Keith Higginson DATE: March 15, 1988
Norm Young

FROM: John W. Homan

RE: Lucky Peak Hydro Decision

. ———— T ———— T ————— T — T — - ——— T ———— T T - — —— . — e - — —— i — ———

The cover order which accompanies the amended decision
identifies each paragraph that was changed in response to the
parties exceptions. The exceptions listed below are from
Pioneer’s exceptions and were not incorporated into the amended
decision for the following reasons:

Paragraph 18 - Pioneer objects to IDWR classification of the
Board as a "person” under I.C. § 42-206. Pioneer asserts that
I.C. § 42-206 only applies to natural persons. If Pioneer’s
assertion were adopted, irrigation districts, cities and
companies could not hold permits. This issue has been briefed
extensively and is addressed in detail on page 12 of the amended
decision.

Paragraph 19 - Pioneer objects to IDWR conclusion that the
Board was the authorized agent for the districts.

Paragraph 20 - Pioneer objects to IDWR’s conclusion that the
Board had either express, implied or apparent authority to
represent the districts in applying for the permit. 1In addition,
Pioneer objects to IDWR’s conclusion that the districts later
ratified the Board's action by resolution. The amended decision
explains at length IDWR’s basis for concluding that the Board had
the authority to act for the districts under each agency theory
previously mentioned.

Paragraph 21 - Because Pioneer objects to IDWR treatment of
the Board as a "person" under I.C. § 42-206, Pioneer asserts that
to be a qualifying agent, the agent must represent a natural
person therefore, it makes a difference whether the Board is

characterized as a "person” or an "agent" mafgfmﬁdlo&
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Keith Higginson
Norm Young

Page 2

March 15, 1988

The decision only concludes the Board as a "person” or an
"agent," that either designation would meet the residency
provision of 1.C. § 42-206.

Paragraph 23 - This paragraph was changed to correctly
reflect the fact that I.C. § 42-207 (transfer of permits) does
not apply to the transfer of an interest in an application for
permit.

Paragraph 24 - Pioneer claims that IDWR has an independent
legal duty to cancel the Board’'s permit, despite the inapplica-
bility of all the pertinent statutes (I.C. §§ 42-203, 42-301 and
42-207) concerning deadlines and basis for protest.

.

-—enem - .
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I. PRELIMINARY STATEMENT

The Boise-Kuna Irrigation District, the Nampa & Meridian
Irrigation District, the New York Irrigation District, the Wilder
Irrigation District, the Big Bend Irrigation District ("the
Districts"), for themselves and as the members of the Boise
Project Board of Control ("Board of Control") hereby submit this
response brief to the exceptions to the proposed memorandum
decision filed by the Pioneer Irrigation District ("Pioneer") on
February 17, 1988.

Pioneer filed exceptions to Findings of Fact 8, 9, 11,
12, 14, 15, and 19. It alsc filed exceptions to Conclusions of
Law 18, 19, 20, 21, 23 and 34. The Districts filed exceptions to
Findings of Fact 10, 11, 12, 14 and 15. Four of the Districts’
exceptions to the Findings of Fact are substantially supported by
Pioneer (11, 12, 14 and 15). Pioneer’s other proposed exceptions
of Fact are either not supported by the record or are
ingsignificant. In its exceptions to the proposed Conclusions of
Law, Pioneer attempts to rehash old arguments that have been
submitted to the Department and refuted by the Districts again

and again in these proceedings.1

1. Pioneer filed a Petition to Cancel Water Permit and
Memorandum on May 20, 1986. The Districts filed an Answer
and a Memorandum in Support of Answer to Petition to Cancel
Water Permit on June 23, 1986. Pioneer filed a Reply
Memorandum on July 29, 1986. The Distrigts filed a
Response Memorandum on September 25, 198B§¢$fynggcag§%jther

a‘i\a.‘;*_“F
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ITI. EXCEPTIONS TO FINDINGS OF FACT

FINDING OF FACT NO. 8. The proposed Finding states: "In

November of 1977, each of the five irrigation districts adopted
special resolutions authorizing the Boise Project Board of
Control to file an application for permit No. 63-9019."
Pioneer argues that the proposed Finding of Fact is incorrect
because the resclutions did not refer to the application for
Permit No. 63-9019 by specific number and that the Districts
intended that the Board of Control act only after districts in
addition to those comprising the Board of Control, including
Pioneer, concurred with the Board of Control Districts.

Pioneer’s objections are frivolous. Exhibits 7-11
are resolutions adopted by each of the Districts comprising the
Boise Project Board of Control authorizing the Board of Control
to apply for a water permit on their behalf for production
of electricity at Lucky Peak Dam. The resolutions clearly
authorize the Board of Control to apply for a water permit for
the Lucky Peak Power Plant Project (the "Project"). That the
specific application number is not used is meaningless.

Even more preposterous is Pioneer’s contention that

the Board of Control was not authorized to apply for a permit

1. (cont.) filed a Post Hearing Memorandum in Support of
Petition to Cancel Water Permit on J WA ¥ 34 987. The
Districts filed a Post Hearing Respo Menok} ‘
Opposition on February 26, 1987. Pioné! '

Reply Memorandum on March 13, 1987,

APR v« 1484
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until Pioneer itself concurred. The Districts intended to act
and did act forthemselves in developing the Project.2 The Board
of Control meets monthly. See Stipulation of Facts No. 8.
Members of the Board of Control are directors of the irrigation
districts represented on the Board. See Stipulation of Facts
No. 7. 1If Pioneer’s preposterous contention were correct, the
Districts would obviously have given some indication in the ten
years since the application was filed and the resolutions were
passed. As the record clearly indicates, only the Districts were
proceeding to apply for the necessary licenses to produce power
at Lucky Peak. See, e.g., Exhibit 32, Minutes of Board of
Control meetings for Augqust 3, 1977, p. 2; November 22, 1977,

pp. 1 and 2; and November 30, 1977, p. 1.3

2. Pioneer has never raised this issue before the Department
in all of its voluminous and repetitive filings. Moreover,
Pioneer has no standing to raise this argument as it is
neither a member of the Board of Control nor a member of
the Board of Control’s constituent Districts.

3. Pioneer arques that, because the resolutions submitted as
Exhibits 7-11 used the phrase "joining with the other
Districts comprising the Arrowrock Division of the Boise
Project, a U.S. Reclamation Project™ that it, and the
Settlers Irrigation District were meant to be included
because they are members of the Arrowrock Division of the
Boise Project. Having failed to present any evidence as to
the composition of the Arrowrock Division of the Boise
Project, Pioneer asks that the Department take judicial
notice that it is a member.

First, Pioneer is factually incorrect. Judicial notice is
thus improper. The Arrowrock Division of the Boise Project
includes only Districts which are the members of the Boise

Project Board of Control. See, No. 70-859;
45 Stat. 1410 (February 28, 1929), Exhléﬁgl% acts
Between United States of Amenca and th mel
Irrigation Districts. Paragraph 39 of those Contrac

APR U4 1944
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FINDING OF FACT NO. 9. The proposed Finding states:

"On December 7, 1977, the Department notified the Board that the
application would be approved pending the issuance of the Federal
Power Commission license."

Pioneer complains, apparently, that the Finding of
Fact does not repeat verbatim the language in Exhibit 13. This
objection is also frivolous. The Finding of Fact is correct as

stated. It could alsc be modified to quote Exhibit 13.

FINDING OF FACT NO., 1ll1. Pioneer agrees with the

proposed modification by the Districts.

FINDING OF FACT NO. 12. Pioneer apparently agrees with

the modification by the Districts

FINDING OF FACT NO. 14. The proposed Finding states:

"On May 25, 1984, the Board commenced construction on the

Project."” Both the Districts and Pioneer agree that this Finding

3. (cont.) indicates that "Districts organized to include
Project lands of said Arrowrock Division of the Boise
Project"” shall be entitled to membership on the Board of
Control.

Pioneer is not a member of the Board of Control and, thus,
is not within the Arrowrock Division of the Boise Project.
Secondly, Pioneer is incorrect as a matter of intention.
As is overwhelmingly demonstrated in the record and the
course of the events for the last ten years, the intention

of the Board of Control Distriftsz:esppi the same: they
r.:

were developing the Lucky Pea gﬁg:x
themselves and not in conjunction
APR 04 1988
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should be modified slightly. The Districts contend that it was
they who commenced construction of the Project. Pioneer contends
that it was commenced "by the City of Seattle under contract with
the Nampa & Meridian, Boise-Kuna, Wilder and Big Bend Irrigations
District, as the Steering Committee for Lucky Peak Hydroelectric
Project."

Pioneer’'s contention is not correct as a matter of law.
The legal entities holding the FERC license were, and remain, the
Board of Control Districts. Consequently, it was they who
commenced construction, and it is they who would be liable under
the Federal Energy Regulatory Commission license and orders. To
say that the City of Seattle commenced construction with the
Districts under its contract with them would be similar to saying
Morrison-Knudsen Engineers commenced construction with the
Districts pursuant to its contract with the Districts, see
Exhibit 53, Affidavit of C. T. McCreedy, or that Gates & Fox
Company commenced construction with the Districts under its
contract with them. See Exhibit 33, Letter from R. C. Fredricks
to A. Kenneth Dunn dated May 18, 1984, enclosing a copy of the
New York Irrigation District Agreement and the Power, Purchase

and Sale Contract with the City of Seattle.

FINDING OF FACT NO. 15. Pioneer apparently agrees with

the Districts as to their proposed modiggﬁg $:¢~?
$ifs i,

APR v« 1988
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FINDING OF FACT NO. 19. The Districts have no objection

to Pioneer’'s proposed modification.

III. CONCLUSIONS OF LAW

Pioneer objects to Conclusions of Law contained in
paragraphs 18-21, 23 and 24. 1Its objections are nothing more
than restatements of its old, incorrect arguments.

Paragraph 18, Pioneer objects to the definition of

"person” used by the Department which includes the definition of
"person” in Idaho Code §§ 42-242 and 42-4002., Pioneer appears to
be arguing that a "person" has to be a natural person. If the
legislature would have wanted such a narrow definition, it could
have said so. 1If Pioneer’s definition were adopted, irrigation
districts, cities and companies could not hold permits.

Pioneer's argument is simply a rehash of argquments it made
earlier, which were dealt with by the Disgtricts in their
Post-Hearing Response Memorandum, pp. 8-17.

Paragraphs 19 and 20. Pioneer contends that the

Board of Control was not an authorized agent for the five
irrigation districts and that the Districts’ Resolutions,
Exhibits 7-11, did not constitute approval of the Board’s
application for a permit. These contentions are frivolous for
the reasons stated earlier. See Discussion as to Paragraph 8 of

Findings of Fact, supra.

; i
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BEFORE THE DEPARTMENT CF WATER RESOURCES
OF THE
STATE OF IDARHO

IN THE MATTER OF PETITION TO
CANCEL PERMIT NO. 63-9019 IN
THE NAME COF BOISE PROJECT BOARD
OF CONTROL

Permit No. 63-9019

PIONEER IRRIGATION DISTRICT,
ORDER GRANTING
PETITION TO
INTERVENE

Petiticner,
Vs,
BOISE PROJECT BOARD OF CONTROL,
Respondent.
BOISE-KUNA IRRIGATION DISTRICT,
NAMPA & MERIDIAN IRRIGATION
DISTRICT, NEW YORK IRRIGATION
DISTRICT, WILDER IRRIGATION
DISTRICT, and BIG BEND IRRIGATION
DISTRICT,

Respondent-Intervenors.

e e i i

On October 14, 1986, Pioneer Irrigation District (Pioneer)
filed a Motion to Limit Intervenors and Protestants with respect
to Pioneer’s Petition to Cancel Water Permit No. 63-9019 for
power purposes at the Lucky Peak Dam in the name of the Boise
Project Board of Control (Board of Control).

The Board of Control is comprised of the Boise-Kuna
Irrigation District, the Nampa & Meridian Irrigation District,
the New York Irrigation District, the Wilder Irr
and the Big Bend Irrigation District, collectively referrm
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"the Districts". The Districts responded to Pioneer’s motion by
filing a Petition to Intervene in the cancellation proceeding on
October 15, 1986. Pioneer filed an answer to the petition to
intervene on October 27, 1986.

The Districts’ petition to intervene represents that the
Districts are members of the Board of Control and that the Board
applied for the water right permit as the operating agent for the
Districts. The Districts, therefore, represent that as members of
the Board of Control they will be affected by any proceedings in
regard to Permit No. 63-9019.

In opposition to the petition to intervene, Pioneer argues
that the Districts have failed to comply with the 5 day time
requirement under Rule 6,3 of the Department’s Rules of Practice
and Procedure, and that the Board of Control as "operating agent"”
for the Districts can adequately represent the interests of the
Districts in this proceeding.

In ruling upon the above-referenced motions, the Department
notes that the answer to the petition to cancel the water permit
was filed for the Board of Control by and through the member
Districts. The answer was signed by counsel for each of the
member Districts. The Department views the answer as constitut-
ing an appearance and answer in this proceeding by the Board of
Control and the Districts. The Department also views the
Districts to be the real parties in interest in this proceeding
and believes it appropriate that the Districts be accorded formal

}grest

i

party status 50 that they may adeguately protectﬂgggiﬁm'

in the permit sought to be canceled. The Departmenf
AFH 4 ]358
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granting party status to the Districts will not unduly delay or
prejudice the rights of Pioneer in this proceeding. The time
provision under Rule 6,3 of the Department’s Rules of Practice
and Procedure is enlarged as necessary to allow for the consider-
ation of the petition to intervene.

The Department expects that the Districts will coordinate
their participation as parties so as to expedite the proceedings
and avoid duplication of arqument and evidence. To this end, the
Department will deny Pioneer’s motion to limit the participation
in the hearing of intervenors and protestants, without prejudice
to renew the motion during the hearing as Pioneer deems appro-

priate.

ORDER

Based upon the foregoing consideration of the motions filed
herein,

IT IS HEREBY ORDERED as follows:

1. The Petition to Intervene in this proceeding by the
Boise-Kuna Irrigation District, the Nampa & Meridian Irrigation
District, the New York Irrigation District, the Wilder Irrigation
District, and the Big Bend Irrigation District is hereby granted.
The Districts are accorded full party status in this proceeding.

2. The Districts shall coordinate their participation as
parties so as to expedite the proceedings and avoid duplication

of argument and evidence, A
R TS RR S oy g

;

3. The caption in this proceeding is amett

the status of the Districts as respondent-intervenofiEK (- 1954
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4. The motion of Pioneer Irrigation District to limit the

participation in the hearing of intervenors and protestants is

hereby denied without prejudice to renew the motion during the

hearing as Pioneer deems appropriate in accordance with Rule 9,8

of the Rules of Practice and Procedure of the Department.

DATED this _48 day of November, 1986.

Ik BT S

Yt

BOBBY D. FLEENOR
Chief, Regional Office Bureau

UM
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17. The record contains no evidence as to the amount spent
on construction prior to May 20, 1986; however, as of December
18, 1986 over 65 million had been spent on the project.
COMMENCEMENT OF CANCELLATION PROCEEDINGS

18. On May 20, 1986, Pioneer Irrigation District filed a
petition to cancel permit No. 63-9019.

19, Pioneer Irrigation District, the petitioner, possesses
a natural flow water right on the Boise River and, by contract,
storage rights in Lucky Peak Reservoir.

20. On November 28, 1986, the Department granted the peti-
tion to intervene of the five irrigation districts which compose
the Boise Project Board of‘Control.

21, A hearing on the petition to cancel permit No. 63-9019
was scheduled for December 18, 1986 at the State Towers Building
in Boise, Idaho.

22. At the hearing, the hearing officer requested post-
hearing briefs from the parties. Mr. Scott L. Campbell submitted
briefs on behalf of the petitioner, Pioneer Irrigation District.
Don A. Olowinski, William F. Ringert, Randall C. Fredericks,
Raymond D. Givens and Larry Sullivan submitted the briefs on
behalf of the respondent, the Boise Project Board of Control.

STIPULATIONS

23. On December 18, 1986, the parties stipulated to certain

facts, most of which were a matter of public record. In addition,

the parties stipulated to the authenticity of all exhibits.

ﬁfzﬁwfg
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CONCLUSIONS OF LAW

APPLICABLE LAW

1. Idaho Code § 42-201, in effect when the application for
permit No. 63-9019 was filed on Augqust 31, 1977, provided:

42-201. Water rights acquired under
chapter.--All rights to divert and use the
waters of this state for beneficial purposes
shall hereafter be acquired and confirmed
under the provisions of this chapter and not
otherwise. And after the passage of this
title all the waters of this state shall be

, controlled and administered in the manner
herein provided. Such appropriation shall be
perfected only by means of the application,
permit and license procedure as provided in
this title; provided, however, that in the
event an appropriation has been commenced by
diversion and application to beneficial use
prior to the effective date of this act it
may be perfected under such method of appro-
priation.

1971 Idaho Sess. Laws, ch. 177, § 2, p. 843,
2. Idaho Code § 42-205 (Supp. 1987), in part, provides:

42-205. Issuance of permit--Restrictions.—
No permit shall be issued by the department
of water resources of the state of Idaho, for
the appropriation of water for power pur-
poses, nor shall any such permit be assigned,
transferred, mortgaged, sold or conveyed to
any person, firm or corporation except in
accordance with the provisions of this act.

3. Idaho Code § 42--206, part of the same act as § 42-205,
in effect when the Department issued permit No. 63-9019 on May

24, 1984 provided:

42-206. Residence a requisite for
issuance.-—-No permit to appropriate water for
power purposes in the state of Idaho shall
hereafter be granted to any person or associ-
ation of persons not an actual bona fide
resident or residents of the state o “!Gﬁhorwgph
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nor to any corporation unless organized or
gqualified to do business in and under the
laws of the state of Idaho.

1947 1daho Sess. Laws, ch. 66, § 2, p. 106.

4, Idaho Code § 42-203, in effect when the Department
published notice of application for permit No. 63-9019 on
September 29 and October 6, 1977, in part, provided:

42-203. Notice upon receipt of application
-—Protest—-—-Hearing and findings--Appeals.—-
On and after the passage, approval and effec-

. tive date of this section, upon receipt of an
application to appropriate the waters of this
state, the department of water resources,
shall prepare a notice in such form as the
department may prescribe, specifying the
number of the application and the date of
filing thereof, the name and post-office
address of the applicant, the source of the
water supply, the amount of water to be
appropriated, in general the nature of the
proposed use, the approximate location of the
point of diversion, and the point of use,
stating in said notice that any protest
against the approval of such application, in
form prescribed by the department, shall be
filed with the department within ten (10)
days from the 1last date of publication of
such notice. The director of the department
of water resources shall cause the notice to
be published in a newspaper printed within
the county wherein the point of diversion
lies, or in the event no newspaper is printed
in said county, then in a newspaper of gen-
eral circulation therein. This notice shall
be published at least once each week for two
{2) successive weeks.

Any person, firm, association or corpora-
tion concerned in any such application may,
within the time allowed in the notice of
application, file with said director of the
department of water resources a written
protest against the approval of such applica-
tion, which protest shall state the name and
address of protestant and shall be signed by
him or by his agent or attorney anges
clearly set forth his objections [fo.u
approval of such application. Thees
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1969 Idaho Sess. Laws, ch. 469, § 1, p. 1346.

5. Idaho Code § 42-203, in effect when the Department
issued permit No. 63-9019 on May 24, 1984, in part, provided:

42-203. Notice upon receipt of application-
protest--Hearing and findings--Appeals—-...
In the event that no protest is filed, then
the director of the department of water
resources may forthwith approve the applica-
tion, providing the same in all respects
conforms with the requirements of this
chapter, and with the regulations of the
department of water resources.

.o The director of the department of water
resources shall find and determine from the
evidence presented to what use or uses the
water sought to be appropriated can be and
are intended to be applied. 1In all appli-
cations whether protested or not protested,
where the proposed use is such (1} that it
will reduce the gquantity of water under
existing water rights, or (2) that the water
supply itself is insufficient for the purpose
for which it is sought to be appropriated, or
{3} where it appears to the satisfaction of
the department that such application is not
made in good faith, 1is made for delay or
speculative purposes, or (4) that the appli-
cant has not sufficient financial resources
with which to complete the work involved
therein, or (5) that it will conflict with
the local public interest, where the local
public interest is defined as the affairs of
the people in the area directly affected by
the proposed use; the director of the depart-
ment of water resources may reject such
application and refuse issuance of a permit
therefor, or may partially approve and grant
a permit for a less quantity of water than
applied for, or may grant a permit upon
conditions.

1980 1daho Sess. Laws, ch. 238, § 2, p. 526.

& . ”’f‘f{ ‘:|

. ~eley Ew .

42-207. Sale, transfer, assignment or ;
mortgage of permit.--Whenever the holder of a/pp

6. Idaho Code § 42-207 (1977) provides: f&ﬁm’"
&5

, ¢
permit to appropriate water for power pur- Uﬁ'b@a !
poses within the state of Idaho, desires to
sell, assign, transfer or mortgag such o . /
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permit so held by him, he shall file with the
director of the department of water resources
a copy of the deed, bill of sale, assignment,
mortgage or other document of transfer,
together with such proof as the director of
the department of water resources may require
that the new owner, holder or assignee of
such permit, or the mortgagee, or one or more
of the trustees wunder any mortgage trust
indenture, possesses the qualifications set
forth in section 42-206, and that such trans-
fer is made in goocd faith, and not for
purposes of speculation or delay; and the
sale, transfer, assignment or mortgaging of
any such permit except as herein provided

. shall be void, it being the express intention
of the legislature to prohibit the transfer
of permits to appropriate water for power
purposes by mortgaging the same or otherwise,
except in accordance with the provisions of
this act.

7. Idaho Code § 42-208 (1977) provides:

42-208. Cancellation or revocation for
noncompliance.--Every permit to appropriate
water for power purposes hereafter issued by
the director of the department of water
resources shall have plainly printed thereon,
that the same is issued subject to the
provisions o¢f this act and in the event of
its sale, transfer, assignment or of its
being mortgaged without a compliance with the
provisions of this act, such permit shall be
immediately canceled and revoked by the
director of the department of water
resources.

8. Idaho Code § 42-301 (1977) provides:

42-301. Permits contestable——When and by
whom.—-If the holder of a permit to appropri-
ate the public waters shall fail to comply
with the requirements of his permit as to the
commencing of work or the filing of bond
thereunder, or the completion of one fifth
(1/5}) of the construction work within one
half (1/2) the time allowed for the entire
completion of such construction work, or&ig)
shall £fail to complete the entire construc-

By
tion work within the time specified in his %7 WF”
5

permit, said permit may be canceled and

voided by the department of water resources “*iumg /
as hereinafter provided at the instance of i
MEMORANDUM DECISION AND ORDER - Page 9 e /
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any person or persons holding any permit for
the diversion of water from the same stream,
such permit postdating the permit which is
sought to be canceled.
9. A principal may be bound by even unauthorized acts of
his agent if subsequent to such acts he voluntarily and knowingly
ratifies what has been done even though the principal does not

actually receive the full consideration to which he is entitled

under terms of contract. Clark v. Gneiting, 95 Idaho 10, 501

P.2d 278 (1972).

10. Ratification is an adoption or confirmation by one
person of an act performed on his behalf by another without
authority. The substance of the doctrine is confirmation after
conduct, amounting to a substitution for prior authority. 2A
C.J.S. Agency 363 (1972).

11. Actual authority may be either expressed or implied,
"implied authority" being that which is necessary, usual and
proper to accomplish or perform the main authority expressly

delegated to an agent. Clark v. Gneiting, 95 1daho 10, 501 P.2d

278 (1972).

12. Apparent authority exists where a principal voluntarily
places an agent in such position that a person of ordinary pru-
dence, conversant with business usages and nature of a particular
business, is justified in believing that agent is acting pursuant

to existing authority. Hieb v. Minnesota Farmers Union, 105

Idaho 694, 672 P.2d 572 (1983).

13, In construing a statute, not only m ‘g the literal

wording of the statute be examined, but also

MEMORANDUM DECISION AND ORDER - Page 10




taken of all other matters such as context, object in view, evils
to be remedied, history of the times and of legislation upon the
same subject, public policy, contemporaneous construction, and

the 1like. Knight v. Employment Sec. Agency, 88 Idaho 262, 398

P.2d 643 (1965). See also International Ass’'n of Firefighters v.

City of Coeur d’Alene, 99 Idaho 630, 586 P.2d4 1346 (1978).

14. In construing a statute, the supreme court may examine
language wused, reasonableness of proposed interpretations, and

polices behind the statutes. Umphrey v. Sprinkle, 106 Idaho 700,

682 P.2d 1247 (1983).

15. A construction given a statute by executive or adminis-
trative officers of the state is entitled to great weight and
will be followed by the courts unless there are cogent reasons

for holding otherwise, Idaho Public Utilities Commission v. V-1

0il Company, 90 Idaho 415, 412 P.2d 581 (1966).

APPLICATION OF APPLICABLE LAW

16. The petitioner correctly contends that I.C. § 42-201
requires that all newly acquired rights to use the state’s water
be confirmed under the provisions of chapter 2, title 42, Idaho
Code.

17, I.C. § 42-205 mandates that no permit be issued for
power purposes that does not meet with the provisions of I.C. §
42-206.

18. The petitioner interprets I.C. § 42-206 to prevent the
Department from issuing a permit to the Boise Project Board of

Control. The petitioner contends that the Board is ineligible to

be granted the permit as it fails to fall undeé;wé;.;wna_ ‘
ﬁ"q;;.-‘},“‘, )
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tion of "person" or T"association of persons" as prescribed in
I.C. § 42-206, In addition, the petitioner argues that I.C. §
42-206 prohibits an authorized agent from beiﬁg issued the permit
should the Board be charadterized as the authorized agent for the
five irrigation districts.

"Person” is not defined in 1Idaho Code §§ 42-205 through
42-210. The petitioner argues that the Department should adopt a
more narrow definition of "person" for this specific act than is
the case for other acts contained within title 42. Although the
definitions of "person" in 1I.C. §§ 42-242 and 42-4002 are not

controlling in this proceeding, there is no compelling reason to

adopt a more narrow definition for this act. Using the language

of I.C. §§ 42-242 and 42-4002, the Board falls within the meaning
of "person"” as defined in either statute.

19. Such is also the result if the Board is characterized
as an authorized agent for the five irrigation districts. The
petitioner argues that the Board lacked the actual authority to
apply for the permit. Petitioner bases its argument on the
limited nature of the express grant of authority contained within
thé 1926 contracts with the United States and the belated resolu-
tions adopted by the five irrigation districts three months after
the application was filed.

20. Even if the Board lacked the express authority to apply
for the permit, the Board could still base its action on ratifi-
cation and implied or apparent authority. The subseguent
approval of the Board’s earlier action by th gglve dlstrlcts

e

through their November 1977 resolutions suggests %a ethgf

APR 4.
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action was ratified. In addition, the Board’s action could be
based wupon the implied authority to perform what is necessary,
usual and proper to accomplish the purpose of the express grant
of authority. Finally, the record suggests the Board had at
least apparent authority to act for the five districts as reason-
able men conversant in the administration of water were justified
in believing the Board was acting pursuant to existing authority.

2]l. The petitioner also argues that I.C. § 42-206 does not
contemplafe the Department issuing a permit to an "agent." The
petitioner contends that because "agent" was not specifically
included in the statute, it must therefore be excluded. Such a
reading of 1I.C. § 42-206 is too narrow and would unduly hamper
the administration of the state’s water to totally disqualify all
agents from ever attaining a permit. Moreover, it makes no
difference whether the Board is characterized as a "person" or
"agent." Either description allows the Board to qualify as an
actual bona fide resident of the state as the Board’'s office has
been located in Boise since 1926. Finally, the above conclusions
rendered it unnecessary to ascertain if the Board may also qual-
ify as an "association of persons.'

22, Three sections of the Idaho Code could provide standing
to attack the Board’'s filing. TI.C. § 42-203 allows for protests
to be filed with the Department within ten days from the last
date of publication of the notice. I.C. § 42-301 allows for

petitions for cancellation to be filed with the Department if the

permit holder fails to comply with requirement? ;;commencing or
flona .

completing construction in a timely manner.t"it""eiét%.!wm;
i

{

Ap !
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requires the holder of a permit desiring to transfer the permit
to file with the Department and qualify under 42-206 or the
transfer is void.

In this case, petitioner waited more than eight years
from the date of published notice to protest the application for
permit by filing the petition to cancel water permit No. 63-9019
on May 20, 1986. As of this filing date, the Board had expended
much time and money on the Lucky Peak Project. Moreover, the
petition does not allege that the Board has been slack in meeting
any construction time schedule.

23. Finally, the petitioner argues the transaction between
the New York 1Irrigation Company and the other four irrigation
districts constituted a transfer of the permit wunder 1I.C.
§ 42-207. The Board was the holder of the permit both before and
after the date of the transaction. Therefore, there was never a
transfer of the permit as contemplated by I.C. § 42-207.

24. Since the petitioner failed to protest within the 10
days provided by I.C. § 42-203, since there is no alleged viola-
tion of 1I.C. § 42-301, and since no transfer has occurred under
I.C. § 42-207, the petitioner cannot rely on any specific statu-
tory provisions for canceling the permit.

25. Notwithstanding the above analysis, the petitioner
argues it has standing to protest the permit because it possesses
both natural flow rights in the Boise river and storage rights in

Lucky Peak Reservoir. However, the petitioner has never alleged

&;;ggwmsuih

APR u4 1948

any injury to either their natural flow or sEzggge water rights

as a result of the permit, only a general a
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permit was issued in direct violation of state law.
In light of the above conclusions, the Department finds
equitable issues of laches and

the

26.
examine

it wunnecessary to
estoppel and their applicability to these facts.
ORDER
the foregoing findings of fact and conclusions of
the petition to cancel water

on

IS HEREBY ORDERED that

Based

law, IT

permit 63-9019 is DENIED.
: nd

DATED this <~ day of February, 1988.

O
FLEENOR

BOBBY] D.
Hearing Officer
Department of Water Resources
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CERTIFICATE OF MAILING

I hereby certify that on this the 2nd day of February, 1988, true
and correct copies of the foregoing Order Issuing Proposed Decision and
Proposed Memorandum Decision and Order were mailed, postage prepaid to:

Pioneer Irrigation District

Box 426
Caldwell, ID 83606

Boise Kuna Irrigation Dist.

129 North School
Kuna, ID 83634

Wilder Irrigation Dist.
P. O. Box 416
Caldwell, ID 83654

William F. Ringert
P. 0. Box 2773
Boige, ID 83701

Ray D. Givens
P. O. Box 964
Boise, ID 83701

Big Bend Irrigation Dist.
Rt. 3 Box 3253
Adrian, OR 97901

Scott L. Campbell
Elam, Burke & Boyd
P. O. Box 1559
Boise, ID 83701

Randall C. Fredericks

First Interstate Bank Building
Suite 1110

Boise, ID 83702

Don A. Clowinski
P. 0. Box 1617
Boise, ID 83701

Nampa-Meridian Irrigation Dist.
1503 First Street South

Nampa, ID 83651

New York Irrigation Dist.
214 S. Broadway
Boise, ID 83702

—

Secretary/Records Manager
Idaho Dept. of Water Resources
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Peter J. Boyd

Scott L. Campbell Damﬁm%ﬂfﬁwﬁﬁfﬂm@mfﬁ
ELAM, BURKE AND BOYD T

702 West Idaho

P.O0. Box 1559

Boise, Idaho 83701

(208) 343-5454

Attorneys for Petitioner

BEFORE THE DIRECTOR OF THE DEPARTMENT
OF WATER RESOURCES OF THE
STATE OF IDAHO

Respondent.

IN THE MATTER OF PETITION TO )
CANCEL PERMIT NO. 63-9019 )
)
)
PIONEER IRRIGATION DISTRICT, )
)
Petitioner, ) EXCEPTIONS TO PROPOSED
} MEMORANDUM DECISION
V. ) AND ORDER
)
BOISE PROJECT BOARD ) SOURCE: Boise River
OF CONTROL, ) COUNTY: Ada
)
)
)

COMES NOW Pioneer Irrigation District, by and through its
counsel of record, and hereby presents the following Exceptions
to Proposed Memorandum Decision and Order issued in the above-
captioned matter on February 2, 1988. These exceptions are being
presented pursuant to Idaho Code sections 42-1701A and 67-5211,
as well as Rule 10, 2, 2. of the Rules and Regulations for
Practice and Procedure before the Department of Water Resources,

state of Idaho. The petitioner specifically 'ggptifies the
R ROHLMED
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portions of the proposed decision to which exceptions are made
and specifically states the grounds for those exceptions as
follows:

FINDINGS OF FACT

Paragraph 8: The resolutions referred to in this paragraph

did not authorize the Boise Project Board of Control to file an

“Techn.catly cgrft’.tj

. N . R ILIF 1}‘Le.'nuwl[:ler uA®

application for Permit No. 63-9019. None of the resolutions made md m o .l h
“?’Fl waz ‘Edﬂd

any specific reference to application for Permit No. 63-9019, nor

did they refer to any pending application for a water permit for

production of electricity at Lucky Peak Dam. Moreover, the

resolutions authorize the Secretary and Chairman of the Boise

Project Board of Control to execute applications only after the

"concurrence of the other Districts comprising the Boise )%MdaQﬁm“

. - . . . . . ind s
Project." There is no evidence in this record demonstrating that Uirdsrsins

this concurrence took place.

In this regard, it should be pointed out, and the Director
should take official notice pursuant to Rule 9, 16. of the Rules
and Requlations of Practice and Procedure, that the Boise
Project, United States Reclamation Act Project, includes lands
located within the Arrowrock Division, as well as the Payette
Division. The irrigation districts located within the Arrowrock
Division of the Boise Project include:

(1) Pioneer Irrigation District;

(2) Settlers Irrigation District;

{3) Boise-Kuna Irrigation District;

(4) New York Irrigation District; &ﬁ
(5) Nampa-Meridian Irrigation District; mﬁﬂfiwfu

APR 04 1989
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(6) Big Bend Irrigation District; and

(7) Wilder Irrigation District.

The Payette Division of the Boise Project includes lands
located within the following irrigation districts:

(1) Black Canyon Irrigation District, and

(2) Emmett Irrigation District.

There is no evidence in the record that all of these
districts concurred in authorizing the Secretary and Chairman of
the Boise Project Board of Control to execute the pertinent
applications. (Exhibits 7-11.)

Paragraph 9: On December 7, 1977, the Department notified

the Boise Project Board of Control that application for Permit Tewe

No. 63-9019 would be approved pending issuance of the Federal

Power Commission license and completion of any other agreements
necessary for the Boise Project Board of Control to use Lucky
Peak Dam for power production. (Exhibit 13.)

Paragraph 11: On April 23, 1984, the Board did not enter
into a Power Purchase and Sales Contract with the city of
Seattle. Instead, the Nampa-Meridian, Boise-Kuna, Wilder, and
Big Bend Irrigation Districts entered into such a contract on
that date as individual irrigation districts. (Exhibit 31.)

Paragraph 12: On May 11, 1984, the New York Irrigation
District did not relinguish all interest in Permit No. 63-9019 to
the four remaining districts. Permit No. 63-9019 had not been
issued at that time, so it was merely an application for a permit

on that date. Also, this factual finding conflicts directly with

paragraph 23 of the Conclusions of Law of the Prog

EXCEPTIONS TO PROPOSED APR 04 iysy
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Decision and Order which concludes that the New York Irrigation o cenfled

4 rﬂ{r!i.’tulS:'\mg;f urr

Company [sic] did not transfer the permit as contemplated by irfevent H Jour exiibon

Mami r‘.--’-’-“'u board 13
Idaho Code section 42-207. (Exhibits 6, 25, and 26.) o b ceronh

. vader 42.257 Speciiots
Paragraph 14: The Board did not commence construction of the P%@g,g 207

. . . rs nc1l ?rrss.gt‘-"
Project on May 25, 1984. Construction of the Project began on

N"}A re,{m.ip;&l‘mwm

that date, but the Board was not involved because of the with-

drawal from participation by the New York Irrigation District.

‘ ; g3% - . e i Cavsed ms'{"v"-{“""
(Exhibits 25, 26, 27, and 31.) Mo, Yok nvdved widb 354 g’ﬂb;- 2«\!« of e Brara Cozed €

By resolution, dated May 11, 1984, the New York Irrigation
District withdrew from involvement in the Project, except for
receipt of 9.5 percent of the profits. By terms of the agreement
dated May 11, 1984 (Exhibit 27), the New York Irrigation District

;ﬂn a-ss‘ﬂ"'m”{-
consented to the Nampa-Meridian, Boise-Kuna, Wilder, and the Big weii mest L) has

boer accophblo bt
Bend Irrigation Districts proceeding with the financing, Mf:n:mi:i;
construction, and operation and maintenance of the Project. e
(Section 2 of Exhibit 27.)
Additionally, by terms of the agreement, the New York Irri-
gation District disclaimed any rights or privileges under the
Power Purchase and Sales Contract and disclaimed all right,
title, and interest in and to any facilities constructed pursuant
to such license, water permit, or power sale agreement. (Sec-
tion 2 of Exhibit 27.) Consequently, the construction of the &“L@W7W“

Can sy 4o Comman X
- o
Project was commenced by the city of Seattle under contract with by meriee
Hie Board:
the Nampa-Meridian, Boise-Kuna, Wilder, and Big Bend Irrigation
Districts, as the Steering Committee of the Lucky Peak Hydro-

electric Project. (Exhibits 26, 27, and 31.)

EZi
EXCEPTIONS TO PROPOSED
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Paragraph 15: The Board did not issue any revenue bonds to The. ooy manpe

hese, o allne ene

menbe o 1550

l!_:‘zmd; as E.e'u {%

finance the construction of the Project; instead the Boise-Kuna

Irrigation District issued $154,000,000 of revenue bonds in orde

beatad > Thes

» ’ ' . N o, A m‘gn'{ ‘f, allre

to finance construction of the Project. (Affidavit of Ruth L. o ks o b Hho
Keeth and section 1(c) and 5(h} of Exhibit 31.) mwﬁghcfﬂpﬁa

Paragraph 19: Pioneer Irrigation District, the petitioner,
possesses three natural flow water rights on the Boise River and, | .
by contract, storage rights in Lucky Peak Reservoir. (Paragraph
LXXV1I, page 31 of Exhibit 39.)

CONCLUSIONS OF LAW

Paragraph 18: The petitioner disagrees with the following
statement contained in paragraph 18: "Although the definitions
of ‘person’ in I.C. sections 42-242 and 42-4002 are not control-
ling in this proceeding, there is no compelling reason to adopt a
more narrow definition for this act [sic]. Using the language of
I.C. sections 42-242 and 42-4002, the Board falls within the
meaning of ‘person’ as defined in either statute."

This conclusion ignores the plain and ordinary meaning of the
terms "person" and "association of persoens” which the Department
is compelled to apply under accepted rules of statutory construc-
tion. Additionally, this conclusion ignores the restrictive
language "in this act" which applies to the language of Idaho
Code sections 42-242 and 42-4002. (See discussion on pages 26-27
of Reply Memorandum in Support of Petition to Cancel Water Permit

No. 63-9019.)

A;
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MEMORANDUM DECISION AND ORDER - 5




Paragraph 19: The Board was not an authorized agent for the
five irrigation districts with respect to application for Permit
No. 63-9019. (See exception to paragraph 8 under Findings of
Fact and exception to paragraph 20 under Conclusions of Law)

Paragraph 20: The November 1977 resolutions of the five
irrigation districts did not constitute subsequent approval of
the Beoard’s earlier action regarding application for Permit
No. 63-9019, nor do the resolutions suggest ratification of the
Board’'s actions with regard to that application. {See exception
tc paragraph 8 of Findings of Fact.)

Moreover, the Board’s action could not be based upon the
implied authority to perform what is "necessary, usual, and
proper to accomplish the purpose of the express grant of author-
ity." Here, the express grant of authority is contained in the
1926 contracts, which specifically limit the Board’s power to the
operation and maintenance of the portion of the New York Canal
and lateral canals downstream of the diversion dam, plus Deer
Flat Reserveoir. (Paragraph 42, Exhibit 1; paragraph 21,

Exhibit 2; paragraph 40, Exhibit 3; paragraph 42, Exhibit 4;
paragraph 38, Exhibit %; and pages 16-20 of Reply Memorandum in
Support of Petition to Cancel Water Permit No. 63-9019.)}

No stretch of the imagination could produce a conclusion that
the Lucky Peak Hydroelectric Project is "necessary, usual, and
proper to accomplish the purpose of ‘this express grant of
authority.""”

There is also nothing in the record, and the proposed deci-

[ L) 'Lan C,}?
sion makes no reference to any evidence in theﬁﬁecord to support m%w, was

ROFlLyEp o
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the conclusion that "the Board had at least apparent authority to
act for the five districts as reasonable men conversant in the
administration of water and were justified in believing the Board
was acting pursuant to existing authority."

Paragraph 21: It does indeed make a difference whether the
Board is characterized as a "person" or "agent." 1If the Board is
not a "person” or "association of persons" under the definition
of Idaho Code section 42-206, it cannot meet the requirements of

Tha board s
the statute. In short, any "agent" must also be a "person" or adwywmﬁﬁvﬁ

"association of persons” and be "an actual bona fide resident ornl‘Pc N,

15 /\«S+ an oul 5‘#

residents of the state of Idaho," in order to qualify under the mffadw}g’
statutory requirements. In short, an "agent" must still be at mour?ﬁ/
least a "person" or "association of persons” to meet the thresh-
old requirements of the statute. The Board does not gqualify in
either respect,

Paragraph 23: If, in fact, the "Board was the holder of the
permit both before and after the date of the transaction,” and
"[t)herefore there was never a transfer of the permit as con-

templated by Idaho Code section 42-207" then Idaho Code sec~

tion 42-301 has clearly been violated. The Board has not TLnum&m‘J#mima
Cavge d ‘{k Cons{'rud[mm 1LO
b= corrlm.ance(.i-

one—-fifth of the construction work within one-half of the time

commenced construction of the Project, nor has it completed

/4 @rrn'#@ carn
hn—e SOmg ong ‘!lo
Coﬂs*rvc_‘lt f?ls Awearsiom

for completion of the construction, as required by Idaho Code

“”"k A, > .
section 42-301. (Royce VanCuren Depo., pp. 6-12; Carl Padour = and ﬁd
Depo., pp. 10-16.) Instead, construction of the Project has been

undertaken by the so called "Steering Committee" established by

LMD
EXCEPTIONS TO PROPOSED
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the Power Purchase and Sales Agreement (Exhibit 31), not by the
Board, the "holder of the permit."”

In short, the Board cannot have it both ways. 1If, in fact,
it was the holder of the permit both before and after the date of
the transaction of the New York Irrigation Pistrict with the
other four irrigation districts, pursuant to the May 11, 1984,
agreement, then the Board has failed to satisfy the requirements
of Idaho Code section 42-301, and the Department must cancel the
permit under that provision. On the other hand, if the New York
Irrigation District is deemed to have transferred its interest to
the remaining irrigation districts, the record demeonstrates that
the requirements of Idaho Code sections 42-206 and 42-207 have
been vioclated.

Paragraph 24: The petitioner brought the Petition to Cancel
Water Permit No. 63-9019 pursuant to Idaho Code section 42-302 as
well as Idaho Code sections 42-205, 42-206, and 42-208. Addi-
tionally, the Department of Water Resources has an independent
obligation to cancel permits where the owners have failed or
neglected to comply with the requirements of Idaho Code section
42-301. (See Idaho Code § 42-311.)

CONCLUSION

The Department of Water Resources is required to enforce the
statutory enactments of the Idaho legislature. Such enforcement
must comport with the language of the statutes and cannot con-
veniently ignore previously unrecognized errors committed by the
Department in the enforcement of these provisions. The peti-
tioner in this matter has brought these err is to the attention

GROFILIE
EXCEPTIONS TO PROPOSED n
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of the Department and again requests that the Director recognize
that the laws of the state of Idaho require the Director to
revoke or cancel Water Permit No., 63-9019,

DATED This J:EQ; day of February, 1988.

ELAM, BURKE AND BOYD

By

Scott L. Camp ’ the Firm
Attorneys for Petit

CERTIFICATE OF MAILING

I HEREBY CERTIFY That on this_ﬂzzz:'day of February, 1988, I
caused a true and correct copy of the above and foregoing instru-
ment to be mailed, postage prepaid, to:

Don A, Olowinski

HAWLEY TROXELL ENNIS & HAWLEY
One Capital Center

Boise, Idahe 83701

Raymond D. Givens

GIVENS, McDEVITT, PURSLEY, WEBB & BUSER
277 North Sixth Street

Boise, Idaho 83702

Randall C. Fredericks
CLEMONS, COSHO & HUMPHREY
815 West Washington
Boise, Idaho 83702

William F. Ringert

RINGERT, CLARK, HARRINGTON,
REID, CHRISTENSON & KAUFMAN

599 West Bannock Street

Boise, Idaho 83702

Larry Sullivan
SCHROEDER, HUTCHENS & SULLIVAN

P.0. Box 220
Vale, Oregon 97918

EXCEPTIONS TO PROPOSED !

MEMORANDUM DECISION AND ORDER - 9 APR 04 1954

I

b
v




Bobby D. Fleenor

Hearing Officer

Department of Water Resources
1301 North Orchard

Boise, Idaho 83702

Scott L. Campgeif ”

CERTIFICATE OF HAND DELIVERY

I HEREBY CERTIFY That on this MLZtt:day of February, 1988, I

caused a true and correct copy of the above and foregoing instru-

ment to be hand delivered to:

R. Keith Higginson

Director

Department of Water Resources
1031 North Orchard

Boise, Idaho 83702

A4

Scott L. Campbell (]
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BEFORE THE DIRECTOR OF THE DEPARTMENT
OF WATER RESOURCES OF THE
STATE OF IDAHO

IN THE MATTER OF PETITION TO
CANCEL PERMIT NO. 63-9019

PIONEER IRRIGATION DISTRICT, ORDER ISSUING

PROPOSED MEMORANDUM
Petitioner, DECISION
vs.
, SOURCE: Boise River
BOISE PROJECT BOARD OF CONTROL, COUNTY: Ada

Respondent.

R. Keith Higginson, Director of the Department of Water
Resources, having reviewed the attached proposed decision prepared
by his appointee, Bobby D. Fleenor, who conducted the hearing or
who has read the record in this case, hereby approves the same as

a proposed decision pursuant to Idaho Code, § 67-5211.

Each party to these proceedings who appeared at the hearing
is given the opportunity, pursuant to Idaho Code, § 42-1701A and
67-5211, to file exceptions to the proposed decision and to pre-

sent briefs and oral arguments. If no timely and proper excep-

tions are received, an order by the Director ﬁ&ﬁﬁ?ﬁgg;%ﬁ?E{r
e 1
adopting the proposed decision as his final decision.

APR v« 1488

I.

EXCEPTIONS
A. To be considered by the Director, exbeptTEﬁg“muSt:

1. be received by the Director on or before the 15th day




following the day of service of this order and the proposed
decision,

2. specifically identify the portions of the proposed
decision to which exceptions are made and specifically state the
grounds for those exceptions, and

3. be sent to each of the parties who appeared or their
attorneys.

IT1.
BRIEFS

A. Any briefs in support of exceptions to the proposed
decision shall be filed with the Director at the same time that
party’s exceptions are filed with the Director.

B. All response briefs to the exceptions must be filed with
the Director within 15 days after the exceptions were served upon
the responding party.

III.

A. No oral arguments before the Director on the proposed
decision will be held unless specifically requested by a party
filing exceptions to the proposed decision and unless that request
is filed with the Director concurrently with the filing of that
party’s exception.

B. If oral arguments have been properly requested by a party
filing exceptions, any other party, upon reasonable notice to the
DPirector, shall have the right to present oral argument in
response to the exceptions filed.

C. Oral arguments before the DEE __

proposed decision shall be heard




Director, pursuant to Idaho Code § 42-1701A. 1If oral arguments
are to be heard, the Director will, within a reasonable time,
notify each party of the place, date and hour the oral arguments
will take place and of the period of time allocated for the argu-
ments of this case. Unless the Director orders otherwise, all
oral arguments shall be heard in Boise, Idaho.
Iv.
CERTIFICATE OF SERVICE
All éxceptions, briefs, requests for oral arguments and other
matters filed with the Director in connection with the proposed
decision shall be served on all other parties to these proceedings
in accordance with Rule 7.2.
v.
FINAL DECISION
Following the submission of all exceptions, briefs and oral
arguments, if they are heard, the Director shall issue a final
decision adopting, modifying or rejecting and replacing the pro-
posed decision. Copies of the decision and order shall be served
on all parties.

DATED this 2nd day of _ February , 1988.

;;ITH HI N, Dlrector

Department ter Resources




BEFORE THE DEPARTMENT OF WATER RESOURCES
OF TEHE
STATE OF IDAHO

IN THE MATTER OF PETITION TO
CANCEL PERMIT NO. 63-9019 PROPOSED MEMORANDUM

DECISION AND ORDER

PIONEER IRRIGATION DISTRICT

Petitioner,

vs.

SOURCE: BOISE RIVER

BOISE PROCJECT BOARD OF CONTROL COUNTY: ADA

Respondent.

B e

BY HEARING OFFICER BOBBY D. FLEENOR

On Augqust 31, 1977, the Boise Project Board of Control

(Board}) filed an application to appropriate 5700 cfs of water

from the Boise River to generate power. After the Federal Energy
Regulatory Commission (FERC) approved the Board’s license, the
Idaho Department of Water Resources (Department), through its
director, A. Kenneth Dunn (Director), approved the Board’s
application on May 24, 1984 and issued permit No. 63-9019.

On May 20, 1986, Pioneer Irrigation District (District)
filed a petition to cancel permit No. 63-9019. On November 28,
1986, the Department issued an order granting the petition to
intervene in favor of the five irrigation districts which compose
the Boise Project Board of Control.

On December 18, 1986, a hearing was held before the

Department at which time the parties stlpulatemmffmmts

APR y4 195y
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and the authenticity of the exhibits. The parties agreed to
submit their 1legal arguments to the hearing officer by written
brief.

Bobby Fleenor, Chief of the Regional Bureau, served as
hearing officer. Scott L. Campbell appeared on behalf of the
petitioner, Pioneer 1Irrigation District. Don A. Olowinski
appeared on behalf of the Wilder Irrigation District and the
Board. Randall C. Fredericks appeared on behalf of Boise-Kuna
Irrigatioh and the Board. Raymond D. Givens appeared on behalf
of the New York Irrigation District and the Board. William F.
Ringert appeared on behalf of the Nampa-Meridian Irrigation
District and the Board.

Based upon the record in this matter and the law governing
cancellation of permits and applications for permits to appro-
priate water, the Department makes the following findings of
fact, conclusions of law and order.

FINDINGS OF FACT

BACKGROUND
1. On August 31, 1977, the Board filed an application to
appropriate water. The source of the water is the Boise River

and the point of diversion is in the SE% of NEY% of Section 11,
Township 2N, Range 3E, B.M. in Ada County. The amount of water
to be appropriated was 5,700 cfs. The purpose of the use was
described as power generation.

2. The Department published notice of the amended appli-
cation 1in the Idaho Statesman on September 29, &pg;ﬁ nd October

il URED
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6, 1977. The Idaho Statesman is a newspaper of general circula-
tion published in Ada County. The notice stated the name and
address of the applicant, the application number and filing date,
the source and amount of water, the season and the purpose of
use. October 17, 1977 was the date set forth in the notice as
the deadline for filing protests to the application.
3. No protests were filed with the Department against the
approval of permit No. 63-9019.
4. ' The Boise Project Board of Control was established in
1926 by its five member irrigation districts pursuant to several
contracts with the United States of America.
5. The irrigation districts are represented on the Board
according to their respective acreages within the Boise projects.
6. The five irrigation districts which compose the Boise
Project Board of Control are as follows:
Boise-Kuna Irrigation District
129 North School
Kuna, Idaho 83634
Nampa & Meridian Irrigation District
1503 First Street South
Nampa, Idaho 83651
New York Irrigation District
214 South Broadway
Boise, Idaho 83702
Wilder Irrigation District
709 Cleveland Blvd.
P.O. Box 416
Caldwell, Idaho 83654
Big Bend Irrigation District

Route 3, Box 3253
Adrian, Oregon 97901 F?E{wmﬁ,

MEMORANDUM DECISION AND ORDER - Page 3
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7. The official address of the Boise Project Board of
Control and location of its office and records is 214 South
Broadway, Boise, Idaho 83702.

8. In November of 1977, each of the five irrigation
districts adopted special resolutions authorizing the Boise
Project Board of Control to file an application for permit No.
63-9019.

9. On December 7, 1977, the Department notified the Board
that thel application would be approved pending the issuance of
the Federal Power Commission license.

10. On June 10, 1980, the Federal Energy Regulatory
Commission (FERC) issued license No. 2832 in the name of the
Boise Project Board of Control for the proposed Lucky Peak Power
Plant Project (Project).

11, on Aapril 23, 1984, the Board entered into a power
purchase and sales contract with the city of Seattle.

12. On May 11, 1984, New York Irrigation District relin-
quished all interest in permit No. 63-9019 to the four remaining
districts in exchange for 9.5% of the net proceeds from sale of
the power to the city of Seattle.

13. On May 24, 1984, the Department approved permit No.
63-9019 subject to certain enumerated conditions.

14, ©On May 25, 1984, the Board commenced construction on
the Project.

15. The Board issued 154 million dellars of revenue bonds

in order to finance the construction of the Project.

16. As of October 31, 1986, the project ﬁ%w!{%mte

MEMORANDUM DECISION AND ORDER - Page 4 APR v+ jygg




Pioneer further contends that the Board of
Control’s actions could not be based upon the implied power to
perform what is necessary, usual and proper to accomplish the
purpose of its express grant of authority. This contention was
also dealt with earlier. The installation of a second outlet
tunnel at the Lucky Peak Dam and the relining of the old tunnel
which occurred as part of the Project help to insure a flow of
irrigation water to the Districts., See Exhibit 53, McCreedy
Affidavit, paragraph 11. The Districts recognized this at the
outset. See Exhibits 7-11. Moreover, the contracts with the
United States establishing the Board of Control and the federal
and state statutes authorizing those contracts all recognize the
possibility of power production. The action of the Board of
Control was thus authorized or implied under federal statutes,
state statutes and the federal contracts with the Districts. See
Memorandum in Support of Answer to Petition to Cancel Water
Permit, pages 22-24.

Finally, Pioneer disputes the conclusion that "the
record suggests the Board had at least apparent authority to act
for the five Districts as reasonable men conversant in the
administration of water were justified in believing the Board was
acting pursuant to existing authority." The record is replete
with evidence from which this conclusion can be drawn, including
minutes from the Board of Control, see, e.g., Exhibit 32;

correspondence to or from the Dg e.g.. Exhibits 6,

13, 15, 16, 22, 23, 29, 30, 33-B resolutions of the
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Districts themselves, Exhibits 7-11. Moreover, it is common
knowledge to reasonable men conversant in the administration of
water that the Board of Control acts for the five Districts,.
Anyone who deals with the administration of water on the Boise
River, including Pioneer, should be aware of this.

Paragraph 21. 1In its objection to this Conclusion

of Law, Picneer mischaracterizes cr misreads the Department’s
conclusion. The Pioneer challenges the conclugion that it makes
no difference whether the Board of Control is characterized as a
"person" or "agent" because, it argues, an agent must also be a
"person" or "association of persons”™ and be "an actual bona fide
resident or residents of the State of Idaho." Because Pioneer
disagrees with the factual findings that the Board is a "person”
and a "resident of Idaho," it disagrees with the Conclusion of
Law; but this does not invalidate the Conclusion.

Moreover, as an agent of the Districts, the Board
of Control would be authorized to hold the permit because the
true holders of the permit, the Districts, are empowered to hold
it under Idaho law. See Districts’ Post-Hearing Response
Memorandum, pp. 9-13.

Paragraph 23. Pioneer argues that if a transfer of

the permit has not occurred, there must be a violation of Idaho
Code § 42-301 because the Board of Control did not commence

construction of the Project. This is clearly incerrect and also

Xk fale Fatn: .
repeats 0ld arguments. See %ﬁtni.blﬁ%ﬂanse Memorandum in
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Opposition to Petition to Cancel Water Permit, pp. 4-6,
Districts’ Post Hearing Response Memorandum, page 19,

When the original application for a water permit
was filed on August 31, 1977, the application clearly disclosed
that the Board of Control was the agent for the five Districts,
who would thus be its true holders. Nothing in the statutes
indicate that the Districts would have to commence construction
using the same agent to sign the construction contracts. As the
Districts have pointed out, the New York Irrigation District has
agreed to transfer its interest in the water permit and the FERC
license. No such transfer has yet occurred. See Districts’
Response Memorandum, pp. 4-6. The New York Irrigation District
has applied for permission to transfer its interest in the
license. See Exhibit 21. It is awaiting that permission before
applying to transfer its interest in the water permit.

Paragraph 24. Pioneer confuses, in this exception,

the procedural grounds by which it may challenge a permit with
the substantive requirements of the various statutes. As the
proposed Memorandum Decision correctly pecints out, Pioneer has no
statutory standing to protest Water Permit No. 63-9019. See

District's Post Hearing Response Memorandum, pp. 18-20.

IV. CONCLUSION

Pioneer, in its briefing, adds nothing by way of logic,

T b iRl ;
argument, or authority to the rewwmiﬁm Derartment. The
i & el
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proposed Memorandum Decision should be issued with the factual

modifications requested by the Districts.

RESPECTFULLY SUBMITTED this 3 ﬁé’ day of March, 1988.

HAWLEY TROXELL ENNIS & HAWLEY

BY\Q@U&@

Don A. Olowinski

Raymond D. Givens, Esqg.
GIVENS, McDEVITT, PURSLEY,
WEBB & BUSER

William F. Ringert, Esq.
RINGERT, CLARK, HARRINGTON,
REID, CHRISTENSON & KAUFMAN

Randall C. Fredricks, Esq.
CLEMONS, COSHO & HUMPHREY

Larry Sullivan, Esq.
SCHROEDER & SULLIVAN

CERTIFICATE COF MAILING

I HEREBY CERTIFY that on the day of March, 1988, I
served the within and foregoing RESPONSE IEF TO EXCEPTIONS OF
PIONEER IRRIGATION DISTRICT TO PROPOSED MEMORANDUM DECISION, by
causing a true and correct copy thereof to be deposited in the

United States Mail, Boise, Idaho, postage prepaid, addressed as
follows:

Scott L. Campbell, Esq.
ELAM, BURKE & BOQYD

P.0. Box 1559

Boise, Idaho 83701
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FEB 17 1988
p P lefreis cted //.‘-509:
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Department of Water Resources

BEFORE THE DEPARTMENT OF WATER RESOURCES

STATE OF IDAHO

PIONEER IRRIGATION DISTRICT,

Petitioner,

vs'

BOISE PROJECT BOARD OF CONTROL,

Respondent.

Raymond D. Givens, Esq.

GIVENS, McDEVITT, PURSLEY,
WEBB & BUSER

P.0O. Box 2720

Boise, Idaho 83701

William F. Ringert, Esq.

RINGERT, CLARK, HARRINGTON,
REID, CHRISTENSON &
KAUFMAN

P.0O. Box 2773

Boise, Idaho 83701

Randall C. Fredricks, Esq.
CLEMONS, COSHO & HUMPHREY
815 West Washington
Boise, Idaho 83702

T Vet o st s e ettt et s

Permit No. 63-9019

EXCEPTIONS TC PRQPOSED
MEMORANDUM DECISION

Don A, Olowinski, Esq.

Rita L. Berry, Esq.

HAWLEY TROXELL ENNIS &
HAWLEY

P.0O. Box 1617

Boise, Idaho 83701

Larry Sullivan, Esgq.
SCHROEDER & SULLIVAN
P.O. Box 220

vale, Oregon 97918

February 17, 1988
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PRELIMINARY STATEMENT

The Boise-Kuna Irrigation District, the Nampa-Meridian
Irrigation District, the New York Irrigation District, the Wilder
Irrigation District, the Big Bend Irrigation District ("the
Districts"), for them#elves and as the members of the Boise
Project Board of Conrol ("Board of Control”") hereby submit the
following exceptions to the proposed memorandum decision mailed
to the Districts on February 2, 1988.

The proposed exceptions relate to Findings of Fact Nos.
10, 11, 12, 14 and 15. Granting these exceptions will not change
the conclusions of law stated in the proposed memorandum

decision.

EXCEPTIONS

In stating their exceptions, the Districts will set
forth the present proposed findings of fact, the Districts’

proposed revision, and the grounds for the proposed revision.

FINDING OF FACT NO. 10: On June 10, 1980, the Federal

Regulatory Commission ("FERC") issued License No. 2832 in the
name of the Boise Project Board of Control for the proposed Lucky
Peak Power Plant Project (Project).

PROPOSED REVISION: On June 10, 1980, the Federal Energy

Regulatory Commission ("FERC") issued License %832 in the name of

the five irrigation districts for the proposed&tﬂpkgggaéégfzrer
Plant Project ("Project").

AFK yg 1988
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GROUNDS: FERC License No. 2832 indicates that the
license holder is the Districts rather than the Board of Control.
See Exhibit 20. A true copy of pages 1 and 8 of that license is
Attachment A to this memorandum with the applicable language

emphasized.

FINDING OF FACT NO. 11: On April 23, 1984, the Board

entered into a power purchase and sales contract with the City of
Seattle.

PROPOSED REVISION: On aApril 23, 1984, the Boise-Kuna,

Nampa & Meridian, Wilder, and Big Bend Irrigation Districts

entered into a power purchase and sales contract with the City of
Seattle.

GROUNDS: The contract with the City of Seattle
indicates that the four irrigation districts listed above, and
not the New York Irrigation District, entered into the contract.
See Exhibit 31. A true copy of page 1 of that agreement is
Attachment B to this Memorandum with the applicable language

emphasized.

FINDING OF FACT NO. 12: On May 11, 1984, New York

Irrigation District relinquished all interest in Permit No.
63-9019 to the four remaining districts in exchange for 9.5% of

the net proceeds from sale of the power to the city of Seattle.

PROPOSED REVISION: On May 11, 1984, é?hg e

W Mqrk
Irrigation District agreed to transfer all interest ig ii?t No.
APR U 198
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63-9019 to the four remaining districts in exchange for 9.5% of
the net proceeds from sale of the power to the city of Seattle

after FERC approved the New York Irrigation District’s transfer

of its interest in the FERC license to the four remaining

districts.

GROUNDS: The agreement between the New York Irrigation
District and the remaining four districts shows that the New York
Irrigation District has agreed to transfer its interest in Permit
No. 63-9019 after FERC has approved transfer of its interest in
the FERC license for the project. See Exhibits 21 and 27. True
copies of pages 2 and 4 of these documents are Attachment C and D
to this Memorandum with the appliable language emphasized. The
New York Irrigation District has applied to FERC to transfer its
interest, but such application has not yet been approved. See

Exhibit 21.

FINDING OF FACT NO. 14: On May 25, 1984, the Board

commenced construction on the Project.

PROPOSED REVISION: On May 25, 1984, the Districts

commenced construction on the Project.
GROUNDS: Since the license holders were the Districts,

it was they who commenced construction on the Project.

FINDING OF FACT NO. 15: The Board i b, 14 million
e
TR n of

the Project. , APR (4 1988

dollars of revenue bonds in order to finance

¥,

EXCEPTIONS TO PROPOSED MEMORANDUM DECISION - 3




PROPOSED REVISION: The Boise—~Kuna Irrigation District,

acting with the consent of the Nampa & Meridian, Wilder, and Big

Bend Irrigation Districts, issued 154 million dollars of revenue

bonds in order to finance the construction of the Project.
GROUNDS : Thé bonds were issued by the Boise—Kuna
Irrigation District with the consent of the other irrigation
districts pursuant to Idaho Code § 43-2801(d). See Exhibits 31
and 54 and the testiony of Raymond Givens. True copies of page
17 from Exhibit 31 and pages 1 and 2 from Exhibit 54 are
Attachments E and F to this Memorandum with the applicable

language emphasized.

RESPECTFULLY SUBMITTED this lﬁé day of February, 1988,

HAWLEY TROXELL ENNIS & HAWLEY

oy Lo (L ool

Don A. Olowinski

Raymond D. Givens, Esgq.
GIVENS, McDEVITT, PURSLEY,
WEBB & BUSER

William F. Ringert, Esq.
RINGERT, CLARK, HARRINGTON,
REID, CHRISTENSON & KAUFMAN

Randall C. Fredricks, Esq.
CLEMONS, COSHO & HUMPHREY

Larry Sullivan, Esqg.
SCHROEDER & SULLIVAN
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CERTIFICATE OQF MAILING

I HEREBY CERTIFY that on the fZﬁh day of February,
1988, I served the within and foregoing EXCEPTIONS TO PROPOSED
MEMORANDUM DECISION by causing a true and correct copy thereof to
be deposited in the United States Mail, Boise, Idaho, postage

prepaid, addressed as follows:

Scott L. Campbell
ELAM, BURKE & BCYD
P.0. Box 1559
Boise, Idaho 83701

Do @ Qhinidho

Dot A. Olowinskl




| New York Irrlgatlon District
Nampa -~ Meridian Irrigation Dlstrlct
Boise - Kuna Irrigation Dlstrlct
Wilder Irrigation District
Big Bend Irrigation District

(’: Attachment A:
= Pages 1 and 8 of Exhibit 20

UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

Project No. 2832

At Nt Bt Nt Nt

ORDER ISSUING LICENSE [(MAJOR)
{Issued June 10, 1980)

On January 26, 1979, Boise Project Board of Control (Applicant) 1/
.filed an application for a major license under Part I of the Federal
. Power Act (Act) for the proposed Lucky Peak Power Plant Project

No.

2832. " 2/ The project would be located at and develop the

water power potential of the United States Army Corps of Engineers'
{Corps) Lucky Peak Dam, located on the Boise River in Ada County,

- Idaho, and would affect lands of the United States under the Corps'
adnlnzstratlon. ' : :

Notlce of the appl1cation has been published in accordance w1th

the Act. A protest was filed by the Idaho Department of Parks and
" Recreation on July 26, 1979, concerning the Appllcant s failure to
.. propose any recreatlonal development.

PROJECT DESCRIPTION

The Lucky Peak Power Plant Project would be located at the down-

stream toe of the Corps' Lucky Peak Dam._ 3/ The project would

l/

Boise Project Board of Control was formed by five member
districts, to wit: New York Irrigation District, Nampa
Meridian Irrigation District, Boise ~ Runa Irrigation xstrict,
Wilder Irrigation District, and Big Bend Irrigation strict.

-By letter filed July 3, 1979, Boise Project Board of Control

requested that the above named districts be de51gnated, collec-
tively, as the Applicant.

Authority to act on this matter is delegated to the Director,
Office of Electric Power Regulation, under Section 375,308 of the
Commission's regulations, 45 Fed. Reg. 21216 {1980), amending

44 FTed. Reg. 46449 (1979) and 18 C.F.R. 3.5(g) (1979).

The Lucky Peak Dam, completed by the Corps in l#%SJ {5 x: rolled-
earth and gravel-filled structure 340 feet high ‘and 1,700 eeii
long. The dam was constructed to provide irrigation and
control. It impounds a reservoir with a usable sﬁbqpqﬁtcapac1ty
of about 278,200 acre-feet.

DC-A-18
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It is ordered that:

(A) This license is issued under Part I of the Federal Power
Act (Act) to New York Irrigation District of Boise, Idaho; Nampa -
Meridian Irrigation District of Nampa, Idaho; Boise - Kuna
Irrigation District of Kuna, Idaho; Wilder Irrigation District of
Coldwell, Idaho ; and Biqg Bend Irrigation District of Nyssa, OreqonL
for a fifty-year period effective the first day of the month in
which this license is issued, for the construction, operation, and
maintenance of the Lucky Peak Power Plant Project No. 2832, located
on the Boise River in Ada County, Idaho and utilizing the Lucky
Peak Dam of the United States and appurtenant lands administered
" by the U. S. Army Corps of Engineers. This license is subject
to the terms and conditions of the Act, which is incorporated by
reference as part of this license, and subject to the regulations
the Commission issues under the provisions of the Act.

(B} Project No. 2832 consists of:

(1) all lands, to the extent of the Licensee's interests

in those lands, constituting the project area and enclosed
by the project boundary, the progect areas and boundary
being shown and described by certain exhibits which form
part of the application for 11cense and whlch are designated
and described as:

Exhibit FERC ‘No. 2832- Titled
J : -2 . " Location Map
K - 3 . 8ite Plan

{(2) Project works consisting of (1} a concrete intake
structure; (2} a 1,050-foot long, 21-foot diameter concrete
and steel lined tunnel; (3} an outdoor-type powerhouse con-
taining three Francis turbines, directly connected to three
generators each rated at 27.54 MW and one Francis turbine
‘directly connected to a generator rated at 4.86 MW; (4) step

- up transformers; (5) 13.8/138 XV generator leads, and (6)
appurtenant facilities.

The location, nature, and character of these project works are

more specifically shown and described by the exhibits cited above

and by certain other exhibits which also form part of the application
for license and which are designated and described as:

Exhibit FERC No. 2832« . Titled
L-1 4 - Intake, Tunnel, énd Powerhouse =

T g,

P
5.,._*, «;3;« ;wEn Plan, Cross Sections and Details
Powerhouse - Plans and Sections
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Atta .t B:
Page 1 of Exhibit 31

POWER PURCHASE AND SALE CONTRACT
Executed by
THE CITY OF SEATTLE
BOISE-KUNA IRRIGATION DISTRICT
NAMPA & MERIDIAN IRRIGATION DISTRICT
WILDER IRRIGATION DISTRICT
and |
BIG BEND IRRIGATION DISTRICT

for

THE LUCKY PEAK POWER PLANT PROJECT

This contract is entered into this 23rd day of April, 1984, by, between and among The City
of Seattle, a municipal corporation organized and existing under the Iaws of the State of Washington,
and Boise-Kuna Irrigation District, Nampa & Meridian Irrigation District and Wilder Trrigation Dis-
drict, all irrigation districts organized and existing under the laws of the State of Idaho, and Big Bend
Irrigation District, an 1mgat10n district organized and e)nstmg under the laws of the State of 0regon

WhEREAS, the Districts are irrigation districts orgamzed under the laws of the States of Idaho and
Oregon and are authorized to own hydroelectric generating facilities to supply electrical energy and
to sell Surplus electncal energy; and

WhaEREAS, the Dlstncts are licensees under a Federal Energy Regulatory Commlssmn License
for the construction, operation and maintenance of the Lucky Peak Project; and =

WHEREAS, Seattle desires to purchase surplus electrical energy from the Lucky Peak Project under
applicable provisions of Washington law and the Districts desire to sell Seattle surplus electrical
energy from the Lucky Peak Project under the applicable provisions of Idaho law, particularly
Chapter 23, Title 43, Idaho Code, in the case of the Idaho Districts, and the applicable provisions of
Oregon law, in the case of the Oregon District, all under the terms and conditions of this contract; and

WHEREAS, the parties to this contract recognize that the primary purpose of the Districts is to
provide irrigation water, that the Districts operate extensive irrigation facilities, and that the Districts
receive revenue from assessments and other sources in payment for irrigation water supplied and for
the purposes of operating the Districts, maintaining, operating, constructing, reconstructing, repairing
and acquiring irrigation facilities and for payment of obligations of the Districts incurred to finance
the construction or acquisition of irrigation facilities; and

WHEREAS, it is intended by the parties to this contract that none of the assessments or other
revenues received or to be received by the Districts in payment for or relating to irrigation water
supplied for the purposes of operating the Districts, maintaining, operating, constructing, reconstruct-
ing, repairing or acquiring irrigation facilities or for payment of cbligations of the Districts incurred
to finance the construction or acquisition of irrigation facilities be u 3
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Attachment C:
Page 4 of Exhibit 27

construction, the New York Irrigation Disirict agress *o

pursuant to Secticn 42-318, Idaho Code, all of

rt

th

IrEnsoer

-~

ts right, title and interest in and to FERC License No.

[oN

2832 andéd Idaho Water Resource Permit No. 63-9019, and any

élaim of right to the disposition of power generated at Lucky
Peak power preject and by the execution of this agreement
accepts in full satisfaction_of any claims it might havé

for the pavments provided in Section 4 of this Agreement.

Section 4. The Boise-Xuna Irrigation Distric

the Big Bend Irrigation Distict, the Wilder Irrigatien District

~andd the Nampa and Meridian Irrigation District agree to pay

frcm net proceeds of +he royaliy payments made pursuvant to

- -

Section 5 (&){4) of +he Power Purchase and Szle Contrac:,

or renewal, of FZIRC License No. 2832.

If the Boise-Xuna, Big Bend, Wildef-ind Nampa and Meridian
Irrigation Districts uge any basis other than all lards ;n
all the districts as the basis féﬁ allccation of revenues
among those distriéts, the royalty to be paid New York shall
be determined by using the same ?ésis as is used to determine
ation anmcng the Eoise—Runé, Nampé and Meridian, wilder
rrigation Districts, but the royalty to Néw

-

nct be less than 9.53 in any event. The allecatich
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Attachment D:
Page 2 of Exhibit 27

Transferees and reqguest that the instrument of approval be made
effective as of the date of conveyance of the project properties
and in support thereof show the Commission as follows:

(4) Transferees, and each of them, are irrigation
districts, which are public agencies. Nampa and Meridian
Irrigation District, Boise-Kuna Irrigation District and Wilder
Irrigation District are operating under Title 43, Idaho Code,
"Irrigation Districts," and Big Bend Irrigation District is
operating under Chapﬁér 545 Oregon Revised Statutes, "Irrigation
‘District." Transferees submitted to the Commission as Exhibit A
to their Application for License for Project No. 2832 proof of
the applicable irrigation district laws and proceedings |
authorizing their formation, to which reference is hereby made
and which, by such reference, is fully incorporated herein.

{5) <Transferees submitted as Exhibits C and D of their
Application for License for Project No. 2832 evidence of their
compliance with the requirements of the laws of the State of
Idaho, where the Project is located, to which reference is made

and which, by such reference, is fully incorporated herein. Such

evidence is supplemented by Exhibit A attached hereto reflecting
additional proceedings of the Idaho Department of Water Resources

subsequent to the granting of said license and will be further

supplemented, upon approval of this application, by an Order of

the Department of Water Resources transferring the interest of

the New York Irrigation District in the wateg right permit to

";f
Transferees. : ﬁg “iﬁiﬁé]]
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time to time by any party by giving notice as above provided. The following persons are designated
and appointed the representatives of the following parties:

Party Addressee Address
Seattle .......................... Director, Eneréy Resources 1015 Third Avenue
Planning and Management, Seattle, Washington 98104
Seattle City Light
Department
Boise-Kuna Irrigation District ... ... Board of Directors 311 South School Avenue
. Kuna, Idaho 83634
Nampa & Meridian Irrigation District Board of Directors 1503 First Street South
Nampa, Idaho 83651
Wilder Irrigation District ......... Board of Directors 709 Cleveland
P. O. Box 416
Caldwell, Idaho 83606
Big Bend Irrigation District ........ Board of Directors c/o Ben Witty
Route 3, Box 3253
Adrian, Oregon 97901
Boise Project Board of Control ..... Manager, Boise Project Board 214 Broadway Avenue
of Control Boise, Idaho 83702

Secrion 23, ConsenT TO IssuaNce oF Boxos

In accordance with the provisions of Section 43-2301(d), Idaho Code, as amended, Nampa &
Meridian Irrigation District and Wilder Irrigation District each consent and, in accordance with
the applicable provisions of Oregon law, Big Bend Irrigation District consents to the issuance of
Bonds by Boise-Kuna Irrigation District.

SectioN 24. NoON-PARTITIONMENT AND NoN-DissoLuTtion

(a) Non-Partitionment. Each District waives any rights which it may have to partition the
Lucky Peak Project, whether by partitionment in any kind or by sale and division of the proceeds,
and shall not resort to any action, in law or in equity, to partition the Lucky Peak Project. Each
District waives the benefits of all laws that may now or hereafter authorize such partitionment for
the term of this contract or for such lesser period as may be required under applicable laws.

{b) Neon-Dissolution. Each of the Districts, to the extent that each may legally do so, covenants
and agrees with Seattle and with the other Districts and the Trustee that it will not dissolve or other-
wise abandon its existence so long as this contract is in existence without the written consent of
Seattle and the other Districts and, so long as any of the Bonds is outstanding, without the written
consent of the Trustee.

© SeEcrioN 25. SUPPLEMENTAL OWNERSHIP ACREEMENTS

The Districts shall enter into and execute such agreements and other instruments and documents
as are necessary for the purpose of recording, filing or publishing notice of the rights and interests of
the Districts to the easements, land, land rights, interests in land, and permits which are required for
the Lucky Peak Project. :

SectioNn 26. ENTIRE AGREEMENT — MobrFication ofF ConTract TERMS
regard to the Lucky Peak

;15) ttle and. the
e

APR U4 1948

This contract constitutes the entire agreement of the par
Project. All prior or contemporaneous written or.oral agreementsﬁ;etw

-,—‘,
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Den A. Qlowinski

HAWLEY TROXELL ENNIS & HAWLEY
P.0O. Box 1617

Boise, Idaho 83701
Telephone: (208) 344-6000

BEFORE- THE DEPARTMENT OF WATER RESOURCES

STATE OF IDAHO.

PIONEER IRRIGATION DISTRICT,
ot ' Permit No. 6£3-9019

Petitioner,
AFFIDAVIT OF RUTH L.

vS. KEETH

BOISE PROJECT BOARD QF CONTROL,

Respondent.

L L L v )

STATE OF IDAHO ) :
) s

County of Ada ) -

I, Ruth L. Keeth first being duly sworn upon oath,
hereby depose and say as follows: _

1. I am employed by the Idaho First Naﬁional Bank as
Vice President and Managet of the Corpdrate Trusﬁ Departmgﬁt
since May 1, 1979._ |

2. - The'Idaho-Firéﬁ Naéional Bank is the Trustee of .the

funds obtained pursuant to the issuance by the Boise-Kuna

Irrigation District of its Lucky Peak Bydroelectric Project

Revenue Bonds 1984 Series A and Series B in the amount of $154

million and of the funds obtained from the issuance by the

Boise—-Kuna Irrigation District of its Lucky’ﬁ?

il “g‘ggjzﬁ:nc

APR 04 jyg8

AFFIDAVIT OF RUTH L. KEETH - 1




- Project Revenue Refunding Bonds, 1985 Series, in the amount of

$141,150,000. The 1985 bonds were issued to refund the

-outstanding 1984 bonds.

3. The 1984 Series bonds were issued pursuant to a

resolution of the Boise-Kuna Irrigation District dated May 25,

1984. The bonds were sold to the underwriters ﬁursuant to
purchase contracts dated May 25, 1984. Ciosing of the sale of.
the bonds occurred on July 5, 1984.

4. The 1985 Series bonds were issued pursuant to a
resoiution of the Boise-Kuna Irrigation District dated
October 11, 1985. The bonds were sold to the underwriters
pursuant to a purchase contract dated October 11, 1985. Closing
of the sale of the bonds occurred on November 20, -1985.:: - -

5. Pﬁrsuant to the bond résolutions,-the Bank has set.
up a construction fund for the Lucky Peak Power Plant Project. |

6. As of December 16, 1986, the Districts have
authorized the appropriation of $6%5,277,887.03 from the
construction fund for purposes relating to the Projéct.

7. -As of December 16, 1986, there is $70,569,278.60

remaining in the construction fund. .

DATED this éé day of December, -1986.




ELAM, BURKE anp BOYD i

ATTORNEYS AND COUNSELORS AT LAW

BoISE OFFICE

702 WEST IDAHO

POST OFFICE BOX 1559
BOISE, IDAHO 83701
TELEPHONE 208-343-5454

CANYON COUNTY OFFICE

1120 SIXTH STREET SOUTH
POST OFFICE DRAWER E
NAMPA, IDAHO 836583
TELEPHONE 208-466-9222

R. Keith Higginson, Director
Department of Water Resources
1031 North Orchard
Boise, Idaho 83702

Re:

Dear Director Higginson:

L e

®.

o

™

;| wnp Beon
Deparment - Ve dios -“:’L'LE‘ ALLYN DINGEL, JR.

Petition to Cancel Permit No,.

BOISE OFFICE

LAUREL E.ELAM (18B8-1974) TODD J. WILCOX

CARL A. BURKE (1898 -1961) PETER C, K. MARSHALL

CARL P. BURKE KENNETH M. SEBBY

PETER .J, 8OYD TRURY HANSON FOUSER
Y DURTSCH) C. ALAN KOFOED

SCOTT L. CAMPBELL

BOBBI! KILLIAN BOMINICK

W. DALLAS BURKHALTER

ALAN CONILOGUE

ELAINE D. MANSON

JEFFERY J. VENTRELLA

BRENDA G. MEIER

JOHN J. JANIS

WENDY E.D. SMITH

JAMES A, FORD

STEVEN D. ERDAHL

SCOTT w. DAVIDSON

JEFFREY A. THOMSON

JACK S, GJORDING
JOHN MAGEL

DAVID B, LINCOLN
RICHARD C. MELLON, JR.
ROBERT M. TYLER, JR.
JAMES O, LaRUE
RANDALL A. PETERMAN
WILLIAM J. RUSSELL
KAYE L. O"RICRDAN
RYAN P. ARMBRUSTER
DAVID E, COMSTOCK
MELVILLE W. FISHER IT
WILLIAM G, DRYDEN

CANYON COUNTY OFFICE
WILLIAM F, YOST

February 17, 1988

63-9019

I enclose Pioneer Irrigation District’s Exceptions to Proposed

Memorandum Decision and Order.

SLC:jc
Enclosure

cc Board of Directors (w/enc.)

Very truly yours,

ELAM, BURKE & BOYD

Scott L.

Campbell
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AFFIDAVIT TO ESTABLISH QUALIFICATION TO
DO BUSINESS UNDER THE LAWS OF THE STATE OF IDAHO.

STATE OF IDAHO )
) ss
County of Ada, )

CLARENCE L. GHARRING, Being first on oath duly sworn,
deposes and says:

That he is the Chairman of the Boise Project Board of
Control; that the Boise Project Board of Control is an agency
created as a result of contract entered into under the authority
of Federal and State statutes, pursuant to which said Board
of Control acts as operating agent for the Boise-Kuna Irrigation
District, the Nampa-Meridian Irrigation District, the New York
Irrigation District and Wilder Irrigation District, all located
in the state of Idaho, and the Big Bend Irrigation District,
located in the state of Oregon. Under the provisions of an
Act of Congress dated June 17, 1902 (32 Stat. 388) and acts
amendatory thereof and supplemental thereto, and partidularly
under the provisions of Section 4 of an Act of Congress
dated Decewber 5, 1924 (43 Stat. 672,701, now Sections 500
and 501, Chapter 12, Title 43 U.S.C.A.) and has such statutorial
recognition as a quasi-municipal corporation, authorized to do
business in the state of Idaho pursuant to the provisions of
Section 57-104, Idaho Code; that the registered office of
the Boise Project Board of Control is 214 Broadway Avenue,

Boise, Idaho 83702, wherein are kept all of the records required
to be kept under the provisions of Section 30-144 applicable

to irrigation districts.

-

/_',{, _f'/ 5“, - A 4 e
L Ll e L X /%A 2 ts oty

“Clarence L. Gharring

-

SUBSCRIBED AND SWORN To before me this 26thday of August, 1977.
// 7 \

/

e

S o S // .
S ;44ﬁéﬁgty4fﬁmw,fx

“-

Notary Puplic for Idaﬁo
Residenéé: Boise, Idaho
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UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY conmxssxoﬂhmmmaﬁ;hmaw

o3y
poise-Kuna Irrigation District, Project No. 2832-014
pig Bend Irrigation District, Nampa- Idaho qo/q
Meridian Irrigation District, Wilder &g/
13rigation District

ORDER AMENDING LICENSE
AND REVISING ANNUAL CHARGES
( Issued October 24, 1991 )

On July 18, 1989 and supplemented on September 23, 1991, the
1jcensees, Boise-Kuna Irrigation District, Big Bend Irrigation
pistrict, Nampa-Meridian Irrigation District, and wilder
1ryrigation District filed as-built revised exhibits A, F, G, and
r for the Lucky Peak Project, FERC No. 2832, in compliance with
article 43 of the license.

The revised exhibit A describes a decrease in the number of
aneratlng units from the authorized four units to three units
and an increase in the plant's total installed capaclty from the
authorized 87.48 MW to 101.25 MW. This increase in capacity will
increase the annual charges for the project, as discussed in
article 41 of the license. The plant's hydraulic capacity also
increased from the authorized 6,300 cubic foot per second (cfs)
to 85,100 cfs. The powerhouse is located in the general area
authorized in the license. The revised exhibit F and G drawings
show the project structures as~built and the project boundary,
respectively. The revised exhibit R drawings show the recreation
facilities constructed in compliance with the terms and
conditions of the license. The revised exhibit F, G, and R
avawings conform to the Commission's Rules and Regulations.

The project is located at a Department of the Army, Corps of
enoineers (Corps) facility. Discharges from the reservoir are
soheduled by the Corps without regard to the project's hydraulic
cayacity. The increased hydraulic capacity of the three units
enables the hydroelectric facility to operate over a wider range
o~f the available flows. The Lucky Peak Project makes good use of
+he flow and fall of the Boise River and adequately develops the
nyvivoelectric potential of the site. No adverse environmental
:~~a:ts have resulted from the addltlonal hydraullc capac1ty and

—no Director orders:

{A} The following exhibits are approved and made a part of
+he license superseding the existing exhibits:

sxhibit A - Six type written pages entitled "Exhibit A" filed
on ~uly 18, 1989.

DC-A-2
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WRD417 ( (" WATER RIGHYS PROOF READING REPORT 05701785 PAGE 1 *
MAY 03gy f

WATER RIGHT NUMBER €3~9019

DWNER LAST NAME -~ BQOISE PRDJECT BOARD OF CONTRGL FIRST NAME - ORIG OWNER -

ADDRESS LINE 1 - 214 BRUADWAY ADDRESS LINE 2 -

ADDRESS LINE 3 - CITY - BOISE STATE - ID ZXIp CODE - 83702

SOURCE - BOISE RIVER TRIBUTARY OF - SNAKE RIVER

STAGE - PERMIT STATUS - " PRIDRITY -~ 08-31-1977 COUNTY - ACA TCTAL DIV. RATE - 5700.0000 -CFS

TOTAL DIV. VOLUME = +.00 AFA TRFR/AMEND - WATER DIST. - OLE/CAREY ACT =- RIGHT BASIS -

DIVERSION POINT - SENE 11 02N 03E LOT REQDIV ~- 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0,0 0.0 0.0

FROM - 01-01 10 - 12-31 USE - POWER USE DIV. RATE -~ 5700.0000 CFS USE DIv. VCLUME - «00 AFA

USE - POWER PLACE (OF USE - TWN 02N RNG 03E SEC 11 TRACT SWNE LOT AC

DECREE NAME - DATE - TOTAL ACRES 0

REMARKS -YTHIS PERMIT GOES NOT CONVEY ANY AUTHORITY TO REQUIRE COR DEMAND

THE RELEASE OF WATER BUY SHALL ONLY BE EFFECTIVE TO ALLOM

GENERATION GOF HYDROELECTRICITY USING WATER RELEASED UNDER

EXISTING RYS. & OPERATING PROCEDURES FOR IRRIGATION, FLOOD

CONTROL & FISH & WILDLIFE PURPODSES. “STRUCTURAL MODIFICATION TO

THE DAM & STORAGE OF WATER IS CONTINGENT UPON CERTIFILATION TO

THE DEPT. THAT PLANS & SPECIFICATIONS HAVE BEEN REVIEWED &

APPROVED BY THE U.S. ARMY CORPS OF cENGINEERS & THAT CONSTRUCTION

HAS PROCEEDED IN FULL COMPLIANCE WITH THE FINAL APPROVED PLANS.

~THE ISSUANCE OF THIS PERMIT IN NO WAY GRANTS ANY RIGHT-OF-WAY OR

EASEMENT ACROSS THE LAND OF ANCTHER. -THIS PERMIT DOES NOT

CONSTITUTE IPUC OR FERC APPROVAL THAT MAY BE REQUIRED.
NON IRRIG USE =~
OTHER RIGHTS FOR SAME USE -
PROOF DUE - 05-01-1989 PERMIT/DENIED - (05-24-1984 _PROT ST?D -, v 7 v HEARING - OLC NG. -
PROOF MADE - FLD EXAM - COND. OF APPROVAL - 05 09D 176 01A 26A 08A 17C 16
DIVERSION MEANS - RES., FENSTCCK & TURBINES.
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Final DECLARATION OF NonSigu.ficance

(Proposed/Final) (Significance/NonSignificance)
Proponent City of Seattle
Location of Proposal Ada County, Idaho, 10 Miles Southeast of Boise
Lead Agency City of Seattle, Seattle City Light Department
Title and Description of Proposal CN\ T Fe R T

N,
t

y

Lucky Peak Power Plant Project Transmission Facilities, Ada County, BoAFR O 1984
I1daho '

Title of Proposal: g

Description of Proposal: Department of Water Resources

This Proposal addresses two alternatives that provide for a new overhead
transmigssion line and associated facilities, to provide interconnection of the
future Lucky Peak Project powerhouse with the existing tramnsmission line
(Idaho Power Company) southwest of the project. The City of Seattle, om
February 22, 1984, formally adopted the 1979 National Environmental Policy Act
(NEPA) Final Environmental Impact Statement (FEIS) for the Lucky Peak Dam
Hydroelectric Modification (sees attachaed letter). This document, however, did
not address the impacts associated with the transmission facilities,

This proposal has been determined to not have a significant adverse

X impact upon the environment. An EIS is oot required under ¥

RCW 43.21C€.030(2)(c). ¢

This proposal has been determined to have a significant adverse impact

upon the environment. An EIS is required under RCW 43.21C.030(2)(c).

This determination was made after review by the responsible official on behalf
of the lead agency of a completed environmental checklist and other
information on file with the responsible department.

The inteant of this declaration is to satisfy the requirements of the
Washington State Environmental Policy Act (RCW 43.21C), including the
requirement to inform the public of agency determinations pursuant to SEPA.
This document is not a permit, nor does it coanstirute a decision or
recommendation to grant or demny a permit.

Responsible Official  John Saven M b ,S}m
Position/Title , Actiqg_Superin:endéﬁi Seattle City Light Department

Date ’25;{f7?/9>?§[ Signature

Revised: 12 July 1976 _L - i




ENVIRONMENTAL CHECKLIST FORM

BACKGROUND

ll

2.

Name of Proponent: City of Seattle, Seattle City Light Department

Address and Phone Number of Propouent: ¢/o: Superinteandent
1015 Third Avenue
Seattle, WA 98104
625-3200

Date Checklist Submitted: April 4, 1984

Agency Requiring Checklist: City of Seattle
Name of Proposal, if applicable:

Lucky Peak Project Transmission Facilities, Ada County,
Boise, Idaho

Nature and Brief Description of the Proposal (including but not
limited to its size, general design elements, and other factors that
will give an accurate understanding of its scope and nature):

This checklist addresses two alternatives that provide for a new
overhead transmission line and associated facilities, to provide
interconnection of the future Lucky Peak Project powerhouse with the
existing transaission line (Idaho Power Company) southwest of the
project. The City of Seattle, on February 22, 1984, formally
adopted the 1979 National Enviroumental Policy Act (NEPA) Final
Environmental Impact Statement (FEIS)- for the Lucky Peak Dam
Hydroelectric Modification (see attached letter). This document,
however, did not address the impacts associated with the
transmission facilities,

Location of Proposal (describe the physical setting of the proposal,
as well as the extent of the land area affectad by any environmental
impacts, inocluding any other information needed to give an accurate
understanding of the environmental setting of the proposal):

The Lucky Peak Dam and Reservoir (c. 1955) is located on the Boise
River, approximately 10 miles southeast of Boise, Idaho. The two
alternatives under consideration for transmission facilities dealt

with by this checklist would be aited along a route, southwest of
the existing dam for: (1) one mile to a point of intersection with
an existing 230 kv or upgraded 345 kv transmission line; or

(2) 4.3 miles to intersect with an existing 138 KV Transmission
Line. The area is characterized as arid stepland, vegetated
primarily by sagebrush, rabbit brush aud associated grasses. The
area shows evidence of livestock grazing. The transmission project
could require a 60 foot wide right-of-way, resulting in a commitment
of approximately 32 acres of both public and private lands for
alternative #2 above (the 4.3 mile route). The first alternative,
#l above, would be sited on federal lands totaling less than eight
acres. (See details on attached map).

-1 -



9.

10.

IL.

Estimated Date of Completion of the Proposal: 1987

List of all Permits, Licenses, or Government Approvals Required for
the Proposal (federal, state and local--including rezones):

U.5. Fish and Wildlife Service, Endangered Species Office - Evidence
of Section 7. Consultation.

Consultation and coordination with the Idaho State Historical
Preservation Officer and Idaho Department of Parks and Rec¢reatiom

Special Use Permit and Easement Agreement from Corp of Engineers,
Bureau of Reclamation (USDI) and Private Landowners

Do you have any plans for future additionms, expansion, or further
activity related to or coanected with this proposal? If yes,
explain: Addition of power generation units and associated
facilities. See #7 above.

Do you know of any plans by others which may affect the property
covered by your proposal? If yes, explain:

Not aware of any coanflicting uses or plans. The transmission line
would cross sowe recreation-ugse lands but the design will
incorporate measures intended to mitigate to some exteat the visual
intrusion of the tramsmissiom corridor.
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I1I. ENVIRONMENTAL IMPACTS
(Explanations of all "yes" and "maybe'" answers are required.)

YES MAYBE NO

1. Earth. Will the proposal result in:

a. Unstable earth conditions or in
changes in geologic substructures? X

b. Disruptions, displacements, com—
paction, or overcovering of the
s0il? X

c. Change in topography or ground
surface relief features? X

d. The destruction, covering, or
modification of any unique
geologic or physical features? X

e. Any increase in wind or water
erosion of soils, either on or
off the site? X

f. Changes in deposition or erosion
of beach sands, or changes in
giltation, depositiou, or erosion
which may modify the channel of a
river or stream or the bed of the
ocean or any bay, inlet or lake? X

Explanation:

(b) This disruption would be limited to those sites where support poles
for the transmission line would be erected. The aumber of poles needed
has not yet been determined. No new road construction is anticipated to

be required, as existing roads and trails should allow access to whatever
route is chosen.

2. Air. Will the proposal result in:

a. Air emissions or deterioration
of ambient air quality? X

b. The creation of objectionable
odora? X
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YES MAYBE

Alteration of air movement,
moisture or temperature, or any
change in climate, either locally
or regionally?

Expianation: (a) Diesel engine exhaust emissions for the short

construction period, will be released.

3. Water, Will the proposal result in:

a.

£.

h.

Changes in currents, or the
course of direction of water
movements, in either marine
or fresh waters?

Changes in absorption rates,
drainage pattarns, or the amount
of surface water runoff?

Alterations to the course or
flow of flood waters?

Change in the amouat of surface
water in any water body?

Discharge into surface waters, or

in any alteration of surface water
quality, including but not limited
to temperature, dissolved oxygen,

or turbidity?

Alteration of the direction or
rate of flow of ground waters?

Change in the quantity of ground
waters, either through direct
additions or withdrawals, or through
interception of an aquifer by cuts
or excavation?

Deterioration in ground water
quality, either through direct
injection, or through the seepage
of leachate, phosphates, detergents,
watarborne virus or bacteria, or
other subtances into the grouand
waters?

NO




YE> MAYBE NO

i. BReduction in the amcunt of water
otherwise available for public
water supplies? X

Explanation:

hc

Flora. Will the proposal result in:

a. Change in the diversity of species,
or aumbers of any species of flora
(including trees, shrubs, grass,
crops, micro—-flora and aquatic
plants)? X

b. Reduction of the numbers of
any unique, rare or endangered
species of flora? X

¢. Introduction of new speciea of
flora into an area, or in a
barrier to the normal replen-
ishment of existing species? X

d. Reduction in acreage of any
agricultural crop? X

Explanation:

(a)

(b)

The pole or tower itself will occupy-a small surface area that may
displace individual plants. This loss is not significant. No
clearing of the rights~of-way will be necessary because of the
nature of the existing vegetatiom,

The primrose Primula cusickina, a plant which has been recommended
for Federal Liating as endangered, may occur in the area. The route
will be searchad for the presence of this plant once it is selected
and surveyed.

Fauna. Will the proposal result in:

a. Changes in the diversity of
species, or numbers of any species
of fauna (birds, land animals
including reptiles, fish and
shellfish, benthic organisms,
insects, or microfauna)? X




YES MAYBE NO

b. Reduction of the numbers of any
unique, rare or endangered
apecies of fauna? X

¢. Introduction of new species of
fauna into an area, or resalt
in a barrier to the migratiom
or movement of fauna? X

d. Deterioration of existing wildlife
habitat? X

Explanation:

(a, d)
The short-term construction phase may displace some animals by
virtue of the proximity of this human activity. The timing for
construction will be scheduled to minimize the potential for this
impact to nesting birds of prey. Once in place, the line(s) do pose
some hazards to birds from collision. Efforts will be made to
reduce this hazard by siting of the lines away from ridge tops. The
configuration of poles and crossarms will be such as to eliminate
the hazard of electrocution of birds of prey.

6. Noige. Will the proposal increase
existing noise levels? X

Explanation:
For a short time during construction, perhaps for a month or two.

7. Light and Glare. Will the proposal
' produce new light or glare? X

Explanation:

8. Land Use, Will the proposal result in
the alteration of the preseat or
planned land use of an area? X

Explanation:

The area is used primarily for recreation and secondarily for grazing.
Portions of both alternatives lie within the boundary of an Idaho State
Recreation Area. The addition of transmission lines and poles to those
already there will somewhat decrease the aesthetics of the site, buc
should not be in conflict on portions currently used for grazing
purposes. Specific easement agreements with private landowners will need
to be made in the case of alternmative #2.

-6 -
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9. Natural Resources. Will the proposal
result in:

a. Increase in the rate of use of any
natural resources?

b. Depletion of any nonrenewable
natural resource?

Explanation:

10. Risk of Upset. Does the proposal
involve a risk of an explosion or
the release of hazardous substances
(including, but not limited to oil,
pesticides, chemicals or radiatiom)
in the event of an accident or upset
conditions?

Explanation:

l1. Population. Will the proposal alter
the location, distribution, density,
or growth rate of the human population
of an area?

Explanatiom:

12. BHousing. Will the proposal affect
existing housing, or create demand
for additional housing?

Explanation:

13. Transportation/Circulation. Will the
proposal result in:

a. Generation of additiomal
vehicular movement?

b. Effects on existing parking
facilities, or demand for new
parking?

c¢c. Impact upon existing transporta-—
tion systems?

NO




d.

YES
Alterations to present patterns
of circulation or movement of

MAYRE
people and/or goods?

NO
e.

Alterations to waterborne, rail
or air traffic?

£.

Increase in traffic hazards to

motor vehicles, bicyclists or
pedestrians?

Explanation:

14.

Public Services.

Will the proposal
have aa effect upon, or result in a
need for new or altered governmental

services in any of the following arsas:
a.

Fire protection?
b. Police protection?

¢. Schools?

d.

X
Parks or other recreational
facilities?

Maintenance of public facilities,
including roads?

£.

Other governmental services?
Explanatiou:

X
(d)

As part of the FERC License for the Lucky Peak Hydroelectric
Project, recreation facilities in the project area will be
supplemented. Details of this have yet Lo be worked out with the
parties of concern. Impacts attributable to the transmissioa line
will be dealt with by consultation with involved agencies and
comstruction.
15.

implementation of suggested mitigation measures in both siting and
Energy.

Will the proposal result in:
a.

Use of substantial amounts of fuel
or emergy?
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TES MAYBE NO

b. Demand upon existing sources or
energy, or require the develop-
ment of new sources of energy? X

Explanation:

16, Utilities. Will the proposal result
in a need for new systems, or altera-
tione to the following utilities:

a. Power or natural gas? X

b. Communication systems? X

¢c. Water? X

d. Sewer or septic tanks? X

e. Storm water drainage? X

f. Solid waste and disposal? X
Explanation:

(a) The very nature of the action is to provide a new transmission
system Lo accomodate aew electric output from the power generating
facilities to be added to Lucky Peak Dam,

17. Human Health: Will the proposal
result in the creation of any health
hazard or potential health hazard
(excluding mental health)? X

Explanation:

18, Aesthetica. Will the proposal result
in the obstruction of any scenic vista
or view open to the public, or will
the proposal result in the ¢reation
of an aeschetically offensive site
open to public view? X

Expltanation:

The placement of an additional transmission line will somewhat visually
degrade the area, although the area at present shows abundant evidence of
human intrugions. Roads, the dam itself, and parallel series of large
transmission lines and towers visually disrupt the area. The additiom of
this line will have little additional impact.
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19. Recreation. Will the proposal result
in an impact upon the quality or
quantity of existing recreatiomal
opportunities? X

Explanation: The view socuth from the Discovery Picnic Area will be
degraded somewhat by the initial oune mile of transmission line croasing
in the vicinity of Lydle Gulch. (See also the explanatiom on 14(d).).

20. Archaeological/Historical. Will the
proposal result in an alteratiom of
a significant archaeological or
historical site, structure, object
or building? X

Explanation:

Under alternative #2 (ie. 4.3 miles of lime), the proposed right-of-way
crosses remnants of the Cregon Trail, which is marked with cemenkt markers
and is clearly visible. The trail is presently used by off-road
vehicles, but i3 not regularly traveled,

Two inventoried archeological/historical sites are located near the amouth
of Lydle Gulch. These sites will not be directly affected by either of
the transmission corridor options. However the project will be clearly
vigsible from Lydle Gulch. Once the route is selected, it will be
surveyed for archeological/historical properties, in consultation with
the State of Idaho, Historic Pregervation Office,

- 10 -




III. ALTERNATIVES Tu THE PROPOSAL

(1) Briefly describe any alternative modifications to the proposal (to
project factors or external factors).

None are evident at this time.

(2)

Briefly desc¢ribe any alternative proposals including no action.

No action - It would be impossible to transmit the power output
from the geserating facility without some transmission facility.

This action ~ It would be possible but extremely costly to bury the
transmission line to the point of ianterconnection.

One additional alternarive has been considered but dismissed because
the existing transmission system lacks available capacity to
accomodate additional power. This alternative would involve

inter—connection with an existing 500 kv line owned by Pacific Power
and Lighc Company via 5 miles of new transmission line.

1, the undersigned, state that to the best of my knowledge the above
information is true and cowplete.

—
Date /?}'1{/ éj?i[_/ Signature < ‘

Title

Approved byﬁ'— %“'

Katherine Fletcher, Director -Zi
Tivle Eavirosmental Affairs Division Date L 5‘. }‘f'g‘/

Sfephen C. Ralp

Associdte Environmental Ahalyst

Jusauib

et
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February 22, 1984 MR 1

1

"

v2
Dear Sir/Ms.:
Notice of Adoption by the City of Seattle of the 1979 National

Eavironmental Policy Act Final Enviroomental Impact Statement for
the Lucky Peak Dam Hydroelectric Modification, near Boise, Idaho

This letter serves as notice of adoption of the Final NEPA EIS,
noted above, under the provisions of the State Eunvironmental Policy
Act (SEPA) Guidelines (WAC 197-10-600, 650 and 660). The City of
Seattle, City Light Department, may scon be entering into a
contract with the Boise Project Board of Control to purchase power
from the proposed Lucky Peak hydroelectric facility. The action to
be taken is the decision by the Seattle City Council to enter iato
this contract. )

The Corps of Engineers has previously evaluated the enviroomental
impacts of adding & hydroelectric facility to the existing Lucky
Peak Dam. The 1979 Corps of Enginears' NEPA Final EIS was
evaluated by Seattle City Light and found to be adequate for
purposes of adoption under the SEPA Guidelines. A SEPA checklist
and threshold determination will be prepared and circulated to
specifically address the transmission facilities not considered in
the 1979 NEPA EIS. You will also receive these documents when they
ares issued.

Lucky Peak Dam and Reservoir were constructed in 1955 by the U.S.
Corps of Engineers primarily for flood control amd irrigatien
purposes. The dam is located on the Boise River, approximately
10 miles southeast of Boise, Idaho. In the mid-]1370's, the Corps
of Engineers investigated the feaasibility of adding hydroelectric
generating facilities to the facility and determined that such an
addition would cause minimal environmantal impact. The NEPA EIS
mentioned above constitutes their eavironmental analysis.

"-f-\fa g i
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February 22, 1984
Page 2

The addition of power—generating facilities has been pursued by the
Boise Project Board of Control through the Federal Envircumental
Regulatory Commission licensing process. Currently, the Board of
Control holds a FERC license (Project #2832) for the hydroelectric
project.

Please feel free to contact Steve Ralph of the Eavironmental
Afflits DiV'ision (206/625"3‘569) 1f you have any queations
concerning this notice. Thank you.

Sincerely,

joe Recchi

Joseph P. Recchi
Superintendent

JPR:8T

cc: Reechi
Macdonald
Saven
Patron
Garman
Yamagiwva
Okeson
Rockey
Freitas
Fletcher
Croll
Ralph
EAD
File

e m— i
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Distribution List - SEPA Checklist and DNS for
Lucky Peak Project Transmission Facilities

Washington Department of Ecology Director
Environmental Review Section State of Idaho
Mail Stop PU~11l Departument of Water Rescurces
Olympia, WA 98504 Statehouse
Boise, ID 83720
City of Seattle Director
Department of Construction and Land Use Idaho Public Utilities Commission
600 - 4th Ave. Room 408 Statehouse
Seattle, WA 98104 Boigse, ID 83720

U.S5. Army Corps of Engineers
Building 602, City County Airport
Walla Walla, WA 99362

U.S. Environmental Protection Ageacy
Region X, Environmental Evaluation Branch
1200 - 6th Avenue

Seattle, WA 98101

N.W. Power Planning Council
700 §.W. Taylor Suite 200
Portland, OR 97205

Bonneville Power Administration
P.0. Box 3621
Portland, OR 97208

U.8. Fish and Wildlife Service
2625 Parkmount Lane
Olympia, WA 98502

Rich Howard

Endangered Species Program
J.5. Fish and Wildlife Service
4620 Overland Road, Room 238
Boise, ID 83705

Mr. Merle Wells

Idaho State Historic Preservation Qfficer
610 Julian Davis Drive

Boigse, ID 83702

Dave Hansen

State of Idaho

Department of Fish and Game
600 South Walnut Street
Boise, ID 83707




May 25, 1984

RE: Permit No, 63-901¢

Boise Project Board of Control
214 Broadway
Boise, ID 83702

Gentiemen:

Enclosed is a copy of your approved Application for Permit. We direct your
attention tc the conditions of approval on the fourth page.

Please be advised that a change to a condition of approval suggested by Mr.
Randall C. Fredricks was carefully considered. Mr. Fredricks proposed that the
subordination condition be modified to read:

“Use of water under this permit for the purpose of power gencration is
subordinated to future diversion of water either upstream or downstream
for irrigation or other consumptive, beneficial uses by water users
within the Boise River Orainage System.”

Because the condition proposed by Mr. Fredricks could possibly unnecaessarily
restrict future opportunities for use of the water, his proposed modification of
the subordination condition was not utilized in the final approval condition.

Be surc %o note the special condition requiring you to install a measuring
device, or an access port, or to provide a certified measurement or computation
of flow based upon the design of the system to be prepared by a professional
engineer.

Please note the requirement that as & permit holder you must commence the
excavation or construction of diverting works within one year of the date the
permit was issued, and you must proceed diligently until the project is
compieted. The enclosed blue card must be completed and returned to this office
as soon as you commence construction, no later than one year from the date the
permit was approved.



Boise Project Board of Control
May 25, 1984
Page 2

We have enclosed instructions entitled "Making Proof of Beneficial Use"., Please
read the instructions carefully since you must *ake further action to develop
this permit into a Ticense.

Sincerely,

DAVID R. TUTHILL, JR., P.E.
Supervisor, Water Allocation Section

DRT:s¢C
Enclosures



POWER CALCULATIONS FOR APPLICATION NO. 47 3“ 9( ){9
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bb—’Econom1c analysis
T}*Compliance w/FERC
*only for projects of more than 25 cfs
or more than 500 horsepower.
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Form No. 202a

3/79
State of Idaho
Department of Water Resources
APPLICATION FOR PERMIT ANALYSIS SHEET

INITIAL REVIEW BY: APPLICATION NUMBER:
CHECK:

O Source. Field check by:

& Point of diversion. Date:

O County. Comments:

O Quantity of water and period of use,

O Description of diverting works.

O Time required for beneficial use of water.
0O Place of use or acres irrigated.

O Map.

O Signature.

O Fee,

O Yes O No Field check required,

0 Yes O No Critical groundwater area.
00 Yes 0O No Request dam safety information. Sent by: Date:
O Yes O Ne* Inform to receipt.

*REQUEST THE FOLLOWING ADDITIONAL INFORMATION FROM THE APPLICANT:

SEND COPIES TO:

0O Idaho State Health Department.  Copies sent by: Date:
O Idaho Fish and Game Department.
0 Idaho Department of Lands.

O U.S. Bureau of Land Management.
0 U.S. Forest Service.

O Other

PROCESSING:

O Yes O No Platted by: Map No.
O Yes 0O No Other rights on same place of use.

0O Yes O No* In form for advertising.

Final date for protests:

OYes 0ONo Protests received. If yes, record information on 4th page of application,
FINAL REGIONAL PROCESSING REVIEW:

BT Affidavit of publication received. Date:
O _Application published correctly. If not, record action taken:
é Fee amount, receipt date & number, recorded on application.
3

lication dates and paper, recorded on application.

L?ﬁrcn.ests, dates, withdrawal, etc., recorded on application.
ecommendation & initial, recorded on application.

-’ \gz—s O No  Measuring device required.
‘% No Access port required.

es [ No Will water be delivered by watermaster? if yes, what district? [‘Q 3 Bﬂ ) E .
Vv _R-31- Q"1 [Date of priority recommended.

Special conditions of approval or cover letter.

‘By: Date:
STATE OFFICE :
LA T e T
[ See attachegd sheet for more information.

By: \ A__) Date: 5 - aa" Q!}L.\\
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Depﬂarimeat of Water Resourceg
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AGREEMENT

THIS AGREEMENT, Made this 11lth day of May, 1984,
by and among the NEW YORK IRRIGATION DISTRICT, NAMPA AND
MERIDIAN IRRIGATION DISTRICT, BOISE-KUNA IRRIGATION DISTRICT,
WILDER IRRIGATION DISTRICT and BIG BEND IRRIGATION DISTRICT,
as follows:
1. This agreement is predicated upon the following:
{(a) The parties to this agreement are joint licensees
under Federal Energy Reguiatory Commission License No. 2832,

for the Lucky Peak power pidnt project, and joint applicants

under the Idaho Department Water Resources Permit No. 63-9019;

(b} The Nampa and Meridian, Boise-Kuna, Wilder
and Big Bend Irrigation Districts have each authorized execution
of a power purchase and sale contract with the City of Seattle
for the construction, operation and maintenance of the Lucky
Peak power plant project;

(c) Pursuant to the license, the joint iicensees
must commence construction no later than May 31, 1984, or
pursuant to the terms of the Federal Power Act and the license,
the license is no longer in force and effect.

(d) The Boise-Kuna Irrigation District, Nampa
and Meridian Irrigation District, Wilder Irrigation District

and Big Bend Irrigation District and the City of Seattle,
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are ready to perform pursuant to the power purchase and sale
contract in order to provide necessary financing, in order
to commence construction prior to May 31, 1984.

(e) The New York Irrigation District has conducted
two contract elections as required under Chapter 23 of Title
43, Idaho Code, as amended, and at neither election was the
required two-thirds majority obtained in favor of the execution
of the contract.

(f) The New York Irrigation District has determined
that under applicable provisions of Idaho law, it would not
be able within the necessary time limits to raise the necessary
moneys to permit it to make its necessary contributien to
the commencement of construction of Lucky Peak power plant
project as it is obligated to do under the terms of the license.
Because the New York Irrigation District cannot provide its
share of the costs of construction, it is not entitled to
share in the proceeds from the project.

(g) In order to resolve any dispute which may
be present between the joinﬁ licensees as to the obligations
of the New York Irrigation District to contribute its share
of the costs of construction of the Lucky Peak power plant
project and in consideration of the agreement by the Boise-Kuna,
Nampa and Meridian, Wilder and Big Bend Irrigation Districts
to make payment to the New York Irrigation District from

the royalty payments due from Seattle, or from any power
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sale under any extension or renewal of the FERC license,

the New York Irrigation District has agreed to proceed pursuant
to statutory authorization contained in Section 43-318, Idaho
Code, as amended,

NOW THEREFORE, the parties hereto, for and in
consideration of the mutual covenants and agreements herein
contained, hereby agree as follows:

Section 1. Upon the execution of this agreement,
the New York Irrigation District shall remain a joint licensee
under the license with a11 of the rights, liabilities and
obligations under the license, except as otherwise provided
in this agreement.

Section 2. The New York Irrigation District consents
to the Nampa and Meridian Irrigation District, the Boise-Kuna
Irrigation District, the Wilder Irrigation District and the
Big Bend Irrigation Distict, proceeding with the financing,
construction, operation and maintenance of the Lucky Peak
power plant project under the power purchase and sale contract
with the City of Seattle. The New York Irrigation District
shall not be a party to the power purchase and sale contract
and will not exercise any rights or privileges under the
power purchase and sale contract, and disclaims all right
title and interest in and to any facilities constructed pursuant
to such license water permit or power sale agreement;

Section 3. In order to relieve the New York Irrigation

District of its obligation to make contributions to commence
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construction, the New York Irrigation District agrees to

transfer, pursuant to Section 43-318, Idaho Code, all of its

right, title and interest in and to FERC License No. 2832 and

Idaho Water Resource Permit No. 63-9019, and any claim of right

to the disposition of power generated at Lucky Peak power project

and by the execution of this Agreement accepts in full satis-
faction of any claims it might have for the payments provided in
Section 4 of this Agreement.

Section 4. The Boise-Kuna Irrigation District, the Big
Bend Irrigation District, the ™ilder Irrigation District and the
Nampa and Meridian Irrigation District agree to pay from net
proceeds of the royalty payments made pursuant to Section 5
{d){(4) of the Power Purchase and Sale Contract, 9.5% of those net
proceeds, together with 9.5% of the net proceeds received from
sale of power under any extension or renewal of FERC License No.
2832. The allocation of revenue among the remaining four
districts has not yet been resolved. If the Boise-Kuna, Big
Bend, Wilder and Nampa and Meridian Irrigation Districts use any
basis other than all lands in all the districts as the basis for
allocation of revenues among those districts, the royalty to be
paid New York shall be determined by using the same basis as is
used to determine allocation among the Boise-Kuna, Nampa and
Meridian, Wilder and Big Bend Irrigation Districts, but the
royalty to New York shall not be less than 9.5% in any event.

The New York shall be paid from bond proceeds
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any reimbursable costs paid by it in the same manner as the
remaining four districts are reimbursed. In calculating
net proceeds of royalties to be paid to New York there shall
be deducted amounts determined by applying New York's percentage
of those proceeds to the cost and expenses of the remaining
four districts which are not included in Ownership and Operation
Costs, as defined in the Power Purchase and Sale Contract
with Seattle or under any power sale under any extension
or renewal of FERC License No. 2832.

Section 5. This contract shall be governed by
the Laws of the State of Idaho.

IN WITNESS WHERECQF, the parties heretoc have hereunto
seet their hands the day and year first above written.

NEW YORK IRRIGATION DISTRICT

3
L) ' ’ ! )
BY = [ R N T -

NAMPA AND MERIDIAN IRRIGATION
DISTRICT

By

BOISE-KUNA IRBJGATION DISTR

%ﬂ/ //’WW’

WILDER//RRIGATION DISTRICT

Ve Ck14al-/

By _ {

BIG BEND IRRIGATION DISTRICT

By 4éﬁilym,' i%ﬁ/%ﬁ?%%;T
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CLEMONS, COSHO & HUMPHREY, P. A.

LOUIS H.COSHO COUNSELORS AND ATTORNEYS AT LAW

HOWARD HUMPHREY ELEVENTH FLOCR, FIRST INTERSTATE BUILDING
RICHARD H.GREENER
R. MICHAEL SOCUTHCOMBE

DALE CLEMONS (1911-1983)

700 WEST IDAHO TELEPHONE
STANLEY W, WELSH BOISE,IDAHO 83702 AREA COBE 208
MAX A.EIDEN, JR. I 344-78I1
RANDALL C. FREDRICKS

FREDRIC V. SHOEMAKER
CHRISTOPHER BURKE
MICHAEL T. SPINK

RORY R. JONES May 18, 1984 E@EEWE@
STEVEN L. ADDINGTON !

MAY 18 1984
A. Kenneth Dunn, Director Department of Water Resources
DEPARTMENT OF WATER RESOQURCES %é37¥f’AQ%jf*MAL&/

Statehouse
Boise, ID 83720

Dear Ken:

I am enclosing certain information requested by you in
your letter of April 2, 1984, in order to obtain issuance of
the Water Appropriation Permit for the Lucky Peak Project.
These documents are the contract documents for the Lucky
Peak Power Plant project, including addendum number one and
information for bidders which should give you the informa-

tion you need in order to document the physical lay-out of
the project.

I am also including a copy of the signed agreement with
Seattle for the purchase of power from the Project, which
should be sufficient to document the economic feasibility of
the project. As you are aware we have been working many
hours with the various underwriters and bond people and a
great number of documents will be executed within the next
week or two in order to obtain the revenue to commence
construction. If you need copies of any of the other docu-
mentation, please advise. Also, please note that we did
sign the construction contract for the initial phase with
the low bidder (Gates & Fox Company, Inc.).

We are also, as you are aware, dealing with the Corps
of Engineers and should have a memorandum agreement signed
by them within the next few days. They have previously
given their approval for the construction, a copy of which
letter has been sent to you earlier. This satisfies your
condition regarding access to the dam.

Alsc enclosed is a copy of the agreement with the New

York Irrigation District regarding transfer of their rights
in the water permit.




A. Kenneth Dunn, Director
May 18, 1984
Page 2.

I would request that under your condition number 8 that
it be changed to read as follows, for clarification:

"8. Use of water under this permit for the
purpose of power generation is subordin-
ated to future diversion of water either
upstream or downstream for irrigation or
other consumptive, beneficial uses by
water user's within the Boise River
Drainage System."

Very truly yours,

O

Randall C. Fredricks
tek

Enclosures



UNITED STATES OF AMERICA 19 FERC 462,213

FEDERAL ENERGY REGULATORY COMMISSION

NEW YORK IRRIGATION DISTRICT )
NAMPA-MERIDIAN IRRIGATION NISTRICT )
BOISE-KUNA IRRIGATION DISTRICT )
WILDER IRRIGATION DISTRICT )

)

BIG BEND IRRIGATION DISTRICT Project No, 2832-002

ORDER AMENDING LICENSE
{ Issued May 10, 1982 )

On April 5, 1982, Boise Project Board of Control (Board), 1/
filed an application for amendment of its license for the Lucky
Peak Power Plant Project No. 2832, located at the base of the
existing U.S. Army Corps of Engineers' Lucky Peak Dam in Ada
County, Idaho.

The Board requested that Article 39 of the license for the Lucky
Peak Power Plant Project be amended to extend the period for the
commencement of construction of the proiect from two to four years,
and the period for completion of construction from four to within
slx years from the effective date of the license,

The Board stated that due to the unfavorable climate of the hond
market, it has not been ahle to acquire adequate funds for completing
the project and indicated that the additional time is required to
secure suitable financing for the proiject.

It is determined that the request is in the public interest and,
therefore, is granted.

1/ The Boise Project Board of Control is composed of New York,
Nampa—-Meridian, Boise-Kuna, and Wilder Irrigation Districts.
These five member irrigation Districts are collectively the
Licensee for the Lucky Peak Power Plant Project No, 2832
{Order issuing License, issued June 10, 1980), and are the
applicant in this proceeding.

2/ Authority to act on this matter is delegated to the Director,

Office of Electric Power Regulation under 18 C.F.R. §375.308
(1980), as amended by 46 Fed. Reg. 14119 (1981).

DC-b-3
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It is ordered that:

(A} Article 39 of the Order Issuing License (Major),
issued June 10, 1980, for the Lucky Peak Power Plant Project
No, 2832 is revised to read as follows:

Article 3%, The Licensee shall commence construction of the
project works within four years from the effective date of this
license and in good faith and with due diligence shall prosecute
and complete construction of the project works within six years
from the effective date of this license.

(B} This order is final unless a petition appealing it to :
the Commission is filed within 30 days from the date of its
issuance, as provided in Section 1.7(d) of the Commisasion's
reqgulations, 18 C.F.R, Section 1.7(d) {1981}, The filing of a
petition appealing this order to the Commission or an application
for rehearing as provided in Section 213{a) of the Act does not
operate as a stay of the effective date of this order or of
any other date specified in this order, except as specifically
ordered by the Commission. The Licensee's failure to file a
petition appealing this order to the Commission shall constitute
acceptance of this order. In acknowledgement of acceptance
of this order and its terms and conditions, it shall be signed by
the Licensee and returned to the Commission within 60 days from
the date thils ordered is issued.

Yohos L Qb

Robert E. Cackowski
Acting Director, Office of
Electric Power Regulation
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New York Irrigation District ) Project No. 2832-003
Nampa - Meridian Irrigation District )
Boise - Kuna Irrigation District )
Wilder Irrigation District ]
Rig Bend Irrigation District )

GRDER’ APPROVING REVTEED EXHIDIT DRAWINGS:
AND ANENDING EiCERBN

{ Issued April 20, 1984 )

The Boise Project Board of Control (Board).l/ has filed an
application for amendment of its license for the Lucky Peak
Power Plant Project No. 2832, located at the existing U. 8. Army
Corps of Engineers' Lucky Peak Dam in Ada County, Idaho.2/

The application includes revised Exhibits J, K and L drawings,
which collectively portray a new diversiom and outlet tunmnel in
lieu of a new power tunnel as licensed, and modification of the
existing ocutlet tunnel to be utilized as both a power tunnel and
an outlet tunnel. The Board stated that changes in the licensed
project features were required in order to obtailn the approval of
the U. §. Army Corps of Engineers' (Corps} as stipulated in
Article 37 of the license,

1/ WHoise Project Board of Control was formed by five member

~  districts, to wit: New York Irrigation District, Nampa -
Meridian Trrigation District, Roise - Kuna Irrigation Disktrict,
Wilder Irrigation District, and Big Bend Irrigation District
Thege five member irrigation Districts are collectively the
Licensee for the Lucky Peak Power Plant Project No, 2832
{Order issuing License, issued June 10, 1980}, and are the
applicant in this proceeding.

2/ Authority to act on this matter is delegated to the Director,
Office of Electric Power Regulation, under §375,308 of the
Commission's regulations, 18 C,F.R. $§375.308 (1983), FERC
Statutes and Regulations 430,238, This order may be appealed
to the Commission by any party within 30 days of its issuance
pursuant to Rule 1902, 18 C,F.R, 385.1902, FERC Statutes and
Regulations 129,052 47 Fed, Reg. 19014 (1982). Filing an

appeal and Final Commission action on that appeal are prereguisites

for Eiling an application for rehearing as provided in Section
313{a) of the Act. Filing an appeal does not operate as a
stay of the effective date of this order or of any other date

DC-A-72
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In lieu of constructing a separate power tunnel adjacent to the
existing tunnel, the Board proposes to line the existing tunnel
with a l-inch-thick, 2l-foot-diameter, steel liner and grout

the space between the exjisting tunpel and new steel liner. The
penstock would attach to the tunnel liner and consisy of a 20=-foot-
diameter steel lined cast-in-place concrete pipe, manifold, three
10-foot-diamaeter pipes and one 4.5-foot-diameter pipe.

To provide reservolr releases during emergencies, the Board
proposes a new intake structure, diversion and outlet tunnel, and
cutlet works to be constructed on the south abutment of the dam.
The concrete and steel lined tunnel will be approximately 1630
feet long and have an Inside diameter of 13 feet. The cutlet
waorks would consist of a stilling basin and chute which would
discharge into the Boise River.

The Corps has reviewed the revised plan and approved the design
concept., Further, the Corps review of the plans indicates that

it would not be inconsistent with or in conflict with the authorized
purposes of the project as specified in the Flood Countrol Act of
1946 and the Water Resources Development Act of 1976. To ensure
that the construction and operation of the diversion tunnel will

be compatible with the authorized purposes of the Corps project,

and will be at no cost to the Federal Government, Article 47 will

be added to the license.

It is determined that the Board's request is in the public interest
and, therefore, will be granted.

It is ordered that:

{(A) The license for Project No. 2832 is amended to include
a new diversion and outlet tumnel in lieu of a new power tunnel,
and to include modification of the existing outlet tunnel for use
as both a power and ocutlet tunnel.

(B} Ordering Paragraph (B)(2) of the Order Issuing License
(Major), issued June 10, 1980, is revised to read as follows:

({2) Project works consisting of: {1) a concrete intake
structure: (2) an existing 1,050-foot-long, 2l=-foot-diameter
concrete and steel~lined tunnel:; (3) an outdoor type powerhouse
containing three Francis turnbines, directly connected to

three generators each rated at 27.54 MW and one Francis

turbine directly connected to a generator rated at 4.8( MW;

(4) step up transformers; (5) 13.8/138 kV generator leads;

() a 1,650-foot-1long, i2-foot-diameter concrete and steel
lined diversion tunnel with a stilling basin and outlet chute;
and (7) appurtenant facilities.
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{C) The following exhibit drawings filed on March 26, 1984,
are approved and made a part of the license superseding the
exhipit drawings noted:

SUPERSEDING
EXHIRIT FERC NO, 2832~ TITLED FERC NO. 2B32-
J 6 Location Map 2
K-1 7 Site Plan 3
K-2 8 Site Plan -
L 9 General Design
Drawings and -
Descriptive Information
Information
L-1 10 Intake, Tunnel and
Powerhouse Cross
Sections 4
L-2 11 Powerhouse - Plans
and Section 5
L-3 12 Diversion and Outlet
Tupnel = Plana and
Sections -

{D) The superseded exhibit drawings are deleted from the
license.

(E) Within 90 days of the date of issuance of this order,
the Licensee shall file originals of the approved Exhibit drawings
reproduced on silver or gelatin 35 mm microfilm mounted on type D
(3 374" x 7 3/8") sperture cards for each drawing. In addition,
the Licensee shall file two Diazo-type duplicate aperture cards.
FERC drawing numbers shall be shown in the margin below the title
block of the microfflmed drawings, and also in the upper right
corner of each card.

(F} The following article is added to and made a part of
the license for the Lucky Peak Power Plant Project No. 2832:

Article 47. In order to ensure that the construction and
operation of the diversion tunnel will not conflict with the
authorized purposes of the Federal Lucky Peak Project, the licensee
shall include in an agreement with the U. 5. Army Corps of Engineers,
procedures for diversion tunnel construction, operation, maintenance.
and control at no cost to the Federal Government.

-4-

(G) The Licensee's failure to file a petition appealing
this order to the Commission shall constitute acceptance of this
amendment. In ackhowledgment of acceptance of this order and its
terms and conditions, it shall be =migned by the Licensees and
returned to the Commission within 60 days from the date this

order is isgsued.

F"& Lawrence R. Anderson
Director, Office of Electric
Power Regulation



Project No. 2832

IN TESTIMONY of its acknowledgment of acceptance of all of the
terms and conditions of this order, Wilder Irrigation District

this day of . 19 « has caused its

corporate name to be signed hereto by

its President, and its corporate seal

to be affixed hereto and attested by

its Secretary, pursuant to a resolution

of its Board of Directors duly adopted on the day of

19 + &4 certified copy of the record

of which is attached hereto.

By

President

Attest:

Secretary

{(Executed in quadruplicate)

Project No. 2832

IN TESTIMONY of its acknowledgment of acceptance of all of the

terms and conditions of this order, Boise - Kuna Irrigation District

this day of . ., 19 . has caused its
corporate name to be signed hereto by ’
its President, and its.corporate seal

to be affixed hereto and attested by

its Secretary, pursuant to a resolution
of its Board of Directors duly adopted on the day of
19 » & certified copy of the record

of which is attached hereto.

By

President

Attest:

Secretary

[Executed in quadruplicate)
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IN TESTIMONY of its acknowledgment of acceptance of all of the
terms and conditions of this order, Nampa and Meridian Irrigation

District this day of , 19 « has caused

its corporate name to be signed hereto by '

its President, and its corporate seal

to be affixed hereto and attested by

its Secretary, pursuant to a resolution
of its Board of Directors duly adopted on the day of
19 + a8 certified copy of the record

of whiech is attached hereto.

By

President

Attest:

Secretary

(Executed in guadruplicate)

AL
Project No. 2832 m_;w

IN TESTIMONY of its acknowledgment of acceptance of all of the
termz and conditions of this order, New York Irrigation District

this _ day of r 19 » has caused its

corporate name to he signed hereto by ’

its President, and its corporate seal

to be affixed hereto and attested by

its Secretary, pursuant to a resolution
of its Board of Directors duly adopted on the day of
19 , a certified copy of the record

of which is attached hereto.

Ry

Presjident

Attest:

Secretary

{Executed in quadruplicate)
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IN TESTIMONY of its acknowledgment of acceptance of all of the

terms and conditions of this order, Big Bend Irrigation District

this day of s 19 ; has caused its
corporate name to be signed hereto by B
its President, and its corporate seal

to re affixed hereto and attested by

its Secretary, pursuant to a resclution

of its Board of Directors duly adopted on the day of

19 » a certified copy of the record

of which is attached hereto.

BY

President

Attest:

Secretary

{Executed in quadruplicate)
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L. ite of Idaho

DEPARTMENT OF WATER RESOURCES

STATE OFFICE, 450 W. State Street, Boise, Idaho

Mailing address:
Statehouse
Boise, |daho 83720

A. KENNETH DUNN (208) 334-4440

Direcror

April 2, 1984

Mr. Howard Carsman

Eberle, Berlin, Kading, Turnbow
& Gillespie

Capitol Park Plaza

300 North Sixth Street

P. 0. Box 1368

Boise, ID 83701

RE: (ffi?Olé-l Boise Project Board of Control
S Lucky Peak Hydro Project

Dear Howard;

I have carefully reviewed your letter of February 21, 1984, asking that
the department republish notice of the above reference project. 1 agree that
the circumstances of the project hayve changed since first applied for in 1977.
In particular, the regulatory requirements have been revised by addition of
the local public interest criterion, the requirement to review the five
criteria of 42-203, Idaho Code, whether protested or unprotested, and by the
courts' interpretations in Troutco I § II and Hidden Springs. Because of these
changes in requirements, the department will seek additional documentation
from the applicants. I cannot, however, see that the position of your clients
relative to this matter has been altered from what it was in 1977. Whatever
property interest in the project your clients have now, they had then. The
nature of the sales contract, whether with Idaho Power Company or some other
out-of-state entity, does not seem material because your clients were not direct
beneficiaries of the project and the original sales agreements did not guarantee
power availability to either your clients or customers in Idaho as a whole.

For this reason, further notice will not be given. 1 will, however,
review information you may wish to submit relative to any of the criteria of
Section 42-203.

Sincerely,

A, KENNETH DUNN
AKD:alw Director
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L;..xte of Idaho

DEPARTMENT OF WATER RESOURCES

STATE OFFICE, 450 W, State Street, Boise, Idaho

JOHN V. EVANS Mailing address:
Governor Statehouse
Boise, Idaho 83720
A KENNETH DUNN (208) 334-4440
Direcror

April 2, 1984

Randall C. Fredrick, Attorney
Clemons, Casho.§ Humphrey

700 West Idaho

Boise, ID 83702

RE: 63-9019 - Lucky Peak Project
Boise Project Board of Control

Dear Mr. Fredrick:

This is a response to your letter of March 6, 1984, requesting issuance
of a water appropriation permit for the Lucky Peak project. The department
has determined that water is available and can be appropriated without injury
to senior right holders. The permit will be issued after the department
receives the following information:

1. Plans and specifications in sufficient detail to document the physical //
layout of the project.

2. Financial ability and economic feasibility data to demonstrate that
funds are or can be made available to pursue the project.

3. Copies of easements or agreements allowing the Boise Project Board of

Control legal access to Lucky Peak Dam as needed to design, construct, operate
and maintain the proposed project.

The requirement to submit information on plans and specification, financial
ability and economic feasibility factors has recently been emphasized by a
district court ruling issued last summer. Much of this information is likely
readily available to you because of FERC related studies. The information must,
however, be made a part of the department's file to allow the determinations
required by 42-203, Idaho Code, to be made as a permit is issued.

You have asked that the applicant be given an opportunity to review the
permit conditions before a permit is issued. I have consented to do so
because of the short-time period that the applicant has remaining to commence
construction under the FERC license. I have attached a list of conditions which
likely will be incorporated into the permit approval. The conditions must be
considered preliminary and subject to change; perhaps as a result of the-
information requested in this letter. In no way is the offering of this list
a suggestion that the conditions are subject to negotiation.

Lotdin

¥




Randall C. Fredrick, Attorney -2 - April 2, 1984

Note from suggested condition #9 that it is my intention to interpret
section 42-1711(d)}(2), Idaho Code, as allowing structural changes to be
made to the dam without going through the formal application, reyiew and
approval process of the state dam safety programs upon certification that the
requirement technical reviews have been made by the Corps of Engineers. This
interpretation is being made to avoid a duplication of the plan and construction
review process for work on a federally-owned dam that will be subjected to the
full technical review of the Corps of Engineers. The applicant will not be
required to formally submit plans, pay the required fees, and wait for state
approval. However, plans and specifications must be submitted to Department
of Water Resources for information purposes.

If I can provide further information on this matter, please contact me.

Sincerely,

7,
A. NNETH DUNN

Director

AKD:alw

cc: Howard Carsman
Gerald Guentz
Col. Williams
Royse Yan Curen

Encl.




SUGGESTED CONDITIONS OF APPROVAL FOR APPLICATION FOR
PERMIT NC. 63-9019 -- LUCKY PEAK HYDRO

1. Subject to all prior rights.

2. This permit does not convey any authority to recuire or demand the
release of water but shall only be effective to allow generation of hydro-
electricity using water released under existing rights and operating
procedures for irrigation, flood control and fish and wildlife purposes.

3. The diversion and use of water under this permit and any license
issued hereunder is subject to review by the Director on June 1, 2030. Upon
appropriate findings relative to the interest of the public, the Director may
cancel all or any part of the use authorized herein and may revise, delete,
‘or add conditions under which the right may be exercised.

4. For licensing purposes, a scientific measurcment of the diversion
rate of the system as it is normally operated shall be provided by either
properly installing an approved type of measuring device or access port or
by having a professional engineer certify the rate of diversion to the
department prior to submitting proof of beneficial use of water.

5. The issuance of this permit in no way grants any right-of-way or
easement across the land of another,

6. This permit is subject to the provisions of Section 42-205 through
42-210, ldaho Code, restricting the sale, transfer, assignment or mortgage

of this permit. Failure to comply with these provisions is cause for immediate
cancellation of this permit.

7. Water used under this permit if discharged into a natural channel
shall meet Idaho Water Quality Standards.

8. Use of water under this permit for the purpose of power generation
is subordinated to future diversion of water either upstream or downstream
for irrigation or other consumptive beneficial uses.

9. Structural modification to the dam and storage of water is contingent
upon certification to the Department of Water Resources that plans and
specifications have been reviewed and approved by the U.S. Army Corps of

Engineers and that construction has proceeded in full compliance with the
final approved planms.

10. This permit does not constitute Idaho Public Utilities Commission
or Federal Energy Regulatory Commission approval that may be required.

11. Project construction shall commence within one year from the date of
permit issuance and shall proceed diligently to completion unless it can be
shown to the satisfaction of the Director of the Department of Water Resources
that delays were due to circumstances over which permit holder had no control.

12, Proof of beneficial use of the water is due within five years of
the date of permit issuance.
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March 27, 1984 JACK CARTER
PETE COWLES

Mr. A. Kenneth Dunn

Director, Department of Water Resources
Statehouse

Boise, Idaho 83720

RE: Lucky Peak Project
Dear Mr. Dunn,

1 am writing this letter as a novice when it concerns water rights, but
also as a citizen of the State of Idaho and Mayor of the City of
Caldwell who has been watching very closely action taken by various
departments and groups regarding the hydropower potential for Lucky Peak
Dam,

My first concern was when the Boise Project Board of Control believed
they were justified in eliminating Pioneer Irrigation District from
their plans. As I understand it, this decision kept the cities of
Caldwell and Nampa from benefiting from the sale of power that would be
generated by a dam at Lucky Peak. I can't help but believe that logical
thinking would support the fact that both cities have been involved for
many years in helping pay for the development of facilities that now
make this hydropower program feasible and should they be part of the
overall benefits derived from that project. Unless there were some
general hearings that I was unaware of, I have never been invited to
express my views to your Department as a representative of the City of
Caldwell.

My second concern as Mayor, although primarily as a citizen of the State
of Idaho, is that a decision has been made to sell the power to the City
of Seattle. Over the period of years through information received from
appointed and elected officials, we have been led to believe that the
number one priority in our State is to protect our water resources,
Regardless of the amount of profit that could be engendered from selling
to the City of Seattle, I am philisophically opposed to that action. In
spite of the difficulty I have with some of the policies of Idaho Power,
they are at least a local entity that can be dealt with in our area and
under Idaho laws.

704 BLAINE STREET / CALDWELL, IDAHO 83605 / TELEPHONE (208) 459-3641
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Mr. A. Kenneth Dunn PAGE 2 March 27, 1984

I would hope that it would still be possible for some of the ignored
water users to be involved in a hearing process to enable them to

support the position established by the Boise River Water User's Action
Committee,

OC: Lawerance V. Gray

Winston Goering, Mayor of Nampa
City Courxcil

AHM/bjk




CLEMONS, COSHO & HUMPHREY, P A.

COUNSELLORS AND ATTORNEYS AT LAW
DALE CLEMONS
LOUIS M. COSHO
HOWARD HUMPHREY
RICHARD H. GREENER
R. MICHAEL SOUTHCOMBE
STANLEY W. WELSH
MAX A. EIDEN, JR.

FIRST INTERSTATE BUILDING, SWITE 11O
700 WEST IDAHO
BOISE, IDAHO 83702

TELEPHONE (208) 344-7811

March 6, 1984
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RANDALL €. FREDRICKS
FREDRIC V. SHOEMAKER
CHRISTOPHER BURKE
MICHAEL T. SPINK

RORY R. JONES

STEVEN L. ADDINGTON
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ECEIVE]

MAR 6 1984

Kenneth Dunn, Director
Water Resources Board
State of Idaho
Statehouse Mail LS
Boise, Idaho 83720

Department of Water Resources

. NP Cevm e —

Dear Mr. Dunn:

Enclosed is a copy of a letter from the Department of the
Army Corps of Engineers, giving their approval of the Boise
Project Board of Control's plans regarding the proposed power

project and by-pass tunnel.
Request is hereby made on behalf of the five irrigation

districts involved for issuance of the State's permit pursuant to

our previous reguest and as outlined in our meeting several weeks
ago.

It was also cur understanding that any conditions you

propose to place on the permit would be reviewed by us prior to
final issuance.

Please advise.

Very truly yours,

O done™

Randall C. Fredrick

RCF/d
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DEPARTMENT OF THE ARMY

WALLA WALLA DISTRICT. CORPS OF ENGINEERS P
BUILDING 602, CITY-COUNTY AIRPORT E @ E ﬂ W E
WALLA WALLA, WASHINGTON 93362 .
v

January 31, 1984 . FEB 81084

REPLY TO
ATTENTION OF:

NPUEN-F 3 "M0ISE PROJECT BOARD OF CONTREL
M D E@EW]E ’

\X MAR ©

Water Resources -

Mr. Gerald Guentz, Chairman
Boise Project Board of Control
214 Broadway X at of
Boise, Idaho 83702 Departme

Dear Mr. Guentz:

In reply to your letter dated January 20, 1584, we are advised of
the irrigation districts' approval to reimburse the Corps of Engineers
for costs incurred in the supervision of your present drilling program
at Lucky Peak, and of your request for support of the proposed modification
for FERC Application for Permit: Project No. 2832.

In order to avoid any misunderstanding, reimbursement for incurred
costs should include all reviews of the project design required prior to
the consummation of the Memorandum of Understanding (M.0.U.). As was
stated in our letter dated January 12, 1984, it is strongly suggested
that the M.0.U. be revised and finalized as soon as possible.

The Corps of Engineers is in full support of your revised plans to
strengthen the existing outlet tunnel with a bifurcation and valving
near the downstream portal to provide water for power generation, and to
construct a second outlet facility along an alignment at the south end
of the spillway. Although a 1968 Corps of Engineers' plan for a power
plant at this project included a new tunnel parallel to, and 150 feet
landward of the existing tunnel, subsequent concern for the safety and
integrity of the existing structures led to an alternate design similar
to the design proposed by your office. Attached is a drawing of the
powerhouse plan which was included in a 1978 report entitled "Lucky Peak
Dam and Lake, Modification Study". This report has been reviewed and
approved by our North Pacific Division Office, our Washington Headquarters
O0ffice, and the Board of Engineers for Rivers and Harbors.

A second outlet to pass minimum flows at the project during times
when the main tunnel is being inspected or repaired was authorized in
the Water Resources Development Act of 1976. Preliminary design was
jnitiated in 1977, but terminated for Tack of funding. Approximately
75 percent of the planned explorations along the tunne] were compieted
prior to the termination of the study.
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Your proposed plan, if accepted by FERC, would eliminate the need
for explorations that had been envisioned for the parallel tunnel alignment.
The only explorations needed would be those considered necessary to
finalize the design along the second outlet alignment, and sufficient

explorations in the area of the proposed power piant to determine foundation
grades.

Although concerns for dam safety are still present, we feel the

potential for structural damage to the existing structures during construction
of power facilities is substantially reduced by your new proposal.

Sincerely,

(%Y

Enclosure Wi 1¥a

Cdlonel, Corps of Engineers
District Engineer

L
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EserLE, BERLIN, KADING, TURNBOW & GILLESPIE,

JAMES L. BERLIN CHARTE RE D TELEPHONE (208) 344-8538
R. B. KADING, JR. ATTORNEYS AND COUNSELORS AT Law
A. M, TuURNBOW
JAMES R, GILLESPIE CaeITOL PARK PLAZA
WiLLIAM J. MCKLVEEN 300 NORTH SIXTH STREET
DaLE G. HIGER
WARREN E. JONES PosT OFFICE BOx 1368
MaRK 5. GESTON BoIsE. IDAHO 83701 J. L. EBERLE (18901984}
B. NEwAL SOUYRES, JR. T. H. EBERLE (19221977)
WILLIAM L. VASCONCELLOS
THOMAS R. LINVILLE
RICHARD A, RILEY O~ T T O D
JAMES J. Davis PO PR U
JoE H, UBERuAGA T February 21, 1984 ii” R ‘\‘!,‘, i
T. A. BanpDuccl N T Y
MaARY S, HOBSOMN . \Jy - el '
JOHN MICHAEL BRASSEY Y
ROBERT L. BERLIN
HOwWARD W, CARSMAN
ScoTT D. Hess FEB 22 w
BRADLEY G, ANOREWS
KATHLEEN PERKINS BROOKS
Department of Water Resources
Mr. A. Kenneth Dunn

Director, Department of
Water Resources

Statehouse

Boise, ID 83720

Re: Lucky Peak Project

Dear Ken:

As you know, I am writing on behalf of the Boise River
Water Users Action Committee, Our clients, as well as the public
generally, have an interest in seeing the development of the
hydropower potential for Lucky Peak Dam. Rather than addressing
the nature of the Boise River Water Users Action Committee's
interest in Lucky Feak, we thought it appropriate at this time to
only address a rather narrow question: Should the Department of
Water Resources provide new notice for the Boise Project Board of
Control's Application for Permit No. 63-9019.

As everyone recognizes, Lucky Peak and its hydropower
potential is a local resource capable of providing benefits to the
general public in the Boise area. More specifically, Lucky Peak's
hydropower potential can provide a source of revenue for all those
Boise River water users who have paid for the construction and
maintenance of the three Boise River dams. These water users who
are the holders of water rights in the dams also hold the falling
water rights which originally were located at Arrowrock Reservoir
but have now been transferred to Lucky Peak. These water users
have a vital interest in the development of hydropower at Lucky
Peak and in seeing that their water rights are properly used to
produce revenue and benefits for themselves and for Idahe. Thus,
the development of hydropower at Lucky Peak affects the property
rights of the many water right holders in Lucky Peak Reservoir and
the other reservoirs and affects the more generalized public

interest in the development of an important resource for
southwestern Idaho.




Page 2

Substantial changes in factual circumstances and in the
law have occurred since 1977, the date of Application for Permit
No. 63-9019. The most significant change in circumstances since
the date of the permit application has been the apparent end of the
agreement between the Boise Project Board of Contrcl and Idaho
Power Company. That agreement provided the very foundation for
the financial feasibility of the Lucky Peak Preoject since it
provided for construction financing as well as a ready market for
the power produced by the project. With the end of the Idaho Power
agreement, the Boise Project Board of Control has apparently
entered into negotiations with the City of Seattle. Even if such
negotiations result in a financially feasible project, which we
understand has not been established in any manner before you, the
possibility or probability that power produced at Lucky Feak would
be sold to Seattle, with the benefits of the project largely
leaving Idaho, presents a major change in circumstances since the
date of this permit application.

Coupled with the substantial change in facts which has
occured in the seven years since the application was made by the
Boise Project Board of Control is a major change in Idaho law. In
1978, the legislature enacted the local public interest criteria
of Idaho Code §42-203. As the Supreme Court held in Hidden Spring
Trout Ranch, Inc. v. Allred, 102 Idaho 623 (198l) the local public
interest criteria applies to pending applications.

Prior to 1978, the public had little or neo right to
comment on water right applications. Generally, only competing
water users had standing to object to an application, due to the
effect which the proposed permit would have on their rights.
However, since 1978 the public does have a right to object or

simply provide their views to the Department on the local public
interest.

Without notice and an opportunity to be heard on the
issue of local public interest, the public generally and
interested parties have no meaningful opportunity to respond to an
application and present evidence to the Department. As Judge
Smith held in Trout Co. II, the Department of Water Resources is
obligated by Idaho Code §67-5209 to provide all parties with an
opportunity to respond to an application and to present evidence.

If new notice is not provided, the public and specific
interested parties have no opportunity to present the Department
with evidence or argument. The Department's statutes do not
provide for a means of public comment on an application except
after notice has been
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published by the Department. Given the change in law and facts
since Application No. 63~-9019 was made in 1977, new notice appears
to be necessary so that the public and other interested parties
can exercise rights afforded to them by the legislature's 1978
amendment which added the local public interest criteria.

With the loss of the Idaho Power contract, the Boise
Project Board of Control apparently has no firm contract with a
buyer of its power and no arrangement for financing the
construction costs of the project. The negotiations with the City
of Seattle highlight the unanswered questions regarding the
applicants financial ability to complete the project. To the
members of the interested public, the ultimate gquestion is whether
the resource represented by Lucky Peak's hydropower potential
will be developed and if so by whom.

The financial ability requirement has been judicially,
interpreted in Trout Co. II to require a showing of an applicants
present financial ability to complete a project. The significant
change in circumstances surrounding the applicant's ability to
finance the Lucky Peak Project reguires an oppertunity for
meaningful public input. As Judge Schroeder held in Trout Co. I,
the Department of Water Resources cannot commit a public resource
development without substantial evidence of financial ability.
Due to the importance of Lucky Peak to the public and to the water
users of the Boise River, they are entitled to notice and an
opportunity to be heard on the applicant's ability to complete the
project.

This letter is a relatively informal presentation of
the position of the Boise River Water Users Action Committee on
the narrow question of whether new notice is reguired. If you feel
that a more formal submission on this question is appropriate, we
will be glad to provide one and will serve it upon counsel for the
Boise Project Board of Control. I look forward to hearing your
thoughts on this matter very soon.

Sincerely,

9—({5‘-&2_/1_("‘/ | ({/ : F T I R TR

Howard W. Carsman

HWC/jh

cc: Lawerance V. Gray
M.C. Galwvin
Harry Vogt
L.C. Mace
Don Smitchger
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Statehouse
Boise, Idaho 83720

RE: Boise River Water Users Action Committee,
Lucky Peak Project

Dear Ken:

I am writing on behalf of a group of Boise River Water Users
regarding the Lucky Peak hydropower project. As you know,
our firm has been retained by the Boise River Water Users
Action Committee which consists of most of the Boise River
Irrigators who are not within the districts under the Boise
Project Board of Control. We will be representing them in
proceedings or actions involving the Department of Water
Resources. In order that we may be kept advised of the
Department's actions with regard to the Boise Project Board
of Control's Lucky Peak project, we request that this firm
be placed on a mailing list and provided with notice of the
Department's actions with regard to this project.

It is my understanding that the Boise Project Board of
Ccontrol currently has a pending application for a water
rioght permit for the Lucky Peak project. It is also my
understanding that the Department has not yet acted upon
this application. We intend to file, with the Department, a
statement of the Boise River Water Users organizations'
position on the pending permit application.

Sincerely,

Lo K
7 o
C%%%/c.éw i /// g

Howard W. Carsman

HWC:k1lo

cc: L. V. Gray
M. C. Galvin
Harry Vogt
L. C. Mace
Don Smitchger
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CALE CLEMONS

LOUIS H. COSHO

HOWARD HUMPHREY
RICHARD H. GREENER

R. MICHAEL SOUTHCOMBE
STANLEY W. WELSH

MAX A. EIDEN, JR.

CLEMONS, CoSHO & HUMPHREY, P A.
COUNSELLORS AND ATTORNEYS AT LAW
FIRST {INTERSTATE BUILDING, SUITE 111D
700 WEST IDAHO
BOQISE, IDAHO a3702

TELEPHONE (208) 344-7811

March 6, 1984

RANDALL C.FREDRICKS
FREDRIC ¥V SHOEMAKER
CHRISTOPHER BURKE
MICHAEL T SPINK -
RORY R. JONES
STEVEN L. ADDINGTON

RECEIVE])

MAR 6 1384

Kenneth Dunn, Director

Water Resources Board Department of Water Resources

State of Idaho
Statehouse Mail .
Boise, Idaho 83720

Dear Mr. Dunn:

Enclosed is a copy of a letter from the Department of the
Army Corps of Engineers, giving their approval of the Boise
Project PBoard of Control's plans regarding the proposed power
project and by-pass tunnel.

Request 1is hereby made on behalf of the five irrigation
districts involved for issuance of the State's permit pursuant to
our previous reguest and as outlined in our meeting several weeks
ago .

.It was also our .understanding that any conditions you
propose to place on the permit would be reviewed by us prior to
final issuance.

Please advise.

Very truly yours,

O ) udone™

Randall C. Fredrick

RCF/4
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DEPARTMENT OF THE ARMY

WALLA WALLA OISTRICT. CORPFS OF ENGINEERS " N
BUILDING 602. CITY-COUNTY AIRPORT g @ E ﬂ \:‘7 E
WALLA WALLA, WASHINGTON 39362 ]

%
January 31, 1524 . FER 31384

REPLY TO
ATTEMTION OF:

NPHEN-FM & \  D0ISE PIOJECT BOARD CF CONTREL

Mr. Gerald Guentz, Chairman

Boise Project Board of Control o )
214 Broadway s et of WALET Resource

Boise, Idaha 83702 Deparin® _

Dear Mr. Guentz:

In reply to your letter dated January 20, 1584, we are advised of
the irrigation districts' approval to reimburse the Corps of Engineers
for costs incurred in the supervision of your present drilling program

at Lucky Peak, and of your request for support of the proposed modification
for FERC Application for Permit: Project No. 2832.

In order to avoid any misunderstanding, reimbursement for incurred
costs should include all reviews of the project design required prior to
the consummation of the Memorandum of Understanding (M.0.U.). As was
stated in our letter dated January 12, 1984, it is strongly suggested
that the M.0.U. be revised and finalized as soon as possible. .

The Corps of Engineers is in full support of your revised plans to
strengthen the existing outlet tunnel with a bifurcation and vaiving
near the downstream portal to provide water for power generation, and to
construct a second outlet facility along an ai1gnrent at the south end
of the spillway. Although a 1968 Corps of £ngineers' plan for a power
plant at this project included a new tunnel parallel to, and 150 feet
landward of the existing tunnel, subsequent concern for the safety and
integrity of the existing structures led to an alternate design similar
to the design proposed by your office. Attached is a drawing of the
powerhouse plan which was included in a 1978 report entitled "Lucky Peak
Dam and Lake, Modification Study". This report has been reviewed and
approved by our North Pacific Division Office, our Washington Headquarters
Office, and the Board of Engineers for Rivers and Harbors.

A second qutlet to pass minimum flows at the project during times
when the main tunnel is being inspected or repairad was authorized in
the Water Resources Development Act of 1976. Preliminary design was
initiated in 1977, but terminated for lack of funding. Approximately

75 percent of the planned explorations along the tunnel were completed
prior to the termination of the study.
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Your proposed plan, if accepted by FERC, wou]d eliminate the need
for explorations that had been envisioned for the parallel tunnel a}1gnment
The only explorations needed would be those considered necessary to
finalize the design along the second outlet alignment, and sufficient

expiorations in the area of the proposed power plant to determine foundation
grades.

Although concerns for dam safety are still present, we feel the

potential for structural damage to the existing structures during construction

of power facilities is substantially reduced by your new proposal.

Sincerely,

[

Enclosure

C 1one1, Corps of Engineers
District tngineer
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Stute of Idaho

DEPARTMENT OF WATER RESOURCES

STATE OFFICE, 450 W. State Street, Boise, Idaho

JOHN V. EVANS Mailing address:
Govemar Statehouse
Boise, Idaho 83720
A_KENNETH DUNN (208) 334-4440
Director
MEMORANDUM
TO: A. Kenneth Dunn

FROM: Norman C. Young lhl??r

DATE: February 1, 1984

RE: Suggested Conditions of Approval for Lucky Peak Application

1. Subject to all prior rights.

2. This permit does not convey any authority to require or demand the
release of water but shall only be effective to allow generation of hydro-
electricity, using water released under rights and existing operating
procedures for irrigation, flood control and fish and wildlife purposes.

3. This permit shall expire on February 1, 2004 unless renewed by
order of the Director of the Department of Water Resources. Application for
renewal may be made at any time after February 1, 1994 and must be made prior
to February 1, 2004 to retain the priority established under this permit.

4. For licensing purposes, a scientific measurement of the diversion
rate of the system as it is normally operated shall be provided by either
properly installing an approved type of measuring device or by having a
professicnal engineer certify the rate of diversion to the department prior
to submitting proof of beneficial use of water.

5. The issuance of this permit in no way grants any right-of-way or
easement across the land of another.

6. This permit is subject to the provisions of Sections 42-205 through
42-210, Idaho Code, restricting the sale, transfer, assignment or mortgage of
this permit. Failure to comply with these provisions is cause for immediate
cancellation of this permit.
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7. Water used under this permit if discharged into a natural channel
shall meet Idaho Water Quality Standards.

8. Use of water under this permit for the purpose of power generation
is subordinated to future diversion of water either upstream or downstream
for irrigation or other consumptive beneficial uses.

9. The storage of water is contingent upon certification by the
Department of Water Resources, of the modifications to the existing dam
under the dam safety provisions of the Idaho Code, authorizing storage.

10. This permit does not constitute Idaho Public Utilities Commission
or Federal Energy Regulatory Commission approval that may be required.

11. Proof of beneficial use of the water is due on or before
February 1, 1989.




UNITED STATES OF AMERICA |
- ‘FED™ AL ENERGY REGULATORY COMM SION

Before Commissioners: Charles B. Curtis, Chairman;
Georgiana Sheldon, Matthew Holden, Jr.,
George R. Hall and J. David Hughes.

New York Irrigation District
Nampa-Meridian Irrigation District
Boise-Kuna Irrigation District
Wilder Irrigation District

Big Bend Irrigation District

Project No. 2832

ORDER ON APPEAL MODIFYING ORDER ISSUING
LICENSE (MAJOR) AND GRANTING INTERVENTION

(Issued October 9, 1980)

On June 10, 1980, the Director of the Office of Electric Power
Regulation (Director) issued an "Order Issuing License {Major)" for
the Lucky Peak Power Plant Project No. 2832 [11 FERC 162, 119]
pursuant to authority delegated under Section 375.308 of the
Commission's regulations, 45 Fed. Reg. 21216 (1980), amending 44 Fed.
Reg. 46449 (1979) and 18 C.F.R. 3.5(g) (1979). Boise Project Board
of Control (Board),l/ Idaho Department of Water Resources (IDWR) 2/,
and the U.S. Army Corps of Engineers (Corps) filed appeals of the order
issuing license on July 7, 9, and September 3, 1980, respectively.

Minimum Flow Release

All appellants have requested the Commission to delete Article 35
of the Director's order. Article 35 requires the licensee to dis-
charge from the project a continuous minimum flow of 160 cfs with a
provision for waiving that requirement during critical drought years.
This minimum flow release was recommended by the City of Boise and the
U.S. Environmental Protection Agency. In a letter to the Director
dated March 17, 1980, the Board indicated that it proposed to maintain
that minimum flow, except during critical drought years. On appeal,
the Board explained that its proposal was based not on 1its ability to
control releases, but rather upon the historic use of the waters in

1/ The Boise Project Board of Control is composed of five member
irrigation districts, New York Irrigation District, Boise-Kuna
Irrigation District, Nampa-Meridian Irrigation District, Wilder
Irrigation District, and Big Bend Irrigation District. These
five irrigation districts are collectively the applicant for
license in this proceeding and will be referred to hereinafter
as the "Board."

2/ IDWR simultaneously filed a petition to intervene in this proceeding.
IDWR states that it seeks intervention to protect the authority
of the sState of Idaho to regulate the allocation and distribution
of the State's water resources. The public interest may be served
by granting the petition to intervene. The petition is granted
in crdering paragraph (B).

IO
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the Boise River since the construction of Lucky Peak Dam. As
explained by IDWR in its appeal, the Board holds no water rights

in the Lucky Peak reservoir. The proposed Lucky Peak Project will
utilize the flood control and irrigation releases from the

reservoir for electric power generation. IDWR states that no
additional waters are available for appropriation in the Boise River
System which would allow the Board to meet the 160 continuocus flow
requirement.

The Corps in its appeal asserts that Article 35 would alter
an agreement between the Department of the Army and the Department of
the Interior, dated November 20, 1953, which provides for the joint
use of the storage in the three-reservoir system on the Boise River—-
Lucky Peak, Arrowrock, and Anderson Ranch Reservoirs--and provides
for controlled releases as a joint function of the Water and Power
Resources Service (WPRS) and the Corps of Engineers. Releases are
coordinated with the Board, to meet irrigators' demands, and Idaho
Department of Fish and Game (IDFG), who may call releases from
50,000 acre-feet of Lucky Peak reservoir storage for maintaining
minimum wintertime flow in the Boise River. The Corps maintains that
the mandatory minimum streamflow requirement of Article 35 would
“"destroy a delicate balance of interests achevied through an effective
management plan of the three-reservoir system on the Boise River..."

In light of the management plan in effect for the operation of
the three reservoirs on the Boise River, we shall relieve the Board
of the mandatory minimum flow requirement in Article 35. We do,
however, feel that further attention to minimum flow needs below
Lucky Peak Dam is required. Article 35 will be revised to direct
the Board to consult with WPRS, the Corps and IDFG to determine the
feasibility of providing a continuous minimum flow from Lucky Peak
dam during the non-irrigation season.

Power for Operation of Federal Facilities

The Corps recommends that the license include a condition requiring
the provision of power free of cost to the United States for operation
and maintenance of the government project. The Corps explains that
this is item "e" of the "General Requirements for Non-Federal
Hydroelectric Plant Construction at U.S. Army Corps of Engineers Water
Resource Projects,” as forwarded to the Commission by the Chief of
Engineers' letter of March 17, 1980.

Under Section 11(c) of the Federal Power Act {Act), 16 U.S.C.
B04(c), the Commission is authorized to require a licensee of a
project located across, along, or in navigable waters of the United
States to furnish free of cost to the United States power for the
operation of navigation facilities, whether constructed by the licensee

- or the United States. The federal facilities at the Lucky Peak Project

are not navigation facilities and are thus outside the scope oI ihe
Commission's authorization under Section 1l(c). We also note tnat,
under the terms of the license, the Corps will be reimbursed directly
for expenses it incurs incident to the construction of the hydropower
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project and the United States will be compensated for the use of the
government dam by annual charges imposed pursuant to Section 10(e).
The Corps has provided no showing of good cause for any additional
requirement for free power to operate the non-navigational Corps
project, and therefore we reject its recommendation.

Corps Review and Supervision of Construction

The Corps, on appeal, restated its concerns regarding the close
proximity of constructing an additional tunnel adjacent to the Corps'
existing tunnel and recommended extensive engineering investigations
to establish whether such a plan can be constructed without threatening
the integrity and safety of the existing dam embankment. Article 37
of the Director's order adequately provides for consultation with and
the approval of the Corps regarding the design and construction of
the additional tunnel. Article 37 directs that the design and
construction of all facilities that will be an integral part of the
Lucky Peak Dam shall be done in consultation with and subject to the
review and approval of the Corps. The Corps maintains that this
provision does not adequately satisfy its legal responsibility for the
safety and integrity of the dam and facilities heretofore or hereafter
constructed at the Lucky Peak project. The Corps would revise Article
37 to direct that "[tlhe location, design, construction and flow
regulation of all hydropower facilities that will be an integral part
of the Lucky Peak dam shall be accomplished by or under the direct
supervision of the Department of the Army, Corps of Engineers, Walla
Walla District... The purpose of this supervision is to assure the
safety and integrity of the dam." The original language of Article 37
that provides for Corps "review and approval” of the design and
construction of all facilities integral to the Lucky Peak Dam assures
the Corps' authority with respect to the safety and integrity of the
dam. To include the revised language proposed by the Corps providing
for location, design, construction and flow regulation to be
"accomplished by or under the direct supervision of the" Corps would
be tantamount to reguiring the licensee to hire the Corps as its
designer/contractor. Although we would have no objection should the
licensee decide to so employ the services of the Corps, we find it
inappropriate to require this action. The authority of the Corps to
review and approve designs and plans for construction is confirmed by
the provisions of the Director’'s order.

The Corps also asserts that the requirement of Article 37 that
provides for the resclution of any dispute between the Corps and the
licensee regarding the design and construction of facilities integral
to the dam by the Director, Office of Electric Power Regulaticn, would
infringe on the Corps' Section 4(e)} approval authority. We need not
resolve that guestion now. We believe it guite unlikely that the
Corps and the licensee would be unable to resolve on their own any
differences that might initially arise. We shall therefore remove the
dispute resolution procedure from Article 37. Should a dispute arise,
however, about whether the Corps' reguirements are unreasonable or
beyond the scope of the Corps' statutory authority, the licensee may--
as with any other requirement under its license--petition the Commission
to clarify its responsibilities under the license. Or the licensee
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may petition to amend Article 37 of the license. Only in such an
instance would we need to address the scope of the Corps' authority
and, if appropriate, resolve the dispute. The Corps would, in either

event, have full opportunity then to present its position on the law
and the facts applicable to the dispute.

The Corps urges the Commission to expand Article 38 by adding
a requirement that the Licensee shall hold and save the United States
free from any and all claims and damages resulting from construction,
operation, and use of the Lucky Peak dam and facilities for power
purposes. Such a requirement will be included as Article 46.

The Corps asserts that Article 42, which provides for reimbursement
to the United States for reasonable construction costs, does not include
provision for reimbursement of reasonable costs for engineering,
administrative and supervisory costs incurred by the Corps resulting
from review of design, plans and specifications, and supervision of
construction. We shall revise Article 37 to include provision for
reimbursement of reasonable costs incurred by the Corps in its review
and approval of design and construction.

Land Use and Recreational Development

The Corps states that the provisions of Article 34 and 45 could
be construed to allow the licensee to engage in recreational develop-
ment or initiate other land use features that might infringe on Corps
jurisdiction cover existing federal project lands. Article 34 requires
the licensee to conduct a study to determine the need for recreational
development in the vicinity of its hydroelectric project and prepare
a plan for any recreational facilities by the licensee. The licensee
is required by Article 34 to consult with the Corps, in additijion to
the Idaho Department of Parks and Recreation and the Heritage
Conservation and Recreation Service of the U.S. Department of the
Interior. This consultation requirement will provide for consistency
of the licensee's plans with the Corps' recreational master plan.

By directing a study of recreational needs in the vicinity as

opposed to within the boundaries of the licensed project, the licensee
is afforded some flexibility regarding the possible location of its
recreational development should a cooperative arrangement be possible
with the Corps or some other governmental agencies in the project area.
No extraordinary authority is implied or intended by this article.

Article 45 is the standard shoreline control article now included
in all project licenses. The language of that article refers
exclusively to "project lands and waters" and as such cannot be read
to to affect anything beyond the licensed project boundaries.

Annual Charges for Use of Government Dam

The Board has also suggested that Article 41(3), which provides
for the future determination of annual charges for the use of the
Government dam, be revised to provide for adjustment of the annual
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charge for expenditures by the licensee that result in enhancement
of the federal facility. The Board asserts that the proposed
additional tunnel to be constructed at Lucky Peak dam will benefit
the federal project in that it will permit the release of all
irrigation and wintertime minimum flows when the single tunnel is
closed for inspection or repair and double the ability to release
flood control waters through the Lucky Peak dam during periods

of unprecedented flood without rescort to use of the spillway. 1In
its appeal, the Corps requested the opportunity to provide pertinent
information should the Commission consider credits to the licensee
for benefits and project enhancement.

At such time as the annual charge for use of the Lucky Peak Dam
is to be determined, the Board may present its contentions with respect
to the proper computation of that charge including any credits claimed.
Input from the Corps at that time will also be welcome. We need not at
this time address the question of the permissibility or extent of any
adjustment to the annual charge for enhancement to the federal project
anticipated by the Board. No revision of Article 41 is required.

The Commission orders:

(A) Ordering Paragraph (D) of the "Order Issuing License (Major)"
for the Lucky Peak Power Plant Project No. 2832, issued June 10, 1980,
is revised by substituting the following Articles 35 and 37 for the

like-numbered articles in that order and by adding Article 46, set forth
below:

Article 35. Licensee shall consult with the Water and Power
Resources Service of the U.S. Department of the Interior, U.S.
Army Corps of Engineers, Idaho Department of Water Resources, and
the Idaho Department of Fish and Game to determine the feasibility
of providing, to the extent surplus water is available from the
Federal dam, a continuous minimum flow of 160 cfs at the project dam
during the nonirrigation season. Within 1 year from the issuance of
this order, Licensee shall file a report with the Commission that
describes the results of the above consultation and any recommendation
for ensuring the protection of downstream fishery resources.

Article 37. The design and construction of all facilities that
will be an integral part of the Lucky Peak Dam shall be done in
consultation with and subject to the review and approval of the U.S.
Army Corps of Engineers, Walla Walla District, Walla Walla, Washington.
To the extent that the Corps incurs reasonable costs directly related
to the review and approval of design and construction of licensed
facility, the Licensee shall reimburse the Corps.

Article 46. The Licensee shall hold and save the United States
of America free from any and all claims and damages resulting from
construction, operation, and use of the Lucky Peak Dam and facilities
for power purposes.
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(B) Pursuant to §375.302 of the Commission's regulations, 45 Fed.
Reg. 21216 (1980), amending 18 C.F.R. §3.5(a) 1979, as promulgated by
Federal Energy Regulatory Commission rulemaking RM78-19 (issued
August 14, 1978), Idaho Department of Water Resources is permitted to
intervene in this proceeding subject to the Commission's Rules and
Regulations under the Federal Power Act, 16 U.Ss.C. §§791(a)-825(r).
Participation of the intervenor shall be limited to matters affecting
asserted rights and interests specifically set forth in its petition
to intervene. The admission of the intervenor shall not be construed
as recognition by the Commission that it might be aggrieved by any
order entered in this proceeding.

(C) This order is final unless an application for rehearing is
filed within 30 days of the date of its issuance, as provided in
Section 313(a) of the Federal Power Act. The filing of an application
for rehearing does not operate as a stay of the effective date of
this license or of any other date specified in this order, except as
specifically ordered by the Commission. Failure of the Licensee to
file an application for rehearing shall constitute acceptance of
the order of June 10, 1980, issuing major license for Project No. 2832,
as modified by this order. In acknowledgment of acceptance of this
license, this order shall be signed for the Licensee and returned to
the Commission within 60 days from the date of issuance of this order.

By the Commission.
(SEAL)

%o A Gl

Lois D. Cashell,
Acting Secretary.

Sy
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New York Irrigation District

Nampa - Meridian Irrigation District
Boise - Kuna Irrigation District
Wilder Irrigation District

Big Bend Irrigation District

L A

S Rtg N. REG.
W REG f. REG.
ORDER ISSUING LICENSE (MAJOR) FLES

{Issued June 10, 1980)

On January 26, 1979, Boise Project Board of Control (Applicant) 1/
filed an application for a major license under Part I of the Federal
Power Act (Act) for the proposed Lucky Peak Power Plant Project

No. 2832. 2/ The project would be located at and develop the

water power potential of the United States Army Corps of Engineers’
(Corps) Lucky Peak Danm, located on the Boise River in Ada County,
Idaho, and would affect lands ¢of the United States under the Corps'
administration.

Notice of the application has been published in accordance with
the Act. A protest was filed by the Idaho Department of Parks and
Recreation on July 26, 1979, concerning the Applicant's failure to
propose any recreational development.

PROJECT DESCRIPTION

The Lucky Peak Power Plant Project would be located at the down-
stream toe of the Corps' Lucky Peak Dam. 3/ The project would

1/ Boise Project Board of Control was formed by five member

T districts, to wit: New York Irrigation District, Nampa -
Meridian Irrigation District, Boise - Kuna Irrigation District,
Wilder Irrigation District, and Big Bend Irrigation District.
By letter filed July 3, 1979, Boise Project Board of Control
requested that the above named districts be designated, collec-
tively, as the Applicant.

2/ Authority to act on this matter is delegated to the Director,

. Office of Electric Power Regulation, under Section 375.308 of the
Commission's reqgulations, 45 fed. Reg. 21216 (1980), amending
44 Fed. Reg. 46449 (1979) and 18 C.F.R. 3.5(g) (1979).

TGN

3/ The Lucky Peak Dam, completed by the Corps in 1955, is a rolled-

~  earth and gravel-filled structure 340 feet high and 1,700 feet
long. The dam was constructed to provide irrigation and flood
control. It impounds a reservoir with a usable storage capacity
of about 278,200 acre-feet.
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consist of: a concrete intake structure; a 1,050-foot long,
21-foot diameter, concrete and steel lined tunnel serving an
outdoor-type powerhouse containing 4 generating units with

a total rated capacity of 87.48 MW. The project is more fully
described in ordering paragraph (B) below.

SAFETY OF STRUCTURES

The Corps stated in its comments that the Applicant's plan to
construct - by blasting - a separate tunnel adjacent to the Corps'
existing tunnel could jeopardize the structural integrity of the
existing tunnel. The Corps, however, did not recommend an alterna-
tive scheme. Article 37 of the license requires the approval of
the Corps for those project facilities that would affect the Lucky
Peak Dam. Article 40 of the license also requires that a copy of
the final plans and specifications be filed with the Commission's
Regional Engineer in San Francisco, California, before construction
commences. Should any changes in the final plans or specifications
be necessary to insure the safety and adequacy of the project, the
Director, Office of Electric Power Regulation, may require those
changes. The Commission's staff has examined the preliminary

plans for the powerhouse and intake structures. The intake
structure was found to be safe under normal maximum reservoir level
and earthquake loads. The powerhouse structure was found to be
safe under maximum hydrostatic loading.

The safety and adequacy of the Lucky Peak Dam are the responsibility
! of the Corps.

ECONOMIC ANALYSIS

The Applicant, by letter dated April 4, 1980, furnished a copy of a
Memorandum of Understanding with Idaho Power Company (IPC). This
memorandum sets forth the preliminary agreement for the purchase of
‘power by IPC. IPC will purchase all the project generation that is
in excess of the Applicant's pumping requirements at Lake Lowell or
the energy required for 1,000 hp of pumping, whichever is less.

The price of the purchased power shall include:

(a) the amount required to pay the Annual Debt Service which
includes the total amount of interest on the outstanding
bonds, the annual amount of Trustee's fees, and the annual
annuity factor;

(b) the amount required to be deposited in the Maintenance
Reserve account;

(c) any taxes or FERC charges levied against the project; and
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(d) an amount equal to not less than 2.0 mills per kilowatt
hour for each kilowatt of project generation in each
calendar year.

In addition, IPC will construct the transmission lines from the

point of delivery, the high voltage bus, to interconnect with IPC's
existing distribution system. Based on the Memorandum of Understanding
between IPC and the Applicant, and staff's analysis, the project is
economically feasible.

TRANSMISSION FACILITIES AND USE OF PROJECT POWER

There would be no transmission facilities included under this
license. An application was submitted on March 26, 1980, by IPC
for the Lucky Peak Transmission Line Project No. 3104.

The power to be generated by the project would be used for
irrigation purposes of the member districts. Surplus power would
be scold to IPC for use in its service area. The City of Boise,
1daho urged that it be given preferential rates for additional
energy demands required for upgrading the quality of wastewater
discharged from its sewage treatment facilities into the Boise
River. There is no express authorization in the Act for the
Commission to require preferential rates for municipal purposes as
a license condition and the City of Boise has offered no explanation,
nor is it apparent, why the imposition of such a license condition
requiring preferential treatment would be warranted under Section
10(g) of the Act. The imposition of such a requirement would not,
under the circumstances, be appropriate.

WATER QUALITY AND MINIMUM FLOWS

3 3 43 guality certificate for the
v Peak Project, in accordance with Sectidn+48l-Qf the Federal
Water Pollution Control Act Amendment of 1972,

The City of Boise (City) and the U. S. Environmental Protection
Agency recommended that a continucus minimum flow of 160 cubic
feet per second be maintained to protect water quality standards
and quality of fishing in the Boise River during the non-irrigation
season. Applicant has agreed to release a continuous minimum

flow of 160 cfs except during critical drought years as determined
by State and Federal agencies responsible for water management

of the Boise River. Article 35 requires the minimum flow., During
critical drought years the Applicant may request of the Commission
a temporary waiver of the minimum flow requirement.

RECR

Existing public recreation sites near the Lucky Peak Project area
include: Discovery Picnic Area, owned and operated by Idaho Depart-
ment of Parks and Recreation (IDPR); Observation Point (Overlook),
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developed and maintained by the Corps; and Sandy Point Beach,
leased from the Corps and operated by IDPR. Additionally, there
are eleven developed sites and nine potential sites in the area.

Exhibit R of the subject application describes project facilities
and water releases and references Exhibit W, which describes
existing recreation facilities near the Lucky Peak Reservoir.

No new recreational development was proposed by the Applicant.

Applicant indicated that in an effort to improve reservoir recreation,
it would propose a revised operating plan to the agencies involved

in requlating the river when the project begins operation. This

plan would allow the reservoir to be maintained at a fairly stable
level all year.

IDPR found the Exhibit R filed to be totally inadequate considering
the recreation opportunity that exists at the Lucky Peak site.

IDPR, emphasizing licensee's responsibility to make provisions for
adequate public access to project facilities and waters, discussed
the desirability of developing trails for bicyecling and jogging
along the irrigation canals. The U. S. Department of the Interior
(Interior) commented that there is a need for additional recreational
facility development at the project. Noting the proximity of the
project to Boise, Interior explained that the highest visitor
attendance for all recreation areas in the State of Idaho occurred
at Lucky Peak in 1977. Interior suggested that a bicycle trail
extending from Barber Park (located approximately 5 miles downstream
from the project) to the Water and Power Resources Service (WPRS)
Diversion Dam (located approximately 3 miles downstream from the
project) would be an appropriate recreational development for the
project. Interior recommended that the Applicant be directed to
develop, in coordination with IDPR and the concerned Federal agen-
cies, a definitive proposal for meeting recreation needs at the
project.

In response to Interior's comments, Appplicant stated that its

member "irrigation districts do not feel that they sould be burdened
with such [recreational development] costs and indeed, are prohibited
by state law, from expending funds on other than the purpose for
which they were chartered which is to provide irrigation water for
the dry lands of southern Idaho".

CoApplicant's Exhibit C does reflect its authority under the ldaho

Code and Oregon Revised Statutes to generate and sell hydroelectric

< #ower. Applicant's comments, however, raise some questions regarding

— e

ts ability or willingness to comply with conditions the Commissiocn

Eg:may impose in the interests of comprehensive development pursuant
=80 Section 10(a) of the Federal Power Act [16 U.S.C. §803(a)]. The

position of such conditions addressing matters other than
hydroelectric power generation is not optional. Section 10(a)
requires that any license issued be on the condition that the
project shall be "best adapted to a comprehensive plan for improving
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or developing a waterway... for the improvement and utilization of
water power development, and for other beneficial public uses,
including recreational purposes; and if necessary in order to secure
such plan the Commission shall have authority to require the
modification of any project and of the plans and specifications of
the project works before approval®.

In light of the agency comments received, Applicant will be directed
to conduct a study, in consultation with appropriate agencies, to
determine the need for recreational development in the vicinity of
the project and shall prepare a plan for developing recreation
facilities that, based on the study completed, would be appropriately
related to its hydropower development. This does not constitute
prejudgment in advance of the required study what, if any, recrea~
tional development the licensee must undertake incident to the
development of power at the Lucky Peak Project. It must, however,

be made clear at this time that by retrofitting hydroelectric
facilities to an existing dam, a licensee is not relieved of its
recreational development responsibilities as a licensee under the
Federal Power Act. It should also be noted that recreation facilities
that are clearly related to the Federal development are the responsi-
bility of the Corps.

The Exhibit R does not provide for the development of any recrea-
tional facilities at the project and therefore is not approved.

Article 34 directs the filing of plans for developing any recreational
facilities required as a result of the Licensee's study in consultation
with appropriate agencies.

CULTURAL RESOURCES

The foundation of the home of Mary Hallock Foote, a novelist, is
approximately 1,080 feet south of the project. This site has

been nominated for inclusion in the National Register of Historic
Places. Also, Bannock and Shoshone Tribes' artifacts have been
salvaged from an archeological site near Lydle Gulch. The gqulch
extends southward from the river valley below the Lucky Peak Dam.
The artifacts are being analyzed at the University of Idaho.

Lydle Gulch is eligible for inclusion in the National Register

of Historic Places. The State Historic Preservation Officer (SHPO)
advised that the proposed project will have no effect on archeolog-
ical or historic properties in the area that are eligible for
inclusion in the National Register.

Interior recommended that Applicant be required to keep the SHPO
informed of all excavations and construction activities at the
project site. Interior also recommended that the Applicant contact
the State Office of Archeology and Historic Preservation for
consideration of any archeological salvage program should artifactual
material be found during construction.

Article 33 details procedures to protect any cultural resources
that may be affected by the project.



FISH AND WILDLIFE RESQURCES

The Idaho Department of Fish and Game (DFG) annually plants rain-
bow trout, kokanee, and smallmouth bass in the Lucky Peak Reservoir.
Dolly Varden is native to the Boise River, and is found both in the
reservoir and below it. A rainbow and brown trout fishery is
located below the WPRS's Diversion Dam downstream. Under current
procedures, 50,000 acre-feet of storage capacity in Lucky Peak
Reservoir is used for flow maintenance below Lucky Peak Dam.
Releases are made in accordance with schedules provided by DFG.

Exhibit S, filed as part of the application, describes the fishery
and wildlife resources of the project and measures designed to
conserve and enhance these resources. DFG, in commenting on the
application, stated that the Applicant's plan, described in
Exhibit S, "should result in no long-term adverse impact on the
Boise River or the fish and wildlife resources of the Boise River
drainage®,., Exhibit S is approved and made part of this license.

OTHER ENVIRONMENTAL CONCERNS

Noise and human activities occuring during construction would have
adverse, but temporary, effects on wildlife that inhabit or fre-
guent the area. Additional traffic, noise, and dust would hamper
recreation activities in the Sandy Point area. The swimming beach
at Sandy Point might be closed for a short time during excavation
for the powerhouse.

The adverse effects of construction upon recreation and environmental
resources would be temporary and the operation and maintenance of
the project would have minimal adverse environmental impacts.

Based upon the record, including agency comments and staff's inde-
pendent analysis, it is concluded that issuance of a license for
this project would not constitute a major Federal action signifi-
cantly affecting the quality of the human environment; therefore,

the preparation of an environmental impact statement is not required.

OTHER EXHIBITS

Applicant's Exhibits J, K, L, and M are approved to the extent

that they generally show and describe the project. Article 43 requires
filing, within one year of completion of project construction, “as-
built® Exhibits A, F, and G (these exhibits replace Exhibits J, K,

L, and M) to show and describe the project as finally constructed

and located.

COMPREHENSIVE DEVELOPMENT

Two reservoirs located upstream of Lucky Peak Dam, Arrowrock and
Anderson Ranch, are operated by WPRS. The Arrowrock Reservoir, 10
miles upstream of Lucky Peak on the Boise River, has a storage
capacity of 285,000 acre-feet entirely allocated to irrigation

w\a&\\%\“‘
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purposes. There are no power generating facilities at this site.
The Anderson Ranch Reservoir, located on the South Fork Boise
River, which flows into Arrowrock Reservoir, has a storage capacity

of 423,000 acre-feet allocated to flood control and irrigation
purposes. WPRS operates a 27 MW Power Plant at this site,

Flow releases from Lucky Peak, Arrowrock, and Anderson

nch are
made in accordance with a coordinated operation plan as directed
. jointly by the Corps, WPRS, and the member irrigation districts.

[

- vernment dams,

The Lucky Peak Power Plant Project would develop the head created
by the Lucky Peak Dam and use flows released from the reservoir
for irrigation which are not now being used to generate power.

It would use a non-polluting, reusable resource to produce annually
an average of 282 million kWh of electric energy, saving the

equivalent of approximately 463,000 barrels of oil or 131,000 tons
of coal per year.

It is concluded that the proposed project is compatible with the
water resource projects in the region, and under the terms of this

license, is best adapted to the comprehensive development of the
Boise River.

ANNUAL CHARGES

5ection 10(e) of the Act, 16 U.S.C. Section 803(e) requires the
ommission to fix a reasonable annual charge to be paid to the

Jnited States for the use of a government dam. The method used
iistorically to arrive at a charge has been the "sharing of the

et benefit method". The Applicant and Idaho Power Company have
ntered into a memorandum of understanding for the purchase of the
roject's power output. Under the terms of that agreement, submitted
y letter dated April 4, 1980, Idaho Power Company agreed to pay

rojects costs, including operation and maintenance costs and
svernment dam use charges assessed in this license.

In addition,
1e Company agreed to pay the Applicant benefits of at least 2
ills per kWh, subject to certain adjustments based on future Idaho
wwer Company steam plant construction and fuel costs and charges
| operation and maintenance costs of the Lucky Peak Project.

sed on the concept that the Applicant and the United States should
ually share the benefits derived from power developments using

the benefits to the United States would be the

me as those described above that would accrue to the Applicant.
srefore, the annual charge for use of the Corps' Lucky Peak Dam
11d be $564,000. The Cormmission's staff is currently reassessing
subject of annual charges for use of government dams for the
-pose of making recommendation to the Commission. Therefore, a
1al determination of the charge for the use of the Lucky Peak Dam
1 be reserved. Article 41 provides for subseguent determination

H

that charge, which will be not more than $564,000.




it is ordered that:

(A) This license is issued under Part I of the Federal Power
Act (Act) to New York Irrigation District of Boise, Idaho; Nampa -
Meridian Irrigation District of Nampa, Idaho; Boise = Kuna
Irrigation District of Kuna, Idaho; Wilder Irrigation District of
Coldwell, Idaho ; and Big Bend Irrigation District of Nyssa, Oregon,
for a.Gbéwe-year periad.affective the first.day-ob--the-menth in
which- this license is isswedy for the construction, operation, and
maintenance of the Lucky Peak Power Plant Project No. 2832, located
on the Boise River in Ada County, Idaho and utilizing the Lucky
Peak Dam of the United States and appurtenant lands administered
by the U. S. Army Corps of Engineers. This license is subject
to the terms and conditions of the Act, which is incorporated by
reference as part of this license, and subject to the regulations
the Commission issues under the provisions of the Act.

(B) Project No. 2832 consists of:

{1) all lands, to the extent of the Licensee's interests
in those lands, constituting the project area and enclosed
by the project boundary, the project areas and boundary
being shown and described by certain exhibits which form

part of the application for license and which are designated
and described as:

Exhibit FERC No. 2832- Titled
J 2 Location Map
K 3 Site Plan

(2) Project works consisting of (1) a concrete intake
structure; (2) a 1,050-foot long, 2l-foot diameter concrete
and steel lined tunnel; (3) an outdoor-type powerhouse con-
taining three Francis turbines, directly connected to three
generators each rated at 27.54 MW and one Francis turbine
directly connected to a generator rated at 4.86 MW; (4) step
up transformers; (5) 13.8/138 kV generator leads; and (6)
appurtenant facilities.

The location, nature, and character of these project works are

more specifically shown and described by the exhibits cited above

and by certain other exhibits which also form part of the application
for license and which are designated and described as:

Exhibit FERC No. 2832~ Titled

L-1 4 - Intake, Tunnel, and Powerhouse -

Plan, Cross Sections and Details

-2 5 Powerhouse - Plans and Sections
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Exhibit M containing general specifications of mechanical, electrical,
and transmission equipment and consisting of 3 pages filed on
January 26, 1979, .

Exhibit S consisting of 31 pages filed January 26, 1979.

(3) All of the structures, fixtures, equipment,w_s
used or useful in the operation or maintenance o project
and located within the project boundary, all portable property
that may be employed in connection with the project, whether
located within or outside the project boundary, as approved

by the Commission, and all riparian or other rights necessary
or appropriate in the operation or maintenance of the project.

{C) Exhibits J, K, L, and M designated in ordering para-
graph (B) above, are approved and made a part of the license only
to the extent that they show the basic location and layout of the
project and its works and generally describe its mechanical and
electrical equipment and appurtenances. Exhibit S, designated in
ordering paragraph (B) above, is approved and made a part of the
license.

(D) This license is also subject to the terms and conditions
designated Articles 1 through 32 in Porm L-2 (revised October 1975),
entitled "Terms and Conditions of License for Unconstructed Major
Project Affecting Lands of the United States," attached to and made
a part of this license. This license is also subject to the
following special conditions set forth as additional articles:

Article 33. Prior to the commencement of any construction or
development of any project works c¢r other facilities at the project,
the Licensee shall consult and cooperate with the State Historic
Preservation Officer (SHPO) to determine the need for, and extent
of, any archeological or historic resource surveys and any mitigative
measures that may be necessary. The Licensee shall provide funds
in a reasonable amount for such activity. 1If any previously unre-
corded archeological or historic sites are discovered during the
course of construction, construction activity in the vicinity shall
be halted, a qualified archeologist shall be consulted to determine
the significance of the sites, and the Licensee shall consult with
the SHPO to develop a mitigation plan for the protection of signifi-
cant archeological or historic resources. If the Licensee and the
SHPO cannot agree on the amount of money to be expended on archeo-
logical or historic work related to the project, the Commission
reserves the right to require the Licensee to conduct, at its own
expense, any such work found necessary.

Article 34. Licensee shall, in consultation with the Idaho
Department of Parks and Recreation, the U, S. Army Corps of Engineers,
and the Heritage Conservation and Recreation Service of the U. S.
Department of the Interior, conduct a study to determine the need
for recreational development in the vicinity of its hydroelectric
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project, and shall prepare a plan to provide for any recreational
facilities by the Licensee. The Licensee shall, within one year
from the date of issuance of this license, file with the Commission
a report on the study, and for approval, its plan for developing
any recreational facilities associated with Project No. 2832,

SORNRIetBEsy Licensee shall discharge from the project a
continuous nminimum flow of 160 cubic feet per second. This

flow may be modified temporarily if required by operating emer-
gencies beyond the control of the Licensee, and for short periods
for fishery management purposes upon nutual agreement between the
Licensee and the Idaho Department of Fish and Game,.

Article 36. The Licensee shall, toc the satisfaction of
the Commission's authorized representative, install and operate
any signs, lights, sirens, barriers or other safety devices that may
reasonadly be needed to warn the public of fluctuations in flow
from the project and to protect the public in its recreational use
of project lands and waters.

Article 37. The design and construction of all facilities
that will be an integral part of the Lucky Peak Dam shall be dore
in consultation with and subject to the review and approval of the
U. S. Army Corps of Engineers, Walla Walla District, Walla Walla,
Washington. If, within one year from the date of issuance of this
license, the Licensee and the Corps have not been able to agree on
the design and construction of the above facilities, then no later
than that date the Licensee shall file, with a copy to the Corps,
a request for resolution by the Director, Office of Electric Power
Regulation, of the terms remaining in dispute., The request must
include all the terms on which there is agreement and specify each
term proposed by the Corps with which the Licensee disagrees, the
Licensee's counter-proposal, if any, and the reason for disagreement
with that term.

Article 38. The Licensee shall have no claim under this
license against the United States arising from the effect of any
changes made in the pool levels of the Lucky Peak Reservoir.

Article 39, The Licensee shall commence construction of the
project;worEs within two years from the gfﬁective date of this
license and in good faith and with due diligence shall prosecute
and complete construction of the project works within four years
from thg}effective date of this license.

-
ticle. 40. The Licensee shall file with the Commission's
neer in San Francisco, California, and the Director,
lectric Power Regulation, one copy each of the contract

drawingg .specifications prior to the start of construction.
The Dirgc! Office of Electric Power Regulation, may require
changeﬁﬁg 3 g8 and specifications to ensure a safe and ade-
quate pEo! :
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Article 41. The Licensee shall pay the United States the
following annual charges, to be assessed according to this schedule:
(a) 5.5% of each charge effective from the date the 4,860-kW (rated)
unit begins commercial operation; (b) 37% of each charge effective
from the date a 27,540-kW (rated) unit begins commercial operation;
(c) 68.5% of each charge effective from the date the next 27,540-kW
unit begins commercial operation; and (d) 100% of each charge when
all generating units are in commercial operation.

1) For the purpose of reimbursing the United States for the cost
of administration of Part I of the Act, a reasonable annual charge
as determined by the Commission in accordance with its regulations
in effect from time to time. The total authorized installed
capacity for that purpose is 116,640 horsepower.

2} PFor the purpose of recompensing the United States for the use,
occupancy, and enjoyment of its lands, a reasonable annual
charge as determined by the Commission in accordance with its
regulations in effect from time to time. The acreage of United
States lands for that purpose will be determined after submision of
"as-built" exhibits for approval.

3) For the purpose of recompensing the United States for the use
of Lucky Peak Dam, an amount to be determined later and that
shall not exceed $564,000, subject to possible adjustment at the
intervals specified in Section 10{(e) of the Act.

Article 42. The Licensee shall reimburse the United States
for all reascnable construction costs incurred by the United States
for the specific and sole purpose of accomodating the installation
of power facilities at the Lucky Peak Dam. This reimbursement is
in addition to the annual charge specified in paragraph (3) of
Article 41. Arrangements for payment shall be made with the Chief
of Engineers, Department of the Army, at the time of commencement
of construction of the project.

Article 43. Within one year after commencement of operation
of the pro;ect, the Licensee shall file for approval Exhibits A,
F, and G conforming to §4.51 of the Commission's regulations, as
amended, 44 Fed. Reg. 67644 (November 29, 1979), to describe and
show the project works and facilities as constructed. Exhibits A,
F, and G, when approved, will supersede the Exhibits J, K, L, and
M approved as part of this license.

Article 44, If the Commission has not finally determined

‘ the amount of the annual charge for the use of the Lucky Peak Dam
by the time when the first generating unit begins commercial opera-

- tion, the Licensee shall establish and shall maintain, until the

_ Commission has finally determined that amount and the accumulated

- .. annual charges have been paid, a reserve sufficient to meet its

.- potential liability for the accumulated annual charges for the use

of the Lucky Peak Dam.

_ _WWWW“L;__“
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Article 45. (a) In accordance with the provisions of
this article, the Licensee shall have the authority to grant
permission for certain types of use and occupancy of project
lands and waters and to convey certain interests in project
lands and waters for certain other types of use and occupancy,
without prior Commission approval. The Licensee may exercise
the authority only if the proposed use and occupancy is consistent
with the purposes of protecting and enhancing the scenic,
recreational, and other environmental values of the project.
For those purposes, the Licensee shall also have continuing
responsibility to supervise and control the uses and occupancies
for which it grants permission, and to monitor the use of, and
ensure compliance with the covenants of the instrument of
conveyance for, any interests that it has conveyed, under this
article, If a permitted use and occupancy violates any condition
of this article or any other condition imposed by the Licensee
for protection and enhancement of the project's scenic,
recreational, or other environmental values, or if a covenant
of a conveyance made under the authority of this article is
violated, the Licensee shall take any lawful action necessary
to correct the violation., For a permitted use or occupancy,
that action includes, if necessary, cancelling the permission
to use and occupy the project lands and waters and requiring
the removal of any non-complying structures and facilities.

{(b) The types of use and occupancy of project lands and
waters for which the Licensee may grant permission without
prior Commission approval are: (1) landscape plantings; (2)
non—-commercial piers, landings, boat docks, or similar structures
and facilities; and (3) embankments, bulkheads, retaining walls,
or similar structures for erosion control to protect the existing
shoreline. To the extent feasible and desirable to protect and
enhance the project's scenic, recreational, and other
environmental values, the Licensee shall require multiple use
and occupancy of facilities for access to project lands or
waters. The Licensee shall also ensure, to the satisfaction of
the Commission's authorized representative, that the uses and
occupancies for which it grants permission are maintained in
good repair and comply with applicable State and local health
and safety requirements. Before granting permission for
construction of bulkheads or retaining walls, the Licensee
shall: (1) inspect the site of the proposed construction,
{2) consider whether the planting of vegetation or the use of
riprap would be adequate to contrel erosion at the site, and
(3} determine that the proposed construction is needed and
would not change the basic contour of the reservoir shoreline,
To implement this paragraph (b), the Licensee may, among other
things, establish a program for issuing permits for the specified
types of use and occupancy of project lands and waters, which
may be subject to the payment of a reasonable fee to cover the
Licensee's costs of administering the permit program. The
Commission reserves the right to require the Licensee to file a
description of its standards, gquidelines, and procedures for
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implementing this paragraph (b) and to require modifications of
those standards, quidelines, or procedures.

{c) The Licensee may convey easements or rights-of-way
across, or leases of, project lands for: (1) replacement,
expansion, realignment, or maintenance of bridges and rocads for
which all necessary State and Federal approvals have beéen
obtained; (2) storm drains and water mains; (3} sewers that do
not discharge into project waters; (4) minor access roads; (5)
telephone, gas, and electric utility distribution lines; (6)
non~project overhead electric transmission lines that do not
require erection of support structures within the project
boundary; (7) submarine, overhead, or underground major telephone
distribution cables or major electric distribution lines (69-kV
or less); and (8) water intake or pumping facilities that do
not extract more than one million gallons per day from a project
reservoir., NO later than January 31 of each year, the Licensee
shall file three copies of a report briefly describing for
each conveyance made under this paragraph (c) during the prior
calendar year, the type of interest conveyed, the location of
the lands subject to the conveyance, and the nature of the use
for which the interest was conveyed.

{d) The Licensee may convey fee title to, easements or
rights-of-way across, or leases of oroject lands for: (1)
construction of new bridges or roads for which all necessary
State and Federal approvals have been obtained; (2) sewer or
effluent lines that discharge into project waters, for which
all necessary Federal and State water quality certificates or
permits have been obtained; (3) other pipelines that cross
project lands or waters but do not discharge into project
waters; (4) non-project overhead electric transmission lines
that require erection of support structures within the project
boundary, for which all necessary Federal and State approvals
have been obtained; (5) private or public marinas that can
accommodate no more than 10 watercraft at a time and are located
at least one-~half mile from any other private or public marina;
(6) recreational development consistent with an approved Exhibit
R or approved report on recreational resources of an Exhibit E;
and (7) other uses, if: (i) the amount of land conveyed for a
particular use is five acres or less; (ii) all of the land
conveyed is located at least 75 feet, measured horizontally,
from the edge of the project reservoir at normal maximum surface
elevation; and (iii) no more than 50 total acres of project
lands for each project development are conveyed under this
clause (4)(7) in any calendar year. At least 45 days before
conveying any interest in project lands under this paragraph
(d), the Licensee must file a letter to the Director, Office of
Electric Power Regulation, stating its intent to convey the interest
and briefly describing the type of interest and location of the
lands to be conveyed (a marked Exhibit G or K map may be used),
the nature of the proposed use, the identity of any Federal or
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State agency official consulted, and any Federal or State
approvals required for the proposed use. Unless the Director,
within 45 days from the filing date, requires the Licensee to
file an application for prior approval, the Licensee may convey
the intended interest at the end of that period.

(e) The following additional conditions apply to any
intended conveyance under paraaraphs (c¢) or (d) of this article:

(1) Before conveying the interest, the Licensee shall
consult with Federal and State fish and wildlife or recreation

agencies, as appropriate, and the State Historic Preservation
Officer,

(2) Before conveying the interest, the Licensee shall
determine that the proposed use of the lands to be corfiveyed
is not inconsistent with any approved Exhibit R or approved
report on recreational resources of an Exhibit E; or, if
the project does not have an approved Exhibit R or approved
report on recreational resources, that the lands to be conveyed
do not.have recreational value.

(3) The instrument of conveyance must include covenants
running with the land adequate to ensure that: (i) the use of
the lands conveyed shall not endanger health, create a
nuisance, or otherwise be incompatible with overall project
recreational use; and (ii) the grantee shall take all reasonable
precautions to ensure that the construction, operation, and
maintenance of structures or facilities on the conveyed lands
will occur in a manner that will protect the scenic,
recreational, and environmental values of the project.

(4) The Commission reserves the right to require the
Licensee to take reasonable remedial action to correct any
vioclation of the terms and conditions of this article, for the
protection and enhancement of the project's scenic, recreational,
and other environmental values,

({£) The conveyance of an interest in project lands under
this article does not in itself change the project boundaries.
The project boundaries may be changed to exclude land conveyed
under this article only upon approval of revised Exhibit G or K
drawings (project boundary maps) reflecting exclusion of that
land. Lands conveyed under this article will be excluded from the
project only upon a determination that the lands are not necessary
for project purposes, such as operation and maintenance, flowage,
recreation, public access, protection of environmental resources,
and shoreline control, including shoreline aesthetic values.
Absent extraordinary circumstances, proposals to exclude lands
conveyed under this article from the project shall be consolidated
for consideration when revised Exhibit G or K drawings would be
filed for approval for other purposes.
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(E) This order is final unless within 30 days from the date
of its issuance a petition appealing it to the Commission is filed,
as provided in §1.7(d) of the Commission's regulations, 18 C,.F.R.
1.7(d) (1979), as amended, 44 Fed. Reg., 46449(1979). The filing

of a petition appealing this order to the Commission or an applica-
tion for rehearing as provided in Section 313(a) of the Act does
not operate as a stay of the effective date of this license or of
any other date specified in this order, except as specifically
ordered by the Commission. The Licensee's failure to file a

b ;-“, petition tion appealing this order to the Commission shall consti-
- tute acceptance of this license. In acknowledgment of acceptance

S ﬂ;? of this license and its terms and conditions, it shall be signed
R by the Licensee and returned to the Commission within 60 days from
Liﬂﬁ@; the date this order is issued.

Wl o
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i William W. Lindsay

Director, Office of Electric
Power Regulation
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Form L-2
(Revised QOctober, 1975)

FEDERAL LCNKERGY REGULATORY COMMISSION

TERMS AND CONDITIONS QF LICENSE FOR
UNCONSTRUCTED MAJQR PROJECT
AFFECTING LANDS OF THE UNITED STATES

Article 1. The entire project, as described in this
order of the Commission, shall be subject to all of the
provisions, terms, and conditions of the license.

Article 2. No substantial change shall he made in:
the maps, p.Lans, specifications, and statements described
and designated as exhibits and approved by the Commission
in its order as a part of the license until such change
shall have been approved by the Commission: Provided,
however, That if the Licensee or the Commission deems
1t necessary or desirable that said approved exhibits,
or any of them, be changed, there shall be submitted
to the Commissicn for approval a revised, or additional
exhibit or exhilkits covering the proposed changes which,
upon approval by the Commission, shall become a part of
the license and shall supersede, in whole or in part, such
exhibit or exhikbits theretcofore made a part ¢of the license
as may be specified by the Commission.

Article 3. The project works shall be constructed
in substantial conformity with the approved exhibits
referred to in Article 2 herein or as changed in accord-
ance with the provisions of said article. Except when
emergency shall require for the protection of navigation,
life, health, or property, there shall not be made without
~rior approval of the Commission any substantial alteration
oz addition not in conformity with the approved plans to any
dzar. or other project works under the license or any sub-~
stantial use of project lands and waters not authorized
Revein; and any emergency alteration, addition, or use
3o made shall thereafter be subject to such modification
and change as the Commission may direct. Minor changes in project
works, or in uses of project lands and waters, or divergence -
from such approved exhibits may be made if such changes will
not result in a decrease in efficiency, in a matarial increase in
~vut, in an adverse environmental impact, or in impairment of
~e general scheme of development; but any of such minor changes
#1. - without the prior approval of the Commission, which in its
1 ment have produced or will produce any of such results,
«uw . be subject to such alteration as the Commission may

e

L |



Upon the completion of the project, or at such other
time as the Commission may direct, the Licensee shall submit
to the Commission for approval revised exhibits insofar as
necessary to show any divergence from or variations in the
project area and project boundary as finally located or in
the project works as actually constructed when compared with
the area and boundary shown and the works described in the
license or in the exhibits approved by the Commission, together
witi a statement in writing setting forth the reasons which
in the opinion ¢f the Licensee necessitated or justified
variation in or divergence from the approved exhibits. Such
revised exhibits shall, if and when approved by the Commission,
be made a part of the license under the provisions of Article
2 hereof.

Article 4. The construction, operation, and main-
tenance of the project and any work incidental to addi-
tions or alterations shall be subject to the inspection
and supervision of the Regional Engineer, Federal Power
Commission, in the region wherein the project is located,
or of such other officer or agent as the Commission may
designate, who shall be the authorized representative of the
Commission for such purposes. The Licensee shall cooperate
fully with said representative and shall furnish him a
detailed program of inspection by the Licensee that will
provide for an adequate and qualified inspection force
for construction of the project and for any subsequent
alterations to the project. Construction of the project
works or any feature or alteration thereof shall not be
initiated until the program of inspection for the project
works or any such feature thereof has been approved by
said representative. The Licensee shall also furnish
to said regpresentative such further information as he may
regquire concerning the construction, operation, and
maintenance of the project, and of any alteration therecf,
and shall notify him of the date upon which work will
begin, as far in advance thereof as said representative
may reasonably specify, and shall notify him promptly
in writing of any suspension of work for a period of
more than one week, and of its resumption and completion.
The Licensee shall allow said representative and other
officers or employees of the United States, showing proper
credentials, free and unrestricted access to, through, and
across the project lands and project works in the performance
of their official duties. The Licensee shall comply with
such rules and regulations of general or special applicability
as the Commission may prescribe from time to time for the
pretection of life, health, or property.
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Article 5. The Licensee, within five years from the date
cf issuance of the license, shall acquire title in fee or the
right to use in perpetuity all lands, other than lands of the
United States, necessary or appropriate for the construction,
maintenance, and operation of the project. The Licensee cr its
successors and assigns shall, during the period of the license,
retain the possession of all project property covered by the
license as issued or as later amended, including the project
area, the project works, and all franchises, easements, water
rights, and rights of occupancy and use; and none of such
properties shall be voluntarily sold, leased, transferred,
abandoned, or otherwise disposed of without the prior written
approval of the Commission, except that the Licensee may lease
or otherwise dispose of interests in project lands or property
without specific written approval of the Commission pursuant
to the then current regulations of the Commission. The
provisions of this article are not intended to prevent the
abandonment or the retirement from service of structures,
equipment, or other project works in connection with replace-
ments thereof when tla2y become obsolete, inadequate, or
inefficient for further service due to wear and tear; and
mortgage or trust deeds or judicial sales made thereunder,

or tax sales, shall not be deemed voluntary transfers within
the meaning of this article.

Article €. In the event the project is taken over
by the United States upon the termination of the license
as provided in Section 14 of the Federal Power Act, or is
transferred to a new licensee or to a non-power licensee
under the provisions of Section 15 of said Act, the Licensee,
its successors and assigns shall be responsible for, and shall
make good any defect of title to, or of right of occupancy
and use in, any of such project property that is necessary
T appropriate or valuable and serviceable in the maintenance
ard operation of the project, and shall pay and discharge, or
shall assume responsibility for payment and discharge of, all
lians ¢r encumbrances upon the project or project property
orzeated by the Licensee or created or incurred after the
igsuance of the license: Provided, That the provisions cof
this article are not intended to require the Licensee, for
the purpose of transferring the project to the United States
Or to a new licensee, to acquire any different title to, or
- right of occupancy and use in, any of such project property
than was necessary to acquire for its own purposes as the
Licenseea,




Article 7. The actual legitimate original cost of
the project, and of any addition thereto or betterment
thereof, shall be determined by the Commission in accordance
with the Federal Power Act and the Commission's Rules and
Requlations thereunder.

Article 8. The Licensee shall install and thereafter
maintain gages and stream-gaging stations for the purpose
of determining the stage and flow of the stream or streams
on which the project is located, the amount of water held
in and withdrawn from storage, and the effective head on
the turbines; shall provide for the required reading of
such gages and for the adequate rating of such stations;
and shall install and maintain standard meters adequate for
the determination of the amount of electric energy generated
by the project works. The number, character, and location
cf gages, meters, or other measuring devices, and the
method of operation thereof, shall at all times be satis-
factory to the Commission or its authorized representative.
The Commission reserves the right, after notice and oppor-
tunity for hearing, to require such alterations in the
number, character, and location of gages, meters, or
other measuring devices, and the method of operation thereof,
as are necessary to secure adequate determinations. The
installation of gages, the rating of said stream or streams,
and the determination of the flow thereof, ‘shall be under the
supervision of, or in cooperation with, the District Engineer
of the United States Geological Survey having charge of
stream~gaging operations in the region of the project, and
the Licensee shall advance to the United States Geological
Survey the amount ¢f funds estimated to he necessary for such
supervision, or cooperation for such periods as may be mutually
agreed upon. The Licensee shall keep accurate and sufficient
records of the foregoing determinations to the satisfaction
- of the Comnmission, and shall make return of such records
annually at such time and in such form as the Commission
may prescribe.

Article 9. The Licensee shall, after notice and
opportunity for hearing, install additional capacity or make
other changes in the project as directed by the Commission,
to the extent that it is economically sound and in the
public interest to do so.



Article 10. The Licensee shall, after notice and
opportunity ftor hearing, coordinate the operation of the
project, electrically and hydraulically, with such other
projects or power systems and in such manner as the
Commission may direct in the interest of power and other
beneficial public uses of water resources, and on such
conditions concerning the equitable sharing of benefits
by the Licensee as the Commission may order.

Article ll1. Whenever the Licensee is directly
benefited by the construction work of another licensee,
a permittee, or tha United States on a storage reservoir
or other headwater improvement, the Licensee shall reimburse
the owner of the headwater improvement for such part of the
annual charges for interest, maintenance, and depreciation
therecf as the Commission shall determine to be equitable,
and shall pay to the United States the cost of making such
determination as fixed by the Commission. For benefits
provided by a storage reservoir or other headwater improve-
ment of the United States, the Licensee shall pay to the
Commission the amounts for which it is billed from time
to time for such headwater benefits and for the cost of
making the determinations pursuant to the then current
requlations of the Commission under the Federal Power Act.

Article 12. The operations ¢of the Licensee, 3o far as
they affect the use, storage and discharge from storage of
waters affected by the license, shall at all times be
contrclled by such reasonable rules and requlations as
the Commission may prescribe for the protection of life,
health, and property, and in the interest ¢f the fullest
practicable conservation and utilization of such waters
for power purposes and for other beneficial public uses,
including recreational purposes, and the Licensee shall
release water from the project reservoir at such rate in
cubic feet per second, or such volume in acre-feet per
specified period of time, as the Commission may prescribe
for the purposes hereinbefore mentioned.

Article 13. On the application of any person,

association, corporation, Federal agency, State or
municipality, the Licensee shall permit such reasonable

use of its reservoir or other project properties, including
works, lands and water rights, or parts thereof, as may

be ordered by the Commission, after notice and opportunity




for hearing, in the interests of comprehensive development
of the waterway or waterways involved and the conservation
and utilization of the water resources of the region for
water supply or for the purposes of steam-electric,
irrigation, industrial, municipal or similar uses. The
Licensee shall receive reasonable ccmpensation for use

of its reservoir or other project properties or parts
thereof for such purposes, to include at least full
reimbursement for any damages or expenses which the

joint use causes the Licensee to incur. Any such
compensation shall be fixed by the Commission eitherxr

by approval of an agreemant between the Licensae and

the party or parties benefiting or after notice and
oppertunity for hearing. Applications shall contain
information in sufficient detail to afford a full
understanding of the proposed use, including satisfactory
evidence that the applicant possesses necessary water
rights pursuant to applicable State law, or a showing

of cause why such evidence cannot concurrently be submitted,
and a statement as to the relationship of the proposed

use to any State or municipal plans or orders which may
have been adopted with respect to the use of such waters.

Article 14. 1In the construction or maintenance of the
project works, the Licensee shall place and maintain suitable
structures and devices to reduce to a reasonable degree the
liability of contact between its transmission lines and
telegraph, telephone and other signal wires or power trans-
mission lines constructed prior to its transmission lines
and not owned by the Licensee, and shall also place and
maintain suitable structures and devices to reduce to a
reasonable degree the liability of any structures or wires
falling or obstructing traffic or endangering life. ¥None
of the provisions of this article are intended to relieve
tha Licensee from any responsibility or requirement which
may be imposad by any other lawful authority for avoiding
¢r eliminating inductive interference.

Article 15, The Licensee shall, for the conservation
and development of fish and wildlife resources, construct,
maintain, and operate, or arrange for the construction,
maintenance, and operation of such reasonable facilities,
and comply with such reascnable modifications of the
project structures and operation, as may be cordered by
the Ccremission upon its own motion or upon the recommendation
of thu Secretary of the Interior or the fish and wildlife
agene: or agencies of any State in which the project or
3 part thereof is located, after notice and opportunity
. wr hearing.
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Article 1l6. Whenever the United States shall desire,
in connection with the project, to construct f£ish and
wildlife facilities or to improve the existing fish and
wildlife facilities at its own expense, the Licensee shall
permit the United States or its designated agency to use,
free of cost, such of the Licensee's lands and interests in
lands, reservoirs, waterways and project works as may be
reasonably required to complete such facilities or such
improvements thereof, In addition, after notice and
opportunity for hearing, the Licensee shall modify the
project operation as may be reasonably prescribed by the
Commission in order to permit the maintenance and operation
of the fish and wildlife facilities constructed or improved
by the United States under the provisions of this article.
This article shall not be .interpreted to place any obligation
on the United Statas to construct or improve fish and wild-

life facilities or to relieve the Licensee of any obligation
under this license.

Article 17. The Licensee shall construct, maintain,
and operate, or shall arrange for the construction, main-
tenance, and operation of such reasonable recreational
facilities, including modifications thereto, such as
access roads, wharves, launching ramps, beaches, picnic
and camping areas, sanitary facilities, and utilities,
giving consideration to the needs of the physically
handicapped, and shall comply with such reasonable modi-
fications of the project, as may be prescribed here~
after by the Commission during the term of this license
upon its own motion or upon the recommendation of the
Secretary of the Interior or other jinterested Federal
or State agencies, after notice and opportunity for hearing.

Article 18. So far as is consistent with proper
ereration of the project, the Licensee shall allow
the public free access, to a reasonable extent, %o
project waters and adjacent project lands owned by the
Licensee for the purpose of full public utilization of
such lands and waters for navigation and for outdoor
raecreational purposes, including fishing and hunting:
Provided, That the Licensee may reserve from public
access such portions of the project waters, adjacent
lands, ‘and project facilities as may be necessary for
the protaection of life, health, and property.




Article 19. In the construction, maintenance, or
opera=lion of the project, the Licensee shall be responsible
for, and shall take reasonable measures to prevent, soil
erosion on lands adjacent to streams or other waters, _
stream sedimentation, and any form of water or air peollution.
The Commission, upon request or upon its own motion, may
order the Licensee to take such meagures as the Commission

finds to be necessary for these purposes, after notice
and oppertunity for hearing.

Article 20. 7The Licensee shall consult with the
appropriate state and Federal agencies and, within one
year of the date of issuance of this license, shall sub-
mit for Commission approval a plan for clearing the reser-
voir area. Further, the Licensee shall clear and keep clear
to an adequate width lands along open conduits and shall
dispose of all temporary structures, unused timber, brush,
rafuse, or other material unnecessary for the purposes of the
project which results from the clearing of lands or from the
maintenance or alteration of the project works. In addition,
all trees along the periphery of project reservoirs which may
die during operations of the project shall be removed. Upon
approval of the clearing plan all clearing ¢of the lands and
dispcsal of the unnecessary material shall be done with due
diligence and to the satisfaction of the authorized represen-
tative of the Commission and in accordance with appropriate
Federal, State, and local statutes and regulations.

Article 21. Timber on lands of the United States cut,
used, or destroyed in the construction and maintenance of
the project works, or in the clearing of said lands, shall
be paid for, and the resulting slash and debris disposed
of, in accordance with the requirements of the agency of
the United States having jurisdiction over said lands.
Payment for merchantable timber shall be at current stump-
age rates, and payment for young growth timber below
merchantable size shall be at currant damage appraisal
values. However, the agency of the United States having
jurisdiction may sell or dispose of the merchantable
timber to others than the Licensee: Provided, That timber
so sold or disposed of shall be cut and removed from the
area prior to, or without undue interference with, clearing
operations of the Licensee and in coordination with the
Licensee's project construction schedules. Such sale or
disposal to others shall not relieve the Licensee of
respcn-ibility for the clearing and disposal of all
glagi. -né debris from project lands.
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Article 22, The Licensee shall do everything rea-
sonably within its power, and shall require its employees,
contractors, and employees of contractors to do every-
thing reasonably within their power, both independently
and upon the request of officers of the agency concerned,
to prevent, to make advance preparations for suppression of,
and to suppress fires on the lands to be occupied or used
under the licensa, The Licensee shall be liable for and shall
pay the costs incurred by the United States in suppressing
fires caused from the construction, operation, or main-
tenance of the project works or of the works appurtenant
or accessory thereto under the license.

Article 23. The Licensee shall interpose no ob-
jectidn to, and shall in no way prevent, the use by the
agency of the United States having jurisdiction over the
lands of the United States affected, or by perscns or
corporations occupying lands of the United States under
permit, of water for fire suppression from any stream,
conduit, or body of water, natural or artificial, used
by the Licensee in the operation of the project works
covered by the license, or the use by said parties of
water for sanitary and domestic purposes from any
stream, conduit, or body of water, natural or artificial,
used by the Licensee in the operation of the project
works covered by the license.

Article 24. The Licensee shall be liable for injury to,
or destruction of, any buildings, bridges, roads, trails,
lands, or other property of the United States, occasioned
by the construction, maintenance, or operation of the
project works or of the works appurtenant or accessory
theretc under the license. Arrangements to meet such
liability, either by compensation for such injury or
destruction, or by reconstruction or repair of damaged .
property, or otherwise, shall be made with the appropriate
department or agency of the United States.

Article 25. The Licensee shall allow any agency of
tha United States, without charge, to consatruct or permit
to be conatructed on, through, and across those project
lands which are lands of the United States such conduits,
chutes, ditches, railroads, roads, trails, telephone and
power lines, and other routes or means of transportation
and communication as are not inconsistent with the enjoyment
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of said lands by the Licensee for the purposes of the license.
This license shall not be construed as conferring upon

the Licensee any right of use, occupancy, or enjoyment

of the lands of the United States other than for the
construction, operation, and maintenance of the project

as stated in the license.

Article 26, In the construction and maintenance of
the project, the location and standards of roads and
trails on lands of the United States and other uses
of lands of the United States, including the location
and condition of quarries, borrow pits, and spoil dis-
posal areas, shall be subject to the approval of the
department or agency of the United States having supervision
over the lands involwved.

Article 27. The Licensee shall make provision, or
shall bear the reasonable cost, as determined by the
agency of the United States affected, of making provision
for avoiding inductive interference between any project
transmission line or other project facility constructed,
operated,; or maintained under the license, and any radio
installation, telephone line, or other communication
facility installed or constructed before or after con-
struction of such project transmission line or other
project facility and cwned, operated, or used by such
agency of the United States in administering the lands
under its jurisdiction.

Article 28. The Licensee shall make use of the Commissiorn™s
guidelines and other recognized guidelines for treatment of
transmission line rights-of-way, and shall clear such portions
of transmigsion line rights-of-way across lands of the United
States as are designated by the officer of the United States
in charge of the lands; shall keep the areas so designated
clear of new growth, all refuse, and inflammable material
to the satisfaction of such officer; shall trim all branches
of trees in contact with or liable to contact the trans-
mission lines; shall cut and remove all dead or leaning
trees which might fall in contact with the transmission
lines; and shall take such other precautions against
fire as may be required by such officer. No fires for
the burning of waste material shall be set except with
the prior written consent of the officer of the United
States in charge of the lands as to time and place.
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Article 29. The Licensee shall cooperate with the
United States in the disposal by the United States, under
the Act of July 31, 1947, 61 Stat. 681, as amended (30 U.5.C,
sec. 601, et seg.), of mineral and vegetative materials from
lands of the Uﬁ%fed States occupied by the project or any
parts thereof: Provided, That such disposal has heen
authorized by the Commission and that it does not
unreasonably interfere with the cccupancy of such lands
by the Licensee for the purposes of the license: Provided
further, That in the event of disagreement, any question of
unreasonable interference shall be determined by the
Commission after notice and opportunity for hearing.

Article 30. 1If the Licensee shall cause or suffer
essential project property to be removed or destroyed
or to become unfit for use, without adequate replacement,
or shall abandon or discontinue good faith cperation of
the project or refuse or neglect to comply with the
terms of the license and the lawful orders of the
Commisgsion mailed tu the record address of the Licensee
or its agent, the Commission will deem it to be the
intent of the Licensee to surrender the license. The
Commission, after notice and opportunity for hearing,
may require the Licensee to remove any or all structures,
equirment and power lines within the project boundary
and to take any such other action necessary to restore
the project waters, lands, and facilities remaining
within the project boundary to a condition satisfactory
to the United States agency having jurisdiction over
its lands or the Commission's authorized representative,
as appropria<ze, or to provide for the continued operation
and maintenance of nonpower facilities and fulfill such
other obligations under the license as the Commission
ray prescribe. In addition, the Commission in its
discretion, after notice and opportunity for hearing,
TAY also agree to the surrender of the license when the
Cormission, for the reasons recited herein, deems it to
oe the intent of the Licensee to surrender the license.

Article 31. The right of the Licensee and cf its
successors and assigns to use Or occupy waters over
which the United States has jurisdiction, or lands of
the United States under the license, for the purpose
of maintaining the project works or otherwise, shall
absclutely cease at the end of the license perioed,
.uies., the Licensee has obtained a new license pursuant

: ths .na2n existing laws and regulations, or an annual
-cense nder the terms and conditions of this license.




Article 32. The terms and conditions expressly

set forth 1n the license ahall not be conatrued as
impairing any terms and conditions of the Federal Power
Act which are not expressly set forth herein.




Project No. 2832

IN TESTIMONY of its acknowledgment of acceptance of all of the
terms and conditions of this Order, Big Bend Irrigation District

this day of » 1980, has caused its

corporate name to be signed hereto by

its President, and its corporate seal to be affixed hereto and

attested by y its

Secretary, pursuant to a resolution of its Board of Directors

duly adopted on the day of . 19 ’

a certified copy of the record of which is attached hereto.

By

President

Attest:

Secretary

(Executed in quadruplicate)

Al
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May 31, 1983

Mr. David R. Tuthill, Jr., P. E.
Supervisor, Water Allocation Section
State of Idaho

Department of Water Resources

450 West State Street

Boise, Idaho 83720

Re: Application for Permit Né:;63-901 2

Dear Mr. Tuthill:

We respond to your letter of May 17th directed to
the Boise Project Board of Control regarding the application
to appropriate water for hydro-electric generation of Lucky
Peak Reservoir.

During the past year the five irrigation districts,
which compromise the Boise Project, have been negotiating
with the Idaho Power Company for the ultimate disposition
of the project, and we believe that nearly all of the differences
with regard to that contract have been resolved.

As you may have noted from the press there remain
some differences of opinion among the districts as to the
ultimate disposition of the revenues, but it is our present
belief that construction of the project will proceed within
the time limits required by the FERC license, of which you
have a copy.

If we can give you any other specific information,
we will be happy to respond further.

Yours very truly,

GIVENS CcDEVITT, PURSLEY WEBB

JIN
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May 17, 1983

Holse Project Board of Control

214 Broadway

Boise, ID 83702

Re: Application for Permit No, 63-9019

Gentlemen:

On August 31, 1977, you submitted the above-referenced application teo

appropriate wvater for the purpose of hydropower gemeration at Lucky
Peak Raservoir.

Please provide to us by June 1, 1983, a summary of progress made in
the past vear toward developing the project.

Sincerely,

DAVID R. TUTHILL, JR., P.E.
Superviscr, Water Allocation Section

DRT:s¢C



RAYMOND D. GIVENS SUITE SOI, STATEHOUSE SQUARE
CHAS. F. MEDEVITT 802 WEST BANNOCK STREET

LAW OFF|CES w\‘{ PAS
GivENs, McDEeEvVITT, PURSLEY & WEBB

Lgpartment o

KENNETH L. PURSLEY

JAY L.WEBSR

POST OFFICE BOX 2720

—_— BOISE, IDAHO 83701 -
LEQO EDWARD MILLER ' {(208) 343-9492
KENNETH L. MALLEA
CHRISTOPHER J. BEESON

TE KiMm v
CELES ERNETTI May 18, 1982

Ui

t

i

HEFT

o

Mr. David R, Tuthill, Jr., P. E.
Supervisor, Water Allocation Section
State of Idaho

Department of Water Resources

State Office

450 W. State Street

Boise, Idaho

Re: Application for Permit No.{%3—9019 S/
N—

Dear Mr. Tuthill:

We respond on behalf of the Boise Project Board of
Control to your letter of April 8, 1982,

On May 10, 1982 Federal Energy Regulatory Commission
granted a two-year extension of the license granted to the
Boise Project Board of Control, a copy of which is attached
for your record.

The chaotic financial climate, particularly that
of the bond market, has caused some delay in the completion
of the project. However, the Boise Project continues to
push for completion of the Lucky Peak project.

Yours ve truly,

¢cDEVITT, PURS & WEBB
‘

RDG:ph
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8) 342-657|

TELECOFIER
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Project No. 2832 /cji/ f .
-LBM PRBIECT iz &F CONTROL

Boise-Kuna Irrigation District
Attn: Chairman

214 Broadway

Boise, Idaho 83702

Gentlemen:

Enclosed is the order designated Amendment No., 1 , Instrument

No. 2 , in the agbove-entitled matter.

Sincerely,

% Z CJN‘L.
Robert E. Cackowski

Acting Director, Office of
Electric Power Regulation
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Project No., 2832-002

ORDER AMENDING LICENSE
( Issued May 10, 1982 )

On April 5, 1982, Boise Project Board of Control (Board), 1/
filed an application for amendment of its license for the Lucky
Peak Power Plant Project No. 2832, located at the base of the
existing U.S. Army Corps of Engineers' Lucky Peak Dam in Ada
County, Idaho.

The Board requested that Article 39 of the license for the Lucky
Peak Power Plant Project be amended to extend the period for the
commencement of construction of the project from two to four years,
and the period for completion of construction from four to within
six years from the effective date of the license.

The Board stated that due to the unfavorable climate of the bond
market, it has not been able to acquire adequate funds for completing
the project and indicated that the additional time is required to
secure suitable financing for the project,

It is determined that the request is in the public interest and,
therefore, is granted.

l/ The Boise Project Board of Control is composed of New York,

Nampa-Meridian, Boise-Kuna, and Wilder Irrigation Districts.
These five member irrigation Districts are collectively the
Licensee for the Lucky Peak Power Plant Project No. 2832
(Order issuing License, issued June 10, 1980), and are the
applicant in this proceeding.

2/ Authority to act on this matter is delegated to the Director,

Office of Electric Power Requlation under 18 C.F.R. §375.308
(1980), as amended by 46 Fed. Reg. 14119 (1981).

DC-A-3




ONTH N

It is ordered that:

{({A) Article 39 of the Order Issuing License (Major}),
issued June 10, 1980, for the Lucky Peak Power Plant Project
No. 2832 is revised to read as follows:

Article 39, The Licensee shall commence construction of the
Project works within four years from the effective date ¢of this
license and in good faith and with due diligence shall prosecute
and complete construction of the project works within six years
from the effective date of this license.

(B) This order is final unless a petition appealing it to
the Commission is filed within 30 days from the date of its
issuance, as provided in Section 1.7(d) of the Commission's
requlations, 18 C.F.R. Section 1.7(d) (1981). The filing of a
petition appealing this order to the Commission or an application
for rehearing as provided in Section 313(a) of the Act does not
operate as a stay of the effective date of this order or of
any other date specified in this order, except as specifically
ordered by the Commission. The Licensee's failure to file a
petition appealing this order to the Commission shall constitute
acceptance of this order. In acknowledgement of acceptance
of this order and its terms and conditions, it shall be signed by
the Licensee and returned to the Commission within 60 days from
the date this ordered is issued.

Vohor I Cboeur

Robert E. Cackowski
Acting Director, Office of
Electric Power Regulation
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UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

NEW YORK IRRIGATION DISTRICT )

NAMPA AND MERIDIAN IRRIGATION DISTRICT) Project No. 2832

BOISE-KUNA IRRIGATION DISTRICT )

WILDER IRRIGATION DISTRICT ) APPLICATION FOR

BIG BEND IRRIGATION DISTRICT ) AMENDMENT OF LICENSE
)

COME NOW, NEW YORK IRRIGATION DISTRICT, NAMPA AND MERIDIAN
IRRIGATION DISTRICT, BOISE-KUNA IRRIGATICN DISTRICT, WILDER
IRRIGATION DISTRICT and BIG BEND IRRIGATION DISTRICT, And
represents to the Commission as follows:

1. Comes now licensee for power project designated as
Project No. 2832 in the records of the Federal Power Commission
issued on the 10th day of June, 1980, and amended on the 9th day
of October, 1980, and hereby makes application to said Commission
for an amendment of the License for said project in the manner
and to the extent herein descrlbed

2. That said License, and in particular Article 39 be
amended to read as follows:

Article 39, The Licensee sha ommenge construction

of the project works within(ééigggggzg)from the

effective date of this license and in good faith and with
due- diligence shall prosecute _and complete construction
of the project works w1th1n/§Y§‘§€§§§)from the effective

date of this license. e
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3. That the proposed changes are necessary and desirable
for the following reasons:

That at the time the application was filed, the applicant
had reached an understanding with the Idaho Power Company to
purchase the excess power produced by the Project under an
agreement which required said Idaho Power Company to pay in addi-
tion to the other sums, the amount necessary to service the debt
to be created by the construction costs of the Project; that
the applicants had contemplated the issuance of revenue bonds to
be guaranteed by the agreement to be entered into by the Idaho
Power Company, and thereby avoid the issuance of general obliga-
tion bonds by the districts. Advice received from bond counsel
and representatives of the bond houses, was to the effect that
the applicants were advised that the Idaho Power Company would be
required to enter into an agreement which included a "hell and
high water™ clause guaranteeing payment by the Idaho Power
Company for the benefit of the bond holders, to successfully
market such issue. The Idaho Power Company has declined to enter
into such an agreement, but the applicant have continued their
negotiations with the Idaho Power Company, believing said

Company to be the best customerdsds for the excess power to be
produced by the Project.

In the meantime the general climate of the bond market, at
least for the type of bonds contemplated to be issued by the
applicants, has deteriorated and become most unsettled, and
funding in that area has become so difficult that the appli-

cants have been unable to acquire adequate funds to complete the
project at this time.

Applicants believe that if an extension of two years is
granted for the required initiation of construction, that
suitable financing of the project can be obtained.

That the applicants have delayed until the present time
seeking an amendment, being hopeful that some arrangement might

be entered into so that construction would commence on June 10,
1982, but that such now appears impossible.

(4) That no exhibits are filed herewith. The exhibits

normally required for amendments were heretofore filed with
the Commission.




WHEREFORE, Licensees pray that this Application for
Amendment be accepted as timely and that the time for initiation
of construction and for completion of construction be extended
for a period of two years.

IN WITNESS WHEREOF, The applicant has caused its name to
be hereunto signed and these presents executed by Warren Tolmie
Chairman of the Boise Project Board of Control, the person
designated to act on behalf of the licensee,

Respectfully submitted,

\
é 'ﬁ?\%EN TOLMIE é

CHAIRMAN OF THE BOARD
BOISE PROJECT BOARD OF CONTROL

STATE OF IDARO, )
} ss
County of Ada )

WARREN TOLMIE Being first duly sworn, deposes and says:

That is the Chairman of the Boise Project Board of Control
and makes this verification for and on behalf of the New York
Irrigation District, Nampa and Meridian Irrigation District,
Boise-Kuna Irrigation District, Wilder Irrigation District and
Big Bend Irrigation District as well as the Boise Project Board
of Control as directed by the Resolution of the above named irri-
gation districts; that he has read the foregoing, knows the con-
tents thereof and that the statements therein contained are true
to the best of his knowledge and bel}ef.

WARREN TOLMIE &

SUBSCRIBED AND SWORN To before me 5Zii/:%§t day of Maggg;,1982.
R S

-~ L o /z’}
Notary Public for Idaho
Residence: Boise, Idaho




UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

NEW YORK IRRIGATION DISTRICT )

NAMPA AND MERIDIAN IRRIGATION DISTRICT) Project No. 2832
BOISE-KUNA TIRRIGATION DISTRICT
WILDER IRRIGATION DISTRICT
BIG BEND IRRIGATION DISTRICT
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that I have this day served the attached
Application for Amendment of License upon the Idaho Department of
Water Resources by serving a copy on the following persons:

DAVID H. LEROY

Attorney General of Idaho
Statehouse

Boise, Idaho 83720

PHILLIP J. RASSIER

Deputy Attorney General
Department of Water Resources
Boise, Idaho 83720

Dated this lst day of April, 19 Ej
%i ; %Iv?ﬂé -

CINTIACHIIN




April 8, 1982

Boise Project Board of Comntrol
214 Broadway
Boise, Idaho 83720

RE: Application For Permit No. 63-9019
Gentlemen:

On August 31, 1977, you submitted the above referenced application to
appropriate water for the purposes of hydropower gemeration at Lucky Peak
Ragervoir.

During & routine review of our water right files we noticed that we have
received no information regarding application since we received the
Notice of Intent to Act in 1980.

Please provide to ua by May 15, 1982, any information regarding the
current status of yvour activities with respect to the project. We need
this information to determine the current status of the application.

Sincerely,

DAVID R. TUTHILL, JR., P. E.
Supervisor, Water Allccation Section

DRT: 3¢



2

UNITED STATES OF AMERICA C)
FEDERAL ENFRGY REGULATORY COMMISSION ’f%?
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New York Irrigation District
Nampa-Meridian Irrigation District
Boise-Kuna Irrigation District
Wilder Irrigation District

Big Bend Irrigation District

Project No, 2832

e’ SAae”
.

NOTICE OF INTENT TO ACT
(Septcmber 26, 1980)

Acting pursuant to authority deleqated in Section 375.308
. of the’Commission's regulations, 1/ the Director of the Commission's.

Office of Elgctric Power Requlation has issued an order granting
a majox license for the Lucky Peak Power Plant Project No. 2832 to-
five irrigation-districts [Licensees) located in Idaho and Oreqon.
The Licensees and the Idaho Department of Natural Resources then-~
filed appeals of the Director's order, pursuant to §1.7{d} of the
Commission's regulations (18 C.F.R. §1.7{d) (1980))}. The U. 5.
Army Corps of Engineers reguested and received an extension of )
the time prescribed for filing an appeal. "The Corps of Engineers
has now filed its appeal. The Commission intends to act on the
appeals filed by the Litensees and the NDepartment of Natural
Resources at the same time as it acts on the appeal of the Corpe
¢f Engincers. ‘Therefore, the appeals of the Licensees and the .
Department of Natural Resources shail not be deemed to he denied
by operation of law pursuant to §1.7(d) of the Commission's
regulations.

By the direction cof the Commission.

-

) ‘ L /4:;3¢n222{2;ﬂ22554£
e Lot . LMkt p0T v

< F e . . PR ~ *:

e LS Kenneth F. Plumb, '%f'“*’*fﬁ :

P SCLAC U S L R H
CoEed Secretary.

H
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)
% i/ 45 Fed. Reg. 21216 (1980), amending 44 Fed. Req. 46447 (1979) B

and 18 C.F.R. 93.00y) (Lo,
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CHARLES F. WQOD REFE! IE—FIRST SECURITY BANK OF [DAHO—EBOISE QPERATING AGENCY FOR 167,000
CHAIRMAN OF THE BOARD . £ IDAHO FIRST NATIONAL BANK—BOISE ACRES FOR THE FOLLOWING
CARL GERMAN BUREAU OF RECLAMATION—BOISE, 1DAHO: WASHINGTON, D.C. IRRIGATION DISTRICTS:
YICE CHAIRMAN OF THE BOARD
ROYSE VAN GUREN NAMPA-MERIDIAN DISTRICT
BOISE-KUNA DISTRICT
Boist ProJECT BoARD oF CONTROL wiLoER DISTRICT
CARL PADOUR NEW YORK DISTRICT
ASSISTANT FROJECT MANAGER (FORMERLY BOISE U, 8. RECLAMATION FROJECT) BIG BEND DISTRICT

NORLYN F. POPE 214 BROADWAY
SECRETARY-TREASURER

PHEBE M. MORRIS ISE. IDAHO B3702
ASSISTANT SECRETARY-TREASURER

o nec 18 1979

Dopartment of Water Resouress

Mr. C. Stephen Allred, Director
State of Idaho

Department of Water Resources
Statehouse

Boise, Idaho 83720

Dear Mr. Allred:

Responsive to your inquiry of December 5 on the licensing of
the Lucky Peak hydropower project, we can advise you that the
license application is proceeding on schedule and that the
Federal Energy Regulatory Commission has tentatively scheduled
action on the license in April, 1980. A copy of the FERC
schedule on our license application is enclosed.

Representatives of the Board of Control met with the head of the
licensing branch of FERC last March and were assured that FERC
intends to move as rapidly as possible. If the license is
granted in April, I980, it will mean that the time between filding
for the license and FERC action will only be 14 months. We
think you will agree that this will set a record in FERC action
on a major hydropower license.

The only holdup appears to be a delay in commenting on ocur Lucky
Peak license application by the Corps of Engineers. This was
also expected and as the enclosed correspondence indicates, we
are doing everything possible to overcome any foot dragging by

the Corps.
el Sincerely,
%L_j /? )
5 z - -
€ (A LAy il
- Charles F. Wood
Ef Chairman of the Board
=3 CFW:ph

Enclosure:




Major Hydroelectric License: New Capacity

DOCKET NO. P2832; LUCKY PEAK PROJECT

KEY DOCKET INFORMATION

Background:

This project would utilize the head at axisting Corps of Engineers’ Lucky
Peak Dam to provide an installed capacity of 79 MW,

Applicant: Boise Project Board of Control
Location: Boise River; Ada Co., Idaho
Energy Value: 79 MW
Dollar Value: $55.817.000 The applicant is filing this application at tucky Pesk Dsm, among other
. . . i reasons, becsuse Lucky Pesk Dam as constructed by the Corps of
Applicant Contact: Chairman, Boise Project Engineers infringes upon the tailwater, 90 feet a1 maximum pool, of
Board of Control Arrowrock Dam making an instaflation of a powerplant at Arrowrock Dam
214 Broadway 3 provided in the 1920 contract infeasible.
Boise, idaho 83702

Related Dockets; None The proposed use or market for this power to be developed is to supply

snergy for project purposes and to market surplus power to 1dsho Power
Company, a private investor owned utility.

The applicanthad apptied for 8 preliminary parmitto study the feasibility of
developing this project, but r permit spplication ba haid in

_but requasiag the
wﬂmﬁn filing of a license application.

KEY FERC PERSONNEL ACTION

i
|
Project Manager: William Wakefield 2750420 !
Alternate PM: Hossein iidari 2/5-4861
Division Contact: James Stout 275-4868
OGC Attorney: Donald Clark 275-4346

OOR Attorney: N/A Awaiting DOE Action
EIS Contact: N/A Awaiting Other Feder

ALJ:NA Awaiting State/Local
Reviewed by g . . Awaiting Court Actio
Project Manager: ____\@ﬁt:-—‘ Other !
Reviewed by Office —M U‘EV"

of Executive Director:

Awaiting FERC Action
Awaiting Applicant Aq
Awaiting Receipt of

e Hearing Status

Too early to determine.

¢ Potential Problems

The Corps of Engineers has criticized the location of the proposed
penstock, in addition to recommending Federal development of the
project.

The Dept. of interior has expressed concern over the effects ot con-
struction of the project on fish and wildlife resources.

The Environmental Protection Agency has requested that the applicant
plan for a second outlet works 1o alleviate what EPA believes is a
serious water quality problem downstream from the dam.

¢ Recent Significant Actions

# On 9/17/79 the Corps of Engineers indicated that they would request
until 11/15/79 to file commaents.

\

and is targeted for 10/30/79.

None

63

¢ External Constraints

The Corps of Engineers is advocating federal development.
A Water Quality Certificate is required from the State of idaho,

e Recommended Action

# indicates change in informati

PROJECT STATUS

e Project Manager Sum

The applicant had applied for a prefi i
study the feasibility of developing this
in abeyance (at applicant’s request} after i
review, pending the applicant’s filing fora
# been distributad for agency comments. Ay
those comments that have been received.

o Slippage Analysis

The following slippages have occurred i
{milestone 8000) since the basaline

¢ 1) 4/7/80-8/27/80: Corps of Engineers n|




December 5, 1979

Boise Project Board of Control
234 Broadway
Boise, ID 83702

Attention: Mr. Gharring
Gentlemen:

Re: Application for Permit No. 63-5019
Boise Project Board of Control

2t I have corresponded with you on December 7, 1977 and on December 19,
1978 relative to the above referenced application for power generation at
Lucky Peak Dam. The application currently is being held by the Department
pending issuance of a FPC license and other agreements necessary for the
Boise Project Board of Control to proceed with the development of the pro-
posed water right. To date, I have received no response to either letter.

Please advise me of progress to date before March 1, 1980, or the
application may be viewed as filed for speculative purposes and may be
voided pursuant to Section 42-204, Idaho Code.

If you have questions relative to this letter, please contact me.

Sincerely,

C. STEPHEN ALLRED
Director

CSA:rf



December 19, 1978

Boise Project Board of Control
214 Broadway
Boise, Idaho

Attention: Mr. Gharring
Gentlemen:

Qur last correspondence with you in connection with the above
referenced permit application was on December 7, 1977. In that
correspondence, we indicated that the application could be approved
pending issuance of an FPC license and completion of any other agree-
ments necessary for the Boise Project Board of Control! to use Lucky
Peak Dam for power generation.

Piease advise this office of progress to date in the completion
of these matters.

Sincerely,

C. STEPHEN ALLRED
Director

CSA:LGS:rf
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December 7, 1977
Re: Permit No. £3-3M19 };Pe 7L(,J"J o -

“eisr Proiect Foard of Control
214 Troadway
"aten, Tdahe p3702

Attn: Mr. Gharring

Gentlemen:

The .Lepartment ot Yater Resources has reviewed your application number £3-9019
for power production at Lucky Peak Dam. The Department has determined that
tha requested water is availaktle to be appropriated for power production ot
the dam location.

Your applfication will be approved pending issuance of an FPC license anc
comnletion of any other agreements necessary for the Roise Project Yoard o
Control to use Lucky Peak dam for power production.

Please keap the Department informed of your progress in acquiring the
license and agreements.

Very truly,

C. STEPHEN ALLRED
Director

CSA:DBS:ifr
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DEPARTMENT OF WATER RESOURCES
- STAFF ANALYSIS -

Item Initial Date

Application No. 05 -

~ Source
£~ Point of Diversion
£~ County
Quantity of Water and Period of Use
Description of Diverting Works
ime required for B/U of water
Place of Use or Acres Irrigated

;:ﬁap
Signature
‘ ZZfFee Pre-permit exam
: Adjudication Claim
(1) i YL { 17 In form to receipt Dam Construction
Papers Sent
(2) ' Send Copies to:

Idaho State Health Department
Idaho Fish and Game Department
Bureau of Land Management

(3) Request Special Use Permit from U.S,.F.S.
Request Easement from B.L.M.

Request Information from Applicant
Request Dam Safetv Information

(&) mw 9 L 7 In farm for advertising

(5) Platted on Map No.
(6) Located within Water Distrlict No.
(7N Critical groundwater area: yes no
(8) Groundwater levels:
Declining, Stable, Increasing
(comment)
(9 Other rights on the same place of use
(10) Comments:
(11) Affidavit of Publication received(date)
- (12) Final date for protests
éﬁa Protests received: vyes no
.‘E (13) All requested information received from agencies or
;% applicant: yes no
;t; (14) Action recommended:
mﬁ Approve A Deny

\;9 Proposed Priority

Reason for Reduction

Meaguring device required

See attached sheet for other conditions of
approval

No special conditions for approval

(15 District W By m Date Io - I7 ~ ? 7
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October 3, 1977

Re: Application for Permit i{o. 63-9019
Boise Project Board of Control

Yoise Project Board of Control
214 Broadway
Joise, ID 83702

Gentlemen:

Pursuant to your request, enclosed is a copy of the letter from

the Corps of Engineers concerning thz above referenced application
for permit.

If this office can be of further assistance, please contact us.

Sincerely,

RITA FLECK
Secretary

RF:

Enc.



DEPARTMENT OF THE ARMY
WALLA WALLA DISTRICT, CORPS OF ENG INEERS

BLDG. 602, CITY-COUNTY AIRPORT
WALLA WALLA, WASHINGTON 99342

NPWEN-PL 21 September 1977

BN
Mr. C. Stephen Allred DU e
Director :

%

Idaho Department of Water Resources 1_ '
92 South Cole Road

Boise, Idaho 83705

oeh

g]
wm

Dear Mr. Allred:

Notice has been received of application by the Boise Project Board of
Control for water permit for 5,700 cfs at Lucky Peak Dam for power genera-
tion.

The purpose of this letter is not to protest this permit but to point out
that the Corps is in the final stages of a report to Congress requesting the
authorization for construction by the Corps of a powerplant at Lucky Peak
Dam. [ would also 1ike to point out that, to our knowledge, the Board of"
Control has not obtained a Tlicense to study from the Federal Power Commission

or other authority for this development that would give the Board of Control
priority from the Federal standpoint.

Sincerely yours,

"

€ //é‘g_‘,
-l

§3 LLAIRE

£z

!

B

istrict Engineer




“TATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

WESTERN REGION

John V. Evans

92 South Cole Road
Governor Boise, Ildaho 83705
{208) 384-2190

'L

AR

e 5 PR
ST

Coagy

before

September 23, 1977

Re: MNotice of Application for Permit No. 63-9032 -- Richard Burke
Notice of Correction No. 63-9019 -- Boise Project Board of Control

Idaho Stx*esman
Box 40
Boise, ID 83707

Gentiemen:

Enclosed you will find a Tegal notice which we wish to have published on the
dates indicated (once a week for two consecutive weekly issues) in your news-

paper. If you cannot publish the notice on the proposed dates, please contact
us immediately.

An affidavit of publication must be submitted to the Department along with the

publication bill. 1In order to receive payment, the following certification
must appear on the bill:

"I hereby certify that the foregoing account is just and correct,
that the amount claimed is legally due after allowing all just
credits and that no part of the same has been paid."

{(Signature of {laimant)
jdavit ication ublication billing to this office
Please send thegﬂﬁi&&ﬂy\5,°§99$bf‘ tion and publication bi q i fi

Sincerely,

RITA FLECK \ J ‘ ?/%Co/
Secretary ,/’?i%;, // C;SZA.£)/77 ’

jo-17-77




NOTICE OF CORRECTION

Notice is hereby given that notice of Application for Permit
No. 63-9019 in the name of BOISE PROJECT BOARD OF CONTROL was pub-
Tished in error on September 8 and 15, 1977.

The point of diversion was advertised as being within the
SWiNE}; Sec 11 T2N-R3E B.M. Ada County. WHEREAS, the actual point
of diversion is within the SENE% Sec 11 T2N-R3E B.M., Ada County.

Any protest against approval of this application must be filed
with the Director of the Idaho Department of Water Resources, 92 S. Cole
Road, Boise, ID 83705 on or before October 17, 1977.

C. STEPHEN ALLRED
Director

Published in the Idaho Statesman, Boise, Idaho on September 29,

1977 and October 6, 1877,
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v.afe of 1daho

DEPARTMENT OF WATER RESOURCES

WESTERN REGION, 92 South Cole Road, Boise, Idaho 83705

(Office at the comer of
Franklin and Cole Roads)

(208) 384-2190

September 8, 1977

Boise Projeét Board of Control
214 Broadway
Boise, ID 83702

Gentlemen:

Enclosed is your Receipt No. _ggc® in the amount of $1,535.00

for Application for Permit No. 63-9019 which was received in

this office on _Augqust 31, 1977

Sincerely,

RITA FLECK
Secretary

RF

Enclosure
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DEPARTMENT OF WATER RESOURCES

WESTERN REGION .

John V. Evans . 92 South Cole Road
Governor ' Boise, ldaho 83705
' : (208) 384-2190

September 2, 1977

RE: Notice of Application for Water Permit No. 63-9019 -- goise sroject Boatd of
' ontro
63-9088~-- Gene P. Or Marcfa L. Brown
63-9021 -~ Kenneth J. Hopkins

The Idaho Statesman
Box 40
Boise, ID 83707

Gentlemen:

Enclosed you will find a legal notice which we wish to have published on the
dates indicated {once a week for two consecutive weekly issues) in your news-

paper. If you cannot publish the notice on the proposed dates, please contact
us immediately.

An affidavit of publication must be submitted to the Department along with the
publication bill. In order to receive payment, the following certification
must appear on the bill:

"I hereby certify that the foregoing account is just and correct,
that the amount claimed is legally due after allowing ali just
credits and that no part of the same has been paid."

{Signature o7 Claimant)

> i r) ] - L] d - - 1] - t » -
E;:gig s%%t%ea:_f%claﬂ;?of pub-xcatwn and publication billing to this office

‘Sincerely,

RITA FLECK
Secretary




NOTICE OF APPLICATION FOR WATER PERMIT

Notice is hereby given that__pgyeg pRoJect S0ARDof CONTROI

— 214 Broadway,-Boise, 1D 83702
has on 8-31-77 submitted Application No. _g3_ggjg.
for a permit to appropriate 5700 cubic feet per second agLe ke&kx

PekxRRRUTK O water from . aogee siver tvib. Snabe River

by means of reservotr-penstockyhydroturbines-
T
within the SENE Seell—T2N-RIE—B_MAdaCounty
) !’ IWJ

to be used from 3 140D ; 31
for

power

If issued, this permit will be subject to all prior water rights. Pro-
tests against the granting of the permit must be filed with the Pirector of
the Idaho Department of Water Resources, 92 South Cole Road, Boise, Idaho

83705 on or before Sapt.—26,-137 .
C. STEPHEN ALLRED

)

g Director

. Published in the _r. no ctatecman
© on ——September 8 . and __ September 15, 1977




January 24, 1990
BOISE PROJECT BOARD OF CONTROL
214 BROADWAY
BOISE, IDb 83702

PROOF ACKNOWLEDGMENT LETTER
RE: PERMIT NO. 63-09019
Dear Permit Holder:
The department acknowledges receipt of the proof of beneficial
use form submitted for the above referenced permit. The next
step in the process of developing a water right is for the
department to conduct a field examination to determine and
confirm the use being made of the water.
If you have questions concerning this matter, please feel free
to contact the WESTERN Regional Office in Boise at
(208)334-2190.

Sincerely,

Rita Fleck
Secretary/Records Manager

c: IDWR - Region

MICROFLMED |
FEB <1 1990 ’;

o




ROBERT |, TROXELL
JESS 8. HAWLEY, JR.
JOHN T, HAWLEY, P.A.
THOMAS A, MILLER
M. NEAL NEWHOUSE
CRAIG L. MEADOWS

JOSEPH D, McCOLLUM, JR,
WAYNE 8. SLAUGHTER, JR,

GARY D. BABBITT

P. CRAIG STORTI
MERLYN W, CLARK
RICHARD F. GOODSON
CARL W. HARDER
PHILLIP M. BARBER
DONALD E, KNICKREHM
EDWIN ¥V, APEL, JR.
EUGENE A, RITTI
KAREN L. LANSING
RICHARD G. SMITH
JOHN F. KURTZ, JR.
ROBERT §, ERICHSON
NICHOLAS G, MILLER
BRENT F, LLOYD

HawLEY TROXELL ENNIS & HawLEY

JOHN McGOWN, JR.
ALBERT P, BARKER
DON A, OLOWINSKI
JOHN T. HAWLEY, JR,
AONALD E. BUSH
STEVEN w. BERENTER
KENNETH C, HOWELL
RITA L. BERRY
MICHAEL M, STODDARD
JOSEPH P. LANGFIELD
SUSAN D, MINER
KEVIN J. BEATON
PATRICHK V. COLLINGS
CHRIS F. ODE
DAVID A, CHANNER
BRAD P, MILLER
STEVEN R. ORMISTON
BART U, PATTERSON
WILLIAM J. DAVISS
JOHN B, HINTONY
JULIA A, CROSBLAND
RICHARD 8, BURLEIGHM
SNOT ADMITTED |N [DAHC

ATTORNEYS AND COUNSELORS

FIRST INTERSTATE CENTER
SUITE 1900
POST OFFICE BOX 1617
BOISE, IDAHO 8370

PAUL B, ENNIS
(1e - 1982)

POCATELLO OFFICE

126 NORTH GARFIELD

POST OFFICE 80X 4167
TELEPHONE POCATELLQ, IDAHO B3205

{208) 344-8000 —_
TELEPHONE

(208) 233-0845

TELECOPIER

{z08) 34z-2829
TELECOPIER

(208) 233-i304

November 15, 198S

VIA HAND DELIVERY
Deparmant of Yiater Resources
Yiesern Regional Office

Idaho Department Of
Water Resources

2735 Airport Way

Boise, Idaho 83705

Re: Pernit No. 63-9019

To Whom It May Concern:

I have enclosed for filing a Proof of Beneficial Use
form and a check in the amount of $600.00 concerning the above-
referenced permit. If you have any questions, please do not
hesitate to communicate with me.

Sincerely,

HAWLEY TROXELL ENNIS & HAWLEY

Lo Blsriirc

Don A. Olowinski

Enclosures

cc: Boise Project Board of Control
Boise-Kuna Irrigation District
Nampa & Meridian Irrigation District
New York Irrigation District
Wilder Irrigation District
Big Bend Irrigation District
Dennis Larrondo

PrE—

i%&s@'uwglimm

FEB 21 1930
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Form 217 [i‘.&b.ﬁ : For Oftice Use Only

03/86 423 : igit S Fee Received
D S5 NV 151989 care 470 T
Receipt # Y /g

_ STATE OF IDAHO  Dgpariment of Waler Resource®  Recsipt by

NOV 17 1089 i Vies'ern Regonal Qifice Reviewed b - [ 5R
' DEPARTMENT OF WATER RESOURCES Sent to region

Department of Water Resources PROOF OF BENEF I C I AL USE

-

The I[dahc Department of Water Resources will consider This form as a statement that the permit hoider{s) has
completed all deveiopment that will occur under this permit and that water has been appliied according to the
provisions of the permit for The beneficlal use(s) described below, This form must be accompanied by a |license
axamination few or a completed flajid axamination report preparsd by a certifled water right examiner who has been

appointed by The department, Boise Project Board of Control on behalf
63-9019 of Boise-Kuna Irrigation District;

Nampa & Meridian Irrigation District;
New York Irrigation District; Wilder Irrigation District;

Name(s) of Permit Hoider: B4 & Bond -l FarkiroR it

Post Offlce Address: - 214 Broadway Avenue, Boise, Idaho 83706 - Board of Control

Permit No,

Post Office BOX 5677, 344-1141 Board of Control
Boise, Idaho 83705 - LPPPP Telephone No, 344-7063 LPPPP
Source of wWater: Boise River

Extent of Use:

Domestic {number of housohqlds) Stockwater (number and ftype of stock)
irrigation (acraes) Other/Remark FOWEr Generation
Total rate and/or volume for which proof is submitted 5700 cfs acrow=foet

Show the date water was first diverted and beneficialiy used under this permit: May 5, 1988

Measuring Device: Required? X ves Mo Fee enciosed § 000.00
Installed? 2 Yes __No (See Licenss Examination Fes Scheduie}
Flow Measurement Port: Required? __.ch —_— No
. fnstailed? __ Yes __No

Person To contact to accompany the Departwent representative during the field examination:

Dennis Larrondo 344-7063

(Name) {Talephone Number)

Post Office Box 5677, Boise, Idaho 83705
(Address)

The above information s my true statement of the extent to which the above numbered mmw.d and

t relinquish any undeveloped portion of the permit to the state of Idaho,
FEB 21 1990

T4 ~ ) :
November 9, 1989 l e A S L For g X ‘
Date Signature of Permit Holder (and title, ¥ appropriate) J

Chairman, Boise Project Board of Contyel ... --v-




State of Idaho

Department of Water Resources

LICENSE EXAMINATION FEE SCHEDULE

{c.f.s. = cubic feet per second
AF = acre feet)

cfs : AF - fee
0 - 0.04 0 - 4 L3 0

.05 - 0.20 5 - 20 50.00
21 - 1.0 21 - 100 100.00
1.01 - 2.0 101 - 200 125.00
2.01 - 3,0 201 - 300 150.00
3.01 - 4.0 301 - 400 175.00
4,01 - 5.0 401 - 500 200.00
5.01 - 6.0 501 - 600 225.00
6.01 - 7.0 601 - 700 250.00
7.01 - 8.0 701 - 800 275.00
8.01 - 9.0 801 - 900 300.00
9.01 - 10.0 901 - 1000 325.00
10.01 - 11.0 1001 - 1100 350.00
11.01 - 12.0 1101 - 1200 375.00
12.01 - 13.0 1201 - 1300 400.00
13.01 - 14,0 1301 - 1400 425.00
14,01 -~ 15.0 1401 - 1500 450.00
15.01 - 16.0 1501 - 1600 475.00
16.01 - 17.0 1601 - 1700 500.00
17.01 - 18,0 1701 - 1800 525.00
18.01 - 19.0 1801 - 1900 550.00
19.01 - 20.0 1301 - 2000 575.00
20.01 & over 2001 & over 600.00

Checks should be made payable to the
Department of Water Resources

No fee is required for single family
domestic use or stockwater use.




~C HAWLEY TROXELL ENNIS & HAWLEY )
| FIRST INTERSTATE CENTER
| P.0. BOX 1617

‘ BOISE, IDAHO 83701

To

HAND DELIVERED

IDAHO DEPARTMENT OF
WATER RESOURCES
2735 AIRPORT WAY
BOISE, IDAHO 83705

A\ FIRST CLASS MAIL J




May 24, 1989

Boise Project Board of Control

P. O. Box 677

Boise, ID 83705

Gentlemen:

Re: Permit No. 63-9019

Enclosed is a copy of the approved request for extension of time. The

time within which to submit proof of beneficial use is extended to May
1, 1930.

1f you have any questions concerning this matter, please feel free to
contact this office.

Sincerely,

RITA I, FLECK
Secretary/Records Manager

Enclosure




“,

MEMORANDUM

DATE: May 22, 1989

TO: File 63-901%

FROM: Rita FlecMA/j
y

On April 26 and 27, 1989, the department conducted a training
conference at the Red Lion Convention Center, During this time, the
office was staffed with temporary help. The reqular postal mail was
held at the post office until the 28th.

It appears that no instruction was given to the temporary help about
date stamping documents from walk-in customers.

In regards to this filing, the extension request should be
considered timely received on April 27, 1989.

MICRIHLMED

JUN 14 1989
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HawLeEYy TroxeLL ENNIS & HAwWLEY

ATTORNEYS AND COUNSELORS

ROBERT |, TROXELL BRENT F. LLOYD FIRST INTERSTATE CENTER PAUL B. ENNIS
JESS B. HAWLEY, JR. JOHN McGOWN, JR. (1918 -1583)

JOHN T. HAWLEY, P,A. ALBERT F. BARKER SUITE 10C0O

THOMAS A, MILLER OON A, OLOWINSKI

M. NEAL NEWHOUSE JOHN T. HAWLEY, JR. POST OFFICE BOX 1617 POCATELLG OFFICE
CRAIG L. MEADOWS RONALD E. BUSH

JOSEPH D. MeCOLLUM, JR.  CATHY R. SILAK BOISE, IDAHO 8370! 125 NORTH GARFIELD
WAYNE B, SLAUGHTER, JR. STEVEN W. BERENTER

GARY D, BARSITT XENNETH C. HOWELL POST OFFICE BOX 4167
P CRAIG STORTI RITA L. BERRY TELEPHONE

MERLYN W, CLARK MICHAEL M, $STODDARD POCATELLO, IDAHQ 83205
RICHARD F, GOODSON JOSEPH P. LANGFIELD (208) 344-6000 U

CARL W. HARDER SUSAN D. MINER

PHILLIP M. BARBER KEVIN J. SEATON TELEPHONE
DONALD E. KNICKREHM PATRICK V. COLLINS .

EDWIN V. APEL, JR. CHRIS F, GDE TELECORIER (208) 233-0845
EUGENE A, RITTI DAVID A, CHANNER (208) 342 3829

KAREN L. LANSING BRAAD P. MILLER TELECOPIER
RICHARD G. SMITH STEVEN R. ORMISTON

JOHN F. KURTZ, JA. MICHAEL K. CORAN {208) 233-1304
ROBERT S, ERICKSON BART J, PATTERSOM

NICHOLAS G. MILLER STEVEN D, ERDAHL

L. Glen Saxton, Chief
Water Allocation Bureau
State of Idaho
Department of Water Resources
1301 North Orchard Street
Boise, Idaho 83720

Decartment 7 #iatpr Rospurees

Re: Permit 63-9019 - Regquest for Extension of Time

Dear Mr. Saxton:

This letter is in response to your letter of May 8,
1989, questioning why the Districts requested an extension of
time on permit 63-9019 rather than submitting proof of beneficial
use. A request for extension of time was filed after the
Districts’ coordinator discussed the situation with the Director
of the Department who recommended that approach. In addition,
this office consulted with Phillip Rassier prior to submitting
the request.

As noted on the request, the Districts utilized more
than the requested 5700 cfs for power generation purposes. These
flows did not become available until the latter part of April
1989, and project testing has not yet been completed. Such
testing is scheduled to occur in June and July of 1989. This
testing may possibly reveal deficiencies in the turbines and
generators which could limit their use. We thus thought it more
prudent to apply for an extension of time.

I also note that your letter stated that our request for
an extension of time was not submitted until May 2, 1989. This
is incorrect. The request for extension of time was hand-
delivered to the department on April 27, 1989. At that point in
time the staff person on duty advised me that everyone in the
department who could conform our copy of the request was in a
training seminar and that she would obtain the appropriate

confirmation and return it to us by mail, . = ,
Y nennTi D
Fai MRSy e
“:,‘i.‘!.\.n




HAWLEY TROXELL ENNIS & AWLEY

L. Glen Saxton
May 17, 1989
Page 2

If after review of this letter you desire further
information, please let me know. If you feel that it would be
more appropriate to submit proof of beneficial use, please advise
me.

Sincerely,
HAWLEY TROXELL ENNIS & HAWLEY

Don A. Olowinski




STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street
Roise, [daho 83706-2237

Boise Project Board of Control
2504 Kootenai Street

P. 0. Box 677

Boise, ID 8370}
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State of 7 1ho

DEPARTMENT OF WATER RESOURCES  (208) 3277900
1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720 - [N

CECIL D. ANDRUS
GOVERNOR

R. KEITH HIGGINSON
DIRECTOR

May 8, 1989

Boise Project Board of Control
2504 Kootenai Street

P.0O. Box 677

Boise, ID 83705

RE: PERMIT 63-9019 - REQUEST FOR EXTENSION OF TIME

Gentlemen:

The department has reviewed the request for extension of time which
you submitted on May 2, 1989 in connection with the above referenced
permit which authorizes power development at Lucky Peak Dam on the Boise
River.

The extension request states that additional time is needed to
utilize larger flows discharged through the generating facility. The
extension request appears to show that up to 6,600 cfs has been
utilized. Permit 63-9019 authorizes the diversion of 5,700 cfs for
power generation purposes. Since more water has apparently been used in
the generating facility than authorized by the permit, I don't
understand why the Board of Control needs an extension of time. It
appears that the submittal of the proof of beneficial use would be more
appropriate.

Please advise me within thirty (30) days relative to this matter.
Also feel free to contact me if you have questions. My direct phone
number is 327-7955.

Sincerely,
]
L. GLEN SAXTON, Chief

Water Allocation Bureau

c: Ray Givens
W. Region




May 8, 1989

Boise Project Board of Control
2504 Kootenai Street

P.0. Box 677

Boise, ID 83705

RE: PERMIT 63-9019 — REQUEST FOR EXTENSION OF TIME

Gent.lemen:

The department has reviewed the request for extension of time which
you submitted on May 2, 1989 in connection with the above referenced

permit which authorizes power development at Lucky Peak Dam on the Boise
River.

The extension request states that additional time is needed to
utilize larger flows discharged through the generating facility. The
extension request appears to show that up to 6,600 cfs has been
utilized. Permit 63-9019 authorizes the diversion of 5,700 cfs for
power generation purposes. Since more water has apparently been used in
the generating facility than authorized by the permit, I don’t
understand why the Board of Control needs an extension of time. It
appears that the submittal of the proof of beneficial use would be more
appropriate.

Please advise me within thirty (30) days relative to this matter.
Also feel free to contact me if you have questions. My direct phone
number is 327-7955.

Sincerely,

L. GLEN SAXTON, Chief
Water Allocation Bureau

c: Ray Givens
W. Region

MICROFILMED

JUN 14 1989




February 28, 1989
BOISE PROJECT BOARD OF CONTROL ,
214 BROADWAY 1 2502)
BOISE, ID 83702

PROOF DUE NOTICE
RE: PERMIT NO. 63-09019

Dear Permit Holder:

One of the conditions of approval of the above referenced water
permit was that proof of the extent of your beneficial use must
be submitted to this office on or before May 1, 1989,

(See last page of your approved permit or your last approved
extension request.) Enclosed is a form which when accompanied by
the license examination fee or a complete field examination
report prepared by a certified water right examiner may be used
to submit the required proof.

If you have not fully compeleted your project, and you or a pre-
vious owner of this permit have not received a prior extension of
time, you may request an extension of time if the delay is for
reasonable cause as provided in Section 42-204, Idaho Code. 1If
you have been prevented from proceeding by a governmental agency
or by litiqgation which might bring title to the water in
question, more than one extension of time can be granted. An
extension of time request form is enclosed for your convenience.

Either an acceptable proof of beneficial use submittal or an
acceptable request for an extension of time must be received by
this department on or before the above described proof due date.
If neither is received, the department will send you a lapse
notice. Within sixty (60) days of the mailing of the lapse
notice, the permit will no longer be of any force nor effect.

SINCERELY,

Rita Fleck
Secretary/Records Manager

Enclosures E‘.,,‘_x ILEED
JUN 14 1389
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UNITED STATES OF AMERICA
{@ateryﬁg@ﬁﬁﬁegNERGY REGULATORY COMMISSION

Department of

Boise-Kuna Irrigation Distriect, ) Project No. 4656-002

ot al.

NOTICE GRANTING LATE INTERVENTION
(November &, 1987)

On June S, 1987, the Settlers Irrigation District (Settlers)
filed an untimely motion to intervene in the proceeding involving
the Boise-Kuna, Nampa apd Meridian, Wilder, New York, and Big
Bend Irrigation Districts' (Districts) jointly filed application
for license for the proposed Arrowrock Project No. 4656, to be
located at the federal Atrowrock reservpir in Elmore, Boise, and
Ada Counties, Idaho. The deadline for filing motions to
intervene in the proceeding was September 23, 1985.

Under Rule 214(d) of the Commission's regulations, 18 C.F.R.
§ 385.214{d} (1987}, in determining whether good cause exists to
permit late intervention, the Commission will consider whether
{1) the movant had good cause for f£iling the motion late, (2) any
disruption in the proceeding would result from permitting the
intervention, (3) the movant’'s interest is not adequately
1epresented by other parties in the proceeding, and {4) any
prejudice to or additional burdens ypon the existing parties

might result.

Settlers requests late intervention in the Project Nao. 4656
proceeding because it believes that the proposed Project No. 4656
may affect Settlers' flow-of-the-river water rights in the Boise
River and Settlers' contractual storage water rightes in the U.S.
Bureau of Reclamation's Arrowrock reservoir. According to
Settlers, recent events, namely the 1987 drought in the project
| area and the lowering of Lucky Peak reservoir water levels to

accommodate construction of the licensed Lucky Peak Project

No. 2832 located downstream from the Arrowrock reservoir,
indicate that operation of Project No. 4656 will have a
potentially disastrous adverse impact upon Settlers and other
water users and would be inconsistent with the primary irrigation
function of the Arrowrock dam and reservoir. Settlers argues
that it is alsc entitled to late intervention because the
commission failed to serve Settlers written notice of the

Districts' application.

DC-A-22

Project No. 4656-002 -2~

The Districts have filed a response in opposition to
Settlers motion to intervene arguing that Settlers has not shown
good cause for filing its motion nearly two years late and that
intervention now by Settlers would disrupt the proceeding. The
Districts also contend that Settlers' lnterests are already
adequately represented by a party to the proceeding, the Pioneer

Irrigation District.

it appears that good cause exists for allowing Settlers to
intervene late. The interests of Settlers may not be adequately
represented by Pioneer or any other party to the proceeding. The
fact that Settlers and Pioneer currently retain the same law firm
and that Settlers has as part of its motion adopted positions
taken by Pioneer in its earlier motion to intervene does not
establish that their interests are the same. Alsg, it has not
been shown how intervention by Settlers would disrupt the
proceeding or prejudice any of the other parties at this stage of
the proceeding. With respect to Settlers not having notice in
writing of the Districts' application, it appears that at the
time of noticing, it was the Commission staff's practice to serve
written notice on municipalities likely to be interested, such as
Settlers, even though Section 4(f) of the FPA did not require
such written notice when the application is filed by a
municipality such as the Districts. 1In light of these
considerations, intervention by Settlers would not be contrary to

the public interest.

Pursuant to Section 175.302 of the Commission's regulations,
18 C.F.R. § 375.302 (1987}, Settlers is permitted to intervene in
the abave-captioned proceeding subject to the Commission's rules
and regulations under the Federal Power Act, 16 U.S.C. §§ 79la-
825r. Participation of Settlers shall be limited to matters set
forth in its motjion to intervene. The admission of Settlers
shall not be construed as recognition by the Commission that
Settlers might be aggrieved by any order entered in this

proceeding.
T :
Lois D. Cashell - 7

Acting Secretary
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UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

Boise-Kuna Irrigation District, ) Project No. 4656-0{2

ct al.

NOTICE GRANTING LATE INTERVENTION
{November &, 1987}

On June 5, 1987, the Settlers Irrigation District (Settlers)
filed an untimely motion to intervene in the proceeding involving
the Boise-Kuna, Nampa and Meridian, wWilder, New York, and Big
Bend Irrigation Districts' (Districts) jointly filed application
for license for the proposed Arrowrock Project No. 4656, to be
laocated at the federal Arrowrock reservoir in Elmore, Boise, and
Ada Counties, Idaho. The deadline for filing motions to
intervene in the proceeding was September 23, 1985,

Under Rule 214{(d) of the Commission's regulations, 18 C.F.R.
§ 385.214(d) (1987), in determining whether good cause exists to
permit late intervention, the Commission will consider whether
{1) the movant had good cause for filing the motion late, (2) any
disruption in the proceeding would result from permitting the
intervention, (3) cthe movant's interest is not adeguately
tepresented by other parties in the proceeding, and {(4) any
prejudice to or additional burdens upon the existing parties
might result.

Settlers requests late intervention in the Project No. 4656
proceeding because it believes that the proposed Project No. 4656
may affect Settlers' flow-of-the-river water rights in the Boise
River and Settlers' contractual storage water rights in the U.sS.
Burcau of Reclamation's Arrowrock reservoir. According to
Settlers, recent events, namely the 1987 drought in the praject
arca and the lowering of Lucky Peak reservoir water levels to
accommodate construction of the licensed Lucky Peak Project
No. 2832 located downstream from the Arrowrock reservoir,
indicate that operation of Project No, 4656 will have a
potentially disastrous adverse impact upon Settlers and other
water users and would be inconsistent with the primary irrigation
function of the Arrowrock dam and reservoir. Settlers argues
that it is also entitled to late intervention because the
Commission failed to serve Settlers written notice of the
Districts' application.

DC~A-22

Project No. 4656-002

The Districts have filed a response 'in opposition to
Settlers motion to intervene arguing that Settlers has not shown
good cause for filing its motion nearly two years late and that
intervention now by Settlers would disrupt the proceeding. The
Districts also contend that Settlers' interests are already
adequately represented by a party to the proceeding, the Pioneer
Irrigation District.

It appears that good cause exists for allowing Settlers to
intervene late. The Interests of Settlers may not be adequately
represented by Picneer or any other party to the proceeding. The
fact that Settlers and Pioneer currently retain the same law firm
and that Settlers has as part of its motion adopted positions
taken by Pioneer in its earlier motion to intervene does not
establish that their interests are the same. Also, it has not
been shown how intervention by Settlers would disrupt the
proceeding or prejudice any of the other parties at this stage of
the proceeding. With respect to Settlers not having notice in
writing of the Digtricts' application, it appears that at the
time of noticing, it was the Commission staff's practice to serve
written notice on municipalities likely to be interested, such as
Settlers, even though Sectioh 4(f) of the FPA did not require
such written notice when the application is filed by a
municipality such as the Districts. In light of these
considerations, intervention by Settlers would not be contrary to
the public interest.

Pursuant to Section 375,302 of the Commission's regulationg,
18 C.F.R. § 1375.302 (1987), Settlers is permitted to intervene in
the above-captioned proceeding subject to the Commission's rules
and regulations under the Federal Power Act, 16 U.S.C. §§ 79la-
825r. Participation of Settlers shall be limited to matters set
forth in its motion to intervene. The admission of Settlers
shall not be construed as recognition by the Commission that
Settlers might be aggrieved by any order entered in this
proceeding.

Lois D. Cashell
Acting Secretary

MICRCFILKIED
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Form 204-p J— STATE OF IDAHO —

e DEPARTMENT OF WATER RESOURCES
COMMENCEMENT OF WORKS

Permit No. _63-9019
Name(s) of Permit Holder(s):
Post Office Address:

kﬂ
A | hereby certify that construction of diveriﬁl; i for'the above referenced
permit began on __May 25, (‘1’9'8)4 W_ﬂ' I und pand that | must
ate,
continue to develop the water system due d&geh:‘é © maintain a valid
permit.
O 1 hereby certify that construction of diverting works on the above refereneéd

project has not yet begun due to the foliowing /e?son beyond m}/eo‘htrol‘
, L ol
LA

- ' Signaturd of Pe. .
Gerald Guentz.r Chairman’

“Note: A Hinancing difficulty is 10 / 1 / 84

not an scceptable resson. Date




Boise Proijec

214 Broadway

Boise, Idaho
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March 18, 1988

Pioneer Irrigation District
Box 426
Caldwell, ID 83606

Gentlemen:
Re: Permit No. 63-9019 - Boise Project Board of Control

Enclosed is a copy of the Order Adopting Amended Proposed Memorandum
bDecision and Order and Amended Proposed Memorandum Decision and Order.

Any one who disagrees with the decision of the department may request
rehearing before the Director within 20 days or may appeal directly to
the district court within 30 days of the date the decision is mailed.

Sincerely,

L. GLEN SAXTON
Chief, Operations Bureau

Enclosures

c: Pioneer Irrigation Dist.
Boise Kuna Irrigation Dist.

Wilder Irrigation Dist. Mmmﬂwu
William F. Ringert

Ray D. Givens

Big Bend Irrigation Dist. APR 04 1988

Scott L. Campbell
Randall C. Fredericks

Don A. Olowinski
Nampa-Meridian Irrigation Dist.
New York Irrigation Dist. w.




ELAM, BURKE axp BOYD

ATTORNEYS AND COUNSELORS AT LAW

Boise OfricE

702 WEST 1DAHO

POST OFFICE BOX 1559
BOISE, IDAHO 83701
TELEPHONE 208-343-5454

CANYON COUNTY OFFICE
120 SIXTH STREET SCUTH
POST OFFICE DRAWER E
NAMPA, IDAHO 83653
TELEPHONE 208-486-9222

R. Keith Higginson, Director
Department of Water Resources

1031 North Orchard
Boise, lIdaho 83702
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FER 181938

ISE OFFICE
LAUREL E. ELAM (lae;-%ﬂmmtﬂtvw%ﬁr Res@tﬂ’ces

CARL A. BURKE (1898-1981)
CARL F. BURKE

PETER J, BOYD

J. RAY DURTSCHI

M. ALLYN DINGEL, JR.
JACHK 8. GJORDING
JOHMN MAGEL

DAVID B. LINCOLN
RICHARD C. MELLON, JR.
ROBERT M, TYLER, JR.
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CANYON COUNTY OFFICE

WILLIAM F, YOST

February 17, 1988

Re: Petition to Cancel Permit No. 63-9019

Dear Director Higginson:

I enclose Pioneer Irrigation District’s Exceptions to Proposed

Memorandum Decision and Order.

SLC:jc
Enclosure

cc Board of Directors (w/enc.)

Very truly yours,

ELAM, BURKE & BOYD

Scott L. Campbell
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Peter J. Boyd
Scott L. Campbell
ELAM, BURKE AND BOYD Department of Water Resources
702 wWest Idaho
P.0O. Box 1559
Boise, Idaho 83701
(208) 343-5454

Attorneys for Petitioner

BEFORE THE DIRECTOR GOF THE DEPARTMENT
OF WATER RESQURCES OF THE
STATE OF IDAHO

Respondent.

IN THE MATTER OF PETITION TO )
CANCEL PERMIT NO. 63-9019 )
)
)
PIONEER IRRIGATION DISTRICT, )
]
Petitioner, ) EXCEPTIONS TO PROPOSED
) MEMORANDUM DECISION
V. ) AND ORDER
)
BOISE PROJECT BOARD ) SOURCE: Boise River
OF CONTROL, ) COUNTY: Ada
)
)
)

COMES NOW Pioneer Irrigation District, by and through its
counsel of record, and hereby presents the following Exceptions
to Proposed Memorandum Decision and Order issued in the above-
captioned matter on February 2, 1988. These exceptions are being
presented pursuant to Idaho Code sections 42~1701A and 67-5211,
as well as Rule 10, 2, 2. of the Rules and Regulations for
Practice and Procedure before the Department of Water Resources,

state of Idaho. The petitioner specifically i
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portions of the proposed decision to which exceptions are made
and specifically states the grounds for those exceptions as
follows:

FINDINGS OF FACT

Paragraph 8: The resolutions referred to in this paragraph
did not authorize the Boise Project Board of Control to file an
application for Permit No. 63-9019. None of the resolutions made
any specific reference to application for Permit No. 63-5019, nor
did they refer to any pending application for a water permit for
production of electricity at Lucky Peak Dam. Moreover, the
resolutions authorize the Secretary and Chairman of the Boise
Project Board of Control to execute applications only after the
"concurrence of the other Districts comprising the Boise
Project."™ There is no evidence in this record demonstrating that
this concurrence took place.

In this regard, it should be pointed out, and the Director
should take official notice pursuant to Rule 9, 16. of the Rules
and Regulations of Practice and Procedure, that the Boise
Project, United States Reclamation Act Project, includes lands
located within the Arrowrock Division, as well as the Payette
Division. The irrigation districts located within the Arrowrock
Division of the Boise Project include:

(1) Pioneer Irrigation District;

{(2) Settlers Irrigation District;

{3) Boise-Kuna Irrigation District;

(4) New York Irrigation District; f’i&?ﬁgfl

(5) Nampa-Meridian Irrigation District; w{”
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{6) Big Bend Irrigation District; and

(7) Wilder Irrigation District.

The Payette Division of the Boise Project includes lands
located within the following irrigation districts:

{1) Black Canyon Irrigation District, and

{2) Emmett Irrigation District.

There is no evidence in the record that all of these
districts concurred in authorizing the Secretary and Chairman of
the Boise Project Board of Control to execute the pertinent
applications. (Exhibits 7-11.)

Paragraph 9: On December 7, 1977, the Department notified

the Boise Project Board of Control that application for Permit

No. 63-9019 would be approved pending issuance of the Federal

Power Commission license and completion of any other agreements
necessary for the Boise Project Board of Control to use Lucky
Peak Dam for power production. (Exhibit 13.)

Paragraph 11: On April 23, 1984, the Board did not enter
into a Power Purchase and Sales Contract with the city of
Seattle. Instead, the Nampa-Meridian, Boise-Kuna, Wilder, and
Big Bend Irrigation DPistricts entered into such a contract on
that date as individual irrigation districts. (Exhibit 31.)

Paragraph 12: On May 11, 1984, the New York Irrigation
District did not relinquish all interest in Permit No. 63-9019 to
the four remaining districts. Permit No. 63-9019 had not been
issued at that time, so it was merely an application for a permit
on that date. Also, this factual finding conflicjﬁi irectly with
paragraph 23 of the Conclusions of Law of the Propos# 171

Ap
EXCEPTIONS TO PROPOSED R 04 1988
MEMORANDUM DECISION AND ORDER — 3

—




Decision and Order which concludes that the New York Irrigation
Company [sic} did not transfer the permit as contemplated by
Idaho Code section 42-207. (Exhibits 6, 25, and 26.)

Paragraph 14: The Board did not commence construction of the
Project on May 25, 1984. Construction of the Project began on
that date, but the Board was not involved because of the with-
drawal from participation by the New York Irrigation District.
(Exhibits 25, 26, 27, and 31.)

By resolution, dated May 11, 1984, the New York Irrigation
District withdrew from involvement in the Project, except for
receipt of 9.5 percent of the profits. By terms of the agreement
dated May 11, 1984 (Exhibit 27), the New York Irrigation District
consented to the Nampa-Meridian, Boise-Kuna, Wilder, and the Big
Bend Irrigation Districts proceeding with the financing,
construction, and operation and maintenance of the Project.
{Section 2 of Exhibit 27.)

Additionally, by terms of the agreement, the New York Irri-
gation District disclaimed any rights or privileges under the
Power Purchase and Sales Contract and disclaimed all right,
title, and interest in and to any facilities constructed pursuant
to such license, water permit, or power sale agreement. {Sec-
tion 2 of Exhibit 27.) Consequently, the construction of the
Project was commenced by the city of Seattle under contract with
the Nampa-Meridian, Boise-Kuna, Wilder, and Big Bend Irrigation
Districts, as the Steering Committee of the Lucky Peak Hydro-
electric Project. (Exhibits 26, 27, and 31.)

]
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Paragraph 15: The Board did not issue any revenue bonds to
finance the construction of the Project; instead the Boise-Kuna
Irrigation District issued $154,000,000 of revenue bonds in order
to finance construction of the Project. {(Affidavit of Ruth L.
Keeth and section 1l(c¢) and 5(h) of Exhibit 31.)

Paragraph 19: Pioneer Irrigation District, the petitioner,
possesses three natural flow water rights on the Boise River and,
by contract, storage rights in Lucky Peak Reservoir. (Paragraph
LXXVI, page 31 of Exhibit 39.)

CONCLUSIONS OF LAW

Paragraph 18: The petitioner disagrees with the following
statement contained in paragraph 18: "Although the definitions
of ‘person’ in I.C. sections 42-242 and 42-4002 are not control-
ling in this proceeding, there is no compelling reason to adopt a
more narrow definition for this act [sic). Using the language of
I.C. sections 42-242 and 42-4002, the Board falls within the
meaning of ‘person’ as defined in either statute.”

This conclusion ignores the plain and ordinary meaning of the
terms "person" and "association of persons™ which the Department
is compelled to apply under accepted rules of statutory construc-
tion. Additionally, this conclusion ignores the restrictive
language "in this act" which applies to the language of Idaho
Code sections 42-242 and 42-4002. (See discussion on pages 26-27
of Reply Memorandum in Support of Petition to Cancel Water Permit

No. 63-9019.)

EXCEPTIONS TO PROPOSED
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Paragraph 19: The Board was not an authorized agent for the
five irrigation districts with respect to application for Permit
No. 63-9019. (See exception to paragraph 8 under Findings of
Fact and exception to paragraph 20 under Conclusions of Law)

Paragraph 20: The November 1977 resolutions of the five
irrigation districts did not constitute subsequent approval of
the Board’'s earlier action regarding application for Permit
No. 63-9019, nor do the resolutions suggest ratification of the
Board’'s actions with regard to that application. (See exception
to paragraph 8 of Findings of Fact.)

Moreover, the Board's action could not be based upon the
implied authority to perform what is "necessary, usual, and
proper to accomplish the purpose of the express grant of author-
ity."” Here, the express grant of authority is contained in the
1926 contracts, which specifically limit the Board’s power to the
operation and maintenance of the portion of the New York Canal
and lateral canals downstream of the diversion dam, plus Deer
Flat Reservoir. (Paragraph 42, Exhibit 1; paragraph 21,

Exhibit 2; paragraph 40, Exhibit 3; paragraph 42, Exhibit 4;
paragraph 38, Exhibit 5; and pages 16-20 of Reply Memorandum in
Support of Petition to Cancel Water Permit No. 63-9019.)

No stretch of the imagination could produce a conclusion that
the Lucky Peak Hydroelectric Project is "necessary, usual, and
proper to accomplish the purpose of ‘this express grant of
authority.’"

There is also nothing in the record, and the proposed deci-
sion makes no reference to any evidence in zggecord, to support

EXCEPTIONS TO PROPOSED Hmfﬂ
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the conclusion that "the Board had at least apparent authority to
act for the five districts as reasonable men conversant in the
administration of water and were justified in believing the Board
was acting pursuant to existing authority.”

Paragraph 21: It does indeed make a difference whether the
Board is characterized as a "person" or "agent." If the Board is
not a "person"” or "association of persons" under the definition
of Idaho Code section 42-206, it cannot meet the reguirements of
the statute. In short, any "agent" must also be a "person" or
"association of persons" and be "an actual bona fide resident or
residents of the state of Idaho," in order to qualify under the
statutory requirements. 1In short, an "agent" must still be at
least a "person" or "association of persons” to meet the thresh-
old requirements of the statute. The Board does not qualify in
either respect.

Paragraph 23: 1If, in fact, the "Board was the holder of the
permit both before and after the date of the transaction," and
"[t]herefore there was never a transfer of the permit as con-
templated by Idaho Code section 42-207" then Idaho Code sec-
tion 42-301 has clearly been violated. The Board has not
commenced construction of the Project, nor has it completed
one-fifth of the construction work within one-half of the time
for completion of the construction, as required by Idaho Code
section 42-301. (Royce VanCuren Depo., pp. 6-12; Carl Padour
bepo., pp. 10-16.) Instead, construction of the Project has been

undertaken by the so called "Steering Committee" established by

CROFLii
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the Power Purchase and Sales Agreement (Exhibit 31), not by the
Board, the "holder of the permit."

In short, the Board cannot have it both ways. If, in fact,
it was the holder of the permit both before and after the date of
the transaction of the New York Irrigation District with the
other four irrigation districts, pursuant to the May 11, 1984,
agreement, then the Board has failed to satisfy the requirements
of Idaho Code section 42-301, and the Department must cancel the
permit under that provision. On the other hand, if the New York
Irrigation District is deemed to have transferred its interest to
the remaining irrigation districts, the record demonstrates that
the requirements of Idaho Code sections 42-206 and 42-207 have
been violated.

Paragraph 24: The petitioner brought the Petition to Cancel
Water Permit No. 63-9019 pursuant to Idaho Code section 42-302 as
well as Idaho Code sections 42-205, 42-206, and 42-208. Addi-
tionally, the Department of Water Resources has an independent
obligation to cancel permits where the owners have failed or
neglected to comply with the requirements of Idaho Code section
42-301. (See Idaho Code § 42-311.)

CONCLUSION

The Department of Water Resources is required to enforce the
statutory enactments of the Idaho legislature. Such enforcement
must comport with the language of the statutes and cannot con-
veniently ignore previously unrecognized errors committed by the
Department in the enforcement of these provisions. The peti-
tioner in this matter has brought these errors to the attention
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of the Department and again requests that the Director recognize

that the laws of the state of Idaho require the Director to

revoke or cancel Water Permit No.

63-90189.

DATED This [[Zt day of February, 1988.

ELAM, BURKE AND BOYD

By

§¥ott L. Campbell,
Attorneys for Petit

CERTIFICATE OF MAILING

I HEREBY CERTIFY That on this chgt-day of February, 1988, 1

caused a true and correct copy of the above and foregoing instru-

ment to be mailed, postage prepaid, to:

Don A. Olowinski
HAWLEY TROXELL ENNIS & HAWLEY
One Capital Center

Boise, Idaho

83701

Raymond D. Givens
GIVENS, McDEVITT, PURSLEY, WEBB & BUSER
277 North Sixth Street

Boise, Idaho

Randall C.

83702

Fredericks

CLEMONS, COSHO & HUMPHREY
815 West Washington

Boise, Idaho

83702

William F. Ringert

RINGERT, CLARK, HARRINGTON,
REID, CHRISTENSON & KAUFMAN

599 West Bannock Street

Boise, Idaho

Larry Sullivan

83702

SCHROEDPER, HUTCHENS & SULLIVAN

P.0. Box 220
Vale, Oregon
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Bobby D. Fleenor

Hearing Officer

Department of Water Resources
1301 North Orchard

Boise, Idaho 83702

Scott L. Campgeff ”

CERTIFICATE OF HAND DELIVERY

1 HEREBY CERTIFY That on this _[Ztt:day of February, 1988, I
caused a true and correct copy of the above and foregoing instru-
ment to be hand delivered to:

R. Keith Higginson
Director
Department of Water Resources

1031 North Orchard
Boise, Idaho 83702

A

Scott' L. Campﬁéll 1
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EraMm, BURXE AND BoYD
ATTORNEYS AND COUNSELORS AT LAW
FIRST INTERSTATE BUILDING
702 WEST IDAHO
POST OFFICE BOX I559
BOISE, IDAHO 837011559

Bobby D. Fleenor

Hearing Officer

Department of Water Resources
1301 North Orchard

Boise, ID 83702




STATE OF IDAHO
OFFICE OF THE ATTORNEY GENERAL

Jim JONES BOISE B3720 DEPARTMENT OF WATER RESQURCES
STATEHousE. Boise. loawo 83720
TELERHONE: (Z0B) 334-4448

ATTORNEY GENERAL

February 10, 1987

Scott Campbell, Esquire

ELAM BUREKE & BOYD

Attorneys at Law

First Interstate Bank Building
Boise, Idaho 83702

Re: Pioneer Irrigation District vs. Boise Project
Board of Control, Permit No. - 0ye- - -

Dear Mr. Campbell:

Enclosed is the original and one copy of the transcript of
Ray Givens' testimony at the December 18, 1986 hearing on the
above referenced matter.

The transcript is 37 pages long. I.R.C.P. B3(K) through
reference to I.C. § 1-1105 provides for a fee of $2.00 per page,
therefore the fee for preparing the transcript is $74. Please
remit this amount to Roberta Garrett, Idaho Department of Water
Resources.

I apologize for taking so long to prepare this, your request
came at a very busy time. If you have any questions regarding
the preparation of ‘this transcript, you may contact me 334-4448.

%
‘{\ ANQ Sincerely,

l\\ »\\A //Lﬂ»z"mﬂf s L/Z/M\d

N
i FLMED |

Q{ Debra L. Cline
' Legal Secretary
APR u4 1958 !

Enclosures

cc: Roberta Garrett
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Re: No. 63-9019 — Boise Project Board of Control

Place: 10th Floor Large Conference Room, State Towers Bldg., Boise, ID
Date: Thursday, December 18 - Friday, December 19 - December 22, 1986
) 9:00 a.m. - 5:00 p.m.
Hearing conducted by: Bob Flecino, ¥ Tiave Tott (]
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Boise Project Board of Control, Lucky Peak Dam

Although three days have been set aside for the hearing on this
matter, we reiterate our request that the parties abbreviate the
proceeding to the extent possible via stipulations, etc., to enable
preparation of a proper record in an expeditious manner.

Sincerely,

%E.’r"mﬂé\

DAVID R. TUTHILL, JR., P. E.
Manager, Western Reqional Office

DRT: jp

c.c. Niel Stessman Howard Fuller

Carter Fritschle - = John Hockberger, Jr. . -'*:fﬁgg%v- -

Denald J. Sayre Fred Houston
Lawrence V. Gray Don Smitchger

I, hereby, certify that on the 1L$gj\of November, 1986, 1 caused
this letter, and the two enclosures, to be mailed postage prepaid to the
addressees on the letter as well as those shown to receive carbon copies.

Judy Pense \

Secretary

\
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DEPARTMENT OF THE ARMY

OFFICE OF THE ASSISTANT SECRETARY
WASHINGTON, OC 20310-0103

Degartment o \Water Resources

9 ¢ OCT 1986

Honorable Robert T. Stafford

Chairman

Committee on Environment and
Public Works

United States Senate |,

Washington, D. C. 20510

Dear Mr. Chairman:

A resolution adopted January 5, 1959, by the
United States Senate Committee on Public Works
requested a review of prior water resource development
feasibility reports with a view to determining whether
any modification of the existing project is advisable
at this time, with particular reference to the
addition of facilities for generation of hydroelectric
power at Lucky Peak Reservior on Boise River, Idaho.

The review requested by the Committee has been
completed with a finding that adding hydroelectric
power generating facilities at the existing Lucky Peak
Dam site, would be feasible. However, the Boise
Project BRoard of Control, a local. public body, has
received a Federal Energy Regulatory Commission
hydropower license (No. 2832) and has _initiated
construction of hydroelectric facilities at Lucky Peak
Dam. Therefore, further consideration of Federal
hydropower at this project is not warranted.

The Office of Management and Budget agrees that
no further consideration 1is warranted and requests
that Congress be advised of the Administration’'s
position on this project. A copy of its letter |is
enclosed.

Sincerely,

(Signed) Stovem Deba @W
Robert K. Dawson
Assistant Secretary of the A
(Civil Works)

Enclosure 4P/¢‘)

CF: State of Idaho w/cy OMB cmts & dtd CCE rept. Vg aﬂﬂ?
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EXECUTIVE OFFICE OF THE PRESIDENT

OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

0CT 9 1986

Honorable Robert K, Dawson

Assistant Secretary of the Army
for Civil Works

Room 2E570 - Pentagon

Washington, D.C. 20310

Dear Mr. Dawson:

On August 28, 1985, you sent this office a copy of the
supplemental report of the Chief of Engineers regarding
authorization of Federal hydroelectric power at Lucky Peak Dam,
Idaho, with your recommendations and draft transmittal letter to
Congress,

You recommend that the Administration give no further
consideration to Federal hydroelectric power at Lucky Peak Dam,
since a non-Federal entity has received a FERC license and
initiated construction of power facilities at the site., The
Office of Management and Budget agrees that no further
consideration is warranted, Please advise the Congress of the
Administration”s position on this project,

E. Crab
Deputy Associate Director
for Natural Resources
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DEPARTMENT OF THE ARMY
OFFICE OF THE CHIEF OF ENG INEERS
WASHINGTON, D.C. 20314

17 March 1980

SUBJECT: Lucky Peak Dam and Lake, Idaho, Modification Study

THE SECRETARY OF THE ARMY

1. I submit for transmission to Congress my report on Lucky Peak Dam and
Lake, Tdaho, Modification Study. It is accompanied by the reports of the
Board of Engineers for Rivers and Harbors and the District and Division
Engineers. These reports are in partial response to a resolution adopted
27 July 1962, and satisfies a resolution adopted 5 January 1959, both by
the Committee on Public Works of the United States Senate. The 1962
resolution granted a general study authority to determine the advisability
of further development of the land and water resources to meet regional
requirements along the Columbia River and its tributaries. The 1959
authority specifically requested studies for the addition of hydroelectric
power at the Lucy Peak Project.

2. The Distriet and Division Enginecers rccommend authorization for
construction of a hydroelectric generating facility at the existing Lucky
Peak Dam. Their recommended plan comsists of constructing a poweriiouse
with a total generating capacity of 75 megawatts near the downstream end
of the existing outlet works. The existing outlet tunnel would be
strengthened and a bifurcation facility added. A surge tank is also
included to regulate pressures in the event of an emergency shutdown of
the powarhouse. The District Engincer estimated the first cost of the
proposed improvements, based on October 1976 price levels, to be
$55,500,000 all of which would be Federal. The annual charges, based on a
100~year period for economic analysis and an interest rate of 6-3/8
percent, are estimated at $4,268,000, including an additional $271,000 for
operation, maintenance, and normal replacements. The District Engineer
estimates the average annual benefits at 8,248,000, resulting in a
benefit-cost ratio of 1.9. The Division Engineer indicates that use of
the prescribed Federal interest rate of 6-5/8 percent would not have a
significant impact on project economic justification.

3. The Board of Engineers for Rivers and Harbors concurs generally in the
findings of the reporting officers and recommends authorization of
proposed modifications to the Lucky Peak Dam and Lgke in the interest of
hydroelectric power generatiorn. However, the Boa that, during
post authorization planning, further coordination d with
the State of Idaho concerning possible diversion of Bois er.f

1w
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DAEN-CWP-A
SUBJECT: Lucky Peak Dam and Lake, Idaho, Modification Study

It also believes that additional studies should be conducted to determine
the most efficient plant configuration, the potential for water quality
problems in the proiect tailwater and any corrective measures necessary,
and the appropriate allocation of costs to power. The Board further
recommended that the Chief of Engineers be authorized to determine, in
cooperation with the wmarketing agency, the appropriate accounting for
power costs., The date of the Board's report is 21 June 1978.

4, O©On 28 January 1979, the Boise Project Board of Control filed and appli-
cation for a license with the Federal Energy Regulatory Cowmission (FERC)
to construct the hydroelectric power facilities at Lucky Peak. By letter
dated 23 April 1979, the Idaho Department of Water Resources informed me
that the Idaho Water Resources Board, after evaluating the recommendations
of the U. S. Army Corps of Engineers and those of the Boise Project Board
of Control, corncluded that the latter offered more benefits to the people

" of Idaho than the proposal of the Corps of Engineers. The Water Rescurces

Board, however, qualified their support by identifying several unresolved
issues, solutions to which are necessary before construction can begin.
These qualifications are listed below.

a. An equitable contract between the Boise Project Board of Control
and an Idaho electrical utility is successfully negotiated.

b. A license is granted by the Federal Energy Regulatory Commission
for construction.

c. The landholders within the Boise Project Board of Control service
area endorse the contract and project.

d. Lepgal issues surrounding transfer of the Boise Project Board of
Control power right at Arrowrock Dam to Lucky Peak are resolved.

e. The Boise Project Board of Control and its member districts
utilize net revenues gained from this project to rehabilitate and improve
their irrigation system and to participate in solving other problems on
the Boise River System.

f. That the Boise Project Board of Control utilize a portion of the
net revenues to maintain the channel of the Boise River in cooperation
with other agencies or organizations existing for the purpose.

S. At the present tiwme, the dewand for energy in southern Idaho exceeds
the area's supply, thereby necessitating imports from neighboring states.
After 1983, such iwmports will be unavailable resulting in power deficits
if additional generation is not installed. There is no question concern-

"ing the need for and the economic justification allation of

generating facilities at Lucky Peak. mw,mfn

. ) APR 04 1948
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DAER-CWP-A
SUBJECT: Lucky Peak Dam and Lake, Idaho, Modification Study

6. Lucky Peak was constructed by the Corps of Engineers in 1955 as a part
of the Boise River System (Lucky Peak, Arrowrock, and Anderson Ranch). It
is operated by the Corps of Engineers under an agreement between the U.S.
Burcau of Reclamation {now Water and Power Resources Service) and the
Corps of Engineers whereby the three projects are operated as a system to
provide the maximum benefits for flood control, irrigation, fish and
wildlife, and recreation to the people of Idaho. The project, therefore,
embodies multiple~purpose capabilities.

7. There presently exists throughout the nation 24 Corps of Engineers
project at which hydroelectric generating facilities have been installed
by non-Federal entities. 1In each instance, howcver, the Federal project
is a single~purpose development for navigation, debris control or other
project function. None of these projects embodies multiple-purpose
development nor has the significant capability for river regulation
embodied in the Lucky Peak project.

8. The Federal Energy Regulatory Commission (FERC) licenses all
non-Federal power developments. Applications are referred to my office
for review and comment pursuant to the Federal Power Act of 1920, as
amended. Staff review by my office insures that functions for which the
Federal Government has responmsibility, such as navigation, are not
adversely affected. The Corps of Engineers has general requirements for
non-Federal hydrcelectric plant construction at its projects which become
a part of the license, if issued. Construction of a power plant by the
Boise Project Board of Control at Lucky Peak will require a FERC license.
I have this date provided my views and comments to FERC on the Boise
Project Board of Control's application for a license to construct power
generating facilities at Lucky Peak.

9. The Corps of Engineers' plan for adding a powerplant at Lucky Peak
differs from that of the Boise Project Board of Control's principally in
that the Corps of Engineers' proposal would make use of the existing
outlet works whereas the Boise Project Board of Control would construct a
new 23-foot tunnel adjacent teo the existing tunnel which would serve as
the principal outlet for all purposes with the existing outlet kept as an
emergency outlet. I find the Boise Project Board of Control's plan
unacceptable gince the blasting required to construect the tunnel could
‘jeopardize the integrity of the existing outlet and the structural
integrity of the dam. The Corps of Engineers has a responsibility to
protect the federal investment and must retain approval of the design and
construction of all modifications to the existing facilities.

Mgy
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DAECK-CWP-A
SUBJECT: Lucky Peak Dam and Lake, Idaho, Modification Study

10. Operation of the powerplant must be subservient to the authorized
purposes of the project and to the memoraudum of understanding between the
Corps of Engineers and the Water and Power Resources Service (formerly the
Bureau of Reclamzation) regarding operation of the Boise River storage
projects, This would include scheduling of maintenance of joint use
facilities as well as scheduling of releasecs for authorized project
functions. Operation of the plan of the Boise Project Board of Control,

as presently contemplated, would not affect presently authorized functious.

11. T see no conflict with the Boise Projzct Board of Control's desire to
develop the hydroelectric potential at Lucky Peak with that of a similar
plan by the Corps-of Engineers provided the plan meets Corps design, con-
struction, and operational approval. I am concerned, however, with the
present and projected energy shortages in this area and the contribution
hydroelcctric development at Lucky Peak coull mzka regardless of the
constructing entity. It is essential that this development take place.

12. The President, in his June 1978 water policy message to Congress,
proposed several changes in cost sharing for water resources projects to
allow a state to participate moie actively in project implementation
decisions. Thesc changes include a cesh contribution from the benezFiting
state of five precent of first costs of construction assigned to
nonvendible project purposes and ten percent of costs assigned to vendible
projcct purposes. The contributing state would share with the Federal
Government the revenue from vendible outputs in proportion to its share of
project costs. In the event of Federal construction, application of this
policy to the Lucky Peak Modification Project requires a total contribution
from the State of Idaho of an estimated $7,460,000 in cash (10 percent of
$74,600,000 total estimated first costs of construction assigned to
vendible project purposes, based on October 1979 price levels). The State
would share net power revenues from the project in like proportion. Net
power revenues are defined as the gross receipts from power output less
all operation and maintenance costs allocated to power.

13. 1In arriving at my recormendations, I considered several optioms.
These options are summarized as follows:

a. U. S. Army Corps of Engineers construction and operation, as .
recommended by the reporting officers. This option fully recognizes the
Corps role and responsibilities in the existing project.

b. Boise Project Board of Control, construction and operation. This

recognizes the non~Federal role in water resource decisions, development,
and marketing. The Corps of Engineers would participate through approvals

of engineering documents, and under its regulat mﬁlblhtms.

APR 04 1949
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DAEN-CWP-A
SUBJECT: TLucky Peak Dam and Lake, Idaho, Modification Study

c. U. 8. Army Corps of Enzineers construction, and Boise Project
Board of Control operation. This recognizes the Corps interest in the
structural integrity of engineering modifications in the existing project,
and the non-Federal role in marketing the power. Construction financing
would be by the Federal Government with repayment by the Board of Control.

d. U. S. Army Corps of Qngineers development only if the Boise
Project Board of Control fails to develop power within three years sub-

sequent to passage of a Water Resources Development Act containing this
recommendation.

14. Annual charges, based on a 100-year period of economic analysis, the
current interest rate of 7-1/8 percent, and October 1979 price levels are
estimated to be $6,146,000, Average annval benefits are estimated to be
$13,376,000, resulting in a benefit-cost ratio of 2.l.

15, Based on the above, 1 concur with the views and recommendations of the

Board of Engineers for Rivers and Harbors and recommend authorization of
power facilities subject to the following exceptions:

a. Construction and operation of the hydroelectric power facilities
by the Boise Project Board of Control;

b. Desipgn, construction, operation and mzintenance of the
hydroelectric facilities at Lucky Peak subject to my approval;

¢. To insure development of the hydroelectric potential, Federal
construction of the Corps' proposed plan should the Boise Project Board of
Control fail to initiate construction within three years subsequent to
passage of a Water Resources Development Act containing this
recommendation; and

d. Under the President's cost sharing policy, the State of Idaho
enter into an agreement to provide 10 percent of project costs should

Federal comstruction be undertaken.

"Major General, USA
Acting Chief of Engineers
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DEPARTMENT OF THE ARMY
OFFICE OF THE CHIEF OF ENGINEERS
WASHINGTON, D.C. 20314-1000

REPLY TO
ATTENTION OF:

DAEN-CWP-A August 5, 1985
SUBJECT: Lucky Peak Dam and Lake, Idaho, Modification Study.

THE SECRETARY OF THE ARMY

1. This supplements the Chief of Engineers report on the
addition of hydroelectric power at Lucky Peak Dam, transmitted
to you in March 1980.

2. In his report, my predecessor recommended authorization
of a Federal hydropower installation at Lucky Peak, provided
local interests failed to initiate construction of such a
development within three years of authorization.

3. I am advised by the reporting officers that the Boise
Project Board of Control has initiated construction of a
non-Federal hydropower project at Lucky Peak, similar to the
plan recommended by the Chief of Engineers, under provisions
of FERC License Number 2832. Therefore, the recommendation
for Federal authorization has been precluded.

4. Accordingly, the reports of the Secretary of the Army and
the Chief of Engineers need be provided tc the Congress only
for information in response to the two Committee Resolutions
cited in my predecessor's report of 17 March 1980.

LT
ETR. FRGTTI I

Lieutenant General, USA
Chief of Engineers
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LAUREL E. ELAM (1888-1974)
CARI. A. BURKE {(1898-1981)
CARL P. BURKE

PETER J. BOYD

J. RAY DURTSCHI

M. ALLYN DINGEL, JR.

JACK S, GUORDING

JOHN MAGEL

DAVID B, LINCOLN
RICHARD C. MELLON, JR.
ROBERT M, TYLER, JR.
JAMES D, LARUE

RANDALL A&, PETERMAN
WILLIAM J. RUSSELL

KAYE L. O'RIORDAN

RYAN P, ARMBRUSTER
DAVID E. COMSTOCK

ELAM, BURKE anp BOYD

ATTORNEYS AND COUNSELORS AT Law

FiRST INTERSTATE BUILDING
702 WEST IDAHO

POST OFFICE BOX 1559
BOISE, IDAHO B3701
TELEPHONE 208-343-5454
TELECORIER 208-343-545%54

December 11,

HAND DELIVERED

David R. Tuthill, Jr.

Manager, Western Regional Office
Idaho Department of Water Resources
450 W. State Street

Boise, Idaho 83720

Re: Petition to Cancel Water Permit No. 63-9019
Dear David:

I have enclosed a

MELVILLE W. FISHER IL
WILLIAM G. DRYDEN
TODD J. WILCOX

PETER C, K. MARSHALL
KENNETH M. SEBBY
TRUDY HANSON FOUSER
D. ALAN KOFCED

SCOTT L. CAMPBELL
BOBBI KILLIAN DOMINICK
W. DALLAS BURKHALTER
ALAN CONILOGUE
ELAINE D, HANSON
JEFFERY J. VENTRELLA
BRENDA G. MEIER

JOHN J. JANIS

WENDY E.D,. SMITH*
#PINN. & D.C. BARS ONLY

1986

{ 37 - Beso)

Request for Taking Stenographic Notes by a

Qualified Court Reporter with respect to the above-captioned
matter, Ms. Christie Odiaga is available to take the
stenographic notes on December 18, 19, and 22, 1986.

If you have any questions,

SLC:1s
cc: Board of Directors

please contact me.
Very truly yours,

ELAM, BUREKE AND BOYD

Scott L. Campbell

Pioneer Irrigation District

Hazel Robinson
Peter J. Boyd

MS.
Mr,

Deper

i
oo
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Scott L. Campbell Vagn e

ELAM, BURKE AND BOYD

1010 First Interstate Building
P.O. Box 1559

Boise, Idaho 83701

(208) 343-5454

Attorneys for Petitioner

BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF PETITION TO
CANCEL PERMIT NO. 63-5019 IN
THE NAME OF BOISE PROJECT BOARD

OF CONTROL Permit No. 63-9019

PICNEER IRRIGATION DISTRICT,
Petitioner,

v.

BOISE PROJECT BOARD OF CONTROL,
Respondent.

BOISE-KUNA IRRIGATION DISTRICT,

NAMPA & MERIDIAN IRRIGATION
DISTRICT, NEW YORK IRRIGATION

L A N v N e )

DISTRICT, WILDER IRRIGATICN APR 0
DISTRICT, and BIG BEND 4 1988
IRRIGATION DISTRICT,
Respondent-Intervenors. i
e
M

COMES NOW the petitioner, above named, and hereby makes

REQUEST FOR TAKING OQF
STENCGRAPHIC NOTES BY
A QUALIFIED COURT REPORTER

formal request of the Department that the proceedings hefore the

Department of Water Resources in the above-captiocned matter,

scheduled for December 18, 19, and 22, be taken before Christie

REQUEST FOR TARKING OF STENOGRAPHIC NQTES
BY A QUALIFIED COURT REPORTER - 1




Odiaga, a certified court reporter, who is available to take
stenographic notes of said proceeding on said dates.

This request is made pursuant to Rule 9,21. of the Rules and
Regulations of Practice and Procedure before the Department of
Water Resources.

DATED This | ~ day of December, 1986.

ELAM, BURKE AND BOYD

oy MO (Lol M
Scott L. Campbell , \|JOf the Firm

Attorneys for Petitioner

CERTIFICATE OF MAILING

I HEREBY CERTIFY That on this “ ﬂz day of December, 1986, I
caused a true and correct copy of the above and foregoing instru-
ment to be mailed, postage prepaid, to:

Raymond D. Givens, Esq.
P.0O. Box 2720
Boisgse, Idaho 83701

William F. Ringert, Esq.
P.0O. Box 2773
Boise, Idaho 83701

Randall C. Fredericks, Esq.
1110 First Interstate Bank Bldg.
Boise, Idaho 83702

Don A. Olowinski, Esq.
Rita L. Berry, Esq.
P.0O. Box 1617

Boise, Idaho 83701

Larry Sullivan, Esq.
P.0. Box 220
vale, Oregon 97918

A

4 = . .} .I
REQUEST FOR TAKING OF STENOGRAPHIC NOTES E%B f
BY A QUALIFIED COURT REPORTER —!2 /




Scott L. Campbell

ELAM, BURKE AND BOYD

1010 First Interstate Building
P.0. Box 1559

Boise, Idaho 83701

(208) 343-5454

Attorneys for Petitioner

BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF PETITION TO
CANCEL PERMIT NO. 63-9019 IN
THE NAME OF BOISE PROJECT BOARD

OF CONTROL Permit No. 63-9019

PIONEER IRRIGATION DISTRICT,

REQUEST FOR TAKING OF
STENOGRAPHIC NOTES BY
A QUALIFIED COURT REPORTER

Petitioner,

V.

BOISE PROJECT BOARD OF CONTROL,
Respondent.

BOISE-KUNA IRRIGATION DISTRICT,
NAMPA & MERIDIAN IRRIGATION
DISTRICT, NEW YORK IRRIGATICN
DISTRICT, WILDER IRRIGATION
DISTRICT, and BIG BEND
IRRIGATION DISTRICT,

MERQHWED

APR 04 1yuy

Respondent-Intervenors.

J
__‘ ‘,
COMES NOW the petitioner, above named, and hereby makes- . _ {

formal request of the Department that the proceedings before the

Tt T Tt T T Tt Vit Yt Yt ot Vot St mt” St Vil ot Nt Vot ot omntl gt ot e el

Department of Water Resources in the above-captioned matter,

scheduled for December 18, 19, and 22, be taken before Christie

REQUEST FOR TAKING OF STENOGRAPHIC NOTES
BY A QUALIFIED COURT REPORTER - 1




.Odiaga, a certified court reporter, who is available to take
stenographic notes of said proceeding on said dates.

This request is made pursuant to Rule 9,21. of the Rules and
Regulations of Practice and Procedure before the Department of
Water Resources.

DATED This | day of December, 1986.

ELAM, BURKE AND BOYD

BY - ¥
Scott L. Campbe AOE the Firm
Attorneys for Petitioner

CERTIFICATE OF MAILING

I HEREBY CERTIFY That on this [[jti day of December, 1986, I
caused a true and correct copy of the above and foregoing instru-
ment to be mailed, postage prepaid, to:

Raymond D. Givens, Esqg.
P.0. Box 2720
Boise, Idaho 83701

William F. Ringert, Esg.
P.O. Box 2773
Boise, Idaho 83701

Randall C. Fredericks, Esq.
1110 First Interstate Bank Bldg.
Boise, Idaho 83702

Don A. Qlowinski, Esqg.
Rita L. Berry, Esq.
P.0O. Box 1617

Boise, Idaho 83701

Larry Sullivan, Esq.
P.0O. Box 220
Vale, Oregon 97918

LU\ SN (O, CREY. 1N
Scott L. Camp TR YR {1

PR 14 14A4R
REQUEST FOR TAKING OF STENOGRAPHIC NOTES APR f1s 8
BY A QUALIFIED COURT REPORTER - 2 ;
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UNITED STATES POSTAL SERVICE
OFFICIAL BUSINESS

PENALTY FOR PRIVATE
SENDER INSTRUCTIONS TO AVOID PAYMENT

(City, State, and ZIP Code)
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D961 280 '} 198 w0J 5d

® SENDER: Complete items 1, 2 3 and
Add your address in the “RETURN TO" space
on reverse.

-

{CONSULT POSTMASTER FOR FEES)
1 'I'he/followmg service is requested {(olmck one).

71 Show to whom and date delivered .. R
[J show to whom, date, and address of delwcry.. ¢
2.[] RESTRICTED DELIVERY —¢

(The restricted delivery fee is charg;n‘ in addition to
the return rece!pr ee.)

TOTAL i ——

3 AHTICLE ADDRESSED TO:

X Q;Y?u)f__ Ve v\

Eeaiaa AN Mot

. TYPE OF SERVICE: ARTICLE NUMBER
[Taeastene [Jmsvren {50280

THFED [Jcop

[ exprEsS mMaL 22 aBS

(Always obtain signature of addresses or agent)

I have received the article described ve.
SIGNATURE  [] Addressee rized agent

5. (Oniy if requested)
|2 /2 &C
7. UNABLE TO DELIVER BECAUSE: 7a. EMPLOYEE'S 1
IMITIALS

[P ———
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UNITED STATES POSTAL SERVICE

OFFICIAL BUSINESS ,
PENALTY FORPRIVATE - 2
SENDER INSTRUCTIONS USE TO AVOID PAYMENT
n o | iy T .
o o K R,
ol i g
o Enderse wilch “Relum Requested” '
o — arR U 1988
= RETURN
N 4

B
o s, ————{INAME OF Sender)
Idaho Department of Water Resourcas

Waestern Region _
Statehouse (Street or P.O. Box) P ;;;:e"?;
Boise, ldaho 83720 51@

(City, State, and ZIP Code)
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® SENDER: Complete items 1, 2, 3, and 4.
Add your address in the “RETURN TO" space
on reverse.

(CONSULT POSTMASTER FOR FEES)
1. The {etlowing service is requested (check one}.

Show to whom and date delivered ................... &
O show to whom, date, and address of delivery.. __ ¢
2.[] RESTRICTED DELIVERY - J

{The restricted delivery fee is charged in addition io
the return receipt fee.)

TOTAL §.

3. ARTICLE ADDRESSED TO:

A D X ) SwNan e

m ? (S W, P l"'—\u g e, LM*—
ai,sg:., : oo

. N Can oty 205
- : e ) e\
4. TYPE OF SERVICE: ARTICLE NUMBER
Cpeaisteres [Jwsurer | € =44
CERTIFED O copn

[Texeress man —z 2N

(Always obtain signature of addressee or agent)

I have received the article described above.
uthorized agent

SIGNATURE [ Agg g
s

5 JoaTE OFbelveRW © T eosthaRk ]
bry i -

6. ADDRESSEE'S ADDRESS (Only if requested)

7. UNABLE 70 DELIVER BECAUSE: | 75 EMPLOYEES
‘ INITIALS

e . R R
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UNITED STATES POSTAL SERVICE

PENALTY FOR PRIVATE
USE TO AVOID PAYMENT
POSTAGE,

_ Statehouse
Boise, Idaho B O Box)

(City, State, and ZIP Code)
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(961 20G '} L§E WISy §

ALy

® SENDER- Complete ntems
On reverse.

the return receipt fec.)

1, 2 3.an64

Add your address in the “RETURN TO" space

(CONSULT POSTMASTER FOR FEES)
1. The following service is requested (check one).

Show to whom and date delivered ............oovue. —¢
{1 Show to whom, date, and address of delivery.. ¢
2.[] RESTRICTED DELIVERY _¢

(The restricted delivery fee is charged in addition 1o

3. ARTICLE ADORESSED TQ;

Fea Tl TRZO

I JRRRAN CPEP T "LA—‘
AT U, o P,

iy ONR a@ \ %
4. TYPE OF SERVICE! ARTICLE NWMBER
O] Rectsteren [ msuren T e
[HenmFrep  [Jcop
[l expReESS MAL A A NN

{Always obtain signature of addressee or agent)
I have received the article described above. h
SIGNATURE [ Addressee  [J Authorized agent

Vi35 50

=\. //7/4///2’

6. ADDRESSEE'S ADDREES (Only {f requested)

:" \‘-:‘- \\
c \

7. UNABLE TO DELIVER BECAUSE:

TOTAL § .

B P
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UNITED STATES POSTAL SERVICE
OFFICIAL BUBINESS
SENDER INSTRUCTIONS USE TO AVOND PAYMENT
Print your name, address, and ZIP Code kn the space below. OF POSTAGE, $300
¢ Conplte e 1,2.1, 9 0 e revers
« Altach e fromk of arice i space permits,
olhersies aifa 10 beck of arice, ’g*s
- w%
= 7,
-3 “HETUBN APR 04 1988
5~ TO \ 4 ¥ﬁ
; '
rHUITE 61 Wiiter Resoyrces

|daho Departmit 61'wat
Western Ragion

—Statehouse (Street or P.O. Box) :
Boise, idaho 83720 &

(City, State, and ZIP Code)




@ SENDER: Complote ftems 1, 2, 3, and 4. 1
Add your address in the “RETURN TO" space
on ravearsa.

(81 "DaQ *| HE Uu03 S

(CONSULY POSTMASTER FOR FEES)
1. The following service is requested (check one).

[2 Show to whom and date delivered .......cc.ooc... &
[ show to whom, date, and address of delivery.. ¢
2.[] RESTRICTED DELIVERY —¢

{The restricted delivery fee is charged in addition to
the return receipt fee.)

TOTAL § . i

@,,...._&ns.\.a.. e G dnieds €y
c-&,._.;w..,‘.___; Cosrra Yo \L—es-ww_\? Yor n g
|\\g N ;.3 m;‘y& Voo, S
4. TYPE OF SERVICE: ARTICLE NWMBER
[lrecisterep [Jnsurep € -acLO
[AcearFed [ cop )
] express mar Ll NS

Ldi303Y ugf_u.i

(Atways obtain signature of addressee or agent)

I have rccelved thc article described a,bovg

SIG ddres uphorized agent !
/“ * %

s DATE OF DELIVERY POSTMARK

/f*"}f/

ANY TIMALNI ‘Q3H18I1DIY *

it Qe VR

8. ADORESSEE'S ADDRESS (Only if requested)

~ s
W gatd

7. UNABLE TO DELIVER BECAUSE: 7a. EMPLOYEE'S
INTTIALS

i
!
i
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UNITED STATES POSTAL SERVICE

OFFICIAL BUSINESS
SENDER INSTRUCTIONS u&"r%l'v&%" pﬁ'ﬂé'n?
e e oy b L Ll M!ﬁmﬂ]
' APR 041388 |
‘ 5 epartmént 5T Watsy Resources

< Western Region
1 ~Statehouse {Street or P.O. Box)
Boise, idaho 83720 i

(City, State, and ZIP Code}
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® SENDER: Complate items 1, 2, 3, and 4.
Add your address in the "RETURN TO" space

0861 980 ‘1 g W0 Sc

on reverse.
(CONSULT POSTMASTER FOR FEES) |
1. The following service is requested (check one).
(A Show to whom and date delivered................... -4
[] show to whom, date, and address of delivery.. __¢
2.[J RESTRICTED DELIVERY —

{The restricted delivery fee is charged in addition to
the refurn receipt fee)

TOTAL §

3. ARTICLE ADDRESSED TO: .
\{n'_n..uwwé)- "‘SZC.-:‘.;'AWAJ "Lf‘—%

Xen X 1 o
ek e Tt

4 TYPE OF SERVICE: ARTICLE NUMBER
Creaseree [Jmsured |4 2oy
Hcerrren [Jcoo
[ express man TP \AQ

B P A

(Always obtain signature of addressee or agent)

I have received the article described above.

SIGNATURE [0 Addressee [ Authorized agent

DATE OF Y " POSTMARK

8. ADDRESSEE'S ADDRESS (Only if requezied)

7. UNABLE TO DELIVER BECAUSE: “f 7u EMPLOYEE'S
INITIALS
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UNITED STATES POSTAL SERVICE

OFFICIAL BUSINESS
PENALTY FOR PRIVATE
SENDER INSTRUCTIONS USE TO AVOID PAYMENT
Print your name, address, and ZIP Code in the space beiow.
rEETeem oottt ME)
oharnion fk 10 back &f i e, o
+  Endorse aricls “etym

~NameotSende——" ,.+
ldaho Department of Water Resoureas

)
Statehouse Crrect of P-O- Box) éj

Boise, Idaho 83720
1,‘,_7 ) (City, State, and ZIP Code)
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® SENDER: Complete items 1, 2, 3, and 4.
Add your address in the "RETURN TO" space
on reverse.

(CONSULT POSTMASTER FOR FEES)

1. The following service is requested (check one).
Show to whom and date delivered ...........coee... &
O show to whom, date, and address of delivery .. '
2.[] RESTRICTED DELIVERY et

(The restricted delivery fee is charged in addition to
the return receipt fee.)

. ' TOTAL §
2. ARTIELE ADDRESSED TO:
O s B VLM &‘_1:

@»\V"GI"VT Clona M Yy W
R a Rete- "=t E
B e e S T |

4. TYPE OF SERVICE: ARTICLE NUMBER
QISTERED [ NSURED  |o T aw™
CERTFIED [Jcop
CJ express war e vam

(Always obtain signature of addressse or agent)
I have received the article described aboy
O Addressee uthorized agent

6. ADDRESSEE'S ADORESS (Only if requetted)

7. UNABLE TO DELIVER BECAUSE: | 7a. EMPLOYEE'S
INITIALS

S mifmee e men el —d
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UNITED STATES POSTAL SERVICE

OFFICIAL BUSINESS
PENALTY FOFI PRIVATE
SENDER INSTRUCTIONS USE TO AVOID \'IIENT
Print your name, address, snd 3P Code I the space below.

¢ Compiote loms 1,2, 1, 3nd 4 on the reverse.
arice

EEEET | MICRDFLME =

APR 04 1988

S L tem e R Ss_cF =t ele RS T e e

(Name of Sender) Lk

Idaho Depaxtment-of Water Resources

‘_j‘: r::; Cos . Statehouse € (Street or P.O. Box)
® i 3 ' 7' Boise, idaho 83720

(City, State, and ZIP Code)
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@ SENDER: Complete items 1, 2, 3, and 4 k
Add your address in the “RETURN TO" space

on reverse.
(CONSULT POSTMASTER FOR FEES)
1. The followtggﬁrwce is requested (check one).
ZShgsﬂo whom and date Qellvered .................... ¢
Sﬁow to whom, date, and addrcss of delivery.. __g
Jf’ RESTRICTED DELIVERN\ —%
( livery fee is charged Yy addition to
mn m:ﬁe&)
£
TAL §
< T

Cap &2,
(Mwayaobhlndnmtureoladdrumoram;

I have received the article described

SIGNATURE (] Ad Authorized agent

s DATE OF DELIVERY POSTMARK
2.2 -5C

6. ADDRESSEE'S ADDRESS (Only if requested)

7. UNABLE TO DELIVER BECAUSE: 7a. EMPLOYEE'S
INITIALS




State of |daho

DEPARTMENT OF WATER RESOURCES

WESTERN REGION, 450 W. State Street, Boise, Idaho

JOHN V. EVANS
Govemor

A. KENNETH DUNN
Direcror

Raymond D. Givens, Esq.
GIVENS, McDEVITT, PURSLEY,
WEBB & BUSER

P.0. Box 2720

Beise, ID 83701

Randall C. Fredricks, Esqg.
CLEMENS, COSHO & HUMPREHEY

1110 First Interstate Bank Bldg.
Boise, ID 83702

Larry Sullivan, Esqg.
SCHROEDER, HUTCHENS & SULLIVAN
P.0. Box 220

Vale, OR 97918

U.S. Department of Interior
Bureau of Reclamation

Attn: Ron Golus

Box 043-550 W. Fort St.
Boise, ID 83724

Mailing address:
Statehouse
Boise, Idaho 83720
(208) 334-2190

November 28, 1986

William F. Ringert, Esq.
RINGERT, CLARK, HARRINGTON,
REID, CHRISTENSON & KAUFMAN

P.0. Box 2773

Boise, ID 83701

Don A. Olowinski, Esq.

HAWLEY, TROXELL, ENNIS & HAWLEY
P.0. Box 1617

Boise, ID 83701

Scott L. Campbell, Esq.
ELAM, BURKE & BOYD

P.0. Box 1559

Boise, ID 83701

U.S. Corp. of Engineers
Attn: LTC Richard M. Ely
0ffice of Council Bldg. 602
City-County Airport

Walla Walla, WA 99362-9265

Re: Water Right Permit No. 63-9019, Boise Project Board of Control, Lucky

Peak Dam

Dear Interested Parties:

Enclosed please find copies of a Notice of Hearing, and Order Granting
pPetition to Intervene, regarding the above-referenced water right permit.
It is the understanding of this office that the attorneys representing the

principle parties in this matter have agreed with tﬁw . cember 18,
19, and 22, 1986, to conduct the necessary hearing. ﬁﬁﬁ “3 Eﬁ .

;

1

APR v+ iygg



BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO

IN THE MATTER OF PERMIT NO. 63-9019 )
IN THE NAME OF BOISE PROJECT BOARD OF ) NOTICE OF HEARING
CONTROL )

On August 31, 1977, the Boise Project Board of Control filed with
the Department of Water Resources (Department) application for permit Na,
63-9019 to appropriate the waters of the Boise River for power production
purposes at the Lucky Peak Dam Site. On May 24, 1984, a permit based on
this application was issued by the Department, including multiple
conditions of approval,

On May 21, 1986, the Department received from Pioneer Irrigatiaon
District a Petition to Cancel Water Permit No. 63-9019. This petition
included a request for hearing.

The Department has set the matter of the Petition to Cancel
Permit for hearing to begin on Thursday, December 18, 1986, at 9:00 a.m.,
in the Tenth Floor Large Conference Room, State Towers Building, 450 West
State Street, Boise, ID 83720. The hearing is currently anticipated to
last for two days, extending through Friday, December 19, 1986. In
addition, Monday, December 22, 1986 has been reserved as a hearing date if
it is found to be necessary,

The hearing will be held in accordance with provisions of
Chapters 2 and 17, Title 42, and Chapter 52, Title 67, of the Idaho Code,
and adopted Rules of Practice and Procedure of the Department of Water
Resources. Opportunity shall be afforded all parties to respond and

present evidence and argument on all issues involved.

Dated this 28 day of November, 1986.

MCKIFILMED | et

DAVID R. TUTHILL, JR., P.E{
APR v4 1988

Manager, Western Regional Office

N et . tbaae bt ey,




P 300 228 037

IECEIPT FOR CERTIFIED MAIL

NO INSURANCE COVERAGE PROVIDED—
NOT FOR INTERNATIONAL MAIL
(See Reverse)
SENT 1O

s Cony o S
STREETANDNO. (X & Qa3 1

{ POTHATEANDZIPCODE. am L2 .- o

LesaiSia, Wpocebey Lol

POSTAGE g
CEATIFIED FEE .
___Jk*_.F)
& SPECIAL DELIVERY c
- AESTRIGTED DELIVERY c
E '__,‘_,_._____._l—_‘ .
e lon | w ] SHOWTO WHOM AND
=lslel 0}
Z2Iz|E}
iy
v
0”—’ ) E AND
] g E | oeLiveny
jar} i | SHOW TOWHOM
21E|=
A
z =
3] |E[smowm ATE AND
& | ADORESS OF DECHFREY WITH
by RESTRICTED DELI /

¥
T‘o‘m‘fosTmemn FEES T .
s

POSTMARK.OR DATE
™~
\\

PS Form 3800, Apr. 1976,
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RECEIPT FOR CERTIFIED MAIL

NO INSURANCE COVERAGE PROVIDED—
NOT FOR INTERNATIONAL MAIL

{See Reverse)

Sent to . “ .

rest and No.

< & -

P.O, State and ZIP Cqde

&E‘ e e ;g QBTG |
Postage $
Certified Fee

Special Delivery Fee

Restricted Delivery Fee

Return Receipt Showing
to whom and Date Delivered

Return Receipt Showing to whom,
Date. and Address of Delivery

TOTAL Postage snd Feds $
Postrmark or Dete

- P3 Form 3800, Feb. 1982
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P 300- 228 038

RECEIPT FOR CERTIFIED MAIL

NO INSURANCE COVERAGE PRGVIDED—
NOT FOR INTERNATIONAL MAIL

{See Reverse)

SENTTO

e\ Coosane®oll €

REET AND RO.

MH%J I
P.O., STATE AND ZIP CODE

B may on Gew e |

r'e

CONSULT POSTMASTER | DA FEES

OFTIONAL SERVICES

RETURN RECEIPT SERVICE

POSTAGE

CERTIFIED FEE

| SPECIAL DELIVERY

N —
RESTRICTED DELIVERY _*

SHOW TO WHOM AXD
DATE DELIVERED

AND ADDRESS OF
DELIVERY

SHOW TO WHOM AND BATE
DELIVERED WITH RESTRICTED,
DELIVERY

SHOW TO WHOM, DATE AND
ADDRESS OF DELIVERY WITH
RESTRICTED DELIVERY

| SHow TO wHOM, DaTE, |

TOTAL POSTAGE AMND FEES

PS Form 3800, Apr. 1976

POSTMARK OR DATE




P 300- 228 034

RECEIPT FOR CERTIFIED MAIL

NO INSURANCE COVERAGE PROVIDED—
NOT FOR INTERNATIONAL MAIL
(See Reverse)

SENTTO {4 S S Y

STREET AND NO.
QAR -~ S50 (o PN
P.O., STATE AND ZIP CQDE
~
he LN &wrTd
POSTAGE ~_4$ 4
CERTIFIED FEE

A _
SPECIAL DELIVERY <

RESTHICTED DELIVERY [ <

{ SHOW TO WHOM AND ¢
DATE DELIVERED

SHOW TO WHOM, DATE.
AND ADDRESS OF L3
DELIVERY

SHOW TO WHOM AND DATE |
DELIVERED WITH RESTRICTE
DELIVERY [1

SHOW TO WHOM, DATE AND
ADDRESS DF DELIVERY WITH
RESTRICTED DELIVERY

OPTIONAL SERVICES

CONSULT POSTMASTER FOR FEES
RETUAMN RECEIPT SERVICE T

TOTAL POSTAGE AND FEES H
POSTMARK OR DATE

PS Form 3800, Apr. 1976
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BECEIPT FOR CERTIFIED MAIL

NO INSURANCE COVERAGE PROVIDED—
NOT FOR INTERNATIONAL MAIL

PS Fortm 3800, Apr. 1976

(See Reverse)}

SENTTO

STREET AND NO.

POSTAGE

CONSULT POSTMASTER FOR FEES

-

DPTIONAL SERVICES
RETURK RECEIFT SERVICE |

r—[)C;iTIFIED FEE

\L=\3

X aRat . Mo
P.O., STATE AND ZIP COD
; Sl

2= i

SPECIAL DELIVERY
RESTRICTED DELIVERY

SHOW TO WHOM AND
DATE DELIVERED

SHOW TOWHOM_DATE. |

AND ADDRESS GF
DELIVERY

SHOW TO WHOM AND DATE

DELIVERED WITH RESTRICTED)
DELIVERY

SHOW TO WHOM, DATE AND
ADDRESS OF DELIVERY WITH
RESTRICTED DELIVERY

TOTAL POSTAGE AND FEES

N—
POSTMARK OR DATE




PS Form 3800, Apr. 1976

P 300 228 150

RECEIPT FOR CERTIFIED MAIL

NG INSURANCE COVERAGE PROVIDED—
NOT FOR INTERNATIONAL MAIL

(See Reverse}

SENT TO~, . P
C.D—l-w-h_,ob-b G QMU‘&‘.J
Coahbie Weeaano b

STREET AND NO.

A VA sl .

P.C., STATE AND ZIP CODE

POSTAGE

]

CONSULT POSTMASTER FOR FEES

OPTIONAL SERVICES
RETURN RECEIPT SERVICE |

'SPECIAL DELIVERY
RESTRICTED DELIVERY

CERTIFIED FEE

SHOW TO WHDM AND T
DATE DELIVERED

| SHow 70 WHOM, DATE.
AND ADDRESS OF
DELIVERY

-
R

€
[ e
13

[4

—_
¢

SHOW T0 WHOM AND DATE
DELIVERED WITH RESTRICTE
DELIVERY

[ GHOW T0 WHOM, DATE AND |
ADDRESS OF DELIVERY WITH
RESTRICTED DELIVERY

TOTAL POSTAGE AND FEES

POSTMARK OR DATE
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HECEIPT FOR CERTIFIED MAIL

NO INSURANCE COVERAGE PROVIDED—
NOT FOR INTERNATIONAL MAIL

PS Form 3800, Apr. 1976

{See Reverse)

STREET AND NO.

PO, STATE AND ZIP cooE T

SENTTO \‘W 10884 v
P WO T Th WS VPR

O =y
$

POSTAGE
't L |
CERTIFIED FEE ¢
@ [ sPeciaLbEcvery .
L1 | resTAcTED DECVERY ¢
= _ 5
™
" SHOW TO WHOM AND
58 & | Dare peLweReD ¢
oy
=zl .
= VG| 2 SHOW 10 WHOM. DATE,
(| o | AND AoORESS oF ¢
= | | DELIVERY
Pl= el b ]
= 13 | & [ SHoW 10 WHOM AND DATE
S (£ (= veLverED WiTH AESTRICTERD] ¢
215 | x| peLverr
B | B[ 0w o wiow. DATE AND
B (' ADoResS oF DeLIvERY wilh ¢
RESTRICTED DELIVERY
TOTAL POSTAGE AND FEES $
POSTMARK OR DATE
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* ECEIPT FOR CERTIFIZD MAIL

PS Form 3800, Apr. 1976

NO NSURANCE COYERAGE PROVIDED—
HOT FOR INTERNATIONAL MAIL
(See Reverse)

SENTT: ﬁ"&.ﬂ-}/ irv\cun.é‘ C.- :A.‘LJM

a0 B S, QENNIXT
STREET AND NO.
X Sck.2zzo |
P.O., STATE AND ZIP CODE

Biee QY wrst

POSTAGE s

o R b 1

CERTIFIED FEE ¢
81 [ srecimLoevery ] T T e
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2 (S| x| veLvery
8 £ | SHow TowHam, DATEAND |

& | ADDRESS OF DELIVERY WITH ¢
RESTRICTED DELIVERY

TOTAL POSTAGE AND FEES s
POSTMARKORDATE |
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Department of Water Resources

Don A. Olowinski

HAWLEY TROXELL ENNIS & HAWLEY
One Capital Center

999 Main Street

P.0. Box 1617

Boise, Idaho 83701

{208) 344-6000

Attorneys for Boise Project Board of Control

BEFORE THE DEPARTMENT OF WATER RESOURCES

STATE COF IDAHO

PIONEER IRRIGATION DISTRICT,

Petitioner, Permit No. 63-9019

vs.

BOISE PROJECT BOARD OF CONTROL, NCTICE OF TAKING DEPO~

SITION DUCES TECUM
Respondent,

TO: Hazel Robinson and Scott Campbell and Elam, Burke and
Boyd, her counsel of record.

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE, that on
December 5, 1986, at the hour of 2:00 p.m., Respondent will take
the deposition of Hazel Robinson, at the offices of Pioneer
Irrigation District, 3700 Lake Avenue, Caldwell, Idaho, before a

court reporter or notary public qualified to administer oaths.

DEFINITIQONS

The term "document” shall mean and include any kind of

NOTICE OF TAKING DEPOSITION DUCES TECUM - 1.




written, printed, typed or graphic material of any kind or
nature, however produced or reproduced, including but without
limitation, all mechanical or electronic sound recordings or
transcripts thereof, papers, agreements, contracts, notes,
memoranda, correspondence, letters, telegrams, statements, books,
reports, studies, minutes, records, accounting books, maps,
plans, drawings, diagrams, photographs, analysis or studies,
whether in your possession or under your control or not, relating
or pertaining in any way to the subject matters in connection
with which it is used, and includes, but without limitation,
originals, all file copies, and all other copies no matter how or
by whom prepared and all drafts prepared in connection with such

writings, whether used or not.

You are requested to have Hazel Robinson bring with her
any documents relating to Pioneer’s Petition to Cancel Water
Permit No. 63-9019, including but not limited to,

1. Any minutes of the Board;

2. Any documents related to any agreement or
understanding Pioneer may have with any other person,
corporation, irrigation district or entity in regard to its
petition to cancel;

3. Any documents relating to the Boise River Water

-

Users Action Committee; ﬁ
¢

NOTICE OF TAKING DEPOSITION DUCES TECUM - 2. : j




4. Any documents relating to the participation of the
Pioneer Irrigation District, either by itself or as a member of
the Bocise River Water Users Action Committee or other
organization, in the elections held in the New York Irrigation
District, Wilder Irrigation District, Nampa & Meridian Irrigation
District, and Boise-Kuna Irrigation District in 1984 concerning
the Lucky Peak Hydroelectric Project. These documents should
include, but not be limited to, any bills, newspaper
advertisements, cancelled checks or receipts, and other documents
advocating a position in the elections;

5. Any documents relating to the hearing before the
Water Resource Board on January 31, 1984,

DATED this o4l day of November, 1986.

HAWLEY TROXELL ENNIS & HAWLEY

Don A. Olowinski
Attorneys for Respondent




CERTIFICATE OF MAILING

1 HEREBY CERTIFY That on this M day of November,

1986, I mailed a true and correct copy of the within and
foregoing NOTICE OF TAKING DEPOSITION DUCES TECUM, postage
prepaid .and addressed as follows:

Scott L. Campbell

Elam, Burke & Boyd

First Interstate Bank Bldg.
P.Q. Box 1559

Boise, ID 83701

Don A. Olowinsk:

i
4
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ELAM, BURKE anp BOYD

ATTORNEYS AND COUNSELORS AT LAW

FIRST INTERSTATE BUILDING
702 WEST IDAHO

POST QFFICE BOX ISSS
BOISE, IDAHO 83701
TELEPHONE 208-343-5454
TELECOPIER 208-343-545%4

October 23,

David R. Tuthill, Jr., P.E.
Manager, Western Regional Office
Department of Water Resources
State of Idaho
450 W. sState
Boise, Idaho 83720

Re: Petition to Cancel Water

Dear David:

LAUREL E.ELAM (1888-1574)
CARL A. BURKE (1B9B-19861)
CARL P. BURKE

PETER J, BOYD

J. RAY DURTSCHI

M, ALLYTN DINGEL, JR.

JACK S. GUORDING

JOHN MAGEL

DAVID B. LINCOLN
RICHARD C. MELLON, JR.
ROBERT M. TYLER, JR,
JAMES D. LARUE

RANDALL A, PETERMAN
WILLIAM J. RUSSELL

KAYE L, O'RIORDAN

RYAN P. ARMBRUSTER

1986

Permit No.

i g

'

DAVID E. COMSTOCK
MELVILLE W, FISHER IT
WILLIAM G, DRYDEN
TODD J. WILCOX

PETER C. K. MARSHALL
KENNETH M, SEBBY
TRUDY HANSON FOUSER
D, ALAN KOFOQED

SCOTT L. CAMPBBELL
B0OBBI KILLIAN ODOMINICK
W, DALLAS BURKHALTER
ALAN CONILCGUE
ELAINE D. HANSON
JEFFERY J. VENTRELLA
BRENDA G. MEIER

JOHN J. JANIS

63-9019

I have enclosed an original and two copies of the Answer
to Petition to Intervene with respect to the above-captioned

matter.
records.

document to me for my files.

Thank you for your assistance

in this matter.

The original and one copy is for the Department’s
I have also enclosed a stamped, self-addressed
envelope for your staff to return a conformed copy of this

Vo~

Very truly yours,

ELAM, BURKE AND BOYD

Scott L. Cambbell

SLC:1lmr

Enclosures

cc: Raymond D. Givens, Esqg.
Randall C. Fredricks, Esq.

Larry Sullivan, Esq.

William F. Ringert, Es.

Donald A. Olowinski, Esq.
Phillip Rassier, Esgq.

U.S. Department of the Interior

U.S. Army Corps of Engineers
Board of Directors of Pionee
Irrigation District

Hazel Robinson
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Peter J. Boyd

Scott L. Campbell

ELAM, BURKE AND BOYD

1010 First Interstate Building
P.0. Box 1559

Boise, Idaho 83701

(208) 343-5454

Attorneys for Pioneer Irrigation District

BEFORE THE DEPARTMENT OF WATER RESOURCES

STATE QOF IDAHO

PIONEER IRRIGATION DISTRICT, Permit No. 63-9019

Petitioner,

ANSWER TO PETITION

)
)
)
)
V. )
) TO INTERVENE
)
)
)
)

BOISE PROJECT BOARD OF CONTROL,

Respondent.

COMES NOW, Pioneer Irrigation District, petitioner herein,
and hereby answers the Petition to Intervene, as follows:
I.
Pioneer denies each and every allegation of the Petition to
Intervene unless specifically admitted herein.
II.
The Petition to Intervene was not filed within five (5) days
after receiving notice of the present proceeding and the Petition

has not stated a substantial reason for the delay in filing, all
Mg i
<CULGED
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in violation of Rule 6,3 of the Rules of Practice and Procedure
before the Idaho Department of Water Resources.
ITI.

The Boise Project Board of Control has consistently main-
tained throughout this proceeding that it is the "operating
agent" for five irrigation districts (the "Districts"): the
Boise Kuna Irrigation District, the Nampa and Meridian Irrigation
District, the New York Irrigation District, the Wilder Irrigation
District, and the Big Bend Irrigation District. As the "operat-
ing agent" for the Districts and the allegedly qualified legal
entity which holds the wrongfully issued water Permit No. 63-9019,
the Boise Project Board of Control can adequately represent the
interests of the Districts with respect to this proceeding.

Iv.

The Districts were provided notice that the Department of
Water Resources would conduct a hearing with respect to this
matter in correspondence, dated September 11, 1986, from
Mr. David R. Tuthill, Jr., P.E., Manager of the Western Regional
Office of the Department. The Petition to Intervene, dated
October 15, 1986, alleges in Paragraph V that the Districts did
not file an earlier regquest to intervene because the Department of
Water Resources had not indicated an intention to hold a hearing.
As stated above, the Department notified the Districts, individu-
ally, in correspondence dated September 11, 1986, that a hearing

would be held.

APR v« 1958
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V.

The Motion to Limit Intervenors and Protestants, filed by
Pioneer, on October 13, 1986, prompted the filing of the Petition
to Intervene by the Districts. Under Rule 6,3 of the Rules of
Practice and Procedure of the Department of Water Resources, the
Districts did not comply with the requirement for filing a Peti-
tion to Intervene within five (5) days after receiving notice of
the proceeding and have not provided a substantial reason for the
delay in complying with this requirement. Accordingly, the
Petition to Intervene should be denied.

DATED This 234! day of October, 1986.

ELAM, BURKE AND BOYD

By : -
Scott L. Campbell W
Attorneys for Pioneer

Irrigation District

CERTIFICATE OF MAILING

I HEREBY CERTIFY That on this 134 day of October,
1986, I caused a true and correct copy of the above and
foregoing instrument to be mailed, postage prepaid, to:

Raymond D. Givens
P.O. Box 2720
Boise, ID 83701

William F. Ringert
P.0O. Box 2773
Boise, ID 83701

Randall C. Fredericks

1110 First Interstate Bldg.
702 W. Idaho

Boise, ID 83702

éﬁ;@%{‘ ' x.ﬁfﬂ
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Don A. Olowinski
Rita L. Berry
P.0O. Box 1617
Boise, ID 83701

Larry Sullivan

P.0. Box 220
vale, OR 97918

ANSWER TO PETITION TO INTERVENE - 4

Scott L. gampéeff%%
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LAUREL E. ELAM (1888 -1974)
CARL A, BURKE (1898-1961)
CARL P. BURKE

PETER J. BOYD

J. RAY DURTSCHI

M, ALLYN DINGEL, JR,

JACK 5, GJORDING

JOHN MAGEL

DAVID B. LINCOLN
RICHARD €. MELLON, JR.
ROBERT M. TYLER, JR.
JAMES D. LARUE

RANDALL A, PETERMAN
WILLIAM J. RUSSELL

KAYE L. O'RIORDAN

RYAN P. ARMBRUSTER

ELAM, BURKE axp BOYD

ATTORNEYS AND COUNSELORS AT LAW

FIRST INTERSTATE BUILDING
702 WEST IDAHO

POST OFFICE BOX I559
BOISE, IDAHO 83701
TELEPHONE 208-343-5454
TELECOPIER 208-3423-5454

DAYID E. COMSTOCH,
MELVILLE W, FISHER I
WILLIAM G, DRYDEN
TODD J. WILCOX

PETER C, K. MARSHALL
KENNETH M, SEBBY
TRUDY HANSON FOUSER
D. ALAN KOFOED

SCOTT L. CAMPBELL
BOBBI KILLIAN DOMINICK
w. DALLAS BURKHALTER
ALAN CONILOGUE
ELAINE D. HANSON
JEFFERY J, VENTRELLA
BRENDA G, MEIER

JOHN J. JANIS

October 20, 1986

pavid R. Tuthill, Jr., P.E.
Manager, Western Regional Office
Department of Water Resources
State of Idaho
Statehouse Mail
Boise, Idahe 83720

Re: Petition to Cancel Water Permit No. 63-9019

Dear David:

responding to

I am
the above-captioned matter.

concerning In

I have a scheduling conflict on December

that week has been reserved for
63-9019.

5, 1986,

remainder of
Petition to Cancel Water Permit No.

As I
October 13, 1986, 1I
matters could be established by
thereby resulting in a reduction

stipulation
of the reguired

indicated in my previous correspondence to
believe that some of the preliminary factual
of the

your correspondence of October 9, 1986,
response to

inquiry regarding unavailable days during the week of December 1-

your

1, 1986. The

the hearing on the

you, dated

parties,
hearing time.

In this regard, I have contacted Mr. Raymond Givens, attorney for

the Boise Project Board of Control,

KIROFILED |
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David R. Tuthill, Jr., P.E.
October 20, 1986
Page Two

to him. When I receive a response
the Department of the viability of

SLC:1s

cc: Ramond D. Givens, Esq.
Randall C. Fredricks, Esq.
Larry Sullivan, Esq.
William F. Ringert, Esq.
Ponald A. Olowinski, Esq.
Phillip Rassier, Esq.
U.S. Department of the Interior
U.5. Army Corps of Engineers
Board of Directors of Pioneer
Irrigation District
Hazel Robinson
Peter J. Boyd

from Mr. Givens, I will inform
this approach.

Very truly yours,

ELAM, BURKE AND BOYD

Scott L. Campbel

PR
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ELAM, BURKE axDp BOYD

ATTORNEYS AND COUNSELORS AT Law

CARL P, BURKE

PETER J. BOYD

J. RAY DURTSCHI

M. ALLYN DINGEL, JR.
JACK S, GJORDING
JOHN MAGEL

DAVID B. LINCOLN
RICHARD C. MELLON, JR.
ROBERT M. TYLER, JR.
JAMES D. LaRUE
RANDALL A, PETERMAN
WILLIAM J. RUSSELL
KAYE L, O'RIORDAN
RYAN P. ARMBRUSTER

FIRST INTERSTATE BUILDING
702 WEST IDAHO

POST OFFICE BOX t559
BOISE, IDAHO 83701
TELEPHONE 208-343-5454
TELECOPRIER 208-343-5454

LAUREL E.ELAM (1888 -1974)
CARL A, BURKE (18981961

DavID E. COMSTOCK
MELVILLE W, FISHER IL
WILLIAM G, DRYDEN
TODD J, WILLZOX

PETER C. K. MARSHALL
KENNETH M. SEBAY
TRUDY HANSON FOUSER
D. ALAN ROFOED

SCOTT L. CAMPBELL
BOBB! KILLIAN DOMINICK
W. DALLAS BURKHALTER
ALAN CONILOGUE
ELAINE D. HANSON
JEFFERY J. VENTRELLA
BRENDA G. MEIER

JOHN J. JANIS

October 20, 1986
Raymond D. Givens, Esquire
Givens, McDexitt, Pursley, Webb & Buser
P.0O., Box 2720
Boise, Iddho 83701
P

Re: Petition to Cancel Water Permit No. 63-9019
Dear Ray:

The correspondence, dated October 9, 1986, from Mr. David R.
Tuthill, Jr., Manager, Western Regional Office of the Department of

Water Resources,
the hearing procedure with
dance with his request, I have suggested to
dence, dated October 20, 1986, that
may resolve preliminary factual matters, which
abbreviation of the time requirements for the
provided you with a copy of that correspondence.
if and Messrs.

explore this

In
Ringert,
contact me
possible

this regard, you

and Olowinski wish to
in the near future,

agreement. The participation

Fredericks,
possibility, please
and we could discuss

0of Messrs.

reguested suggestions regarding ways to abbreviate
respect to this controversy.
him, in my correspon-
a stipulation of
could result in an
hearing.

In accor-~
the parties

I have

Sullivan,

the areas of
Fredericks,

Sullivan, Ringert, and Olowinski will be necessary if the Petition

to Intervene, dated October 15,
of Water Resources.

1986,

is granted by the Department
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i
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Raymond D. Givens, Esq.
October 20, 1986
Page Two

I await your response.

Very truly yours,

ELAM, BURKE AND BOYD

Scott L. Campﬁéll

SLC:1ls

cc: Ramond D. Givens, Esq.
Randall C. Fredricks, Esqg.
Larry Sullivan, Esgqg.
wWilliam F. Ringert, Esq.
Donald A. Olowinski, Esq.
Phillip Rassier, Esq.
U.S. Department of the Interior
U.S8. Army Corps of Engineers
Board of Directors of Pioneer
Irrigation District
Hazel Robinson
Peter J. Boyd




ELAM, BURKE axp BOYD

ATTORNEYS AND COUNSELORS AT LAaw

FIRST INTERSTATE BUILDING
702 WEST IDAHO

POST OFFICE BOX I559
BOISE, IDAHO 83701
TELEPHONE 208-343-5454
TELECOPIER 208-343-5454

Eﬁ%’

LAUREL E.ELAM (1888-1974] DAVID E. COMSTOCK
CARL A, BURKE (1B98-1961) MELVILLE W. FISHER IT
CARL P. BURKE WILLIAM G. DRYDEN
PETER J. BOYD TODD J. WILEOX

J. RAY DURTSCH) PETER C, K. MARSHALL
M. ALLYN DINGEL, JR. KENNETH M. SEBBY
JACK S. GJORDING TRUDY HANSON FOUSER
JOHN MAGEL D. ALAN KOFOED

DAVID B. LINCOLN SCOTT L. CAMPBELL
RICHARD C, MELLON, JR. BOBBI KILLIAN DOMINICK
ROBERT M. TYLER, JR.
JAMES O. LARUE
RANDALL A. PETERMAN
WILLIAM J. RUSSELL
KAYE L. O'RIDRDAN
RYAN P. ARMBRUSTER

W. DALLAS BURKHALTER
ALAN CONILOGUE
ELAINE D. HANSON
JEFFERY J, VENTRELLA
BRENDA G. MEIER

JOHN J. JANIS

October 20, 1986

HAND DELIVERED
David R. Tuthill, Jr., P.E.
Manager, Western Regional Office
Department of Water Resources
State of Idaho
450 W. State
Boise, Idaho 83720

Re: Petition to Cancel Water Permit No. 63-9019

Dear David:

I have enclosed the originals and copies of Notice of Taking
Deposition Duces Tecum of Norlyn Pope, Notice of Taking Deposi-
tion of Lou Murgurtio, Notice of Taking Deposition of Royce Van
Curen, Notice of Taking Deposition of Gerald Guentz, Notice of
Taking Deposition of Clarence Gharring, and Notice of Taking
Deposition of Carl Padour for filing in the above-captioned
matter. I have also enclosed one extra copy of these notices.
Please file stamp the extra copies and return them to our offices
in the enclosed self-addressed, stamped envelope.

Thank you for your assistance.

Very truly yours,

ELAM, BURKE AND BOYD

Scott L. Caﬁbbell

qﬁgﬁmfg
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Peter J. Boyd

Scott L. Campbell

ELAM, BURKE AND BOYD

1010 First Interstate Building
P.0O. Box 1559

Boise, Idaho 83701

{208) 343-5454

Attorneys for Pioneer Irrigation District

BEFORE THE DEPARTMENT OF WATER RESOURCES

STATE OF IDAHC
PIONEER IRRIGATION DISTRICT,
Petitioner, Permit No. 63-9019

)

)

)
v. ) NOTICE OF TAKING DEPOSITION
) DUCES TECUM OF NORLYN POPE
)
)
)
)

BOISE PROJECT BOARD OF CONTRCL,

Respondent.

TO: Norlyn Pope and Raymond D. Givens, his counsel of
record.

YOU WILL PLEASE TAKE NOTICE That the petitioner will take the
testimony on oral examination of Norlyn Pope, pursuant to
Rules 26 and 30{a) of the Idaho Rules of Civil Procedure, bhefore
Capitol Reporters, a Notary Public, or in case of their inability
to act or be present, before some other officer authorized to
administer oaths, on November 17, 1986, at 1:30 p.m., of said day
in the offices of Elam, Burke and Boyd, First Interstate Build-
ing, 702 wWest Idaho, Suite 1010, Boise, Idaho.

Oral examination will continue from time to time until com-

pleted. You are respectfully requested to haﬁwaazlimpope
¥iloo o [

NOTICE OF TAKING DEPOSITION ‘ AP v 1988 :
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present for the purposes of taking such deposition at the time
and place indicated, and bring with him the following:

1. Any documente organizing or creating the Boise Project
Board of Control and any correspondence or memoranda relating
thereto;

2. Any documents illustrating the organizational structure
of the Boise Project Board of Control;

3. Any documents relating to the Application for Water
Permit No. 63-9019; and

g, All correspondence, documents, or memcranda among or
between the members, employees, or agents of the Boise Project
Board of Contreol, and/or the members of the Board of Directors,
employees, or agents of the New York, Nampa and Meridian, Boise-
Kuna, Wilder, and Big Bend Irrigation Districts, and/or represen-
tatives, employees, or agents of the City of Seattle or any of
its departments, which pertain or in any way relate to
Application for Water Permit No. 63-9019 or Department of Water
Resources Permit No. 63-9019.

DATED This ;ﬂzzt:day of October, 1986.

ELAM, BURKE & BOYD

By

Scott L. Camp'e '
Attorneys for Pioneer Irrigation
District

et ———— i ead
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CERTIFICATE OF MAILING

I HEREBY CERTIFY That on this lﬂ'ﬂfday of October, 1986, I

caused a true and correct copy of the above and foregoing instru-

ment to be mailed, postage prepaid, to:

Raymond D. Givens
P.0. Box 2720
Boise, Idaho 83701

William F. Ringert
P.0O. Box 2773
Boise, Idaho 83701

Randall C. Fredericks

1110 First Interstate Building
702 W. Idaho

Boise, Idaho 83702

Don A. Olowinski
Rita L. Berry

P.0. Box 1617
Boise, Idaho 83701

Larry Sullivan
P.O. Box 220
Vale, Oregon 97918

Capitol Reporters
P.0. Box 574
Boise, Idaho 83701

Stott L. Camp e

NOTICE OF TAKING DEPOSITION
DUCES TECUM OF NORLYN POPE - 3




Peter J. Boyd Deparimor o T
Scott L. Campbell Wooo o0
ELAM, BURKE AND BOYD

1010 First Interstate Building

P.0. Box 1559

Boise, Idaho 83701

(208) 343-5454

Attorneys for Pioneer Irrigation District

BEFORE THE DEPARTMENT OF WATER RESOURCES

STATE OF IDAHO

PIONEER TRRIGATION DISTRICT, )
)
Petitioner, ) Permit No. 63-9019
)
V. ) NOTICE OF TAKING DEPOSITION
) OF LOU MURGURTIO
BOISE PROJECT BOARD OF CONTROL,)
)
Respondent. )
)

TO: Lou Murqurtio and Raymond D. Givens, his counsel of
record.

YOU WILL PLEASE TAKE NOTICE That the petitioner will take the
testimony on oral examination of Lou Murgurtio, pursuant to
Rules 26 and 30(a) of the Idaho Rules of Civil Procedure, before
Capitol Reporters, a Notary Public, or in case of their inability
to act or be present, before some other officer authorized to
administer oaths, on November 19, 1986, at 1:30 p.m., of said day
in the offices of Elam, Burke and Boyd, First Interstate Build-
ing, 702 West Idaho, Suite 1010, Boise, Idaho.

Oral examination will continue from time to time until com-

pleted. You are respectfully requested to have said Lou

Murgurtio present for the purpose of taking such W‘p
Ry ;En
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the time and place indicated, and you are hereby notified to
appear and take part in the examination.
DATED This % day of October, 1986.

ELAM, BURKE & BOYD

By

Scott L. Campbell,
Attorneys for Pioneer Irrigation
District

CERTIFICATE OF MAILING

I HEREBY CERTIFY That on this 20@ day of October, 1986, I
caused a true and correct copy of the above and foregoing instru-
ment to be mailed, postage prepaid, to:

Raymond D. Givens
P.O. Box 2720
Boise, Idaho 83701

William F. Ringert
P.0. Box 2773
Boise, Idaho 83701

Randall C. Fredericks

1110 First Interstate Building
702 Ww. Idaho

Boise, Idaho 83702

Don A. Olowinski
Rita L. Berry

P.O0. Box 1617
Boise, Idaho 83701

Larry Sullivan
P.0O. Box 220
Vvale, Oregon 97918

Capitol Reporters
P.O. Box 574
Boise, Idaho 83701

N -—-""""M’—‘J
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Deparmont o viner rasources
Scott L. camp Wastern iegional Offica
Scott L. Campbell
ELAM, BURKE AND BOYD
1010 First Interstate Building
P.0O. Box 1559
Boise, Idaho 83701
(208) 343-5454

Attorneys for Pioneer Irrigation District

BEFORE THE DEPARTMENT OF WATER RESQURCES

STATE OF IDAHO
PIONEER IRRIGATION DISTRICT,
Petitioner, Permit No. 63-9019

)

)

)
v. ) NOTICE OF TAKING DEPOSITION
) OF ROYCE VAN CUREN
)
)
)
)

BOISE PROJECT BOARD OF CONTROL,

Respondent.

TO: Royce Van Curen and Raymond D. Givens, his counsel of
record.

YOU WILL PLEASE TAKE NOTICE That the petitioner will take the
testimony on oral examination of Royce Van Curen, pursuant to
Rules 26 and 30(a) of the Idaho Rules of Civil Procedure, before
Capitol Reporters, a Notary Public, or in case of their inability
to act or be present, before some other officer authorized to
administer oaths, on November 19, 1986, at 9 a.m., of said day in
the offices of Elam, Burke and Boyd, First Interstate Building,
702 West Idaho, Suite 1010, Boise, Idaho.

Oral examination will continue from time to time until com-

pleted. You are respectfully requested to have said Royce Van

Curen present for the purpose of taking such deposiM&%f{ﬁﬁEn
X5
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time and place indicated, and you are hereby notified to appear

and take part in the examination.

DATED This Qb'jfday of October, 1986.
ELAM, BURKE & BOYD

By
Scott L. CampSe'il,E%il the Firm

Attorneys for Pioneer Irrigation
District

CERTIFICATE QOF MAILING

I HEREBY CERTIFY That on this 201l day of October, 1986, I

caused a true and correct copy of the above and foregoing instru-

ment to be mailed, postage prepaid, to:

Raymond D. Givens
P.0. Box 2720
Boise, Idaho 83701

William F. Ringert
P.0O. Box 2773
Boise, Idaho 83701

Randall C. Fredericks

1110 First Interstate Building
702 W. Idaho

Boise, Idahe 83702

Don A. QOlowinski
Rita L. Berry

P.0O. Box 1617
Boise, Idaho 83701

Larry Sullivan
P.O. Box 220
Vale, Oregon 97918

Capitol Reporters
P.O. Box 5714
Boise, Idaho 83701

Scott L. Campbell \

SRR
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Peter J. Boyd B Cornnees
Scott L. Campbell ‘ R StsE-
ELAM, BURKE AND BOYD

1010 First Interstate Building

P.O. Box 1559

Boise, Idaho 83701

(208) 343-5454

Attorneys for Pioneer Irrigation District

BEFORE THE DEPARTMENT OF WATER RESOURCES

STATE OF IDAHO
PIONEER IRRIGATION DISTRICT,
Petitioner, Permit No. 63-9019

)

)

;
v. ) NOTICE OF TAKING DEPOSITION
) OF GERALD GUENTZ
)
)
)
)

BOISE PROJECT BOARD OF CONTROL,

Respondent.

TO: Gerald Guentz and Raymond D. Givens, his counsel of
record.

YOU WILL PLEASE TAKE NOTICE That the petitioner will take the
testimony on oral examination of Gerald Guentz, pursuant to
Rules 26 and 30(a) of the Idaho Rules of Civil Procedure, before
Capitol Reporters, a Notary Public, or in case of their inability
to act or be present, before some other officer authorized to
administer oaths, on November 18, 1986, at 3 p.m., of said day in
the offices of Elam, Burke and Boyd, First Interstate Building,
702 West Idaho, Suite 1010, Boise, 1ldaho.

Oral examination will continue from time to time until com-

pleted. You are respectfully requested to have said Gerald

Guentz present for the purpose of taking such depomtmggfi
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time and place indicated, and you are hereby notified to appear
and take part in the examination.

DATED This ézgjt:day of October, 1986.

ELAM, BURKE & BOYD

By £

5%ttt L. Campbe Of the Firm
Attorneys for Pioneer Irrigation
District

CERTIFICATE OF MAILING

1 HEREBY CERTIFY That on this gbﬂ day of October, 1986, I
caused a true and correct copy of the above and foregoing instru-
ment to be mailed, postage prepaid, to:

Raymond D. Givens
P.0. Box 2720
Boise, Idaho 83701

William F. Ringert
P.O. Box 2773
Boise, Idaho 83701

Randall C. Fredericks

1110 First Interstate Building
702 wW. Idaho

Boise, Idaho 83702

bDon A. Olowinski
Rita L. Berry

P.0O. Box 1617
Boise, Idaho 83701

Larry Sullivan
P.0. Box 220
Vale, Oregon 97918

Capitol Reporters
P.0O. Box 574
Boise, Idaho 83701




Peter J. Boyd Veoste s vionel Gl
Scott L. Campbell

ELAM, BURKE AND BOQYD

1010 First Interstate Building

P.O. Box 1559

Boise, Idaho 83701

(208) 343-5454

Attorneys for Pioneer Irrigation District

BEFORE THE DEPARTMENT OF WATER RESOURCES
STATE OF IDAHO
PIONEER IRRIGATION DISTRICT,

Petitioner, Permit No. 63-9019

OF CLARENCE GHARRING
BOISE PROJECT BOARD CF CONTROL,

)
)
3
V. ) NCTICE OF TARKING DEPOSITION
)
)
)

Respondent. )

)

TO: Clarence Gharring and Raymond D. Givens, his counsel of
record.

YOU WILL PLEASE TAKE NOTICE That the petitioner will take the
testimony on oral examination of Clarence Gharring, pursuant to
Rules 26 and 30(a) of the Idaho Rules of Civil Procedure, before
Capitol Reporters, a Notary Public, or in case of their inability
to act or be present, before some other officer authorized to
administer oaths, on November 18, 1986, at 1:30 p.m., of said day
in the offices of Elam, Burke and Boyd, First Interstate Build-
ing, 702 West Idaho, Suite 1010, Boise, Idaho.

Oral examination will continue from time to time until com-
pleted. You are respectfully requested to have said Clarence
Gharring present for the purpose of taking such depom the

H- mfﬂ ;.;
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time and place indicated, and you are hereby notified to appear
and take part in the examination.
DATED This gojk day of October, 1986.

ELAM, BURKE & BOYD

By

Scott L. Camp'e the Firm
Attorneys for Pioneer Irrigation
District

CERTIFICATE OF MAILING

I HEREBY CERTIFY That on thiS'QQEL day of October, 1986, 1
caused a true and correct copy of the above and foregoing instru-
ment to be mailed, postage prepaid, to:

Raymond D. Givens
P.O. Box 2720
Boise, Idaho 83701

William F. Ringert
P.0. Box 2773
Boise, Idaho 83701

Randall C. FPredericks

1110 First Interstate Building
702 w. Idaho

Boise, Idaho 83702

Don A. QClowinski
Rita L. Berry

P.0. Box 1617
Boise, Idaho 83701

Larry Sullivan
P.0. Box 220
vale, Oregon 97918

Capitol Reporters

P.0. Box 574
Boise, Idaheo 83701

( E : SI |!d v ) ey st

Scott L. Campbell
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Depar s Dzzources

Peter J. Boyd wﬁ$u?i éomm

Scott L, Campbell

ELAM, BURKE AND BOYD

1010 First Interstate Building
P.0. Box 1559

Boise, Idaho 83701

(208) 343-5454

Attorneys for Pioneer Irrigation District

BEFORE THE DEPARTMENT OF WATER RESOURCES
STATE OF IDAHO
PIONEER IRRIGATION DISTRICT,

Petitioner, Permit No. 63-9019

OF CARL PADOUR
BOISE PROJECT BOARD OF CONTROL,

)
)
;
v. ) NOTICE OF TAKING DEPOSITION
)
)
)

Respondent. )

)

TO: Carl Padour and Raymond D. Givens, his counsel of
record.

YOU WILL PLEASE TAKE NOTICE That the petitioner will take the
testimony on oral examination of Carl Padour, pursuant to
Rules 26 and 30(a) of the Idaho Rules of Civil Procedure, before
Capitol Reporters, a Notary Public, or in case of their inability
to act or be present, before some other cfficer authorized to
administer ocaths, on November 18, 1986, at 9 a.m., of said day in
the offices of Elam, Burke and Boyd, First Interstate Building,
702 West Idaho, Suite 1010, Boise, Idaho.

Oral examination will continue from time to time until com-

pleted. You are respectfully requested to have said Carl Padour

present for the purpose of taking such deposit1 ggnmmand'

NOTICE OF TAKING DEPOSITION OF CARL PADOUR - 1
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place indicated, and you are hereby notified to appear and take
part in the examination.
DATED This 20Y day of October, 1986.

ELAM, BURKE & BOYD

By

Scott L. Camé ell, e Firm
Attorneys for Pioneer Irrigation
District

CERTIFICATE OF MAILING

I HEREBY CERTIFY That on this ijf( day of October, 1986, I
caused a true and correct copy of the above and foregoing instru-
ment to be mailed, postage prepaid, to:

Raymond D. Givens
P.0. Box 2720
Boise, Idaho 83701

William F. Ringert
P.0. Box 2773
Boise, Idaho 83701

Randall €. Fredericks

1110 First Interstate Building
702 w. Idaho

Boise, Idaho 83702

Don A. Olowinski
Rita L. Berry

P.0. Box 1617
Boise, Idaho 83701

Larry Sullivan
P.O. Box 220
Vale, Oregon 97918

Capitol Reporters
P.O. Box 574
Boise, Idaho 83701

NOTICE OF TAKING DEPOSITION OF CARL PADOUR - 2 HFF . . .o f
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BEFORE THE DEPARTMENT

STATE OF

PIONEER IRRIGATION DISTRICT,
Petitioner,

vs.

BOISE PROJECT BOARD OF CONTROL,

Respondent.

- E@EWE@

ocT 15 1988

B v J&aJli (iikiA}QL&éu
V Department of Water Resources

OF WATER RESOURCES

IDAHO

Permit No. 63-901%

T N Nt Mot e Nomest t s Sgst Sat

PETITION TO

INTERVENE

Raymond D. Givens, Esqg.

GIVENS, McDEVITT, PURSLEY,
WEBB & BUSER

Post Office Box 2720

Boise, Idaho 83701

William F. Ringert, Esqg.

RINGERT, CLARK, HARRINGTON,
REID, CHRISTENSON & KAUFMAN

Post Office Box 2773

Boise, Idaho 83701

Randall C. Fredericks, Esq.
CLEMONS, COSHO & HUMPHREY

1110 First Interstate Bank Bldg.
Boise, Idaho 83702

PETITION TO INTERVENE - 1

Don A. Olowinski, Esq.

Rita L. Berry, Esq.

HAWLEY TROXELL ENNIS & HAWLEY
Post Office Box 1617

Boise, Idaho 83701

Larry Sullivan, Esq.
SCHROEDER, HUTCHENS & SULLIVAN

Post Office Box 220
Vale, Oregon 97918

‘Jf‘mﬂ“
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October 15,




COME NOW the Boise-Kuna Irrigation District, 129 North
School Street, RKuna, Idaho 83634; the Nampa & Meridian Irrigation
District, 1503 First Street South, Nampa, Idaho 83651; the New
York Irrigation District, 214 Broadway Avenue, Boisge, Idaho
83702; the Wilder Irrigation District, 709 Cleveland Boulevard,
Caldwell, Idaho 83605; and the Big Bend Irrigation District,
Route 3, Box 3193, Adrian, Oregon 97901, by and through their
attorneys respectively, Clemons, Cosho & Humphrey; Ringert,
Clark, Harrington, Reid, Christenson & Kaufman; Givens, McDevitt,
Pursley, Webb & Buser; Hawley Troxell Ennis & Hawley; and
Schroeder, Hutchens & Sullivan, and petition for leave to
intervene in the above-captioned matter. In support of this

Petition to Intervene, the Petitioners state as follows:

I.
That the Petitioners are the members of the Boise
Project Board of Control in whose name Permit No. 63-9019 was
issued by the Department of Water Resources. Permit 63-9019 is

for use of water at the Lucky Peak Dam for hydropower purposes.

II.
As the application for Permit No. 63-9019 disclosed, the
Boise Project Board of Control applied for the permit as the

operating agent for the Petitioners.

PETITION TO INTERVENE - 2




III.

Petitioners are the holders of Federal Energy Regulatory
Commigsion, License No. 2832 for the construction, operation, and
maintenance of hydroelectric generating facilities at the Lucky
Peak Dam. As the holders of the FERC license and as the members
of the Board of Control, the Districts will be affected by any

proceedings in regard to Permit No. 63-9019.

Iv.
Petitioner’s immediate interest in the above-entitled
proceedings is to resist any of the claims asserted by the

Pioneer Irrigation District.

V.
The Petitioners have not filed a request to intervene
earlier because the Department had not indicated an intention to

hold a hearing,.

VI.
Petitioners will present argument and evidence in
support of the validity of Permit No. 63-9019. Petitioners will
coordinate their response so as to expedite the proceedings and

avoid duplication of argument and evidence.

ﬁﬂPuam
APR U4 1988
PETITION TO INTERVENE - 3
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RESPECTFULLY SUBMITTED, this léﬂg day of October, 1986.

HAWLEY TROXELL ENNIS & HAWLEY

oy Do Qlbpnelh

Don A. Olowinski

Raymond D. Givens, Esq.
GIVENS, McDEVITT, PURSLEY,
WEBB & BUSER

William F. Ringert, Esq.
RINGERT, CLARK, HARRINGTON,
REID, CHRISTENSON & KAUFMAN

Randall C. Fredericks, Esq.
CLEMONS, COSHO & HUMPHREY

Larry Sullivan, Esq.
SCHROEDER, HUTCHENS & SULLIVAN

CERTIFICATE OF MAILING

I HEREBY CERTIFY that on the ZGQHQ day of Octocber, 1986,
I served the within and foregoing PETITION TO INTERVENE, by
causing a true and correct copy thereof to be deposited in the
United States Mail, Boise, Idaho, postage prepaid, addressed as
follows:

Scott L. Campbell
ELAM, BURKE & BOYD
P.0. Box 1559
Boise, Idaho 83701

oo 0l

Don A. Olowinski

Hibs¥s
i2R0FILMED

¥
e U4 1988
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Peter J. Boyd Department of Water Resources

Scott L. Campbell

ELAM, BURKE AND BOYD

1010 First Interstate Building
P.O0. Box 1559

Boise, Idaho 83701

(208) 343-5454

Attorneys for Pioneer Irrigation District

BEFORE THE DEPARTMENT OF WATER RESOURCES
STATE OF IDAHO
PIONEER IRRIGATION DISTRICT,

Petitioner, Permit No. 63-9019

AND PROTESTANTS
BOISE PROJECT BOARD OF CONTROL,

)
)
)
v. ) MOTION TO LIMIT INTERVENORS
)
)
)

Respondent. )

)

COMES NOW, Pioneer Irrigation District, and hereby moves the
Director of the Department of Water Resources to limit the number
of intervenors or protestants who will be permitted to testify,
cross—examine witnesses, or to make and arque motions and objec-
tions with respect to the Petition to Cancel Water Permit No. 63-
9019. Pioneer requests that the Boise Project Board of Control,
respondent herein, be designated as the only entity which will be
permitted to participate as a respondent in the proceedings

before the Department with respect to this petition.
]
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This motion is brought pursuant to Rule 9,8 of the Rules of
Practice and Procedure of the Idaho Department of Water Resources
and is supported by the brief filed concurrently herewith.

DATED This lg:éi_day of October, 1986.

ELAM, BURKE & BOYD

By

0
ioner

Scott L. Campbell, e Firm

Attorneys for Peti

CERTIFICATE OF MAILING

I HEREBY CERTIFY That on this ;3% g day of October, 1986, I
caused a true and correct copy of the above and foregoing instru-
ment to be mailed, postage prepaid, to:

Raymond D. Givens, Esq.
P.0O. Box 2720
Boise, Idaho 83701

William F. Ringert, Esq.
P.O. Box 2773
Boise, Idaho 83701

Randall C. Fredericks, Esqg.
1110 First Interstate Bank Bldg.
Boise, Idaho 83702

Don A. Qlowinski, Esq.
Rita L. Berry, Esq.
P.0. Box 1617

Boise, Idaho 83701

Larry Sullivan, Esqg.

P.0O. Box 220
vale, Oregon 97918

Scott L. Campgeff %

MOTION TO LIMIT INTERVENORS'
AND PROTESTANTS - 2 . ;
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Department of Water Resources
Peter J. Boyd

Scott L. Campbell

ELAM, BURKE AND BOYD

1010 First Interstate Building
P.O. Box 1559

Boise, Idaho 83701

(208) 343-5454

Attorneys for Pioneer Irrigation District

BEFORE THE DEPARTMENT OF WATER RESQURCES

STATE OF IDAHO
FPIONEER IRRIGATION DISTRICT,
Petitioner, Permit No. 63-9019

)
)
)
)
v. ) MEMORANDUM IN SUPPORT OF
) MOTION TO LIMIT INTERVENORS
BOISE PROJECT BOARD OF CONTROL, )} AND PROTESTANTS

)

)

)

Respondent.

Pioneer Irrigation District instituted the present action by
filing a Petition to Cancel Water Permit No. 63-9019 with the
Idaho Department of Water Resources, on May 21, 1986. 1In its
petition, Pioneer named the Boise Project Board of Control as the
respondent, because water Permit No. 63-9019 had been issued to
the Boise Project Board of Control by the Idaho Department of
Water Resources.

On or about June 23, 1986, the Boise Project Board of
Control, acting through its member irrigation districts, filed an

Answer to Petition to Cancel Water Permit with the Department of

~

iy

Water Resources. At no time have the individM QM:QQ
‘ LW

MEMORANDUM IN SUPPORT OF MOTION TO 7
LIMIT INTERVENORS AND PROTESTANTS - 1 AFgR UIIUUB




districts of the Board of Control filed applications or petitions
to intervene in this proceeding.

Inasmuch as the Boise Project Board of Control is alleged to
be a separate and distinct legal entity, Pioneer believes that
the Director should exercise his authority under Rule 9,8 of the
Rules of Practice and Procedure of the Department of Water
Resources, and limit the involvement and participation in this
proceeding to the Boise Project Board of Control as a separate
entity. This action will eliminate the duplication of effort,
scheduling problems, confusion, and delay which will result if
the individual member irrigation districts of the Board of
Control are allowed to participate in these proceedings, through
their separate counsel. Since the Boise Project Board of Control
was issued water Permit No. 63-9019, and since one attorney can
obviously speak on behalf of the Boise Project Board of Control,
and since the member irrigation districts of the Board of Control
share "substantially the same interests and positions,”™ (Rule 9,8},
the Director should exercise his authority under the rule and limit
participation in the proceedings of the Boise Project Board of
Control, as a single entity.

DATED This Li:ﬂ:aay of October, 1986.

ELAM, BURKE AND BOYD

By .
Scott L. Campbell,
Attorneys for Petitioner At

MEMORANDUM IN SUPPORT OF MOTION TO
LIMIT INTERVENORS AND PROTESTANTS - 2
L
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CERTIFICATE OF MAILING

I HEREBY CERTIFY That on this &3jt day of October, 1986, I

caused a true and correct copy of the above and foregoing

instrument to be mailed, postage prepaid, to:

Raymond D. Givens, Esq.
P.O. Box 2720
Boise, Idaho 83701

William F., Ringert, Esq.
P.0. Box 2773
Boise, Idaho 83701

Randall C. Fredericks, Esq.
1110 First Interstate Bank Bldg.
Boise, Idaho 83702

Don A. QOlowinski, Esq.
Rita L. Berry, Esq.
P.0O. Box 1617

Boise, Idaho 83701

Larry Sullivan, Esq.
P.0. Box 220
Vale, Oregon 97918

Scott L. Campbe

MEMORANDUM IN SUPPORT OF MOTION TO
LIMIT INTERVENORS AND PROTESTANTS - 3
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LAUREL E,ELAM [|B88-1974) DAVID E. COMSTOCK
ELA-M- BURKE AND BOYD CARL A. BURKE [IBBB-1981) MELVILLE W, FISHER IT

CARL P. BURKE WILLIAM G, DRYDEN
ATTORNEYS AND COUNSELORS AT LAw PETER J. BOYD TODD J. WILCOX

J. RAY DURTSCHI PETER C. K. MARSHALL

M. ALLYN DINGEL, JR. KENNETH M. SEBBY

JACK S. GUORDING TRUDY HANSON FOUSER
FIRST INTERSTATE BUILDING JOHN MAGEL D. ALAN KOFOED

DAVID B. LINCOLN SCOTT L. CAMPBELL
702 WEST IDAHO RICHARD C. MELLON, JR. BOB®! KILLIAN DOMINICK
POST OFFICE BOX ISSS ROBERT M. TYLER, JR, W. DALLAS BURKHALTER

JAMES D, LARUE ALAN CONILOGUE
BOISE, iDAHO 8370t RANDALL A. PETERMAN ELAINE D. HANSON
TELEPHONE 208-343-54%54 WILLIAM J. RUSSELL JEFFERY J. VENTRELLA

KAYE L. O'"RIORDAN BRENDA G. MEIER
TELECOPIER 208-343-54%4 RYAN P. ARMBRUSTER JOHN J. JANIS

October 13, 1986

bavid R. Tuthill, Jr., P.E.
Manager, Western Regional Office

Department of Water Resources Gl g e e
State of Idaho VIR S

450 W. State Street

Boise, Idaho 83702 Deper'r:-t 5t o T

;
Wesara aoyunld oo

Re: Petition to Cancel Permit No. 63-901¢%
Dear David:

This correspondence is a response to Mr. Don Olowinski’s
letter to you, dated October 9, 1986.

Initially, I fail to see the connection between the amount of
time required for a hearing before the Idaho Department of Water
Resources on this matter, and the need to delay any action on the
hearing until the Federal Energy Regulatory Commission acts on
Pioneer’'s motion to reopen the 1license proceeding before that
agency. Again, Mr. Olowinski is attempting to confuse the regu-
latory functions of the Idaho Department of Water Resources and
the Federal Energy Regulatory Commission in order to obtain an
advantage for his client. Moreover, it is quite possible that
the approximation of three to four days of hearing time for
presentation of evidence may be inaccurate. If both parties can
reach an agreement with respect to certain basic factual issues,
the hearing time could be substantially less.

Mr. Olowinski complains that Pioneer has not yet disclosed
its witnesses or exhibits which it intends to introduce. I would
like to point out that the same is true of the Board of Control.
I would submit that if the Director ﬁites any disclosure, as

M
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David R. Tuthill, Jr., P.E.
October 13, 1986
Page 2

suggested by Mr. Olowinski under Rules 8 and 9 of the Department,
that such disclosure be bilateral. In this regard, I am certain
that the list of witnesses which Pioneer intends to call at the
hearing of this matter would change following the conduct of the
depositions which are anticipated.

1 cannot agree with Mr. Olowinski’s reading of Rule 9,13 of
Practice and Procedure before the Department of Water Resources.
The rule reads:

Depositions. The Director, or any party, may,
in an 1investigation or hearing before the
Director or the Board, cause the deposition of
witnesses residing within or without the state
to be taken in the manner prescribed by law
for like depositions in civil actions in the
district courts of this state and to that end
may compel the attendance of witnesses and the
production of books, documents, papers and
accounts.

(Emphasis added.)

This rule <clearly permits parties, as well as the Director,
to conduct depositions in the manner contemplated for depositions
in «civil actions 1in the district courts of this state. Such
depositions extend to discovery matters in conformance with the
Idaho Rules of Civil Procedure. Accordingly, under Rule 9,13,
Pioneer is entitled to take the depositions of witnesses, with or
without the cooperation of the respondent.

Mr. Olowinski did not indicate, in his October 9, 1986,
correspondence, that he was writing on behalf of the Boise
Project Board of Control or on behalf of Wilder 1Irrigation
District. I would 1like to formally request that the Director
exercise his authority under Rule 9,8 o0f the Rules of Practice
and Procedure and "limit the number of intervenors or protestants
who will be permitted to testify, cross-examine witnesses, or
make and argue motions and objections." {Rule 9,8.) I have
enclosed a formal motion to this effect.




David R. Tuthill,
October 13,

Page 3

Jr., P.E.

1986

Thank you for your cooperation.

SLC:1ls
Board of Directors
Pioneer Irrigation District

cc:

Ms.
Mr.
Mr.
Mr.
Mr.

Mr.
Mr.

Hazel Robinson
Raymond D. Givens,
Randall C. Fredricks,
Larry Sullivan, Esq.
William F. Ringert,
Donald A. Olowinski,
Phillip Rassier, Esq.

Esq.

Esqg.
Esq.

U.S. Department of Interior

u.

S. Army Corps of Engineers

Esq.

Very truly yours,

ELAM, BURKE AND BOYD

Scott L. Campbell %

Hrx u4 1988
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RAYMOND 0. GIVENS

LAW QOFFICES
GivENS, McDEvVITT, PURSLEY, WESBB & BUSER

SUITE 200, PARK PLACE TELEFPHONE

(208) 342-8571

CHAS. F. MEDEVITT
277 NO. 6TH STREET

KENNETH L., PURSLEY

wAY L. WEBB
PAUL J, BUSER

POST OFFICE BOX 2720
BOLSE, IDAHO 83701

LEQC EDWARD MILLER
CHRISTOPHER J, BEESON

CELESTE KIM VERNETT

TERRY L, MYERS

KENNETH R. MECLURE October 10 ! 1986 TELECORIER
JEFFREY C. FEREDAY (208) 343-9492
JUDITH K, HOLCOMBE

Mr, Scott L. Campbell
Attorney at Law

First Interstate Building
Post Qffice Box 1559
Boise, Idaho 83701

Dear Scott:

In response to your letter of October 3rd and in
spite of our reservations as to the authority to take
depositions in a matter before the Department of Water
Resources for discovery purposes, as outlined in Don
Olowinski's letter to Mr. Tuthill, dated October 9, 1986,
a copy of which has been forwarded to you, we are willing
to cooperate in the scheduling of such depositions, re-
serving the right to object to any use thereof at a later

date.

The following dates are available for taking such
depositions: November 6, 10 through 14, 17 through 21
and 24 through 30, and even on those dates Mr. Gerald
Guentz is available only in the afternocon after 2:00.

I did not investigate the possibility of any later
date because of Mr. Tuthill's indication that he would
plan to schedule the hearing in this matter early in

December.

In view of the reservations above noted, we will
not insist on the issuance of subpoenas.

Yours very truly,

GIVENS, McDEVITT, PURSLEY, WEBB & BUSER

(’;‘3 —

Raymond D. Givens

RDG :ph ;zﬁﬁ w Eﬂ
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LAUREL E, ELAM (I888-1874)
CARL A. BURKE {i898-1961)
CARL P. BURKE

PETER J. BOYD

J. RAY DURTSCHI

M, ALLYN DINGEL, JR.

JACK S, GJORDING

JOHN MAGEL.

DAVID 8. LINCOLN
RICHARD C, MELLON, JR,
ROBERT M, TYLER, JR.
JAMES D. LaRUE

RANDALL A, PETERMAN
WILLIAM J, RUSSELL

KAYE L, O"RIORDAN

RYAN P. ARMBRUSTER

ELAM, BURKE anp BOYD

ATTORNEYS AND COUNSELORS AT LAW

FIiRST INTERSTATE BUILDING
702 WEST IDAHO

POST OFFICE BOX I559
BOISE, IDAHO 83701
TELEPHONE 208-343-5454
TELECOPIER 208-343-5454

October 14,

pavid R. Tuthill, Jr., P.E.

Manager, Western Regional Office

Department of Water Resources

State of Idaho

450 W. State Street

Boise, Idaho 83702

63-9019

Re: Petition to Cancel Permit No,.

Dear Mr., Tuthill:

DAVID E. COMSTOCK
MELVILLE W. FISHER IT
WILLIAM G. DRYDEN
TODD J. WILCOX

PETER C. K. MARSHALL
KENNETH M, SEBBY
TRUDY HANSON FOUSER
. ALAN KOFOED

SCOTT L. CAMPBELL
BOBA8I KILLIAN DOMINICK
wW. DALLAS BURKHALTER
ALAN CONILOGUE
ELAINE D. HANSON
JEFFERY J. VENTRELLA
BRENDA G. MEIER

JOHN J.JANIS

1986

I have enclosed a copy of the Motion to Limit Intervenors and

Protestants and a copy of the Memorandum in Support
Limit Intervenors and Protestants.
from Mr. Campbell’s correspondence to you,
1986. Please accept my apology for any
have caused you.

dated

Sincerely,

of Motion to

I inadvertently omitted these

October 13,

inconvenience this may

ELAM, BURKE AND BOYD

//, )7/(* 927 J
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Secretary
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WAYNE B. SLAUGHTER, JR. JOHN T. HAWLEY, JR.

HAWLEY TROXELL ENNIS & HAWLEY

ATTORNEYS AND COUNSELORS

8. ENNIS
ROBERT 1. TROXELL RICHARD G. SMITH ONE CAPITAL CENTER P?m;e- S
JESS 8. HAWLEY, JR. JOMN F. KURTZ, JR. SUITE 701
JOMN T. HAWLEY, P A ROBERT 3. :mc:s?‘u

A, MILLER LINDA L. HOLDEMA,|
L"?.::f NEWHOUSE ;.'3::125'3'3:%“ POST QFFICE BOX 1617 SOCATELLO OFFICE
IG L, MEADOWS s
oA Erh D. MeCOLLUM, JR.  ALBERT B, BARKER BOISE, IDAHO 83701

GARY D. BABBITT, P.A, DON A. OLOWINSKI

POST OFFICE BOX 4187

P. CRAIG STORTI MNICHOLAS G. MILLER TELEPHMONE ELLD, IDAHO 83208
MERLYN W. CLARK RONALD E. BUSH (208) 344-6000 POC ,
RICHARD F. GOODSON, P.A,  STEVEN wé B:HENTER

. HARDER CATHY R. SILAK -—
‘;:?:‘LI“'; M. BARBER KENNETH C. HOWELL TELECOFIER TELEPHONE
DONALD E. KNICKREHM RITA L. BERRY (208} 342-3829 (208) 233-0845
EDOWIN V. APEL, JR. MICHAEL M, STODDARD
EUGENE A RITTI JOSEPH P. LANGFIELD
KAREN L. LANSING SUSAN O. MINER

October 9, 1986

David R. Tuthill, Jr., P.E. Deparimeni ¢ o il
Manager, Western Regional Office Wesorn Doy 0 L2
Department of Water Resources

State of Idaho

450 W. State Street

Boise, ID 83702

Re: Pioneer Irrigation District’s Petition to
Cancel Permit No. 63-9019

Dear Mr. Tuthill:

This letter is in response to the letter from the
Pioneer Irrigation District dated September 30, 1986.

As to the issue of whether to hold a hearing before or
after the Federal Energy Requlatory Commission acts, we would
still adhere to our views that it would be most economical and
efficient to wait until after the decision by FERC. This view is
reinforced by Pioneer's intention to take four days with the
presentation of its "case" even though it only submitted one
exhibit to the Department in its briefings. If Pioneer is going
to take that long, we may have to present a case of equal length.
To allow for rebuttal on behalf of Pioneer, it would appear that
even more time will be necessary.

Of course, it is difficult for us to estimate the length
of our case because Pioneer has not yet disclosed whom it intends
to call as witnesses or what exhibits it intends to introduce. I
would therefore request that the Director use his authority under
Rules 8 and 9 of the Department and the Administrative Procedures
Act to require Pioneer to list its proposed witnesses, its
exhibits and the witnesses it desires to depose. After this is

Ve
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HAWLEY TROXELL ENNIS & HAWLEY

David R. Tuthill
October 9, 1986
Page 2

done, we would further request that the Director hold a
prehearing conference to discuss issues and proposed proof and to
schedule a hearing at a time convenient to the Department and the
parties that would allow Pioneer and us time to conduct the
depositions it apparently desires. We could then conduct the
appropriate discovery and examine their exhibits and provide a
list to Pioneer of cur witnesses and proposed exhibits. This is
a procedure similar to that followed in Rule 16 of the Idaho
Rules of Civil Procedure. We believe this would facilitate the
conduct of the hearing. If it were followed, we may be able to
reduce the time required for the hearing.

As to the depositions requested by Pioneer, we can find
no statutory authority for Rule 9,13 as promulgated by the
Department and therefore cannot agree that Pioneer is entitled to
take depositions. Nor does Rule 9,13 appear to authorize
depositions for discovery purposes (as opposed to depositions as
a substitute for hearing testimony). Even under Rule 9,13,
depositions are entirely discretionary with the Director. Wwe
would be willing to cooperate with Pioneer in the scheduling of
depositions, however, if they are reasonable in number and scope
and limited to information relevant to the issues raised by
Pioneer in its briefing to the Department, adequate notice is
provided to us and the deponent so schedules may be worked out,
and Pioneer reciprocates by identifying and making its witnesses
available for us to depose them.

Sincerely,

HAWLEY TROXELL ENNIS & HAWLEY

loi Ui .

Don A. Olowinski

DAQ/mnb

xc: Raymond D. Givens, Esq.
Randall C. Fredricks, Esq.
Larry Sullivan, Esq.
William F. Ringert, Esq. ,
Scott L. Campbell, Esq. . e
U.S. Department of Interior o T b
U.S. Corp. of Engineers
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October 10, 1986

N

TO: Glen Saxton

SUBJECT: Condition K of the water right for Lucky Peak Dam
BY: Dam Safety

As you requested we have reviewed the dam files for the project
to see if the conditions listed under part K had been met. As
indicated to us by Royce Van Curen, the Boise Office
Manager/District Coordinator for the Lucky Peak Power Plant
Project, the Corps of Engineers are approving each portion of the
plans for the project as they are developed. Since all portions
of the plans have not been developd we have not yet received the
certification from the Corps which is required under condition K.
The second part of this condition also requires that we receive
certification that the project has been completed in accordance
with the approved plans, this cannot be accomplished until

construction has been completed which is not the case at this
time.

We will continue to monitor the progress of construction at the
project and inform you when we receive the required
certifications.
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Sy State of Idaho

Ll DEPARTMENT OF WATER RESOURCES
WESTERN REGION, 450 W. Srare Streer, Boise, idaho
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JOHN V. EVANS Mailing address:
Govermor Statehouse
A KENNETH DUNN Doise, Idaho 83720
Director (208) 334-2190

October 2, 1986

Raymond D. Givens, Esq. William f. Ringert, Esq.
GIVENS, McDEVITT, PURSLEY, RINGERT, CLARK, HARRINGTON,
WEBB & BUSER REID, CHRISTENSON & KAUFMAN
P.0. Box 2720 P.0. Box 2773

Boise, ID 83701 Boise, ID 83701

Randall C. Fredricks, Esq. Don A. Olowinski, Esq.
CLEMENS, COSHO & HUMPREHEY HAWLEY, TROXELL, ENNIS & HAWLEY
1110 First Interstate Bank Bldg. P.D0. Box 1617

Boise, ID 83702 Boise, ID 83701

Larry Sullivan, Esq. Scott L. Campbell, Esq.
SCHROEDER, HUTCHENS & SULLIVAN ELAM, BURKE & BOYD

P.0. Box 220 P.0. Box 1559

Vale, OR 97918 Boise, ID 83701

U.5. Department of Interior U.S. Corp. of Engineers
Bureau of Reclamation Attn: LTC Richard M. Ely
Attn: Ron Golus Office of Council B8ldg. 602
Box 043-550 W. Fort St. City-County Airport

Boise, ID 83724 Walla Walla, WA 99362-9265

Re: Water Rights for Power Purposes at Diversion Dam, Arrowrock and Lucky Peak
ek ﬂ‘\rﬂm

Dear Interested Party:
5{uw l)

The purpose of this letter is to provide an updated status regarding the

following water rights: APR U jygy .;‘
No. Name Location 5
63-10239  U.S. Bureau of Rec. Piversion g i
63-10240 U.S. Bureau of Rec. Arrowrock Dam
63-9019 Boise Project Board of Contrel Lucky Peak Dam
63-10366 Pioneer Irrigation Dist. Lucky Peak Dam

Water rights nos. 63-10239 and 63-10240 are both protested applications
for permit for power purposes. As you are aware, on September 19, 1986, we
sent letters to interested parties tentatively setting a hearing date of
October 22, 1986 for review of both applications. Several parties responded
that this is not an available date so the hearing has been postponed.




page 2
Artaowrock and Lucky Peak

Because the hearing has been postponed and several months have passed
since our last project update, the U.S. Bureav of Reclamation is requested to
provide the Department with a letter describing (1) current activities with
respect to both projects, (2) the current status of both projects with respect
to the Federal Energy Requlatory Commission, (3) the extent of the urgency to
have the Department take action on each application, and (4) proposed dates for
a hearing on these applications.

Water right no. 63-9019 is a permit for which we have received a Petition
to Cancel from Pioneer Irrigation District, and water right no. 63-10366 is a
protested application for permit filed by Pioneer Irrigation District and
protested by the U.S. Bureau of Reclamation, et al. In our letter dated
September 11, 1986, we proposed that the validity of Permit No. 63-9019 be
determined before proceeding with Application for Permit No. 63-10366. 1In a
letter dated September 16, 1986, Scott L. Campbell concurred with this
approach. In a letter dated September 25, 1986, Don A. Olowinski requested
that the Department defer consideration of the petition to cancel the permit
for a reasonable time to allow the Federal Energy Regulatory Commission (FERC)
to rule on related matters. On the same date Mr., Olowinski submitted a
Response Memorandum in Opposition to Petition to Cancel Water Permit. In a
letter dated September 30, 1986, Mr. Campbell rebutted Mr. Dlowinski's request
to defer consideration.

The Department has reviewed the arguments of both Mr, Campbell and Mr.
Olowinski in light of other information in the files and current Department
policy and procedures. A determination has been made that the Petition to
Cancel Permit No. 63-9019 should be heard by the Department irrespective of a
similar review by FERC. Accordingly, interested parties are hereby notified
that the matter has tentatively been scheduled for the week of December 1-5,
1986. Any party that cannot attend during certain days of the week is
requested to notify this office of such dates no later than October 24, 1986.
Mr. Campbell has requested three to four days of hearing time to present
testimony and documentary evidence. We ask for suggestions regarding ways to
abbreviate the hearing procedure and prepare a proper record in an expeditious
manner .

Due to the increasingly complex interrelationship of water rights for
power purposes on the Boise River, we ask that all parties continue the
practice of sending copies of correspondence related to these water rights to
the other parties involved in this matter. The Department will also attempt to
apprise you of related progress.

Sincerely,

T RT3t
DAVID R. TUTHILL, JR., Ri:
Manager, Western Regiodii?_;

DRT:j
P AR 04 1ygg
c.c Niel Stessman Howard Fuller ;
Carter Fritschle John Hockberger, Jr.
Donald J]. Sayre Fred Houston

Lawrence V. Gray Don Smitchger




-

ELAM, BURKE axp BOYD

ATTORNEYS AND COUNSELORS AT LAw

FIRST INTERSTATE BUILDING
702 WEST IDAMO

POST OFFICE BOX 1559
BOISE, IDAHD 83701
TELEPHONE 208-343-5454
TELECOPIER 208-343-5454

o’

LAURELE.ELAM (1886-1874) DAVID E, COMSTOCK

CARL A, BURKE ({98 -1986)
CARL P. BURKE

PETER J. BOYD

«J. RAY DURTSCHI

M. ALLYN DINGEL, JR,
JACHK 5. GJORDING
JOMN MAGEL

DAVID B. LINCOLN
RICHARD C, MELLON, JR.
ROBERT M, TYLER, JR.
NAMES D, LARUE
RANDALL A, PETERMAN
WILLIAM J, RUSSELL
KAYE L. O'RIORDAN

MELVILLE W, FISHER IT
WILLIAM G. DRYDEN
TODD J. WILCOX

PETER £, K, MARSHALL
KENNETH M. SEBBY
TRUDY HANSON FOUSER
D ALAN KOFDED

SCOTT L, CAMPBELL
BOBBI KILLIAN DOMINICK
W. DALLAS BURKHALTER
ALAN CONILOGUE
ELAINE D, HANSON
JEFFERY J. VENTRELLA
BRENDA G. MEIER

RYAN P. ARMBRUSTER JOHN J, JANIS

October 3, 1986

Raymond D. Givgns, Esquire

Givens, McDevitt, Pursley, Webb & Buser
P.0O. Box 27
Boise, Ida 83701

Re: /Petition to Cancel Water Permit No. 63-9019

Dear Ray
As I indicated in my correspondence to Mr. David Tuthill, Jr.,
dated September 30, 1986, a copy of which was provided to you, I

would 1like to take the depositions of several individuals which
were involved in the application procedures dealing with the Lucky
Peak hydroelectric project. Since you represent the Boise Project
Board of Control, I assume that it is appropriate to coordinate the
depositions of the following Board of Control participants through
you:

Mr. Clarence L. Gharring, Mr. Royce Van Curen, Mr. Carl Padour,
Mr. Lou Murgoitio, and Mr. Gerald Guentz.

I would 1like to schedule the depositions of these individuals
during the week of October 20-24 1if possible. Please provide me
with your available dates and those of the witnesses, so that we
may coordinate appropriate times. After you have provided me with
these dates, I will send out appropriate notices of deposition
duces tecum. If you require that subpoenas be issued for any of
the individuals, please notify me immediately, and I will obtain
the required 575%9 nas from the Director of the Department of Water

ﬁflmfg

-~

Depariment of Waer Resources
Western Regional Office
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Raymond D. Givens, Esq.
October 3, 1986 '
Page Two

Thank you for your anticipated cooperation. If I do not
receive a response to this correspondence within five business
days, I will proceed to notice the depositions.

Very truly yours,

ELAM, BURKE AND BOYD

NEs iy

Scott L. Campbell

SLC:1s

cc: Board of Directors
Pioneer Irrigation District
Ms. Hazel Robinson -////
Mr. David R. Tuthill, Jr
Mr. Peter J. Boyd




ROBERT |. TROXELL

JESS B. HAWLEY, JR.
JOHN T. HAWLEY, P.A,
THOMAS A. MILLER

M. NEAL NEWHOUSE
CRAIG L. MEADOWS
JOSEPH D. McCOLLUM, JR.
WAYNE B. SLAUGHTER, JR,
GARY D. BABSBITT, P.A,

P. CRAIG STORTI

MERLYN W, CLARK
ARICHARD F. GOODSON, P.A,
CARL W, HARDER

PHILLIF M. BARBER
DONALD E. KNICKREHM
EDWIN V. APEL, JR.

HAWLEY TROXELL ENNIS & HAWLEY

RICHARD G. SMITH
JOMN F. KURTZ, JR.
ROBERT S, ERICKSON
LINDA L. HOLDEMAN
BRENT F, LLOYD
JOHN McGOWN, JR,
ALBERT P. BARKER
JOHMN T. HAWLEY, JR.
DON A. OLOWINSKI
NICHOLAS G. MILLER
RONALD E. BUSH
STEVEN W. BERENTER
CATHY R, SILAK
KENNETH C. HOWELL
RITA L. BERRY
MICHAEL M. STODDARD

ATTORNEYS AND COUNSELORS

ONE CAPITAL CENTER
SUITE 701

POST OFFICE BOX 1617

BOISE, IDAHO 83701

TELEPHONE
(208) 344-8000

TELECOPIER
(208) 342-3829

PALUL B. ENNIS
(1918 -1982)

POCATELLO OFFICE

12% NORTH GARFIELD

POST OFFICE BOX 4167
POCATELLG, IDAHO 832058

TELEPHONE
(208) 233-0845%

EUGENE A. RITTI
KAREN L. LANSING

LJOSEPH P, LANGFIELD
SUSAN D- MINER

September 30, 1986

Norman Young

Administrator, Administrative Division
Department of Water Resources

450 w. State

Boise, ID 83702

1986

0CT 3

Department of Water Resources

Re: Minimum Stream Flow Consultation Report

Dear Norm:

Thank you very much for your input into our Minimum
Stream Flow Consultation Report. I have enclosed for your
records a copy of the final report which we submitted tc FERC.
Except for minor proofreading changes, I believe it is the same
report which you reviewed.

Thank you once again. If I can answer any questions,
please do not hesitate to call me.

Sincerely,
HAWLEY TROXELL ENNIS & HAWLEY

S Ui

Don A. Olowinski
DAO/mmb
Enc. :
HICAORLMED |
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Department of Water Resources

UNITED STATES OF AMERICA
BEFORE THE
FEDERAL ENERGY REGULATORY COMMISSION

BOISE~KUNA IRRIGATION DISTRICT
NAMPFA & MERIDIAN IRRIGATION DISTRICT
NEW YORK IRRIGATION DISTRICT

WILDER IRRIGATION DISTRICT

BIG BEND IRRIGATION DISTRICT

Project No. 2832

T et N Tt Nt

REPORT OF MINIMUM STREAM FLOW CONSULTATION

PURSUANT TO ARTICLE 35

PRELIMINARY STATEMENT

Oon June 10, 1580, the Federal Energy
Regulatory Commission ("the Commission®) issued a
license to the New York Irrigation District, the Nampa
& Meridian Irrigation District, the Boise-Kuna
Irrigation District, the Wilder Irrigation District,
and the Big Bend Irrigation District (the "Districts”
or the "Licensees") to construct and operate tﬁe Lucky
Peak Power Plant Project, an approximately 101 megawatt
hydroelectrié project located on the Boise River at the
Lucky Peak Dam in Ada County, Idaho. FERC License No.
2832, 11 FERC, 1 62, 199 (1980). Article 35rﬁf" B iﬁﬂ]

license required the Districts to discharge from the

APR U4 1988
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Project a continuous minimum stream flow of 160 cubic
feet per second.l

The Districts, the Idaho Department of Water *
Resources, and the United States Army Corps of
Engineers all filed appeals of the requirement in
Article 35. The Districts appealed on the basis that
they held nc water rights for the purposes of minimum
stream flow maintenance. This position was also urged
by the Idaho Department of Water Resources. The Corps
peinted out that the operation of the three reservoirs
on the Boise River--the Lucky Peak, Arrowrock and
Anderson Ranch Reservoirs--is a joint function of the
Corps of Engineers and the Water and Power Resources
Service (hereinafter the Bureau of Reclamation). The
reservoir system is operated to provide a balance
between several different purposes, including flood
control, irrigation and wildlife.

Accordingly, the Commission amended Article 35

to direct the Districts to consult with the Bureau of

1. Article 35, Licensee shall discharge from the
project a continuous minimum flow of 160 cubic
feet per second. This flow may be modified
temporarily if required by operating emergencies
beyond the control of the Licensee, and for short
periods for fishery management purposes upon
mutual agreement between the Licensee and the
Idaho Department of Fish and Game. f

Lt
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Reclamation, the Idaho Department of Water Resources,
the Corps of Engineers and the Idaho Department of Fish
and Game to determine the feasibility of providing a
continuous minimum stream flow of 160 cfs from Lucky
Peak Dam

during the non-irrigation season to the extent surplus

water is available.2

Preliminary consultations with the various
agencies were made. The Districts then requested that
the Commisgsion allow them until October 1, 1986 to
complete the consultations. The Commission granted
this request on June 6, 1986. This report is the

result of that consultation.

DESCRIPTIQON OF BOISE RIVER RESERVOIR SYSTEM

Within the Boise River Basin, four separate

Federal reservoir projects are being operated as one

2. Article 35 (as amended). Licensee shall consult
with the water and Power Resources Service of the
U.S. Department of the Interior, U.S. Army Corps
0of Engineers, Idaho Department of Water
Resources, and the Idaho Department of Fish and

" Game to determine the feasibility of providing,
to the extent surplus water is available from the
Federal dam, a continuous minimum flow of 160 cfs

~at the project dam during the non-irrigation
season. Within one (1) year from the issuance of
this order, Licensee shall file a report with the
Commission that describes the results of

above consultation and any recommendation{f

ensuring the protection of downstream fxsherfh"efw IWE
resources.

PR 04 1900
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system, referred to as the "Boise River Reservoir
System.” This system is composed of three Boise River
reservoirs (Anderson Ranch, Arrowrock, and Lucky Peak)
and an offstream reservoir (Lake Lowell and its related
facilities -~ Diversion Dam and the New York Canal).

The three upper reservoirs have a combined gross
storage capacity of approximately 1.109 million
acre-feet and a usable (active) storage capacity of
approximately 0.974 million acre-feet. The upper three
reservoir systems are used to control Boise River water
for irrigation, flood control, power generation,
recreation, and fish and wildlife. See Water Control

Manual for Boise River Reservoirs (April 1985) at 2-1.°>

OWNERSHIP, OPERATION AND REGULATION

The Bureau of Reclamation owns and operates
the Anderson, Arrowrock and Divergion Dam projects and
facilities. The Bureau also owns the New York Canal,
Lake Lowell and related distribution and drainage
facilities, but the Boise Project Board of Control
operates and maintains them under contracts between its

five-member Districts and the Bureau, The United

3. Copies of the Water Control Manual were

Districts’ regquest for an extension of tj§i
April 29, 1986.

REPORT OF MINIMUM STREAM FLOW CONSULTATI%—
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States Army Corps of Engineers owns and operates the
Lucky Peak project and its facilities.

Regulation of the Andersdn, Arrowrock and
Lucky Peak projects is a joint effort between the
Bureau of Reclamation, Corps of Engineers, and the
Boise River Watermaster.® The Boise Project Board of
Control operates the New York Canal, Lake Lowell and
the related distribution system.

The Boise River reservoirs (Anderson Ranch,
Arrowrock and Lucky Peak) are regulated jointly by the
Bureau of Reclamation and the Corps of Engineers
through a "Memorandum of Agreement between the
Department of the Army and the Department of the
Interior for Flood Control Operation of Boise River

Reservoirs," dated 20 November 1953.

Since the operating criteria and procedures in

the Agreement did not reflect current conditions,
needs, and technology, the Bureau of Reclamation, the
Corps of Engineers, and the State of Idaho jointly

agreed to a revision of the operating criteria and

4. The Boise River Watermaster is responsible for
the measurement, accounting, and distribution of
Boise River water according to all decreed,
licensed, and permitted rights. The manner in
which he measures, accounts, and distributes
Boise River water is in accordance with Idaho

Water Control Manual at 9-7.

law, and he is supervised by the West ional
Supervisor, Department of Water Resoufgc a.sprwfa

AFK 4 1988
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procedures in the Agreement through a Memorandum of
Understanding signed in 1985 which incorporates a new
operating agreement under authority contained in the
original Agreement. A primary feature of the
Memorandum of Understanding is that the Boise River
reservoirs will be regulated according to the criteria
and procedures in the Water Control Manual dated April
1985, sSignificant public input was solicited prior to
the preparation of the Water Control Manual for Boise
River Reservoirs. It was prepared in consultation with
the applicable state and federal agencies. See Water

Control Manual, pp. 1-1 to 1-4.

WATER RIGHTS

The Bureau of Reclamation has water rights and
water permits from the State of Idaho, which allow
storage of Boise River water in the Anderson Ranch,
Arrowrock, and Lucky Peak Reservoirs. The rights and
permits held by the Bureau of Reclamation are primarily
for irrigation purposes, but, as will be seen, also
include allocations for minimum stream flow purposes.
See, infra, at 6-8. The Districts have contracts with
the Bureau of Reclamation for use of the stored water

for irrigation purposes. They also have some natural

flow water rights from the Boise River for lrtxga ﬁflwfn

purposes. See Manual at 7-23 et seq. They have no

HFR (4 1968
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rights for minimum stream flow purposes. Consultation

with the respective agencies confirms these facts.

'Thus, the Districts could not legally provide a

continuous minimum stream flow during the
non-irrigation season (which generally lasts from about
October 15 to April 1. See Water Control Manual at
7-24.) However, the agencies consulted do have minimum
stream flow concerns and have worked out a release
schedule so that in the non-irrigation season, a
minimum stream flow of 150 cfs should generally be
available.

MINIMUM STREAM FLOW

As mentioned, stream flow released through the
Lucky Peak dam for flood control, irrigation, wildlife,
and minimum stream flow purposes are regulated
according to criteria and procedures in the Water
Control Manual. Fish and wildlife and minimum stream
flow concerns are addressed at pages 7-30 and 7-31.
The relevant language is as follows:

7-10. Fish and Wildlife Plan. 1It is
desirable to enhance fish and wildlife
resources within the three reservoirs, in the
Boise River, and adjacent areas as much as is
practical. In order to accomplish this goal,
specific policies and practices have been
established. Lucky Peak Lake contains a
minimum conservation pool of 28,767 acre-feet
of storage (elevation 2824 to 2905). Anderson
Ranch Reservoir contains a minimum
conservation pool of 41,000 acre-feetAgg ﬂpﬁb
storage (elevation 3992 to 4039.6).

REPORT OF MINIMUM STREAM FLOW CONSULTATIONﬁ— 7




Arrowrock Reservoir it is desirable to
maintain 28,700 acre-feet of storage
(elevation 2974 to 3078.32) as a conservation
pool. Occasionally it may be necessary
(because of inspections, maintenance, or flood
control) to evacuate some or all of this

Arrowrock storage, but this should be avoided
whenever possible.

In addition to conservation pools at each
reservoir, there are provisions for minimum
fish flows below Lucky Peak and Anderson Ranch
dams. Lucky Peak Lake hag a 50,000-acre-foot
space allocation for the I1daho Fish and Game
Department as required by the current Lucky
Peak storage permit. This allocation is a
primary use within Lucky Peak and is equal to
flood contrel and irrigation, The purpose of
this space allocation is to provide minimum
fish and wildlife stream flows below Lucky
Peak Dam during the non-irrigation season.

The 50,000 acre-feet of stored water is
sufficient to provide a continuous flow of 137
cfs over a 1B2-day period from 16 October to
14 April, or a continuous flow of 160 cfs for
a 156-day period. The actual release pattern
is to be established by the Director of the
Idaho Fish and Game Department; however, since
102,300 acre-feet of non-contracted space will
be used for stream maintenance flows along
with the Idaho Department of Fish and Game
space, the release from the Fish and Game
space could vary from a minimum of about 70
cfs to larger releases.

7-11. Minimum Streamflow Maintenance. A
continuous flow of 80 cfs as a minimum below
Diversion Dam will be provided from Lucky Peak
for the purpose of flow maintenance. This
80-cfs minimum requirement will not be
violated unless reguired maintenance within
the Lucky Peak outlet tunnel makes it
temporarily impractical to do so. As
specified within paragraph 7-10., a continuous
minimum of 70 c¢fs will be released from the
50,000-acre-foot Idaheo Fish and Game
Department allocation during the
non-irrigation season (if stored water is
available). Thus, the normal total
non-irrigation season Binimum streamfﬁﬁ-ﬁ‘hm
below Diversion Dam will generally D&vIR0. ¢
This normal minimum can be larger than

REPORT OF MINIMUM STREAM FLOW CONSULTATION - 8
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if the Director of Idaho Fish and Game

Department specifies a release larger than 70

cfs from the 50,000-acre-foot allocation. 1If

water is not available in the Lucky Peak Lake
non-contracted space to maintain an 80-cfs
flow release to the Boise River, the B80-cfs
flow release would be made from the Idaho

Department of Fish and Game space, if water is

available. . . .

The 50,000 acre-feet of storage space
allocated to the lIdaho Fish and Game Department and the
102,300 acre-feet mentioned above to be used for strean
flow maintenance are included in the approved
application for a water permit from the Bureau of
Reclamation to the Department of Water Resources for
152,300-acre-feet for stream flow maintenance purposes.
(Two acre feet equals approximately 1 cubic foot per
second of stream flow per 24 hours.) A copy of that
approved application is attached to this report as
Exhibit 1.

Thus, the agencies responsible for the
operation of the Lucky Peak Dam and possessing the
requisite water rights have committed themselves to a
general policy of maintaining a minimum 150 cfs stream
flow. The main constraint on this minimum stream flow
would appear to be the availability of water. Records

indicate that, except in severe drought years, 150 cfs

minimum stream flow or greater will be available.

A Em




OPERATION OF THE POWER PLANT PROJECT

It is important to realize that the Lucky Peak
Power Plant Project should have no impact on these
minimum stream flows. The Project plans to operate
only on releases authorized for non-power production
purposes and will not change the pattern of releases
for those flows. As the Districts pointed out in their
application for license: "No changes in the present
release pattern are proposed at this time for the
purpose of power and energy production, in order to be
consistent with the current plan of operation."
Application for license: Project No. 2832 at H-5
(December 1978). Section 7 of the Power Sales Contract
with Seattle also reéognizes this: "The Lucky Peak
Project will be operated to generate electrical energy
whenever a sufficient flow of water is released from
Lucky Peak Dam for irrigation, flood control or other
authorized purposes . . . ." 1In addition, the water
permit from the Idaho Department of Water Resources
requires that the Project be operated in this manner:
This permit does not convey any authority
to require or demand the release of water, but
shall only be effective to allow generation of
hydroelectricity using water released under
existing rights and operating procedures for

irrigation, flood control and fish and
wildlife purposes.




Finally, the Districts have entered into an
interim agreement with the Corps of Engineers which
requires that:

All water released from Lucky Peak will
be determined, controlled and directed by the

Corps in accordance with the memorandum

agreement for flood control operation of Boise

River Reservoirs, Idaho and wWater Control

Manual for Boise River Reservoirs and any

amendments thereto between the Department of

Army and Department of Interior.

Memorandum Agreement for hydroelectric facilities at
Lucky Peak Dam and Reservoir, § 6 (May 24, 1984). A
final agreement is being prepared pursuant to Article
47 of the license. It is anticipated that a similar

requirement will be included in the final agreement.

CONCLUSION
The Districts do not have the authority to
require water releases for minimum stream flow
purposes. Standard operating procedures adopted by
those agencies with such authority should generally
insure a minimum stream flow of 150 c.f.s. in the non-

irrigation season.

CONSULTATION

The preparation of this Report of Consultation

was made after consultation with the United Statﬁp Army

inm -
Corps of Engineers through Don Johnson and David iﬁ}”‘ &?k£%£1]
A .
{
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Brownell, the Bureau of Reclamation through Jack
Hansen, Chief, Water Operation and Recreation Division,
Central Snake Projects Office, 20é-334—1466, the
Department of Water Resour;es through Norman Young,
Administrator, Administration Division, 208-334-4437,
and the Idaho Department of Fish and Game through Will
Reid, Region 3, Fishery Manager, 208-334-3725. They
have all reviewed the contents of this consultation.
Letters with comments from the agencies are attached as
Exhibits 2-5 to the Report.

We hope that this Report satisfies the
requirements of Article 35 of the license. 1If further
information is desired, please advise us.

Respectfully submitted this jbiﬁ_day of
September, 1986,

HAWLEY TROXELL ENNIS & HAWLEY

o Lo 1 (e

bon A, Olowinski
Counsel for the Irrigation
Districts
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Approved Water Permit for Lucky
Peak Dam dated February 14,
1985

Letter from State of Idaho
Department of Water Resources
dated September 26, 1986

Letter from United States Corps
of Engineers dated September
18, 1986

Letter from United States
Department of the Interior,
Bureau of Reclamation dated
September 25, 1986

Letter from State of Idaho
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dated September 23, 1986
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Interior, Bureau of Reclamation dated
September 25, 1986

Letter from State of Idaho Department of Fish
and Game dated September 23, 1986




D} Eorm 211 . . loent Ng

5/78 : ) L S —

RN STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

APPLICATION FOR AMENDMENT OF A PERMIT

N
Yo change the point of diversion and/or the piace of usﬁ??\o -

The United States of America acting through the
Regional Director, Pacific Northwest Region,

Comes now Bureau of Reclamgiion
of (sddress! _ Box Q43-SSQ Wegr Forg Streer, Boige, Tdahn RBATZL ~~ _ , and represents to the

Director of the idaho Department of Water Resources:
That he is the owner and holder of Permit tc Appropriate the Public Waters of the State of Idaho
No. §3-3618 /=118 . and requests that the permit ans eexminmende Changec as follows:

1. Pointof diversion: _ SE % _Nr % Section __ 11  Townsnip___ox_ , Range _ap  , BM,

County of Ada . Other points of diversion:

2. Period and nature of use: (irrigation, domestic, stockwatering, industrial, etc.)
storage for* January | December 3l

Ampunt 1], 950 for irrigation  purposes from Apegi-i5- 100egv-35.  {both dates intlusive)

16ty or acre feet Dar annum} storage for

Amount] 52,300 for streamilow = purposes from Jen. 1 to Deg. 31 (both dates inclusive}
, letsormere g mecapquml O eapiiov maintenance from storage Jan. 1 to Dec. 31%

Amount ii.95G-for-Fieed-bentreipurposes from genv—d- t0-Pger=33-  [DOTh dates inclusive)
(et or gere fam e anruml grorage for recreation®

Ampunt 28 R0n forbesé-EeeEpge- purposes from Jap. I whec. 3] {both dates inciusive}

(efs or pere towt por annum}

. 111,950 irrigatien from storage March 15 November 15*
3. Piace of use or iand to be irrigatec: *per letter dated $/15/1984 - DRT
NE% NWL WY SEX

TWP { RGE | SEC

TOTALS

NEXINWY ISWKISE% Nsu!mimu SE%
— — 1

BOIBE F{-:DEH.LJ. RE TIpN PRO.T':‘.im' LENDS ‘
|1 i
|

| | RN
| | |

Total number of acres to be rripated =

NEL INWX|SWk| SE%

—|

4. 2. Who owns the property at the point of diversion? _ United States ol America

b. Who owns the land 1o be irrigated or the olace of use? Various landowners B g

t. ! the property is owned by a person other than the applicant, describe the arrangement enabling

applicant to make this filing: Federal Reclamation Proiect contracts with various

water user organizactions.

5%?;?%:]1“[0

[ne toregQidig 1S astocags cerimec cop. Of

/
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the noCUMEN: oyt 21 TNE gepariment o1

Water Resa: MS g

Signesthis

t
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That no one will be injured by such change, snd that such chanpe will be made at permit holger’s own risk.

Signedat | _Bpis o ,,22, Leco . this fﬁdayof ' L .10 XX
' . ). T ==

(Signature)

FOR DEFARTMENT USE ONLY

Preliminary ehock by Fee v 52000 ¥ 225 0o FReceipted by ___42 _ Dare _ 38/ e

Fublication prepered by ___ 4P Dare 20oar/ 9w 0 Publishedin _XAeines SN Gh b B e

Pubii\';auon catas w/B B W),

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

A A , Director of the Depsriment of Water Resources hereby
N APPROVE the apove Application for Amengment of Permit No. R-1183 (53-3618} provided
- the following condition are met:

- 1. The allocatior of 152,300 acre feet of storage space for stream flow mainten
jnciudes 50,000 acre feet aliccated for same purpose unger the oricinal permit

ST T e

¥Witness my hand tms c:ay cf Febryary , 188E,




SN, State of idaho
Q
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T Q,

N DEPARTMENT OF WATER RESOURCES
N STATE OFFICE. 450 W. State Streer. Boise, Idaho

Staest

JOHN V. EVANS Mailing address:

Covermcr Statehouse
Boise, ldaho 83720

A. KENNETH DUNN (208) 334-4440

September 26, 1986

Don A. Olowinski

Hawley, Troxel, Ennis & Hawley
P.0. Box 1617

Boise, ID 83701

Re: Lucky Peak Minimum Release
Dear Mr. Qlowinski:

As requested in your letter of September 15, 1986, the minimum stream
flow consultation report has been reviewed. The report reflects the
discussions held by representatives of the various agencies on August 14,
1986. I would suggest that the text of the second paragraph on page 5
should be revised to indicate that the Water Control Manual incorporates
the allocation of storage space in Lucky Peak Reservoir for minimum stream
flow maintenance resulting from the Bureau of Reclamation's Boise River
Modification Study, which involved significant public input.

Thank you for the opportunity to review the report.
Very truly yours,
NORMAN C. YOUNG
Administrator

1s




DEPARTMENT OF THE ARMY

WALLA WALLA DISTRICT. CORPS OF ENGINEERS
BUILDING 602. CITY.COUNTY AIRPORT
WALLA WALLA. WASHINGTON 89362.9265

REFLY TO September 18, 1936

ATTENTION OF

Engineering Division

Mr. Don A. Olowinski

Hawley Troxell Ennis and Hawley
Attorneys and Counselors

One Capital Center, Suite 70l
Post Office Box 1617

Boise, Idaho 83701

Dear Mr. Olowinski:

Reference is made to your September 15, 1956 letter on behalf of
the Boise Project Board of Control transmitting the minimum streamflow
consultation report as required under Federal Energy Regulatory Cormission

License No. 2832 for development of hydoelectric power at Lucky Peak
Danm.

The District has reviewed and concurs with your report.

Sincerely,

. Brammer, P.E.
Chief{ Engineering Division
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United States Department of the Interior

BUREAT OF RECLAMATION
CENTRAL SNARE PROJECTS OFFICE
214 BROADWAY AVEN]F
BOISE. IDAHD 702
IoREPE September 25, 1986
RILHER Tov 400
510.

Mr. Don Olowinski

Hawley, Troxell, Ennis & Hawley
P.0. Box 1617

Boise, Idaho 83701

Dear Mr., Olowinski:

The Minimum Stream Flow Consultation Report has been reviewed
and is satisfactory.

Please contact me if you need additional information.

Sincerely, ng;:;équ&_ﬂ’

Jack H., Hansen, Chief
Water Operations and Recreation Division




Region 3

Ny - 100 W 4ach St
Bowise, Idaho 837 14
| Teiephone (208: 334-3729

Lt o
e

September 22, 1986

Hawley, Troxell, Ennis and Hawley
One Capital Center

Suit 701

P.O. Box 1617

Boise, ID 83701

Attention: Don A, Olowinski

Re: Minimum Stream Flow Consultation Report

Dear Don:

Idaho Department of Fish and Game personnel have reviewed the
minimum stream flow consultation report for FERC Project No.

2832, and find the material presented factual and accurate.

Sincerely,

Mﬁcth‘%

/ Regional Supervisor
/ Region 3/Boise
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TELEPHONE 208-343-54%49 MELVILLE W. FISHER IT
TELECOQPIER 208-343-5454 WILLIAM G. DRYDEN

September 30, 1986

Mr. David R, Tuthill, Jr., P.E.
Manager, Western Regional Office
Department of Water Resources Depers e
State of Idaho D
450 wW. State Street i
Boise, Idaho 83702

Re: Application for Permit No. 63-10366 and
Permit No. 63-9019

Dear Mr. Tuthill:

I am responding to your correspondence of September 22, 1986,
and to the correspondence from Mr. Don A, Olowinski to you, dated
September 25, 1986.

In response to your correspondence of September 22, 1986, I
believe that we will require approximately three to four days of
hearing time in order to present all of the anticipated testimony
and documentary evidence concerning the Petition to Cancel Water
Permit No. 63-9019. We would be available to proceed with the
hearing with respect to this matter December 2 through the 5th,
1986. Unfortunately, the November time period is unavailable.

I will address the points raised in Mr. Olowinski’s corres-
pondence of September 25, 1986.

I must totally disagree with Mr. Olowinski’s statement that

there are ‘"compelling reasons why the Department should also
defer <consideration of Pioneer's petition to cancel? the

MERIFLAED
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Mr. David R. Tuthill, Jr., P.E.
September 30, 1986
Page 2

Districts'1 existing water permit for a reasonable period of time
to allow the Federal Energy Regulatory Commission (FERC) to rule
on Pioneer’s pending motions to intervene, reopen the federal
license proceeding and halt construction of the Lucky Peak Proj-
ect (Ehe FERC Motions)." (September 25, 1986, correspondence,
page 1l.)

Mr. Olowinski wrongly c¢onstrues Pioneer’s actions before
FERC. Contrary to his suggestion, Pioneer has not selected FERC
as the forum to litigate the issues raised in its petition to
cancel Permit No. 63-9019. The issues presented by Pioneer in
the petition to cancel Permit No. 63-9019 pertain to the validity
of that permit, as issued by the 1Idaho Department of Water
Resources. A thorough analysis of Pioneer’s pleadings before
FERC immediately reveals that its actions before that agency
pertain to the federal jurisdiction with respect to hydroelectric
licensing and do not extend to considerations of state law with
respect to the appropriation of water and its application to a
beneficial use.

This pertains, in particular, to Mr. Olowinski’s out-of-
context reference to the "failure of the license to be held by a
legal entity." (September 25, 1986, correspondence, page 2.)
This reference in the pleadings before FERC pertains to the FERC
license.

Moreover, the discussion of the invalidity of the water
Permit No. 63-9019, contained in Pioneer’s Supplement, pages 59-
61, in the FERC proceeding, bear directly upon the validity of
the FERC license, inasmuch as the federal licenseholder must have
all pertinent federal, state, and local authorizations in order
to proceed to construction under the FERC authorization. Pioneer
did not submit the state water law question to FERC for an adju-
dication with respect to that 1issue, and in fact indicated to
FERC at footnote 18 in Pioneer’s Supplement that it had concur-
rently filed a petition to <cancel Permit No. 63-9019 with the
Idaho Department of Water Resources.

Mr. Olowinski wrongly asserts that Pioneer selected FERC as
the forum in which to litigate the issues raised in its petition
to cancel Permit No. 63-9019. He has apparently confused the
federal licensing function with respect to hydroelectric projects
and the state jurisdictional authority over the wuse of water

lThis reference to the "Districts’" water permit is a trans-
parent attempt to strengthen the Board of Control’s position by
misstating the facts. Water Permit No. 63-9019 was issued to the
Boise Project Board of Control not the "Pistrictg." Additional
references to the "Districts" in Mr. Olowinski’g ¥
should be considered with this distinction.4in--@i




Mr. David R. Tuthill, Jr., P.E.
September 30, 1986
Page 3

resources. State law regarding proprietary rights in water is
expressly saved from the effects of the Federal Power Act.
16 U.S.C. section 821; Federal Power Commission v. Niagra Mohawk
Power Corporation, 347 U.S. 239, 74 s.Ct. 487, L.Ed. 686
(1954).

Mr. Olowinski suggests that since FERC has primary jurisdic-
tion in hydroelectric licensing, its decision "will bear signifi-
cantly on the proceedings before the Department." (September 25,
1986, correspondence, page 2.) This statement ignores the funda-
mental distinction between the FERC jurisdiction and the juris-
diction of the Department of Water Resources. Pioneer’s petition
to cancel deals witht the validity of water Permit No. 63-9019
under state law. The Idaho Department of Water Resources is the
state agency empowered to make the initial determination with
respect to issuance of water permits and is the proper forum for
the initial decision with respect to Pioneer’s challenge of the
water permit. Mr. Olowinski’s suggestion that the FERC decision
"will bear significantly on the proceedings before the Depart-
ment"” (September 25, 1986, correspondence, page 2) attempts to
confuse the distinction between the state law authority of this
Department and the federal jurisdictional authority of FERC.
There is no reason why this Department cannot proceed to consider
the state water law issues separate from, and prior to, a deter-
mination by FERC.

In this regard, the comments of Mr. Olowinski with respect to
delay of a hearing on Pioneer’s petition to cancel for "a reason-
able period of time" (September 25, 1986, correspondence, page 2)
are inappropriate. Pioneer has received no correspondence or
communication from FERC to indicate that a decision with respect
to its challenge in that forum can be "expected shortly.”
(September 25, 1986, correspondence, page 2.) In fact, abso-
lutely nothing has been received from FERC since July 7, 1986,

Mr. Olowinski suggests that a "reasonable" delay in this
matter "would not in any way prejudice Pioneer or compromise the
Department’s jurisdiction.” (September 25, 1986, correspon-
dence, page 2.) In fact, it does Dboth. By delaying action
before the Department of Water Resources, the Board of Control is
attempting to strengthen its position before FERC, If this
Department were to act, as Pioneer believes it ultimately should,
to revoke and cancel water Permit No. 63-9019, such action would
significantly impact the rights of the Board of Control to pro-
ceed under the FERC license, inasmuch as it would not possess all
required federal, state, and 1local permits for construction and
operation of the project. Similarly, if this Department awaits a
determination by FERC, it could potentially. be .waiting for

several years before it takes action. It is e@tgégg;¥§;;% 1y, if
not virtually certain, that the Board of Control B % %é}will

APR.D4 1985 . !
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Mr. David R. Tuthill, Jr., P.E.
September 30, 1986
Page 4

appeal the FERC decision to the United States Circuit Court of
Appeals after a decision is rendered. Consequently, the addi-
tional time delays invelved in such a proceeding will mean that
the Department will not take action for several years if it
awaits a final outcome with respect to the FERC proceedings. As
the delays continue, the Board of Control proceeds with its
construction of the project, incurring additional expenses and
attempting to strengthen its arguments with respect to equitable
estoppel. All of this would be to the detriment of Pioneer’s
legitimate claim to obtain a timely hearing on its Petition to
Cancel Water Permit No. 63-9019.

With respect to Application for Permit No. 63-10366, again,
Mr. Olowinski’s arguments are incorrect. Contrary to his sugges-
tion, Picneer has not acknowledged what Mr. Olowinski suggests.
And, just as "obviously," the Board of Control cannot assure the
Department that the FERC license will not be rendered invalid, or
that Pioneer will not obtain a license from FERC.

As a final matter, I wish to take the depositions of a number
of witnesses prior to the hearing before the Department with
respect to Pioneer’s Petition to Cancel Permit No. 63-9019.
These depositions will be taken pursuant to Rule 9,13 of the
Rules and Regulation of Practice and Procedure Before the Depart-
ment of Water Resources. Please provide me with copies of any
required forms which the Department wishes to utilize with
respect to such depositions. 1If there are no such forms, I will
prepare a notice of deposition with respect to each witness. If
the opposing parties do not voluntarily comply with these
notices, I will be required to formally request a subpoena be
issued by the Director of the Department of Water Resources for
the attendance of the witnesses, in accordance with Rule 9,12. of
the Rules and Regulations of Practice and Procedure Before the
Department of Water Resources.

Thank you for your cooperation with respect to these matters.
Very truly yours,

ELAM, BURKE AND BOYD

Scott L. Campbell

cc: Mr. Ramond D. Givens, Esq. Egﬁﬁg;ﬁﬁ&,g@éé]’ :
Randall C. Fredricks, Esq. ’**Qfmﬁi j
Larry Sullivan, Esq. AP ) :
William F. Ringert, Esq. R U« lyyy (
Donald A. Olowinski, Esq. !
Phillip Rassier, Esq. ]
U.S. Department of the Interior ;
U.S. Army Corps of Engineers - i
Board of Directors of Pioneer Irrlgatlon Dlstrlct“ »m“Mmhj




HAWLEY TROXELL ENNIS & HAWLEY

ATTORNEYS AND COUNSELORS

ROBERT |. TROKELL RICHARD G. SMITH ONE CAPITAL CENTER PAUL B. ENNIS
JESS B, HAWLEY, JR, JOHN F. KURTZ, JR. nee - 1982)

JOHN T. HAWLEY, P.A. ROBERT S, ERICKSON SUITE 701

THOMAS A, MILLER LINDA L. HOLDEMAN

M. NEAL NEWHOUSE BRENT F. LLOYD POST OFFICE BOX 16817 ar o orFice
CRAIG L. MEADOWS JOHN MeGOWN, JR. POCATELL

JOSEPH 0. McCOLLUM, JR. ALBERT P. BARKER BQISE, IDAHO 8370I

WAYHE B. SLAUGHTER, JR. JOHN T. HAWLEY, JR. 2% NORTH GARFIELD
GARY D. BABSITT, P.A, DON A, OLOWINSKI

P, CRAIG STORT| ' NICHOLAS G. MILLER TELEPHONE POST OFFICE BOX 4167
MERLYN w. CLARR RONALD E, 8USH . POCATELLO, IDAHO B320S
RICHARD F. GOODSON, LA,  STEVEN w. BERENTER (208) 344-86000 s

CARL W, HARDER CATHY R. SILAK —_

FHILLIP M. BARBER KENNETH C. HOWELL TELECOPIER TELEPHONE
DONALD E. KNICKREHM AITA L BERRY

EDWIN V. AFEL, JR., MICHAEL M, STODDARD (208) 342-2829 [208) 233-0845
EUGENE A. RITTI JOSEPH P, LANGFIELD

KAREN L. LANSING SUSAN D. MINER

September 25, 1986

David R. Tuthill, Jr., P.E.
Manager, Western Regional Office
State of Idaho

Department of Water Resources
Western Region, 450 W. State Street
Statehouse

Boise, ID 83720

Re: Petition to Cancel Permit No. 63-9019 and
Application for Permit No. 63-10366

Dear Mr, Tuthill:

We are responding to your letter of September 11, 1986
on behalf of the Boise-Kuna Irrigation District, the Nampa &
Meridian Irrigation District, the New York Irrigation District,
the Wilder Irrigation District and the Big Bend Irrigation
District (the Districts).

We agree with the Department that Pioneer’s Application
for Permit No. 63-10366 cannot logically be considered, if it is
considered at all, until after the Department rules on Pioneer’s
petition to cancel the existing Permit No. 63-9019.

There are, however, compelling reasons why the
Department should also defer consideration of Pioneer'’s petition
to cancel the Districts’ existing water permit for a reasonable
time to allow the Federal Energy Regulatory Commission (FERC) to
rule on Pioneer’s pending motions to intervene, reopen the
federal license proceeding and halt construction of the Lucky
Peak Project (the FERC Motions).

Pioneer voluntarily selected FERC as the forum in which
to litigate the issues raised in its petitionﬁgﬁ cancel Permit

No. 63-9019. Pioneer filed its Motions with £$mmhs
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HAWLEY TROXELL ENNIS & HAWLEY

pavid R. Tuthill, Jr., P.E.
September 24, 1986
Page 2

before it filed its petition with the Department of Water
Resources (February 20, 1986 vs. May 20, 1986). FERC thus had
jurisdiction first. Pioneer has raised similar issues before FERC
as it has before the Department, including the "failure of the
license to be held by a legal entity", Pioneer’s Memorandum at
18-23, and that the Pistricts obtained their water permit without
compliance with Idaho Code §§43-206 (Pioneer’s Supplement, pages
59-61).

Pioneer’s answer to the Districts’ protest of its
application for a permit reflects the importance of the FERC
proceedings. See paragraphs III and VIII of Pioneer’s answer.

In those paragraphs, Pioneer essentially acknowledges that it
cannot put the water it has requested to beneficial use unless
FERC both invalidates the Districts’ license and issues a license
to Pioneer,

It also makes good common sense to allow FERC to proceed
first. FERC has primary jurisdiction in hydroelectric licensing,
and' the decision it makes will bear significantly on the
proceedings before the Department. It would also be time
consuming, expensive, and wasteful of the resources of both the
Department and the litigants to proceed while FERC is considering
this matter.

For these reasons, it would be fair and proper for the
Department to defer a hearing on Pioneer’s petition to cancel the
Districts’ water permit for a reasonable period of time. The
issues before FERC have been fully submitted since July 7, 1986,
and a decision is expected shortly. 1If, however, the Department
is concerned about the length of a deferral, the hearing could be
postponed until after January 1, 1987, at which time the matter
could be inquired into again and appropriate action taken.

This procedure would not in any way prejudice Pioneer or
compromise the Department’s jurisdiction. If necessary, a
hearing on the petition to cancel could be held immediately
following the FERC ruling. Moreover, this brief delay would
clearly not prejudice Pioneer since it could not utilize a permit
or proceed to even seek a FERC license until FERC rules on the
pending Motions. '

‘With respect to Pioneer’s Application fog,Fgrmit No.
63-10366, we submit that it would be proper to dis fﬁsihhq&dgfi}
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HAWLEY TROXELL ENNiS & HAWLEY

bavid R. Tuthill, Jr., P.E.
September 24, 1986
Page 3

Application based upon the admissions in its answer to the
Districts’ protest. As pointed out above, Pioneer acknowledges
that it cannot put the water applied for to beneficial use unless
two things happen: (1) FERC takes the unprecidented action of
invalidating the Districts’ license for a Project which is over
40% constructed; and (2) FERC issues a license to Pioneer and not
to some other applicant for a license. Obviously, Pioneer cannot
come close to assuring the Department that both of these events
will happen let alone when they will happen., It is sheer
speculation at this point, and thus it would be appropriate to
dismiss Pioneer’s application,.

Sincerely,

HAWLEY TRCXELL ENNIS & HAWLEY

Lo Oyl

Don A. Olowinski

DAO/mmb

xc: Raymond D. Givens, Esq.
Randall C. Fredricks, Esq.
Larry Sullivan, Esgqg.
William F. Ringert, Esqg.
Scott L. Campbell, Esgqg.
U.S. Department of Interior
U.S. Corp. of Engineers
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State of Idaho

DEPARTMENT OF WATER RESOURCES
WESTERN REGION, 450 W. State Street, Boise, idaho

JOHN V. EVANS Mailing address:
Govermnaor Statehouse
Boise, Idaho 83720
A. KENN N
Dug::r PN (208) 334-2190

September 22, 1986

Scott L. Campbell
ELAM, BURKE AND BOYD
First Interstate Bldg.
Post Gffice Box 1559 -
Boise, ID 83701

Re: Application for Permit No. 63-10366 and Permit No. 63-9019

Dear Mr. Cempbell:

We are in receipt of your letter dated September 16, 1986 in which you
requested a copy of the protest filed with respect to.Application for Permit
No. 63-10366 by the U. S. Corp of Engineers.

Enclosed please find copies of the protest, dated August 1, 1986 and
received by this office on Auqust 4, 1986,

Regarding the scheduling of a hearing on the Petition to Cancel Permit No.
63-9019, please be advised that at this time we are anticipating a late
November time to early December time frame. Would you please provide this
office with an estimate of the amount of time that you will need to present
testimony and documentary evidence, and a list of dates that you would be
available during the periods of November 24-26 and December 1-5, 19867 We will
use these dates in attempting to identif@ a suitable time for the principle
parties in this matter.

Sincerely,

I?fov e
a*«g,“ﬁifn DAVID R. TUTHILL, JR., P. E.
Manager, Western Regional Office

DRT: jp AFR U+ 1988

Enclosures .




gore of Idaho
DEPARTMENT OF WATER RESOURCES

WESTERN REGION, 450 W. Srate Street, Boise, ldaho

JOHN V., EVANS
Govemnor

A, KENNETH DUNN
Director

Raymond D. Givens, Esq.
GIVENS, McDEVITT, PURSLEY,
WEBB & BUSER

P.0. Box 2720

Boise, ID 83701

Randall C. fredricks, Esq.
CLEMENS, COSHO & HUMPREHEY

1110 First Interstate Bank Bldg.
Boise, ID 83702

Larry Sullivan, Esq.
SCHROEDER, HUTCHENS & SULLIVAN
P.0. Box 220

Yale, OR 97918

U.S. Department of Interior
Bureau of Reclamation
‘Attn: Ron Golus

Box 043-550 W. Fort St.
Boise, ID 83724

Re: Application far Permit No. 63-10366

Dear Interested Party:

Mailing address:
Statehouse
Boise, Idaho 83720
(208) 334-2190

September 11, 1986

William F. Ringert, Esq.

RINGERT, CLARK, HARRINGTON,
REID, CHRISTENSON & KAUFMAN

P.0. Box 2773

Boise, ID 83701

Don A. 0Olowinski, Esq.

HAWLEY, TROXELL, ENNIS & HAWLEY
P.0. Box 1617

Boise, ID 83701

Scott L. Campbell
ELAM, BURKE & BOYD
P.0. Box 1559
Boise, ID 83701

U.S. Corp. of Engineers
Attn: LTC Richard M. Ely
Office of Council Bldg. 602
City-County Airport

Walla Walla, WA 99362-9265

The protest period for the above-referenced application ended on August

25, 1986.

To date this office has received the following decuments in response

to the initial distribution and advertising of the application:

Author

1. U.S. Corps of Engineers

Z. Givens, Ringert, Fredericks,
Sullivan, Qlowinski

3. U.S. Dept. of Interior
Bureau of Reclamation

4. Scott L. Campbell

Nature

Date Recieved
Protest Aug. 4, 1986
Protest Aug. 4, 1986

Request for Condition Aug. 4, Wﬂﬁfl

of Approval
Response to Protest Aug. 11,198RpK 4= |98l




Page 2
63-10366

The purposes of this letter are to acknowledge receipt of the above
referenced documents and to describe a proposed course of action by the
Department with respect to the application. .

A central issue of the Department's evaluation of the Application for
Permit is the validity of a prior water right Permit, No. 63-9019, which
describes the same location as this application for permit. All of the
recipients of this letter are aware that Pioneer Irrigation District has
requested that the Department cancel Permit No. 63-9019., The current status
of the cancellation request is that the Department has received a request for-
hearing in the matter, and has determined that such a hearing will be held.
This hearing is anticipated to be scheduled soon.

Because the validity of Permit No. 63-9019 is pivotal to consideration of
Application for Permit No. 63-10366, the outcome of the hearing for Permit No.
63-9019 will be determined before proceeding with Application for Permit No.
63-10366.

If you object to the method of proceeding as described in this letter,
please advise., Unless a compelling reason is offered to the contrary, the
Department will proceed accordingly. '

Sincerely,

(BHEW(}\

DAVID R. TUTHILL, JR., P.E.
Manager, Western Regional Qffice

DRT:nl

e e -
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JUN 23 1968

Department of Water Resources

Don A. Olowinski RN L
HAWLEY TROXELL ENNIS & HAWLEY oo

P.0O. Box 1617

Boise, Idaho 83701

Telephone: (208) 344-6000

BEFORE THE DEPARTMENT OF WATER RESOURCES

STATE OF IDAHO

PIONEER IRRIGATION DISTRICT,
Permit No. 63-9019
Petitioner,
ANSWER TO PETITION TO

vS. CANCEL WATER PERMIT

BOISE PROJECT BOARD OF CONTROL,

Respondent.

D A . L S N

COMES NOW the Boise Project Board of Control, by and
through its member irrigation districts, the Boise-Kuna
Irrigation District, the Nampa & Meridian Jrrigation District,
the New York Irrigation District, the Wilder Irrigation District,
and the Big Bend Irrigation District (the "Districts"), and
hereby answers the petition of the Pioneer Irrigation District
("Pioneer") to cancel Water Permit No. 63-9019 as follows.
Pioneer’s petition should be dismissed without a hearing for the
following reasons:

1., Pioneer failed to protest approval of the application
for water Permit No. 63-9019 in the time provided by statute and

t contest th roved permit. MEE
cannot now conte e approved p i €££¥555511

2. Pioneer’'s petition is barred by laches.,

ANSWER TO PETITION TO CANCEL WATER PERMIT NO. 63-9019-— 1




3. Equitable estoppel prevents cancellation of the
permit.

4. The Board of Control is the operating agent for the
Districts. Since it is their agent, the true holder of the
permit is the Districts who are qualified to hold the permit.

5. The Board of Control is qualified to apply for and
hold a permit to appropriate the public waters of the State of
Idaho.

6. The Idaho Department of Water Resources is
specifically empowered to grant a permit for the appropriation
the public waters of Idaho for use in Oregon.

7. Federal law preempts the requirements of Idaho law
it would be interpreted to prohibit the Districts from holding

water permit through the Board of Control.

Pursuant to the Department’s rules of practice and
procedure, the Districts submit in support of their answer an
accompanying memorandum and exhibits.

Based on the above, the Districts request that the
petition of Pioneer be dismissed without a hearing.

GIVENS, McDEVITT, PURSLEY,

WEBB & BUSER

By /%/W? 22l "/',",'2"7‘\—{','..4‘1/'9
Rayfiond D. Givens
Counsel for New York

Irrigation District M@gﬁfng”

of

if

ity

ANSWER TO PETITION TO CANCEL WATER PERMIT NO. 53}—9019 - 2
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HAWLEY TROXELL ENNIS & HAWLEY

oy oo 0.0l

Don A. Olowinski

Rita L. Berry

Counsel for Wilder Irrigation
District

CLEMONS, COSHO & HUMPHREY

By

n 1 €. Fredricks
Counsel for Boise—-EKuna
Irrigation District

RINGERT, CLARK, HARRINGTON, REID,
CHRISTENSON & KAUFMAN

o S it

William F. ngert
Counsel for/Nampa & Meridian
Irrigation District

SCHROEDER, HUTCHENS & SULLIVAN

By :,;|QE)_Z.;E _@iﬂ!'ﬂﬂ W b .QQQ
Larry ivan

Counsel for Big Bend
Irrigation District

~——

ANSWER TO PETITION TO CANCEL WATER PERMIT NO. 63—9019“— 3




CERTIFICATE OF MAILING

day of June, 1986, I

I HEREBY CERTIFY that on the &3
served the within and foregoing ANSWER TO PETITION TO CANCEL

WATER PERMIT NO. 63-9019, by causing a true and correct copy
thereof to be deposited in the United States Mail, Boise, Idaho,
postage prepaid, addressed as follows:

Scott L. Campbell
Elam, Burke & Boyd
P.0. Box 1559
Boise, Idaho 83701

Yoo Ol

Don A. Olowinski

APK Uz 1ol ;
i

i

H

3

]

—

ANSWER TO PETITION TO CANCEL WATER PERMIT NO. 63-9019 - 4




Raymond D, Givens
GIVENS, McDEVITT, PURSLEY,
WERB & BUSER .
Counsellors and Atforneys at Law
P. 0. Box 2?2720
Botse, ID 33702 -

Dear Mr. Givens:

Enclosed as rquuasted is the
time to respend,

NCY:alw
Enc,

June 3, 1986

approved stipulation for additional

Sincersly,

NORMAN C. YOUNG
Administrator
Resource kdninistration Dvision




June 3! 1986

Scott L. Campbell

ELAM, BURKE AND ROYD -

1810 First lnterstitt Mﬂdiny

P. 01, Box 1589 .
Boise, [N 337M

Near Mr. Campbel}:

Enclosed as reguestad is the approved stipulation far additioaai
time to respond,

Sincerely,

NORMAN C. YOUNEG

Mdministrator

Resource Adutnistration Bﬁvision
NCY:alw
Enc.

[V,




COUNSELORS AND ATTORNEYS AT LAW
ELEVENTH FLOOR. FIRST INTERSTATE BUILDING
700 WEST IDAHO
BOISE, IDAHO 83702

CLEMONS, COSHO & HUMPHREY, P. A.

AS]
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memmmwmk%?mﬁ Hend De tiver eq
onal Gffice
Western Regienal Y Department of Water Resources
RAYMOND D. GIVENS
GIVENS, McDEVITT, PURSLEY,
WEBB & BUSER
Counsellors and Attorneys at Law
P. 0. Box 2720
Boise, Idaho 83702
Telephone: (208}342-6571

Attorneys for BOISE PROJECT BOARD
OF CONTROL

BEFORE THE DEPARTMENT OF WATER RESOURCES, STATE OF IDAHO

PIONEER IRRIGATION DISTRICT,

Permit No. 63-9019
Petitioner,

STIPULATION FOR ADDITIONAL

TIME TO RESPOND
BOISE PROJECT BOARD OF CONTROL,

Respondent.
+++++H R

)

)

)

)

vS. )

)

)

)

)

)

COMES NOW SCOTT L. CAMPBELL of Elam, Burke and Boyd,

Attorneys for Petitioner Pioneer Irrigation District and RAYMOND

D. GIVENS of Givens, McDevitt, Pursley, Webb & Buser, Attorneys

for Respondent, Bolise Project Board of Control, and stipulate

and agree that Respondent may have until the 23rd day of June,

1986, in which to respond to the petition filed by Pioneer
Irrigation District.

i P

Dated this day of Mayr- 1986.

ELAM, BURKE and BOYD

) ‘fg,ﬁﬁ : o . /Msejo
QLT S S

ell 1]
Attorneys for Petitioner

+
'

APR ys 1448 i

: j
STIPULATIOE, P. 1 f
‘MM j
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COUNSELORS AND ATTORNEYS AT LAW
ELEVENTH FLOOR, FIRST INTERSTATE BUILDING
700 WESBT IDAHO
BQISE, IDAHO B3702

CLEMONS, COSHO & HUMPHREY, P. A,

GIVENS, McDEVITT,
WEBB & PURSLEY

PURSLEY,

(-
By: //kﬁh’, ﬁ’é:;’L~4¥—;-
Ray Glvéns
Attorneys for Respondent

——t

ORDER
IT IS SO ORDERED.
RO i
Dated this 3 day of Jww’E

DEPARTMENT OF WATER RESOURCES

1986.

By:

.

Ao s e s 70572

STIPULATION, P.
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Peter J. Boyd MAY 21 1986
Scott L. Campbell

ELAM, BURKE AND. BOYD A
1010 First Interstate Building nt of Water Resource
P.0. Box 1559 Departme

Boise, Idaho 83701

{208) 343-5454

Attorneys for Pioneer Irrigation District

BEFORE THE DEPARTMENT OF WATER RESOQOURCES

STATE OF IDAHO

PIONEER IRRIGATION DISTRICT,
Petitioner, Permit No. 63-9019

PETITION TO CANCEL

)
)
)
}
v. )
) WATER PERMIT NO. 63-9019
)
)
)
)

BOISE PROJECT BOARD OF CONTROL,

Respondent.

COMES NOW, Pioneer Irrigation District, and hereby petitions
the Director of the Idaho Department of Water Resources for an
order canceling and revoking Idaho Department of Water Resources
Permit No. 63-9019.

This Petition is brought pursuant to Rule 3,1. of the Idaho
Department of Water Resources Practice and Procedure Rules and
Regulations, Idaho Code sections 42-205, 42-206, 42-208, and
42-302, This petition is supported by the memorandum in support
of petitien and the attachments thereto, which is filed concur-

rently herewith.

A hearing on this petition is requested. Mgﬁgg:lWEn

APR ¢4 1948
PETITION TO CANCEL WATER
PERMIT NO. 63-9019 - 1

_-I-I-—o—-..-. - g




DATED This R|{[” day of May, 1986.

ELAM, BURKE & BOYD

By .
Scott L. Campbell, Of thﬁ Firm
Attorneys for Pioneer Irrigation

District

CERTIFICATE OF MAILING

I HEREBY CERTIFY That on this 2sT™ day of May, 1986, I
caused a true and correct copy of the above and foregoing instru-
ment to be mailed, postage prepaid, to

Boise Project Board of Control
214 Broadway

Boise, ID 83702

Scott L. Campbeil \J

haf 1 X S
Sk S
ot .

PETITION TO CANCEL WATER
PERMIT NO. 63-9019 - 2




Peter J. Boyd

Scott L. Campbell

ELAM, BURKE AND BOYD

1010 First Interstate Building
P.0. Box 1559

Boise, Idaho 83701

{(208) 343-5454

Attorneys for Pioneer Irrigation District

BEFORE THE DEPARTMENT OF WATER RESOURCES

STATE OF IDAHO

PIONEER IRRIGATION DISTRICT,

Petitioner, Permit No. 63-9019
PETITION TO CANCEL WATER
BOISE PROJECT BOARD OF CONTROL, PERMIT NO. 63-9019

)
)
i
V. ) MEMORANDUM IN SUPPORT OF
}
}
)

Respondent. )

)

PRELIMINARY STATEMENT

Pioneer Irrigation District has filed a Petition to Cancel
Water Permit No. 63-9019 with the Idaho Department of Water
Resources. This memorandum discusses the applicable law and
factual support for the petition.

ARGUMENT

On August 31, 1977, the Boise Project Board of Control filed
with the Idaho Department of Water Resources, an Application for
Permit for 5,700 cubic feet per second ("cfs") of water for power

purposes on the Boise River. (See Exhibit 1, hereto. Apparently

in support of the Application for Permit, %of Control

Mnunated

AFR v4 jyuy

submitted a document with the Application fo

MEMORANDUM IN SUPPORTION OF PETITION
TO CANCEL WATER PERMIT NO. 63-9019 - 1




"Affidavit to Establish Qualification to do Business Under the Laws
of the State of Idaho." (See Exhibit 2, hereto.)} Based upon the
Application for Permit and the supporting documentation, the
application was accepted by the Idaho Department of Water Resources
for processing on August 31, 1977. Subsequently, on May 24, 1984,
Mr. A. Kenneth Dunn, Director of the Idaho Department of Water
Resources, approved the issuance of Water Permit No. 63-9019 to the
Boise Project Board of Control. (See Exhibit 1, hereto.) At the
time of filing of the Application for Permit, at the time of
approval and issuance of the permit, and at the present time, the
permitee, the Boise Project Board of Control, did not and has not
satisfied the requirements of Idaho Code sections 42-205 and 206.
Consequently, the permit must be canceled and revoked by the
Director of the Department of Water Resources.

Idaho Code sections 42-205 and 42-206 read as follows:

Issuance of permit--Restrictions--Prefer-

ence.--(1) No permit shall be issued by the
department of water resources of the state of
Idaho, £

or the appropriation of water for
power purposes, nor shall any such permit be
assigned, transferred, mortgaged, sold or
conveyed to any person, firm or corporation
except in accordance with the provisions of
this act.

(2) Water cannot be appropriated for hydro-
power development uses within or using exist-
ing man-made irrigation facilities without the
permission of the owner thereof.

(3) When competing applications for a per-
mit have been filed prior to the effective
date [April 1, 1981] of this act for the
additional wuse for hydropower purposes that
would wutilize facilities that are owned or
controlled by the holder of an existing water
permit, license, decree, or establw con-

stitutional water wusuage, the dire N gst: ]
& ’3_5'35" P Eg

F .
MEMORANDUM IN SUPPORTION OF PETITION d Ve lyyy :
TO CANCEL WATER PERMIT NO. 63-9019 - 2 {
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give preference to the application of the
owner of the existing rights or his agent.

Idaho Code section 42-205 (emphasis added).

Residence a requisite for issuance.--No
permit to appropriate water for power purposes
in the state of Idaho shall hereafter be
granted to any person or association of per-
sons not an actual bona fide resident or
residents of the state of Idaho, nor to any
corporation unless organized or qualified to
do business in and under the laws of the state
of Tdaho,

Idaho Code section 42-206 (emphasis added).

The provisions of Idaho Code section 42-206 clearly prohibit
the issuance of a permit to appropriate water for power purposes
"to any person or association of persons not an actual bone fide
resident or residents of the state of Idaho, (or) to any corpora-
tion unless organized or qualified to do business in and under
the laws of the state of Idaho." The Boise Project Board of
Control, both at the time of filing the Application for Permit
with the Idaho Department of Water Resources, and at the present
time, has failed to qualify under any of the categories listed in
Idaho Code section 42-206. The Board of Control is neither a

person, nor an association of persons, nor is it a corporation

1At the time of the filing of the Application for Permit,
Idaho Code section 42-205 read as follows:

Issuance of permit--Restrictions.--No
permit shall be issued by the department of
water resources of the state of Idaho, for the
appropriation of water for power purposes, nor
shall any such permit be assigned, trans-
ferred, mortgaged, sold or conveyed to any
person, firm or corporation except 1in accor-
dance with the provisions of this act.  fif7ma,.

MEMORANDUM IN SUPPORTION OF PETITION
TO CANCEL WATER PERMIT NO. 63-9019 - 3




"organized or qualified to do business in and under the laws of
the state of Idaho."

Instead, the Board of Control is "an operating agent" of five
irrigation districts,2 which was created pursuant to a series of
interconnecting contracts, executed in 1926 between the districts
and the U.S. Department of the Interior, pursuant to federal law,
which is now codified as 43 U.S5.C. sections 500 and 501. Addi-
tionally, the pertinent federal authorizing statutes and the
contract itself limited the operating authority of the Board of
Control to the operation and maintenance of the transferred works
of the Arrowrock Division of the Boise Project. Neither the
federal statutes, nor the authorizing contracts empowered the
Board of Control to seek and hold a water permit for power pur-
poses under Idaho law.

Accordingly, it is clear that the Board of Control is neither
a "person," nor an "association of persons" who are "actual bona
fide resident(s) of the state of Idaho." Additionally, it should
be pointed out that even if the Department construes the Board of
Control as an "association of persons," the participation on the
Board of Control of the Big Bend Irrigation District, an Oregon
irrigation district, would clearly preclude qualification of the

Board of Control under such an interpretation.

2The five irrigation districts with membership on the Board
of Control are: the Nampa and Meridian Irrigation District, the
Boise-Kuna Irrigation District, the Wilder Irrigation District,
the New York Irrigation District, and the Big Bend Irrigation
District (the Big Bend District is an irrigatigg,district located
wholly in the state of Oregon). e

MEMORANDUM IN SUPPORTION OF PETITION
TO CANCEL WATER PERMIT NO. 63-9019 - 4 /




Also, it is clear that the Board of Control is not a "corpo-
ration . . . organized or qualified to do business in and under
the laws of the state of Idaho." Despite the affidavit which was
filed with the Application for Permit (see Exhibit 2, hereto),
the Board of Control did not and does not gqualify to do business
in and under the laws of the state of Idaho. This fact is
clearly demonstrated by the Certificate of Mr. Peter T.
Cenarrusa, Secretary of State of the State of Idaho (Exhibit 3,
hereto). Exhibit 3 powerfully demonstrates that neither the Big
Bend Irrigation District nor the Boise Project Board of Control
have ever been "organized or qualified to do business in and
under the laws of the state of Idaho." Consequently, the re-
quirements of Idaho Code section 42-206 were not satisfied at the
time of the filing of the Application for Permit No. 63-9019, nor
are they satisfied at the present time. Therefore, because Idaho
Code section 42-205 prohibits the issuance of any permit for the
appropriation of water for power purposes, except in accordance
with the provisions of the act, Permit No. 63-9019 must be can-
celed and revoked by the Director of the Idaho Department of
Water Resources.

DATED This gl;k day of May, 1986.

ELAM, BURKE & BOYD

By

Scott L. Campﬁell, 0§ the Firm
Attorneys for Pioneer Irrigation
District

MEMORANDUM IN SUPPORTION OF PETITION
TO CANCEL WATER PERMIT NO. 63-9019 - 5




CERTIFICATE OF MAILING

! HEREBY CERTIFY That on this 9|t day of May, 1986, I

caused a true and correct copy of the above and foregoing instru-

ment to be mailed, postage prepaid, to
Boise Project Board of Control

214 Broadway
Boise, ID 83702

!

Scott L. Campbell \J

MEMORANDUM IN SUPPORTION OF PETITION
TO CANCEL WATER PERMIT NO. 63-9019 - 6 Lﬁﬁnwntk-"ﬁﬁﬁmhmﬂ
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MAY 30 1q84 /;CL Application No. . L3 - (j[)‘[f

BOISE PROJECT BOARD OF CORTROL STATE OF IDARO
DEPARTMENT OF WATER RESQURCES

APPLICATION FOR PERMIT

To Appropriate the Public Waters of the State of Idaho
(TYPE OR PRINT IN INK}

1. Name of applicant _Boise Project Board of Control phone:. 344-1141

post office address__214 Broadway, Boisc, Idaho 83702
2. Source of water supply DBOise River

shich s a tnbutary of Snake Biver -

3 o locahon of pont of dwversion is SE___ tliof __NE__ ‘sofSecton _11 _ Townshp _2N

Range IE BM ____ Ada_ __ ______ County; add:tonal points of diversion if any:

b. If water is not consumed, it will be discharged into BQise River

at a pointin. __ SW._ e
of NE_ _ ViofSection ___ 11l _ Yownship__2N _ Range _3E__ Bm __Ada_County
4. Water will be used for the following purposes:
Amount, _E _J0> o Power __  purpose from _,__.J‘] L. 10 . 12_:,_!_ __ {both dates inciusive)
lcu%
Amount, _tor__ . purpose from Nlw. . (both dates inclusive)
{cis o acre-feet per annum)
Amount _for purpose from 1o {both dates inclusive)
(cls or acra-felt cer annum)

5. Total qua.nmy 10 be appropriated:
a. 5,790 e _cubic fee! per second BRITEL
b.. . .. ——— oedanaeonarn

6. Proposed diverhing works.

a. Descripnion of diches, flumes, pumps, headgates, etc. controlled reservpir

——

b. Height of storage dam __340 ___ feer, active reservoir capacity _278,200

__ acre feet; 1012l reservoir

capacity__ 306,000 acre feer, materials used in storage dam:_rQlled earth and gravel

Period of year during which starage will occur _January 15 o _July 15 inclusive.
Yo, Dar e Dlr
¢ Proposed well diameter s, __inches: proposed depth of w~ell is___ _ _ __‘eet

7. a. Time reguired lcr the completion of the works and apghcation of 1ne wvater 10 the preposed ceneficial use

5D years.
b. Esnmated consiruchion cost1s $ 40,450,000 select project $48, 400,000 alternative
B. Descripion of propased uses:

a. !If water is not for irriganon:

() Give the place of use of water: __ SW __ " of ,,_NE___,;_A Va of Secton__ 11l __ Townshp__ _ 2N __
Range 3E_. . _BMm
2 A f b g 462,645 OOOd 115 median head
n (2) Amount of power to be generate er . teet of hea -
£ T2 100 /575 par Falleon iy vhss Poleosen Wi K. |
- (3) List number of each kind of hvestock to’ be walcred B )

{4) Name of municipality 1o be served . _ . . .. 0of numter oi famil.cs 10 De

supplied with domeste water____ . . ,%}
-wﬁk i ;
{5; f water s to be uied for other purposes describe: K U

i
e A Rusiyegg |

e
i R

e o et e e T



b If water 15 for irngation, indieate acreage 1in each subdvaisien i the rabulation Lelo s
) g

‘ l NE', NwW!a Sw', SEV,

TWP ! RANGE SEC b~ - . Y . ' . : - v : - . : TQTALS
? ) NE'.iNW'- SWla SEVi| NETA"NWIe SWia SEVe| NE'a Nw'y SW'ye SE'a| NE'ea NW', SW', SE'.

T SN I h = = PRI | } 2 1 t To- T : : H 5 T R =
i . ! ' :

SV N 1 R I o R

-

-—--..-.Ii__ . S { . "'. —mm e — —oge- L b _.._.:I,- —— . = R ..--._..l..__ ——————
ARSI T O O |
[ ;! o o ?
| . | B r N
! T U T e
l | I lj F" T
I 4 R - 1.

Total number of acres to be wrrigated_

¢. Describe any other water rights used for the same purposes as described above.

9. a. Who owns the property at the point of diversionll.S. Army Corps_of Engineers _
{Public Elood Control Project)

b. "Who owns thé land to be irrigated or place ot use U. _S. Army Corps of Engineers = =
¢. If the property is owned by a person other than the applicant, describe the arrangement enabling the

applicant 1o make this filing_arrangement is non-existent - compensation for
use of the facility would be determined by F.P.C.

10. Remarks 1,107,076 cfs represents tihe total annmial diversion

.
. _
“
et e
] Ew— -



section number, townshif

1, place of use,

shhow clearty the proposed point of dive

TOWNSHLIP 2 Nor<h, Range 3 East, B.M., ADA.EUﬁNTY, IDAHO

Map of proposed proge
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ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

This is 1o certify that | have examined’ Application for Permit 10 appropriate the public waters of the State of
;- Idaho No. __gi_gglg_.__, and said application is hereby APPROVED

1. Approval of said application is subject to the following limitations and conditions:

PR e T ota L - - : ":i".i
J#WRF-T 7 s SUBJECT TO ALL PRIOR WATER RIGHTS.  ° | il ; L
C b. Proof of construction of works and application of water 1o beneficial use shall be submitted on or

PR :"‘;\.',u' 'h
before May 1 ,19 89 . : TR

¢. This permit 1s subject to deHver_y by the watermaster of Water District No. 63, Boise Rive
d. Water used under this permit {f discharged into a natural channel shall meet 1daho Hater
Quality Standards.

e. This permit does not convey any authority to require or demand the release of water but
shall only be effective to allow generation of hydroelectricity using water released under
ex{sting rights and operating procedures for irrigation, flood control and fish and wﬂd]ife
urposes. e T
pfp The diversion and use of water under this permit and any license {ssued hereunder is
subject to review by the Director on June 1, 2030. Upon appropriate findings relative to the
interest of the public, the Director may cancel all or any part of the use authoﬂzed herein_anc
may revise, delete or add conditions under which the right may be exercised. L ne
g. For Hcensing purposes, a scientific measurement of the diversion rate of the system as {t
fs normally operated sha'l] be provided by either properly installing an approved type of
measuring device or access port or by having a professional engineer certify the rate oi
diversion to the department prior to submitting proof of beneficial use of water, " :

- L.

h. The issuance of this permit in no way grants any right—of-way or easement across the Tanc
of another, == v i T 4 v T
4. This permit is’ subject "to the provisions of Sect1on 42 205 through 42- 210 ‘Idaho Code,
‘restricting the sale, transfer, assignment or mortgage of this pemmit. Fai'lure to comp'ly uith
these provisions is cause for {mmediate cancellation of this permit, -

j. Use of water under this permit is subordinated Lo future diversion of water for 1rrigatior
or other consumptive beneficial uses. P
k. Structural modification to the dam and storage of water {s contmgent upon certificatior
to the Department of Water Resources that plans and specifications have been reviewed anc
approved by the U.S. Army Corps of Engineers and that construction has proceeded in- uH

compiiance with the f1na1 approved plans. .
- SEE CONDITIONS] mﬂ éBACHED SHEEE ; o




ATTACHHENT

TG COMDITIONS OF APPRQVAL
For Permit No. 63-9019

1. This permit does not constitute Idaho Public Utilities Commission or
Federal Energy Regulatory Commission approval that may be required.

m. Project construction shall commence within one year from the date of
permit issuance and shall proceed diligently to completion unless it can be
shown to the satisfaction of the Director of the Department of Water

Resources that delays were due to circumstances over which permit hoider
had no control.




AFFIDAVIT TO ESTABLISH QUALIFICATION TO
DO BUSINESS UNDER THE LAWS OF THE STATE OF IDAHO.

STATE OF IDAHO )
) ss
County of Ada, )

CLARENCE L; GHARRING, Being first on oath duly sworn,
deposes and says:

That he is the Chairman of the Boise Project Board of
Control; that the Boise Project Board of Control is an agency
created as a result of contract entered into under the authority
of Federal and State statutes, pursuant to which said Board
of Control acts as operating agent for the Boise-Kuna Irrigation
District, the Nampa-Meridian Irrigation District, the New York
Irrigation District and Wilder Irrigation District, all located
in the state of Idaho, and the Big Bend Irrigation District,
located in the state of Oregon. TUnder the provisions of an
Act of Congress dated June 17, 1902 (32 Stat. 388) and acts
amendatory thereof and supplemental thereto, and particularly
under the provisions of Section 4 of an Act of Congress
dated December 5, 1924 (43 Stat. 672,701, now Sections 500
and 501, Chapter 12, Title 43 U.S.C.A.) and has such statutorial
recognition as a quasi-municipal corporation, authorized to do
business in the state of Idaho pursuant to the provisions of
Section 57-104, Idaho Code; that the registered office of
the Boise Project Board of Control is 214 Broadway Avenue,
Boise, Idaho 83702, wherein are kept all of the records required
to be kept under the provisions of Section 30-144 applicable

to irrigation districts.

Kd

/ ‘

7 v ~
deL L pLa < r;d/ﬁ L2 Eridy
“““Clarence L. Gharrlng /KL

SUBSCRIBED AND SWORN To before me this 26thday of Au%ESt 1977.

// o

Notary P llC fof Idaho

EK‘”"?PQ
Sﬁ’"”@fHHED Residencé: Boise, Idaho

4. 4&./t‘ >2/
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CERTIFICATE

WmmeMWWWMWmWMMWWWWMWNWWMMWWWMWNWWWMWWWMWWWWWM_

I, PETE T. CENARRUSA, Secretary of State of the State of
Idaho, hereby certify that I am the custodian of the
corporation records of this State.

e T A e

I FURTHER CERTIFY That the records of this office fail to

show that a corporation by the name of BIG BEND IRRIGATION
DISTRICT has ever been authorized to do business in the

State of Idaho as a foreign corporation or been incorpeorated
under the laws of the State of Idaho as a domestic corporation,
and there is, therefore, no corporation authorized to transact
business in the State of Idaho under that name as of this date.

—

I FURTHER CERTIFY That the records of this office fail to

show that a corporation by the name of BOISE PROJECT BOARD OF
CONTROL has ever been authorized to do business in the State
of Idaho as a foreign corporation or been incorporated under
the laws of the State of Idaho as a domestic corporation, and
there is, therefore, no corporation authorized to transact
business in the State of Idaho under that name as of this date.

AT

Dated: May 5, 1986

(NI

%/W

TAR STATE

\s // ////z/

Corgpfatlons Clerk

YcRar gy 7

AP RUQ]}J&&
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ROBERT . TROXELL
JESS B. HAWLEY, JR.
JOHN T. HAWLEY, P.A.
THOMAS A, MILLER
M. NEAL NEWHOUSE
CRAIG L. MEADOWS

JOSERH D, McCOLLUM, JA,
WAYNE B. SLAUGHTER, JR,

GARY D, BABBITT, R.A,
P. CRAIG STORT!
MERLYN W. CLARK

RICHARD F. GOODRSON, P.A,

CARL W, HARDER
PHILLIP M, BARBER
DONALD E. KNICKREHM
EDWIN V. APEL, JR.
EUGENE A, RITTI
KAREN L. LANSING

HAWLEY TROXELL ENNIS 5 HAWLEY

RICHARD G. SMITH
JOHN F. KURTZ, JR,
ROBERT S. ERICKSON
LINDA L. HOLDEMAN
BRENT F. LLOYD

JOHN McGOWN, JR.
ALBERT P. BARKER
JOHN T. HAWLEY, JR.
DON A, DLOWINSKI
NICHOLAS G. MILLER
RONALD E. BUSH
ETEVEN W, BERENTER
CATHY R. SILAN
KENNETH C. HOWELL
TERRY K. ELLER

AITA L. BERRY
MICHAEL M. STODDARD
JOSEPH F. LANGFIELD

ATTORNEYS AND COUNSELORS

ONE CAPITAL CENTER
SUITE 701

PQST OFFICE BOX 1617

BOISE, IDAHO B3701

TELEPHCNE
{208) 344-6000

TELECORPIER
(208) 342-3829

PAUL B, ENNIS
(1918 - 1862)

POCATELLO OFFICE

125 NORTH GARFIELD
POST OFFICE BOX 4167

FOCATELLO, IDAHO B3205

TELEFPHONE
(208) 233-0845

April 29, 1986 DTF@EKW
5
NAY g 13E®

Norm Young Department of Water Resourceg
Administrator, Administration Division

Department of Water Resources

450 W. State

Boise, ID 83702

Dear Norm:

I have enclosed for your information a copy of our
letter to FERC in Washington, D.C. concerning the recreation plan
and minimum stream flow consultation in regard to Lucky Peak. As
I previously discussed with you, we were advised that our letter
to FERC in Portland should have been directed to FERC in
Washington. As I also discussed with you, I have changed the
date for completion of the Plan and consultation to "sixty days
from the date of publication of the final version of the Corps
Master Plan or October 1, 1986, whichever is earlier."

Thank you for your continued cooperation.
Sincerely,

HAWLEY TROXELL ENNIS & HAWLEY

Don A. Olowinski
DAQ/mmb

Enc -




AOBERT I TROKELL
JESS 8. HAWLEY, JR.
JOMN T, HAWLEY, P.A,
THOMAS A, MILLER
M. NEAL NEWHOUSE
CRAIG L. MEADOWS

JOASEPH D. MeCOLLUM, JR,
WAYNE B, SLAUGHTER, JR.

GARY D. BABBITT, P.A,
P. CRAIG STORT!
MERLYN W. Ct ARK

HAWLEY TROXELL ENNIS 5 HAWLEY

RICHARD G. SMITH
JOHN £, KURTZ, JR.
ROBERT S. ERICKSON
LINDA L. HOLDEMAN
BRENT F. LLOTYD
YOMN McGOWN, JR.
ALBERT P. BARKER
JOMN T, HAWLEY, JA.
COMN 4. QLOWINSKI
NICHOLAS G. MILLER
ROKALD E. BUSH

ATTORNEYS AND COUNSELORS

ONE CARITAL CENTER
SUITE 701

POST OFFICE BOX 1617

8CQISE, IDAHDO 83701

TELEPHONE

PAUL B. ENNIS
{1816 -1982)

FOCATELLD OFFICE

125 NORTH GARFIELD
PCST OFFICE BOX 4167

RICHARD F. GGCGOSON, P.A.  STEVEN W, BERENTES
CARL W. HARDER
FPHILLIP M. BARBER
OGNALD E. KNIGKREHM
EOWIN ¥, APEL, JR.
EUGENE A. m1TTI
KAREN L. LANSING

{208) 344-6000
CATHY R, SILAK
KENMETH €. HOWELL
TERRY W, ELLER

RAITA . BERRY
MICHAEL M, STODDARD
JOSEPH P, LANGFIELD

YELECOPIER
{£08) 242-3829

TELEPHONE

April 29, 1986

Mr. Kenneth Plumb

Secretary

Federal Energy Regulatory Commission
825 North Capital Street, N.E.
Washington, D.C. 20426

02-79]

Re: FERC License No. 2832, Articles 34 and 35
Dear Mr. Plumb:

We represent the irrigation districts which hold FERC
License No, 2832. The purpose of this letter is to give the
Commission a status report and plan concerning compliance with
Articles 34 and 35 of our FERC license. On March 11, 1986, we
sent a report to the Portland regional office of the Commission
requesting until July 1, 1986 to complete compliance with
Articles 34 and 35. A copy of that letter and its attachments is
enclosed.

We were then advised by the regional office to submit
our request to the Commission. Since the date of that request, I
have discussed this matter further with the Army Corps of
Engineers and FERC'’s regional office. The Corps of Engineers
advises me that the June, 1986 publication date for the final
version of its Master Plan for recreation development at the
Lucky Peak Porject may not be met and that it would be more
realistic to expect the final version to be published sometime
during the summer of 1986. Since so much depends on the
publication of that Master Plan, we would revise our request for
an extension of time to "sixty days from the date of publication
of the final version of the Corps' Master Plan or October 1,
1986, whichever is earlier.” Lo

.

POCATELLG, IDAHD 83205

(2081 233-0845




HAWLEY TROXELL ENNIS  HAwWLEY

Kenneth Plumb
Page 2
April 29, 1986

I have discussed the request for an extension of time
with the individuals mentioned in our letter of March 11, 1986,
and they all have informed me they have no cbjection to this
request for an extension of time.
Sincerely,
HAWLEY TROXELL ENNIS & HAWLEY

Qoo Qb

Don A. Olowinski

DAQ/mmb




State of ldaho

DEPARTMENT OF WATER RESOURCES

STATE OFFICE, 450 W. State Street, Doise, |[daho

Mailing cddress:
Statehouse
Boise, Idaho 83720
A. KENNETH DUNN (208) 334-4440
Director

March 29, 19385

Don A, Olowinski 7
Hawley, Troxell, Ennis § Hawley

P. 0. Box 1617
Boise, ID 83701

RE: Permit No. 63-9019 in the Name of Boise Project Board of Control
for the Lucky Peak Hydroelectric Project

Dear Mr. Olowinski:

You filed on June 11, 1984 a Petition For Hearing on conditions "fV
and "j'" being included on permit No. 63-9019. Your Petition For Hearing on
condition "'j" was withdrawn on July 3, 1984, but we have heard nothing from
you in response to my July 31, 1984 letter regarding a hearing on condition

"f'". A copy of that letter is enclosed.

I would like to resolve the issue of including condition "f" in permit
No. 63-9019 without undue delay; therefore, unless we hear otherwise within
30 days we will set the matter for hearing.

If you have any questions, please let me know.

Sincerely,

Director

!
AKD:alw
EnC. . . . 3
cc: Boise Project Board of Control . m&gﬂ !
 MICRCALMED
'
!

: APR v« 948




CONSULTING D}'?‘@ ‘H e
ENGINEERS . & B

Rt
INTERNATIONAL ENGINEERING COMPANY, INC. o
@ A MORRISON-KNUDSEN COMPANY DEC 24 1884

HEADQUARTERS QFFICE
180 HOWARD STREET

SAN FRANCISCO, CALIFORNIA 84 105/USA Deﬁaﬂment of Water R“Wl'c.

TELEX: (WUI) 677058, (ITT) 470040, (RCA) 278362. (WUD) 34376
PHONE: (415) 442-7300

LN

21 December 1984

Subject: Lucky Peak Power Plant Project
Intake Gate, Hoist, Trashracks and Bulkhead
Procurement Contract
Contract No. 4040-PC-3
Boise, Idaho

ADDENDUM No. 1

NOTICE TO ALL PLANHOLDERS:

Transmitted herewith, for your use and records, please find the below
listed items for the above subject contract document. This transmittal
consists of the following:

o Addendum No. 1
- Description of Changes (6 pages)
- 6 Drawings

Bidder's acknowledgement of receipt of this transmittal must be included
within your bid submittal.

Very truly yours,
INTERNATIONAL ENGINEERING COMPANY, INC.

& e hetste

ohn E. Walters
Procurement Manager

enclosure

cc: Gen File
Bid Doc Distr File




Boise-Kuna Irrigation District
Nampa & Meridian Irrigation District
Wilder irrigation District

The Big Bend Irrigation District

Lucky Peak Power Plant Project

Furnishing and Delivering
Intake Gate, Hoist, Trashracks and Bulkhead

Bid and Contract Documents No. 4040-PC-3
Addendum No. 1

December 1984 Ard v 1908

@INTERNATIONAL ENGINEERING COMPANY, INC. - -j

A MORRISON-KNUDSEN COMPANY



Boise-Kuna lrrigation District
Nampa & Meridian Irrigation District
Wilder Irrigation District

The Big Bend Irrigation District

Lucky Peak Power Plant Project

Furnishing and Delivering
Intake Gate, Hoist, Trashracks and Bulkhead

Bid and Contract Documents No. 4040-PC-3
Addendum No. 1

vy )

MCKIFLMED
APR U« 1988 |
@INTERNATIONAL ENGINEERING COMPANY, INC. i'
|

December 1984

A MORRISON-KNLUIDSEN COMPANY




Addendum No. 1
Page 1

LUCKY PEAK POWER PLANT PROJECT

CONTRACT FOR FURNISHING AND DELIVERING

INTAKE GATE, HOIST, TRASHRACKS AND BULKHEAD

BID AND CONTRACT DOCUMENTS NO. 4040-PC-3

ADDENDUM NO. 1

DECEMBER 21, 1984

TO: All Listed Planholders:

The Bidding Documents for the Lucky Peak Power Plant Project,
Contract for Furnishing and Delivering Intake Gate, Hoist,
Trashracks and Bulkhead, Documents No. 4040-PC-3, dated November
1984, are hereby modified by the following items in this Adden-
dum No. 1. By this reference, such modifications are hereby
made a part of the Documents: all other conditions and pro-
visions therein remain in full force and effect.

Item
No. Page Description of Change
1 1 In the table of contents for Document 00100 -
Instructions to Bidders, change the numbers of
Articles "10" and "“11" to "11" and "12"
respectively, and insert the following new
Article 10;:
"10. Permits, Licenses, Taxes and Assess-
ments".
2 00100-4 Instructions to Bidders - Article 3: After
Paragraph B., insert the following new Para-
graph C.:

"C. A copy of the Bond Resolution, referred
to in Paragraph 6.6 of the Agreement, and
associated documents (three large
volumes) may be examined at the offices
of the Owner and the Engineer.,"

Change the number of existing Paragraph "C."

- MICRGFILMED

APK v+ 1948

A e T——— 4

L l98805
BPC-4040-PC-3 el 22084




- - Addendum No. 1

Page 2
Item
No. Page Description of Change
3 00100-6 Instructions to Bidders = Paragraph 5.E.: 1In

4 00100-7

5 00100-7

6 00100-9

7 00100-10

the Eighth Line of Subparagraph 2. and the
Second Line o©of Subparagraph 4., change "110
days" to "150 days".

Instructions to Bidders - Paragraph 5.K.:
Delete the Paragraph and replace with the fol-
lowing:

"K. Conditional Bids: If the Bidder in his
Bid furnishes anything not called for by these
Contract Documents (for example, a cover
letter, his own forms, his terms and
conditions, exceptions to the requirements of
the Contract specified, or other notations not
called for by the Contract Documents), the
Bidder is cautioned that he runs the risk that
he has submitted a Bid which does not conform
to the Contract Documents, and the Bid may be
rejected.".

Instructions to Bidders - Paragraph 6.A.,
First Line: <Change "The Bid" to "One original
and three copies of the Bid".

Instructions to Bidders - Paragraph B8.B.,
Fifth Line: Change "“Performance Bond" to
"Perfor- mance and Payment Bonds".

Instructions to Bidders: After Article 9.,
insert the following new Article 10.

"10, PERMITS, LICENSES, TAXES, AND ASSESSMENTS

A. The Bidder, in submitting a Bid for this
Contract, shall include in the Bid Price
all costs and liabilities for the amounts
assessed or which may be assessed under
any sale or use tax, permits, licenses,
any taxes or assessments upon the wages
and salaries paid to employees of the
Contractor and subcontractors under the
Contract, or any other taxes and permits
which may be assessed by Federal, State,

EEQ?},‘MED olr local governments.
B.

AFR = 1948

L.

————

BPC-4040-PC-3

'rices shall include State of Idaho Sales
ax, Use Tax, and all other Federal and

tate taxes and duties in effect and
applicable to the Contract.

—

98808
122084




— - Addendum No. 1

Page 2
Item
No. Page Description of Change
3 00100-6 Instructions to Bidders =~ Paragraph 5.E.: In

4 00100-7

5 00100-7

6 00100-9

7 00100-10

the Eighth Line of Subparagraph 2. and the
Second Line of Subparagraph 4., change "“110
days" to "150 days".

Instructions to Bidders - Paragraph 5.K.:
Delete the Paragraph and replace with the fol-
lowing:

"K. Conditional Bids: If the Bidder in his
Bid furnishes anything not called for by these
Contract Documents (for example, a cover
letter, his own forms, his terms and
conditions, exceptions to the requirements of
the Contract specified, or other notations not
called for by the Contract Documents)}, the
Bidder is cautioned that he runs the risk that
he has submitted a Bid which does not conform
to the Contract Documents, and the Bid may be
rejected.".

Instructions to Bidders - Paragraph 6.A.,
First Line: Change "The Bid" to "One original
and three copies of the Bid".

Instructions to Bidders - Paragraph B8.B.,
Fifth Line: Change ‘"Performance Bond" to
"Perfor~ mance and Payment Bonds".

Instructions to Bidders: After Article 9.,
insert the following new Article 10.

"10. PERMITS, LICENSES, TAXES, AND ASSESSMENTS

A. The Bidder, in submitting a Bid for this
Contract, shall include in the Bid Price
all costs and liabilities for the amounts
assessed or which may be assessed under
any sale or use tax, permits, licenses,
any taxes or assessments upon the wages
and salaries paid to employees of the
Contractor and subcontractors under the
Contract, or any other taxes and permits
which may be assessed by Federal, State,

i

o .
&fﬁ&ﬁ??"“f‘ﬂ or local governments.
B

AFR v 188

.

. 3rices shall include State of Idaho Sales
ax, Use Tax, and all other Federal and
tate taxes and duties 1in effect and

applicable to the Contract.

———

BPC~4040-PC-3

—

98808
122084




Addendum No. 1
Page 3

Description of Change

Item

No. Page
8 00310-1
9 00430-6

10 00500-2

11 00700-3

12 00700-22

BPC-4040-PC-3

c. The Contractor shall accept exclusive
liability and hold the Owner harmless for
payment of social security taxes,
unemployment insurance, worker's compen-
sation, contributions, or other taxes
measured by the wages of employees
attributable to or performing the work
herein mentioned or described.

D. The successful Bidder (Contractor) shall
be responsible for obtaining all licenses
and permits required for manufacture and
delivery of the Work by the Contractor
under this Contract.".

Change the number of the existing Articles
Illoll and llllll tO llllll and “12".

Bid Schedule - Paragraph 1.2.A.: In Item Nos.
1,2, and 4, change "frames and guides”" to
“"frames, guides, and anchor bolts (except in-
serts)": and in Item No. 3, change "assembly"
to "assembly, and all anchor bolts including
any required inserts".

Contractor's Qualification Affidavit, Para-
graph 16: At end of the paragraph, insert the
following:

"(The provisions of this Paragraph 16 will be
deemed satisfied upon submission of a state-
ment by the Bidder that it will comply with
the provisions of Paragraph 8.D. of the
Instructions to Bidders.)".

Agreement - Paragraph 3.1: In the Second
Line, change "December 2, 1985" to January 6,
1986": in the Eighth Line, change "February 1,
1986" to "Augqust 1, 1986": and in the Eleventh
Line, change "February 1, 1985" to "March 1,
1985".

General Conditions - Paragraph 1.1.G., First
Line: Change "power plant," to “power plant
and appurtenant facilities,".

General Conditions - Paragraph 29.2, Eleventh
Line: Change “atzigzﬁg hereto," to "attached

hereto by referenc l
‘ usi l,

/ 98808

122084
—~ i

Mm.
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Addendum No. 1

Page 4
Item
No. Page Description of Change
13 01010-1 Summary of Work - Paragraph 1-1.B, Thirad

14 01010-4

15 01010-4
and
01010-5

15A 01760

BPC-4040~-PC-3

through Fifth Lines: Delete the last sentence
and replace with the following two sentences:

"A new outlet works tunnel will be constructed
and the power plant will utilize an existing
outlet tunnel which will be modified for use
as a power tunnel. The equipment to be fur-
nished under this Contract will be installed
(by others) in an intake structure at the up-
stream end of the new outlet works tnnnel.“.

Summary of Work - Paragraph 1.4.E.: Third and
Seventh Lines: Change "February 1, 1985" to
"March 1, 1985" (two places).

Summary of Work - Article 1.5 Drawings: Delete
the following drawings and replace with draw-
ings of the same Drawing Nos. and Titles,
marked Revision No. 1, and dated December 14,
1984:;:

"Drawing No. Title
"D24525 Intake - General Arrangement -
Plan, Elevation and Section
D24575 Intake - Wheel Gate - Assenmbly
and Details, Sheet 1 of 2
D24577 Intake-Wheel Gate - Embedded
Parts
D24580 Intake - Wheel Gate - Hoist -
Hydraulic . and Electric Control
Diagram A
D24584 Intake - Bulkhead Gate -
Embedded Parts
D24588 Intake - Trashrack - Embedded
Parts".
Services of Installation Supervisors - Para-

graph 1.3 A.: Delete the Paragraph and replace
with the following:

Ari v Josg 98808
; 122084
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... T Addendum No. 1

Page 5

Description of Change

158 01760-2

16 14346~-16

BPC-4040-PC-3

“"A., Measurement for payment for the services
of an installation supervisor will be the
number of 8-hour work days as ordered in
writing by the Owner. (Work days hereby
defined as Mondays through Fridays, ex-
cluding legal holidays). The number of
work days will include all the work days
within the period or periods of time that
services of the installation supervisor
are provided at the directed location in
response to written request by the Engi-
neer, plus two additional days travel
allowance for each period. However, if
the installation supervisor is absent
when his or her services are scheduled by
the Engineer to be available, those days
will not be included for payment. The two
day travel allowance will include the day
prior to the first day of the period and
the day following the 1last day of the
period and will be paid for at the same
rate. The first and last days of a period
will be designated by the Engineer.
Saturdays, Sundays, or legal holidays
within a period will be excluded from
payment, except as provided for in Para-
graph B. below,., Full days spent provid-
ing supervision services for work done to
correct deficiencies in the equipment
supplied under this Contract will also be
excluded from payment.".

Services of Installation Supervisors - Para-
graph 1.3 B., 51 h Line: Change ‘"eight
hours." to "eight :g on a work day or 40
hours in a work week

Intake Gate Hoist - Article 2??3: After Para-
graph D., insert the following new Para-
graph E.:

"E. Preparation for Shipment:

1. Attention is directed to General Con-
ditions Article 25. The hoist equip-
ment shall be packed for shipping in
a manner that shall prevent contami-

natlonmfi:}aie tou components which

P‘;&! it 1
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98805
122084
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- Addendum No. 1
Page 6

Description of Change

have been shop cleaned and tested.
All openings shall be securely closed
with appropriate plugs, caps and
blind flanges with gaskets. The
hydraulic c¢ylinder hoist shall be
filled with the specified oil and
shipped assembled. The piston rod
shall be internally braced or blocked
if required to prevent damage during
handling and shipping. Exposed sur-
faces of the piston rod shall be pro-
tected with rust preventive compound
as specified in Section 09800.

Hydraulic control equipment shall be
racked to protect from shocks, vibra-
tions and humidity during transport
and storage by including within the
packing the necessary amounts of
dampening materials and hydroscopic
substances such as silica-gel to pro-
tect the hydraulic piping and cil
sump tank."

END OF ADDENDUM NO. 1

ATTACHMENT: 6 Drawings.

BPC-4040-PC~3

F X !
K. kg ,-";
/ J
— j
i L S }

S 988085
~4 122084




ICROF ILMED

L

P! . IIEM Ho PESCRIPTION
/ }‘; / Ca () HYeRALLE CYLILDER. HOWT
~, % ' . HYDRALLIC RONER LNIT
S iy ®
X o o
-7 & . 2~Tod TROLLEY HomTS
“ & . MTAKE WHEBL GATE OFEriNG A
s A, WITH PRECAST Cover | i HATE LIS

WTAKE GATE N FASED mSITION

INTAKE SATE N OOS8P PosiTION

PLLKHEAD GATE N STERP POSTION

SULKHEAD SATE N CLOSSO POSITION

— 3 % ——— 3

,___

4,
¥,
-
o
[/
L/

RLKHRAD MATE onw:&_) PLAN—EL. 228100
SeALE!

slslelosloioisoisielclolclelslolelo

WITH PRBCAMWT covVER To = -0
FILLING VALVE POSTION BDICATOR  LiT\ (ML)
COMTROL CABIET E
HYDRAULIC HA LAST POC MLLING VALVE
LISHTING PANEL.  LPIG L (NIC)
|
sLo0 @ A Gpe—p /C?.) 4BOVAC PNEE. marm ) (M)
\h] = ¢! 4 LIGTHIGE STALRAEL \(NIC)
i g Fetvipiat —Eh—-—-1 2070.00 PUKHEAD SHATE STORAGE PEAMS
) L. 309900 , PUBSLEE DYSTEM AR Lisc
NOEMAL MAX ENG. N.5 EL. 80900
el e = | @[ ‘ﬁ{-@ SUARD AMD PILLING VaLVES
' 75
y ! El- 3 WM. 00

S

A
e
M
il | —BULKHBAD MATE +LOT
[+

: ' /— ;‘ﬁ/»ﬂhk—l NHEEL SATE $LOT
' . = T
i i

.

TRAGHEACK METIALLY I K . NOTE:
/‘-1— ERMMOVED PO LLARITY s —

ILITEMS 4 19,16 ALD |7 ARE SHONN O
PRANILG O OG

s

L. VME PEIAILE O MEMSE Z, 1% A0 6 +8E

. MBA-h bl L _ B LIVWB T ]
61 ' 79 WIC = NOT 1N COMNTRAGT wmé

F
8

AN e

2 1 | .
: e =
| - | Eltacage Lezh00f0 L& | -
. ' ‘ A ) P! 5 o s 0 15 20
1 & § + SCALE g "=l FEET
| : E« ; a0 L[] 20 30 40
: NN ELEVATION * .l
P RSN BERAg SECTION THROUGH & OF INTAKE E g
; PCALR: Yo s =0
MM&} - “:o:‘o-o_ 0cos
’s - M Ty o aatnl . LUCKY PEAK POWER PLANT PROJECT DIVERSION AN’D OUTLET TUN@ sl
g CONBUL TING EMGINEERS [arownam—oart | e c
55 g‘; l@mma_q._ —— CITY LIOWT pepanmed BOISE-KUNA IRRIGATION DISTRICT INTAKE . o
R o s o ] 8 IEHOUN AT CISTRICT | GENERAL ARRANGMENT  |D-24525
L §§3 :::—:fh“&/z_lﬁq-gg Toeo it I--m ﬁ.cﬁgy..g__ AT W T THE 816G BEND IRRIGATION DISTRICT PLAN, ELEVATION & SECTION |sworm | 1

W




IMICROF ILMED

v

LiNE
\ /—ﬂ DETAIL E ; ) GATE LIFTING LG TOP OF Bif*MINPL
W o
P S ) A o
! ﬂ SEAL CONNECTORS . e’ 7 e
@ @_ € 4 0.C. MAX. 288 HOTE 5 1 /\\'
. ‘ ’ - - ﬂ\
o
| i | f /{\ E B \ \)
o o e - — ——————————— oo T IR H o N % " el - r POIA LS A
] } —— e 5 g N - 1 a UPPER SPRiNG Lo,
— = ; ' ‘ﬁ . FG.PL SAsY - BUMPER 1 1 - A
x> L ‘| 0 . (TvYe —a ” ] /
auce S OO B S S ey g P R Wy . y | ¥ i 4 AL
[Yi. i i} __ﬁ r—— =~ —— ¥ i \ e PPy
4 . : ' YERTICAL aTee. é et
: spuoym)) | 3 : 1
L ] . AXLE somg SECTION /&N
po— ----lp----l—---n-T——-—:r—-_-—"—---"—— B 4€ b q aCALE: P up-0. —
! 4 _JA L 3r—p < | SiDE KUBBAR WAL
A
J— S UbaaTTYRY N~
s S0 L '—---ﬁ---.:----——-n-—-ﬁ—------—-- \ {
3 T 4 ™ A [ranme mowaZ,
8 | Mosmn W [eeamas
3 1Y% o S & 1T . "
n M4 ! o ° i :
o [ . w-—--n'm---;l----'--_- _e.;‘ F © \r Z =
38 L 1 < g B e 3
= u
= B § . ? ™R & S0 L 1 — _
» .
s . . 1
S .. . -—
! o T * § D—ﬁ N / | m)—W— H .
4 SR s ‘ ™—b P | F e
CTcusur | . . P o, 1l DEEF FOR
i l d aLﬂ:Ev:n-—--.. "D, CAP SCRIN
A S tey— p,_" .
L JETAILS OF SEAL BASE PLATE £ CLAMP PLATE
| FOR SIDE SBAL £ TOP SEAL
k _!_ SCALE: NONE
! H | ]
'ﬁ%&&_;‘.‘ -Tn —-sfrnt--r--ﬂ - = NOT§=
‘ 1 b . I LSTRUCTURAL STEEL SHAPRS AND FLATES SHALL GONRORM
¥ 4. | ¥ TO ASTM-ASG UNLESS OTHERWISE NOTBD
L - 8 ——— - M
R - —di T ] ; LPROVIOE. WEBN HOLES IN ALL GADER WSS TD DRAIN FECKETS
R [ it el faphgiad If_'_'_t:jj ! -\ Ny . N 3. GATE FABUCATOR TO VERIPY DIMENSION OF CENTER
| [/ 1 ! a a : N N ] To CLEAR Mg P OF GAMNITY OF GATE, GATE TOBE SUSPENDED W THE
_ ?.ﬁ—- — : 1 : > - SUOT AND CHECKED FOR BALANCE. BALANCE PLATES |
! i : . DETAIL = ZHALL B8 WELDBD 1K KEQUIXED 12 INGURS YERTICALITY
L _ L | L @ L\ Ceovrom or s, — X f . OF SUSPENDED GATE
4 - < ) & ' OF SuIN AL 4. ALL NELDS NOT SHOMN SHALL BE CONTINUOUS MiLLET
TERMINATE La«-%]/‘/ SN ALATE REMOVED i &-10% J o ey . HELDS. THE MINIMUM WELD SIZE SHALL BE Ui COUBLE
HERE AND HELD TG ! FOR CLARITY . T For aEaL DeRORMATION _SECTION /B SECTION VIEW B FILLET WELDS AND SHALL BE IN ACCORDANCE WITH
PWoHRASRA M. . J - ABOUT i GATR 'c_slmuu. SCALE : Bigtel O\ =] SCALE: Mgl 0 SCALE ARt g\ —) ARS SPECIFICATIONS .
oge] = . (RUBDER SEALS NOT SHOMN) SRUBBER WAL MOLDS BY HUNTINGTON RUBBER COMPANY:
SCHNSTREAM ELEVATION T P L SIDE SEALS: MOLD NO. 4408
SCALE My’ i a TOP COMNERS:  MOLD NO. #504
, BOTTOM SBAL:  MOLD NO. 3707-8
x ; Bfal ' ]
Same suen :l AN 3 i 1%8 . ALL SEAL COMNECTOR'S SHALL BE 8" DIA. HEX 10CKET HBAD
DrG, DS WHEELS vegs $GATE o oabia jrresis f‘ll-m = | — T sorTomasaL, (MM i;e’z %:r SCEEWS WITH # MiN, THREADGD ENGAGBMENT
DB GUIDE [ - cm PLATES jo'-a¥a $e'0y - lowern B , / \ . QLSS SRS STBE. LLECTRAMS MUK WOLDS PP S
SeE DETAIL N ' e » TR : N\ N "'}’ L | seALsan  cada | (FEarmeen ;
et S ANEI RV 2 e T s N -nié TO SDE PL FOR GUIDE LT AN - .o g i, C o e RES |STANT
i . ' BRACKET ATTACUMENT® , 7 ; ~it ¥ STEEL (TYP)
W ENe e P ettty ///‘ % g ™ p . REFEAENCE DRAMNING
iwzﬂ o ‘,lrc.c..or aare B ) Yo fak ES SOTTOM am AL/ . 5DE SEAL . DB41 « INTAKE - NHEEL GATSE
: ! " , ) | '_?:E NOTRD ot | e i ZLAMP BAR \Z8 BOTTOM SBAL CLAMP P GATE DETAILS 2HEET 207
— i § ¥ I it = SBAL TO W0k SEAL D347 INTAKE - WHEBL GATS
l. . b o ] 2 ' : aat | ket - \ab/at i P - EMBROCED METAL
1958 : . = =) :

508 SEAL € S £ LORD -CARBON FILM

; 7' -a% ~ | . SECTION 65) OETAIL E ) ' o ] 2 3
t X Ty . [T —— ___ ————1
Cror RUBBER, 96 AL \q,"_ DETAIL SCALE: Y0

on petaiL on
MHBEL MOLY
588 DWG.

e

0% = SELTION EN\ 3 0 3 s )
T Atw ] — [ ___————1
SECTION @ DEALE: Maj'a) \_j SCALE ¥ INCHES
SALE -0 — . S
S :
. DL
: 4040D-0S40
g* P - R; CONBULTING ENQINEERS T - l.':;l: ;:‘m LUCKY PEAK POWER PLANT PROJECT DIVERSION AND OUTLET TUNNEL 5
;g 3 B Eﬂ @EM"}_“‘“‘“"" COMPANY . INC. BOISE-KUNA IRRIGATION DISTRICT INTAKE-WHEEL GATE k-
1% 150 HOWARD STREET, AN FIANCINOD. CALTFIRNT NAMPA & MERIDIAN IRRIGATION DISTRICT -
: ,agj B — : - el e — o HERIDIAN IRRIGATION DIS ASSEMBLY AND DETAILS _D-24575
e mkE = ST 73 o e B 57 v Pyt | £ ek THE BIG BEND IRRIGATION DISTRICT SHEETiOF 2 awres |1
v




£~0! I - S
"l . F o ELsom.o | | f-azemd  BEL TRACK FACE(TYP) {
o4 e | , auice
- ! , -0 )
R : T
- i Bl H
L% 7B : : \
5|z 2/ v I n.'lg-a-ui-g—sj il —M‘w\,n&;um
e . 2 GRouT ) | VEHOR RaT AR
i e . . - \'-. . L - Lo, wELoED SUD
SEAL, 3 x;.r2 . . ., . ™ - - L - . THD. AB—% W/ lx .
-~ & 4 v r N WUT B 1 HASHER, BASH
2 gI5 - L4 e . sTee L lie
=3 R . L # - . W"V_‘I.J ' ™
) - == - ° ATYE . 2 b
e - % s —rv/ 2[Ex
T ] r el B o
2|, FULL THEL AB-1 7% © ECTION
) k—mo STAGE CONGRETE et SCALE: (igwr-0
- = i~ vip
J "‘
T _oerai ¥ i g3l 1 - [
= SCALE: Vge—O | PR 951 e fad IND STAGE ;
. i . et i ...mcn.unm-\ '
! H s 1! J
= [ -
5 Y,
ST0m. ABOUT & OPENING = 3 X -
EXCRPT AD ™~ a ¥
SN T i@ J .
la%' umceso [y . = 4
2 - = ! “ORTONTALLY SLOTTED
I\ + # . 9o % - W Tt R 2 (TYF) J s e
L tjarsecs a ' : . * R CuCNT R RT :
l i ( u-a-h(m»-.._ S Jez TR0 L
=k ‘! Z % zsnu. BEAM
— - o uz/z P ing
—‘I-—L - a
3 / SECTION SN
j B R
= | 2ty ndly S ML TRCK s =)
y TP
T/ . 3
. 1 .
| SECTION @
1 it e SALEgero PPEYY. X NOTES:
1 < ? | M Leed
; ¥ s, ' LATRUCTURAL STEEL SHAFES AND PLATES SMALL
; 5 i b : il %———-l LONFORM TO  ASTM=Adis LINLEDS JTHERWISS NOTED
- 1
? ¥ [T AP . 9 rLlzanar-s IFRST STAGE EMBEDDED METAL WilL BS SUPPLIED
; g 11 & ’ 9 x \ SY CIVIL CONTRACTOR.
Al Viamacrrny ll 5 . & -: J z HALL SECOND STAGE EMBECORD METAL SHALL BE
* & Q : N[ 2 N , SUPPLIED BY SATG CONTRACTOR. ’
! v ?'E' N . ™ & ! N 4 ALL WELDS NOT SHONN WHALL BE CONTINUOUS
=1 ﬁ FLOW i . | : o L o SLLET NBLDS. THE MINIMUM WELD SZE SHALL 84 "
: : S e 4 et | 1 e % 3 *'U;' | \ £ LSE STAINLESS STHAL ELECTNODES FOR HELDS MADED®
. R b e sHivs s nagro— 5"/s' | ; _;‘;, ' A ;_ 7 lyaronac | 'w" é J . Wl aaag D8 O ;co::m's-ruz ANCHORAGE WILL
——f d R . . . ) | MLligs i
i A i DSTAIL- UPPER |- R [ . i . PO 8 R FLow : T ALL SECOND STAGE AHCHOR BOLTG SHALL B2 POVIDED
1 i il " HWEDGE BLOZK |~ | 5’ Hpem— I :(: § L —_— . WIT ThiO HEX. KUTE AND 2 WASHERS EACH. PROVIDE
Fo /ET == f CRES 20" HTS. ! ) [ B ol s i?‘.ﬁmhélnan-ﬁéi% ™ ! A - o, SVERSIZED MASHGRS FOR AB-iZ £ AB-5 | .
- . L ot o i 80 (O ! Rl ot ol =1 ZOU MEARTING | 9 A NUTS = L. e ,,I | B RED ENOTES CORRONON HES(STANCE ATEEL
B ‘ Y R TG 1 N, | < [ . v = . : \-__. P N i 2 WBEL TRACK MATERAL SHALL CONRORM
2| ':""‘1:/ , J r!! 1T - ~-E-. § 1I o8 SEAL ¢ -~ - i _s;?"q:;_ 5:4 D:"ﬂ'im a?ﬁo”m."mm ll:,lﬁmm T!!Am
. i - 1 * T —F N SN 1S
) . Tl omu s w - = ‘ F - SECTION ﬂ ﬁﬁ'.‘: el o 5: rlirtiaonrhe: Fy »i;
t P Bl AND WSTALL vEDek & : 2l ; SCALE: -0 \ 2 el N e 29 0 ALL'SCHMONDWSERTS, SWALL BE: EC-7W TYPE INGERTS
A : BLOCKS 87 SXPANSON 5T 1§ A IR . L =% VAMIEASTURMED BY RICHICHTOCRIN, ANCHOR CO. INC.,
| q| BEE, Rl | et [ SRS} — T T A
' o ; BauALY, o) — ] ! _ . A SIS EOLTS. THISE WAEATS SUALL B8 JUFPLIED My
o I 31 : 1/ CRES R WELDED i k e [ _/// SSiLL BRAM | Wil CONTRACTOR,.
K H 1+ | o weooE BLock I » P 5 o [ o Yaspit
- E W AND MACHINED | . ’ S ASTMAS, G50
| S AT | R E bt |- B W=t D
‘ ’ i L~ coNCRETR. mACE I ' - ’% . I L L :
; 1 _ETAlL-LONER | |, g1y - i — ' - . X RECE RENCE DRANINGS
" WEDGE BLOCK X [ - A + L
! q | = | : : - + * Se 2540 WTAKE WHEEL GATE
i =rTofr @ LTS, - }.L_ . | L AUEMBLY ¢ DETAILG - SHEET| OF 2
! ) | i . N : A DS-4  INTAKE WHEEL GATE
! i o ! (CREAT k) \’i 9 . N e Pt SATE DETAILS -HE8T 205 2
! : . |; MO BOOTH | | Sics meam o Caalw) Hi rrl‘- e m v a
Bk . - - 0 ™o o > ASTMA 44
! - a ‘& @— | 1 . [AEO —r 9 eL.2w00 . - .- (’. ey [ onee
q | ) é A . Uk A apaunG “ _B“
o . . I w SURPALE S -+ - *
g e i - K N Gl \:-;.__ ryp N ' ! A B T e ) 2 s
O r T 4 . RSP v - N
¢ T - A S S anm ot iR I} | et
i ¥ ) -0 1 7-o N N o EL SR — 1 4 + s . o ' 12 )
[ 4 . ' o
2 o) .2 1'4 * seonporf ¥ o ¥ {BIESEAL ST E 5% o . . KALE VTl S
= EVAT K AB -1 - Lo pean Vo ISzam 1o n ngmg’o 3 g v-4%a T/ |
L 'ON LOOKING DOWNSTRE AM SECTION /A Fg 5E£CTION Ewil - :
~ ALE: 2ig'mr'-O SALE w0 L= ] TAETRer D Re evn e |
| . F1 T DORSEMENTS prreg—— . e 40400-D542
5 o COMMALTING ENGINCERS A 13 CITY LIGHT DEPART LUCKY PEAK POWER PLANT PROJECT I DIVERSION AND OUTLET TUNNEL A, s
£ -— INTERNATIONAL INSINEERING COMPANY. TMC. MENT {
3 [ _I @::I-_-ﬂ BOISE-KUNA IRRIGATION DISTRICT INTAKE WHEEL GATE oniave .
| HOWARD BYREET. SAN FRAMCINCD, CAL [FORNIA DEIOS Pz vn NAMPA & MERIDIAN IRRIGATION DISTRICT D-—24577
i — — ey — . [ WILDER IRRIGATION DISTRICT EMBEDDED PARTS
: Y TEFL j%,wzﬁﬁﬁ_—yx,w CF ks THE BIG BEND IRRIGATION DISTRICT awores |4
Y 4
v




{ [PYTN WYDRMBIC WRET ( | (
=1 IeAuRNCE  or preRation NOTES
iee A GATE RAMING SROUENCE 1. RAGHG OF TWE GATE <Waii NOT BE PowseuEl
L WITIAL Coworhions € B e P THE ADWD SATE. A NS
O SATE QOMD. PYFEh ROD PULT RTRAO B3 Y THE FREMAUSE DEFSRIMTIAL SWRCH wricH
b WABUIDY OF wMNE DGV AR OE- K OYERATED $( A QUMLEA TYPE LEvEL wWATAWBIT,
BHERSERD MDD NALNE ¥ W CEMTEM WHE TG PREAMURME CWPEABHTIAL. 15 APAOKMATILY
c. e L ] LT ] “""“"-. m."ﬂ‘w o TWIL ST
rO~i (HOACATIFMEE THAT WYDRSITATIC Mmu- Velaasy v e & sTe
N S ABAD O OF TUE SATE
! “ 1 owi EQUAL | BER HOITE-) 9. ALL BLECTRICAL DEVICES ARE N NTARE GATE
s ; 5 L. DEFRESS ‘Raryl®  PUSHBUTTON EXCEFT THOSE MARRED HITH (M) ARE N VALVE HOUSE
ot £ G SOLEAGO IOV 13 BMERSITED i BTy
i ._E@_ e o 2 Sneri um,
L 4 b PUF® = MOTOR SRR Wi O PSR ELDED TELEPFHOME =i ]
P " CEVBRED IO RO W OF - VIO (MLOT WRES TO BE SUPFLED BT OTHERS)
[N M‘!w MOVER T THE RULLTY UrfiR
L.l rad d LT mot . ATTAITIE PP
20WvH ovL kot
= THE  Puet® DR-IrElRSDre SOLANGID
m WA ppil? ncariE, ‘uulr raTm " )
- AT Sran .
ov-n
B GATE CLOMWE SRGUSHGCE. LEGENT
SO—F=F—=< 88M_HIGH PRESSURE oI, FUMP - — =
s Goacd o GAACE : — HY{DPRAULIC UNIT o GATE “RaAED PrITIN AOO LY AETRACTID e i =
2. TSR TR L. : b AOLEHNGIDS OF VAL 00V ® AL DE~LNENGTERD Fovet FLOW  LOMTROL VAL
) Al WNE e CENTER FESTIO V-2 FLowW COMTRADL. VAR
(‘P\ | L Z CEFRETS ‘LOWRR’ AWM SUTTON CV-% PO COMTROL Vil
Q J s Q. AN BOVL 15 ENARTERD S FTIME
| 5; I WL OF VANE DoVt TO THR " LOWRR® bl FELER VAR
rrmesone. L--EM_ .-.-..-..._..._I 2OV AC PRNEL o TN s > e LMD POt 20wm, SOLBNGE MM
®{  o— ~ — P LAST 4°0F PrIOw Thawlli. SPRED % CONTROLLED o AOLRHGS LONERE
A v, - BY CUBMION TRVICE M WYDRAGLC CYLMDERR L UHIT SiTCH
254 € AT o AETow o0 TRAVEL, L9 (€. %} T S TEW
~RNERSITES WOl BNOK .”‘ﬂ‘
< A@ﬁ:ﬁs THAT GATR 18w Puicy L8 LT Saten
! . CLOMED PORTION ol L BUM TAMK LW L LIVEL BWITEW
@BAC :
N b M (- _..__l C__MOWWE GETE e WD MARrTON e | MAMUALLY PERATES SWUT-OWS VAl
r . L miTiAL COMDrAOW . Su=p MisA LY OPARATES BHul-cif wAWE
DITE MO ‘2. GATE RAMED, PWiDw ROD Puy NETRACTES < COPREO
. . G SOUENGDS S VAL COCV' ARE DR (-] COMPRRAOn.
: . e Swansizap - . ar DVPERELTLAL ARESALAR
. L5 K om. am 2 Ol LEAKABE MUY GCCUR Bi LIWTED AMOUITS ki
) J o Tomes e AOND PrTON SUALS D _CMTROL RS ™ roToR.
] . o O L YT 8 Aeresrao : o~
. OV ~ S v . . STRRER
i ' | GaTR swanT 7105 CL32 BWRGTES SOLENOD VR GuiNTG [ " TER
- 3"'“"."'"’ e A, O YWANNE *Ocvt D TME ' Rarsg re PRESLAE  BWITCH
- . 4 MEP-MOTIR FTARTS HIGM AL FRETASE. TERMAL BLOCK. FONT FOR. EXTRRANAL
1T ‘B mrmsaiowesn (@ mrR g o) 4
- o PITCN MV PP Tl PULY URPER POBMION
M BN uc DIAGRAM £ UT BwrTeH LS INTRD,
5 HYDRAY CONTROL = ™ . DEBNERETLNE BBl " QO
o . AMD wnCHTIME THAT GATEL v PULLY OPuisd
O s TR WLy -t AIR D DTrmug TWE Mt om Ostu R
o O L = re— TYPICAL FOR NO.| & NO.2 LOWHEN GATE /b SEBIG. MACIMG ah LPMEBEES,
. - : | Pulous FALITEIRAMCE THl.
) O Jp— 1t —— ] MO i e STOTTID. &F ST
b PSS . — SELECTOR SlitcH 10 * orf®
. 19000 7 (L7 ] ’ E_GATE Dot 97 risswis. QRTROLA . P, GATE INCHING UP OR. DOWN
[N L EERGEaEY) .
. L &a:fwu'mm—.m 1.mnmmﬂ"§wwum
- . LowpnED A COMTR OOMN  BEYOND NORMAL STOPFING POINTS
PRESSURE SENSING PIPING DIAGRAM : : g vy Shaar—sgliteeiorarill ConmROLED BY LB1 AHD L3Bn
ace - : ‘ Magiigel¥, ‘.'md:-':-man . A N THE UPHMRD  OVERTRAVEL., THE “Favae’
ig‘__;h - b GATE Wii. DICENG T 0% CLOVED WDW IWWL“
T ‘ } TR B TS S wmauT : . JTERAMGST RAISAD POGITION.
b HOT EAISING WILL BE SIPPED B THE
CPERANION OF LBIA AT EMD OF OF TRAVEL
f LaDee L1k \m L 7 an 29X on OB RELEABSG * PUBHBLITION AT At T
T '|' -, . . € N THE DOMMWARD OVERTRANEL ., THE *Lair]
./H IS DEPRESGED BA-FRSSHG LBD
ore ? . b CALSING: NALWE. DOV 10 SHIPT 10 THE *LOoWER,
3 A[F{. D P yryp— - - FOBITION.
H . o commrt  grsmadialt  fosier revsc I ¢ 197 2 e % ok, o e
T ~* I I]’ T Froer | THE  DORNHARD w:.u. BE STOFFED AT ANT
3 @ 2 ' ! resemat
] a o |
% s g a |
3. g 2 ~
ol g
Pl
5 5 A 3.
| :_1 g Jf\}i
4 A = =
§ ® wig)l &% cedh
Lddl Tn S\L11lL Uw =Y\Ll3l
Lpit Ot Dt
1254 125 1204
a
¥
=
é CoMTRE DRIFT l AR PULY QoD
o
—
=
.Ii N
l COMLTING DeIINETRE ] ey L;';;;':‘ LUCKY PEAX POWER PLANT PROJECT DIVERSION AND OUTLET TUNNE e M-E
@:mm DNEINETRING COMPANY. INC BOISE-KUNA IRRIGATION DISTRICT INTAKE WHEEL GATE HOIST T%‘L’)BO
Y0 HOWARD STREET. S FRNNCISCO. CALIFOWIA pers | - NAMPA & MERIDIAN IRRIGATION DISTRICT
T~ =T WILDER IRRIGATION DISTRICT HYDRAULIC AND EIF;ECTRIC e
T S o - T e Z’-.?'.';Paé THE BIG BEND IRRIGATION DISTRICT CONTROL DIAGRAM 1




[ MICROF ILMED

( me I r Lo HELIOM { . {
.../n, V2 58w -0 gs'ruomza\.w. eToc.
B 0890 " "_6";:1 o i EL. 205%.0 :
VASDUA st : . & ol vl l&unl : I.L-'—i-l .
o, ———1 i B - - : Lgt g -2 |4 ! «raot
o il @ L .. e ixs—— |- " T swrom. anchon eoLt ) - i—j EY | s/
A Ab-o . sy et [ 1 age mm: w.w' = CB
_ . A F¥ ol AUCHOR BT |— ‘ mn:a.-[ WHASHER (TVP) x {
bt 5 T t - T
* K o " Ly ﬁ-— H.V!""'"‘R . 4 l _‘,.‘ S . i Wd'ilw N A
) ‘ AN $6° CUA. ANCHOM. BOLT AB -5
= @ ‘ﬁ o o | O 110 SUGE CoN. 17} DETAIL
- R i A & ‘m’. - 2’ VA ANCHOR, BOXT Al -
[ - Al WP | T
+ £oas .
¥ + OF CONC. AB-7 A - . :
) ] ERADR e * - ORA. ' DUm.AY Ny iya g moreit
y— " R s T n‘g:'mcm 3] . |- BENT P
> . €8 PETAIL
BAR 2s| -
Lo XA - PL Vpsdagnd ] " i .
r sTlFFﬂ.”-ﬂd-l“ = ) & w_m.amna.r -
L. =z A ‘ n e, As? 2-s | 2-o | )
oo ; ‘ Rt : ® ey .
Tir " 1S BENP A I - —fewesAL
=ik Baxgaiages” [T [\ ‘.2\-‘ LI S > '*i_t:::-) ' SECTION /DY : "R ICHMONT SRR
vonaionon A/ |y | |4l agon NG e\ e, .
SECTION /&Y . EL'H;“:’W - ¥ g ig’ A . a .
g0 N/ I - ) ik T Ay - P e B
. ? g l z#cm T A2l —&"l ! ‘
! I e //-'
Dot - I \! A hvivasd -
GUIDE PL 1#3 -] n £1¥ : - ——L |- =l
END OF 2N STAGK CONCRETE ﬁ ] J— _/L_:. ' aig
: OVENSIZED HOLB(TVP) = B o 4 7
smmare 7 s’“ru"é“..’o“fﬁﬁ'_"/ z
- a pErr—— ‘
{ g‘ % L T-g
— AR R RS EECT 1 SECTION _ HOTES:
. WA T L CAES DENGTES CORRONON REDISTANT STEEL,
v ) 2.ALL STEEL SHOWN ON THYS DRANING EXCEFT AS NOTBD
SHALL BE STRLICTURAL STEEL CONFORMING TO ASTH -4 3,
3. ALL AMOHOR BOLTS SHALL NAVIE Mrsietust 4' THRRADSTY
. o) 1 1-0 2 LEMNGTH UMLESS STHEUWSE NOTED
. ! o - 4. NELSON STUDS SWALL BE ASTM A KOS
: J - - . 556CND TTAAZ ENSEDDRD METAL SALL B SUPPLIED
i 2 b !
e | WEES | i . o e 6 FIRAT STAGE EMBEDTND METAL WILL BS RAPLIED BY
I A ) g T CIVIL CONTRACTOR.
™' a2* & 0TTRD | | < . . 3 » TFIELD WELDS OF SECOND STAGE ANCHOWAGE WiLL B8
OLES (TP e} 1 - N .‘f., 3 HD STAGE PERFORMED BY GIVIL CONTRACTOR
. Ll ~ ma
f I bt N N : b N AU STANLESS STELL ELECTRODES POR WELDS MARKED @
=om = Lo | : e T - LI 4 o . > 2 ALL ANCHOR BOLTS SHALL BE PROVIDRD MiTH THO MES. |
- ot . 2 O v w o SR NUTS £ TWO WASHERS BACH. MOVIDE OVWIRSIIED
" - Qla M v iv] B | WASHENS FOR ANCHOR BOLTS AB-1, AB-5 8 AD -7,
\ - L35 j ok = L 1 ALL WELOS NOT SAOMMN SrALL B8 CONTILICLS, ALLET LD,
T PR~ oy ' Y — B e L1, THE MIMIMUM RELD SIZE SHALL BE W',
. - L 2 © PL s st XD 1 ALLSICHMOND WAERTS SHALL BE EL-IN TYVE NOSRTS
| . s SR QN : E T ke
- ——
‘ AH—-\W g ; ! - i :3: - IR e SN TAPPED 0 ALEEPT STANDANDAC TABAD NACHIRE. BOLTS.
Chinar e | = ol< i i | THESE WSERTS SHALL e SUFFLIRD BY CIvi CONTRACTOR .
'ﬁ—‘— ¥ ) 2
- B 5 — -
‘ - V] £ el i # * REFERENCE DRAWINGS
o By - .
‘ Beos NS I 555_1:'_?': r‘_'\ D50 INTAKE - BULKHEAD GATE - ASSEMBLY £ DETAILS
'=“=='1R3I1 2= gy : cALEs e 'U D552 INTAKE-BULKHEAD GATE- LIETING BRAM
. — orar N H TR S
Hipverre™t 18 . eld - —_—
. (BN | 1 Lo
I | | —
— ‘ t . -
i —w -~ %- EL.2900.0 ¢ i ._.._*___‘) °
— . “ T l"' - o PLAATI A 71+ § - ‘ w e
- ) . ; -
< a hNC ) - >N \ =7
- ANV SN\
IND STAGE CONC. . ] Wl . [ [3 L4
SCALE W2l WS
. ng’aﬂ i -] 1 2 3
SECTION /8" BULKHEAD GATE SLOT ELEVATION \ Xaa? e
SAE:-r0 \ =/ T LOOKING UPSTREAM < e
WALE By =T-0 4040D-DSN
| ! COMLTING ENOTNEERS ] CITY Lo oo LUCKY PEAK POWER PLANT PROJECT DIVERSION AND OUTLET TUNNEL e g
@_‘M‘E‘-_mﬂtﬂ!m COMPANY . INC BOISE-KUNA IRRIGATION DISTRICT INTAKE-BULKHEAD GATE pr——
180 HOWARD STRELT. BAN FRAMCISCOL CALIFOMNIA BA10S [T, NAMPA & MERIDIAN IRRIGATION DISTRICT D~-24584
o - i ‘ - B2 A — WILDER IRRIGATION DISTRICT EMBEDDED PARTS e Ty
M,'ai_ﬁl——r*_—mm‘ i T e ’C-!«ﬁ’m{;ﬁ- THE BIG BEND IRRIGATION DISTRICT aneren | 4|




" ( S Tiaenets
2/~ (=1 .
. orMMASTE OF Mamack . ) ’ -2 ..
. iz ‘ S | R
EL S0 & -y /'““‘ dbmtnmuguenl] A
\‘ v‘? R o 8 / Wra
N of Mt -
. e
g e 7 y (e
] e =
\\ — a
La | )
1 | | 7 B
.. TOTAL BT P i -1 R, - ]ﬁ
~ LaEGunids-0La.—taf -} 3 Dinaz® Long NUT
N X TAGE WILD NP AFMDLE
2 SrraGe
v ] ConCRETE
I
] |
=Ly (TP} I M
T g ] | -
N POwMTTREAm .
S A0 TYR) L - szc-n o
e = a Dl STUD ANCHOR TRMRACH, N _/ay . o A2
' ¥OI"8 Mr-malTYR) Sun - eiot \"__/ ,’g‘nmmmt
; ! ¥
\ £ SECTION @ . %mml.ﬂ'u‘-go:mm
v' i N = | A gl milegg | — "FUCROD 1naR s { TO B
OUTUNE?! OF ZoNG ;@:M aw '\_7. DUAED B FROCURRMINT
baar b SLAB 1 T omme o ne ey LY -]
: | N - e L ANCHOR SEL MOTR T s, ot Mepmyy
! ﬁ.f"“m““ uNLISe
. HBIDAYRE NOTED Wi .
- N HTOHELNUTS &
RErmonD ineany OMRMIED WA

SRS NOTE L.

| =

r-._.

MJCROF ILMED

B2%00, } el Teas z PU~, . - ~
— T'T; ,7 { : .rlr___m — ‘ -m l -7 o LanBak aci-u : )
.l \-:-un-u ! g \,_I : / rves
- ' 2 : :
{ ' § e e ‘T%{ %
. SEARING PLATE . I SIDE GUIDE ANGLES 559?;31@ S DETAI
(S0 GUIDE ANGLE HOT oW | (BAARE: PUATE WIT Sacawal) . ; :' \s_/ AL By 0
A, o A .
TRASHRACK EMBEDPED METAL ELEVATION /A% * SECTION TN R RSy g
e~ AV e o) it
€ OF TRABAMSEK. - e ABT §OF TRARHEACK, & OF TRASMRACK EC-nw
- BEND AR, BRAM ] ) B Bl Sl M"h.
\ ! { Ry
. S ' ~ NOTES: _
! l Al MATERAL. Sl I AT A UNLESS OTHETWHEE MOTRD
}f .- L "‘.-ﬁ“’l'“") z m&mm:&::‘b‘:’ﬂ?\'::-‘w -'utll'rt_
e - - - e’ P NE THREBAD MALHME .
- 4 b - E 3, ALLSCLTE: MUTS ke R AT AT LNLE DS OTRIBNFLE MOTED
‘ o -9 & o .- L4n B CUT SHEONRT
‘ Jourvour suPrORT | - | Il &, mimcs e e ConTcha
- i ! ; EvmLnG ;
T ' . { . Yy i rrglfi-bor ol nm“-:::.“m VY SiSup
. L g . = — - . IDBMTIPICATION . .
R - e - [ 4 - & FOR FEPRARMCE. DRANNEYS &5 DAAWSME w0 DS8e
PR . .. — P T ! INTARE TR, DTS
e T SRR —— === pr— T {TY®
REEATTEN 5 Q";# L ‘ ) bdepe {
Rt SR ;
A‘L}H g L ‘ . b o F) . ¥ INCHES
Y * . e — == — N
!dUa ' i »e -0
' ) . ‘ 1 ' ) a e 1 .
et R L Mé"e =0 wi'al'-o
——— TQA'ai-uzAc.K BOTTOM SILL PLATES PLAN sucﬂ%u e\
. e WO “cank O——T- w —
e )
. —— i 4040D-DS57

o T,

g | e ‘ COMALTING ERINEERS e T CemARTMENT LUCKY PEAK POWER PLANTPROJECT - DIVERSION AND OUTLEY TUNNEL R
gEFg Tkie, @:m:m EMSINLERING COrPRNY. INC{ DR CITY LIowT Der BOISE-KUNA IRRIGATION DISTRICT INTAKE TRASHRACK o o
aldBE 5 gl e v —— ‘ zx NAMPA & MERIDIAN IRRIGATION DISTRICT D-24588
T [ 12 ‘ T80 HORARD STREET. BAN FRANCISCO. CAL [ROANIA 94108
S-S e WILDER IRRIGATION DISTRICT EMBEDDED PARTS e
ML SR - s i S i m"%n;-_ﬂ THE BIG BEND IRRIGATION DISTRICT aworee ||

. ) FZe 77 T3 gt - 7




A~

- - DECE]
United States Department of the Interior E@&IWE D

BUREAU OF RECLAMATION SFP 18

CENTRAL SNAKE PROJECTS QFFICE 1984
214 BROADWAY AVENLE
BOISE. IDAHO 83702
September 12, 1984 Department of Viater Resources
N REPLY 1 00
giﬁi TO-

Boise Project Board of Control
214 Broadway
Boise, 1D 83702

Ladies and Gentlemen:

In your letter of September 6 and in discussions with me, you

requested further discussion regarding the system storage release :
required for Lucky Peak Powerplant construction and subsequent

refill of the system.

Qur Jetter of August 28, 1984, outlined the storage accounting
pracedure to be used. Item 5 of the letter deals with storage
space refill in Lucky Peak Reservoir, The storage space has
rights to storage carryover from 1984 and to refill in 1985 in
accordance with the Boise reservoir system refill priority. These
rights must not be diminished or jeopardized or greater risk of
refill placed upon them by someone else's actions by the change in
drawdown for the Lucky Peak Powerplant construction. Therefore,
Item 5 of the letter specified a change to last refill priority as
to your districts for the amount of storage which will be released
solely to draft for powerplant construction,

By changing your storage priority, the Boise reservoir system
storage priorities do not assume a greater risk of not refilling
their space because of the storage released solely for powerplant
construction,

I hope this adequately explains our position regarding the need
for protecting the system water users in this matter. We would
appreciate written concurrence of the procedures as outliined in
our August 28, 1984 letter as soon as possible since the drawdown
has already commenced and the continuation of the drawdown is
conditioned on your acceptance of these terms.

We understand that changes from normal drawdown operations will
also be needed for powerplant construction activities in each of

the next 2 years., We will neeﬁdﬁggzonfer on and have agreements

APR 44 1983
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with respect to the specific details of those changes prior to the
commencement of the drawdowns. We will expect to apply criteria

similar to the above with respect to refill priority on those
operations.

Sincerely,

Nei} Stessman
Project Superintendent

¢cc: Corps of Engineers,‘Halla Waila, Washington
Boise Watermaster

Department of Water Resourcgg/
Mr. Gerald Guentz, Chairman, Boise Project Board of Control

APR Ve jy8g




ROBERT |. TROXELL

JESS B. HAWLEY, JR.
JACK HAWLEY, P, A,
THOMAS &, MILLER

M, NEAL NEWHOUSE
CRAIG L, MEADOWS
JOSEPH D. McCOLLUM, JR.
WAYNE B, SLAUGHTER, JR.
GARY D. BABBITT, P.A,

P, CRAIG STORTI

MERLYN w, CLARK
RICHARD F, GOODSON, Pk,
CARL W. HARDER

PHILLIP M, BARBER
DONALD E. KNICKRERM
EDWIN v, APEL. JR.
EUGENE A.RITTI

KAREMN L.LANSING
RICHARD G. SMITH

SJOHN F, KURTZ, JR.

UNDA L, HOLDEMAN
BRENT F. LLOYD

JOHN MeGOWN, JR.
ALBERT P, BARKER

JOHN T, HAWLEY, JR.

DON A, QLOWINS K}

. CHARLES HEPWORTH
NICHOLAS G, MILLER
RONALD E. BUSH

HAwLEY TROXELL ENNIS & HAWLEY

ATTORNEYS AND COUNSELORS

A PARTNERSHIP INCLUDING PROFESSIONAL CORPORATIONS

August 28,

1984

PAUL B. ENNIS
{I916-1982)

ONE CAPITAL CENTER
POST OFFICE BOX 1617
BOISE, IDAHO 83701

TELEPHONE
(208) 344-8000

STEVEN W.BERENTER
CATHY R.SILAK

A. Kenneth Dunn

Director

Department of Water Resources
Statehouse

Boise, Idaho 83720

AUG 30 1984

Re: Permit Number 63-9019 Bepartment of Water Resources

Dear Ken:

This is in response to your letter of July 31, 1984,
We feel that in order to determine whether or not a hearing is
necessary in this matter we must obtain the following information:

1. Your deposition as provided in Rule 9, 13
of the Department;

2. The entire Department file on Permit No.
63-9019; and

3. Any documents that the Idaho Water Resource
Board considered in adopting the "Resolution
Adopting a Position Term Permits® to which
you referred in your letter.

I would suggest that I telephone you to set up an
appropriate time and place to take your deposition. We could
then discuss the production of the relevant documents.

Sincerely,

HAWLEY TROXELL ENNIS § HAWLEY

o e

Don A. Olowinski
Efitfwﬂv
A I |

et

DAO:1s

cc: Raymond Givens, Esqg.
William F. Ringert, Esq.
Randall R. Fredricks, Esqg.
Larry Sullivan, Esq.

Boise Project Board of Control i
Wilder Irrigation District '




.ate of Idaho

DEPARTMENT OF WATER RESOURCES

STATE OFFICE, 450 V. State Street, Boise, Idaho
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JOHN V. EVANS Mailing address:
Govemar Statehouse
Boise, |Idaho 83720
A. KENNETH DUNN : (208) 334-4440
Direcror .

July 31, 1984

Don A. QOlowinski

HAWLEY, TROXELL, ENNIS § HAWLEY

P. 0. Box 1617 s
Boise, ID 83701 T

-

RE: Permit No. 63-9019 in the Name of Boise Project Board of Control
for the Lucky Peak Hydroelectric Project |

Dear Mr. Olowinski:

The purpose of this letter is twofold. First, the department needs to
advise you of further action by the department regarding Permit No. 63-9019.
Second, the department needs to obtain some' information from you regarding
your request for a hearing on condition "f'" of Permit No. 63-9019.

On July 25, 1984 the Idaho Water Resource Board adopted a '"Resolution
Adopting a Position on Term Permits.' Since this resolution is relevant to
the present proceeding, the department has taken official notice of this
resolution and a copy has been included in the department's file on Permit No.
63-9019. A copy of this resolution is enclosed for your convenience.

The department has reviewed your request for hearing on condition "f' of
Permit No. 63-9019. While you are entitled to a hearing under .the provisions
of I.C. Section 42-1701(A)(3), it appears questionable whether a fact deter-
mining hearing is necessary to address the issues raised by your Petition for
Hearing. Unless there are facts which you feel require testimony to establish,
1 propose that the issues you have raised regarding the authority of the
department to place condition "£" on the permit be submitted upon the record,
which may be opened for augmentation, and upon written brief.

Please let me know if there are facts for which you feel a fact determining

hearing is required, and if not, whether oral argument is requested on your
brief.

Sincerely,

AKD:alw
Encl. :
cc: Boise Project Board of Control
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Don A. Olowinski

HAWLEY TROXELL ENNIS & HAWLEY Department of Water Resources
Post Office Box 1617

Boise, Idaho 83701

Telephone: {208) 344-6000

Attorneys for Petitioner

BEFORE THE DEPARTMENT OF WATER RESOURCES OF THE STATE OF IDAHO

IN THE MATTER OF THE BOISE
PROJECT BOARD OF CONTROL, WITHDRAWAL OF PETITION

)
)

PERMIT NO. 63-9019 ) FOR HEARING
)

COMES NOW the Petitioner, Boise Project Board of Control,
and hereby withdraws its Petition for Hearing on Condition j as
set forth in paragraphs IV and V of its Petition for Hearing filed

with the Department on June 8, 1984.

Respectfully submitted this 3rd day of July, 1984.

HAWLEY TROXELL ENNIS & HAWLEY

By @m Q. M

Don A. Olowinskil

GIVENS, McDEVITT, PURSLEY, WEBB
& BUSER

By%@@.@@m%w@. Htons
aymond D. Given
- o

WITHDRAWAL OF PETITION FOR HEARING - 1

-

- MERTHLAED

APK v& 1988
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CLEMONS, COSHO & HUMPHREY

By M (..(g'\/{pgﬂmtggu,
Randall C. Fredricks

ANDERSON, KAUFMAN, RINGERT
& CLARK

\% @w‘g‘m

By ;
William F. Ringert

SCHROEDER & HUTCHINS

Do Wocsindis,

4
ov_donry (. Llllver
Larry A.SSullivan

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 3rd day of July, 1984,
I served the foregoing WITHDRAWAL OF PETITION FOR HEARING by
causing an original and one legible copy to be served upon the
Director at the Statehouse, Boise, Idaho 83720.

N/

Don A. Olowinski

WITHDRAWAL OF PETITION FOR HEARING - 2
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Don A. Qlowinski Bepartmans o7 varn.
HAWLEY TROXELL ENNIS & HAWLEY R OT b dier Resaurces

Post Office Box 1617
Boise, Idaho 83701
Telephone: (208) 344-6000

Attorneys for Petitioner

BEFORE THE DEPARTMENT OF WATER RESOURCES OF THE STATE OF IDAHO

IN THE MATTER OF THE BOISE )

PROJECT BOARD OF CONTROL, ) WITHDRAWAL OF PETITION
)
)

PERMIT NO. 63-9019 FOR HEARING

COMES NOW the Petitioner, Boise Project Board of Control,
and hereby withdraws its Petition for Hearing on Condition j as
set forth in paragraphs IV and V of its Petition for Hearing filed

with the Department on June 8, 1984.

Respectfully submitted this 3rd day of July, 1984.

HAWLEY TROXELL ENNIS & HAWLEY

By e@:nu Q. M

Don A. Olowinski

GIVENS, McDEVITT, PURSLEY, WEBB

, & BUSER
MiEEFILAED

APR U« tyuy -" BY&&@M&%M& %AW
; Raymond D. Given

i
; {
i i

WITHDRAWAL OF PETITION FOR HEARING - 1




CLEMONS, COSHO & HUMPHREY
By M ( . Jg.m{bgﬂmggg.
Randall C. Fredricks

ANDERSON, KAUFMAN, RINGERT
& CLARK

1111am F. Rlngert ﬁ

SCHROEDER & HUTCHINS

Do Worsindic

4
By £gﬂ% (i. &aags - )
Larry A.9Sullivan

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 3rd day of July, 1984,

I served the foregoing WITHDRAWAL OF PETITION FOR HEARING by
causing an original and one legible copy to be served upon the

Director at the Statehouse,

Boise, Idaho 83720.

Lo @ Wyl

Don A. Olowinski

WITHDRAWAL OF PETITION FOR HEARING - 2 T




July 3, 1984

Boise Project Board of Control
214 South Broadway
Boise, ID 83702

Gentlemen:

I have received the Withdrawal filed by the Project on July 3, 1984
of its Petition for Hearing on Condition j (subordddation) and find it
valid.

I further condlude that the continued Petitirn for Hearing by the
Project on Condition f will in no way affect the validity of the water
permit for Lucky Peak Hydroelectric Project and this permit remdins in
full force and effect.

Sincerely,

A. KENNETH DUNN
Director, ldaho Department
of Water Resources

AKD: rf

\1}
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JUN ii 1984
Don A. Olowinski Department of Water Resources
HAWLEY TROXELL ENNIS & HAWLEY ,
Post Office Box 1617 e

Boise, Idaho 83701
Telephone: (208) 344-6000

Attorneys for Petitioner

BEFORE THE DEPARTMENT OF WATER RESQURCES OF THE STATE OF IDAHO

IN THE MATTER OF THE BOISE
PROJECT BOARD OF CONTROL,

PERMIT NO. 63-9019 PETITION FOR HEARING

st Vot Nt Nt

COMES NOW the Petitioner, Boise Project Board of
Control, and petitions the Director for a hearing pursuant to
Idaho Code Sections 42-204 and 42-1701A as follows:

I.

On May 24, 1984, the Director approved the Petitioner's
application for a water permit subject to certain limitations and
conditions. A true copy of that permit, No. 63-2019, is attached
as Exhibit A to this petition.

II.

One of the limitations and conditions is Condition f, to

wit:

f. The diversion and use of water under
* * . N I -,;"‘J-T‘ZH.: '
permit and any license issued hereunder iggiz¢ < "} §a ‘
subject to review by the Director on June Thrw«li; fzzﬁEB |
2030. Upon appropriate findings relative to :
the interest of the public, the Direct may APy "

cancel all or any part of the use authorized = laod

1

o !
PETITION FOR HEARING - 1 """"“"*—----.“._,,_“_.J




herein and may revise, delete or add
conditions under which the right may be
exercised.

III.

Petitioner believes that the insertion of this condition
is beyond the scope of the Director's authority under Idaho law,
and further is arbitrary, capricious, and not warranted by the
facts.

IV.

Another one of the limitations and conditions in the
permit is Condition 3, to wit:

j. Use of water under this permit is

subordinated to future diversion of water for

irrigation or other consumptive beneficial

uses.

V.

Petitioner believes that this condition is beyond the
scope of the authority of the Director under Idaho law, and
further is arbitrary, capricious, and not warranted by the facts.

WHEREFORE, Petitioner requests a hearing and that these
conditions be removed from its permit.

Respectfully submitted this 8th day of June, 1984,

HAWLEY TROXELL ENNIS & HAWLEY

By \Qd’}u q. t@w

Don A. Olowinski

GIVENS, McREVITT, PURSLEY, WEBB

4

L
o . vy "
s L S,

PETITION FOR HEARING - 2
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CLEMONS, COSHO & HUMPHREY

all C. Fredricks

ANDERSON, KAUFMAN, RINGERT
& CLARK

By

William F.

SCHROEDER & HUTCHINS

BY)@GLM *%_M;M
Larry A. Sullivan

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 15th day of June, 1984, I
served the foregoing PETITION FOR HEARING by causing an original
and one legible copy to be served upon the Director at the
Statehouse, Boise, Idaho 83720,

Don A. Olowinski

f

PETITION FOR HEARING - 3 (N
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REGEIVE] |

MAY 30 1984 /}/;/(_1 Application No..__ (3 = Gty
BOISE PROJECT BOARD OF COATROL STATE OF IDAHO

DEPARTMENT OF WATER RESOURCES

APPLICATICN FOR PERMIT

To Appropriate the Public Waters of the State of Idaho
{TYPE OR PRINT IN INK)

]. Narme of applicant _Boise Project Board of Ceontrol phone: . 344-1141

post office address__214 Broadway, Bolsc, Idaho 83702 L -
2. Scurce of water supply BoOlse River _ which s athbutary of  Snake River |
3 o Llocaton of pont of diversion s __SE _ _ taof _ NE___ s of Section __11  _ Township 2N

Range 3E B.A Ada

County; add:t.anal points of diversion if any:

b. if water is not consumed, it wili be discharged intc Boise River ata pointin. _ SW. Va
of NE % ofSecton 1l _ Township_ 2N __ Range __3E___sm . _Ada County
4. Water will be used for the tollowing purposes:

Amount, £ 707 or Power. purpose from ___1=1 _ _. to ‘_.,}_gtgl __ iboth dates inclusive}
{cts n-mwm

Amount,_ _or o purpose from Alro, __ {both dates inclusive}
(cfs or acre-feet per anfurn)

Amount for purpose from to (both dates inclusive}

{cfs or acre-feet cer annum)

5. Total quantity 1o be approprniated:
a 5,700 o ._._cubic feet per second KK
b.. . . DR " < 47,55 1193 9. d 1 e 7al ho 8

& Proposed diverting works.

a. Description of ditches, flumes, pumps, headgates, etc.__ . _controlled regervoir =
discharge - to penstock -~ to hydro turbines,

——

b. Height of storage dam___340__ _tee, acrive reservoir capacity 278,200 _ acre feet. roral reservoir

capaciry_._;i_o_ﬁ_;_o_o_o_ acre feet, materials used in storage dam._rolled earth and gravel
Perwod of year duning which starage will occur _Japuary 15 to July 15 inclusive.
Wwe. Day Mo Dae
¢ Proposed well diameter 15, __inches; proposed depth of well ____ _ _ ‘feet

7. a Time requ.red for the complenon of the works and appheahon of The water o the prepased beneficial use

5__ 2 years.
b. Estmated construction cost s $ 40,450,000 select project $48,400,000 alternative
8 Descripnon of proposed uses:

a. If water s not far wrngation:

(1) Give the place of use of water:._ SW___ Y of __NE_ _ VY of Section_ 11 __ Township__ _ 2N __
Range JE_ . _BM
, A f 5 g 462,645 00% 115 median hoad
_ {2} Amount of power 10 be generate nder _ teet of hea -
g T2 100 [ §75 DT Hellvn” w/ O rs Peteeson VY5
-f:__;'(_ (3} List number of each kind of Livestock 1o be watcred _ N i

(4} Name of munmicpality 10 be served | .. or numrer of families to ne

suppl.ed w.th domestic water %j?f‘ﬂ %gfiwfg

15, 1t water s 10 be used tor other purposes descr.be:

e e BPR. Ug,_}ggﬁ_yk B
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¢. Describe any other water rights used for the same purposes as described above..

Totat numtrer of acres 1o be wrigated.

SEV o
. . - : TOTALS
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9. a. Who owns the properly at the point of diversion LS. Army Corps _of Engineers
(Public Elood Control Project)

b, "'Who owns

e land to be irrigated or pf

ace of wse UU._S. Army Corps of FEngineers =

c. If the property is owned by a person other than the applicant, describe the arrangement enabling the

applicant to make this filing__arrangement is non-existent - compensation for

use of the facility would be determined by F.P.C.

1Q. Rermarks

1,107.026 ¢fs represents iie total annnal diversion
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Map of proposed project: woow clearly the proposed pomt of diversion, place of use, sechon number, township

and range number.
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Publication approved_,A)_, Date L=/ 7727 - A
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Protests filed by: —F21 AD 21 2 _ .

Copies of protests forwarded by

Hearing held by Date

Recommended for épprovar)denial by____ tg;()

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

This is to certify that | have examined’ Application for Permit to appropriate the public waters of the $tate of
ldaho No. w_.., and said application is hereby APPRQVED

1. Approval of said application is subject to the following limitations and conditions:

é

s. SUBJECT TO ALL PRIOR WATER RIGHTS. -

b. Proof of construction of works and application of water 1o beneficial use shall be submitted on or
before May 1 19_89

C. This permit is subject to delivery by the watermaster of Water District No. 63, Boise River.

d. Water used under this permit if discharged into a natural channel shall meet Idaho Nater
Quality Standards.

e. This permit does not convey any authority to require or demand the release of water but
shall only be effective to allow generation of hydroelectricity using water released under
existing rights and operating procedures for irrigation, flood control and fish and wild11fe

urposes. At AR
pf P The diversion and use of water under this permit and any license 1ssued hereunder s
subject to review by the Director on June 1, 2030. Upon appropriate findings relative to the
interest of the public, the Director may cancel all or any part of the use authorized herein _and
may revise, delete or add conditions under which the right may be exercised. , Wy R

g. For licensing purposes, a scientific measurement of the diversion rate of the system as {t
fs normally operated shall be provided by either properly installing an approved type of
measuring device or access port or by having a professional engineer certify the rate of
diversion to the department prior to submitting proof of beneficial use of water. - '

h. The issuance of this perm1t 1n no way grants any right—of-way or easement across the Iand
of another, = - 'i*"'!’“'“': i e TR O e T S ST R L NS o P 3
&4, This per'mit is’ sub.]ect ‘to the prov1sions of Section 42-205 through 42- 210 ‘Idaho Code,
“restricting the sale, transfer, assignment or mortgage of this permit. Fa11ure to comply with
these provisions is cause for immediate cancellation of this permit.

j. Use of water under this permit is subord1nated to future d1version of water for 1rr1gation
or other consumptive beneficial uses. can

k. Structural modification to the dam and storage of water 1is cont1ngent upon certiflcation .
to the Department of Water Resources that plans and specifications have been reviewed and
approved by the U.S. Army Corps of Engineers and that construction has proceeded 1n full
compliance with the final approved plans. _ T 2

SEE CONDITIONS 1. and m. on A}Eﬂ - o Rl

Dated thls Zi%ay of May. 193&.




ATTACHMEINT

TO CONDITICNS OF APPROVAL
For Permit No. 63-S019

1. This permit does not constitute Idaho Public Utilities Commission or
Federal Energy Regulatory Commission approval that may be required.

m. Project construction snall commence within one year from the date of
permit issuance and shall proceed diligently to completion unless it can be
shown to the satisfaction of the Director of the Department of Water
Resources that delays were due to circumstances over which permit holder

had no control.
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POWER PURCHASE AND SALE CONTRACT
Executed by |
THE CITY OF SEATTLE
BOISE-KUNA IRRIGATION DISTRICT
NAMPA & MERIDIAN IRRIGATION DISTRICT
WILDER IRRIGATION DISTRICT
and
BIG BEND IRRIGATION DISTRICT
for

THE LUCKY PEAK POWER PLANT PROJECT

Dated April 23, 1984, as amended
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POWER PURCHASE AND SALE CONTRACT
Executed by
THE CITY OF SEATTLE
BOISE-KUNA IRRIGATION DISTRICT
NAMPA & MERIDIAN IRRIGATION DISTRICT
WILDER IRRIGATION DISTRICT
and
BIG BEND IRRIGATION DISTRICT
for

THE LUCKY PEAK POWER PLANT PROJECT

This contract is entered into this 23rd day of April, 1984, by, between and among The City
of Seattle, 2 municipal corporation organized and existing under the laws of the State of Washington,
and Boise-Kuna Irrigation District, Nampa & Meridian Irrigation District and Wilder Irrigation Dis-
trict, all irrigation districts organized and existing under the laws of the State of Idaho, and Big Bend
Irrigation District, an irrigation district organized and existing under the laws of the State of Oregon.

WHEREAS, the Districts are irrigation districts organized under the laws of the States of Idaho and
Oregon and are authorized to own hydroelectric generating facilities to supply electrical energy and
to sell surplus electrical energy; and

Wrzneas, the Districts are licensees under a Federal Energy Regulatory Commission License
for the construction, operation and maintenance of the Lucky Peak Project; and

WHEREAsS, Seattle desires to purchase surplus electrical energy from the Lucky Peak Project under
applicable provisions of Washington law and the Districts desire to sell Seattle surplus electrical
energy from the Lucky Peak Project under the applicable provisions of Idaho law, particularly
Chapter 23, Title 43, Idaho Code, in the case of the Idaho Districts, and the applicable provisions of
Oregon law, in the case of the Oregon District, all under the terms and conditions of this contract; and

WHEREAS, the parties to this contract recognize that the primary purpose of the Districts is to
provide irrigation water, that the Districts operate extensive irrigation facilities, and that the Districts
receive revenue from assessments and other sources in payment for irrigation water supplied and for
the purposes of operating the Districts, maintaining, operating, constructing, reconstructing, repairing
and acquiring irrigation facilities and for payment of obligations of the Districts incurred to finance
the construction or acquisition of irrigation facilities; and

WHEREAS, it is intended by the parties to this contract that none of the assessments or other
revenues received or to be received by the Districts in payment for or relating to irrigation water
supplied for the purposes of operating the Districts, maintaining, operating, constructing, reconstruct-
ing, repairing or acquiring irrigation facilities or for payment of obligations of the Districts incurred
to finance the construction or acquisition of irrigation facilities be utilized or available for payment
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of any of the Districts’ obligations contained in this contract, nor shall the Districts be required to
exercise any statutory assessment authority as a result of this contract, nor shall any lien be established
upon any lands within the Districts as a result of this contract; and

WHEREAS, it is intended by the parties to this contract strictly to limit the funds which may be
available to the Districts to fulfill the Districts’ obligations contained in this contract to those revenues

actually received by the Districts from the sale to Seattle of surplus electrical energy from the Lucky
Peak Project;

Now, THERerorE, the parties hereto, for and in consideration of the mutual covenants and
agreements herein contained, hereby agree as follows:

Secrion 1. DEFINITION AND EXPLANATION oF TERMS
As used herein:

(a) “Adjusted Project Cost” shall mean all Ownership and Operation Costs incurred prior
to the Date of Commercial Operation, including, without limitation, (i) those Ownership and
Operation Costs paid from Bond proceeds, (ii) Bond proceeds deposited in the Reserve Account,
the Renewal and Replacement Fund, and the Principal and Interest Account, and (iii) amounts
of non-Bond proceed funds required by the Bond Resolution to be deposited in the Reserve
Account, the Renewal and Replacement Fund and the Principal and Interest Account to accom-
plish their initial funding, reduced by the Steering Committee by the amount in the Principal
and Interest Account and the uncommitted balance of the Construction Fund on the Date of
Commercial Operation.

{b) “Boise Project Board of Control” shall mean the Boise Project Board of Control, as
established under the several contracts between the United States of America and the Districts
with respect to the Boise Project, which acts as the operating agent of the Districts and the New
York Irrigation District, Ada County, Idaho, for the purpose of caring for, operating and main-
taining the main canal and other works of the Arrowrock Division of the Boise Project, the
operation of which was transferred by contract from the United States to the Districts and the
New York Irrigation District, Ada County, Idaho.

(c) “Bonds” shall mean the bonds, notes or other instruments of indebtedness issued at any
time by Boise-Kuna Irrigation District to obtain funds to pay Ownership and Operation Costs or
to refund such bonds, notes or other instruments of indebtedness, all as authorized by a Bond
Resolution.

(d) “Bond Fund” shall mean the bond fund created by the Bond Resolution.

{e) “Bond Resolution” shall mean the resolution or resolutions adopted by Boise-Kuna
Irrigation District authorizing the issuance and sale of Bonds and providing the terms and condi-
tions thereof.

{f) “Bureau” shall mean the Bureau of Reclamation, United States Department of Interior,
or its successor agency,

{g) “Construction Fund” shall mean the construction fund created by the Bond Resolution.

(h) “Contract Year” shall mean the twelve-month period commencing at 12:01 a.m. on
January 1 of each year that this contract is in effect, except that the first Contract Year shall
begin on the date of this contract and end at 12:01 a.m. on the following January 1.

(i) “Corps of Engineers” shall mean the United States Army Corps of Engineers or its
SUCCESSOf.

(i) “Corps of Engineers Agreement” shall mean any agreement or agreements among the
Districts, the New York Irrigation District, Ada County, Idaho, and the Corps of Engineers relating
to the Lucky Peak Project.
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(k) “Date of Commercial Operation” shall mean 12:01 a.m. on the day the Lucky Peak
Project is installed, tested and ready to deliver continuous electrical energy.

{1) “Debt Service” shall mean all payments required by the Bond Resolution to be made
into the Principal and Interest Account, Reserve Account and Renewal and Replacement Fund
and other funds established under the Bond Resolution, the Trustee’s and paying agents’ fees
and all other amounts required to be paid by the Bond Resolution.

(m) “Defaults” or “Events of Default” shall mean any one or more of the following events:

(1) failure by Seattle to make a Debt Service payment when due pursuant to the
requirements of Section 5(c¢);

(2) failure by Seattle to pay all or any part of any amount, other than a payment of
Debt Service, required to be paid by it under the provisions of this contract at the times
and places required for a period of thirty days after written notice from the Districts
specifying such failure and requesting that it be remedied; or

(3) failure by Seattle or the Districts to observe and perform any covenant, condition
or agreement to be observed or performed hereunder, for a period of ninety days after
written notice specifying such failure and requesting that it be remedied, given to the
non-performing party by the other party, unless the party giving notice shall agree in
writing to extension of such time prior to the expiration thereof.

(n) “District” shall mean one of the Districts.

(o) “Districts” shall mean the Boise-Kuna Irrigation District, the Nampa & Meridian Irriga-
tion District, the Wilder Irrigation District and the Big Bend Irrigation District.

(p) “FERC” shall mean the Federal Energy Regulatory Commission, United States Depart-
ment of Energy, or its successor agency.

(q) “License” shall mean FERC License No. 2832 issued for the construction, operation and
maintenance of the Lucky Peak Project, and any amendments or modifications to that License.

(r) “Lucky Peak Project” shall mean those facilities for the generation of electrical energy
to be constructed and located at the downstream toe of the Corps of Engineers’ Lucky Peak Dam
near Boise, Idaho, consisting of intake structures, by-pass facilities, powerhouse, and mechanieal,
electrical and primary transmission equipment from the high voltage bus to an interconnection
with a transmission line owned by others.

(s) “Month” shall mean a calendar month.

(t) “Net Output” shall mean Qutput made available after the Date of Commercial
Operation less the Pumping Requirement at Lake Lowell.

(u) “Output” shall mean the amount of electrical energy made available at the meter located
at the high side of the step-up transformer at the Lucky Peak Project generating station during
the term of this contract under the operating conditions which exist during that term.,

(v) “Ownership and Operation” shall mean development, acquisition, financing, design,
construction, ownership, operation, maintenance, repair, renewal, replacement, reconstruction,
addition and betterment of the Lucky Peak Project.

(w) “Ownership and Operation Costs” shall mean all costs of Ownership and Operation,
including, but not limited to:




(1) amounts required to be set aside for the payment of Debt Service;

(2) amounts which may be required to pay ordinary operating and maintenance
expenses of the Lucky Peak Project;

(3) Seattle’s costs of managing the construction, operation and maintenance of the Lucky
Peak Project;

(4) amounts not in excess of $50,000 in any Contract Year which may be required to
pay for the prevention or correction of any loss or damage or for replacements to keep the
Lucky Peak Project in good operating condition, to the extent that such costs are not covered
by insurance and the then amount of the Renewal and Replacement Fund;

(5) amounts which a governmental entity or agency may require to be paid following
the Date of Commercial Operation as a condition of Ownership and Operation, amounts
which otherwise may be incurred to assure the continuous operation of the Lucky Peak
Project, or taxes or in lieu of taxes which may be imposed on the Districts as a result of
Ownership and Operation or their receipt of payments for Output, but not taxes on any
Royalty Payment; and

(6) all Districts’ costs and expenses of Ownership and Operation (excluding deprecia-
tion) not accounted for by the payments out of funds and reserves specified in the foregoing
subsections and properly chargeable to the Lucky Peak Project in accordance with the
Uniform System of Accounts, including, but not limited to, administrative and general
expenses, fees and costs of attorneys and experts for services rendered in connection with
Ownership and Operation or in connection with actions or other proceedings with third
parties relating to the Lucky Peak Project, costs of accounting required by this contract and
premiums for the insurance required by this contract, less any credits against the said costs
by reason of net revenues from sources other than the direct sale of electrical energy, received
as a result of Ownership and Operation.

(x) “Principal and Interest Account” shall mean the principal and interest account created
by the Bond Resclution.

(y) “Project Consultant” shall mean an individual or firm having a national reputation for
expertise in the field of the matter or item referred to it appointed for the resolution of a
difference regarding a matter or item referred to it. A different Project Consultant may be
appointed for each item or matter referred.

(z) “Prudent Utility Practices” shall mean any of the practices, methods and acts engaged
in or approved by a significant proportion of the electrical utility industry, or any practices,
methods and acts which, in the exercise of reasonable judgment in light of the facts known at
the time, could have been expected to accomplish the desired result at the lowest reasonable
cost consistent with reliability, safety and expedition, and the requirements of governmental
agencies having jurisdiction. Prudent Utility Practices are not intended to be limited to the
optimum practice, method, or act to the exclusion of all others, but rather to be a range of
possible practices, methods or acts.

(aa) “Pumping Requirement at Lake Lowell” shall mean 500,000 kilowatt hours per year.

(bb} “Renewal and Replacement Fund” shall mean the renewal and replacement fund
created by the Bond Resolution.

(cc} “Reserve Account” shall mean the reserve account created by the Bond Resolution.

(dd) “Royalty Payment” shall mean the payment from Seattle to the Districts described
in Section 4(c¢) of this contract.
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(ee) “Seattle” shall mean The City of Seattle, Washington, a municipal corporation organ-
ized and existing under the laws of the State of Washington.

(ff) “Seattle’s Allocated Project Costs™ shall mean all of Seattle’s costs, other than its costs
and payments included in the computation of Ownership and Operation Costs, related to the
supply of Output as if it were supplied to a Bonneville Power Administration substation located
at La Grande, Oregon, properly chargeable to the Lucky Peak Project in accordance with the
Uniform System of Accounts, including, but not limited to, administrative and general expenses,
fees and costs of attorneys and experts for services rendered in connection with its purchase of
Output or in connection with actions or other proceedings with third parties relating to the
Lucky Peak Project and costs of accounting required by this contract.

(gg) “Steering Committee” or “Committee” shall mean the Steering Committee formed
under the provisions of this contract.

(bh) “Test Output” shall mean that Output made available prior to the Date of Com-
mercial Operation.

(ii) “Trustee” shall mean the trustee for the Bonds appointed pursuant to the Bond
Resolution.

(ii} “Uncontrollable Force” shall mean any cause beyond the control of Seattle or the
Districts, and which by the exercise of Prudent Utility Practices, Seattle or the Districts are
unable to prevent or overcome, including but not limited to an act of God, fire, flood, explosion,
strike, sabotage, an act of the public enemy, lack of fuel for construction, operation or mainte-
nance purposes, civil or military authority, including court orders, injunctions, and orders of
government agencies with proper jurisdiction, insurrection or riot, act of the elements, failure
of ‘'equipment, or inability to obtain or ship materials or equipment because of the effect of
similar causes on suppliers or carriers, but for purposes of Section 8 of this contract, Uncon-
trollable Force shall not include any governmental action that permits the sale of Qutput to
others but not to Seattle.

(kk) “Uniform System of Accounts” shall mean the Uniform System of Accounts prescribed
by FERC for Electrical Utilities 2nd Licenses.

SectioN 2. TeErM oF CONTRACT

This contract shall become effective upon its execution by the Districts and Seattle and shall
expire at midnight fifty years after the Date of Commercial Operation. Prior to the expiration of the
License, the Districts shall take all necessary, reasonable and timely steps to apply for and procure
a new license for the Lucky Peak Project or annual extensions of the License to enable them to
supply Output to Seattle for the entire term of this contract.

SEcTION 3. PURCHASE AND SALE OF QUTPUT

(a) Test Output. The Districts shall make available and sell to Seattle all Test QOutput and
Seattle shall purchase all Test Output solely from the gross revenues of its light and power system
and as a purchase power expense of that system.

(b) Net Qutput. The Districts shall make available and sell to Seattle all Net Output, and
Seattle shall purchase all Net Output solely from the gross revenues of its light and power system
and as a purchase power expense of that system. The Districts may elect to make the Pumping
Requirement at Lake Lowell available to Seattle after the Date of Commercial Operation, in which
event Seattle shall purchase such portion of the Qutput and pay for such portion from the gross
revenues of its light and power system and as a purchase power expense of that system at a rate
equal to the then current replacement cost to the Districts of electrical energy of the same quality.
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BPA Priority Firm Rate Energy Charge shall be the highest Bonneville Power Administration

energy charge (expressed in dollars/kwh) for priority firm power in effect during the
Month for which the calculation is being made.

BPA Priority Firm Rate Demand Charge shall be the highest Bonneville Power Administra-
tion demand charge (expressed in dollars/kwh) for priority firm power in effect during
the Month for which the calculation is being made.

Ownership and Operation Costs shall be as defined in Section 1{w) of this contract paid by
Seattle during the Month for which the calculation is being made.

Debt Service shall be as defined in Section 1(1) of this contract paid by Seattle during the
Month for which the calculation is being made.

Adjusted Project Cost shall be as defined in Section 1(a) of this contract.

Seattle’s Allocated Project Costs shall be as defined in Section 1(ff) of this contract for the
Month for which the calculation is being made.

If the foregoing calculation results in a negative Royalty Payment for any Month, that negative
amount shall be applied to reduce Royalty Payments for the next following Months until it is offset
completely.

SecTION 5. BuUDGET PREPARATION AND MANNER OF PAYMENT

(a) Budget Preparation. The Steering Committee shall prepare and deliver an annual budget to
Seattle and the Districts on or before July 1 of each Contract Year. The annual budget shall set forth
the estimated Ownership and Operation Costs and an estimate of Seattle’s Allocated Project Costs for
the next succeeding Contract Year in a format consistent with the requirements of the Uniform System
of Accounts.

(b) Budget Revision. In the event of extraordinary receipts or the incurring of unusual costs
substantially affecting Ownership and Operation Costs or Seattle’s Allocated Project Costs during any
Contract Year, the Steering Committee shall prepare and mail to Seattle and the Districts a revised
budget which shall supersede the previous budget as a basis for Seattle’s monthly payments for the
balance of that Contract Year.

(¢} Payment Due Date. Seattle shall pay the Ownership and Operation Costs contained in the
budget and not attributable to Debt Service as they are incurred and shall pay in immediately
available funds the Ownership and Operation Costs attributable to Debt Service at the time and in
the manner required by the Bond Resoclution without the necessity of receiving statements therefor,
whether or not the Lucky Peak Project is then operating. Seattle shall pay amounts for Test Output,
the Pumping Requirement at Lake Lowell or as Royalty Payments on or before the last day of
the Month following the Month when Qutput for which such payments are to be made was made
available. Payments shall be deemed made when received at the place designated in Section 5(d}
below.

(d) Place of Payment.

(1)} Test Qutput and Pumping Requirement at Lake Lowell. Payments for Test Qutput and
the Pumping Requirement at Lake Lowell shall be made to a payee designated by the Districts.

(2) Debt Service. Payments of Debt Service shall be made to the Trustee in accordance
with the provisions of the Bond Resolution.

(3) Ouwnership and Operation Costs. Seattle shall pay all Ownership and Operation Costs
other than those attributable to Debt Service directly to the persons or entities to whom they
are owed and shall account annually to the Districts for those payments.
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{4} Royalty Payments. All Royalty Payments shall be made by Seattle to a payee designated
by the Districts unless on the due date of any Royalty Payment, Seattle has actual knowledge
that an event of default as defined in the Bond Resolution has occurred and is continuing, in
which case the Royalty Payment then payable shall be made to the Trustee and, in accordance
with the applicable provisions of the Bond Resolution, shall be held by the Trustee in trust in a
special account in the Bond Fund. Royalty Payments paid to the Trustee shall be applied by
the Trustee to the payment of the indebtedness evidenced by the Bonds if the Bonds, in
accordance with the applicable provisions of the Bond Resolution, are declared to be due and
payable as a result of the occurrence of such event of default and if and to the extent that Debt
Service payments made by Seattle are not sufficient to pay and discharge in full the unpaid
principal of, interest and premium, if any, on the Bonds remaining outstanding on any such
accelerated maturity date and all other amounts then payable under the Bond Resolution. If
and to the extent that any such Royalty Payments paid to the Trustee are not required for

application pursuant to this Section 5(d}(4), such Royalty Payments shall be paid over by the
Trustee to a payee designated by the Districts.

(e) Utilization of Condemnation Awards. Any payment or compensation received by the Dis-
tricts as a result of the taking or depletion of the whole or any portion of Output or of the Lucky
Peak Project by any state or state or federal governmental agency or entity shall be used by the
Districts consistent with the Bond Resolution.

(f) Late Test Output, Pumping Requirement at Lake Lowell or Royalty Payment Penalty. If a
Test Output, Pumping Requirement at Lake Lowell or Royalty Payment in full is not received at
the place of payment designated in Section 5(d) above on or before the close of business on the
last day of the month, a delayed-payment charge of one percent (1%) per month of the unpaid
amount due will be made.

(g) Payment Adjustments. Adjustments to payments by Seattle shall be made in the following
manner:

(1) For payments of Ownership and Operation Costs made to the Districts, if any, the
Steering Committee shall submit to Seattle on or before one hundred twenty days after the end
of each Contract Year a detailed statement of the actual Ownership and Operation Costs made
to the Districts in the immediately preceding Contract Year, based on the annual audit of the
accounts of the Lucky Peak Project provided for in this contract, and will compare such actual
Ownership and Operation Costs with the estimated Ownership and Operation Costs to be made
to the Districts for that Contract Year. If such actual Ownership and Operation Costs exceeded
such estimated Ownership and Operation Costs, Seattle shall pay that excess promptly. If such
actual Ownership and Operation Costs were less than such estimated Ownership and Operation
Costs, Seattle shall be given credit against Seattle’s current Ownership and Operation Costs
payment obligation to the Districts, if any, of an amount equal to the difference between the
actual Ownership and Operation Costs and the estimated Ownership and Operation Costs. If
this comparison is made following the expiration of this contract or during a Contract Year
when the estimated payments of Ownership and Operation Costs to be made to the Districts
are less than the overpayment during the prior Contract Year, the Districts promptly shall make
a cash refund to Seattle of the entire overpayment if this contract has expired or, if this contract
has not expired, the difference between the overpayment for the prior Contract Year and the
payments of Ownership and Operation Costs to be made to the Districts during the Contract
Year when the computation is made.

(2) For Royalty Payments, Seattle shall submit to the Steering Committee on or before
one hundred twenty days after the end of each Contract Year a detailed statement of Seattle’s
Allocated Project Costs during the immediately preceding Contract Year. These actual Seattle’s
Allocated Project Costs plus Seattle’s actual Ownership and Operation Costs will be compared
with the amounts of such costs used to determine the Royalty Payment for the immediately
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preceding Contract Year. If the sum of such actual costs is less than the sum of such estimated
costs, Seattle shall pay the Districts promptly the increased Royalty Payment resulting from
such excess. If such actnal costs exceed such estimated costs, the Districts shall give Seattle
credit against the current Royalty Payment of an amount eqgual to the decreased Royalty
Payment resulting from the ditterence between such actual costs and such estimated costs. If
this comparision is made following the expiration of this contract, the Districts promptly shall
make a cash refund of the entire overpayment to Seattle.

(h) Unconditional Obligation to Pay. Seattle recognizes and acknowledges that Boise-Kuna
Irrigation District intends to issue Bonds in reliance upon Seattle’s payment of the amounts set
forth in this contract and that the sole and exclusive security for the Bonds will be those amounts
so paid. Therefore, Seattle covenants and agrees to make the payments required under this contract
at the time and in the manner required of it by this contract regardless of whether it disputes the
amount of such payments or its obligation to make them. Any disputes by Seattle over the amount

of payments required of it under this contract or its obligation to make them shall be resolved after
such payments are made.

The obligation of Seattle to pay Debt Service is absolute and unconditional, shall accrue as
of the date the Bonds are issued regardless of whether the Bonds are issued prior to the Date
of Commercial Operation, shall continue as long as any Bonds remain outstanding, shall be payable
whether or not any Output is produced, or is capable of being produced, for any reason whatsoever,
including, without limitation, failure to complete construction of the Lucky Peak Project or termi-

nation of this contract and shall not be affected by any circumstance whatsoever, including, without
limitation:

(1) any abatement, reduction, set-olff, defense, counterclaim or recoupment whatsoever or
any right to any thereof, including, without limitation, abatements, reductions, set-offs, credits,
defenses, counterclaims and recoupments for or on account of any past, present or future claim
of any kind or character which Seattle may have against any person whatsoever, including
without limitations, the Districts, or any of their directors, employees, agents or representatives
or any holder of Bonds, or any contractor, or arising out of or in connection with the Ownership
and Operation of the Lucky Peak Project, and

(2) any other circumstance or happening or event whatsoever, including Uncontrollable
Force, whether or not similar to any of the foregoing.

Seattle shall be obligated to make payments under this contract only from the gross revenues of
its light and power system.

Secrion 6. ApprTioNAL COVENANTS OF SEATTLE

Seattle covenants and agrees with the Districts to establish from time to time and maintain such
rates for electrical power and energy as will maintain jts power and light system in sound financial
condition and provide sufficient revenues to permit the payment of the sums it is required to pay
under this contract. Seattle further covenants and agrees that it will take no action with respect to
the purchase of electrical energy from the Lucky Peak Project which would cause the Bonds to become
industrial development bonds for any purpose of Section 103(b) of the Internal Revenue Code of
1954, as amended, or which would adversely affect the eligibility for exemption from federal income
taxes of the interest paid or to be paid on the Bonds.

SEcTION 7. SCHEDULING OF DELIVERIES

The Lucky Peak Project will be operated to generate electrical energy whenever a sufficient flow
of water is released from Lucky Peak Dam for irrigation, flood control or other authorized purposes,
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but subject to the primary purpose of the Districts as irrigation districts to supply water for
irrigation purposes and shall not be operated to impair the Distriets” ability to fulfill that purpose.
Subject to and consistent with the irrigation operations of the Districts, and the operations of the
Bureau and the Corps of Engineers, the Districts shall use their best eftorts to schedule the release of
water to maximize the Output available to Seattle at all times during which the Lucky Peak Project
is generating electrical energy and shall advise Seattle as required by Seattle of their best estimate of
the daily release of water which may be made available to generate Output for each of the following
seven days. The scheduling of the delivery of Output shall be the sole responsibility of Seattle,

SectioN 8. CHARACTER AnND CONTINUITY OF SERVICE

Output supplied hereunder shall be three-phase, 60-hertz current. Seattle may cause temporary
interruptions of or reductions in deliveries of Qutput if Seattle determines that such interruptions or
reductions are necessary in case of emergencies or in order to install equipment in, to make repairs
to, replacements, investigations and inspections of, or to perform other maintenance work on the
Lucky Peak Project or transmission lines carrying electrical energy from the Lucky Peak Project.

Except as interrupted by Uncontrollable Force or as provided otherwise by this contract, Out-
put shall be made available in accordance with this contract during its term.

Secrion 9. METERING

(a) Meters. Suitable metering and telemetry equipment as required by Seattle shall be located
at the Lucky Peak Project to indicate and record Qutput. Output shall be determined from the total
metering, which shall be read by Seattle, and records thereof shall be made available to the Districts
as may be reasonably required.

{b} Testing Meters. The Steering Committee shall plan, schedule, and conduct an annual
accuracy validation of all Lucky Peak Project metering devices. Meters found to be defective or
inaccurate shall be adjusted, repaired, or replaced to provide accurate metering. The expenses of
testing the meters shall be included as Ownership and Operation Costs for the Contract Year of
the test.

(e) Adjustments for Defective Meters. If any meter fails to register, or if the measurement
made by such meter during a test made as provided in this section varies by more than one percent
from the measurement made by the standard meter used in such test, an adjustment shall be made
correcting all measurements made by such inaccurate meter for the actual period during which such
inaccurate measurements were made if such period can be determined or, if not, the period imme-
diately preceding the test of such meter which is equal to the lesser of one-half the time from the
date of the last preceding test of such meter or six months. Such corrected measurements shall be
used to recompute the amount due from Seattle for Output made available under this contract during
such period and shall be used, when applicable, in future billings to Seattle. If the total amount due
from Seattle for such period as recomputed varies from the total amount due as theretofore computed,
the amount of the variance shall be paid to the party entitled thereto within thirty days after the
recomputation is made.

SecrioNn 10. AccounTs

The parties agree to keep, separate and apart from their other accounting records, accurate
records and accounts of their activities relating to the Lucky Peak Project in accordance with the
Uniform System of Accounts. Those records and accounts shall be the subject of an annual audit by
a firm of certified public accountants, experienced in electrical utility accounting and of national
reputation, to be employed by the parties for the accounts they are responsible to maintain. A copy
of each annual audit shall be furnished to the Districts and Seattle.
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Section 11. INFORMATION TO BE MADE AVATLABLE BY THE PARTIES

All drawings, designs, plans, specifications, data and contracts relating to Ownership and Opera-
tion shall be placed on file in the office of the Boise Project Board of Control at its principal place
of business and shall be subject to inspection and copying by any party at all reasonable times.

Secrion 12. StEERING COMMITTEE

(a) Purpose. The Steering Committee is hereby established to enable Seattle and the Districts
to exercise their respective rights and to fulfill their respective obligations in the manner provided
by this contract, to provide a forum for the parties to discuss all aspects of Ownership and Operation
and to promote the free exchange of information during construction and operation of the Lucky
Peak Project.

(b) Composition of the Steering Committee. The Steering Committee shall be comprised of five
members, each with one vote. Each District and Seattle shall appoint one member to the Committee.
A Chairman and Secretary shall be elected by a majority vote of the members of the Committee.
Each Committee member is authorized to act on behalf of the party appointing him or her, and any
action taken by a Committee member shall bind the party appointing him or her and may be relied
upon conclusively by all other members of the Committee.

(c) Meetings. The Committee shall meet monthly on the second Thursday of each Month, or as
otherwise determined by the Committee, and special meetings may be called by any Committee
member upon at least forty-eight hours notice, except in an emergency, when special meetings may
be called on shorter notice. All meetings will be held at the main office of the Boise Project Board
of Control in Boise, Idaho, or at such other place or places as may be determined by the Committee,
and minutes of all meetings shall be prepared by the Secretary of the Committee and approved by
the Commitiee.

{d} Responsibilities of the Steering Committee.

(1) Prior to Date of Commercial Operation. The responsibilities of the Committee prior to
the Date of Commercial Operation shall be:

(i) to establish general policies and practices to be followed in the administration of
this contract and, to the extent applicable, in connection with the construction of the Lucky
Peak Project,;

{(ii} to consult with the Corps of Engineers and the Bureau as provided in the Corps of
Engineers Agreement concerning the coordination of construction of the Lucky Peak Project
with the operation of Lucky Peak Dam and the operation of Arrowrock Dam;

{iii) to establish procedures for consultation with respect to notices received by the
Districts from the Corps of Engineers or the Bureau, as provided in the Corps of Engineers
Agreement;

(iv) to approve the designations of the design engineer and the construction engineer
for the Lucky Peak Project;

(v) to approve the plans and specifications with respect to the design and construction
of the Lucky Peak Project;

(vi) to approve the issuance and sale of Bonds prior to the Date of Commercial
Operation;

(vii) to approve the award of each design, construction and procurement contract to be
entered into by the Districts in connection with the Lucky Peak Project;
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(viii) to oversee construction of the Lucky Peak Project and to authorize payment of
bills relating to the Ownership and Operation Costs incurred prior to the Date of Commer-
cial Operation as they fall due;

(ix) to determine the Date of Commercial Operation;

(x) to employ an insurance consultant to advise it concerning the appropriate amounts
and types of insurance to carry prior to the Date of Commercial Operation; and

(xi) to employ any other consultants.

(2) After Date of Commercial Operation. The responsibilities of the Steering Committee
after the Date of Commercial Operation shall be:

(i) to establish general policies and practices to be followed in the administration of
this contract in connection with Ownership and Operation of the Lucky Peak Project;

(ii) to establish general policies and practices in accordance with the Corps of Engineers
Agreement to be followed in the administration and coordination of the operation of the
Lucky Peak Project with the operation by the Corps of Engineers of Lucky Peak Dam and
the operation by the Bureau of Arrowrock Dam;

{iii) to consult with the Corps of Engineers, the Bureau and any other agency concern-
ing any policies which might hereafter be required concerning the Ownership and Operation
of the Lucky Peak Project;

(iv) to establish procedures for consultation with respect to notices received by the Dis-
tricts from the Corps of Engineers or Burean pursuant to the Corps of Engineers Agreement;

(v) to establish annual budgets for the Lucky Peak Project;

(vi) to establish procedures pertaining to the receipt of payments required to be made
by Seattle pursuant to the provisions of this contract;

(vii) to implement the obligations of the Districts to provide water to the Lucky Peak
Project in accordance with the covenants and undertakings of the Districts contained in this
contract;

(viii) to approve the issuance and sale of Bonds after the Date of Commercial Operation;

{ix) to oversee operation, maintenance, repair, replacement and reconstruction or termin-
ation of the Lucky Peak Project;

(x) to employ an insurance consultant to advise it concerning the appropriate amounts
and types of insurance to carry after the Date of Commercial Operation;

(xi} to employ any other consultants;

(xii) to make provision for the continuation of the Renewal and Replacement Fund
after the retirement of all Bonds; and

(xiii) such other things as are specifically assigned to the Committee by the express
terms of this contract or in a written direction agreed to by each of the parties hereto.

(e) Steering Committee Decisions. Before the Steering Committee may take any action con-
cerning Ownership and Operation, that action must be approved by the Committee member
appointed by Seattle and by three other Committee members, except for actions relating to the issuance
and sale of Bonds or the calculation of Royalty Payments, when unanimous approval shall be
required. If a proposed action relating to the construction, operation or maintenance of the Lucky
Peak Project does not receive Committee approval, and Seattle determines that such action is neces-
sary or appropriate for the proper construction, operation or maintenance of the Lucky Peak Project,
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Seattle may take or require the Districts to take the proposed action subject to the right of one or
more of the Districts to seek subsequent review and correction of the action by a Project Consultant
pursuant to Section 13 below.

(f) Notices to the Steering Committee. Except in the event of an emergency requiring imme-
diate action, Seattle shall give the Committee at least thirty days’ notice prior to the date it plans to

take action on any matter relating to construction, operation or maintenance of the Lucky Peak
Project and not included in an annual budget.

Section 13. Dispute REsoLuTION

If any of the Districts feels aggrieved by Seattle’s taking action relating to the construction,
operation or maintenance of the Lucky Peak Project, which action did not receive Steering Committee
approval, the sole recourse of that District shall be to submit its grievance to a Project Consultant for
binding resolution.

The Project Consultant shall be appointed by the parties unless they are unable to do so unani-
mously, as soon as possible but in no event later than sixty days after a demand for the appointment
of a Project Consultant is made by a District, in which event any party may make immediate applica-
tion to the Chief Judge of the United States District Court for the District of Idaho for the appoint-
ment of a Project Consultant.

The Project Consultant shall decide whether the action taken by Seattle that is the subject
matter of the District’s grievance was taken in accordance with the priority of requirements set
forth in Section 15 hereof and was consistent with Prudent Utility Practices.

The Project Consultant shall consider all written arguments and factual material which have
been submitted to him or her by any party to this contract and enter a decision within sixty days
following his or her appointment. Insofar as the parties may legally do so, they agree to abide by
the decision of the Project Consultant.

SecTioN 14, INSURANCE

The Districts agree to obtain and maintain in full force and eftect during the term of this
contract, subject to its availability at reasonable cost and in accordance with the Steering Committee’s
instructions, insurance with responsible insurers, with coverage in no event less than that required
under the terms of the Bond Resolution and with policies payable to the Districts for the benefit
of the Districts and Seattle, against:

(a) obligations of the parties under the worker’s compensation law of the State of Idaho,
and employer’s liability;

(b) public liability for bodily injury and property damage;

(c) physical loss or damage to the Lucky Peak Project on replacement cost basis; and

(d) any other losses determined by the Steering Committee to be insured against.

The Districts shall provide Seattle copies of the insurance policies obtained pursuant to this
section,

Section 15. ConsTRucTION, OPERATION AND MAINTENANCE

The Districts shall own the Lucky Peak Project pursuant to the License. Seattle shall manage
the construction, operation and maintenance of the Lucky Peak Project in accordance with the terms
of this contract and subject to and consistent with the following requirements in the following order
of importance:

(a) operation of the Lucky Peak Project for generation of electrical energy at all times
subject to the primary purpose of the Districts to supply water for irrigation purposes and in a
manner that does not impair the Districts’ ability to fulfill that purpose;
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{b) the terms and conditions of the License or other license or permit applicable to the
Lucky Peak Project;

(c¢) the requirements of the Bond Resolution;

(d) operation of the Lucky Peak Project to generate electrical energy whenever a sufficient
flow of water is available therefor at its intake structure; and

(e) achieving from the Lucky Peak Project the optimum generation of Qutput consistent
with economy, reliability and facility of operation.

Section 16. SrTE AccEss

Subject to reasonable regulations prescribed by the Steering Committee and any applicable
Corps of Engineers rules, the parties and their duly appointed representatives shall have access to
the Lucky Peak Project site at all times and shall have the right to monitor construction, start-up,
operation, maintenance, and environmental compliance.

Secrion 17. Financine anp CoNsTRUCTION OF THE Lucky PEax ProjECT

(a) Duty to Proceed Diligently. The Districts agree to obtain all necessary licenses and permits
and proceed diligently with arrangements to finance and construct the Lucky Peak Project in accord-
ance with the provisions of Chapter 23, Title 43, Idaho Code, their primary purpose as irrigation
districts to supply irrigation water and Prudent Utility Practices, subject to Uncontrollable Force
and all of the terms of this contract.

(b) Termination if Bonds Cannot be Delivered. Prior to the date for delivery of the initial
Bonds, if the Districts cannot, despite their best efforts, proceed with construction of the Lucky
Peak Project under the terms of this contract, or if the Districts are unable to deliver or make arrange-
ments to deliver such Bonds within ninety days after the date first established for their delivery, the
parties shall confer and endeavor to reach a solution that will permit the Lucky Peak Project to
proceed under terms equivalent to the terms of this contract. If the parties are unable to agree upon
a solution within a period of six months after the parties first so confer, unless otherwise agreed,
Seattle shall be deemed to have withdrawn from participation in the Lucky Peak Project and thereby
its obligations to the Districts under this contract shall be terminated.

Upon such termination, the Districts’ obligation to sell Output to Seattle shall terminate, and the
Districts shall be free to contract for the sale of Output to others. If, within three years after such
termination, the Districts are able to obtain funds for the construction of the Lucky Peak Project
from another source, all payments made to the Districts by Seattle shall be repaid with interest at
the rate of eight percent per annum, thirty days after the Districts obtain funds for the construction
of the Lucky Peak Project.

(c) Termination After Bonds are Delivered. In the event of any loss or damage or replacement
to the Lucky Peak Project which will cost in excess of the amount of any insurance proceeds, the
then amount of the Renewal and Replacement Fund, and $50,000, the Districts shall, upon the request
of the Steering Committee, use their best efforts to issue and sell Bonds payable solely from the
revenues of the Lucky Pezk Project to pay the portion of such costs which shall exceed insurance
proceeds, if any, and the then amount of the Renewal and Replacement Fund. If such Bonds cannot
then be legally issued and sold, such costs shall be included as Ownership and Operation Costs to
be paid by Seattle in the year the costs of the repair or replacement are paid unless Seattle decides
not to do so, in which event any insurance proceeds shall be deposited into the Bond Fund and
the obligation of the Districts to sell Output to Seattle shall terminate without relieving Seattle from
its obligation to make payments of Ownership and Operation Costs attributable to Debt Service.
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Secrion 18. DeverLopment CosTs

All payments of Ownership and Operation Costs made by Seattle, the Districts and the New York
Irrigation District, Ada County, Idaho prior to the issuance of Bonds shall be repaid to the party
that made them from the Construction Fund. Such Ownership and Operation Costs paid by Seattle
shall be repaid together with interest, computed monthly from the date each payment was made
until the date of repayment, at the rate of eight percent per annum, at the time the Districts receive
proceeds from the initia] sale of Bonds.

Any amounts required to be paid to the Idaho Power Company by the Districts under their
Memorandum of Understanding dated May 9, 1978 shall be repaid at the time the Districts receive
the proceeds from the initial sale of Bonds.

Secrion 19. LiabpmLrTies oF PARTIES

Any loss, cost, liability, damage or expense to the Districts resulting from the Ownership and
Operation of the Lucky Peak Project and based upon injury to or death of persons, or damage to or
loss of property of others, to the extent not covered by collectible insurance, shall be charged as
Ownership and Operation Costs.

Any liability resulting from Ownership and Operation which is incurred by the Districts and is
not covered by insurance shall be paid by Seattle as Ownership and Operation Costs. It is expressly
understood and agreed that the primary purpose and function of the Districts is to provide irrigation
water for the irrigation of land, and under no circumstances will any of the assessments or other
revenues received by the Districts in payment for or relating to irrigation water supplied, the owner-
ship and operation of irrigation facilities or payment of obligations of the Districts incurred to finance
irrigation facilities be used to pay or be subject to claim by Seattle for payment of any liability or
obligation of the Districts contained in this contract or arising out of Ownership and Operation.

Seattle and the Districts release each other, their agents and employees from any claim for loss or
damage arising out of Ownership and Operation, including any loss of profits or revenues, loss of
use of power system, cost of capital, cost of purchased or replacement power (other than payments
made under Section 3(b)), other substantially similar liability or other consequential loss or damage,
but not from any claim by the Districts for payments from Seattle, nor any claim by Seattle for
refunds for overpayments made to the Districts, nor any claim for specific performance of the Districts’
obligation to deliver Output to Seattle during the term of this contract nor any other claims by a
party for performance hereunder, nor any claim by a party against an independent contractor hired
in the course of Qwnership and Operation.

Seattle and the Districts shall cause their insurers to waive any rights of subrogation against
each other, their agents and employees, but not independent contractors, for losses, costs, liabilities,
damages or expenses arising out of Ownership and Operation.

SectioNn 20. ATTORNEYS AND Experts’ FEES AND CosTS

In the event of litigation or the referral to the Project Consultant concerning any provision of
this contract, the losing party shall not be entitled to include its attorneys’ and experts’ fees as
Ownership and Operation Costs, in the case of the Districts, or Seattle’s Allocated Project Costs, in
the case of Seattle.

SecTioN 21. REMEDIES oN DEFAULT

(a) Sale of Output. If Seattle commits an act of Default, the Districts may sell Output to
others so long as the Default continues without relieving Seattle from its obligations under this contract
or impairing any of the Districts’ or the Trustee's remedies against Seattle.

(b) Defaults Following the Issuance of Bonds. If Seattle commits an act of Default while any
of the Bonds is outstanding, the Districts may take any one or more of the following steps, but only
with the consent of the Trustee:
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(1) the Districts may give a notice of termination of this contract on a date specified in
such notice, which date shall be not less than thirty days after the date of such notice. If Seattle
is given notice as provided herein, the interest of Seattle in, to and under this contract shall
terminate upon the date specified in such notice, and Seattle thereafter shall have no right, title
ot interest in, to or with respect to the Lucky Peak Project, or any Output, but shall remain
liable to pay Debt Service subject to the Districts’ duty to mitigate their damages;

(2) the Districts may, prior to the termination of this contract pursuant to Section 21{b)(1)
above, suspend any and all rights of Seattle to Output upon not less than five days’ notice to
Seattle. Subject to the provisions of this section, the Districts may without further notice to
Seattle grant any or all of such suspended rights to any person or entity for the duration of the
suspension. In such event, Seattle shall, in addition to its other obligations under this contract,
upon demand, pay to the Districts all expenses incurred in connection with such suspension and
any granft of the suspended rights to another person or entity, and Seattle shall be and remain
liable to make all payments, when due, required to be made by Seattle under this contract,
without regard to any such suspension and as if any suspended rights exercised by another person
or entity were exercised by Seattle. No suspension of any or all of the rights of Seattle to Output
shall be construed as an election to terminate the interests of Seattle in, to and under this contract
unless a notice of termination is given to Seattle or unless such termination be decreed at the
instance of the Districts by a court of competent jurisdiction;

(3) the Districts or the Trustee on behalf of Boise-Kuna Irrigation District may bring and
maintain successive proceedings against Seattle for the recovery of damages or for a sum equal
to any and all payments required to be made by Seattle pursuant to this contract; and

(4) the Districts or the Trustee on behalf of Boise-Kuna Irrigation District may take what-
ever action at Jaw or in equity may appear necessary or desirable to collect the amounts payable
by Seattle under this contract then due and thereafter to become due, or to enforce performance
and observation of any obligation, agreement or covenant of Seattle under this contract.

{c) Non-Waiver. No right or remedy herein conferred upon or reserved to the Districts is
intended to be exclusive of any other right or remedy, and each and every right and remedy shall be
cumulative and in addition to any other right or remedy given hereunder, or now or hereafter legally
existing, upon the occurrence of any Event of Default. Failure of the Districts to insist at any time
on the strict observance or performance by Seattle of any of the provisions of this contract, or to
exercise any right or remedy provided for in this contract, shall neither impair any such right or
remedy nor be construed as a waiver or relinquishment thereof for the future. Receipt by the Districts
of any payment required to be made hereunder with knowledge of the breach of any provisions of
this contract shall not be deemed a waiver of such breach. In addition to all other remedies provided
in this contract, and except as limited by Section 13 hereof, the Districts shall be entitled, to the
extent permitted by applicable law, to injunctive relief in case of the violation, or attempted or
threatened violation, of any of the provisions of this contract, or to a decree requiring performance
of any of the provisions of this contract or to any other remedy legally allowed to the Districts. Any
waiver by a party of its rights with respect to any Event of Default under this contract, or with
respect to any other matter arising in connection with this contract, shall not be deemed to be a waiver
with respect to any other matter arising in connection with this contract. No delay in asserting or
enforcing any rights hereunder shall be deemed a waiver of such rights.

SecTioN 22. NoTices aNp COMPUTATION OF TIME

Any notice or demand by any party under this contract shall be deemed properly given if mailed
postage prepaid and addressed to each of the other parties with a copy to the Boise Project Board of
Control at the addresses indicated for those parties. In computing any period of time from such
notice, such period shall commence at 12:01 a.m. on the date mailed. The designations of the name
and address to which any such notice or demand is directed may be changed at any time and from
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time to time by any party by giving notice as above provided. The following persons are designated
and appointed the representatives of the following parties:

Party Addressee Address
Seattle ............ ... ... ...... Director, Energy Resources 1015 Third Avenue
Planning and Management, Seattle, Washington 98104
Seattle City Light
Department
Boise-Kuna Irrigation District ... . .. Board of Directors 311 South School Avenue
Kuna, Idaho 83634
Nampa & Meridian Irrigation District Board of Directors 1503 First Street South
Nampa, Idaho 83651
Wilder Irrigation District . ....... Board of Directors 709 Cleveland
P. O. Box 416
Caldwell, Idaho 83608
Big Bend Irrigation District ..... ... Board of Directors cfo Ben Witty
Route 3, Box 3233
Adrian, Oregon 97901
Boise Project Board of Control .. . .. Manager, Boise Project Board 214 Broadway Avenue
of Control Boise, Idaho 83702

Secrion 23. CoxnseNT TO Issuance or Boxps

In accordance with the provisions of Section 43-2301(d), Idaho Code, as amended, Nampa &
Meridian Irrigation District and Wilder Irrigation District each consent and, in accordance with
the applicable provisions of Oregon law, Big Bend Irrigation District consents to the issuance of
Bonds by Boise-Kuna Irrigation District.

SEcTiON 24. NON-PARTITIONMENT aNp NoN-DiIssoLuTION

(a) Non-Fartitionment. FEach District waives any rights which it may have to partition the
Lucky Peak Project, whether by partitionment in any kind or by sale and division of the proceeds,
and shall not resort to any action, in law or in equity, to partition the Lucky Peak Project. Each
District waives the benefits of all laws that may now or hereafter authorize such partitionment for
the term of this contract or for such lesser period as may be required under applicable laws.

(b) Non-Dissolution. Each of the Districts, to the extent that each may legally do so, covenants
and agrees with Seattle and with the other Districts and the Trustee that it will not dissolve or other-
wise abandon its existence so long as this contract is in existence without the written consent of
Seattle and the other Districts and, so long as any of the Bonds is outstanding, without the written
consent of the Trustee.

SectioNn 25. SUPPLEMENTAL OWNERSHIP AGREEMENTS

The Districts shall enter into and execute such agreements and other instruments and documents
as are necessary for the purpose of recording, filing or publishing notice of the rights and interests of
the Districts to the easements, land, land rights, interests in land, and permits which are required for
the Lucky Peak Project.

SecTioN 26. ENTIRE AGREEMENT — MobiricaTioN oF CoNTrRacT TERMS

This contract constitutes the entire agreement of the parties with regard to the Lucky Peak
Project. All prior or contemporaneous written or oral agreements between or among Seattle and. the
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Districts are merged in or revoked by this contract. Seattle has made an independent determination
of the projected cost of the Lucky Peak Project and is satisfied from that determination that it is in
Seattle’s best interest to proceed with the development of the Lucky Peak Project. Although the
Districts” engineers and the Corps of Engineers have estimated the cost of the Lucky Peak Project,
Seattle has not relied upon those estimates, but rather has relied upon its own verification of those
estimates and its independent determination of the projected costs and feasibility of the Lucky Peak
Project in making its decision to enter into this contract.

The parties may not amend, modify or otherwise alter this contract in any manner that will
impair or adversely affect the security afforded by the provisions of this contract for the payment
of Debt Service so long as any Bonds are outstanding or until provision is irrevocably made for the
payment thereof, but may otherwise amend, modify or alter this contract if during any period when
Bonds are outstanding they first obtain the written permission of the Trustee to do so, which permis-
sion will not be withheld unreasonably.

Secrion 27. CAPTIONS

The captions of the sections of this contract are for convenience only and shall not be deemed
relevant in resolving any question of interpretation or construction.

Secrion 28. Bownp ResoruvtioNn axp FERC LiceENSE

It is recognized by the parties hereto that Ownership and Operation of the Lucky Peak Project
and the delivery of Output hereunder to Seattle must comply with the requirements of the Bond
Resolution and with the License and amendments thereof from time to time made, and therefore
this contract is made subject to the terms and provisions of the Bond Resolution and the License.
However, no amendment to the Bond Resolution or the License may be made without the prior
written unanimous consent of the parties.

SectioN 29. ConrLicr oF Laws

The parties agree that, except as to questions of authority under the respective state laws of
the parties, this contract shall be governed by the laws of the State of Idaho and that the venue of
any action brought by any of the parties to this contract shall be in the United States District Court
for the District of Idaho.

Secrion 30, Varmmity oF CONTRACT

In the event any section, sentence, clause or phrase of this contract shall be adjudicated by a
court of last resort and of competent jurisdiction to be invalid or illegal, the remainder of this
contract shall be unaffected by such adjudication, and all other provisions of this contract shall remain
in full force and effect as though the section, sentence, clause or phrase so adjudicated to be invalid
had not been included herein.

SectioNn 31, AssicNMENT OF CONTRACT

This contract shall inure to the benefit of, and shall be binding upon, the respective successors
and assigns of the parties to this contract. No assignment or transfer of this contract shall relieve
the parties hereto of any obligation incurred hereunder without the prior written approval of the
assignment by all of the parties and, after its appointment, the Trustee.

The Districts may each assign their respective interest in, and pledge any money receivable_
pursuant to, this contract to the Trustee pursuant to the Bond Resolution as security for payment of
Debt Service, but each such assignment or pledge shall not affect or impair the rights of Seaitle
under this confract.

18
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Secrion 32, ExecutioNn In COUNTERPARTS

This contract may be executed in several counterparts, each of which shall be an original, but
all of which shall constitute one and the same instrument. This contract shall be fully executed at
such time as all parties to it have signed at least ome counterpart regardless of whether each

counterpart is signed by all parties.

TrE CITY OF SEATTLE

By /s/ CHarLEs ROYER
Mayor

ATTEST:

/5] THERESA DUNBAR
Deputy City Compiroller

Nampa & MErmIaN IrricATION DisTRICT

By /s/ Joun]. GALE
President

ATTEST:

/s Davip G, OVERMAN
Secretary

Boise-Kuna IrricaTiOoN DISTRICT

By /s/ CarL GERMAN
President

ArTEST:

/s/ EuvLa M. CoLe
Secretary

WipeR IrrigatioN DiSTRICT

By /s/ Vernon E. Case
President

ATTEST:

/s/ loLa L. SARGENT
Secretary

Bic Bexp IrmicationNn District

By /s/ Ben WrrTY
Voting Delegate

ATTEST!:

/s/ ELma WrTTY
Secretary
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LUCKY PEAK

POWER PLANT PROJECT
HC-33 BOX 1026 9
BOISE, IDAHO 83706 Bl
(208) 344-7022 &&
April 5, 1890
Department of Water Resources

State of ldaho

Department of Water Resources

1301 North Orchard Street

Boise, ID 83706-2237

To Whom It May Concern:

Subject: New Mailing Address

This letter 1is to advise you that the Lucky Peak Power FPlant
Project office has heen relocated to the Powerhouse site ten
miles southeast of Boise, Idaho.

Our current telephone number, (208) 344-7022, will continue to be
used. Our new mailing address is as follows:

Lucky Peak Power Plant Project
HC-33 Box 1026
Boise, Idaho 83706
Should you have any questions, please feel free to contact us.

Very truly yours,

MANAGEMENT
LUCKY PEAK POWER PLANT PROJECT

DL/slc
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Department of Water Resources
1301 North Orchard Street
Boise, ID 83706-2237
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UNITED STAIES OF AMERICA 6 1988
FEDERAL ENERGY REGULATORY COMMISSION g
urces
Boise/Kuna Irrigation District DepaﬂmemofWaterRGSO

New York Irrigation District

Nampa and Merridian Irrigation
District

Wilder Irrigation District

Big Bend Irrigation District

Project No. 4656-002

Bt e S Nt Nt

" NOTICE GRANTING INTERVENTION
(September 25, 1986)
A motion to intervene has been filed by the following movant:

Pioneer Irrigation District

This motion has been filed with respect to the following
application:

Project No. 4656-002
Applicants: Boise/Kuna, New York, Nampa and Merridian, Wilder,
Big Bend Irrigation Districts

The applicants have jointly filed an objection to the motion,
contending that the movant has not demonstrated any interest which
may be directly affected by the outcome of the proceeding and that
the movant has failed to raise any issue which is subject to
Commission Jjurisdiction. Despite the applicants' arguments, good
cause exists for granting intervention. The movant has legitimate
interests under law which are not adequately represented by other
parties. Granting the intervention will not cause a delay nor
prejudice any other party. 1t appears to oe in the public interest
to allow the movant to appear in the proceeding.

Pursuant to § 375.302 of the Commission's regulations,
18 C.F.R. § 375.302 (1986), the movant is permitted to intervene
in this proceeding subject to the Commission's rules and regulations
under the Federal Power Act, 16 U.S5.C. §§ 791(a)}-825(r). Partici-
pation of the intervenor shall be limited to matters set fortn in
its motion to intervene. The admission of the intervenor shall not
be construed as recognition by the Commission that it might be
aggrieved by any order entered in this proceeding.

Kenneth F. Plumb M""ui;?[
Secretary bt /%
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FEDERAL ENERGY REGULATORY COMMISSION
WASHINGTON, D.C. 20426

OFFICIAL BUSINESS
PENALTY FOR PRIVATE USE. 300

*Phillip J. Rassier

. Idaho Dep
450 West State Street

P

'*: P-4656~

. Beputy- Attorney. General
t. of Water .Resources
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UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY CGMMISSION
epartment of Watet Resources

Boise/Kuna Irrigation District

New York Irrigation District

Nampa and Merridian Irrigation
District

Wilder Irrigation District

Big Bend Irrigation District

Project No. 4656-0302

Tt N et S Y

NOTICE GRANTING LATE INTERVENTION
{September 25, 1986)

An untimely motion to intervene has been filed by the
following movant:

Idaho Department of Fish and Game

This motion has been filed with respect to the following
application:

Project No. 4656-002
Applicants: Boise/Kuna, New York, Nampa and Merridian, Wilder,
Big Bend Irrigation Districts

The movant has legitimate interests under the law that are
not adequately represented by other parties. Granting the
intervention will not cause a delay nor prejudice any other
party. Good cause exists for granting the late intervention.
It appears to be in the public interest to allow the movant
to appear in this proceeding. '

Pursuant to § 375.302 of the Commission's regulations,
18 C.F.R. § 375.302 (1985), the movant is permitted to intervene
in this proceeding subject to the Commission's rules and regulations
under the Federal Power Act, 16 U.S.C. §§ 791(a)-825(r). Partici-
pation of the intervenor shall be limited to matters set forth in
its motion to intervene. The admission of the intervenor shall not
be construed as recognition by the Commission that it might be
aggrieved by any order entered in this proceeding.

Kenneth F. Plumb
Secretary
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Department of Water Resources
UNITED STATES OF AMERICA 2¢4é5¢£f5-
FEDERAL ENERGY REGULATORY COMMISSION J fet
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New York Irrigation District,
Nampa-Meridian Irrigation District,
Boise-Kuna Irrigation District,
Wilder Irrigation District,

Big Bend Irrigation District

Project No. 2832-000

LS W e

NOTICE OF EXTENSION OF TIME
(March 12, 1986)

On March 6, 1986, the New York Irrigation District,
Nampa-Meridian Irrigation District, Boise-Kuna Irrigation
District, the Wilder Irrigation District and Big Bend
Irrigation District (Districts) filed a joint motion for
an extension of time to file an answer to Pioneer Irrigation
District's (Pioneer) Motion to Reopen License Proceedings,
Halting Construction filed February 20, 1986, in the above-
docketed proceeding. In their motion, the Districts state
that because of the lengthy nature of Pioneer's filing and the
number of issues addressed in the documents, additional time
is required for the coordination and preparation of the District's
response. The Districts further state that Pioneer could not
consent to this extension of time.

Upon consideration, notice is hereby given that an
extension of time for filing an answer is granted to and

including April 21, 1986.
£ ilbF Lk

Kenneth ¥F. Plumb
Secretary

M siLgey

APR v« 1989
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UNITED STATES OF aMERICHL
FEDL«AL ENERGY REGULATORY COMMISSION

Before Commissioners: Charles B. Curtis, Chairman;
Georgiana Sheldon, Matthew Holden, Jr.,
George R. Hall and J. David Hughes.

New York Irrigation District
Nampa-Meridian Irrigation District
Boise-Kuna Irrigation District
Wilder Irrigation District

Big Bend Irrigation District

Project No. 2832

Lo N e

ORDER ON APPEAL MODIFYING ORDER ISSUING
LICENSE {MAJOR) AND GRANTING INTERVENTION

(Issued October 9, 1980)

On June 10, 1980, the Director of the Office of Electric Power
Regulation {Director) issued an "Order Issuing License {Major)" for
the Lucky Peak Power Plant Project No. 2832 [11 FERC %62, 119]
pursuant to authority delegated under Section 375.308 of the
Commission's regulations, 45 Fed. Reg. 21216 (1980), amending 44 Fed.
Reg. 46449 (1979) and 18 C.F.R. 3.5(g) (1979). Boise Project Board
of Control {(Board),l/ Idaho Department of Water Resources (IDWR) 2/,
and the U.S. Army Corps of Engineers (Corps) filed appeals of the order
issuing license on July 7, 9, and September 3, 1980, respectively.

Minimum Flow Release

All appellants have requested the Commission to delete Article 35
of tle Director's order. Article 35 requires the licensee to dis-~
charqe from the project a continuous minimum flow of 160 c¢fs with a
provision for waiving that requirement during critical drought years.
This minimum flow release was recommended by the City of Boise and the
U.S. Environmental Protection Agency. In a letter to the Director
dated March 17, 1980, the Board indicated that it proposed to maintain
that minimum flow, except during critical drought years. On appeal,
the Board explained that its proposal was based not on its ability to
control releases, but rather upon the historic use of the waters in

1/ The Boise Project Board of Control is composed of five member
irrigation districts, New York Irrigation District, Boise-Kuna
Irrigation District, Nampa-Meridian Irrigation District, Wilder
Irrigation District, and Big Bend Irrigation District. These
five irrigation districts are collectively the applicant for
license in this proceeding and will be referred to hereinafter
as the "Board."

2/ IDWR simultaneously filed a petition to intervene in this proceeding.
IDWR states that it seeks intervention to protect the authority
of the State of Idaho to regulatettheﬁa;locatlon and distribution
of the State's water resources. b%ﬂ rest may be served
by granting the petition to 1nterv§h‘€*‘ Emtion is granted

in ordering paragraph (B). APR 04 1988

DC-A-3
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the Boise River since the construction of Lucky Peak Dam. As
explained by IDWR in its appeal, the Board holds no water rights

in the Lucky Peak reservoir. The proposed Lucky Peak Project will
utilize the flood control and irrigation releases from the
reservoir for electric power generation. IDWR states that no
additional waters are available for appropriation in the Boise River
System which would allow the Board to meet the 160 continuous flow
requirement.

The Corps in its appeal asserts that Article 35 would alter
_an agreement between the Department of the Army and the Department of
the Interior, dated November 20, 1953, which provides for the joint
use of the storage in the three-reservoir system on the Boise River--
Lucky Peak, Arrowrock, and Anderson Ranch Reservoirs--and provides
for controlled releases as a joint function of the Water and Power
Resources Service (WPRS) and the Corps of Engineers. Releases are
coordinated with the Board, to meet irrigators’' demands, and lIdaho
Department of Fish and Game (IDFG), who may call releases from
50,000 acre-feet of Lucky Peak reservoir storage for maintaining
minimum wintertime flow in the Boise River. The Corps maintains that
the mandatory minimum streamflow requirement of Article 35 would
"destroy a delicate balance of interests achevied through an effective
management plan of the three-reservoir system on the Boise River..."

In light of the management plan in effect for the operation of
the three reservoirs on the Boise River, we shall relieve the Board
of the mandatory minimum flow requirement in Article 35. We do,
however, feel that further attention to minimum flow needs below
Lucky Peak Dam is required. Article 35 will be revised to direct
the Board to consult with WPRS, the Corps and IDFG to determine the
feasibility of providing a continuous minimum flow from Lucky Peak
dam during the non-irrigation season.

Power for Operation of Federal Facilities

The Corps recommends that the license include a condition requiring
the provision of power free of cost to the United States for operation
and maintenance of the government project. The Corps explains that
this is item "e” of the "General Requirements for [ ederal
Hydroelectric Plant Construction at U.S. Army Corgfi BIKMNCLIES
Resource Projects," as forwarded to the Commission by

Engineers' letter of March 17, 1980.
APR 0

Under Section ll{c) of the Federal Power Act (Act),ﬂfgaﬁ.s.c.
804(c), the Commission is authorized to require a licensee of a
project located across, along, or in navigable waters of the United
States to furnish free of cost to the United States wer for the
operation of navigation facilities, whether constructed-by the ljcensee

- or the United States. The federal facilities at the Lucky Péak-Project
are not navigation facilities and are thus outside the scope of ihe
Commission’'s author:zation under Section 1l{c). We also note that,
under the terms of the license, the Corps will be reimbursed directly
for expenses it incurs incident to the construction of the hydropower

E .
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project and the United States will be compensated for the use of the
government dam by annual charges imposed pursuant to Section 10(e).
The Corps has provided no showing of good cause for any additional
requirement for free power to operate the non-navigational Corps
project, and therefore we reject its recommendation.

Corps Review and Supervision of Construction

The Corps, on appeal, restated its concerns regarding the close
proximity of constructing an additional tunnel adjacent to the Corps'
existing tunnel and recommended extensive engineering investigations
to establish whether such a plan can be constructed without threatening
the integrity and safety of the existing dam embankment. Article 37
of the Director's order adequately provides for consultation with and
the approval of the Corps regarding the design and construction of
the additional tunnel. Article 37 directs that the design and
construction of all facilities that will be an integral part of the
Lucky Peak Dam shall be done in consultation with and subject to the
review and approval of the Corps. The Corps maintains that this
provision does not adequately satisfy its legal responsibility for the
safety and integrity of the dam and facilities heretofore or hereafter
constructed at the Lucky Peak project. The Corps would revise Article
37 to direct that “"[t]lhe location, design, construction and flow
regulation of all hydropower facilities that will be an integral part
of the Lucky Peak dam shall be accomplished by or under the direct
supervision of the Department of the Army, Corps of Engineers, Walla
Walla District... The purpose of this supervision is to assure the
safety and integrity of the dam." The original language of Article 37
that provides for Corps “review and approval" of the design and
construction of all facilities integral to the Lucky Peak Dam assures
the Corps' authority with respect to the safety and integrity of the
dam. To include the revised language proposed by the Corps providing
for location, design, construction and flow regulation to be
"accomplished by or under the direct supervision of the" Corps would
be tantamount to requiring the licensee to hire the Corps as its
designer/contractor. Although we would have no objection should the
licensee decide to so employ the services of the rps, we find it
inappropriate to reguire this action. The authﬁéégg

rps to
review and approve designs and plans for constr E"Ei}med by
the provisions of the Director's order.

The Corps alsc asserts that the requlrement of Artllg&837 that
provides for the resolution of any dispute between the Corps and-the
licensee regarding the design and constructjon of facilities 1nt¢gral
to the dam by the Director, Office of Electt;g Power Regulation,{ would
infringe on the Corps' Section 4(e) approval autho‘i’i‘tjh-.‘,,,‘de neei not
resolve that question now. We believe it gquite unlikely that t
Corps and the licensee would be unable to resolve on their own any
differences that might initially arise. We shall therefore remove the
dispute resolution procedure from Article 37. Should a dispute arise,
however, about whether the Corps' requirements are unreasonable or
beyond the scope of the Corps' statutory authority, the licensee may--
as with any other requirement under its license--petition the Commission
to clarify its responsibilities under the license. Or the licensee

| e s s
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may petition to amend Article 37 of the license. Only in such an
instance would we need to address the scope of the Corps' authority
and, if appropriate, resolve the dispute. The Corps would, in either
event, have full opportunity then to present its position on the law
and the facts applicable to the dispute.

The Corps urges the Commission to expand Article 38 by adding
a requirement that the Licensee shall hold and save the United States
free from any and all claims and damages resulting from construction,
operation, and use of the Lucky Peak dam and facilities for power
purposes. Such a requirement will be included as Article 46.

The Corps asserts that Article 42, which provides for reimbursement
to the United States for reasonable construction costs, dcoes not include
provision for reimbursement of reasonable costs for engineering,
adninistrative and supervisory costs incurred by the Corps resulting
from review of design, plans and specifications, and supervision of
construction. We shall revise Article 37 to include provision for
reimbursement of reasonable costs incurred by the Corps in its review
and approval of design and construction.

Land Use and Recreational Development

The Corps states that the provisions of Article 34 and 45 could
be construed to allow the licensee to engage in recreational develop—
ment or initiate other land use features that might infringe on Corps
jurisdiction cover existing federal project lands. Article 34 requires
the licensee to conduct a study to determine the need for recreational
development in the vicinity of its hydroelectric project and prepare
a plan for any recreational facilities by the licensee. The licensee
is required by Article 34 to consult with the Corps, in addition to
the Idaho Department of Parks and Recreation and the Heritage
Conservation and Recreation Service of the U.S. Department of the
Interior. This consultation requirement will provide for consistency
of the licensee's plans with the Corps' recreational master plan.

By directing a study of recreational needs in the vicinity as

opposed to within the boundaries of the licensed project, the licensee
is afforded some flexibility regarding the possible location of its
recreational development should a cooperative arrangement be possible
with the Corps or some other governmental agencies in the project area.
No extraordinary authority is implied or intended by this article.

Article 45 is the standard shoreline control article now included
in all project licenses. The language of that articl fers
exclusively to "project lands and waters" and as suchﬁ% t'be .read
to to affect anything beyond the licensed project bou af ”‘k"‘r

é‘u&

Annual Charges for Use of Government Dam APR 04 K%@

The Board has also suggested that Article 41(3), which provides
for the future determination of annual ch.- ;es for the use of the
Government dam, be revised to provide for adjustmént-af the annual

e
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charge for expenditures by the licensee that result in enhancement
of the federal facility. The Board asserts that the proposed
additional tunnel to be constructed at Lucky Peak dam will benefit
the federal project in that it will permit the release of all
irrigation and wintertime minimum flows when the single tunnel is
closed for inspection or repair and double the ability to release
flood control waters through the Lucky Peak dam during periods

of unprecedented flood without resort to use of the spillway. In
its appeal, the Corps requested the opportunity to provide pertinent
information should the Commission consider credits to the licensee
for benefits and project enhancement.

At such time as the annual charge for use of the Lucky Peak Dam
is to be determined, the Board may present its contentions with respect
to the proper computation of that charge including any credits claimed.
Input from the Corps at that time will also be welcome. We need not at
this time address the question of the permissibility or extent of any
adjustment to the annual charge for enhancement to the federal project
anticipated by the Board. No revision of Article 41 is required.

The Commission orders:

(pn) Ordering Paragraph (D)} of the "Order Issuing License (Major)"
for the Lucky Peak Power Plant Project No. 2832, issued June 10, 1980,
is revised by substituting the following Articles 35 and 37 for the
like-numbered articles in that order and by adding Article 46, set forth
below:

Article 35. Licensee shall consult with the Water and Power
Resources Service of the U.S. Department of the Interior, U.S.
Army Corps of Engineers, Idaho Department of Water Resources, and
the Idaho Department of Fish and Game to determine the feasibility
of providing, to the extent surplus water is available from the
Federal dam, a continuous minimum flow of 160 cfs at the project dam
during the nonirrigation season. Within 1 year from the issuance of
this order, Licensee shall file a report with the Commission that
describes the results of the above consultation and any recommendation
for ensuring the protection of downstream fishery resources.

Article 37. The design and construction of all facilities that
will be an integral part of the Lucky Peak Dam shall be done in
consultation with and subject to the review and approval of the U.S.
Army Corps of Engineers, Walla Walla District, Walla Walla, Washington.
To the extent that the Corps incurs reasonable costs directly related
to the review and approval of design and construction of licensed
facility, the Licensee shall reimburse the Corps.

Article 46. The Licensee shall hold and save the United States
of America free from any and all claims and damafiggacesulting from
construction, operation, and use of the Lucky Pelffi

VAN facilities
for power purposes. 2 527
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(B) Pursuant to §375.302 of the Commission's regulations, 45 Fed.
Reg. 21216 (1980), amending 18 C.F.R. §3.5{a) 1979, as promulgated by
Federal Energy Regulatory Commission rulemaking RM78-19 (issued
August 14, 1978), Idaho Department of Water Resources is permitted to
intervene in this proceeding subject to the Commission's Rules and
Regulations under the Federal Power Act, 16 U.S.C. §§791(a)-825(r).
Participation of the intervenor shall be limited to matters affecting
asserted rights and interests specifically set forth in its petition
to intervene. The admission of the intervenor shall not be construed
as recognition by the Commission that it might be aggrieved by any
~order entered in this proceeding.

(C} This order is final unless an application for rehearing is
filed within 30 days of the date of its issuance, as provided in
Section 313(a) of the Federal Power Act. The filing of an application
for rehearing does not operate as a stay of the effective date of
this license or of any other date specified in this order, except as
specifically ordered by the Commission. Failure of the Licensee to
file an application for rehearing shall constitute acceptance of
the order of June 10, 1980, issuing major license for Project No. 2832,
as modified by this order. In acknowledgment of acceptance of this
license, this order shall be signed for the Licensee and returned to
the Commission within 60 days from the date of issuance of this order.

By the Commission.
(SEAL)

%o A Gatell

Lois D. Cashell,
Acting Secretary.
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Lucky Peak work expected to

start by June

By RON ZELLAR
The Idaho Statesman

Two representatives of the irri-
gation districts seeking to build
the Lucky Peak hydroelectric
plant said Monday they are op-
timistic that construction can be
started by June 1, as required by
the project’s license.

Bill Bienapfl, Meridian, and
John Hockberger, Caldwell, said
they met last week in Washing-
ton, D.C,, with staff members of
the Federal Energy Regulatory
Commission and received no as-
surances, but *'positive ques-
tions."”

The meeting was arranged by
congressional aides from Idaho,

Oregon and Washington, who par-
ticipated in the discussions,
Hockberger said.

Five Boise Valley irrigation dis-
tricts are seeking to develop the
project in partnership with Seat-
tle City Light, a Washington mu-
nicipal utility. Washington law-
makers were involved because
Seattle would buy the power
generated at the plant.

Under terms of the FERC li-
cense issued four years ago, the
irrigators have until June 1 to
start construction, or they face
relicensing. If a new license is is-
sued, other potential developers
could offer competing proposals.

Although each of the five dis-
tricts and the Seattle City Council
still must approve the final con-
tract, the biggest hurdle seems to
be getting FERC to acknowledge

the need for a bypass tunnel at
Lucky Peak Dam, Bienapfl said.

The second tunnel would be
used to maintain water in the
Boise River while the power plant
is being built, and would provide
assurance sought by irrigators
that they will have water for
crops in the event of problems or
construction delays.

The Army Corps of Engineers,
which owns the dam, supports the

last Wednesday between congres-
sional staffers and FERC in-
dicated that Congress may have
to de-authorize the second tunnel,
thereby making it the responsibil-
ity of the hydroelectric plant.

On Monday, lawyers for two of
the five irrigation districts were
in Seattle working on details of
the power purchase agreement
with Seattle City Light, Hock-
berger said. Elections will be held
in the five districts once the con-
tract is ready.

And Lawerance Gray, Nampa,
spokesman for 36 mostly smaller
irrigation districts and canal com-
panies who are protesting the
Seattle contract, said Monday he
has asked state Water Resources
Director Ken Dunn to hold a hear-
ing on the project.

_ Dunn said he has informed the
license-holding  districts  infor-
mally he will issue a water permit
for the project once FERC re-
quirements are met, but will in-
sert a clause asking that the per-
mit be reviewed with the federal
license expires in 45 years.

If a bill being considered by the
state Legislature is approved, he
might have to reconsider that po-
sition, Dunn said. The bill would
require that Idaho utilities be
given first chance at any power
developed in the state.

ldaho Power Co. had sought to
build the project cooperatively
with the irrigation districts, but
broke off negotiations after a dis-
trict rejected its offer.

THE IDAHO STATESMAN
BOISE, IDAHO

irrigators’ plan to build a second
tunne! south of the dam spillway.
The FERC plan calls for a
smaller tube to be built next to the ;
main tunnel, Congress authorized L
the smaller bypass tunnel shortly .
after the dam was built, but never
provided financing for it. ~
Hockberger said the discussion .



Lucky Peak Power plans progress

s

Two members of the power
committee appointed by the
Boise Projects Board of Control
met last week with authorities in
W ashington D.C. to obtain
approval for building a second
but larger by-pass tunnel at
Lucky Peak Dam. It would be
used to maintain water in the
Boise River while Lucky Peak
Power plant is being built.

Construction on the Power
plant must begin by June 1 for
the five irrigation districts
represented by the Boise Project
Board to maintain their power
generating license, issued to
them by the Federal Energy
Regulatory Commission.

Former long range plans had
authorized a seven foot by-pass
tunnel but federal financing of
that tunnel had never been
authorized. The Boise Project
Board is proposing to build a
larger tunnel that would be
twelve foot in diameter on the
southside of the present dam
spillway as a safeguard. It
would be financed from the sale
of electricity from the power
plant. It would allow a minimum
flow of 5000 cubic feet of water
per second and would guarantee
ample water for all irrigators on
the Boise River during construc-
tion of the power plant and
would be a safeguard in time of
any other emergencies such as
dam repairs and inspection. The
by-pass tube would cost $16
million dollars.

Boise Project Committee
members, John Hockberger of
Caldwell and Bill Bienapfl of
Meridian, their lawyers and
engineers met with Congres-
sional aides and the staff of the
Senate Energy Committee last
week. They were told that
Congress may have to de-
authorize the original 7 foot
second tunnel before the larger
tunnel proposed could be
authorized as a resonsibility of
the hydroelectric plant.

This week, lawyers of the five
irrigation districts are in Seattle
_working out details of the power
purchase with Seattle City
Light, Hockberger reports. He
further stated that an election
for approval of revenue bonding
to finance the dam construction
and the power contract with
Seattle City Light will go before
the members of the five
irrigation districts involved. He
said he anticipates that election
will be set within the next week
to ten days, and will be a '‘yes"’
or “‘no’"" type of ballot.

Other irrigation districts and
canal companies who use Lucky
Peak water are protesting the
Seattle contract because they
have been denied a share in the
proceeds from the sale of the
power. They had chosen not to
become a part of the group
seeking the power license at the
time it was granted. They have
asked State W ater Resources
Director, Ken Dunn, to hold a
hearing on the project.

Dunn has informed the five
license holding districts which
include Wilder, Nampa-Mer-
idian, Boise-Kuna, New York
and Big Bend Districts that he
will issue a water permit for the
project once FERG require-
ments are met, but will insert a
clause asking that the permit be
reviewed when the federal
license expires in 45 years.

Dunn further stated he might
have to change this position if a
bill being considered by the
Idaho legislature is passed
requiring that Idaho utilities be
given first chance on any
developed in the state. An offer
by Idaho Power Co. to build the
power plant had been rejected
by voters in the Wilder
irrigation district.

Hockberger conciuded that
the Boise Project Board is
continuing with it's plans to get
construction underway as soon
as the district irrigator members
give their vote of approval,

THE PARMA REVIEW
Parma, Idaho
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The Lucky Peak Hydro Project

Questions and answers about the proposed contract

between Seattle and the five irrigation districts
Nampa & Meridian, New York, Boise-Kuna, Wilder, Big Bend Irrigation Districts

Q. Will the proposed contract for the Lucky Peak
Project affect our water rights or our ability to get
water as required?

A. NO. The contract expressly provides that
operation of the Lucky Peak Project for generation of
electrical energy shall at all times be SUBJECT TO
AND SHALL NOT IMPAIR THE IRRIGATION
DISTRICTS' PRIMARY PURPOSE OF SUPPLYING
WATER FOR IRRIGATION PURPOSES.

Q. Wil either the proposed contract or the revenue
bonds to be sold to finance the Lucky Peak Project
become an obligation of the Imrigation Districts or
Impose a lien on properties within the Districts?

A. NO. The contract expressly provides that:

(1) ALL PAYMENTS by the Districts are to be
made SOLELY FROM REVENUES RECEIVED
FROM SEATTLE;

{2) NO LIEN will be placed upon any lands
within the Districts;

(3) NO ASSESSMENTS will be required;

(4) SOLE AND EXCLUSIVE SECURITY for the
Bonds will be AMOUNTS PAID BY SEATTLE.

Q. Who will own the Lucky Peak Project?

A. The proposed contract provides that the
IRRIGATION DISTRICTS WILL OWN THE LUCKY
PEAK PROJECT and be the license holder-for it. Af-
ter the contract with Seattle expires, the Districts
may sell to the highest bidder the electrical energy
produced by the Project.

Q. Who will construct the Lucky Peak Project?

A. The proposed contract provides that Seattle wiil
manage the construction, operation and maintenance
of the Lucky Peak Project under the direction of a
Steering Committee comprised of the five district
representatives and one from Seattle.

Q. What is Seattle’s experience In operating an
electric system and, in particular, hydroelectric
generation?

A. Seattle City Light is the 7th largest publicly-
owned electric system in the pation in terms of
customers served (nearly 300,000) and had operating

and operates four large and two small hy

Q. What are the benefits to the Districts under the
proposed coniract?

A. The contract provides for:

(1) OWNERSHIP by the Irrigation Districts of all
hydroelectric facilities of the Project;

(2) LAKE LOWELL PUMPING ENERGY (500,000
kwh per year) AT NO COST to the Districts;
and

(3) ROYALTY PAYMENTS to the Districts for
each kilowatt hour (kwh} of energy sold to
Seattle from the Project:

DURING THE FIRST 20 YEARS AFTER COM-
MERCIAL OPERATION BEGINS — The royal-
ty rate will be fixed following completion of
the Project according to the final Project
cost: the higher the cost, the lower the royal-
ty rate; the lower the cost, the higher the roy-
alty rate. However, the royalty rate cannot
drop below 2 mills per kwh (a payment of
$680,000 in a year with average water flows).
The current estimated Project cost is $130
million, which would result in a royalty rate of
5.9 mills per kwh {(a payment of about $2
million in a year with average water flows).

DURING THE REMAINING 30 YEARS OF
THE CONTRACT TERM — The royalty rate
will be a fixed percentage (not less than 25%)
of the cost savings which Seattle experi-
ences by acquiring energy from the Project
rather than from the Bonneviile Power Ad-
ministration. Since there will be no revenue
bond payments during this period, THE DIS-
TRICTS® “"SHARE-OF-THE-SAVINGS" ROY-
ALTY PAYMENTS FOR THE REMAINING 30
YEARS ARE PROJECTED TC BE SIGNIFI-
CANTLY HIGHER THAN THOSE MADE
DURING THE FIRST 20 YEARS.

Q. Are there better power sales contracts available
for the Lucky Peak Project?

A. NO. After seven years of effort by the Districts,
this is the best contract available. Construction of
the Lucky Peak Project must begin by June 1 or the
Districts’ license will terminate. APPROVAL OF THE

TRICTS (a YES vote on April 17) IS NECESSARY
egin construction. Rejection of the contract

revenues last year in excess of $150 milligr E@ PROPOSED CONTRACT BY THE VOTERS OF ALL
LA L

projects and has contractual rights to
energy output from numerous other hydroelectric
resources.

ATt At e
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ans the license and all the benefits under the

APR (4 1988 contract will be lost.

Vote YES on ‘April 17—




NEW YORK IRRIGATION DISTRICT

214 BROADWAY AVENUE
BOISE, IDAHO 83702

Listed below are New York Irrigation District’s three polling places for the Special
Contract Election, April 17, 1984, authorizing this district and four other districts
to enter into a Power Purchase and Sale Contract with the City of Seattle,

Washington:

Precinct No. 1: Southminster United Presbyterian Church
6500 Overland Road, Boise, Idaho

Precinct No. 2: Maple Grove School
2800 S. Maple Grove Road, Boise, Idaho

Ten Mile Grange Hall, Southwest Corner
of Eagle Road & Columbia Road
Meridian, Idaho

Precinct No. 3;

FOR ADDITIONAL INFORMATION CALL
THE NEW YORK IRRIGATION DISTRICT OFFICE:

343-2962
Precinct No. 1, Burton Guiles, Director........................ 343-8102
Precinct No. 2, Lou Murgoitio, Director........................ 362-1262
Precinct No. 3, Charles F. (Dick) Wood, Director............... 888-5597

b iLMED
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EDITOR:

* This writer has followed closely the
subject of electrical generation at the
{aucky Peak Dam ever since the Ar-
my Corps of Engineers began holding
hearings on it in Boise and is convine-
ed that the contract between the
Boise Project Boapd of Control and
the City of Seattle is the best that
could be obtained, in view of the fact
the Idabo Power Co. (IPCo)
withdrew from the contract and bill-
ed the Board for expenses lncurred
during the negotiations; also since
the proposed Simplot contract had
some escape clausesinit.

Simplot could not be abaolutely
sure he could sell the power to the
highest bidder since IPCo did not
have to wheel (transmit) the Lucky
Peak power over its transmission

lines as the FERC rating of the plant -

was over 80 Megawatlts of rated
generation capacity.

Actually, the Lucky Peak power
will not leave Idaho and will flow
East for use by the 20 Bonneville
Power Administratiog's (BPA)
customers by the Idaho
Falls District of BPA. Seaitle is also
a preference customer of BPA, and
as BPA has a wheeling agreement

with 1PCo. Seattle can exchange

power with BPA and receive power
from a Federal Dam closer (o Seat-
tle, and the 20 Idaho Falls Disrict
BPA customers will receive Lucky
Peak power instead of power IPCo
now wheels for BPA from Federally
generated power outside of
since they are closer to Lucky
than Seattle and electricity
follows the line of Jeast resistance;
providing another benefit due to less
transmission line losses.

The Board of Control will receive

;

a8

from two to six mills more for Lucky
Peak power than it will cost them to

BPA customers will pay BPA less for
this Lucky Peak power than if they

E
|
;

Mwerosmoﬂhpmni
from IPCO’s out of stale power sales
goes to out of state 'ltoekhnldu's._

THE PARMA REVIEW
Parma, ldaho
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-Idaho should keep more of its profits

in ldaho.

Additional facts to be considered,
is that the Boise River is a navigable
stream as it will float a log ten inches
in diameter, consequently, sale of
power from a federal dam by & public
entity holding a FERC license, such
as the Boise Project Board of Con-
trol, could possibly er probably
would come under the “Commerce”
clause of the U. S. Constitution.

Therefore, any attempt to block the
sale of Lucky Peak power to Seattle,
most likely is illegal. Also, it should

- be pointed out that the Board of Con-

trol now holds the “falling water
right” for electrical power geners-
tion at Lucky Peak and that former
Director of the 1daho Department of

Water Resources issued a State of -

Idaho Water Permit to the Boise Pro-
ject Board of Control on December 7,
1977 Permit No. 63-9019. also, addi-
tional hydro generation in the Nor-
thwest increases its systems’
reliability which benefits all of us.

~ Harold C. Miles

THE IDAHO STATESMAN
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MAR 15 1984

Bepartment of Water Resources
MEMORANDUM

TO: Phil Rassier
FROM: Pat Kole WZL
DATE: March 13, 1984
RE: Lucky Peak

Attached hereto is a note and a press release received in
this office from Harold C. Miles. Mr. Miles take the position
that the Department of Water Resources 1is obligated to issue
a_permit to the irrigators and the city of Seattle because of
some agreement between Steve Allred and the Boise Project Board
of Control. Phil, if you know anything about this, I would sure
appreciate your comments.




———
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. MAR -5 1984
To the Media:
Office of The Attorney
The position taken by those who want to place a recall provision in the WdianerRer-
mit issued by the Director of the Idaho Department of Water Resources for the production
of electricity at the proposed Lucky Peak generating plant is short sighted and misguided,

Other products grown or produced in Idaho, -such:4s apples, potatoes, beans, wheat,
corn, lambs, wool, cattle, minerals, timber and wood products are not sold subject to re-
call, neither should be electricity. After all, Idaho Power (IPCo) 2lone sold 4.8 billion
kilowatt hours (kwh) to utilities, who are not its firm power customers in 1983, without
a recall provision, and this electricity was produced primarily from Idaho water. Also,
over 90% of the dividend profit from this IPCo sale went to non-Idaho resident stockholders.
The well over one billion dollars:the Arrowrock Project Board of Control water districts
will receive from the City of Seattle for this Lucky Peak electricity will remain in Idaho,
And since Idzho wants to increase its sale of preducts, it makes good economic sense for
Idahoans to receive revenue from 2 product from which they have not had to indirectly pay
a subsidy on its production,” such 'as most agricultural products.

As a rule, in the electrical generation sale industry, when a recall provision is
tied to the sals contract, the economic value of the electricity is reduced, therefors,
if the sale of the Lucky Peak power to Seattle for the life of the contract, (50 years)
has a recall provision, Seattle most likely will reject the contraet out of hand or will
reduce the .amount it is willing to pay the Board of Control for the Lucky Peak electricity.
In addition, Seattle can buy non-firm surplus or firm surplus power from the Bonneville
Power Administration (BPA) at a kwh rate considerably less than Seattle has offered to
pay the Board of Control for the Lucky Peak power, For example, BPA sold 20:4 billion
lwh to Southwest utilities in 1983 for 10 mills kwh, which is about 25% of the rate IPCo
residential ratepayers are currently paying. :

In addition, Seattle is a winter peaking area and Southern Idaho is a summer peaking
area, which means Seattle uses most of its electricty during the winter and Southern Idaho
uses most of its elsctricity during the summer. This makes for an ideal contract, and
in my view, Idahoans could look the entire United States over and not receive as: good an
offer as Seattle has made the Board of Control,

The installation of electrical generating turbines in the Lucky Peak outlet will
save approximately $50,000 yearly maintanance charges the Army Corps of Engineers has to
pay for repairs to the outlet, also water released from the outlet will not have to be
drastically reduced while these repairs are being made, thus this Seattle Contract pro-
vides additional side tenefits for all of us,

A final point is that since the laws of pyhsics state that electricity follows the
line of least resistance and the City of Boise uses nearly three times as much electricity
as the Lucky Peak Plant will generate, this electricity will not leave the Boise Area;
and Seattle, - .by exchange of Power with BPA,: .-t .- i - : S

most likely will receive an equivalent amount of the Luck); Peak genei-ated power from
a Federal generating plant, such as Bonneville Dam, which is closer to Seattle,

The proponents of "free enterprise" should hgggtgg gbjection to seeing that IPCo
has competition, as this Seattle-Board of Control pré des IPCo; also there should be no
valid objection to the Board of Control's receil a better offer from Seattle than was.

made by either Idaho Power or Mr, plot.,

ety momt .
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e MAR -5 1984
To the Media:
Office of The Attorney
The position taken by those who want to place a recall provision in the WdlwmrEer-
mit issued by the Director of the Idaho Department of Water Resources for the production
of electricity at the proposed Lucky Feak generating plant is short sighted and misguided.

Other products grown or produced in Idaho, -such:ds apples, potatoes, beans, wheat,
corn, lambs, wool, cattle, minerals, timber and wood products are not sold subject to re-
call, neither should be electricity. After all, Idaho Power (IPCo) alone sold 4.8 billion
kilowatt hours (kwh) to utilities, who are not its firm power customers in 1983, without
a recall provision, and this electricity was produced primarily from Idaho water. Also,
over 90% of the dividend profit from this IPCo sale went to non-Idaho resident stockholders.
The well over one billion dollare.the Arrowrock Project Board of Control water districts
will receive from the City of Seattle for this Lucky Peak electricity will remain in Idaho,
And sinece Idaho wants to increase its sale of products, it makes good economic sense for
Idahoans to raceive revenue from a product from which they have not had to indirectly pay
a subsidy on "its  production,” such 'as -most agricultural products,

As a ruls, in the electrical generation sale industry, when a recall provision is
tied to the sale contract, the economic valus of the electricity is reduced, therefore,
if the sale of the Lucky Peak power to Seattle for the 1life of the contract, (50 years)
has a recall provision, Seattle most likely will reject the contract out of hand or will
reduce the .amount it is willing to pay the Board of Control for the Lucky Peak electricity.
In addition, Seattle can buy non-firm surplus or firm surplus power from the Bonneville
FPower Administration (BPA) at a kwh rate considerably less than Seattle has offered to
pay the Board of Control for the Lucky Peak power, For example, BPA sold 20.4 billion
kwh to Southwest utilities in 1983 for 10 mills kwh, which 1s about 25% of the rate IPCo
rasidential ratepayers are currently paying. ;

In addition, Seattls is a winter peaking area and Southern Idaho is a summer peaking
area, which means Seattle uses most of its electricty during the winter and Southern Idaho
uses most of its elsctricity during the summer. This makes for an ideal contract, and
in my view, Idahoans could look the entire United States over and not receive &s; good an
offer as Seattle has made the Board of Control.

The installation of electrical generating turbines in the Lucky Peak outlet will
save approximately $50,000 yearly maintanance charges the Army Corps of Engineers has to
pay for repairs to the outlet, also water released from the outlet will not have to be
drastically reduced while these repairs are being made, thus .this Seattls Contract pro-
vides additional side benefits for all of us,

A final point is that since the laws of pyhsics state that electricity follows the
line of least resistance and the City of Boise uses nearly three times as much electricity
as the Lucky Peak Plant will generate, this electricity will not leave the Boise Area;
and Seattls, .by exchange of Power with BPA,: .~ .- i - Sy

_- - - _

most likely will receive an eqﬁivaleﬁt amount»sfhih;-Lﬁcky Peak ganefatad power from
a Federal generating plant, such as Bonneville Dam, which is closer to Seattls.

The proponents of "free enterprise" should haya.n gbjection to seeing that IPCo
has competition, as this Seattle-Board of Contro provgﬁes IPCo; alsc there should be no
valid objection to the Board of Control's recei a better offer from Seattle than was
made by either Idaho Power or Mr. plot, ;

Respectfully sabmitted, ,é y




December 5, 1979

Boise Project Board of Control
214 Broadway
Boise, ID 83702

Attention: Mr. Gharring
Gent lemen:

Re: Application for Permit No. 63-9019
Boise Project Board of Control

I'ha I have corresponded with you on December 7, 1977 and on December 19,
1978 relative to the above referenced application for power generation at
Lucky Peak Dam. The anplication currently is being held by the Department
pending issuance of a FPC license and other agreements necessary for the
Boise Project Board of Control to proceed with the development of the pro-
posed water right. To date, I have received no response to either letter.

Please advise me of progress to date before March 1, 1980, or the
epplication may be viewed as filed for speculative purposes and may be
voided pursuant to Section 42-204, ldaho Code.

If you have questions relative to this letter, please contact me.

Sincerely,

C. STEPHEN ALLRED
Director




December 19, 1978

Boise Project Board of Control
214 Broadway ‘

Boise, Idaho

Attention: Mr. Gharring

Gentlemen:

Our last correspondence with you in connection with the above
referenced permit application was on December 7, 1977. In that
correspondence, we indicated that the application could be approved
pending issuance of an FPC license and completion of any other agree-
ments necessary for the Boise Project Roard of Control to use Lucky
Peak Dam for power generation.

Piaase advise this office of progress to date in the completion
of these matters.

Sincerely,

C. STEPHEN ALLRED
Director

CSA:LGS:rf

&%ﬁﬁﬁiﬁj

o




/%{'f“’ZJ Zﬁzez/d';/é'i'~e: 1/

,-December 7, 1977 .

r: ) s

o Z'U Yo ki

I |
{B/e Permit No. 63-9019 ,/7@ 7L(.r.r o -

. “Rbise Proicet Poard of Control
i. 214 Broadway
¥ ?Qiso. Idaho 03707

N
CZAttne  Mr, Gharrino
ﬂ“GentIemen:

.Ihe department of “ater Resources has reviewed your anplication pumber €3-9019
' '?or power productio;n at Lucky Peak Dam. The Department has determined that
! tha requested water fs available to he appropriated for power produrewnn at

i the dam Yocatfion.

Your application will ke approved pending issuance of an FPC Ticanse ang
. completion of any other agreements necessary for tha Naise Prajnct "nard n7
\Control to use Lucky Peak dam for power production.

'LPlease keep the Department informed of your progress in acquiring the -
' 1icense and agreements.,

Very truly,

C. STEPHEN ALLRED
Director

CSA:DBS:jfr




Ey RONZELLAR
The ldaho Statesman

The state Water Resources
Boanrd declined Tuesday to block
a plan by five Idaho irrigation dis-
tricts to sell power to a Seattle
utility, but did ask the Legislature
to consider laws governing future
energy sales.

Water Resources Director Ken
Dunn, however, said he had not
decided whether the water permit
sought by the five districts is in
the public interest, as required by
state law, because the power
would be sold outside Idaho.

Attornevs for the Boise Project
Board of Control said a recent
U.S. Supreme Court case makes it
doubtful the state could interfere
with a contract between the irri-
gators and the City of Seattie.

The Board of Control repre-
sents the five districts, which
jointly own a federal license to
generate electricity at Lucky
Peak Dam east of Boise. The dis-
tricts tentatively agreed last
week to sell power to Seattle City
Light.

Two representatives of a group
of 36 irrigation districts not in-
cluded in the Lucky Peak negotia-
tions asked the board to block the
Seattle agreement. Group
man Harry Vogt of Eagle said a
new contract shotld be drawn up
that would spread the benefits to
all Boise River water users.

The board took no action on the
complaint. Board member Gene
Gray of Payette said after the
meeting that the dispute over the
license is between water users
and not something in which the
state should become involved.

Ray Givens, attorney for the
Board of Control, said the irriga-
tors tried for several years to sell
the power to Idaho Power Co., but

could not negotiate an agreement
satisfactory to all five districts.

*The districts share your feel-
ings on this,”” Givens told the
water board. “*That is why they
worked so long with Idaho Power
Co., right up until the last min-
ute.”

Water Resources Board mem-
ber J.D. Williams, a Presten at-
tomey, acknowledged that the

state may lack the authority to
limit power sales because inter-
state commerce is regulated by
the federal government.

Williams authored a resolution
urging the Legistature to consider
laws to clarify the state's author-
ity, giving the water board guid-
ance in future cases of power
sales outside 1daho,

The board passed the resolu-

 tion, along with a statement urg-

ing the Water Resources Depart-
ment to consider goals in the 1976
State Water Plan when issuing
water permits for new hydroelec-
tric plants,

Dunn said after the meeting
that he will meet with representa-
tives of the five districts to seek
an agreement to return the power
to ldaho if it i ;reeded in the fu-
ture,

He said he raised the issue be-
cause the water board in Decem-
ber refused to provide state reve-
nue-bond financing for a hydro-
electric plant near Murtaugh, in
which the developer planned to
sell the power out of state.

Ottis Peterson of Boise, a land-
owner in one of the five districts,
said the power generated at
Lucky Peak probably will be used
by public power cooperatives and
municipalities near Burley and
Idaho Falls through a power ex-
change between Seattle and the
Bonneville Power Administration.

Seattle would still receive
major benefits from the project,
however, or the utility would not
have become involved, Dunn re-
plied.

“How much of it will leave the
state is something you can't
measure,” Dunn said.

Asked what would happen if de-
lays keep the districts from start-
ing the project by June 1, as re-
quired in the federal license, Gi-
vens said the Federal Energy
Regulatory Commissicn probably
would cancel the license and seek
new proposals, ‘

“There undoubtedly would be
no shortage of applicants,” he
said, including irrigation districts,
private utilities and municipali-
ties such as Seattle and San Fran-
cisco.

‘Seattle’s Lucky Peak bid
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Lucky Pe.;k power play

Seattle utility endorsed for v

BOISE (UPI) — The leaders of five southwestern
Idaho irrigation districts have agreed to pursue a
long-term venture with Seattle City Light to build an
80-megawatt power plant at a dam near Boise.

The Boise Project Board of Controt voted unanimously
Tuesday to urge members of all five irrigation districts
to approve the tentative agreement for the Lucky Peak
Dam project.

Directors of two of the irrigation districts met Tuesday
to endorse the Seattle offer. Three others were set to
conduct similar sessions Wednesday.

Board Chairman Gerald Guentz said the decision in
favor of the Seattle plan virtually eliminates the chance
that ldaho industrialist J.R. Simpiot or any ether builder
could get back into the bidding before the irrigators’
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federal hcense for the hydro profect expires July 1.

The irrigation districts jointly own the license to
produce power at the dam, which is abeut 15 miles east
of Boise at Lucky Peak Reservoir. -

The board had been told Simplot's offer would have
provided more income in the first 20 years of the
contract. with the Seattle City Light offer holding an
edge once construction cests had been paid.

implot consultant Harry Hosy said the Seattle
proposal would provide income of $1.3 billion over 50
Years, compared Lo $1 billion under the Simplot plan.

Ray Givens, attorney for the irrigation beard, said he
probably would recommend each district conduct a
special election so members could ratity the pact.

Guentz said he greferred the Simplot offer to arrange
finaneina and find canipactars over that of Seattle City

THE DALY BEE
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Light, but he bowed to the wishes of other boan
members in the hope of maintaiing a unanimon
negotiating front.

ut other members said they were persuaded by |
presentation last week by investment counselors of thi
municipal utility.

Warren Tolmie of the Wilder Irrigation District sai
there were ‘'too many escape clauses” in the Simplo
offer. including one that would have atlowed terminatioe
of the agreement if no buyer for the electricity wer¢
found in three vears.

Simplot said he would not get into a bidding war ovet
the project.

1 said | was willing to ﬁamblc about $10 million to $12
million, and that’s about all [ can say,” he said.

¥

lucky Peak hydro project *

the contract will look like,
other than the dollar end,”

The panel recently refus-
W grani

ed

districts’ water right ap-

ow interest pllcali()n until officials sett)-

issue no permit,”’
Waler Resources Depari-
ment Director Ken Dunn
said Thursday he may block
a plan by flive irrigation
distriets to build a
hydroelectric project at
Lucky Peak Dam with Seat-
tle City Light.
Dunn said he may refuse

to grant the districts a

water permit at the Boise
River site unless Idaho has
first ciaim to the electricity
during a shortage in the
slate.

Dunn said.

The Boise Project Board
of Control, which is com-
prised of the five districls,
has given initial approval to
entering a contract with
Seattle City Light to develop
an B0-megawatt power plant
at the dam east of Boise.

The agreement now must
be approved by the flive
districts.

*] got word to the Boise
Project that the question
would come up whether this

another state,” Dunn said.

He suggesied board
members insert in their
contract a provision ensur-
ing tdaho would receive
power [rom the project
when needed.

Board Manager Royse
Van Curen said the srriga-
tion districts would like 1o
provide some of the power
to ldaho users, but contract
terms have not been decid-
ed yet.

“*“We have no idea what

ONTARIO
ARGUS OBSERVER
Ontario, Oregon

*

JAN 27 8¢

Van Curen said.

Seattle City Light officials
have said they may try o
exchange the power for
electricity from a
generating source closer to
their customers or transmit
it directly over Bonneville
Power Administration
lines.

Dunn said he fears all the
energy would leave the
state, which would violate
the philosophy of the state

Water Resources Board.

financing to an applicant
seeking to develop a
hydroeleciric project mear
Bliss, with plans to sell the
energy to the same
Washington utility.

“The board said there
waould be no financing under
the bond program uniess
therc was a mechanism for
(Idaho) citizens to recall
the energy.” {unn said.

Dunn said the department
has postponed granting the

IDAHO PRESS - TRIBUNE
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ed a contract for sale of the
power.

The districts, which have
oblained a federal power
license for the project, con-
sidered developing the pro-
ject with ldaho Power Co.

Those plans were scrap-
ped when offers were made
by, Simplot Co. and Seattle
City Ligint.

Dunn said he would notify
the beard “fairly soon’ en
whether ils water tight ap-
plication will be granted.
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Benefits of Lucky Peak-5Seattle contract

Editor, The Statesman:

! have fcllowed the subject of elec-
trical generation at the Lucky Peak
Dam closely, and 1 am convinced
that the contract between the Boise
Project Board of Controt and the City
of Seattle :s the best that could be ob-
tained in view of idaho Power Co.’s
withdrawal from the picture, The es-
cape clauses m a contract that J.R.
Simplot proposed are another reason
Ifeeiastido.

Actually, the Lucky Peak power
will not lzave Idaho, but will flow
east for use by 20 Bonneville Power
Administration customers super-
vised by the Idaho Falls District of
BPA. The city of Seattle is also a
preference customer of BPA, and as
BPA has a transmission agreement
with Idaho Power, Seattie can ex-
change power with BPA and receive
power from a federal dam closer to
Seattle.

The Board of Control will receive
from 2 to 6 mills more for the Lucky
Peak power than it will cost to pro-
duce it, and the BPA customegs in
southern !daho will pay BPA less for
this power than if they purchased it
directly from the Board of Control,

Thus, this transaction aiso benefits
Idahoans as they will be receiving
power al a cheaper rate than if they
bought 1t from an investor-owned
utility such as Idaho Power Ce. or
Utah Power Co. -

A point also to be considered is that

these BPA customers use maore
power than 15 produced by the fed-
eral dams in southemn idaho. Hence.
this contract conforms with the State
Water Plan in that it reduces Idaho's
reliance on power iImports.

Idaho Power sold 4.3 billion kiio
watl-hours of elctricity out of state i
1983, and is considering building &
transmission line to sell surplus
power to California. The Board of
Control should not be criticized for
consummating an agreement with
Seattle; its contract, too, will brng
outside money into idaho, and its
profir will remain in Idaho, whereas
over 93 percent of Idaho Power's div-
idends are paid to out-of-state
stockholders. Idaho should keep
more of ts profits in Idaho.

The Boise River 15 a navigable
stream, so the saie of power from a
federal dam by a public entity hotd-
ing a Federal Energy Regulatory
Commission license probably would
come under the “commerce’ clause
of the U.S§ Constitution. Therefore,

?&t to block the sale of
ckv k power to Scattle most
hl«el‘« is illegal.

JFmsﬂly,bad\ in 1977 the director of
the ldaho Department of Water Re-
sources promlsed 1o I1ssue a sfate
water permit to the Board of Conirel’
when it received 1Its power-generai-
ng license from the Federa) Energy
Repulatory Commission. — HAR
QLD C.MILES, Nampa



=z
;F:?:(/-"/?/

HYDROPOWER POLICY

SECTION 1. That Chapter 2, Title 42, Idaho Code, be and the same is hereby
amended by the gddition of a NEW SECTION, to be known and designated as
Section 42-206 » 1daho Code, and to read as follows:

42-206{?) No application for permit to appropriate water for hydropower
generation purpose shall be hereafter granted unless the director of the
department of water resources finds that the provisions of contracts and
agreements for sale or use of the energy insure that the energy is available ’,49
for use in the state of Idaho at such time as it is projected by the director [ﬁfr—
of the department of water resources with the advise of the Idaho public
utilities commission to be needed within the state of Idaho. Applicants for
permit to appropriate water for hydropower generation purposes shall provi
to the director of the department of water resources a copy of any and a
contracts and agreements providing for the long-term sale of electricgd energy
from the facility proposed to be developed. The director shall reyfew the
contracts and agreements to insure that provisions such as, butafot limited Qfaﬂ?a
to, the following have been included to insure that the energy is made J?Vl‘
available for use in Idaho: (1) A first right of refusal“tor uses/within the
state of Idaho, (2) a recall of the energy for use in the state of Idaho, (3)
exchange provisions whigh-make other energy available for use within the
state of Idaho, o a termination date that will cause the contract or

agreement to Tenegotiated.at a time before the energy is projectéd to be
use within the state - ONRYYEI &

No multi-year contract or agreement for sale or use of energy generated
under a permit or license hereafter granted to appropriate water may be

initiated, renewed, changed or amended without a certification by the director

of the department of water resources that such new, renewed, changed or amended
contract or agreement has provisions to insure that the energy is available

for use in the state of Idaho at such time as it is projected by the director

of the department of water resources with the advise of the Idaho public
utilities cqoumission to be needed for use within the state of Idaho. The sale t)

and resale firm and dump power during the year to other electric utilities
and to cities or other public authorities for distribution to the ultimate
customer is permitted on an annual basis.

SECTION 2. An emergency existing therefor, which emergency is hereby declared

to exist, this act shall be in full force and effect on and after its passage
and approval.




RESOLUTION

WHEREAS the Idaho Water Resources Board has adopted & policy
for hjdroe]ectric water development projects which provides that in pro-
jects in which the Board is involved there may be restrictions imposed on
the use of this electricty outside of Idaho which are deemed in the public
interest, and

WHEREAS it now appears that there are major hydrcelectric pro-
jects in which the IWRB is not a party which involve propcsals for the
sale of generated power outside of Idaho, and |

WHEREAS there appears to be a need for the Legislature to pre-
scribe additional legislation establishing reasonable restrictions on.

projects in which the Board is not a party or providing assistance,

..

NOW THEREFORE the Board urgently requests the Legislature now
in session to review the laws regulating the use of Idaho water for hydro-
“electric generation to determine if additional legislation is necessary to

restrict the sale of Idaho hydroelectric power outside the State of Idaho.
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RESOLUTION OUTLINING IWRB POLICY FOR
HYDROPOWER PROJECTS
IN THE STATE OF IDAHO

WHEREAS, the Idaho Water Resource Board is charged by

Article 15, Section 7 of the Idaho Constitution with the vower

to formulate and implement a state water plan for optimum
development of water resources in the public interest; and

WHEREAS, Section 42-1731, Idaho Code declares that the

welfare of the people of Idaho is dependent upon comservation,
development and optimum use of water resources to be achieved
through coordinated, integrated, multiple use water resource
policy, and 7

WHEREAS, the Idaho State Water Plan as adopted by the Idaho
Water Resource Board in 1976 and as amended in 1682, is a coord-
inated integrated, multiple use policy and calls for reducing
Idaho's reliance upon imported electric power by promoting and
encouraging projects and programs which provide for the develop-
menfﬂbf‘new electrical energy and more efficient use of existing
energy sources and providing a regulatory climate and incentives
which will encourage development of hydropower sites that are
economically feasible and environmentally acceptable,

NOW, THEREFORE, BE IT RESOLVED that the Idaho VWater Resource '
Board will encourage and assist those hydropower projects which
provide for the development of new electrical energy resulting in
a reduction in the reliance upon imported electric power which are
economically feasible and environmentally acceptable; and

BE IT FURTHER RESOLVED that the Dlﬁctor of the Idaho Depart-

ment of Water Resources is directed to tjhwmﬁs as may be
| APR OQ‘EHB
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neceésaryto'develop mutually acceptable terms and conditions
for power sales agreements, financial agreeménts or other agree-
ments and requisite governmental approvals inclucing the right of
first refusal limitations on licenses including termination, &nd
tﬁe recall of power for use in Idaho which shall preserve to the
citizens of Idaho the long term benefits of a hydropower projiect
and that such agreements,_representations and certificaticns be
presented to the Idaho Water Rescurce board for a finding and
determination that the hydropower project is a public purpose -
and promotes the public interest, and

BE IT FURTHER RESOLVED that as part of this policvy all
hydroelectric water rights invclved in these projects shall be
subordinated to all other beneficial uses as described in the
STATE WATER PLAN.
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Gene Hess secures one of his cows as Dr. Clarence Siroky -

wslrUrl I s # uuy

gives her a shot of vaccine. Siroky and Hess have vac-

‘Water board refuses to block Seattle’s Luc

By RON ZELLAR
The Idaho Statesman

The state Water Resources
Board declined Tuesday to block
a plan by five Idaho irrigation dis-
tricts to sell power to a Seattle
utility, but did ask the Legislature
to consider laws poverning future
energy sales.

Water Resources Director Ken

m, however, said he had not
.ided whether the water permit

sought by the five districts is in
the public interest, as required by
state law, because the power
would be sold outside Idaho.

Attorneys for the Boise Project
Board of Control said a recent
U.S. Supreme Court case makes it
doubtful the state could interfere
with a contract between the irri-
gators and the City of Seattle.

The Board of Control repre-

‘sents the five districts, which

jointly own a federal license to
generate electricity at Lucky
Peak Dam east of Boise. The dis-
tricts tentatively agreed last
week to sell power to Seattle City
Light.

Two representatives of a group
¢ 3 irrigation districts not in-
¢ .edinthe Lucky Peak negotia-
tions asked the board to block the
Seattle agreement. Group spokes-
man Harry Vogt of Eagle said a
new contract should be drawn up
that would spread the benefits to
all Boise River water users.

cinated about 450 head of cattle in the past two days on
Hess’ Double Diamond Ranch in Horseshoe Bend.

" News,

hatchery last Friday. A picture of -

Parker with a net of several dead _
fish appeared in Sunday’'s T:mes-
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1976 plan upheld for lrr/gatlon over power us

Idaho should continue to allow
new irrigation from the Snake
River unless it changes the goals
in the State Water Plan, the Idaho
Water -Resources Board -said
Tuesday.

During its monthly meeting in
Boise, the board passed a resolu-
tion saying the 1976 plan's provi-
sion for a minimum stream flow
of 3,300 cubic feet per second in
the river at Swan Falls supports
new irrigation over ‘use of the

‘water to generate cheap power.

Board member Reed Hansen,
an Idaho Falls irrigator, said he
proposed the resolution because
Idaho Power Co. has contended

the state has no policy giving new
irrigation priority over power.

* A court case and several pieces

of legislation are pending to deter-

mine whether Idaho Power's
water rights of 8,400 cfs at Swan
Falls should be subordinate to
other water uses, such as jrriga-
tion.

The 1976 water plan called for
development of 850,000 new farm

acres by the year 2020.

“*Maybe this plan is obsolete
now,” Hansen said. “"But it is our
adopted - plan and this should
make perfectly clear we endorse
subordination down to 3,300 cfs.”

The 3,300 ¢fs minimum also bro-
tects Idaho Power and sportsmen
by assuring that the river will not
be dried up, Hansen said.

In a related move, the water
board expressed support for
House Bill 459, a bill written by
Attorney General Jim Jones and
addressing the Swan Falls contro-

" versy.

Jones® bill, which is backed by
Gov. John Evans, would subordi-
nate power rights while requiring
the state Water Resources De-
partment to consider impacts on
electricity costs when considering
applications for new water per-
mits.

" Hansen said the water board

might be willing to consider rais-

ing the minimum flow if new stud-
ies show that Jeaving more water
in the river is in the state’s best
interest.

Arizona and other western
states have been forced to cut off
water for irrigation, Hansen ac.
knowledged.

But Arizona has only 2.8 million '

acre-feet of water passing
through its borders per year, he
said, while Idaho allows more
than 30 million acre-feet a year in
the Snake River to flow past Lew-
iston and into the Columbia River.

The board took no action on the
complaint. Board member Gene
Gray of Payette said after the
meeting that the dispute over the
license is between water users
and not something in which. the
state should become involved.

Ray Givens, attorney for the
Board of Control, said the irriga-
tors tried for several years to sell
the power to Idaho Power Co., but

At -

Phone firm shuts doors;
BBB, police investigate

Diat International, a firm that sold long-distance telephone -
service at a discount, has closed its office at 4696 Overland Road.
Buise Manaper Jermy Cartwright said that he and a secretary
o were dispussed on Monday and he was ordered to cloca tha

could not negotiate an agreement
satisfactory to all five districts.

“The districts share your feel-
mgs on this,” Givens told the
water board, “That is why they
worked so long with Idaho Power
Co., right up until the last min-
ute.”

Water Resources Board mem-
ber J.D. Williams, a Preston at-
torney, acknowledged that the

state may lack the authority to
limit power sales because inter-
state commerce is regulated by
the federal government.

Williams authored a resolution
urging the Legislature to consider
taws to clarify the state’s author-
ity, giving the water board guid-
ance in future cases of power
sales outside Idaho.

The board passed the resolu-

tion, along with a statement urg-
ing the Water Resources Depart-
ment to consider goals in the 1976
State Water Plan .when issuing
water permits for new hydroelec-
tric plants.

Dunn said after the meeting
that he will meet with representa-
tives of the five districts to seek
an agreement tc return the power
to Idaho if it is needed in the fu-

Ada coroner decides.not to run,
considers other polltlcal offices

Ada County Coroner Mike John-
son announced Tuesday ihat he

~will not run far alanfine ta n

plished what he wanted to do as
coroner — improve the renutation

“pitiful and disgusting.” B

In the same articie, Magic

ings owner Ken Ellis said the
pattem was normal.

%.
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i‘r He said he raised the issue be-

J~eause the water board in Decem-
Q Ber refused to provide state reve-

nue-bond financing for-a hydro-
“electric plant near Murtaugh, in
‘which the developer planned to
sell the.power out of state,

Ottis Peterson of Boise, a land-
owner in one of the five districts,
said’ the power generated at
Lucky Peak probably will be used
by public power cooperatives and
municipalities near Burley and
Idaho Falls through a power ex-
change between Seattle and the
Bonneville Power Administration.

Seattle would .still receive
major benefits from the project,
however, or the utility would not .
have become involved, Dunn re-

plied.

“How much of it will leave the
state is something you r=n’t
measure,” Dunn said. '

Asked what would happen if de-
lays keep the districts from start-
ing the project by June 1, as re-
quired in the federal license, Gi-
vens said the Federal Energy
Regulatory Commission probably
would cancel the license and seek
new proposals.

““There undoubtedly would be
no shortage of applicants,” he
said, including irrigation districts,
private utilities and municipali-
ties, such as Seattle and San
Francisco,

Bureau warns
of pornography
in magazine

ldaho rcsndems should beware

P~ b~
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sources Bolrek ting a deluge
lof applications for its tax-free band
financing on hydropower projects,
wants state electric utilities to have
some right to buy the power any of
those facilities might produce.

Board members say they believe
utilities providing power to the state
should have either the first right of
refusal or a so-called “right of recall”
on power generated by hydroelectric
plants financed with its bonds.

Under f{irst right of refusal,
operators of a bond financed project
would have to give 1daho power com-
panies the first chance to buy their
power. They could then sell to out-of-
state buyers whatever power Idaho

companies don't want. t

A “right of recall,” according to
Wayne Haas, administrator of the
state division of resource analysis,
would give utilities that don’t ad
ditional power now the right ¢
reclaim power being generated by
private facilities in the future when
they will need it. In the meantime,
those private, generators could sell
theif power to anyone they wish: )

The Water Resource Board's deci-

B e

"

oard

bond agreements with hydroelectric
developers came Tuesday as it open-
ed the way for negotiations toward
ggisible issuance of $55 million in
ds to finance a hydroelectric

power plant at Star Falls en the Snake
;ldl:g near Murtaugh in south-central

In addition, the board a%pmved a4
million bond issue for the
Corp., which operates the system ser-
ving the state’s largest city. The
money will be used to improve,
rehabilitate, construct and acquire
facilities for the system.

The bond issue is the largest yet ap-
proved by the board.

pise Waker-

e .

POST . REGISTER
IDAHO FALLS

DEC 14 1995

expects deluge

-
d ho?(W?t:rZ:n togsh for such terms in any

But developers of the Star Falls pro-
ject are the first to express interest in
securing bond financing for a major
hydroelectric project, Haas said
Negotiations spanning the next six
months to & year will cover the
board’s concern that state utilities

have access to the power that would
be generated by the 30 megawsatt
facility, he said.

Although the board wants to place
conditions on projects financed with
its bonds, officials believe they would
be countered by the interest rate on
board bonds, which runs about a third
lower than the rate charged by con-
ventional lenders.
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