Diversion Closure Aereement
(RHunt)

This Agreement is entered into this fﬁﬂday ofl, , 2002 by and between Ryan Hunt, the Idaho

Department of Fish and Game and the Custer So Water Conservation District.

RECITALS

A. Whereas, the Landowner owns certain real property that is designated as tax assessor parcel
RP14N19E357201 within Township 14 North, Range 19 East, Section 35, Boise Meridian in Custer
County Idaho and within the Custer Soil and Water Conservation District boundaries, as depicted in
Exhibit A, attached hereto and by this reference made a part hereof; and,

B. Whereas, the Landowner irrigates a portion of the lands describéd in Exhibit A with water
diverted from the Salmon River under the water right no. 72-04192B with a point of diversion located
in Lot 9 section 35, Township 14 North, Range 19 East B.M. (the “Diversion”) and with a place of use '
described in that certain partial decree in Twin Falls County Case No. 39576 dated February 12, 2002
(a true and correct-copy of which is attached hereto as Exhibit B and incorporated herein) as 14 acres
within Lot 6, section 35, Township 14 North, Range 19 East B.M. (the “Present Place of Use™).

C.  Whereas, the CSWCD is a Soil and Water Conservation District organized and existing under
and by virtue of the Soil Conservation District Law, Title 22, Chapter 27 of the Idaho Code. The
CSWED has the authority to enter into this Agreement in accordance with Idaho Code Section 22-
2722. The IDFG through its fish and wildlife program, can enter into agreements for the purpose of
enhancing habitat of fisheries indigenous to this area and also for water conservation; and,

D. Whereas, CSWCD and IDFG jointly administer a program in Custer County for enhancing
habitat of fisheries indigenous to this area and also for water conservation, and as part of such program
and as part of such program, CSWCD and IDFG wish to establish the terms and conditions for the
permanent closure and removal of the Diversion by Landowner and for the permanent cessation of
irrigation of the Subject Property, and to establish the compensation to be paid to Landowner therefor.

IN CONSIDERATION OF THE PROMISES STATED IN THIS AGREEMENT, THE PARTIES
AGREE AS FOLLOWS

ARTICLE 1. DEFINITIONS

-~
/

a. The term “Agreement” means this Agreement along with the accompanying exhibits
labeled “A” through “D.” ]
b. The term "CCSWCD" means the Custer Soil and Water Conservation District, P.O. Box

3085, 1258 Pleasant Ave, Challis, Idaho 83226.

c. The term “IDFG” means the Idaho Department of Fish and Game, 600 S. Walnut St,,
Boise, Idaho 83707, by and through its authorized representatives.

d. The term “Landowner” or “Landowners” means Ryan Hunt, a married man dealing

with his sole and separate property, whose address is P.O. Box 719, Challis, Idaho 83226, and any
successor in interest.
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€. The term “Diversion” means the point of diversion of water from the Salmon river
under right no. 72-04192B, as of the date of this Agreement, which point of diversion is located in Lot
9 section 35, Township 14 North, Range 19 East B.M.

f. The term “Subject Property” means the Present Place of Use as described in Recital B
above.

ARTICLE 2. REMOVAI AND CLOSURE OF DIVERSION — CESSATION OF IRRIGATION

a. Removal and Permanent Closure. Landowner has caused or shall cause the removal and
permanent closure of the Diversion, to be completed no later than thirty (30) days from the date of this

Agreement. Upon completion of the removal and permanent closure of the Diversion, and thereafter
the Subject Property shall no longer be irrigated.

b. Compliance with Applic;ble Law. Landowner shall comply with all applicable state,

federal and local laws govemning the construction necessary for the removal and permanent closure of

the Diversion.
¢. NA

d. Inspection and Confirmation. Landowner shail provide CSWCD/IDFG with before and
after photographs documenting the removal and permanent closure of the Diversion.

ARTICLE 3. CONSERVATION EASEMENT

~a. Grant of Easement. To ensure the permanent closure of the Diversion and the cessation of
irrigation as set forth in Article 2. above, Landowner shall execute and deliver to CSWCD/IDFG a

" Conservation Easement in the form of Exhibit C hereto.

b. Priority of Conservation Easement and Title Insurance Contingency. The Conservation
Easement shall be first in time and right as against all claims and encumbrances on the Subject
Property. The obligation of CSWCD/IDFG to pay any of the sums set forth in this agreement is
conditioned upon the ability of CSWCD/IDFG to acquire a policy of title insurance insuring the
Conservation Easement as prior in time and right to all other claims, and containing only those
exceptions numbered 1- 10, 14 & 15 set forth in the Commitment for Title Insurance, a true and correct
copy of which is attached bereto as Exhibit D, and incorporated herein. Landowner shall have the
obligation to acquire necessary subordinations or releases from existing mortgage holders or other
claimants against the property, as well as the consent of Landowner’s spouse. '

ARTICLE 4. PAYMENT BY CSWCDADFG

a. Pavment by CSWCD/IDFG, Generally. Under the terms and conditions set forth below, and
upon completion of the permanent closure of the Diversion and verification thereof by CSWCD/IDFG,
and upon the execution and delivery of the Conservation Easement, CSWCD/IDFG will pay the sum
of $30,000.00 to, or for the benefit of, Landowner as full compensation for the Conservation Easement.

b. Payment of Invoices. Landowner shall be responsible for payment to any contractors for the
cost of closure.
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c. NA.

ARTICLE 5. INSPECTIONS

Landowner shall allow CSWCD/IDFG or their agents to inspect the Subject Property for a
period of 20 years from the date of this agreement to insure the diversion remains closed and the
Subject Property remains un-irrigated. The inspections authorized under this subdivision shall be on-
the-ground inspections and shall be limited to no more than two per calendar year. The
CSWCD/IDFG will schedule the inspections with the Landowner as described in the Conservation
Easement attached as Exhibit C. The Landowner may accompany the above parties during the on-the-
ground inspections. The foregoing does not address the procedures for, or the limits applicable to,
visual inspections from a boat or from the air. £\Io limitations apply to such inspections.

ARTICLE 6. INDEMNIFICATION

Landowner, shall indemnify and hold harmless the CSWCD/IDFG and it’s representatives
against and from any and all demands, claims and liabilities of every nature whatsoever arising directly
and indirectly from or in any way connected with Landowner’s performance under this Agreement.

. ¥’

ARTICLE 7. TRANSFER OF POINT OF DIVERSION ~~ ~

a. Apphcatlon to Transfer. The parties hereto acknowledge that Landowner may apply for the
transfer of the point of diversion for water right no. 72-04192B, through the procedures established by
the State of Idaho, Department of Water Resources, provided however, approval or rejection of this

application is in not any way connected to this Agreement nor does it change the terms of the
Agreement.

. + -
b. No Intent to Abandon Water Right. The parties hereto acknowledge that Neither the terms
of this Agreement nor performance of any of the actions contemplated hereunder shall be construed as
evidence of intent to abandon or forfeit any portion of water right no. 72-04192B.

ARTICLE 8. TERMINATION OF AGREEMENT - REMEDIES UPON BREACH

a. Termination for Convenience. This agreement may be terminated by either party, prior to
commencement of removal of the Diversion upon written notice to the other party.

b. Breach. In the event Landowner fails to complete removal of the Diversion, or fails to
comply with any other term, covenant or condition hereof applicable to Landowner, CSWCD/IDFG
shall have the following rights; cumulatively:

1. The right to terminate this agreement after notice to Landewner of the basis for such
termination and the failure of Landowner to cure the same within thirty (30) days of mailing of
such notice, and upon such termination, CSWCD/IDFG shall have no further responsibility
under this agreement;

2. The right to specifically enforce the terms, covenants and conditions hereof
applicable to Landlord in a court of competent jurisdiction in the State of Idaho.

3. Such other remedies as are available at law or in equity.
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ARTICLE 9. GENERAL PROVISIONS

a. Entire Agreement. This Agreement sets forth all the covenants, promises, provisions,
agreements, conditions, and understandings between the parties and there are no covenants, provisions,

promises, agreements, conditions, or understandings, either oral or written between them other than are
herein set forth.

b. No Third Party Beneficiaries. This Agreement is not intended for the benefit of any third
party and is not enforceable by any third party.

c. Severability. If any provision of this Agreement is determined by any court of competent
jurisdiction to be invalid or otherwise unenforceable, all remaining provisions of this Agreement shall
remain in full force and effect.

d. Applicable Law. All parties agree that this Agreement shall be governed by, and construed
in accordance with, the laws of the State of Idaho.

e. Jurisdiction. All i)arties agree that any the courts of the State of Idaho have junsdiction to
interpret and enforce the provisions of this Agreement.

f. Effective Date. This Agreement shall take effect on the date of the last signature subscribed
to the Agreement. The term of the Conservation Easement is perpetual.

e
g. Section Headings. The section headings appearing in this Agreement are not to be
construed as interpretations of the text but are inserted for convenience and reference only.

h. Counterparts. Multiple counterparts of this agreement may be executed by the parties and each
such counterpart shall be deemed an "original” for all purposes. :

@xy\ /\*\km;r' Date;_J=10= 9%

Ryan%mt '
w ?‘EAL—. Date:_)~-{S-~aol

Custer Soil and Water Conservation District

Chairman
/Q. M/\Lﬁ/ Date: 7-'/9" 0&
aho Department of Fish and Game

Spousal Consent: The undersigned spouse of Ryan Hunt hereby consents to the above agreement
with respect to any claim the undersigned may have to the subject real property.

. —— bate: *
Spou: -
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Exhibit A to Diversion Closure Agreement

Real Property Description

Page 8
| Commitment No. 10732 .
 SCHEDULE C | |
The land referred to in this commitment is sxma:ed in the State of Idaho, Comry of Custer and i is
described as follows: : :

 TRACTL:

TOWNSHIP 14 NORTH, RANGE 19 EAST, BOISE MERDDIAN CUSTER COUNTY, DAHO.

Section 35:  That part of Lot 6 South of a line running West from a pomt 396 feet Sowth of the
center of Secuon 36.

TRACT I:

A tract of land situated in Govemment Lot 9, Township 14 North, Range 19 East, Boise Merdmn, o
Custer County, State of Idaho; being more particularly described as follows

Beginning at the Northeast commer of said Government Lot 9, said pcmt bcmg North 0"92‘24" West,
131727 feet from the South quarter comer of Section 35, Township 14 North, Range 19 East, Boise -
Meridian; thence South 0°02'24' East, 31.11 feet to a point lying on an existing fence; thence
North 89°08'35" West, 1289.48 feet on oy along said fence to a point on the fght bank (looking

- downstream) of the meander channel of the Sabmon River; thence leaving said fence line North
30°56'38" East, 0.57 feet along said right bank to a point Lying on the North line of Government Lot -
9; thence North 89°25'46” East, 1289 07 feet along said Nerth Imeto the POM CF
BEGINNING. '



Exhibit B to Diversion Closure Agreement

Partial Decree in Twin Falls County Case No. 39576 dated February 12, 2002



Sent By: WATER RESOURCES; 2083275400; Apr-8-02 10:50AM; Page 2/4

- S A
IR 12 B g 30
GISTRIST RT3k
R i
FiLED. 3

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE C_OUNTY OF TWIN FALLS
In Re SRBA

}

) ORDER OF PARTIAL DECREE
Case No. 39576 )
)

For Water Right 72-041928

On December 18, 2002, a Special Master’s Report and Recommendation was l?iecl for
the above water right. No Challenges were filed to the Special Master’s Report and |
Recommendation and the time for filing Challenges has now expired.

Pursvant to LR.C.P. 53(c)(2) and SRBA Administrative Order 1, Section 13f, this Court
has reviewed the Findings of Fact and Conchisions of Law contained in the Special Maste’s

Report and wholly adopts them as its own.,
Therefors, IT IS ORDERED that water right 72-04192B is hereby decreed as s¢t forth in
the attached Partiaf Decree Pursuant to LR.C.P. 54(b).

DATED a“&ﬂﬂl
i Bronelintd

ROGER S. BURDICK
Presiding Judge
Snake River Basin Adjudication

GARsbbINFame\order of pid.dus sl
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Sent By: WATER RESOURCES;

.
-

in Re SRBA

Cang No, 39378

2083275400; Apr-9-02 10:50AM;

3

.V. Nt
IN TBE QIITRIST CCURT OF THE PIFTH JUDICTAL DISTRICT OF THE
TTAIZ QF IDANG, IR AND FOR THE COUNTY OF TWIK FALLI

T x 1
PARTIAL NECREE PURAVANT TO AN ‘t‘_? l 2 Fﬁ L-
I.0:5,P. 34{b} FOR

——

HAME AND ADDRESS

SAuURe:

QURNTINY,

PRIORITY DATR:

PCINT CF DIVERSION,

FIRDALE AMD
PERICD QF UST:

FLACR GF IISE)

Wacer Righe T2+041335 ;-?.:'
]

Page 3/4

RYAN & WUST
PO BOX 713
CHALLES, 15 Ada2d

SALMSN RIVER TRIAUTARY; AvAx: nrUR
1.11 &re
34/14/1a%

Tla¥ RIYE 835 LOT 49 [SWSESW] Niextn Cuazay Counry

PURPOST OF USE PERIOD QF UsE QUANTITY
Ioriganion 04-01 TO 18-31 1.11 CFs

Irrigaticn wichin Quaster Councy
T14N R19X E1% LOT 06 {NESW}ld4.D
16.0 AcTwa Tomal

OTHER PROVISIONS NECEZSSARY POR DEPFINITION CR ADMINISTRATION QF TIZS NATSR RIGHT:

Jigl v4spact o tha issuen desermised By EAe adove Judgmenc ar order, 1t L7 horsby CRRTIFIXD, in
wich Ruls 34(»), I.X.C.P., thic che court has detarminec that thars is no just resasen for dalsy of che
£inal judgmane and tha® EMe spur: hag and doeq hersby dirsct that the above justgment or ordar shall be
judgmant upen which exscuticn may issue and an appedl way be taken as provided by che Idaho Appellate

THE APSROUPRIATOR I3 EBNTITLEF TO PIVEAT U 79 35.18 =Fg POA P
10 THREE DAYS OUT GF EVEAY FOURTEEN DAYS TO MEET PEAK CAGP
DEAAND 3G LOND AJ (1] THE TOTAL VOLUME DIVERTED DUAING INIS
FERIOD ROES WOT BXCEED THE TOTAL VOLDME THAT WOULD BE DIVERTED
AT A CONSTANT DIVERIICN RATY OF 1.13 SVF QUEl A FOURTIEN DAY
PERION, (1) DIVERSIDON OF ANY QUANTITY ADOVE 1.1l GPF wiLi w7
INGURE OTmm WATEL RIGRPE, (1) AMY QUANTITY AROVE 1,11 COFS wite
¥OT BE SUBJECT I¢ A PRIGHTIY QALL AY THIS WATER RIGHT SN JUNISR
WATER RIGHTS, AND [4) DIVERSTON OF THR HIGHSR QUANTITY, 8.12
<ra, RORA NHOT CRMEYITUTE WARTR.

THTS PARTIAL DRCREE IS QURJRCT TC JUCH CEFNRRPAL PROVISIONS
KIQRSSAAY POR THE DEPINTTION OF THE RIGHTE OR JoR TUR RFPICIENT
ADMTNTITRATION OF THE WATER RICHTI A9 MAY BR ULTIMATELY
DRTERNINTS SY THE SOURT AT A POINT IN TINE B0 LATER THAN THE
ENTRY OF A FINAL UNIPIED DBCRIE. I1.C. CZCTION al-1412{€).

RILE S4(B) CERTIFICATE

Fapon Buncliat

acgordansca

negy of &
ey,

koger Burdick
Prasiding Judge of ghs
Snaxe River Banin Adjudicacicon

ERBA PARTIAL DEGHED MTRQUANT T0 I.R.C.P, 34(b]

Hacar Righk 71-8415%28

pioe 1
Pap=4244+2001

LAt



Sent By: WATER RESCURCES; 2083275400; Apr-9-02 10:50AM;

29002 FEB 12

DISTRICT C
TWIN FALLS
FILED
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M 02:00
- SRBA

cQ

L, IDAHO

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT oF
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA

CERTIFICATE OF MAILI]

NG

Casa No. 38578

ot T Nl St

CERTIFICATE OF MAILING

I certify that a true and correct copy of the PARTIAL

Water Right{s): 72

0

CE

FURSUANT TO I.R.C.P. 54(b} for WATER RIGHT 72-04192B was mafl
on February 12, 2002, with sufficient first-class postage prephid

to the following:

DIRECTOR OF IDWR
PO BOX 83720
BQISE, ID 83720-00838

RYAN N HONT

PC BOX 718

CHALLIS, ID 83228
Phons: 208-8B7%-4213

ROBEIN GLATZ
Chief Deputy Clerk

CERTIFICATE OF MAILING

[w]
N
e

11328

CREE
=l

AGE 1

12/02




Exhibit C to Diversion Closure Agreement

Conservation Easement



AMMENDMENT NO. 1
TO
DIVERSION CLOSURE AGREEMENT

This Amendment No. 1 is entered into as of the date of the last signature hereto by and between Ryan
Hunt, the Idaho Department of Fish and Game and the Custer Soil and Water Conservation District.

WHEREAS, the parties to this Amendment have entered into a Diversion Closure Agreement of even
date herewith, and wish to amend the Diversion Closure Agreement as set forth below;

NOW THEREFORE, in consideration of the covenants conditions and agreements set out in the
Diversion Closure Agreement and other good and valuable consideration, the parties agree as follows:

1. All terms defined in the Diversion Closure Agreement shall have the same meaning when used
herein. :

2. Paragraph b. of Article 3. of the Diversion Closure Agreement is hereby modified and amended
to read as follows:

b, Priority of Conmservation Easement and Title Insurance Contingency. The
Conservation Easement shall be first in time and right as against all claims and encumbrances
on the Subject Property. The obligation of CSWCD/IDFG to pay any of the sums set forth in
this.agreement is conditioned upon the ability of CSWCD/IDFG to acquire a policy of title
insurance msuring the Conservation Easement as prior in time and right to all other claims, and
containing only those exceptions numbered 1- 10, 12, 14 & 15 set forth in the Commitment for
Title Insurance, a true and correct copy of which is attached hereto as Exhibit D, and
incorporated herein. Landowner shall have the obligation to acquire necessary subordinations

or releases from existing mortgage holders or other claimants against the property, as well as
the consent of Landowner’s spouse.

3. Except as modified above, all terms, covenants and conditions of the Diversion Closure
eement remain in full force and effect.
' . Date: )~ 18-062
R Hunt M"-"'”" € F, unt

A PLI, Date: }- [S~0%

Custer Soil and Watér Conservation District

Chairman .
M/QW phs /b - 02

@ého Department of Fish and Game

Amendment No. 1. Page 1 of 1



