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'OFFICE OF THE STATE ENGINEER OF THE STATE OF IDAMO ‘ L —

IN THE MATTER OF THE™. ~ .~ )}. . = . -,
APPLICATION OF 0. H. OLIVE ) ™ ' . ORDER
FOR TRANSFER OF WATER RIGHT)

CASE # 15 )

This case 'came on regularly for hearing at Idsho Falls, Idaho, befpore the State Engineer,
at 10 O'clock A.M., January 10th, 1919, on protest of F. L. Koon, against the issuance of transfer
in the above entitled case, and the State Engineer having carefully considered the evidence present-
ed by the applicant, 0. H. 0live, and the protestant, F. L. Koon, and being fully advised of the
facts and the law, finds: - '

1- That the said 12 second feet of thenwaters of the Shake River claimed by the applicant, 0. H.
Olive for a transfer to the Harrison Cansl Company is cleimed by the protestant, F. L. Koon as his
property, and as an appurtenance to the lands heretofore conveyed by the applicant to the protestant,
and now the property of, the said protestant. _ ) o

8- THat the ownership of the said 12 second feet of water being in dispute and being clsimed both
by the applicant and the protestant, and the gquestion as to who- is, or who is not the owner of the
gaid 12 second féet of water ag between..the aaphlicant and the protestant, being in dispute, and the
power of detepmination thereof not being vested in the State Engineetr, and the State Engineer finds
that the question is oné not for the @Q%@EEAE&@%Q% of his offige,

%- That Certificate of TPransfer #231 issuéd on the 9th day of December, 1918, transferring the
said 12 second feet of water to the use of certain lands lying in the terrifory covered by the
Herrison Caenal flhpddf, all of which-is more fully set out in the said Certificate, and which said
Certificate has heen recorded on page 389, in Book 2 of Miscellaneous, Records of Bonneville Counpy,
. Idaho, was issued through error and mistake and upon improper information, and that the 4aid protest-
ant, F. L. Koon was not a party thereto,. ' '

WHERZFORE, it is ordered and adjudged that the sapplication of 0. H. 0Olive, heretofore filed ¢
in the 0ffice of the State Engineer, praying for the transfer of the use of 12 second feet of the
waters of Snake River, having & priority date of June 1st, 1889, from the lands situate in Sections
13, 17, 18 and 20, Township 5 North, Range 39 E. B. M. to which lands the said water was decreed, to
the Harrison Canal Company for the use and benefit of lands lying under the canal owned by the said
Company, as more fully described in the =aid application, be, and the same 1s hereby denied.

It is also ordkred and adjudged that Certificate of Transfer #2231 issued to the Harrison Canal
Company of Idaho Palls, Idaho, by the State Engineer under date of December 9th, 1918, be, and the
same is hereby recalled, revoked and annulled, and made to all intents purpose as though never having
been issued.

Dated this 15th-day. of liarch, 1919.
Fred A. Wilkie

state Engineer of Idaho.

OFFICE OF THE DEPARTIIENT OF RECTLAMATION - 7

s STATE OF IDAHQ, ‘«
IN THE MATTER OF THE APPLICATION) ‘
OF 0. H., OLIVE FOR TRANSFER OF - ) ORDER
TATAR RIGHT- Case No. 15 ) |

Phis case came up for reconsideration and review on May 8, 1919, upon the petition of 0. H.
0live, hearing date of April 12, 1919, said petition being filed by Holden =nd Holden, Attorneys-
at- law, on behalf of the petitioner:, and requesting a rehearing and an oppoertunity to submit
further arguments and authorities in support of the original petition for transfer, and the
Commissioner of Reclamation of the State of Idaho, having carefully considered and reviewed all
of the ovidence and documents on file in connection with the case, together with the brief filed
by llessrs. Holden and Holden for the petitioner, received in the office of the Department of

e Reelamation, May-5,.-1919, the letters of -0. A.Johannesen, Attorney for P+ L. -Koon;-protestgnt, .. — .- ———
bearing dates of April 29 and May 5th respectively, and being duly advised of the facts in the
case, and havimg considered the matters of law involved therein with the Attorney General of the
State of Idaho, and having in hend his written opinion considering the same, finds:

1. That under dste of December 14, 1918, 0. H. Olive duly executed an application for transfer
of water right in the amount of twelve cubic feet per second of the waters of the South Fork of the
Snake River in Fremont County, State of Idaho, and filed the same in the office of the State Engineeg
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which said waters were covered by a decree handed down by the Hon. J. 1. Stevens, Judge of the
'Sixth Judicial District of the State of Idsho, in the case of the Rexburg Irrigation Company
versus the Teton Irrigation Canal Company, said decree bearing date of December 16, 1910, all
as set Torth in the said petition and as shown by the records of the office of the Department:
of Recvlamation and by the said decree. -

TPhat the said petitioner by his application requests permission to transfer hls said
twelve second feet of water from the lands to which it was decreed and upon which said water

, has heretofore been used, which lands are located in Twonship 5 North, Range 36 Hast of Boise
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Bage and lleridian, and more particularly in the said petition, to lends now arid in character
and requiring artificial application of water for the profitable production of agriecultural
crops, desceribed as Section 11, Township 2 Horth, Range 38 Bast Boise Base and leridian, which
said lands are lying under what- is- known as the Harrison Canal through which Canal the said
petitioner desires to convey the sald twelve cubic feet per second of water.

2. That on December 19, 1918, Fred A. Wilkie the then State Engineer of the State of Idaho,
isaued eertificate of transfer No. 231 to the Harrison Canal Compuny thereby granting the prayer
of the petitioner herein. The said trensfer wss duly executed and delivered and recordced in Book
Ho. 1 of Transfers on Page 231 of the Office of the State ingineer.

3. Thet subsequent to the issuing of the said certificate of transfer. ond on Janudry 3, 1916

F. L. Koon, tirough hig Attorney, 0. A.Johannesen, filed a protest with the State Zngineer in tk
form of & letter protesting against the said transfer and alleging, among other things, that the
vetitioner, 0. H. Olive was not the owner of the water in questionr, and that aw o result of the
said protest, the State Ingineer reopened the case and temporarily set aside the sbove stated
certificate, and after due notice to the interested parties, held & hearing at Idaho Talls on th

- 10th day of January, 1919, at which time, the petitioner througk his Attorney, presented and
offered oral testimony in support of his petition for transfer, and the protestant, P. L. FKoon,
through his Attorney,offered oral testimony in support of his contentiong concerning ovmership i
and to the said waters.

4. That a1l of the records and evidence on file in this cese disclose the fact that there is
8 controversy as to the real ownership of the said twelve cubic feet per second of water by -
reason of the fact that certain of the lands recited in -tho-Lokrt-deerse—weretransfered-and
gold by the petitioner 0Olive to llr. Foon. "he petitioner alleges and contends that hen the said
lands were so0ld, the water right therefor wes reserved and not transferrced, and thot since the
date of the said transfer, none of the waters herein have been used on the lands which were pur-
chased by Koon. The records further show that ilr. Olive, the pctitioner Leorein is how, und has
been for some years past, the oewner of certain lands to which it is e¢omtended that said waters
were for a number of years follouing the date of the sale of lands to Eoon, applicd. Fut that
the diverting works and the canals through whick thé said waster was conveyed Lo the Ll-ondg have
been destroyed by a cranzge in the chennel of the South Fork of 3rake River, ond that a large
anount of tho land ovmed by both *he petitioner and the contestant has, within reeent ycars,
been washed avay and rendered useless for agricultursal purposes by the shifting channol of the
South Fork of Snake River, . '

That a careful examination of the conditions on the ground recontly conducted hy me, the
Commisgsioner of Reclamation, disclosed the fact that portions of the irrigation works wore de-
stroyed as hereinabove stated; that the same have not been replaced or repaired, and that the
prggest%nt herein has no means under the present existing conditions to divert or utilize the
gaid water.

5. That it is apparent from the records and evidence, together with a consideration of
conditions on the ground, that the protestent Xoom herein, or sny other wmersons will in no
way he injured by the transfer by the petitioner, 0live, of such portion ol the twelve scdond
feet of watex-as-he may own.

THEREFORE, it is hereby ordereéd ond adjudged that the revoking order of Fred A. Uilkie,
State kfiginear issued on the 15tl: day.of Iarch 1919, wherein he revokcd and cet aside certificate
of transfer o. 231, is hereby csncelled and held for naught, and that the aforconid certificate
of transfer, llo. 231, is hereby reinstated, but subject to the followins modiflicéstions: Thatl the
Harrison Canal Co—wany has a right to the use of only such pottion of the twelve second feet of
water as may have been owned by O. . Olive on the date of his transfer by deod to the said
Harrison Candl Company. :

bated this 8th day of llay, 1919.

e G. Swendoen.

e

—:

o ':'“**\". Commissioner of Reclamation.

" See  case Keon vs ‘A%”‘E@“?J“M*gf*/
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STATE OF IDAHO
OFFICE OF THE STATE EHGINEER.
CERTIFICATE OF WATER RIGHT.

Transferred right No. 231.

E4
A

This is to certify that the HARRISON CANAL COMPARY, of Idaho Falls,
State of Idaho, has a right to the use of the waters of the South Fork of Snake
River, for irrigation and domestic purposes, and that said right has been con-
firmed by decree of the District Court of the Bixth Judicial District of the
State of Idaho, in and for the County of Fremont, to 0. H. Oliv?{, in the case
of Rexburg Irrigation Company, et al., plaintiffs, vs. Teton Irrigation Canal
Company, et al., defendants; dated December 16, 1910, by . J. M. 3tevens, Judge,
wherein twelve (12) second feet of the waters of Bannock Jim Slough, in Vater
District No. 36, were dedicated to the NE: See. 13, T. 1 N:, K. 38 b yB.M. ;-
the N3SEZ, SEASE% and Lot 5 Sec. 18, the SASWB Sec. 17, Lot 2 and part of the
NE3NWA Sec. 20, the EANWE and Lots 1 and 2 Sec. 18, 7. 5 N., R. B9 E.,beatring
date of prlorlty of June 1, 1889, the said decree being entered at Boise, Idaho,

" in the records of the State Engineer, in Volume 3 of Decrees, Page 471, and

transferred to the Harrison Canal Company by deed from 0. H. Olive; that, upon
application of the above named Harrison Canal Company for a transfer of water
right, made before the State Engineer of the State of Idaho, ahd after due in-
vestigation, said application having been granted by the said State Zngineer,
the right to use twelve (12} second feet of said waters upon the lands above
described is hereby abandoned and the description of the lands to be irrigated
under such right and to which the water right hereby confirmed shall by this
instrument become appurtenant, for irrigation and domestic purposes, is as
follows: 440 acres of land in Section 11, Township 3 North, Range.SS rast of
the Boise Meridian, to be evidenced and specified by certificates of water
rights in the Harrison Canal Company, and limited at any given time to an
amount actually needed and beneficially used for said purposes, and shall not
exceed the following amount:

12 second feet, dated June 1, 1889.

The right to the use of the water aforesaid hereby confirmed is
restricted to the lands or place of use herein described, as provided by the
laws of Idario. : '

WITNESS the seal and signature of the State sngineer of the State
of Idaho, affixed at Boise, ldaho, this 19th day of Lecember, 1918.

FRED A. WILKIE,

SEAL _
( ) State Engineer.

— e
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STATE OF IDAHO
OFFICE OF THE STATE ENGINEER
CERTIRICATE OF WATER RIGHT

Trahsferred Right No. 230.

This is towcertify that EDGAR A. GUIDINGER of Downey, Stgfe of Idaho, has a
— right to the use of the\waters of>unnamed springs, for irrigation And domestic purposes,
and that ssaid right has Peen confitmed by a Water License issued/January 9, 1914, by the

13, Tp. 12 3., R, 36 E., B. M., aring date of priority of November 16, 1911; said
License being entered at Boise, Id ]
of Water Licenses, page 1536; that up
for a transfer of water right, made be e the State Engirieer of the State of Idsho, and,
after due investigation, said applicationVaving been gréhted by the said State Englneer,
the right to use 0.4 of one second foot o id waters Aipon the land above described is
hereby abandoned and a description of the Tan® to be Frrigated under such right and to
which the water Tight 'héredby confirmed shall\ by“thig/instrument become appurtenant, for
irrigation and domestic purposes, is shown im the f0110w1ng table, limited at any given &’
time to an amount actually needed and beneficigl y ugsed for said purposes, and shall not
exceed the following amount:

—_—— m e e - ———— _— e N e — e . —-

0.4 second feet, date Novemher 16, 1911.
NE 1l/4 NW1l/4 W l/4 S E1/4
Twp Rge Sec NEINWISWASE NElNWlSW—Sﬁi I leswls L NEANW2SW3SEL:  Total.

123 36E 24 /// 30 \\\\ . 30

7

The right to the use of the wéters aforesaid, her;ﬁy confirmed, is restricted
to the lands or piace of use hereintigécribed as prov1ded by the laws of Idaho.
r

No right to the use of waters on the lands herein name exists at the date of

this certificate, except as .herein/stated.

WITNESS the seal and ignature of the State tnginser of th
affixed at Boise, Idaho, this rd day of November, 1918.

State of Idesho,

FRED A. WIILKIE,

{SEAL) .
State Enginger.

Recorded in Water Dist. No. 17H 11-25-18.M.HE.R.
Platted on Map--Water Dist. Ho. 17H 11-25-18B.S.T7.B.
Points of Diversion: (1) 150" H. & 165' E. of SW
Cor of SEZNWZ,Sec. 25;(2) 75' S. & 65' E. of center
-of Sec. 25;(%) 195" S. & 75' E. of center of Sec.
25, all in Tp. 12 8. R. 36 E.B.M,

& , | T
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CRO55-~COMPLAINT

And for s cross complaint herein  this answerinf defendant complains
and for a first cause of actionalleges:

Thet the said defendant and cross-compdaint, 0. H. Olive,
and his grantors and predessors ir interest are now and since
the 19th day of Beptember, 1892, have continuously bee, the owners
in the possession and entitked to the possession of that certain
tract of land situate lying end being in the county of |
Fremont and State of.Idaho,'and_particularly desiganted and
described as fodlows, to-wit:
The North Half of the Southeast cuarter and the Southeast guarter
of th€ Southeast quarter and Lot 5 Sec. 18, and the South Half
of the Southwest quarter of Sec. 17 and Lot 2and part of the
Hortheast guarter of the Ngorthwest quarter of Sec. 20, descrited as
follows; Beginning at Northwest corner of seid N rtheast quarter
of Northwewt guarter of See. 20 thence Hast 20 rods, thence South
80 rods, thence West 20 rods, thence North 80 rods to place of
beglnnln . 3aid land being in Tp 5 N R 39 E. Bs M. Also East
Half of Northwest guarter and Lots land 2 of Sec. 18 Tp 5 N R
39 L. B. M. Belng 452 acres in aréa. '

11

That said above deseribed land is arid agrigsultursl land
and required the artifiecisl application of water thereon before
crops can be profitably or successfully raiged thereon.

JaT
That said above described land is riparian to Bsnnock Jim

Slough and Jouth Hork of Bnake river and the only availsble
water supply fdr use thereon is from the said Bannock Jim
Slough.
, ¥

That on the nineteenth day of %eptember, 1892 this cross-
complaint his grashtors and predicessors in interest appro;
priated six hundred inches of the flow of the waters of
Bannock Jim Slough a tributary of the south Fork Snake River p'e
and by means of 8ans gnd ditches appropridted and diverted
gaid water from said stream and conducted the same %0 snd upon
the said hereinbefore deseribed lands for use thereon in’
irrigating the same and for domestic purposes and use of

stock and since said time spd continusouly duwing

I ;;uvu’u;a

l
an
)
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the irrigation season of each and every year, except when pre-
vented from so doing by the unlawful acts of plaintiffs and co-
defendants herein, thas defendant and cross-complaintant has
used s&id waters upon said land in said amount, for the
purpose of irrigating and cultivating said lands and for stock
and domestic purposes end that the use of the said water
to said amount was and is necessary for ssaid purposes.
_ v .

Thet this cross-complaintant has placed said land herein-
before described during all the times herein mentioned, in
a state of umunltivation as fést as his measns and ebility
so to do would permit, and that there is now cultivated of
848id land three hundred acf%s. That: four hundred fifty-two acres of
said land are susceptible of irrigation and cultivation,
JHEREFORE* @ wmm - - | |

State of Idaho
‘ . _ 55
County of Premount.
I, Sam 4.Trude, Clerk of the District Court of fhe
gty Judicial District in the State df I¢cako for the County
of Fremont, do certify itrat the above.and foregojng is 2 full
true and correct copy im »-rt of C.H. Olive , Baid cauge
being more fully discrihed in cross-complaint Rumber 303
in the above entitled causé.
In witness I wheraefore attach my knond aad the official
Court, this 4Fz 7tv dey of Jenwvary 1919,

(/g;2;>¢477 e Nl

Jﬂ—zf‘_'
Clerk of treptourt,
of Promont County, State of Idaho,
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December 27, 1918,

Re: Transfer 0. H. Olive,:

e Yo He DeCamp,
Idsho Falls, ldaho.

Dany 8Sir:

& protest has been flled in this office agninst the
transfer asked for by O. #. Olive, and upon which
the record in not complete 2s per agreement wit) you.
I will be compelled to clezr-up the objections raoised
egeinst the issuance of this transfer. I have sntered
an order revoking the transfer until {arther notice '
t0 Yol ‘

Yery truly zours,

FAT /1B - ' State Engineer..

FileCase 15;5//’

, ﬁjﬁﬁ
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Dacember 27, 1918.

tr. Q. Ha Olive,
Idaho Falls, Idaho.

Dear 3ir:

A protest has been filed in this office against the
transfor asked for by ysurself, and upon which the
record is not complete as per agreement with you.

I will bo corpelied to clonr up thé objections raised
against the issuance of ihis transfeor. I have entered
an ordor revoking the transfer until further notico
to you‘. ’

VYery truly yours,

FAV /1B | State Fngineer.

Casa 15. L




Decanber Z1, 1918.

" Re: Apolication for ‘ransfer of “ater Right
District 36. -

:irt 09 E{. 011\?9,
Ildashoe Talls, ldaho.

Dear Sir:

I g2va to re Do Comp on thoe 19th, a certificato of
transfer for 600 inches of tmter from gou to the Tarrison
canal, upon r. Defomp's nromise to furnish the records
of this office with ths £ollowing documents:

le 4 deed of this water right from yourself to the
Harrizon Canal Commpa ©y. -

. 2+ A certificate from the Harrison Canal Company that
theoy will iseuc or have issued, water rights in their caml
oysten representing sald 600 inchos of vator, :nd = iist of
the londs to which it will becone dedicated.

3. An afyicavit froa yourself covering the suve pointo
£s in "r. Fe Caap's affidavit.

I vill ask you to please furaish these docuwoents without
delay. ’

Very trmly yrowrs,

FA[ B Stato Fnginser.
CC: C.H.Dec;f?mp.

 Case: 157\




Uacember 21, 1918.

fe: “ransfer O. H. Olive.

‘irs Co H. DeCamp,

Idaho Falls, Idaho.

Jgar Uir:

I enclose you herewith a copy of letter to “ir.
O He Olive which will explain itself to you.
I .want you to see to it that he does not delay
in furnishing these documents for tho record
of this office.

Very truiy yours,

F.v/uB d State Engineer.

Case:15 \////
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Idaho Falls, Idaho, ... 191. ..




EN -
| ’ ? l

County of Bonneville J

| Jss.
State of Idaho J

0.#.0live, belng first duly sworn,deposes and
sayss That on becember 16th, 1210, he was decreed

- _ 600 inches of the uaters of Bannock Jim Slough by J.i.

m—

Stevens, Judge of the Stxth Judicial District_in
and for the County of Fremoni,State of Ideho,and
‘that he has made benéftcial use of siad 600 inches
of water from 1908 wntill 1613 inclusive and thatl
no one will be injured by a transfer of Sabd water,
L I

3 /f ; "
enibed and sworn to befbre me thLS 27th day

z P T

,ggmber A.D, 1818, J”>y y

= . Notary Pubdblic.,
%:« Besidence,!daho Fells, Idaho,

List of lands to whbcn the water wtll be dedicated;

North-east quarter, north half of the north~west

guarter,north half of the south-east gquarter, south- .

s e - ~
—— — -

e west auarter'

haly of the southwest quarter,section 11, tounship

3 north,range 38 east of the Boise Meridian.



. | - July 23, 1919.

Re Daed,
HI‘. 04_ Hc 011?9,
Idzho I'alis, Idsho.
Doar Silriw-
Per your request the 18th inst.,

I am returning hercwith Verranty Deed from
you to The Harrison Cannl Compenye.

Very truly yoﬁrs,

We Ga SUENLSER,

Commisgioner of Roclamation.

By

-

[

bl






Application for Transfer of Water Right

STATE OF IDAHO,
County of...4 :
. being first duly sworn, deposes and says:

That his naime 1s....... 57 S S e U ; that he is of lawful age, a-citizen

of tlE; United States and of the State of Idaho, and that his postoffice aclchess is..

L for.
't County of
by decree of Judge.......

|
| Tdaho. in and for the
i

N x
' (or obtained by virtue of License No................., issued by the State Engineer of the St?ue*o: ]daho
[ 3
dated. .,

i the County of

_____________ Rare I 6B i Jc‘o‘mféﬁ /
:J%jeﬂuw ___________ Z/ 2iid] HarX sf N /

‘j)ﬁ:,nq /J

~ E B -
d W/dwaﬁ&/%&{j/ .................................... 'md 15 the person (or the repr esentative of

S g

the corporation) to whom such right so issued, or 11;!5 brcome the owner thereof in the following manrer, i, e

and’ conducted to the above described lands through.... %MW

ns per map hereto attached and of this affdavit made a part
That atfiant and petitioner desires to abandon the use ‘ of/,‘zz@*-'—/ﬂd/f—-’

of said water upon the above described land, and to convey and use same upon the following tract. situate,

[
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. *.;:a&\m&\»\\\\‘\l
&

v
SEFERRL .

\
[SPO
_I\'V

of land last above described in the following manner, to-wit: ;Z/ ...........

as set forth upon the map hereto attached ; and that no one will be injured by such transfer,
"WHEREFORE, Aiffiant and Petitioner prays that the State Eungineer of the State of Idaho issue Lo
him the proper certificate authorizing such transfer, and give proper notice of the same to the Water Master

of Water District No. jé, in accordance with the provisions of Section 3264 of the Revised Codes of

Idaho, as amended. . ]
KOl
N . .
PR AN Y Lo T e et iiieenneeiaancesannnsannrannnnrnnn

. ”
.- ,,_Q:‘ ;;\.

&

o)

~ " 15Gbsckbed and sworn to before me this... .. / P day of.o...@....., .

,f

1--. .
. '}*;‘:tf o :
i s -
R 71’/@/
- L -'\\ T L L A e e A N e

5 -
..‘.v\‘\, 2 =
Vet \\‘\’:
“T2 el ~
T =T B Z ......................... = 5
. > Y i TR v
e DAL T P

Applicant will answer the following questions:
From what stream is the water diverted 4’“’%]‘5"‘/( &Iwé et LA A
) ] '-W/oo{; S eh of Hp N
Where is the diversion point located pf’lﬁfcﬂ-{"'ﬁﬁf_j?ﬁa 0. NS

Through what ditch is it now conducted ? ¢ 3 S
How much land is-now irvigated by the water sought to be transferred P Y02

Ve THE O8O P 01 1o et oot e oot e er et e et e oo e emee e e et et et e e em e e e e emeene e

What is the total amount of water in inches, or second feet, dedicated to said land?

What kind of crops are beling raised 2 o ittt eeee e st een st et ecene e emeneeasaean
How much water per acre is now required to irrigate said land? S e
What will be the effect on the land now irrigated, if the use of water on it is discontinued ’%

"""""""" RN AN (2P PY 7 A

From what stream will the water be diverted if the transfer is made PAZ#IA /41 - AT oot Bbwe S \etros. 400

‘ L/
Give location of new poini of fli\'ersion.%ﬁ?{g.\./{. Exlr ¢ %@5%%@&27744/}?40 Eﬁ};
T'hrough what ditch will it be conducted after transfer? ../ @’t/'—‘&/( ......................

How much water will be required per acre to irrigate the land to which this water is transierred ?'ZV“U

r

Do you claim any other water right for the land from which you seek to abandon the use of this water ?‘74-0
j k
i

Applicant.
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STATE OF IDAHQ,—
County ofj

H
e

that he is a user of water from. ¥k T2 A
County of.... ;j V. A
and petition of@,ﬂ

right and Jands therein mentioned and described and is not in any way interested in either, nor in any way

., and is familiar with its allegations, and with the water

o SR —

related to said petitioner; that the statements and allegations therein made are true of his own knowledge;

and that no one will be injured by the granting of the certificate authorizi 1g the transfer therein petitioned.
.é’

STATE OF IDAHO, )
g ( 38.

County of . =

1

, State of Idaho, whose postoffice address

, have read or heard read the foregoing affidavit and petition
-2
» and, of my own knowledge, believe the samz to be

true as to all matters therein alleged, and that no one will be injured by the transfer prayed to be authorized;

and I hereby endorse my approval of said petition, and request that the State Engineer issue the certificate of

transfer as petitioned ;




State of Idaho,)
. : _ }ss:
~ County of Ada.)

Charles H. DeCemp, being first duly sworn, deposes
and says that he was Water Commissioner of the lst.
Division, during the years 1910 &nd 1911; - that, during
that time 0. H. 0live was using the waters of She South
Fork 'of Snake river upon the VWest half of the Southwest
‘quarter (WgSW:) Sectiom 21, and the Northeast quarter of
Southeast quarter (NEZ%SE%) and the Southeast auarter of
the Northeast quarter (SE4NEZ) Section 20, Township 5 North,
Range 39 East, B.l. o '

That subgsequent to that time the river has washed
the greater portion of this$ land away ; that the original
point of diversion was from Bannock Jim Slough, a tributary
of the South Fork of Snake river, but that Bannock Jim Slough
has been permsnently dammed off about one-half mile above
this point of diversion hence he is no longer abie to divert
the water from this point ; that by making the change of
point of diversion asked for in his application, no.one ose
woudd be interfered with , either prior or subsequent right.

That said water will be éonveyed to land which

is not now under cultivation but will be brought under
cultivation-by the use of this water.

Subhscribved and sworn to be fore me this 18fh day
.. 0f Decarber, 1918, : '

gf%é%ﬁnﬁb.éayﬂ fé%%&zyzkyikaﬂp

Notary Public fot the
State of Idsho, residing
at Boiss.
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' of diversion.

,~September 1892. j:j
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‘Watér Looationmofgi.rdi-Brandon‘et ei{&¥~b

Notioe is hereby glven that we, T. J. Brsndon and

'G. A. Brandon, citizens of the United Ststes do hereby oleim tne
'_waters of Bannock Jim Slough to the extent of 600 inohes under a.
-four inch pressure to: be diverted from Bannock Jim Slough the pointe“*
'.of diversion belng in Section 21 Township b north of Rsnge 39 sest
: 'of Boise Meridisn Bingham county Idaho sl we further claim the

prior risht Of WBY on the sald dltch to oonvey the amount of water -

'specified. Said water 1s taksn for irrlgstion agrloultural min- _:f

' ing snd domestic purpoles_. and to be used north and west of point oo

Tne said weter is to be ddverted by means of a ditch

'yfdam and head gates.. Ssid ditch to be ten feet wide at the bottom

..fand four feet deep...

S - RS "G A. Brsndon d"
State - of Idaho '} L
(”es.,_nu“

*County of Bingham )

T . Brandon being first duly sworn says that on the ["

‘d 14th day of September 1892 he posted an’ exaot ooPy of ‘the foregoing
‘fnotice in a cons@icuou%&laoe at the point of diversion.

‘ R Ta J. Brandon _
Subscribed and sworn to before me ohiS 19th dday of

. Patrle Clerk L
By Geo. F Gagon Deputy.

‘ 'J'Eeoorded at tbe,request.oifmr_J. Brsndon Sept 19 1892 at 9 10 A M.»i"

M. Patrie Recorder

Transcribed from D Wster Looation Record of- Bingham County Idaho page 94
Transoribed f m Book A of Water Lsoetions page 456 Fremont County Records.

(frsnsorlbed in Book 58 Msdlson Gounty Records page 251)
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iSTATE OF IIaHo Ly
{88,
‘ County of Mh&lson :}};:i" -

: I Jno Hegsted County Auditor and Recorder of Madison County ;Ju;

DA Idano, do hereby certify that the foregoing is & true and cqrrect

::c0py of the Water Location filed.on by T J. Brandon et al now of

'j*‘Record in my office in Book 58 Pﬁgﬂ 251

1'.\.: o

leen under my hand and seal at my offlce in Rexburg Idaho

’"tnisnﬂ9th day of Dedemher A 2, 1918.‘,f?
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IN THE DISTRIGT COURT OF THE

SIXTH JUDICIAL DISTRICT OF WHE STATE OF IDAHO
IN AWD ¥OR THE CCOUNTY OF FREMQNT.-

Rexburg Irrigation Company et al., )
Plaintiffs,

_ ) DECREE.

Peton Irrigation Canal Comapny etal., )

Defendants. : )

)

L B B B BN B B B DL L B BN I BB AR B BN BLEE BN N BE N NN BN
bl

Vle He Holdem~-Call 0. H, Olive.

I will ask the privilege to withdraw the answer and cross

- compalint of 0. H. Olive, containing two causes -of action.

0. H. Olive, being first duly sworn, on behalf of his own
claim testified as follows:w ; e
DIRECT Eﬁmﬁmmlom%i HOLDEN.
Q. State ylur name, age, residence and occupation Mr. Olive?
A, 0. H. 0Olive, forty years old, farmer. |
Caleb Jones~-I offer in evidence statement #1l¢, together
with the maps saccompaning it,
Holden--We will offer testimony of O. H. Olive on his first
cause of action touching the claim of water for the north half
of the Southeast quarte, and the Southeast gquarter of the
Southeast guarter, lot five of Section eighteen, and the South
half of the Southwest guarter of Section seventeen, and lot
two, part of the Hortﬁeast guarter of the North west quarter
of section twenty. describad asAfollows; beginning at the
tiest corner of the said Noftheast quartar of the Northwest
quater of section twenty, thence east twenty-rods, thence south
eighty rods, thence west twenty rods, thence north eighty rods,
to the place of beginning, said land being in township five, norih
of range thirty-nine; and also the H¥ast half of the North west

guarter and lots one and two of section eighteen, township five

north of range thirty-ﬁine east, being 452 acres in aresa.
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The claim is For six hundeed inchesrbf water of the Bannock Jim Slough

from the 19th dsy of;December, 1892, '

Qs You are the owner of the land described in the first cause

of action?'A. Yes sir.

Qe Who did yourpurchasé the land of? A, John W. Hurd.

Q;‘Known as the Brandon ranch is‘it? A. Yes sir.

Q. How many acres under cultivation at the present time?

A. About 120, | |

Q Ho@ many a¢re suspeptable of irrigation from the Bannock Jim

Slough? A. All of it.

Q. Is there a ditch, or dam in the Bannock Slough by which you,
running from the slough to the land through which you carry
water to irrigate this land? A. Yes sir.

Q. How many inches of water will that ditch carry?

A, 1000 inches, 1200¢ inches.

Q. 1200 inches, how long have you been the owner of this tract

of land? A. About three years. |

Q. And have you farmed this land each and every year? A. Yes sir.

Q. Raised crops om it? A. Yes sir:

Q. Vhat king of crops? A. Barley.

Qe Any othsr crop? 4. Peas.

Qe Any hay land on that land? 4. Yes sir.

. <%
PO |

¥ You raise hay there? A. Wild hay.

Qs &nd this water has been used on the land for that purpose?

A, It has.

Qe What is the nature of the soil? 4. Black clay.

Q. Any gravel in it? A. Very little.

¢ How many inches &4 Water‘to the acre does it regquire.

A. Between three and four.

Qs Is the land arid, and does it rauuire the application of water
to make it productive? A. It does.
Hglden--1 will offer proof by ur. Olive now upon the second
cage of action, reiative,to the water supply for the Southeast

quarter of the Hortheast guarter, and the Hortheast quarter of



. I [
the Southeast guarter, section twenty, and the Northwest
guatter of)the southwest guarter, lot one of sectiocn twenty
in township five, north of range thirty-nine esst, containing
152433 %cres-uyou are‘the owner of that land are you?

A, Yes sir. |
Q.Is that part of what is known as the Brandon tract of Land?
Ag No sir.

Qs L1t is,got--how long have you,known that tract of land?

A, sbout two years;

Q. From whom did you purchase that land? A. Fred Carrolson,

Q. Gave a warranty deed to you for the land? 4. Yes gir.

Q. We elaim for this land 150 inches of watér of 1+ he Bannock
Jim Slough, dating from the lzth day of April, 188G--
what 18 the. character of this land, is it arid? A. It is.

Q. Reguired the application of water to make it productive?

A, Yes sir, _

Qs VWhat kind of crops if any do you raiée there?

4., Hay and grain.

Q. How many acres of that land are in cultivation 7

4, About ninetyf

Qe And how many scres can be cultiveted and irrigated from this

Bannock Jim Slough? A, All of it

Q. Have you a ditch leading from the Bgrnock Jim Slouéh to this
tract of 1and_from which you carry water to irrigate the
land? A. Yes sir.

Q. What is the carrying capacity ¢ '

4, Could not tell you--never megsured it.

Q. Well, just about; A. I shouwld judge about 200 inches.

Qe Is Bannock Jim Slough a tributsry of the South Fork of Snake

River? A, Yes sir, it is,

And you have used this water upon that tract of land?

Yes sir.
Holdeh--We'dffer Mr. Olive's testimony now upon the third

cause of action, relative to the claim of water to irrigate

the Fortheast quarter of section thirteen, township five,
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north of range thirty-eight, the same being 160 scres of land,
the--claiming from the 29th of d;tober, 1902, Calls for two
hundred inches of the water of Bannock Jim Slough-~-you are
the owner of that tract? A. It is-a claim--it has not been
proved up on. | |
Qe You are in possession of it and hxve filed on it7? A, Yes sir,
Qs Yhat was the nature of your filing? A&. Dezeff.
Q. This land is dezert in character is it? A. It is,
Q. Have you a ditch leading from the Bapnnock Jim Slough to and
upon thig tract of land? A. Not to it yet.
Q.(Yoﬁ are conétructing it now? A. Yes sir.
Q. Vhen did you begin the construction of the disch?
A. About two yeats. 2
Qe and VWhere does it head? A. A% the Bannock jim Slough.
Qe Are you pushing the completion of the ditch as rapidly sas
possible? A, As fast as I can.
Qe Vhat is the carrying capacity of the diteh sofar as you have
constructed it? " A. About four hundred inches.
Q. And you are now engaged in the construction of the ditch?

A, Yeg sir.

| Q. How long will it take you to complete the construction of

this ditch? A. I dont know.
Qe About how long? A. Oh, a month probably.
Q@ 4nd as soon as you can get to it in warm weather you can
complete it in a month? A. Yes gir.
Q. Tt is your‘intgntiqn to complete it for the purpose of
irrigating this tract of land? A. Yes sir.
0« How many acres of land is there under cultivation o n this

tract? A, Hone at sll,

Q. And how meny acres can be irrigated from the Bannock Jim Slough,

and that is wder the ditch now under construction?
A A1l of it.

H lden--We offer in evidence statement "106 of the State Engineer
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-and the maps referred to in this statement #106 and #107

If the Court please, we would like to reserve the right
to offce tomorrow morning the evedence of Tom B randon with

reference to the claim of water for what is known as the

- 01d Brandon tract of land, gnd slso the testimoeny of J, W,

&
Curd, which we would like to takeat Idsho Palls, as he resides

there, with reference to this tract of land.

| CROSS EXAMINATION BY SOULE.
Qs Are there any other partiés interested in this ditch ref-
erred to in thg first cause of asction known as the Brandon
ranch? A. Eot in the first cause, in the second ceuse there
Qs That is your own private ditch? A, Yes sir.-
Qe In the second cause, who are interested with you?
A. James HNelson, LeoaCsgory, and Fete Carroison.'
Q. What do yon claim in the second cause of sction?
A, I dont think tha ditech was ever completed--

Holden--YBu mean in the seccnd--
Sounle--Yeg sir.

Witnegas--We claim--

Holden--152 inches from Aprillz, 1899,

is.

Soule--You are all still interested in the ditch? 4,Yes sir.

Q. In this third cause action, is that an independant ditch?
A, Yes sir.
Qe Nobody interested with you? A, No sir.
A CROSS EXuMINATICRH BY LaE.
Qe How much water did you say this land would reguire?
4. I think between thres and four inches,
Qs Do you mean s continuoué flow of betvween three and four

miner's inches during the entire irrigeting ssason?

A, I mean that it takes three or four inches of water the tract

of land when you water it.

Q. Oh 3es, that is whét I was trying to get at-- but of
course you only water from two to four times during
the season to & crop?

A, Should be twice or three times.
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Qe

Then your statement is regard to the amount of water
required had reference to the guality reguired at a
watering? S |

Yes sir,

But there is an interval between the watering?

Tes sir. |

And then it.is tﬁrned out during that intervely A, Yes sgir.

RECROSS EXAMINATION BY 3SOULE.

Hwo long will it take %0 water 160 acres of land with theee

or four inches to t he acre, onw watering?

I could not tell you, never have timed it.

Then you cennot give any definite informastion as to just

how long it will take that many inches of water to water a piece

of land? A.'Nd'sir, be owing to whsat shpae you had it in.

Qe

CROSS EXAMINATION BY DIETRICH.

Suppose youw had it in good shape, would it ake more than four

deys to water 160 acres of land with sic hundred inches f£o

water? A, I dont suppose it would.

Court-~-That all gentlemen? Call your next witness.
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State of ldaho :
35
County of Fremont.

I, Sem 4. Trﬁde, Clerk of the District Court of the
9th Judicisl District in fthe State of Idsho for the
County of Fremont, do certify that the above and fore-
going is the full, true and correct copy of the pro-
ceedings of the herein entitled case inso far as the
affects the testimonj of 0. H. Olivé, as shown on
pages 1884 and pages 21890 inclusive .

In witness I wherefore attach my hend and the seal

o¥ the Court, this the Tth dey of January, 1919.

“?.\ --‘_‘

i & PACI of Fremont County, State of Idaho.
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DAY LETTHR -

THE STERN UNION TELEGRAP#® COMPANY

INCORPORATED

25,000 OFFICES IN AMERICA CABLE SERVICE TO ALL THE WORLD .
THEO. N. VAIL, PRESIDENT BELVIDERE BROOKS, GENERAL MANAGEH
RECEIER'S No. TIME FILED J ] GHECK e,

SEND the fotlowing DAY LETTER subject to E

the terms on back hereof which are hereby agreed to

. BGiSB, Idaho. Joan. 25, 1919,

Cs He Decamp.i
Idsho Falls, Idahn.

You have untll February 1 to serve brief for Olive.

Fred Ae. Vilkde,
dtate Engineer.

({Collect)



ALl DAY LETTERS TAKEN BY THIS COMPANY SHALL BE SUBJECT TO THE FOLLO'NING TERMS
WHICH ARE HEREBY AGREED TO

The Western Union Telegraph Com(Fany will receive DAY LETTERS, to be transmitted at rates lower than its standard
day message rates, ng follows: one and one-hali times the standard night letter rate shall be charged for tae transmission of
fifty (50) words or less, and one-fifth of the initial rate for such fifty words shall be charged for each additional ten {10) words
or less.

To guard against mistakes or delays, the sender of a message should order it REPEATED, that is, telegraphed back to
ihe originating office for comparison, Ior this, onc-half the unrepeated message rate is charged in addition. Unless otherwise
indicated on its face, THIS IS AN UNREPEATED MESSAGE AND PAID FOR AS SUCH, in consideration whereof it is
agreed between the sender of the message and this Company as follows: . .

. _The Company shall not be liable for mistakes or delays in the transmission or delivery, or for non-delivery, of any
UNREPEATED message, beyond the amount received for sending the same; nor for mistakes or delays in the transmission or
delivery, or for non-delivery of any REPEATED message, beyond fifty times the sum received for sending the same, unless
gpecially valued; nor in any case {or delays arising {rom unavoidable interruption in the working of its lines; nor for errors in
obgeure messages. :

2. In any event the Company shall not be liable for damages for any mistakes or delay in the transmission or delivery,
or for the non-delivery of this message, whether caused by the negligence of ita servants or otherwise, beyond the sum of FIFTY
DOLLARS, at which amount this message is hereby valued, unless a greater value i3 stated in writing hereon at the time the
message i3 offered to thé Company for transmission, and an additional sum paid or agreed to be paid based on such value equal
to one-tenth of one per cent. thereof, :

3. The Company is hereby made the agent of the sender, without liability, to forward this message over the lines of any
other Company when necessary to reach its destination,
© 4. Messages will be delivered frec within one-half mife of the Company’s office in towns of 5,000 population or less, and
within one mile of such office in other cities or towns. Beyond these limits the Company does not undertake to make delivery,
but will, without liability, at the sender’s request, a8 his agent and at his expense, endeavor to contract for bim for such delivery
at o reasonable price.

5. No responsibility attaches to this Company concerning messages until the same are accepted at one of its transmittin
féﬁccs, gnd if a message is sent to such office by one of the Company’s messengers, he acts for that purpose as the ageut o%

e sender.

6. The Company will not be lisble for damages or statutory penalties in any ease where the claim is not presented in writing
within sixty days after the message is filed with the Company for transmission. i

In further consideration of the reduced rate for this special “*DAY LETTER' service, the following special terms are
hereby agreed to:

_A. DAY LETTERS may he forwarded by the Telegraph Company as a deferred service and the transmission and
delivery of such DAY LETTERS is, in all respects, subordinate to the priority of transmission and delivery of regular day
messages.

B. DAY LETTERS shall be written in plain English. Code language is not permitted.

C. This DAY LETTER may be delivered by the Telegraph Company by telephoning the same to the addreaces, and
such delivery shall be & complete discharge of the obligation of the Telegraph Company to deliver.

D. This DAY LETTER is received subject to the express understanding and agreement that the Company does not
undertake that o DAY LETTER shall be delivered on the day of its date absolutely and at all events; but that the Company’s
obligation in this respect is subject to the condition that there shall remain sufficient time for the transmission and delivery of
such a message on the day of its date during regular office hours, subject to the priority of the transmission of regular day messages
under the conditions named above,

" No employee of the Company 1s authorized to vary the foregoing.
THEO. N. VAIL, PRESIDENT : BELVIDERE 8ROOKS, GEMNERAL MANAGER

MONEY TRANSFERRED BY TELEGRAPH AND CABLE TO ALL THE WORLD

1)
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January 15, 1919.

fr. Cs He Olive,

Dear Sir:
e enclose herewith copy of the transerint of the
testimony in the case of your application for trans-
far of water right, held at ldaho Falls, on January
10th, 1919. Will you kindly sce that this reaches
r. DeCamp at the earliest possible time..
Very truly yows,

FRED A. WIIKIE,

State Mugineers
. By

uB .

E’lﬂla—

G
e %GJUP_E@



Jamary 16, 1919.

‘Re: Transfer Csse No. 15.

lr. Q. A« Johamnesen,
Idsho ¥alls, Idaho.

Dasar Sir:

we enclose herewith transcript of the testimony .
taxon at the hearing in the above case at Idaho
Falls on Janvury 10th.

Yeu will notice that the time in whieh the appli-
éant is given to file a brief has been extended

to fifteen days, instead of ten days as stated at’
the hearing.

Very truly yours,
" FRED A. VILKIE,
State Enéinger.
By

1B
‘Encl
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January 3, 1919.

. C. H. DeCamp,
Idaho Falls, Idaho.

Vear Bir:

In the matter of the transfer of O. H. Clive, you
are hereby notified that the state engineer will
hold a hearing thereon at the Court ilouse in

Idaho Falls on January 10, 1919, at 10 o'eclock 4d.ll.,
and as on endorser of said application and having

quirad to be wesent at such hearing.

Very truly jyours,

FATI /1B / . State Engineer.
Case 15.

. -~
LUl o




Januwary 3, 1919.

Re: Transfer of Tater Right - O. H. Olive.

Hr. John Hapey,
Tatermaster District 36,
ldgho lalls, Idaho.

Dear S5ir:

You are hereby notified that i the matter of the
application of 0. Hs Olive for transfer of water
right, the state engineer of tie stite of Iazhe,
i1l hold a hearing thercon at the Court House,
in Idaho Falls, on the 10th day of January, 17319,
at 10 o'clock A. Il.  As watermaster of District
36, and an - endorsexr of said apolication, you are
hereby required to be present at such hearing.

Very triuly yours,

PAV/iD StateEnsineer.
Case 15, V// ‘ '



Jarmuary 3, 1919,

Fe: Trahsfer Cose 0. 18

e O _ 1?0"011‘79,
Idahe ¥alls, Idahos

Deay Sdrs

Yor aro horeby netificd timt in the natfor of yowr anmli-
cation for transfor of vater right,  the stztoe oagineer of
the otite of Iioho, vill hold o hearing tivreon at the -
Court licuse at Idaho Falln, on Fridoy, the 10th doy of
Jamaory, 1919, at 10 o'clock 4s 'L, and you wro regulred
to ampear ot coid tioe ond place ond ¢ive ostioay in
support of yoar appliication, and have oll nocessary wite
nesses srecent to tostify in pomr behalfse You -yo fur-
thor notified that on your failere %0 so amesr that the
orayer of yoar application will be denioed,.

Very truly yours,

DB State Fngincer.

Caso 185. \/




January S, 1919.

Re: Transfer of Uator Right - Oe L. Ulivo.

e Fo Le Koon,
fhornton, IGaho.

Dear Sir:

You are horeby notificd that in tho matior of jour pro-
- pest apadnst the transfer of witer risht by 0. He Olivo,
‘that the state engineer of the state of Idano, will hold
o hexring in the zald mattor at tho Ccurt Houso ot Idaho
Falls, ldaho, ut 10 o'clock Le ile, un Friday, the 10th
gaw of Jamzrry, 1919, and you are horoby regquired to bo
present of the osid hearing to supnord your nrotest now
on file in the sald case, omi to hove prascut oll wit-
nesces ngcessary to tostify in your beholf. TYou aro
furthor 2otlfied that if you 2l to 5o apaear on the
above mentionod date, that the prayer of v Je He 011w
for o transfer of wuter right will be apuoroved. -

Yery truly yours,

FaUfB - Stote Dngineer.

Gase 15. \[
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January 2, 1919,

. Os He Olive,
Idaho Falls, Idaho.

Dear Sir

this is.t0 nclmowledse receipt of your letter of the’
27th of December enclosing affidavit and decd to the
Harrison Canal Cowupany which I have placed in the .
record. fThis matter is still open pending the result
of the protest viled by Mr. Koon, whom I have given
ten days from the date of my former letter, to ansver
the . inguiries I made of hin and etate his case.

Véfy truly yours,

FAx/11B Y// State Enzineors
1E-Transfer. :
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No.16594f
THIb IHDENTURE Made this Elst day of December A D 1905 |
by and between Prank L. Koon and Mabel 0% Koon his Wlfe of the County
'_'of Fremont and State of Idaho hereinafter called the mortgagore ~and
;The Alliance Truet Company Linited a corporation duly incorporated and
'organized under the laws of Great Britlan and Ireland and having its reg-
| istered effice at Dundee Scotland hereinafter called tn e mortgagee.
WITHESSETH That the said mortgagors for and in oonsrderation
of the sum of FIFTEEN HUNDRED DOLL&RS Unlted States gold coin to them 1n
_hand paid the receipt whereof is hereby acknowledged have granted bar-
..f gained sold and conveyed and by these presents do grant bargain sell and :
'_aonvey unto the said mcrtgagee ite suvcessore legal representatives and '
’ assigns those certain premises situate in the GOunty of Fremont and |
o Stete of Idaho and desorlbed as follews to-wit ' _' :

" .The east half of the northwest quaruer (EA HW’) and the lots‘nf
. .one. {l) and .two. (2). of Section ‘Eighteon (18) in Township Five (5) north
of range thirty-nine {39) East of the Boise Meridian, conteining sccording--

to the Government Survey, one hundred and sixty (160) acres. Together
.with "200 inches of water righ¥-in Snake River appxropriated Sept 9th’ 1892
recorded. in Book "A" at page #456 water records of Fremont County._ ’
Together with all the rights to. the use of water for 1rrigating :
;fsald premises and for domestic use thereon to which the said mortgagcrs or

the premises hereby conveyed are now or may hereafter become entitled or

whlch now is or may hereafter be used on said premises, however the same..

. - may he evidenced and together with all shares of stock or. shares of weter

"“'1n any ditch or irrigation company which in any manner entitlee eaid mort-‘

' gagors to water for 1rrigating or domestic purposee upon said premises,
.the mortgagors hereby expressly covensnting and agreeing that they will :
'.preserve, protect and perfect all water rights hereby conveyed and Py, ws
‘when due, all assessments on tne dltch or . water rights or shares of stock K

or water hereby or otherw1se conveyed to sbcure the Notos herelnafter men-.

o tioned,_

~1murtenanees thereto'belonging er appertaining. To have and to hold the same
| unto the said Mortsagee ite successors, 1ega1 representatives and assigns

forever. - 'ﬁff‘ﬁﬁﬁaigsﬂ'j,

ren D




Yoo,

';;iihk.‘!!;:}"r::.‘i;

———t

THE LONDITION of this conveyance is suoh that NHEREAS Tha

‘Vsaid mortgagee hes loaned to Frank L. Koon and Mabel 0. Koon the eald

| .Zmortgagor ~the full and Just sum of. Elfteen Hundred Dollare in U S.,

. ~geld coin whlch is to be repald in, llne gold coin together W1th interest
lithereon, payable annually, at tne ratelof 8 per cent per annum and acc-l
jrording to the tenor -and effect ef the fcllowing deeerlbed Promissory .
tnotea belng two Principal notes and f1ve 1nterest notee. Sald notee being
j'substantially of the tenor and efleot follOW1ng that is to say

L -f_One Princlpal ﬁotehThree Hundred Dollare payable January 1 1907
~One Principal Note for Twelve Hundred Dollars payeble Jenuegry .1 1911

-One interest note for One. Hundred Twenty three ~ 55/100 Dollare

payable January 1, 1907 _
. Dne interest note. for Ninety eix # Dollare payable January 1 1908'

. One ‘interest note -for Ninety six i Dollars payable Januery 1 1909

- 'One "interest note for N.nety six & Dollars payable Jsnuery -l 1910
. '0ne interest note for Nlnety'six # Dollars payable January 1 1911_;.
’ Optlon 1e granted mortgagors to pay’ $200 00 on princlpal eum at any ine

;-f’tereet pay-day, commenoing w1th January let 1908.:. . o _

. All “of.- whlch notes dated Deeemher 21et 1905 are executed by Frank;i'

'-'L._Eoen end Mabel 0. Koon hlS wife the said mortgagore to the eaid mort-

”gaéee, on an actual loan of Flfteen Hundred #‘Dollars and are payable to:
.the order ef the sai& Mortgagee at 13 Penmure etreet Dundee Scotland inﬂ 3

J5AU. S. gold cozn W1th 1ntereet on eald princlpal notee at the rate of .

'_inlne percent per annum after maturitysr.: _ " '. | _

AND,~ﬂHEREAS The eald mortgagore for themselvee andlfor their f'

“,_‘heire and aselgne. have covenanted and agreed ‘and do hereby covenant and_
‘agree to and with the eaid mortgagee, 1te eucceseoru 1ega1 repreeentativea

‘tand aeeigna, as followe. ‘t:f" o L .' o o j
1L xﬂ That they will pay each and all of said notee promptly ae they ‘jfl
become due..:; - _ P “. i DL o

2. Tnat tney will keep the imprevements thereln in good repair and wrl;
not do.er permit any waete of the oremisee nereby mortgaged or. cut or

‘71-permit to be cut any growing timber thereon W1thout the coneent of the {

hmortgagee, except eo much thereof as may be necessary to build, rebulld ’J

"'and keep tne fences and other structures on eaid premleee in good re- )

. palr and for neceesary domeetic uee on sald premlaea.. Thet he will pay;_,

. _all taxee and oharges that ' be eseeseed on eald premiees before thev




5.

beGOme delinquent.j;w;

- SQ That they have a valid and unineumbered title in fee simple

”to sald premises and that he will Warrant and defend the same' to the

'"mortgagee, its euooeseors and aselgne, agalnst the claime and demande

of all persons whomeoever.f;-75

e 4, That during the existence of this debt w111 keep the present

‘-_t”bulldinge or any whlch may hereafter be erected on the eald premlses

;L_insured against fire to the extent of i—f-ﬂ- -Dollars 1n some fire insur—

B 5-anoe company to by named by the mortvagee for tne beneflu of the mort-

gagee. and dellver the pOliCleS and renewals to. sald mortgagee promptly

after the issue thereof, and should the sald Mortgagor fail to insure :

B - or deposit said POllGleB and renewals thereof a8 . nerein provided tne

sald Mortgagee may do so at the expense of the eaid mortganor.‘ f‘U

NOW THEREFORE 1f the sald mortgegors snall pay all and every of

' sald notes taxes and charges ‘and. anall 1n all other respecte fully

o ‘_satisfy and comply with the covenants hereln set fovth and enumerated

- this- conveyance ehall be void. " But if the said mortgagors ehall fail '

to pay any of sald notee,-or in any other resPect shall fall to comply

_with any of the oovenants herein set forth then as often a8 any euch
'breach ehall ooour the sa1d mortgagee or ite sucoessors, legal rep~'f{ o
-f'resentativee and assigns may at any time thereafter declare the whole

;of the principal BUm or so muchthereof as at the time of euch deolaration

'.may remain unpaid to be at once due and payable, as well as all 1nterest

"”thereon up to the date when payment may Do made, or Judgment rendered

:‘may be entered -and,the sald mortgagee its successors. representatlvee

{and assigns, may at. any tlme afteraeuch breach ‘a8 aforesald proceed




'feﬂ.t': |
A;taxes,- ates, insurance premiums or other charges payable by them the |
isaid Morteegors may, et its option make payment thereof and the amouﬂs
’ so peid including 1hterest pehelty and oosts thereon, with interest '
”it:et tWelve per cent per ahnum shall be edded to and become a pstt of
“'firthe debt secured by this mortgege w1thout waiver howeVer of eny rights cE
mi.erising from breach of eny of these eevenants.Jll””‘"n_' N _ i
'aaéf In the event of this mortgage being fOreclosed said mortgagors
":.shell pay such sum es the Court msy oonsider reasonable as attorneys fees'
;.sfor the benefit of the pleintiff and subgect to this mortgege, the seme_r‘
‘“ff” shell be a lien on the premises hereby mortgaged which said fee shell
'ri;hibe due end payable when suit is; begun.-a o ‘b. ) .i_';
B 'if 3., And it is further expressly stipulated that no.” 1eese of said
g fremises or any part thereof shall be made during the existenoe of this _
';mortgage for other than & reesonable rental.-- And in the event said prem- :
'-mises or any pert thereof are leased upon &efault in the performance of .
any of the stipuletions of this mortgege by the mortgagers or their suecess-.
: V ors in interest the mortgagee its sucoessors or assigns,Ashall immed1ately~
beoome entitled and subrogated to ell the rights and remedies of seid
“hmortgagors .or their successors in interest under such 1esse..__'f"
| ' _.  ..4 Witness-—-- hand and seal the day and year first
~ebove writben., Frank 1. Koon (SEAL)
e Ch e S Coe L Mabel O..qun . ‘ 'SEALJ
‘ SN Signed, sealed and SR
'wu'delivered dn the presence of |
R C.AE. sostan
. - H. -C{. : Gr 5Ves .
o f=85 RN S e e I
R Covnty of Fremont B R
| L _v B I G. E Rostsn, Justice of the Peace in end for }hj;
:said County and State do hereby certify that on the Elst day of Decemher .;.
. 'A D. 1905 personally appeared before ‘ine. Frank L.‘Koon and Mabel O. Koon

‘known by me tc be the persons described in and whOSe nemes are subscribed

e ¥ B

Pl e _-’,= ,_-". Lo . R
FRUOR A {*gj S
L BRSNS Ty




:‘to the witin instrument and acknowledged to me that they executed

. the same s, their free and vBluntary act and deed.’

And I further certify that upon an examination apart from,.‘

. and without the hearing of her eeid huebanﬂ I made the eaid Mabel

‘ff[o. Koon wife of tne said Prank. L.‘Koon fully acquainted with the

contenta of seid instrument, and thereupen she aeknewhadged to me

'fthat she uxeouted the same freely and voluntarily and thet she did[l

';STATE oF. IneHo R

:this certificate first above written.

not. wish to retract such execution. -§=-V,“i ‘&,N

Given under my hana and oﬁficial eeal the day and yeer in o"

C. E. Rostan Justice of Peace
County of Fremont State of ,
Idano.g B Ly

{884

.'GountJ of Fremont ‘)_;,Jy Lo

I, Victo¥ Hegsted ‘Clozk of the District: ‘Sourt of- the sixth ]'-”'
Judicial District of tne State oi Idaho in and for ‘the County aforesaid

'the same being 8 Gourt of Record ﬁo hereby certify thet C. E. Rostan

t'Esq., whoee name is subeoribed to the annexed proof of aeknowledgement

'oi mortgage was, at the time therein stated a Justice of the Peaee in and '
o for eaid County duly qualified and authoriZed ‘to take the eeme, thet I
iiam well aoqueinted with the hand writing of eaid officer and verily be~

f ]lieve thet the eignature therein ie gennine.. Witneee my hand end tne

' A.M.

emher A D 1905., L,*:qu

”f.seal of seid Court at St. Anthony,‘in eaid County, tnie 26th dey of Dec-;

l““ffSEAL)ff- L g Victor Hegsted Clerk
| | Af'r”:”“‘J By Bﬂse D, Miller Deputy |
Recorded at the request of B. H. Hiller, December 26th 1905 et e o' ¢look i"

Vlctor Hegeted | Recorder;i b

N Fd

';;fﬁTrenscribed from Beok “X" of mortgagee pege #108 Fremont ounttheeorde

' Tranecribed in Book 61 Hﬁdle@n County Recorde page 7).
h Releaeed in Book One fl) page 719 Madieon County Records.

r{r .l"'\ "".z 7 ﬂ'ﬁ"?
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"‘j_County of Madison Ifﬂ' sz'w T

I Jno Hegsted, County Auditor and Recorﬂer of Madison County -

_ Idaho do herehy certify that tne foregoing is a true- and correct
o copy of the Real Estate Mortgage, executed by Frank LJ Koon eni
' Mabel 0 Koon his wife to The Alliance Trust Company Limited a cor-:::

poration now of recand in mJ office in BOOk 61 page 7._
Givan under my hand and seal at my office ib Rexburg Idaho,

@ L-Z-' .

~"_f~thié 9th. day* of Decamber A 5y 1918. )
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THlS INDENTURE Made the 20th day of December in the year of

rjour Lord ons. thcusend nine hundred and five (1905), between 011Ver =
- H. Oliver { an unmarrled man) of the County cf Fremont end Stete off

"Idaho the party of the firet part, end Frank L Koon, of tne County g |

- of Fremont and Stete of Idaho the party of tne second part

WITNESSETH That the eaid party of the first part for end 1n

. coneideratiou of tne eum of Thlrty-five Hundred and no/lOO Dollars--

‘,'lawful money of tne United States of America, to him in hand paid

by the eaid party of the second part the receipt whereof ie hereby

'ecknowledged doee by theee presente Grant Bargain Séll and convey

,oand Confirm unto the eaid party of - the second part and to hie heire .

",and aesigne. forever, all the. certain 1ot piece or parcel of land'

eituate lying and belng 1n the bounty of Fremont and State of Idaho'

" and bop.nded and deecrihed 88 followa tQ wit e i.L SR L

The east half of the northwest quarter (E% NWl) and Lots One (1)
and Two (2) of Section Eighteen {18) in Township Five (B} north of -
Range Thirty-nine (39) East of the- Boise Merldian, containlng one . -

hundreéd and elxty (160} acree.._}

‘together with all and elngular tne tenemente hereditamente and eppurten-c

- ;encee tnereunto belonglng,‘or in eny wiee appertelning, and the rente ‘~7”

“ieeuee end profite thereof.r-g‘”

TO HAVE ARE TO HOLD All and elngular, the eaid premieee together

' with the apprtenences and pritilegee tnereunto incident unto the eeid

g-perty of the second part to nie helre and aesigne for ever. And the

seld party of the firet part and hlS heire, the Sald premieee in the

”ff quiet end peaceable poeeeselon of ehe said perty of: the second pert hie>

'”t.heire and aseigne, agalnlt the seid pBrtJ of the flrst part andhie

neire and against all and every pereon or pereone whomsoever laufully

‘olaiming or to claim the e&me, ehell and Wi;l warrent any, and by theee'

preeente forever defend.f,.;

' IN Wrrﬂess weeeeor The Sald party-of the first part has. hereunto eet;

his hand and eeal the day and year first above Written.'

e Pe gl redecs

“Fﬁﬁf ”cn};f=9_“--~ .:'.:-1- Oliver H.:Oliver. (Seelfd'

THeal .
P
s .

L
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'f,81gned sealel and delivered in the~‘;"

._ Presence_of., 0 A Johanneson.'KFf

'3[STATE oF- IDAHO Rt

sgy

Lo o

E County of

I do hereby certify that on this alst day of Dadember in the

‘ year 1905 bafore me, 0 A. Johannesen a Notary Public in an& for said

 7lfCounty and State personally appeared Oliver H. Ollver fsingle)

';known o me to be the person whose name 1s subscrlbed to the within

'instrumant and aoknowledged to me that he executed the same.w

“jabove written. Ll

'Vay commission expirea June 19th 1907

In Wltness Hhereof I have hersunto set my nand and affixed my off-

= .ieial" seal at Idaho Falls, ths day and yoar in this certiflcate first

(SEAL) f 0. A Johannesen

_ Filed for record at the requeat of B. H. Hiller at ho mlnntes past 8
e °l°°k A M' this 25" day of December 4D 1905 o o

Victor Hegated County Recorder. :

f-r;-ﬁy;_ii Rose D Mlller Deputy

_‘,;Transcribed from Book "R“ of Deeds page 222 Fremont County Records._'

t Transcrlbed 1n Book 20 Madlson bounty Recoras page 657)
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STATE oF Iano A,~J7ﬂ;‘7
County Of Mad:.son ) B AP r"'_. S ."Z-'I‘_";__"‘":".:"-- SR
- I Jno Hegeted County Auditor end Recorder of Medieen 7
County Idaho do hereby certify that the foregoing ie a true and
correct copy of the Warrenty Deed Executed by OliVer q Oliver

to Frank L. Koon now of recerd in my offlce in Book 20 of deede

| page 657.

Given under my hend and seal at my office in Rexburg. Idaho“ :
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OFFICE OF THE DEPARTHEHT OF RECLAMATION

JT.7E OF IN:HO.

IN THE MATTER OF THE ADPPLICATION )
OF 0, He QLIVE FOR TRAHSFER OF } OBRDER
WATHE RIGHT - CASE NO¢ 15:. . ) ST

This gase came up for reconsideration and revisw on ¥ay 6, 1919, upon the
petition of 0. He Olive, bearing dste of April 12, 1919, said petition belng
£1led by Holden and Holden, Attorneys-at-Law, on behalf of the petitioner, and
requoating a rehesring and an opportunity to submit further arguments and autho-
ritios in support of the original petition for transfer, and the Comslmsioner of
leclamtion of the State of ldaho, having carefully considersd and reviewsd all
of the avidencs and documsnts oo file in commection with the omase, together with
the brisf #1iled by Mesers. Holden snu ilolden for the petitloner, raceived in the
offise of the Department of Heolamation, sy B, 1919, the lotters of O A
Johunnesen, Attornsy for F. L. Koon, protestant, bearing dates of April 29 and
May Bth respectively, and being duly advised of the faots in the cass, and having
congldered the matters of law involved therein with the Attorney General of the
State of Jdaho, and having in hand hie written opinion consldering the scame,
findes ' :

1. ‘“hat undar date of Dscember 14, 1918, 0. He Olive duly exsocuted an
applloation for tranefer of water right in the amount of twelve cubic feet per
seoond of the waters of the South Fork of the Snake River inh Fremont County,
Stute of Idaho, and £iled the same in the office of the State Engineer, whioh
Beid waters were covered by & decree handed down by the Hone J« M. Stevens,
Judge of the 3ixth Judicisl District of. the State of Idaho, in the case of the
Rexburg Irrigation Company versus the Teton Irrigation Canal Company, sadd
decrae bearing date of December 18, 1910, all as sot forth in the said petition
and as shown by the records of the office 0f the Department of lleclamation and
by the szid decree. _

That the said petitionor by his application requeats psrmission to
transfor his said twolve seoond feet of watar from the lands to which it was
deoroed and upon which the said water has heretofore been used, which lands are
loouted in Township § North, Range 36 M:.et Bolse Base and Merldian, mnd more
particularly dosoribed in the said petition, to lands now aridiin character
and requiring artificial applioation of water for the profitable production of
magricultural orops, deseribed as Seotlon 11, Yownship & North, “ange 38 East
Boise Baso and Meridian, which said lands are lging under what ig known as
the Harrison Canal through which Canal tho said petitioner desires to convey
the sald twelve auble feet por second of water.

2, That on December 19, 1918, Fred A. Wilkie, the then State Znglneer of
the State of Xasho, lssued certificate of transfer MNo. 231 to the Harrison Canal
Company thereby granting the prayer of the petiiioner herein. 4he said transfer
‘was duly executed and delivored and recorded in Book No. 1 of Transfers on Page
231 of the Offiae of tho Jiate Engineer.



%: That subsequent to the issuing of the said gertificate of transfer and
on January 3, 1919, P, L. Koon, through his Attorney, Os A+ Johannesen, filed a
protest with the Jtate Englneer in the form of a letter protesting against the
said transfer and slleging, among other thinge, that the petitioner, 0. He Olive,
was not the owner of the water in question, and that as a result of the said pro-
tont, tho Btote Fngineer reopsned the cmse and temporarily set aside the above
stated certificate, and efter due notlos to the intoreated partied, held & hoar-
ing at Idaho Falls on the 10th day of Jamuary, 1919, at which time, the petitioner
through his Attormey, pressnted and offered oral testimony in support of his
potition for transfer, and the protestent, ¥, L. Koon, through his Attorney,
offered oral testisony in support of his contentiong concérning ownershiy in and
- to the waid waters.

4» That all of the rocords and ovidence on files in this case discloser
‘the fact that there 1s a controversy as to the reei ownership of the sald twelve
cubic feot per second of water by rcason of the fact that gertain of the lands
recited in the Court decrese wers transferred and sold by . the petltionsr Olive
to Mr. Xoon. 4he patiiioner allepos and contends thot when the said lands were
8014, the water right therefor was reserved and not transferred, and that sinse
the date of the said tranefer, none of the waters herein mnue bean used on the
lands which were purchased by Xoon., The recerds further show that br. Clive,
the petitioner herein is now, snd has been for some ysars past, the owner of
cortailn lands to which it is contended the sald waters wore for a number of ysars
following the date of the sale of lands to Koon, applied. But that the divorting .
works and the canals through shioh the said water was conveyed to the lands have.
beon demtroyed by a change in the chaxmmel of the South Fork of Snake River, and
that a large smount of the land owned by both the petitioner asnd the contestant
has, W thin rocent years, boeh wsshed sway and rendered useless for aylcultnral
purposes by the shifting channel of the South Fork of Inake River. -

That a careful exsmination of the conditions on the ground rncently
conducted by me, the Commissioner of Reolamation, disclosed the faot that portions
of the irrigation works were destroyed as hereinabove stated; that the same have
not bocn ropleesd or repsired, mnd that the protestant herein has no means uunder
the present existing conditions to divert or utilize the snld water.

"Be That it is apparent from the records and evidence, togother with a-
consideration of condltions on the ground, that the protestant Koon herein, or
_ any other persons will in no way be injured by the transfer by the petitioner,
Olive, of such portion of the twolve ssuond feet of water as he may own.

THEREPORE, it is heredby orderad and adjudged thas the rovokisn order
‘0f Pred f. Wilkie, Staté Engineer issued on the 15th day of Harch 1919, wherein
He ravoked Jand set aside certificate of transfer Fo, 251, is hereby canuallad
and held fe;' naught, and that the aforesald certificate of transfer, Fo. 2351, 1a3
" _hereby rpinstated, but subject to the foliowing modifications: That the ﬂarriaon
Canal Compnny has s right to the use of only such portion of the twelve second
feet of water ns may havs been owned by 0. H. Olive on the dute of his transfer
hy dasd to the” sa!.d Harri.son Canal Companye

5 {53 P

-

| nlut a this 8th day of May, 1919,

ot

St 3z Ak

Comml _nslioner of Reclamation.

i
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TREASURY DEPARTMENT

INTERNAL REVENUE SERVICE

OFFICE OF THE COLLECTOR . HeLENA, MoONT.

DisTRIGT OF MONTANA

Idaho Falls,ldaho.
Dec.16th, 1918,
_J{M.Adqms bheing first duly sworn,deposes and
says; That subsequent to the hearing had by
the State Engineer relative to the change of
point of diversionof 600 inches of the flow
‘of Snake River ,uhich uwas decreed to 0.H.0liver
That Frank L.Koon requested me to purcha;e Jrom
sald 0.H.0live the water above mentioned for his use?
Thus acknowledging that he had no right,title or

interest itn the same, : f,

@am\, XA bt

Subscribed and sworn to before me ithis 16th day

of December,A.D,1818, Pyéiiéi;iaiizzzﬁéﬁé214££< .o ,

Notary Public. ‘ "4avig
HRestdence,Idaho Falls, quho.ﬁ;":«
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OFFICE OF THE STATE HNGINEER

| OF THE STATE OF IDAHO ..

IN THE MATTER OF THE APPLICATION
OF 0. H. OLIVE FOR TRANSFER OF
WATER RIGT -~ CASE NO. 15

REPORTER'S TRANSCRIDPT OF TESTIMONY

Before FRED A. WIIKIE, State Engineer of the State of

Idaho, at Idaho Falls, Idaho, January 10th, 1919.

~C. H.'De Camp,
Attorney for Applicant
O. A. Johannessen

Attomsy for Protestant, F. L. Koon.




OFFICE OF THE STATE EWGINEER

OF THE STATE. OF IDAHO

© IN THE MATTER OF HE. APPLICATION ) S
OF 0. H. OLIVE FOR YRANSFER OF = ] ' .TRANSCRIPT OF HEARING
WATER RIGHT - CASE NO. 15 = . ) C

' AFFIDAVI? OF REP(RTER

| 1, UABEL E. BYRNS, being first duly éworﬁ, depose and say:
ihét I am the pefson who took shorthand notes of the hearing in_thé
above entitled matter at Idaho Falls, Idaho, on Jamuwary 10, 1919, and
that the follawing thirty—foﬁr typewriﬁten péges_are a corfect trans- |

lation of said notes.

INadcl & ﬁyw

Subscribed and sworn to before me, a Notary Public in and

.. for the State of Idaho, this Fifteenth day of January,‘A. D. 1919.

Il—'gd/TQ/ y« /W
fiotary Public in and for the
- Ptate of ldaho, residing at
 Boise; Idaho.




OFFICE OF. THE STATE ENGINEER

OF THE STATE OF IDAHO

IN THE MATTER OF THE APPLICATION ) . |
FOR TRANSFER OF O. H. OLIVE, ) TRAFSCRIPT OF HEARING
CASE NO. 15. - ) |

This case came on £or hearing at Idaho Falls ,‘ Idaho, beforse
thé State Engineer, at 10 o'clock A, ., January 10, 1919, on p.rot‘est of
F. L. Koon, against issuance of transfer in the‘ above entitled dése.

It is hereby stipulated by and between the parties. hereto,
that the sworn report of the stenographer shall be accepted as the record

of testimony taken at this hearing.

ey ,
LQIF’LJ‘ P"? ,ﬂﬂﬁam
: T



>

P o P oo oo oo b oo

£ koo oo

December 16, 1910

" TRSTIMONY

Mr. Qs Hy OLIVE was sworn and testlfled as follows: ' =

Direct Examlnatlon by Fred A. Vilkie, State Englnaer.
I introduce copy of a map, being a tracing of the records of ‘the State Eng-
inger's Office in the adjudication suit between the Rexburg Irrigation Com-
pany and the Teton Irrigation Company, upon upper Snake Riwver. '
At one time, Ifr. Olive, you owned certain lands in Townshlp 5 N. 38 and 39 E?
Yes sir
Can ynu recognlze the locatlon of’ any of those lands .on this map

Ees sir

I hand you, IMr. Olive, the appllcatlon for transfer in which you state that

~ you are. the owner of the WEZ Sec. 13, 7. 5 N. R. 38 E. You, at one time,

owned that

I had 2 claim there

W% of SHZ, sml of SE-— and Lot 5 of Sec. 18, 5 N. 39 E; 5L Stk Sec. 17, Lot
2 and part of NEH W7; of Sec. 20; BY VA, Lot 1 and 2, Sec. 18.

bid you have water for any of that land

Yes sir e

Mark what land you had a water right for

You had a decrse in this water case for 600 inches of water.

Yes sir

You merk on the map the land that that water was decreed for

Then that wvater was decreed to all of the land that you owmed
Yes, and I had some more land up above

When was that decree granted, iire Olive

Did you sell any of that land to Mr. F. L. Koon

. Yes sir

State if you recognize that instrument o
Yés‘sir

You recognlze that as a certlfled copy of that deed -2 certlfled copy of the
¥arranty deed in the flles of thls appllcatlon. )
es sir .

[TV UR N R
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Did yoﬁ seil vwith that,'the‘weter thet went‘with the land that it,represented

No sir

Then what did you ‘do w1th the water thst was represented above, belonglng on

the land represented by this deed
mransferred it to this upper plece
And used it on your upper plece |
Yes sir

Now will yeu mark on the map with thls green colored pencil the 1and that
you used the water on after you sold the land to Mr. Koon - :

Then you owned and used that water on the ti-sw—_ Sec. 21, and the NE} SE}
of Sec. 20 and SE%—NEF-of Sec. 20 -6 N, R. 39 E

Yes

After you sold thls land to Mr. Koon yod used the weter that was dedleated to
that land, on this land ~you have just descrlbed

Yes sir
Uhen daid yeu first'use.it there
As near as I can remember, in 1908

How 1eng did you use it there

Up until 1913

" Was your rlght to the use of that weter ever dlsputed

© b o » o b o b

" Never was by ‘any one

How mueh of the 6Q0 inches .of weter thet was dediecated to the- lands descrlbed

and that you have marked on the map in red, did you transfer and use on this -
land farther up the river - :

All of it, end stole. a 1ittle besides

Then did you sell all of this land that you have marked with a red eross
to Mr. Roon - ‘ - ‘

No

' Hark in green on that map what you did sell to him

Then you sold 160 acres of this land to Mr. Koon amd took the water off of

all of the land that it had been dedlcated to, and used all of the water on
the upper pleces of 1land .

Yes sir -

From about 1908 to 1913

Yes sir

nn-\.-\e_\_ .
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I hand.you Exhibit A, and ask you if you can tell what it is

It is an affidavit from mé,'stating.that-l had been decreed 600 inches of
water and had used 1t from 1908 to 1915, .inclusive : :

Is that an affidavit that you filed in coénnection with your other papers in
this case . : .

Yes sir - R | B

. Cross examination by ilr. O. A, Johannesen

- Mr. Oiive, oniwhat'date did you make the sale of the property referred to

as being the property sold to kir. Xoon -
On December 20, 1905 -

Were you one of the crbss?complainants'in the case of the Rexburg Irrigation
Company, et al, versus the Teton Irrigation Canal Company, et al

I do not'understand that proposition

Do you recall ever héving-givén any evidence in the so~called Snake River

" Decree suit o

Yes sir

Do you ever recull having filed, or having had your attorney file, the cross-
complaint in that suit . ' : :
I do not know what s cross-complaint is, to;be honest with you.

At this time, I would like to offer in evidence, a certified copy of a 7 .
portion of a cross-complaint and answer, filed by tr. O, H., Olive in the case
of Hexburg Irrigation Company, et 2l versus Yeton lrrigatiom Canal Lompany,

a Corporation, et al o : ' :

I will ask you, ilre Olive, to read the first full parsgraph therein -

- "That the said defendant and crdss—complainant; 0. H. Qlive, and his grantoré

and predecessors-~in interest, are now and since the 19th day of September,
1882, have continuously been the owners in the Dossession and entitled to the
possession of that certain tract of land, situate, lying and being in the

county of Fremont and State of Igaho, and particularly designated and des-
¢ribed as follows: : .

I will ask you, L. Olive, to look at the description in this eposs-complaint
and mark the lands therein described on the plat now in evidence. I suggest

merking with & cirele {(green)

-1 will ask you, Mr. Olive, if that is not substantially the land that you sold

to ugssrs. Uraves and Koon
iy understanding is, thet it is this instead of this.

Then as the map now shows marked with the reen cirele, the land so marked
represents the lands sold to ﬂessrs.'Gravesgand Koon o °

Yos sir

[0 e
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I will ask you, Mr, Olive, if you recall the date:on;which the cross-~complaint

~and answer was filed in the water suit in gquestion

'l_do;not

ilght it have been fhe-fofe-pértfof 1905 -

It might have been" . |

Was it before_you»soiﬁ_fhe -lands_inJQﬁéstion'tq Lkssrs; Gfaves and Koon
I would say that it was |

From the‘wording of'ﬁhg complaint, you would say it was, would you not -

-1 fhink,it was. I would not be poéitive about it -

Did you state that you were the’dwner_of these particplar lands

Yee sir

- And you spoke the truth wheq-you.so stated

Yes sir -

I will ask you, M. 01ive; if you recall =s to what wate¥ right you made

Pproof at that time, for these particular lands

:I do nbt understand what you mean by what water rights

what appropriation and -date of priority of use,'did you attempt to establish

as ‘the water for these particular lands

. June 1, 1889

I will refer you to parégrap 4 of your cndss-complaint and answer, and ask
you to read the first four lines of paragraph 4, being a part of. the said

‘paragraph

."That'onﬁthe nineteenth déy of5Septemher,'1892: this cross—comﬁlaiﬁaﬂt; his

grantors and predecessors in interest, appropriated 600 ihches of the flow of
the waters of Bannoock Jim Sjough, a tributary of the south Fork of Snake River."

Then, if this bcpy is a ‘true copy of a cross-complaint and anéwer, filed by .
you through your attorneyd Holden and Holden-in'the sult in question, the 600
inches of water right on which you made proof for the lands sold'to Messrs.

- Graves and Koon was 2 water right with a priority of the 19th day of September,

892 -

No sir

You mean to say the the original croésgéomplaint,{if the certified coﬁy is a
true copy thereof, did not state the fact ‘

I do not think so -

~ You recall,'&o'ypu Mre Olive, testifying in .the said mentionsd water suit

Yes sir

oo I,‘, ‘:"_’ﬂﬁ?f}' o . . ) 4 -
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At this time, Lir. Engineer, I would like to offer in evidence, Exhibit No. 2,

the same being a certified copy of the testimony offered on behalf of 0. g.

Olive in the tase of the Rexburg Irrigation Company, versus the Teton Irrigation
Canal Company. : : :

I will ask you, Mr.‘Oli#e, to‘cémpare the descriptions in your eross-complaint,

' Protestants Ixhibit No. 1, with the description in the opening statement made

by lIr. Holden as shown by Protestant's Exhibit No. 2, and state whether or not
the two land desoriptions refer to the same property

Yes sir

At that time, . Olivé, by what name were these particular propertiss most
commonly known. ' ' 2 : S :

Not by any particular name that I lnow of ‘

Ylere they not generélly spoken 0of as the Branden ranches

Sometimes. Sometimes as the Curd

Do you recall, 1lr. Olive, as to the number of inches of water you claimed for
the properties that have just been described - that is to say, the properties
identified.on the map as those sold to Messrs. Graves and Koon

600 inches

Do you recall the date of priority of this particular. 600 inches of water

I would not say, positively, but I think June 1, 1889.

If lMr.. Holden, your attorney, at that time, stated the 19th day of Septembar,
1892,'was, or was not, that the date ' ,

I could not'éay as to the date
Do you think that Mr. Holden mis-stated the matter

He might have done so

I will ask you, lir. Olive, if it is not the truth, that the ilessrs. Branden
¥our grantors or predecessors in interest, filed on 600 inches of water for
these lands, which filing was recorded on the 19th day of September, 1892

Yes

Is it then not likely Mr. Olive, fhat the 600 inches on which‘you made proof

for the lands in question was the particular appropriation filed upon by the
Brandens S

¥o sir

Can you then explain a§wto-why~the date. of -priority and the volume of water
appropriated as bffered in-the statement on your hehalf by lMr. Holden, are

exactly the same as the date of filing and the volume of water appropriated
in the Branden filing S : : .

then I went up to make proof, the attorneys for the south end of this district
wanted to know how much water. I was going to ask for, and I told them 900 inches.
They said that if I undertook to take more than one inch to the acre that they

[LAn S T S

1

Watow v e

e e B



B

/‘ B
@

£ = £ b oo b

S

would not stand for it and asked me how much land I had to cover. I told them
I wanted to cover 640 inches and how much waste land there was on it, and I
told them as near as I could come to it, possibly 40 acres and they said that
I could asgk for 600 inches and they would not make any objections and conse-
quently I asked for 600 inches. :

-In the light of the statement you have just made, can you explain to the

Honorable Engineer as to why Mr. Holden, in his opening statement describing
the land in question, stated that it contained but 452 acres.

That must be a mistake

At the time you offered the testimony referred to on the 600 inches stated by
lir. Holden as having a priority of the 19th day of September, 1892, and as
alleged by you in your cross-complaint and answer, did you make proof on any
other water appropriatéd from Snake River & . :

I would not.say right at that time, but I did make proof on some others

In the answer made by you on direct examination, you stated that you had
diverted the 600 inches of water to the use of gpproximately 160 acres in
Seotions 20 and 21, between the dates of 1908 and 1913. Is that correct

Yes sir

Now, as a matter of fact, lr. Olive, in the evidence given by you in the so-
called water suit, did you not make proof ohr 100 inches of water having a
priority date of April 12, 1889 for the land last referred to

No, my understanding is that I made proof on 160 inches of 1905, but I would
not be positive as to the date ' , :

Do you recall, ilr. Olive,'as to whether or not you were interested, together
with Jas.-Nglson,.Leo Corey and Pete Carlsen in a certain irrigation ditch

Yes sir

Was that for the conveying of water to this last deseribed tract of land

Tes sir

Did you have a fourth interest in that ditch

Yes sir

Is it not true that at that time you claimed 150 inches of an 1889 right for
that_land ’ .

I will not say positively. It is so long ago and I cannot rememher

T will ask you, m?. Olive , if at that time you did not havé(a.poésessory

‘clqim On an approximate 160 acres in Section 13 .

" Yes gir

Do you recall offering evidence as to the ﬁriority*of water right for the use
on that particular lang - -

My understanding is that that was included in the 600 inches

BTN T\F\ﬁﬁﬁ 6.
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Io you recall clelming 200 inches having prlority of October 29, 1902, for

that particular tract of land
That would be Section 15 - HNe, I do not.

As your testimony so shows ~do you now say that at the time it was given it
was the truth _ :

I presume it was

And if the recorded testlmony shows that at sald hearlng you clalmed 150
inches through the ditch owned by you and three other applicants for the -
160 lying in Sections 20 and 21, and said 150 inches had a priority date of
April 12, 1889, do you Tnow 'say thet such testlmony was the truth when given
I presumelt was

Do you recall, Mr. Olive, on or about the 14th day of December, 1905, taking
over ‘your land one Hugh Morton a representatlve of nm. MbMaster of Portland
‘Oregon.

I do not now as to the date but he was- there

Do you recall 1nform1ng h1m the day he'wes-there as to the water rights
claimed by you L

No sir, I do not
Do-you recall for what purpose lir. Morton was there
He was there for- the purpose of exemlnlna the lend to make & 1oan

How many loans rere e;ranged ior at that tlme

Tey

: One, so far as I am concerned I think

His V1sit to ynu was at a. tlme prlor to the executlon of the loan papers

I presume so

I will ask you, Mr. Ollve, if, at the time you mede your oonveyances to
lessrs. Graves and Koon,. the sult befors referred to -in which you offered

testimony relative to ‘water rlghts had been flnally settled and the rlghts
ad judicated ‘ .

 No sir

Tou became a cross- oomplalnant in thet sult and your testimony was offered

- therein at a time when you were the owner of the lands subsequently con~

veyed to llsssrs. Graves .and Koon d1d you not

Yes sir

At the tize you eold to Messrs. Graves and Koon, did you not contemplete

co-operating with them and bulldlng a new diversion works for the conreyance
of your water : ‘

- No sir
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There was nozhéw.ditch—ot'any time partly started by you

Yes sir, there was '

Before or after ‘this time .

After the sale

If Mr. Morton in his ‘report to mr. Melias ter conveyed the idea that you and

. lpssrs. Graves and Koon were about .to build a new dltch would you say that

he galned that impr9531on from you or not
I could not say

In your conveyances to Messrs. Uraves & Koon, do you recall whe ther you con~-
veyed with the lands described any of the appurtenances belonging thereto

Yes sir

Your deed so recite

Yes sir

You said of direct examination that you diverted the 600 inches in question
‘between the years 1908 and 1915 to the use of the ouarter-sectlons in Sections

20 and 21. I will ask you how many ‘acres were in cultivation on that quarter-
sectlon at that time - - :

"I could not say'exactly

About how many
‘I think in the neighborhood of 100

The land that was in cultlvatlon at that tlme was growing. what character of

erops

Grainfand hay .

'-.

_ Did you 1rrigate by means of flooding or- _some other means

Sub system

How so you know that you used the partieunlar 600 inches that you now seek to

" .have transferred in that 1rr1gatlon

Beoause I took 1t out of the sane headlng

Did you divert it by'meansrof'headgates and canolo;

I ata

And it was meaéurod to you

No sir -

‘Was' there anyons else uséing,water through the‘sénelheadgate and canal
o sir ' ' A

It was not measured'

No sir
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As a matter of fact, Mr. Olive, might not that have been the water onm which
you made proof in your second cause of action in the so-called water suit

No sir

Direct Exdmination by C. H. DeCamp

In your cross-GOmplaint you stated that beneficial use had not been completed
on this land in question

I did

And that the ditches were not complete

That is correct

Now, when you sold that water to Mr. Koon, was the water at that time appur-
tenant to the place - was it on the place

It was not

Thy did you reserﬁe that water when you sold to lir. Koon | A
When Mr. Koon bought the land, he stated that he wanted me to make the price
without the water as he did not want to buy a law-suit; that he could get

trouble encugh without buying it. The water suit was on at that time

Vhen you sold that land to Mr. Koon, the water that you had formerly applied

©on that land was no 'longer p0591b1e to apply in the system that you had

Fot unless it was repaired

It was not in condition to deliver water

No sir

Pid you have a 80lid dam across your ditch before, which cut the water off of
your land '

At vwhat time

In 1908

Yes sir

And that dam has boen there confinuqusly and eier‘since

Yes sir

-Ho water has gone by that exceptlng 1t mlght have been in a flood tims

That is all = . o :;"‘L‘.“

Did Ir. Koon ever object to your adverse use of thet water o

Never did

7 R
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.You have been recently over the ground

Yes sir

Did you dlscover in going over that, that Mr. Kbon had any headgate and
measuring device in the canal

Did not discover any

Did you ses any ditches in g01ng over the ground or ev1dence that water had

‘ been used there recently

b:-_‘ob-.@:h-@
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No sir

Did you, in 1908, commence to use 600 inches of water or thereabouts on your
home place and put it to beneficial use eontinuously to 1913

Yes sir
And you have answered_before that thers were no cbjections made
None whatever

Re~Cross Examination by Mr. Johannesen

hid you use wéter on tﬁe.so-called.home pléce‘prior to 1908
Yes sir | | | o )

Vhat water did you ﬁhen use

Used the water that was decreed to that place

What water was that

Part of the time 1t Was, water from the ditech owned by Carlson Gorey, Nelson
and myself

How many acres approximately were under cultlvatlon prior to 1908 on the so-"
¢alled home place

I would say around 100 - the balance was in'pasturé

50 that you have used prior to 1908, about the same amount of water for the
1rr1gat10n of the so-called home rlace as you did after the year 1908

No

That makes the difference

- The difference in the appllcatlon

- bid the 1and requlre more water 1n 1908 than in 1907

It requires more where you sub than where you flood

Bid you sub in 1907

.10
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_ I won't say positive, but it was 1n 1907 or 1908 that I started to’ eub but
I tﬁhﬂk 1908 : .

“hat ‘happened in 1914

The river washed the place off the map, er_moat of -it.

- Is any part of the home place fefmed‘by'any'one now

A few acres

- Are they using wnter for that

I could not say -’

When you sold that place, d1d you reserve the water

I reserved the 600‘1nehes. ‘Put in the water decreed to ths place
Tas that by exptees reservation in the deed .

No sir

You stated a moment ago in snswer to a dlrect question that you reserved the :

600 inches. In your conveyance to Messrs. Graves and Koon, 4id yeu ‘make an
express reservatlon in ‘your deed '

 Not in the deed, just a'verbal reservation

ResDirect Examinatlon by Tred A. Uilkle, State: Englneer.'
Ues it a verbal reservatlon at. that tlme
Yes sir
You had an understandiﬁg‘with'him that the wetef'wae not to go

The water was not to go with the plece and 1 prlced the land to h1m with that
understanding }

"~ Then Why, Mr. Olive, was there not an express reservat1on but in the deed

EY

‘I did not understend that you had to-reserve it in wr1t1ng. my understandlng

was that if you s0ld-the land that was all you sold and you had to. expressly
state in it that you sold the water in order to transfer the water

Re-Dlrect Examlnatlon by C. H. DeCamp

Has there been: a dam constructed An- the Baﬂnock Jim Slough cuttlng off the

1low. of Snake Rlver from that headgete of yours

Yes sir

=]
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Can you locate it approx1mately on the map there

It was one~half mile east of my land

And that dam was put across Bannock Jim 5lough

Yes sir _ | |

And prevents any water from Snaﬁe River from going dewn the Bamnock Jim Slough
Yes sir | 7‘ |

When Wae that puf in-

I think two yeare age

And hES'remained;infact ever since - o -

Ygs sir

Re-Direct State: Englneer

Did you say all of these lands that have been descrlbed here today were

watered from the Bannock Jim blough whenever they were 1rr1gdted

Yes sir, all the tlme

IIr. Johannesen

In the early perlod of the 1rr1gat10n frem the Bannock J1m i1t was water from
Snake River _ ‘ o o ’

”

Yes sir

3

So that it was Snake ﬂlver water taken into the Bamnoek Jim at times and then
diverted 1nto other channels '

The Bannoeck Jim and a run—around from the Snake Rrwer

. Has the river 80 was hed out the orlglnal 1ntake as to make it impos51b1e to

take water in that manner now

I could not say

In 1508 was the river washing away the intake on the Bannock Jim Slough

ot that I know of

But you do know that the river ‘hasg been wadhlng away the o0ld home plaee
seriously - o . . :

Yes sir’

t h \ w - -
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And in that manner affecting the o0ld ditches

Yes sir

The point I want to make clear is whether any water applied to any of the -

lands in question here had always been diverted from the Bamnock Jim Slough

Yos sir

None of it was ever diverted from Snake River itself

Not to my knowledge

Up to and including the year 1905, Mr. Olive, did you use the 800 inches of

water that is in aantroversy on the lands that were sold to llessrs. Graves
and Koon - ' '

I did, insofar as possible

Aftgr the year 1905 éndrprio: to 190é wés fhis water used
No :

hy ‘Was it now used

I did not have any use for it at that tims

Mlght lr, Koon have bsen us1ng it

No, there was no water went through therheadgate,

I will ask you, Mre. Olive, did the shifting character of the river during the

-period of your ownership of the Graves and Koon land, make it necessary for

you at tines to change the mamner and the point from which you diverted water

" to apply on the land

No

Re-Direct —- Jr. Decamp

Mr. Olive, did you in 1904 and 1905 try to get any water upon the Koon land
Ho
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Mr. C. H. DECAMP of Idaho Falls, was sworn and testified as follows:

Direct Examination by'Efe& A. Wilkie, State Engineer.

.How long have you lknown lMr. Olive, Mr. DeCamp'
I would judge since long about 1902 or 03 or '04

Have you ever held any ‘official position in connectlon w1th the water dis-
tribution and management in this communlty

Yes sir

What position was -that
State Veter Commissioner
that years did you éerve
2911 and 1912, I believe

During your term as T"'ater Comm1551oner dld you know anything about this land
that was owned by Mr. Ollve, in Town&zlp 5 N, 58 and 39§

Only that in ‘sections 20 and 21, known as the home rlace

Did you durlng any of that tlme have knowledge of water being used on this
land for 1rr1gat10n

Yas sir

Did you imow what rlght that water was be1ng used out of

The decree of 1910

ﬁid you ever have occasion to examine or 1nqu1re into the status of mr.
Olive's right during that time

I never dld

Then’ how do you know that water was used on the home place during . the time
Because I made two separate and distinet tr;ps to lir. Olive's ranch

Will you describe what you sam'there in the way of water being applied to
the land o -

I could not desgribe in detail, but ir. Olive took me over his place and showed
me hls headgate and his divertlng works

In your opinion, Mr. DeCamp, was that land recelv1ng actual benefit in crop
productlon frum the use of that water '

I would naturally presume 80

I hand you agplicant's Exhibit B, will you state what that is

L L e
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That ié'an-éffidavitamade by myself relative to‘the transfer of -this water

Now, are you. familiar with Mr. 011ve s water rlght in any other manner than
you have mantioned

. Ko s:tr

As to what disposition he may have made of them or otherwa,se from personal

' lmowle dge

'I\Tothmg other than the certlfled cop;y of deads which have been presented here

. Yhat caused you whlle you were Commssmner to v:.sit Lir. Ollve's home place

My Pirst visit was a.t his’ suggestlon to loock a.:f‘ter wa.ter trou'bles on . the South
Fork . , ‘

. Tas this trouble in c_oﬁnectiqn,wiﬁh Mr. Olive's water right

o
Then, inc_identallyfydu‘ were at that place and saw this water‘ o
Only as' incidehtaily;' not called éoncérning water

In a general Way, Mr. DeCamp, during your term as water commissmner , 4i& you
know Mr. Ollve held a. water right

YES gir

'And how 4id you have that k:navledge :

By the decree
The _décree you Were"ol)erat'ing under

Res sir

That is a1l I want to asik

Cross Exammatlon by Lr. Johannesen

You have never measured. any water éexpressly for lr, Olive

ITo sir

Have you ever seen the property owned by Mr. Koon, known as the Graves and

Koon proper ty

I think that I was over i;.tne*1a5t36£ November

Do you '.know whe ther Mr; 'K'ocﬁ- g’ﬁs ‘used- water on thsit "pr.opar'ty.
R}acently?

During your administration |

Not to my knowlsdge
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Do you know whether his. land requires water
Could not tell you as to that

From your owmn knowledge ¢éan you say whether Mr., Koon has used any water on these
three yuarter-sections or not ,

No sir

' And as far as you know then, lr. Koon might have used this 600 inches of decreed
. water Pight for these properties

Insofar as 1 know

The character of the river in that vicinity is sueh, ls .it not, that it makes

it almost impossible to maintain a permanent diversion point for the lands gl ong
the river ' -
In the river, yes

I notice from the affidavit that you have made in this matter that no particular
water right is referred to, merely that water diverted for the use of the so-
called home pkoperty is no longer susceptible of being used there. Did you have
any particular water right in mind at. that time

.Yes sir
That water right was that
600 inches decreed to Mr. Olive by the Sixth Judicial District

But, as a matter of fact, Mr. DeCamp, you cannot pOSitively testify that Mr.
Olive was using this particular 600 inches, less or more

No

Mre De G. MARTIN of idaho.Falls, was sworn and testified as follows:

. Direct Examination by Fred 4, Wilkie State Engineer. A
I hand you applicant's Exhibit C. "an you state if you know what that is
It purports to be an application for transfer of water right
On the-third page of that, you have endorsed the application as a water user
in this district. A4re you familiar with the lands now, or ever, owned by
Mr. Olive in the vicinity of Bannock Jim Slough in Township 5 N, 38 and 39E .
Izam not verywwell acquainted with the lands altﬁough I have been on the lands
Can you 1dent1fy any of them on this ‘map

I doubt if I ecan.---~ No, I could not identify the lands upon the map

Have you a knowledge of any water now or ever having been owned by Mr. Olive

Only from deecree records

S 16
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Are you familiar with the condltlon at .the present time of Bannock Jim Slough

" as to whether it will convey water from Snake Rlver down into the V1clnity
of Sections 18 or 21 in 5 N and 39 E. :

In high water, 1 believe it would. ‘In low water, I believe not.

Have you ever observed "that the flow has been dammed off eeSt of. Section 21
or in Section 21 ' S o .

Yo I‘have not been at the place since any dam was put in. I have been at the

- head of the slough at different times but there was no dam at'thet time

Have you ever observed any water belng applied to any land owned by Mr.

- Olive, to your knowhedge

Not ‘to my, knowledge

that
Now, in your statement on that affldev1t e you endorsed/as a water user’
and as such having no objection  to this transfer and believe that no. 1n3ury

would accrue to any one- by it. How dxiyou arrive at this conc1u51on, Ur,
Martin o

In my office as a Spec1a1 Deputy onthe river, I have tried to determine the
location of the headgate of every canal that takes water from the river or
its immediate tributary, and I have never been able to find a heading to any

‘canal taking water in that section of the country until reaching farther up

the_r;ver which lead me to believe that there was none diverted in that
particular locality. I tried at one time to follow dovm the canal there that
I supposed was lMr. Olive's canal but I did not have definite knowledge as to

© that and found it ran into the river where the river had afterwards changed

channels somewhat

]

Then if th1s water were to be tra nsferred t0 another canal and definitely
diverted from the river, do you still think there vould be no injury to any

- other water user accrued thereby

_.I do not ses how there would he, if title is, st111 in Mr. Oliwe

That is all I wish to ask

Qross‘Examination by ir. Johannesen.

Are JOU familiar, lr. Mertln more or less. Wlth the water users in that
rarticular nelghborhood ; .

Yes

Do you know 1f they are cultivatiﬁg their farms arocund there
They are to a certaln extent, yes

Do you know the character of the 1rr1getlon on Whlch they depend*

Yell, not 50 very well - - , o
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As a matter 6f fact, is it not true that most of that land now id irrigated

" by sub-irrlgation

I could not say deflnltely as to that

Do you know whether or not it is common among'&nse nartlcular water ugers
to dam up some of the natural channel in order to cause the water to rise

I think I have noticed such 1n ex1stence

‘From your knowledge as an irrigation engineer would you say that a person

- might make henef1c1al use of decreed water by means of sub-irrlgation

I do

So far as you know and have seen, could it have been possible for Ir. Koon,
protestant .in-this case, to have ‘used the 600 inches of water in controversy
by means of sub-irrigation ‘ :

‘It is possible

Direct Examination by Mr. DeCamp

Mr. Martin, -did you observe on your trip down the Bannock Jim Slough any such
dams for the purpose of holding up the sub in the Bannock Jim Slough '

Not in the Bannock Jim Slough

Mr. Johénnesen

Do you know, Mr. Martln whether the Bannock Jim Slough channel is lower
than the river there or not :

No, I do”not.know

So far as you know, it might have been

Yés,.it might have been

Mr. P. L. KOON of Thornton, Idaho, was sworn and tesfified as follows:

Direct Ezamination by "Mr. Johanngsen. - -

. Yhat is your nams

F. L. Koon

there do you_liveAﬂ"

In the vicinity of Thomton
You are the protestiant in this case

I am
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¥r. Koon, you have noticed the map here on the table and the land marked with

a circle in green with the red through. Tho is the owner of that land at the
present time : ' ‘ - :

»

You ovm all.of thém

My_wife and I 7 .
And who is the owner of the fractignéi UEL Section 13
I am —- I own 160 acres in the shape o_f'.fouz" forti'es.
Do you own any other kands there, ur. Koon |
Yes sir, I own Lots 3 and 4 in Section 18

So that you are now the.-ovmer- of .what was originally the Olive properties
sold to Mr. Graves and yourself, and a desert claim formerly held by kr. Olive

Yos sir

And‘in'éddition'tolthoSe parcels ofiland; you. own two lots that you have made
proof on yourself - '

Ybs.sif

Uhen did you buy your property from Mr. Olive.--Your first property

* About December 15th or 20th, 1905

ﬁbreAyou aéquainted wiﬁh this property at thaf time
?95‘sir | o

Had you beén.on them before -

I had |

HDW long a period ha@ you.beén on:that ﬁroperty
About three years o
Wéré y0ﬁ émployed_ﬁy Mi; Olive

Yos sir o | |

Yas any of the land on the ranches purchased by yourself and Hr, Graves, under

-cultivation at that time

-

Vas water used in the irrigation of those properties

Yos sir

g -
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Did you use water in the irrigation of those properties in 1905
I did
Was that prior to your and Mr. Grave's purchase from Mre Olive in 1905

Yes sir

it was the same year that you purchased the property, was it'not_

It was

During the years 1903, 1904 and 1905, was it always possible for you to procure
water in the same manner and from the same point of diversion, upon these lands

Ho sir
What was the reason for this

It was the difference in the condition of the water

Caused by the character of the river

Yes sir

You later purchased the ranch property which ynu now own
Yes sir '

And ybu are how the owner of it

Yss sir

-You have continuocusly farmed these broperties since you became the owner of
them . ' - ' '

Yes sir

And prior to your purchase from Hr. Graves or his estate, was his property
farmed

Tas sir

Have all these broperties been irrigated, one way or another, since they were
s0ld by Ifr. Olive in 1905

fes sir

Vhat water right have you been using in the irrigation of these propertic s
The water rlght that we bought known as the Branden

How many inches of water dld you clgim for these properties

200 1nches for ea¢h 160- acres |

That would be 600 inches

Yes sir

i /fm ’/l\i o ‘ : ‘
b@fﬁfﬁ_ 7 r; ;w (;f; 'EZ@ 50
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| Do you olaim' ¥Mr. Koon, that the 600 inches that you had aimed to use omn these

properties are the same 600 inches which Mr. Olive now seeks .to divert to
other propertles : : ‘

- Yes:sir

g“In 1905, you made a loan with the Alliance Trust Company, Ltd., for the sum
of $1500 did you not - o

“Yes sir

© Do you'know'how_much-wator you loaned at that time

Lo

Yés_sir

How nmch

: 300 1nches with each quarter

Was that the water that you purchased from Hr. Olive with your land
Yos sir | |

And you have contimed to use that ssme watef‘to‘this date

Yeg sir

You are still using. the water during the irrigation season

- Yas - sir

I will ask you, Mr. Koon, whether or not, you have dammed -up chammels akong
the edges of your land for the purpose of ralsing the sub through your land

I have

Vere these channels the Bannock Jim Slough, or éhamnels on the other side of
your land

They were channels between the Bannock Him Slough and the river
Here these channels leadlng from the r1ver

Yes sir ; _

'Afe those“damS'in those channels to day

No sir -

Uhy are they not there today

- The water ripples are too big this yéar

Did you have “them in the channels prlor to thls year

Yes sir

Did you have them in the spring of this year, before the flood

Yes sir

2D
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as any partbof ybuf'land.floodeﬁ_by the highsater this year

Yes. sir |

Did you lose. any of youf crops because of high water this year

Yes sir |

About What‘éorfion of ‘the acreage was under'wafer

I think there was probably 80 aéfes

S0 that something more than 80 acres of jpﬁr 1énd was under water this year
Yes sir o -

Did that destroy the crops bnfthqse'lands

It did

No occasion for irrigating particularly this year

No sir

" Had if been your intention and aim, as well as éffort, to divert for the use

of these particular lands, water from Snake River every year since your
ovnership g -

Yes sir

And have you raised crops every year on them

I have

Has any person deprived you of the use of any of the water claimed by you,
during your ownership '

No sir

Then the'only_interference-that you had with your water right, if it be called
interference, 1s that caused by nature and the shifting.of the river bed

That is all

Uﬁdef existing conditions, ir, Koon, is it,possible for you tb mainfain a per-
manent diversion works

It is not |

Is this because of the shifting nature of the river

ies sir

I think that is all.

22
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_works in them, any head gates

" Cross Exemination by Mr. DeCamp

You say, Mr. Koon, that it is impossible for you to maintain diversion works on
account of the shlftlng of the river . .

Yes sir
Your water that you claim is from the Bannock Jim Slough or the River

The Filing is on Bannock Jim Slough

 Decreed, I pnesume, on Bannock Jim Slough.

) Yes sir

The consequence is them, you are not taking your water that you are now getting,
from the Bsnnock Him blough _

Wo sir. -

Vhy |

It is impossible _

that makes it 1mp0331b1e to take it <

Condltion of the river.

Condifion of the river is not made in the Bannock Jim Slough . -

The condition of the river made it 1mp0551ble “to get it from the Bannock
Jim Slough . =

The river was shut off from the Bannock Jim Slough

Yos sir

- You say that no person‘has iﬁterfered with your water rights

Not to now

That is, from 1905 up until 1918, no one has interfered with your water right

Mo sir

The channels which you divert water from the river -- have you any diversion

No sir
No dam in the river _
Ho sir

According to thisrmap{

you state that the river flows through this country to
tha Bannock Jim Slough o _ '

Yos sir

- ‘\\ .
o ‘.‘\"\1 ' :
L . 23,
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Do you note on thls map here that. the swale runs from the Bannock Jim Slough
to the river

Yes sir

Thé ¢canseguence is, the waters of Bannock Jim Slough run into the river 1nstead

"of from the river 1nto the Bannock Jim Slough
The river is hlgher than the Bannock Jim’ Slough

-Ehen Mr. Koon, this map must be in error as to that

It may be

Did you testify, Mr. Koon, that you used wafer_in 1905 on the lands you now
o A , _ . ,

Yes sir - -

7 Mr('Oliﬁe testifies that thére was no wafer in 1905. Is it not¥ a fact that

there hzs been a permanent dam in Mr. Olive's diversion works in his ditch
that made it 1m90581b1e to take th“t water through after that date

There mlght be for as 1ate as 1908 - not 1905

‘In 1904, is 1t not a fact that the river came through and cut off the end of
the ditech that was formerly the ditch to water your land’

It cut off one .
And is it not a fact. that that breék has mever been repaired
It never has today

-The consequence is that water could not have been dlverted onto that land
after the break was made

“on one part. there are two di tches leading from the same boint

Lo your land

Yes sir

. How many acres have you under cultivation, Mi. Koon, all together

About 200 acres

The p01nt of diversion you claim.was ire Olive's p01nt of diversion on his
home place .

At one time‘

~ Did you ever ask for a change of p01nt of diversion

' Ko sir

You stated also that the use of this water had not been denled you by rgason
of the fact that kr. Olive was still using it up above you

Yes sir

|("‘U": AN . C e A. -
'LI-"‘. , ""::m -‘ ] . 2@
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At the time of the sale in December 1905, was the water appurtenant to the

: plage - was it being used on' the land

Not at the tims of ‘the sale

In the year I have referred to of 1905

"Yes sir

You claim no rlght then todey in Bannock Iim alough
I claim the origlnal right ~ the Branden rlghts

The 1ocat10n of the Branden right is in Section 21, near the center of the '
section on the Bannock Jim Slough, is it not

Yes sir
Then you claim the water out of the Bannocerim.Slough
I clain the -watex'- from those rights

Fow, if Ir. Olive should get a change of point of dlvers1on would it lessen
the amount of water that you use

I do net know

You are not claiming then,; as I understand it thet you were waterlng your land-
out of the Bannock Tim Slough by a series of dams to hold up the sub-irrigation

¥Not for the last two years
then was'the last time you used water through ﬂr; Olive's headgate

The 1ast water that we used through there was in 1906 or 1907, before the dam
was put 1n

Then from 1906 or '07 up until 1918, a period of 10 or 11 years, you had -
abandoned the Olive point of d1vers1on and was not using water out of that .

Correct

If you were using water out of the Bamock J1m Slough and Mrs Olive's headgats,
at this time, admitting that he was there, was so high and the flow of water
S0 meager that he could not get his water in his ditch, é;d you sustain any
damage ’1f T Mr- Olive secured a change of p01nt of dlverslon

1 do ‘not think so

In making your appllcatlon for loan in 1913 you stated in your application that

~you had decreed weter d1d ycu not

I may have

And in perfectlng that 1oan you designated your water as the water appurtenant
to the land - ' : ' ’

Yes sir

FELAY

' o : .
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appurdenant to the land as designated in the mortgage
I do not ey
Now, you shave owned this water in your opinion, since 1905, the date of sale
Yes sir
Thy 2t that time did you not intervene as an intervenor in the suit of
ad judication '
I was advlsed that 1t was not necessary
If %. Olive had sold you that water and. it was appurtenant to the land at
that time, and .the deed absolutely conveyed it, or deed was given to you, or
a quit-eclaim, do you not think at that time that all he did was to relinquish
his 1nterest in the water and you should perfect your title
o
Wow, did Mr. Olive agree to take that-ihroﬁgh court and'gef a decree
- I 40 not think there was anything said about it

You never paid the expenses of that decree
I did not
Was there Snake River water running in ithe Bamnock Jim_Slough.in 1916 and 1917
In 1916 there was
Wow, if Mre. Olive has held this decree 31ncs 1910, why have you never made
demands on him to quiet title in your favor
I have been advised that it was not necessary - that the water belonged to the
"land » ,
In other words then you were not aware that.dr. Ollve was u51ng this identical
water you claim to have purchased
I was not
When this hearing was held in 1915, you had no knowledge or a hearing or did
not get that information in a round-about way
I hed no knowledge of such a hearing until gow
But in a few weeks thereafter you was notified by Mr. Ed Priest of this con-
templated change of point of diversion ‘
I was not
In 1915, ilr. Xoon, Ir. Olive. made application for this same transfer. It was
advertised in the Rigby papers for hearing which was held at Rigby, bug no
one appeared to protest and about a week afterward I received a letter signed
by five parties in which your name was among them, protesting against the
trangfer

P

S xp

thy did you change from Decreed water in your appllcatlon to the water
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I met Mr. Priest on the road one day and he stopped in the road and asked me
1f I would objeet to Mr. Olive transferring water. I said that I would object
to transferring my water, I says, if lr. 0Olive has any other water, it is
nothing to me ‘ ‘ o ‘

Was that the first Ikmowledge you had of any attempt‘to transfer any of this
water whatever ' . . .

It was the only knowledge I have

Did you fhen understénd £hat trénsfer.was for this 600 inches of the decree
I did not | | |

Did you énter into aniagféémEnt with Mre. Olive at the time you bought this
land whereby the waterlappurtenant to this land was to be with-held from the

transaction

I did not

~ Now, your method of irrigation duriﬁg‘the years since you purchased this land

has been by damming up the chamels and creating sub
Yes sir

But not by direct diversion into any diteh or canal where the water was

measured .

No sir

Then how long sinece you have been able to do that by damming up the Bannock
Jim Slough o

Well, I guess 1t might be ﬁossible vet if we could hold the dams

Then how long since you did irrigate by that method -- by damming Bannock Jin
Slough 7 e

Wbll,.it has been some five or si x yéars.
Then, in the last two years have you so irrigated

I have not.

Three years ago.

.Three years agd we took water from the Bannock Jim before the dam was put in

the Bammock Jim Slough

Now after that dan was put in the Bannock Jim Slough, hov did you accomplish
the irrigation of your lands

. South Fork of Snake‘Rivér, by‘running it through sloughs and channels and

daming it up

Now that method then wou have used up to the present time

Yes sir

e Y

[ L P |
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And you state that all this time the water that you have used was the water
that you purchased from Ir. Olive w1th the land :

That was what we supposed

And you understood it to be the 600 1nches decreed to Mr. Olive datedsJune
1, 1889

Yes sir’

How, you mehtloned a whlle ago Ieferrlng o a flling. vhat do you mean by
that filing - : '

I do not remember a ‘
Mir« Johannesen - any

You drd hot mean to say then you used/water by v1rtue of a water flllng .

'NO sir

L

that do you mean when you refer to the Branden rlght

It was ghe original flllng that was, made for Branden's three pleces of land

Wot a water rlght at all

It was & Water rlght flllng on the water rlght
For‘what land |

For these three. quarters in 17-20- 18

”hen have you used that water in addltion to thls decreed water you ¢laimed to
have bought from Mr. Olive

e -claim it is the same water.

That the sa1d Branden f111ng is the same right that flnally became adgudlcated
in this 600 inches :

Yes sir

Then when you refer to the Brandeﬁ rlght you mean . thls 1dentical 600 inches

- of water:

Yes sir-
lr. BeCamn

After IMr. Priest tadked to’ you and you found out your water was in jeqpardy
you took no steps to protect it

I did not feel it was in- jeopardy

The thlng that got you' 1nterested was my VlSlt to you

%93 sir

phqﬂfvﬂémwnnf _ 28
L‘u _;J,‘r:, ol N/ Un?.ULEL{m
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Re-Direct Exam1nat10n of c. H. ‘DeCamp by State Engxneer.
When was that v151t
On November 30, 1918-
Re—Cross‘Examination of F. L. oon by Mr. Decemp‘
Mr, Koon, you testified that there was two ditches on that land. Do they both
‘coms from the same heading -
Yes sir

And your 1end then in the spring is largely irrigated by flood water from the
river

Yes sir

Did you, after the date of buying this land, make a filing with the State
Englneer covering this. same 1and and - others

Part of it

. Did you attempt to divert water thereafter from the Bannoak Jlm Slough on this
filing .

Yes sir

Were you successful

No sir

thy eould you not divert that water

That was b efore the dam was put in the Bannook Jlm Slough and hlgh water took
our woﬁks out

Uhat was’ your object in f111ng for water with the State Engineer on 'the same
land &f it was already covered by water bought from Mr. Olive

I did not think there was sufficient for it and I had other lands adjoining

But you did de51gnate this other land as well

I think so

Wow, when you were unsuccessful in your efforts to divert this water and apply-
it to beneficial use and your time had expired on your permit, did you mzke
application for an extension

Yes sir

You made application for extension for the same permit

Yas sir

Was . it granted

Yes sir

It was granted

Yes sir
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Ybu made then another effort after the exten51on was granted to dlvert ‘the
. vwater ' -
I did not
- Re-Direct Examination by MNr. Johannesen
In those early years, lr. Koon, the water that came into the Barmock J1m
Slough, was it 1argely Snake’ Rlver water :
Yes sir -
So that you were gettlng water from Snaké Hlver through a portlon of the
Bannock J1m Channel .
Tes sir
The only difference today, that is'between_today-and 1905 or thersabouts,
is that instead of using the -Bannock Jim Channels for a portion of the dis-
tance, you are using some other natural ehannel to convey the water from
the rlver .
Yes sir
Re# Direct Examination by State'Eegineer
Mr.'Koon, if a given quantity of water -- say 600 inches of water-- were
taken out of .the river at a point farther up ~- we will say at the heading
of the Harrison Canal-~ would there be any possibility of that diminishing
the use of the waters as you apply them to your land
Not at the present time
Well, what do you mean by not at the preeent time .
I mean when there would be less water there
Now, you clalm that if Mr. Olive has applled 600 inches to- thzs home place that
you have never had any kyjowledge that he was appkying that water mentioned in
this decree which you have referred to as the Branden right .
No sir
If he- dld do that Jnu dld not know that he wes u31ng that identical water
Ko sir
And you deny theﬁ,'if‘lkun&erstand you right, that he has at any time since
your purchase of the lands had & rlght tm the use. of the 1dent1ca1 600 inches
of water oL -
Ido ‘
Had you been avare - that he was d01ng so, would you have entered any protest
herstofore '
If he was infringiné on these rights I would have protested
T T Falal. al e U



Ifr« O A. JOHAHWESEN of Idaho Falls, Idaho, was sworn and testified
‘as fOllOWS‘ Co

By way of preliminary statement, I will say that the so-called Branden and
Curd tracts which is the property in controversy and which is now owned by
ir. Koon was not filed upon until July, 1902, by the original entryman -
that is, the land. . On September 19th, 1892, the llessrs. Branden filed a

"water losation notice appropriating 600 inches from Snake River by way of

the Bannock Jim 8lough for the use of these particular lands. In December,
1905, Mr. Olive arranged through the office of Johannesen and Hartert, of
whlch firm I was then s member, for a loan of 96500 Q0, the same to be made
as four semrate loans. He at that time was arranglng to sell three quarters

. 0f the land to Messrs. Graves and Koon. |
. Mr. Olive at that time in my office answered the questlons on four loan

.y
T3

applications, one of which was made out in the name of Frank L. Koon, and
two of which were made in the name' of Highland C. Graves and the 4th which
was made ‘in the name of Oliver H. Olive. In each of the first three appli-
cations, and which cover the lands that were being sold to Messrs. Graves
and Koon, Mr. Olive described the water right as donsisting of 200 inches

of a prior right from Snake River. It was explained to me at fhat time

that this represented the water that had been appropriated by the Messrs.
Branden on the 19th day of September, 18%92.

I, at that time prepared three loans, one for Mr. Frank L. Koon's signature
and two for the signature of Lir. Graves and in-each of these mortgages
described the water right.as consisting of 200 inches of water right in Snake
River, appropriated September 9, 1892 , recorded in Book A, at page 456 of
the water records of Fremont County. 4 slight error was made. in ‘the date

and the mortgage made September 9 when it should have been September 19th.

In the mortgage that I prepared on the so-called home place, then owned by Mr.
Olive, he described the water right as consisting of a one-fourth interest

in uhat wes then kmown as the Bannoek Jim Island Ditech. I prepared the deeds
that were made by lir. Olive to Messrs. Graves and Koon, and also prepared the
mortgages, all of which was done at the same timg. I had no direc¢t busimess
transactions with Messrs. Graves and Koon until the entire matter had been
arranged between myself and lrs Olive, he furnishing me all of the information.
and ‘data necessary to f£ill out ‘the applicatlons the deeds and the respective
mortages. )

It was my understandlng at that time that mr. Olive conveyed to Messrs.
Graves and Koon, the entire water right that had been appropriated by the
Brandens for the use and benefit of the lands sold to these gentlemen.

At that time I sent a Loan Company's Inspector over the land and so his
report on the data, for it was made out and mailed to the Loan Company vwhich
we represented, and that report recited that there was a 200 inch water right

for each of the properties purchased by Messrs.- Graves’ and Koon, or 600 inches
all together. .

Cross eiaminatioﬁ't& Mre DeCamp’
You state that the deed and mortgage-were both'exacutedlon the same date

No, prepared on the same date. The deeds wers signed in my office in Idaho

Falls by lr. Ollve, whlle ‘the. mortgages were sent to St. Anthony and signed
there . ) :

And that mr. Ollve gave you this 1nformatlon rek1t1ve to thls water belng
appurtenant to the land

Yes sir, he did

T an
C j“" |
den oo d Dlaalab
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Direct Examination of Mr. Olive by Mr. DeCamp
Have you any knowledge of making the statemerits contained in those applications
I have not

Are you the man that appeared at his offlce and gave this 1nformat10n on all
of those applications for loans

I do not think so
Have you any statement to make conce:nigg it

ot right. now

Cross Exomination of Mr. Koon by Mr. DeCamp

Mr. Koon, did you tell me on November 30, 1918, that you had & . .. ..~
special deed for thlS water

Special Deed! No, I said we had deeds

Re-Direct Evamination by State Engineer
lr. Koon, I hand you a- paﬁer filad among thé racords of this case swornm to
by J. M. Adams. Will you examine that paper and state whether or not you
made the statements referred to ih that aff1dav1t
I ¢id not

Re-Virect Examination of Mr. Olive by State Engineer

lirs Qlive, when you sold this land to IMr. Koon and others, in what géneral'
way did you reserve that water right

By an oral agreement
/ith whom was that oral agreement made

Tith Mr. Koon

Vhere was it

Dovn on the place

You heard Ir. Koon's testimony wherein he denies having made any such agreement
with you

Yes sir
Do you care to make any statement

The fact that I left:the water out of the deed as an improvement was all that
was hecessary to reserve the water

32
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On the other hand, Mr. Koon's testimony is that he understood that it was
not necessary to expressly recite the transfer of waoter with the deed and
that he understood that water was going with the deed

lell, every deed that I have received all carry the water in the ditch rights
in the body of the deed and I presumed that that was the way you transferred
the. water ’

Now, do you wish® ‘to make any statement in rsgard to the testimony of My.
Johannessen in regard to those deeds

Fothing more than that I left the Water out of the deed intentiomally for the
purpose of preserving the water. If i had intended the water to go with. the
place, it would have been included in the ‘deed

Re-Direct Exauination of Mr. Koon by State Engineer

Mr. Johannesen testifies that you expressly included this water rlght as a

part of the transasction in the deed

I 4id not uﬁderstand why the right was not put in the deed if he was to convey
the water and they put it in the mortgage

 Re-Direct Examination of Mr- Johannasen by State Engineer
As an attarney at that tlme, ir. Johannesen were you familiar with the fact

that the Supreme Court in this county held,that in the absence of an
gxpress provision to the contrary, that the water is conveyed with the deed

Yes sir

You unierstood that to be a &ecision of the Supreme Court in this State

I cquld not c¢ite any deeision, but I do kntw that

Mr.:thénnesen can you tellme whether or not this cross- complaint of Mr.

Olive, protestant s Exhibit A, was filed in the suit, before or after these
deeds. : ‘

Filed nparly a year before the deeds were prepared

" prap
! -\!Jj ’
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The applicant here introduces as part of the record, any permits
on file in the State Engineer's Office in the name of F. L. ioon on

Upper Snake River, or Bamnock Jim Slough, in Township 5 Worth, Range 39E.

The applicant is hereby given flfteen {15] days in which to flle a
brlef and certlfy to the State Englneer that he has served a c0py of
said brief on the Drotestant and the Protestant is hereby glven ten (10)

days frcm the date of serv1ce in which to reply thereto._
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IN THZ OPPICE OF THE STATT IIGINIER O THE STAPE, - rei o it

OF IDAHO. : -
_——‘_* ——————— T T T T f:; )
IN THE LATTER O® THE APPLICATION M g e
- ' ' . ARt
"~ 0% 0. H. OLIVE FOR TRAHSFER OF T Brief of Applicant.
N 14
WATER RIGH? -- Case No. 15. . "

1

. The abﬁve named appliéanﬁ} 0. H. Oiive, geeks to
have'fhe point of diversion and placé of use .of sizx hundred
inches of the waters of Snake River changed and transferred,
and, therefore,has filed his application heréin applying for
a Geftifieate of Trangfer. Thelonly issue raised hy such

apnlicant is; will the protestant, ¥, L. Koon, be injured

]

by & .change of the place of use of such water,
This is not an action commenced for the purpose of

determining as to whether 0. H. Cli¥e owns such water oF a3

B e . e

tbiﬁhgthéf{ETTL Kdoﬁxdnnéiédﬁﬁﬁﬁatéi} vaen-though‘thérabbve
nared applicant anq_the above named 7. L. Koon, »nrotestant,
were_bOth desiroug of having the State “n~oineer adjudicate

the anership of and the title to sﬁch.water. tﬁisqﬁbuld;not
vest'the 3tate Engineer with The authbrity or jurisdiction to

do so, becaﬁse all -sxch aa}hority and.jqrisdiction'is vagted

in the District'COﬁrtéof the State qf'Iﬁého,lana in the parti-
éular instance, in the Distriet Jourt of.thé County where such
water is located.  Nevertheless, the pfotéstant aﬁd his counsel,
upon the hesring of the apnlication herein, tendered some testi-
mony touching the question as to whether such walter was, or was
not, appurtenant“to the lands owned byiKQon; apnarently for the
purpose of showing that Koon owmed the‘rétef wnich the awnli-
cant seeks to have changed and transferred. Unleds the State
Fngineer is of the opinion, and, therefore, holds, that he is

vested with judicial authority sufficient to adjudigate the

%
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© showing that Koon knew and recognized the fact thet

- —8_ .
pimership of snd title %o water,_it_mnst be held that any ond

all testimonyroffered for.the‘ﬁurpose of establishing the owmer-

ship of or title to'suhh water, on the part of Xoon, is wholly

irrevelant and immaterial.
In regard 4o the gquestion as to whether or not Iir.

Koon really holds this water d&;an appurtenance, let me say thst

"_the evidence is coﬁ%uﬁive to the effect that Ilr. Clive &d0ld the

land withqut the waﬁer. The déed'does not'snecifically convey the
water snd r. Ciive,testifiéd that he re&elvéd'the 7ater from the
sale apa t;;t it aid not'paSS with the lspd.  is 2 metter of law
water will'ncf pags with the land ag en appurtenance Waere it iy
thé intent of the gfantor to reserve it ‘and the Efantﬁ&.acquiesces
in such.reservation as im the cace hers., In supwort of this
stateﬁentllét me ball_your.attention to thé foliowing facts:

Fr. Zoon tentified thnt after he had wurchesed this land

referred to herein from-0. T, 0live he made apwlication to the

‘State Tngineer for a permit to appropriate other waters with which

to irfigaté this land and later made ﬁpplicdtion for a memewal of
said perﬁit; Ir. Foon also testified that unddr said permit he
made“an attémpt to divert Water'uﬁderrhis permit with which %o
irrigate.his.said lapd but that the high‘wafer weshed zmi his
dam and diversion works away, snd that he never made any other
attempt to put the water under his permit to & beneficial use.

| Again I7r. Jomes I, Adams made afiidavit to tue effect
that Ir, Koon réqués@ed,him;'gdamé;*ﬁo fry aﬁé purchase the
six hundred inches of water in question of I'r. Olive, eclearly
. Hr.‘ﬂlive
reserved this water from sich sale of 5248 1snd, snd thet throngh-
oﬁt all these vears he, Xoon, respécted such reservation.

“rom the daté of the sale in 1905 down to the oresent

time Xoon has never claimed or demanded this water or the rioht

1o the use th?reof, of Mr, Olive.

)
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T desire to call your at ention to the fact'that for
three jears‘after the Publication of Hotice that IIr. Oliue-waé.
desirous of changing the'point of diversion and use of this
water, and‘fixing the fime and place of hearing'thereof, Mr.
Koon ﬁeve%‘made any wrotest whatever either to the dhange of the
poinﬁ of diversion, or poiﬁt of use therecf. You will also

recall that Ir. Zoon did not appeaﬁﬁt this hearing and make claim

~to this water or protesqto thé change in;point'of‘divérsion,

even-after he haﬁ been personally notified by Mr. Priest.

| -Again I desire to call your attention to the evidence
of !r, Xoon whercin he £e5tifieg that he has neither dam, ditch
oT headgaﬁe whereby or Whérewiih to divert the water in qaestion
for use ﬁpon his lands.. In'regard to the irrisation of thé Koon
lands let me direct your attention tﬁ his testimony found-on
Page 22 of the Transcript of the ?vidence where_ﬂr. Eoon adfnits
that the'ifriéztion 0f these lands was from highwater and that the

hiek water destroyed much of his crops, that the only interference

Cwita his irrig-tion system was thet offered by the high water, and

. that owing to the hieh water he could wnot maintain vermanent works.

‘Fis own evidence shows that he has never clsimed or uzed the water

inIQﬁestiOn, énd'that the only.irrigatiﬁn svstom he has or ever has
had is .a migratory one, Subject to the‘capriee.df'the high wdter.
Aecardin~ to the evidence adduced herein there is onlw
one headzate throush which Mr; Koon could &i#ert the watérs in omes-
tion fof}uﬁe unpoen his land, and that is what’is knowm .ac the Olive
Headgate, and Ir. Koon testified himself thet for the wast eleven
years he hod never diverted any water whatever throu~h this head—
'gafé{ , e e L S 7
"he sridence of . Olive, I4. DeCamp and D. B lartin,
each of whom has =zone over all the land in Question and are thorough-
ly #amiliar therewith is to the affcet that there is no evidence of

damsy headgates, ditches or other diversion works for the irrigat




tion of the Koon lands,‘anﬁ‘no.evidence‘of receﬁt or any irviga-
tion.thereof. In regerd to the question of Hr. Olives ownershin or
‘rlﬂht to the use of the water 1n oneuuion I wish to say that this
has been once adjudicated by 2 court of Commetént Juris&ictibn and
wannot be changed or modified. 4nd the courts hold that it is not
necessary to decree thé,water to any particular tf&cf of land ﬁor

is it necessary that‘the land uﬁdn which it is to be used, be des-
gribed. 1In supmort of this contention let me call your atbtention

to Sﬁake River Decreej nore than half thé water decrecd in the

Snake River water:suit, was decreed without degcriliing any land
for it whatever. ' '

In regard to the evhdence offered touchiﬁglcertain loans
of Olive, Koon and Graves, you will fedall that L Johannesen tes-
tified that lir Olive stated there was two huﬁdred' inches -of .
water for each 160 aéfes of the Koon and Graves land; in opposif"
tion to this testimony of Mr Johannesen's, ¥x we have I'r Olive's
testimony positively denying the samé; furthér'ﬁr Johﬁnnéseﬁ's
statement is*cdntroverted‘ by the'00py of the’teiegraphic repdﬁt
of Lr Hugh ﬁoreton then acting 285 agent fbf Ir FCﬁasters, wherein_
I'oreton atated that he’ and not Olive made the report on the Koon =
and B Sraves loans and that upon this report the kz Koon ' and
Graves loans were perfected.

In regard to the contention that water passes as appurtenant
to the.land let me say-- where the water is  not specifically des-
crived in the deed, that then and.in such case it is a question of
=gk intent, that is as.ﬁo whether or not the grantor intended
the water to pass with the land as =X appurteﬁant thereto, or whether
the grantor 1ntended to reserve the water from the sale of the 1&nd,

| ana this intent is & matter of proof W1th the burden of mf proﬁf
resting upon the one who claims the water as appurtenant to the land.

In support of thls p031t10n I call .your attention to Wiel
‘l . . - - . ‘

of Welex El&htS‘ﬁ;: '
' "APPURTEKAHCE, It is Wﬁll settled that a water

right may pass with land as an appurtenance
thereto, or as a parcel thereof.

“Whether a water right passes as an arpurtenance
R N involves two questions, viz., a:-whether the
I “ﬁf@_. water right is an appurtenance, and b:-Whether,
‘ i being such, it wgs intended to pass, Boﬁh of thes
g - are questilons offact in each case.”
Wiel, 2nd Ed., Scction® 225 p. 340.



5.
'. It being a question_of f&ct,'qun?s own testimony pfedludes
him absélutely from claiming this Water as ananpuﬁgnance to his land.
Thé recdrd- Shows that 011ve changed the place of use of
such 3ix hundred 1nehes of weter and used the  same on other lands
owned by him for s period qf five years or more; thls record also
shows'that for s'ich period of five. years or more,)ﬁgon recognized
0live's right to use the waters iﬁ-question and acquiesced in such
use, and having so reCOgnized and having so consented +to a change
of the place of use of such uaters for the statutory éeriod of five
years, it is now too late for Koon to iject to another and different
change in the plaee of use of the waters in quéstioﬁx.
| The testlmonv of Koon himself shows thet for a period of at
least ten years he hes not 1rr1gated his 1unds at al)l, whsk either
with the waters of Snake River or of what is known as Bannock Jim
Slough: Koon'testifies that he has dammed certsin ch&nnels between.
the River and the Bennock Jim Slough snd that by so damming such
channels he'sﬁbirrigates his laﬁds}_excepting such testiﬁony-as the
truth, it comclusively establishes the abandonment not only of

the six hundred inches of water in guestion but also of the waters

‘covered By the Koon permit;  this testimoﬁy of Koon also establiéhes

the fact, beyondx controversy, that & chenge of the place of use of

the six hundred inches of the water in question would not heve the
effect‘bf_preventing Kooﬁ from eontinuing to maintain.dams in such
channels én& to thus, in'ﬁhe fuoture, continue to subirrigate his
lands as hé_has done in the past; 1ﬁ addition to this, Koon aiSo
tostified  that the change of the »nlace of use of the waters in dues-
tion made by Olive in the year 1906 or in the year 1907 4id not

damage hlm, Koon,_(see page &5 transcrlpt) Koon alsa testifies, ét

' page 50,- that 1f the six nundred inches of wa@er in auestlon were

taken out of tne river at the Heading of the Harrison Canial that
there wouwld not be any pOSSlbllity of that diminishing the use of
the waters: aS*he &pplies the aame to his lands; therefore, undev
and according to the testlmany of Koon hlmself the place of the
uss of the water in questlon can he changed as applied for by Olive

without working any injury or damege whatever to }{{Jon.

. v
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In conclusion T desire to say; ihat Lr Koon himself having
testified that he would not bde injured by the &esifed dﬁange i34
of the place 0f use of the six huﬁdred inches of watér in. question,
and th;s testimony Being corroborated by éll of therﬁher testiﬁonj
in the record touchins this particular matter, I s;u?émit, that the
reaspnable end proper course for the 3State Engineer to pursue is
to stand by his former actibn'in‘iésuiﬁg to ir Oliﬁe.‘a Certificate
of Transfer of the weter in qgeétion and refuse to revoke the
same . | o | | |

Dated ¥k at Idaho Falls, Idaho, this 30th day of Jar,, A.D.
19, Res;gectfﬁilyn submitted, - o

RAV D -

oy A
N~ /)

Service of Ege foregéing brief, by copy, is hereby acknowledged

this cfgb day of January, A. D. 1919.

. f// I / k"‘" B e e e (P
Attorney PO protestant,
Residence and Post 0ffice address, Idaho

Talls, Idaho,
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January 3, 1919.

' Re: Yransfer O. He Olive.

lMir. Cs H. DeCamp,
Idaho Falls, ldaho.

Dear 8ir:

Jdre. Feo L. Koon, through his attorney, has filed a protest in which
he alleges the ovnership of the land to which the w-ter Mr. Olive
has asked to transfer, is owned by himself and the 600 inches of
vater alss, and that he is now and has been using the same ever
since the decree.-

Yhis raises the bvery gqunastion that I was afraild of in this transfer
and that came up in the former application, and the question uwpon
which the decision of this office was rendered denying said appli-
cation. It is now before the office in ¢ increte form, and will

have to be cleared up, so it will be necessary for me to have a
hearing upon the subject or else the case will be taken to the Curts
and you will have to fight it out there.

17 I hold = hearing, and =t such hearing you ean clear up the matter
so thuet the trinsfer ean stand, it will bd mch cheaper for jyou

than to go through the Courts with it and if the allegations of lir.
Koon cannot be overcome, the Court would not suctain the transfer, and
it would be of no avail for me to issue it.

Very truly yours,

FAT /18 | ' State Engineer.
Case 15. .

Rl U T T ”ﬁ:ﬁ\ )
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o ¥kind favor to him of the 27th ult.
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January 2nd, 1919.

Hon. Fred A. Wilkie,
5tate Engineer,
Boicge, Idaho.

Dear Sir:-

Mr. F. L. Xoon of Thornton has just referred to nme your
, relative fo.the matter of .the
application of Mr. O. H. Oliver for transfer of water right.

The writer is more or less acquainted with this matter, so far
as the water right goes, having made & loan to Mr. Koon at the time
he purchased his property from rir. Olive, and from t he facts readi-
ly called to mind, candot help but express surprise that Mr. Olive
should attempt at this time to transfer a water right in which he
has no equity or right whatsoever.

Wr. Koon is now the owner of all the property described in
the first paragraph of your letter, and which is t he property teo
which the 600 inches was decreed. At the time 1Tr. Olive disposed
of his property tp 'Ir._ Kopn and Mr. Graves, Mr. Ollve clalmed
200 inches of Waﬁﬁ* g snake River thruugh the “Bannock Jim” Slough,
and that this appropriatlon was covered by location notices, duly
recorded. The water location referred to in your letter (second
paragraph) was not made by Mr. Koon, as Mr. Koon did not purchase
the property until December 1905, and of course could not have
made & locaftion in 1892. ~ The reason for the mortgage making
the recital in the manner stated in your letter is due entirely
to the faet that, in drawing the mortgage, I inserted ftherein the
water location which I found set out in the abstract. So far as

C My Koon(andMraGraves,; @lso) -was concermed, he knew of the mat-
fer only as he found it stated in the mortoage.

As I recall it now, when Mr., Olive submitted his proof in the
Adjudication Suit, he gave ewidence to the effeect that the water
clained by him had been in use on the land at a-date earlier than
the date of the location notice, and this accounts for the fact:
that the decree shows The date of priority as 1889, while the
location dates only from 1892, It was all the same water right,

As you will recall, the Adjudication suit extended over a
long period of years, and wag pending at the time Mr. Olive sold
to Mr. Koon, and this accounts for the fact that the final decree
was entered in Mr. Olive's name, he having been one of the plain-
tiff's. There was no occasion for Mr. Koon's {and MMr. Graves'
also) neme being substituted in the case, as the warranty deeds
given by ¥r. Olive fully covered and passed any rights that he

might have acqulred thereafter which related to the land he then
i



O. A, JOHANNESEN
ATTORNEY AND COUNSELOR AT LAW
IDAHO FALLS, IDAHO

conveyed. The water rights in question became appurvenant to
the land on which they were used, and passed in the deed as one of
the appurtenances,

Mr. Olive conveyed his interest in the lands in question
in December 1905 and has had no interest in them since that
time. Assuredly he had no land to which the right could attach
when the final decree in the water suit was entered. As before
stated, while it is true that the decree was entered in Mr.
Olive'sname, but for the land expressly described, he had, when

- conveying-those same lands, passed along with .the land the water. - - .
right, which was appurtenant %o the land, which the decree defined
and fixed., The decree 4id not% make the right, but merely fixed
it with reference to other rights. Mr, Koon has been and
is now using the 600 inches of water in question and on t he land

¢ which they were decreed, so that Mr, Olive has nothing to '
be transferred.

If the foregoing statement lacks information desgired by you,
I shall be very glad to have you inform me ¥ hereof, so that I may
furnish you such additional information as you may require. I also
desire to inform you that if any affidavits or other form of evidence
is required by you in the above matter in order to substantiate
what I have herein stated, it will be a pleasure to supply same,
as the faets are easily proven.

In behalf of Mr., Koon, I certainly wmost emphatically protest
and object to the transfer proposed, and 1 certainly hope that your
office will not permit it. If the transfer is permitted, we will
be compelled to take the matter into the courts, as no person can
be deprived of his property in such an illegal manner,

Hoping to hear from you by return mail, T am

e

R ~ Yours very }g%zvyyyu/““"




Iccombor 27, 1910.

Do Tater Moht - Digtrict 36.

Te IPe Le KDDn,
T.ornton, Idaho.

Zear Cir:

Yhis is to acimoulel e recolnt of yours of the 24the . Dlivo his mde opplle
cation for tranczfor of w:ter rishit, the sore Leing groanted to . . "livo in the
ease of the lozbury Irrisntion Commany, et ol, pl.intl™fo, versas Teton Irrd ciion
Coopany, ot al, cefendants, ¢ated Loeoaber 16, 1916, by Je "l “tovonsy Judgo, for
12 second foot {(607) 1achos, dedicated to the IT Joce 10, Yo 1 Do Tle <0 T, tho
WD, YOO Tn, and Dot 5, Cece 185 3% 07, Tee. 17; Lot 2 ond mart of TES U,
Tece £0; the D0 Y, and Lots 1 and 2, GcGe 18, Te § ey lie 39 I%,3e e, tearing
d>to of griorit; of Juno 1, 1889%.

I have a cortifled coy of a deod £ron U He Ulive to Praniz L. foon, d tod loe-
caber 23, 1905, convering tho T 7., Lots 1 and &, “ene 18 - 160 acres, to
yourself. 4nd another ome dated Leoecver 21, 1900, froa youvsclf on. wife to
the Alliance Trast Comany, in whih tho decication is ue follows: Iy 77, Lote
1 =nd 2, “ece 18, toccther -with 200 inches of water ri ht in Snalte Hiver, appro=
oriatod Jeptember 9, 1802, reecorded in Dok 4 ot rore ¢L6, water records of '
croat County. FBoth of thoce trancactions were Cive yoars rrior to tho Cendition
of the docree in vhich ‘re “live tmas gruanted 603 inches of water walch ho gociis '
to transfor. :

"'i1l -ou kindly osplain to un why vhon the dooroe was rendored, Joa dil not havo
sour Toehts adtudicted, and vao ovnod the 5 Ty ami Lots 1 and 2 of “ooe 10, Ul
5 Te,e 59 De, at the time tho decree was rodorcé. ..1so, why, if ;ou hed wator
_urchased £roa lir. Olive for tho I 7Y% and Lots 1 and 2, 7oc. 10,%. O . T O
T, that sou afterwvards reeitod in jour dood to the illiznce Urust Comvany, othor
water aporopricted by you, to-it: on Tepteimber 9, 2892, 20D inches of wmtor LTo7
‘nake Aiver by Iocation Ziotico, ond hod it resorded in Book A, Dl 446, wator
records of Sromwnt County. .lso, stuto to re euactly chot clain poa have upon
tho wutor richt srantod to U. s Olive by Cocrce as above stated in thic Zotter.
Also, please inform me how ‘¥re Olive obtained the docroo of Court for 600 inchos

of water, £ivo jyoars after the deéd he rnve to FoR.

If you ore intcrested in this transfer in ony cuch 2 woy that you Till o injazred
b7 it, I vill o.peet you to roply to this Zetter within tom ¢aya, and cet forth
fally the informction for vhich I huve asked you. If I do =m0t reecive cuch
roply and o1 (o 10t set ap sufficient fronnds to indieato thot yoa are injwred
ty this trancfor, or that -ny ono elso.is, I ghall confirm the 9 70 gad sroat o
cortificate of transfer ¢o Iir. Jlive.

R SR Tery traly youss,

Vi ;l; \"{ -

‘ N 1,
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rotho )/ Stato Tngincor.
#ilo: Goace 19. :
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O. A. JOHANNESEN
ATTORNEY AND COUNSELOR AT LAW

"with your approval.

IDAHO PALLS, IDAHO

Ifarch 16th, 1919,

Hon. Pred A. Wilkie, State Engineer,
Boise, Idaho.
Dear Mr. Wilkie:

QOmplying with my promise to you over the telephone,
I enclose you herewith Order and Notice in the matter of
the application of 0. H. Olive for transfer of water right.
I hope that theze are vprepared in menner that will meet
There are a number of things that I
should have liked to have incorporated in the Order, but
these provisions might not be prover. I therefor limited
the Order-to & denial of the epplicmtion, and an anullment
0of the Transfer heretofore granted.

Thanking you again for you kindness in this matter, and_

appreciating the consideration given the case of my client,

and wishing you the ﬁiﬁost success in your future undertak-

Nao ] —
/ (//jﬂ;c

ings, I am

Yours very




March 18, 1919.

Re: Transfer Case Ho. 15.

ir. Co H. DeCamp,
ldsho Falls, Idaho.

Lear Sir:
%@ enclose herewith Notice and Decision in
the matter of the application of Q. H. Olive
for transfer of water risht. .
Very truly yours,
T Ge SWVEODSEH,
State Enginecr.

1B By
Enol.

Trans. 15



March 18y 1919.
3

Re: "ransfeor Case Ho. 1be

ZtIr. O« Ha Olive,
idaho Falls, Idaho.

Dear Sir:
T’e enclose herewith Notice, Order and Desision
in the matter of the application of 0. H. Olive
for transfey of water right.
Very truly yours, -
Ve Ge SWENDSEI,
State Engineer.

1B By
Encl. -

Trans. 15



Harch 18, 1919.

Re: Transfer Caseo Ho. 15.

Mr. H. J«. Holland,Secrctory,
Harrison Canal Company,
Rigby, Idaho. .

Dear Sir:

Ve enclose herewith Hotice, Order, and Decision
in the matter of the appliecation of UO. Ha 0live
for transfer of water right.

Very truly yours,
Y. G. SUENDSEY,
State Enginee;.

1B - By
Encl.

frans.l15



March 18, 1919.

Ro: Transfor Caase No. 15.

“rs Fe L« Koon,
Thornton, Idaho. .

Dear Bir:
e erolose herewith Hotice and Declsion in
the matter of the application of 0. H. Olive
for transfer of water right.
Very truly yours,
e Ga STEIDSEN,
State Englneer..

HB . By
Encl.

Trans. 1b.
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day 22, 1919.

Mre. Os A. Johanngsen,
Attorney-at-low,
Igaho Falls, Idaho.

Dear 3Sir:

Por your information there ic encloced herowith a copy
of an order which has been entered in the case of 0., He.
Olive wherein he filed an application to transfer ocerw-
tain waters of the South Fork o: Snake River, vhich ease
is designated as Care Ho. 15.

Very truly yours,

GS 1B Comaissioner of Reclamation.
Encl. .
=i
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May 22, 1919.

Re: Transfer Case No. 15.

lessrs. Holden & Holden,
S Attor:cys-at-Law,
.| ldaho Palls, Idaho.

g Gentlemen:
s . . .
/ ¢ .. Herewith I am enclosing an order vhich has bsen entored
e in the case of Mr. Os H. Olive wherein he filed an appli-
! cation to transfor certain waters in the South Forik of
A Snske River.
Copy of this order is boing foraarded to Ur. 0. A. Johanneaen,
Attorney for [Ir. F. Le Koon,
&é- - - Respectfully,
/*’ B UGS /1B Comniesioner of Reclamation.
/l . Encl.
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- day 22, 1919, °

re Jo H, Peteraon,
Attornsy-at-lLaw,
Peocatello, Idsho.

lgar i:'iI;:l

Herewith 1 am enclosing a copy of an order which has
boen entersd in the case of Os H. Olive whereln he
made an application to transfer certain waters of the
South Fork of Snake Hiver and which case ia desiganted
ag Case No. 10.

Very truly yours,

™GS fiB ’ Comnissioner of Recldmation.
rncls .
2-15
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O. A. JOHANNESEN .
ATTORNEY AND COUNSELOR AT LAW T
IDAHQ FALLS, IDAHO

February 15th, 1919.

Hon. Fred A. Wilkie,
State Engineer,
Boise, ldsho.

Dear Yir:-

Re. Transfer Case No. 15.

Y D e e T e T S ) oy S S g — - - = T o

In behalf of the protestant, F. L. Koon, I am glad to
hand you herewith brief in tﬁe above matter. I thank you very
kindly for the extension of time given me, ag I have been so exX~
tremely busy of late, as well as short of office help, that it has
been quite impossible to.%take the matter up ere this,

Hoping that the matter will 5ave your early attention, and

that we may look for & decision from you in the no dlstant future,

I an
Yours very tr&by, .
/! ‘./‘B/TMM\
€Nnce g E@f
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IN THE MATTER OF THE APPLICATION ;
OF 0. HE. OLIVE FOR TRANSFER OF ; BRIER OF CONTESTANT,
VATER RIGHT. CASE W0, 15, )

The above-named applicant, claiming to be the omer of six
hundred inches of water in Snake River, decreed in the so-~called
Snake River water suit, being the case of the Rexburg 4rrigation
Co. et al. vs. the Teton Irrigation Canal Co. et al., and having
a priority date of June 1st, 1889, seeks to hdve the said waters
diverted from the lands to which they were decreed for the purpose
of irrigating other lands, all of which is more fully set out in
the appiication now on file herein, The protestant, F. L. Koon,
objeets to this attempted transfer on the ground that the said
81X hundred inches of water is not the property of the applicant,
but, on the contrary, is vhe property of the the protestant, who
is now tne owner of the lands to which said waters were decreed.

Protestant agrees with the applicant that the issue involved
in this case is the guestion "will F, L. Koon, the protestant, be
injured by a change of place of use of such wéter". But the
protestgnt denies that the question is to be answered in the man-
ner so glioly attempted by counsel for applicant.

Protestant fully agreés with the applicant that the Honorable
State Engineer of Idaho is not vested with authority to adjudicate
the ownership of water and water-rignhts, thet being a power delegated
by the laws of the state to courts of competent and proper juris-
&iction. In addition to that proposition, however, the protestant
contends that the Honorable State Engineer has "no right, power or
autnority to interfere with vested rights", and that he cannot grant
a permit giving an spplicant the right to appropriate and divert the
waters of any stream, if such waters have already been diverted and
applied to beneficial use by other personé and claimed by the latter
as their property. (19 Ida,727; 20 Ida.275: 21 Ida.485).

However, before the Honmorable State Engineer can entertain
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or consider an aﬁplication for the transfer of a water right, he must
in the nature of things first determine‘ﬁo his own satisfaction that
the applicant is the owner of the water sought to be transferred. To
this extent, therefore, in the instant case the Honorable State Engi-
neer must determine aséto whether or not the six hundred inches in
question is the property of the applicant, 0. H. Olive. If it is,

he hag jurisdiction, but if it is not, then he nas no jurisdiction.

It may very well be admitted that the diversion of six hundred
inches of water from the great Snake River can not have any appre-
ciable effect upon the flow reguired by the protestant, but this
admission neither proves nor disproves the questioh involved in this
case, If the six hundred inches sougnt to be diverted is the pro-
perty of the protestant, éssuredly ne will be injured, If it is
not his property, then the gquestion of injury is purely one of phy-
sical facts.

In support of his contention thet tae six hundred inches in
guestion is & water right owned by the protestant, the latter re-
spectfully directs the attention of the Honrable State Engineer to
the testimony given at the hearing held before him on the 10th day
of last Yamuary at Idsho Falls, ‘dasho, as well ag to the exhinits
offered by both the applicant and the protestant, and parficularly
to the following facts and propositions based thereon.

First. The lands ovned b§ the protestant, purchased by him
from the Applicant on the 20th day of December, 1905, were entered
for the first time in the United States Land Office at Blackfoot,
Ldano, some time during the fore-part of the year 1892 by the Messrs,
Branden{ (Tr. pg. 31)

Second. On or about the 19th day of September, 1892, the
liessrs, Branden filed upon six hundred inches of water from Snake
River (undoubtedly the water claimed by the applicant) for the use
and penefit of the land entered by them and referred to in the
preceding paragraph. This water was duly diverted from the f£low
of &nake River by the appropriators and applied to use upon the
said land., (Tr. pg. 31)

Third. Some time in tThe very =arly part of the year 1905,
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the applicant, who had in tne course of events succeeded to the
rignt, title and interest of the lMessrs, Branden in and to the said
lands and the said water apprdpriation, and having at that time
been made a party defendant in said Snake River Vater Suif, filed
therein his Answer and Cross-complaint, wherein he alleged himsgelf
to be the ovmer of the said land in guestion and also of the said
water right, the latter of vhicn ne nad, as had his predecessors,
applied to beneficial use upon said lands, and therein asked the
.court to decree to him for ftise upon the said land the said six
hundred incnes of water, (Protestant's Exhivit #l,_and Tr. pgs.

B and 4).

During tne summer of the said year 1905, tne said applicant,
while testifying under oath in the said suit and in support of the
allegations contained in his said Answer and Cross-compiaint,
stated that the said six hundred inches of water, which is the
8ix hundred inches now claimed by him, bhad been used upon and were
apﬁropriated by his predecessors for use upon the said land, being
the land now owned by the protestant. [(Protestant's Exhibit #2,
and 1r, pgs. 5 and 6).

That in the said Answer and Cross-complaint filed by the ap-
plicant, the latter also alleged himself to be the ovmer of ofner
lands and for thnese he madeﬁ%laimﬁ%ﬁher water diverted and used
thereon. |

That fne applicant, when the finsl decree was rendered in the
sald Vater Suit, some time in the year 1910, was decreed other water
in sddition to the six hundred inches in question, in accordance.
with the prayer of his c¢ross-complzint.

Fourth. That while the applicant was tne owner of the land

.now owrned by the protestant, the said applicant made beneficial

use and application of the said six hundred inches of water on said
land, and that the said six hundred incnes were used thereon during
the season of 1905; that during said season, and prior to his pur-
chage of said lsnds, the protestant, then in the employe of the
applicant, irrigated the said lend with the said water, and the

said protestant did then and there know that the applicant claimed

the said six hundred inches for the use and benefit of the said land.

[ SRRt el ale]
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The said protestant did then and there understand that the said
six hundred incnes of water was appurfenant to the said land.
(Tr., pgs. 13, 19 and 20). |

Under tane Constitution and Statutes of the state of ldaho,

& water right is real property and is an "sppurtensance”™ to the

land irrigated by the use of such water.{22Ida.498}. There can
be no guestion but tnat by virtue of the said appropriation of
the said six hundred inches of water for use on the said land,
being the land now owned dy protestant, and the gubsequent use
thereon of 1t, the said water 4id pecome sppurtemant to said land,
Fifth., -+ That on or about the 20th day of lecember the pro-
testant, and one Highland C. Graves whose interest the protestant
afterwards acquired and now owns, purchased from the applicent
the said land in guestion, znd the said applicant conveyed the said
premises oy & good and sufficient warranty deed, which deed con-
veyed with said land "all and singular the ......a8ppurtensnces there-
unt o belonging or in any wisé appertaining”, That the said six
hundred incihes of water,having become appurtenant to the land on
wihich the same had bpeen used and for wnich the said water was ap-
propriated,passed to the grantees in said conveyances with tihe lands
therein described. i'he latter principle has been fully established
and determined by our courts. {See 20 Ida,194)., If, as the appli-
cant now contends, he intendéed to reserve from said convejances the
said six hundred incnes of water, such reservation could have been
made only by exXpress writven terms stated in the said conveyances,
The protestant claims, on tne contrary, tvnat it was not the intention
of tne applicant 1o reserve vhe said six hundred inches of water, bput
to convey ithe same to the protestant and that for that reason no
reservation vhereof was made in tne said conveyances.
oixth,. Since the protestant became the owner of the said
property, the said six hundred inches of water have been used by
him in the irrigation of the said land, and that, excevnt as his
ditchnes or diversion works have been destpoyed during the high
water season, he has suffered no interference therewith.(Tr. pgs.

21 and 22). That while the protestant has found it desirable to

irr#gatemkia~iggﬁ by the method known as sub-irrigetion instead of
: i l‘ 4 . '
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by the method known as flooding, and while, because of the ever
changing nature of tne channel of Snake 2iver near the point of his
diversion, he has been compelied to cihange the point of diversion
as well as the methods of diﬁersion, the said protestant alleges
that he has at all time during his ownership of said property en-
deavored to apply to beneficial use thereon the said six hundred
inches of water, and that he has raised crops on said premises du-
ring his said ownevrship by means of such irrigation. <“he attnetion
of the Honorable State fngineer is respectfully directed to the
case of Bower vs. Moorman, 27 Ida, 162, and 8lso the case of Bes-
singer vs, Teylor, 30 Ida, 287, wherein our highest state court
confirms the view that protestant by the said changes has in no
wise lost the right sought to be maintaimed him. Again it is also
suggested that the applicant, being a riprarian owner, might employ
a number of methods not common to all ofther water users, so long as
ne did not interfere witn the rights of other persons. (17 Ida,508).
The applicant, in his evidence as well as in the brief filed by his
counsel, seeks to show that he has, at all events, secured title to
tnhe said six hundred inches of water thru adverse possession, but it
is to be noted that the protestant nas never had any knowledge of
such adverse ciaim, nor has ever been deprived of the use of his
water, and that the said claim of applicant is entirely void of the
elements s0 requisite to adverse possession. Parti?ular attention
is directed to the law on this point as laid down in the case of
Brossard vs. lorgan, 7 Ida. 215,

Finally. The protestant contends that the facts herein-above
enumerated fully support his claim of ownersipip to the said six
hundred inches of water in question, and that the said six hundred
inches being appurtenant to his land and therefore his property,
cannot be diverted tnerefrom upon the application of Mr, QOlive or
any person, other then the protesfant; that even tho the question
of ownership was a devatable one, it would pe a matter entirely
without the jurisdiction of the Honorable itate Engineer and wonld
by reason of that fact make it improper and wnlawful for him to
grant a permit apthorizing a change in tne point of diversion and

application to beneficial use under such circumstances.

"‘i_‘f;? .
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itherefore, the proféstant respectfully suggests and prays the
Honorable State Engineer that the application for transfer filed
by the applicant be denied, and that an order neretofore igsued
be recelled and cencelled, if such order has granted any vpermission
to the applicant to change tne place of use of the said water, to
the full end and purpose that no order shall issue or stand which
may in any mannernplace & cloud upon the title of the protestant
to the said six hundred incnes of water,

Dated this 15th day of Yebruary, 1919.

Reepectfully supmitted,

Attorne r protestant.
Resideﬁce and address,
Idaho “8lls, *daho.

o L q



OFFICE OF THE STATE ENGINEER OF THE STATE OF IDAHO

IN THE MATTER OF THE )
APELICATION OF 0, H. QOLIVE )
POR TRANSPER OF WATER RIGHT)

CASE #15 )

ORDER -

: ‘This case came on regularly for hearing at Idaho Palls,
Idaho, before the State Engineer, at 10 o'clock a.m., Jamary

10th, 1919, on protest of ¥. L, Xoon, against the issuance of -
transfer in the above entitled ease, and the State Engincer haviﬂﬁ
carefully considered the evidence presented by the appliecant, 0. H.
Olive, and the protestant, ¥. B. Xoon, and being fully advised of
the facts dndthe law, finds: :

1 - That the said 12 second feet of the waters of the Snake River
claimed by the applicant, 0. H. Olive for & transfer to the Harri-
son Canal Company is claimed by the protestant, F. L. Xoon as his
property, and as an appurtenance to lands heretofore conveyed by
the applicant to the protestant, and now the property of the said
protestant.

"2 - That the ownership of the said 12 second feet of water being
in dispute and being claimed both by the applicant and the protesg-
ant, and the guestion as to who is, or who is not the owner of the
8aid 12 second feet of water as between the applicant and the pro-
testant, being in dispute, and -the power of determination thereof
not being vested in the State Engineer, and the State Enginesr finds
that the guestion is one not for the determination of his office.

'3 - That Certificate of Transfer #231 issued on the,9th day of
December, 1918, transferring the said 12 second feet’ of water to
the use of certein lands lying in the territory covered by the
Harrison Canal, all of which is more fully set out in the said Certi-
ficate, and which said Certificate has been recorded on page 389, in
Book 2 of Miscellaneous, Records of Bonneville County, Idsho, was
issued through error and mistake and upon improper information, and
that the said protestant, P. L. Koon wae not a party thereto.

WHEREFORE, it is ordered and adjudged that the application of
0. H. Olive, heretofore filed in the Office of the State Engineer,.
praying for the transfer of the use of 12 second feet of the waters
of Sneke River, having a priority date of June 1lst, 1889, from the
lands situate in Sections 13, 17, 18 and 20, Township 5 North, Range
%9, E.B.M., to which lands the said water was decreed, to the Harrison
Canal Compeny for the use and benefit of lands lying under the canal
owned by the said Company, &s more fully described in the said eppli-
cation, be, amd the same is hereby denied.

It is also ordered z2nd asdjudged that Certificate of Transfer

- #2231 issued to the Harrison Canal Compamy of Idaho Falls, Idsho, by
the State Engineer under date of December/9th, 1918, be, and the same
i8 hereby recalled, revoked end snnulled,.and made to all intendg  _
purpose as though never having been issued.

Dated this 15th day of March, 1919.

\

AN

7 gt

[,

‘State Engineer of Idsho.

!
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OFFICE OF THE STATE ENGINEER OF THE STATE OF IDAHO

IN THE MATTER OF THE APPLI ')
CATION OF O. H. OLIVESFOR )
TRANSFER OF WATER RIGHT. )

CASE NO. 15. }

TO
Earrison Canal. Company, ¢/o H. J. Holland, Rigby, R. F. D. #l.
0. H. Olive, Idaho Falls', Idaho . .
C. H, DeCamp. Idaho Falls, Idaho, and to whom concerned:
You will hereby take notice that Certificate of Transfer #231, issued by
' t_he State Engineer on the 9th d.ay of December, 1918, permitting of the transfer
of 12 sedond fe_et' of the waters of Snake River, having a priority date of June
1st, 1889, from lands formerly owned by the applicant, 0. H. Olive to lands
lying under the ocanal system of 'the. Harrison Canal Company, is ‘this day _recalled,
revoked and .annulled- and the same is more fully set out in the Order.entlered

- —

this, d:ay by“the ‘State Engmeer.

" ‘f
= this 15th day o uMarch 1919.
Tl ~ -
e ems State Engineer.
gy O .
I .
| lj /"-nrj/fﬁrﬁ].,n
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BEFORE THE STATE ENGINEER OF THE STATE OF IDAHO.

IN THE MATTER OF THE APPLI-) -

CATIOK OF O, H. OLIVE FOR | EFOT1EE
TRANSFER OF WATER RIGHT. |}

0

0. He Olive and P. L. Koon:

.Ybu are, and sach is, horeby notified that the undersigned, the State
Engineér of the state of Idého, has this ﬁay entered a decree in the above
entitled cause denyinglthe petition of the applicant for a transfer of Qater
right, and you are further hereby notified that any party aggrieved by sald
decision or decree shall have sixty days from the date of this decision or
deofee in whiech to conmence action or #ppa;1 from such decision or ascree in
the District Court of the Ninth Judicial jiétrict of the State ﬁf Idaho, in
and for the eounty of Bonnevmlla, in the mamer providsd by House 3111 No. 119,

as shown by the Sesslon sts of 1909, pages 495 to 497, inclasive.

Withass the seai and signature of the State Engineer at Boise Idaho,

e

State Enginaar.

1]
""(
tﬂ

this‘lsth day of March 1
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Q. A. JOHANNESEN - LZ“"{) T;‘}!TWE‘Q .{\(\\g]ﬁ(r\ lj{é};‘
ATTORNEY AND COUNSELOR AT LAW I N L el
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i
IDAHO FALLS, IDAHO [ - T ‘j-
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L pEPARTIERT OF RECLALATION .
b o aemr e e =Tt pd 1 29%h, 1919.

Hon. W. G. Swendson,
Coma'r of Reclamsation,
Boise City, ldaho.

Yy Dear Sir:-

Re. Case Ho. 15. Applicetion for Transfer.

T T ke S R R W e S e e M e s W W e wm S

Your favor of the 26th, in the above uatter, addressed
" %o Mr. P. L. Koon, the protestant, has been handed to me for re-
ply. '

You will kindly pardon me, when I say that I am very much sur-
prised over the action taken by your office relative to the appli-
cation of Mr. Olive for rehearing. It occurs to me that the facts
in the case have evidently not been properly called to your atten-
tion, as otherwise I am sure that you would have dismissed the last
application.

Mr. Olive sought to have & certain water right transferred
to other lands than those to which the water was decreed. Hr.
Koon, who is the owner of the latter lands, claims the water right
g8 his property. A hearing was held here in ldsho falls by the
Hon. Pred A, Wilkie, former state engineer, and both sides pro~
duced evidence ag to ownership. The fact that both Mr. Olive
and “r. Koon claimed ownership of the water in question, made the
entire matter one not for the adjudication of the State Engineer,
and Mr. Wilkie rightly dismissed the application.

Now it oceurs to the writer that it would matter little if
Ur. Olive filed one brief or a dozen, the fact still remeins that
Mr. Koon claime the water in question as his property, and the
Honorable State Engineer, and now the Honorable Commigsioner of
Reclamation can therefore have no jurisdiction in fhe matter.

Disputed water rights, like other gquestions affecting the
ownership of realty, can be adjudicated only in the Distriet Court,
and our statutes fully provide the methods of procedure. The
guestion of water ownership cannot be settled by the office of
the State Engineer, nor by the Department of Reclamation.

In this connection I respeetfully call your attention to the
brief filed by the protestant in this matter. The law, I think,
ig quite fully set out therein. '




additional showings in the matter. At all events, it would
certainly be very unfair to ask Mr. EKoon to anticipate the argu-
ment that Mr. Olive's attorneys may make in the brief which they
have been permitted to submit to you in the matter, &and such a
course is, to say the least, unusual.

If your office should take the view that it has the right
to determine and adjudicate ownership of water, and in line with
such 8 poliey issue a permit to Mr. Olive, such a permit can have
no other effect than to becloud Mr. Koon's %itle, I have no
hegitation in saying that such an act would result in damages to
Mr. Koon, and that he would necessarily have %o pursue his legal
renddy by seeking re-imbursement from T he bonds of the officials
responsible for his injury. I sincerely trust that the matter
will never recach such a stage, but I do feel that to ask Mr. EKoon
to further defend himself, except in the District Court, is very
unfair to bhim.

If Mr. Olive thinks that he is the owner of the water in
guestion, he has his remedy in the Court, and I would respect-
fully suggest that your office so advise him, '

Thankine your for your due and full consideration in the
nafter, I am
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Tdaho Fallg,Tdaho.
May 5,1919.
Hon. 7.%. Swendson,
Comanissioner of Reclamation,
Boise,Idalo.
My deer sir:
In Re: Case # 15 0.H. QOlive.

Messrs Holden & Holden have handed me a
copy of ths supplementary briff filed by them, by your
permission,in the above matlter, snd I have looked over
the same very careiully,

No new matter is set out in the brief, &nd
the sun total of the effort made is merely an attenpt
to have you adjudicate the ownership of the six hundred
inehes of water in cuestion.

The last paragraph on pege one (1) cites one
of our Statuftes with reference to takine sppeals £ the
order of the State Wneineer. The testimony at th earlnp
showeg , however, that Mr. Xoon had no intiaation whatsoever
of thf,hearing, or rather alleged hearinz, held at Rigby
‘gometime last year, and shows no 1nxormat10n of Mr. Olive's
attempt until the transfer vermit had been issued. This
being trune, it was of course impossible for Mr. Kcon to take
any appeal, and besides, had he been inforumed of the
hearing so that he personally could have been in atfendance,
I am sure there would have been no occagion of any appeal
on his part, as the Honorable Encineer would certainly have
concluded thst he had no jurisdietion in the matter snd would
therefore have refused the permit.

The brief malkes an attempt to show that r.
Olive acquired title to the water through adverse possession,
and the remainder of the brief is in fact an atteapt to

;:%%9 prove Mr. Olive's ovnership. The very feect thrat it becomes
%k N necessary for the applicant to attempt to prove his owner-
\\003 ship to this water and to endeavor to skow thaet ke has

i\ a better claim thereon than !r. Koon, is certainly ample
lz/, 7~ .evidence that the guestion of ownersblp is in dispute, and
“{é?thererore the case ia not for the determination of t he

Honorable 3tate Enecineer,



O.-A. JOHANNESEN
ATTORNEY AND COUNSELOR AT LAW
IDAHC FALLS, IDAHO

I do not think that it is necessary for
me to Tile any further btrief by way of replying to
the epulicants supplementary brief. The oricinal
brief filed by the protestant, I zm sure, fully sets

out the law, ans T feel mo;ally certain t kot you will
cuite agree "with us in this miestion.

Sometime aso I bhad & conversation with
Mr. Tilkie and he then imformed me, and I am sure that
he will confirm this to Joun, that he was arogsly
imposed ugon by Mr. Olive and hig asgoclates, and thet
‘he would never have igsued the perumit of transfer had
he known the real facts in the case.

I cerfainly hope that the entire proposition
haes been made fully plain to you ani that you will
deny Mr. Olive &ny permit, and th&t youvr office will
do nothine which will tend to becloud Mr. Koon's title
to this water risht.

Thanking you in advance for your kind attention
in the matter, I an,

Yours very

WE,Wﬁ}?’*ﬁW[‘”g |

a0 TRy T
%»"T}\_;.p A Y

PEPATTPENT OF RROLADATION

Ty ‘!"

p ”:'*':“.h '11

“\. \./d\l /LJ - JJJLLL:I



ffL, s

tay 5, 1919.
Re Olive Transier.

Meosrp. Holdea & Holdenm,
Attorneys at law,
Idaho Fplls, Idahoe

Geit lengio:~~ :
Ve are in receipt of your lotier of the 2nd inst.
enclosing brief oy anplicant on petition for rehearing urder

the above transfer. Thia matter wil® be brougnt to reSwendsen's
attle(ntion imnodiatcly upon his return home the latier part of the
WeOie

Very traly yours,

Clerke.

u"—’
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HARRY HOLBDEN ' ' F. M. HOLDEN

HOLDEN & HOLDEN

LAWYERS

ROOMS 4-5-6-7 B, W. 8 M. BUILDING

IDAHO FALLS, IDAHO

Hay 2Z2nd, 1919.

¥r. W. G. Swendsen,
Boise City, Idaho.
: Iy Dear Swendsen:

Herewith we are handing you supplernental
érgﬁmenfrin supportdgf-the applicm%ién of 0. H.
Olive for the transfer of certain waler rights
involved in that certain action desipnated, Case
Fo, 15, a copy of which argument ve are serving
on 0. A. Johannesen, of Council for Koon, which
we respectfully submit for your careful considera-
tion.

With kind personal regards, we are,

Very aincerely wyours,

it helbe | 7%/ M%zou W’“ﬁé@u—’

RECEIVED

TRV L ougn

il DEPARTMENT OF RECLAWATD
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IN YHE DEPARTMET OF RECTLAMATION
07 THE STATE OF IDAHO.

IN TH® MATTER 07 YHE APPLICATION

07 0. H. OLIVE FOR TRANSTER OF .
Brief of Applicant on

WATER RIGHT--Case No. 15. etition for Rehearing.

Id

e . i

— o m— rre v . oy AR mmy  m e S mmm mm e e mmee we —

The above named épﬁliéant; 0. H. Olive, seéks to have
the point of diversion and place of use of six hundred inches
of the waters of Snake River changed and transferred and, there-
fore; filed his application dpplying for a Certificate of Trans-
fer. The State Tngineer ¢f the State of Idaho on or about the
19th day of Decémber, 1918, issued a Certificate of Prensfer

of such water to the said 0. H. Olive, and theréafter and on

~or about the 15th day of iarch, 1919, revoked and cancelled

such Certificate of Transfer. .

I Thé State Zngineer of the State of Idaho having deter
mined the right of 0., H. Clive to have said water t:ansferred
by issuing a-Certificate of Eransfer, ag above étated, if the
protestant or any'other persdn; or nmergons, felt aggrieved by
such detenminﬁtion of the State TWngineer, then and in such case,
said Koon shouid have vrosecuted an apyeal from snech decision
to the District Court of the County havinag jurisfiiction of the
sub ject matter, as provided by Section 3264, Revised Codes of
the State of Idaho, as amended by the 1l4th Session of the
Legislature of the State of Idaho, at mages 495, 496 and 497,
Which gaid Section,amone ofher ﬁhingé,-brovidés as follows:

"Any person or persons feeling themselves aggrieved by
the detemination of thé State‘Engineer in issuine or refusinse,
unon apwlication for »permission to €fhange the place of use of
water, to issue & Certificete aumthorizing such transfer may,
within sixty days from the date of such refusal, apneél to the

District Court for the CJounty in whick the land is situated to.
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which such water is appurtenant.”

Thereforé, the mzk order of the State Engineef re-
voking and cancelling the Certificate of Transfer made by
him on or about ﬁhe 19th day of December, 1918, was and is a
mere nullity and no anpeal having been taken within the time
recuired by law, the said decision of the State "nginmer be-
came and now is final. Therefore, we submit, it is the duty
of this ﬁeéartment to vacate and set aside the later action
and ruling of the State Ingineer attémpting to annul his former
déciSion, | | | |

That this applidant wes end is entitled to a Jerti-
ficate of Transfer is cleam both as a matter of law and as a
matter of fach. The protestant bases his claim to the waters
in Question upon thé fact that there was no express reservétion

of such water made in the deed of the 1ﬂnds to the protestant,

upon whlch gald water had formerly been used. The record sShows

that after th9 applicent had conveyed the said 1ands, he chanoed
the vlace of use of such waters and used the same in the irri-
gation of bther lands wmmed by him, for a period of more than
five years, Conseqpently; it is wholly immaterial as to whether
said water, was, om was not reserved from the operation of the
deed from Olive to Koon, bedawée_Olive acquired title to said
water by his adverse nossession and use of the same on other
lands for the statutory period of five years. However, the
evidence in the record is clear and overwhelming to the effect
that Olive did not sell and that Koon did not purchase said
waters and fhat it was not:the'intentidn of sither Olive or
Koon that szid deed shoﬁlﬂ'convéy said vaters to Koon. The
record sﬁows that Koon filed upon other waters for the irri-

gaetion of the lands purchased by him from Olive, which he,

[ e

T
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Foon, would not have done had he understood, at the time, that
~he had puréhased? or that said deed conveyed to him the said
six hundred inches of water. In addition to this, the record
shows that Koon never did use any of the waters for irrigation
or any other purpose and fhat_Koon never used ény ditch, or
ditches, constructed by the SBrandons and used by Olive in
diverting the waters in question and conducting the same down
to the lands sold by Olive toc Koon, for the irrigation of such
lands, If Koon had vurchased this water as he now claims he
did, he wounld have taken over and dperated the diversion works
constructed by the Brandens. These diversion works congsisted
of dams, ditches and headgates and this Koon never did. -

There is no ditech and ng diversion works, and there
has been none for years, by‘which‘Kocn could divert or conducy
to the lands owned by him, the waters in qestion, and, there-
fore, even though & Ceftificate of Transfer was denied to this
applicant, Koon could not use the water for any beneficial pur-
poses. In other words, Kbon canmot use and has no way of divert-
ing the waters in question,'and, gtill z=mtiy, he protests against
the apnlicant usineg the same.

That Koon could not be injured by a2 transfer of water
which he could not, under any circumsiences, use himself, is
clear and that, Olive is éntitled to change the point of diversion
and place of use of such water, under such circumstances is
equal ly clear:

*

Paw] Bair, e ¢ Grana «3,
i ; 2 vk !{ :
Bennett vs., Nourse, 22 Ydaho, 249, uauqﬁqﬁﬁg @V%pvu4 Y

Basinger vs. Taylor, 30 Idaho, 289. A1
Further: One who is entitled to the use of water may

and
sell such right xnlﬁhe waters may be transferred to other lands,
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8o long as such transfer does not'interfere with the rizhts of
others:
| Hard vs. Boise City Irrigation ™ Land Comvany,
9 Idaho, 600, beginning with last parasraph on said
page. |
We take this opportunity of calling the attention of
the Department to the Brief of this applicant filed in the
office of the State Engineef on 6r'about the lst day of Febru-
ary, 1919. We submit that the order of the State Zngineer made,
on or zbhout the 15tk daylof March, 1919, atterptine to revoke
and cancel the Certificaﬁe of Transfer issned by him on or
about the 19th day of December, 1918, was without authority
of 1éw and coﬁtrary to the great weight of the evidenge contai-ed
in the record =and that this anplicant is entitled to a Certifi-

cate of Tronsfer of the waters in question as applied for by him.

Reswectfully Submitted,

.’ i rv‘ﬁr-
[ TS ““FE
1 | H
| . i’ o
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HARRY HOLDEN

. , HOLDEN & HOLDEN
LAWYERS

ROCMS5 4-5-d-7, H, W. & W, BUILDING

IDAHO FALLS, IDAHO -
Anril 16th, 1219.
Fon. 7. 3. Dwendsen, —
Boise City, Idsho.
Ty Dear Swendseﬁ:
Your favor under recent date acknovledging receivt

0Z the 0. 7. Qlive arplication “or rehearing, in casce "o. 1

+

[ad}

E. M. HOLDEN

rcceived and contents noted, for which please accent our thanks,

Tith kind personal regards, e are,

Very truly yours,



April 26, 1919,

Mesnre. Hpldon & Holden,
Idaho Falls, ldzho.

Gentlemen:

eceipt 1s horedby acknowledged of your appliscation for a reconsidera-
tion and an opportunity to submit further arguments and cita further
authority in the case ofthe appligation of O. He Olive to transfer
gertain water rights, the sald case baing designated as Cnse Ho. 15.

You are hereby notified that after having duly considerod your petition
rfor re-hcaring and review, the same is hereby granted and that you

will be allowed ten days from the date of this commnication within .
which to flle additional priefe or arguments, after ths expiration of
which time, the evidence and documonts now on file in this case, to-

gothor with such additional arguments and briefs as may in the meantime'

be filed, will be concidored and the case {inally disposed of.

VYary truly yours,

‘QS/JB - Commissionor of Heolamation.
Tc C--15 l/

F‘\I ~ \f\r—'-\q "\?’1@
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April 26, 1919.

Re: Appliecation for Transfer --Cace lic. 15

Hyp. FPe Les Koon,
Thornton, IdahO.

Dear 8ir:

Referense is had to the matter of the appliestion of Q. He Olive for
tranafer of water right, the some being designated as Case No. 15.

‘he records of this department show that you were a protestant in the
case and represented at the hoaring held some time since at ldaho Falls.
The redords further show that under date of ifarch 15, 1919, Hon. Frad

As Vilkie, the then State Eugineer entered an order denying saild transfer.

This department is now in rogeipt of an application for a roview and
a rehearing of this case as is evidenced by the caclosed copy.

This petition for review and reconsideration hafter having been duly
considered has been and is hereby granted and petitioner has been given
ten days from the date of this communication within which to file
additional argunent or dbriefs in connoction with the case.

You are hergby notified that i modiately upon the siplration of the
above stated ten days pariod, the papers and ovidence on file in thie
office touether with such further argument as mgy have been filed by
the petitioner will be reviewed and considered and you are horsby
granted ten days from the date of this letter within which to file any
additional argument or briefs bearing on the case as you may desire.

Respeotfully,

TGS /1 Commissionor of Heclamstion.
T""lsn



April 14, 1919.

Messrs. Holden & Hglden,
Attorneys-at-Law,
Idaho Falls, Idzho.

Gentlemon:
This is to acknowledge receipt of your favor of the

~ 12th inst. sncleosing an appliocation for re-heuring
in the matter of 0. H. Olive for transfer of water
right, tho same being designited as Usse Ho, 15. Yhis
matter will receive prompt attention, and you will be
notified of 1y sction in the matter. '

Very truly yours,

nGS/UB Comrnissioner of Recl-mtion.
1528— ’
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March 30, 1919,

ir. J. He Peterson, Atty.,
Pooatello; Idaho.

Dear Sir:

This is to acknowledge receint of your telegram of the 29th
inat. in regard to the matter of the transfer of vater in
which fr, Ou He Olive of ldaho Falls is interested.

I will bring the papera in this case with me and tun over
the matter with you at Poocatello on the 34 of April.

I am.this m2il forwarding a copy of the photographs I took
at the head of the Aberdeen Canal to Mr,. Baum snd there 1s
enclosed herewith a copy for yourself. I will brinsg the
films with 2o vhen I come to Pogatello so that you may
secure additional prints if you so desire.

Yours very truly,

"GS /LB State Engineer.
"Encl.

\Zl/ﬂ/uc, ./ 5.h



HARRY HOLDER

| l E, M. HOLDEN

HOLDEN & HOLDEN

LAWYERS

ROCMS 4.5-8-7, 8. W. & M. BUILDING

IBAHO FALLS, IDAHO

Appil 12th, 1919.
N

9

" Hon., Warren D. Swendsen,

Commissioner, Department of Reclamation,
RBoise City, Idaho.

My Dear Swendsen: '
Berewith please find enclosed the application for

‘rehearing in the matter of the aprnlication of 0. H. 0live for

transfer of certain water right, Case Ho. 15.
With kind personal regards, we are, as ever,

Very trmly yours,
e P AR A
Encl. ' .

e . H {
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IN THE OFFICE OF THZ CCMIISSIONER OF RACLAMATION OF THE STATE
OF IDAEO,

IN PHE MATTZEIR OF WHE AVPLICATION
) APPLICALION FOR
OF 0, H. OLIVE FOR THZT TRANSFER ) RTHEARTHG.

07 JATER RIGHT. CASE NUMBER 15.

e e e . e T S e R I ]

To the Hon. arren Swendsen, Commissicner of the Depart-
ment of Reclamation.

Your petitionexr herein, O. H. Olive, hereby respect-
fully requests that he be given a rehearing in the above en-
titled matter, and that the same be opened for further argu-
ment and the submission of further asuthorities herein, for
the reason that the order of.thg State ZInginecer of the Statg
of Idaho, dated iMarch 15, 1919, denying the awnplication of
vour Petitioner for the transfer of that certain water riTht
mentionedﬂan@ described in the application filed berein, 1is
clearly agaiﬁst 1awrénd agéinst thé_evidencé, both oral énd
documentary, offered and received at the hearing of such

application.

Dated this g?:&( day of April, 1919,

Petitioner.

&L/\

aAttorneys for Petitioner,
Residence and Post Office
Address, Idaho Falls, Ronne-
ville County,
Tdaho.

?\\ : "I, . HU



